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INTRODUCTION

For the third time in less than ten years, we are witnessing the
spectacle of Congress trying to come to grips with the obvious deficien-
cies in our system of regulating financial institutions but failing to
reach a sensible or, as it would appear, any conclusion. There is gen-
eral agreement that the current statutory regime needs a major over-
haul. Our banking statutes were written for a different era -
different in terms of risks and in terms of opportunities. The contin-
ued existence of these statutes has shackled banks at a time when
other institutions have stepped up to compete with banks on their
traditional turf.1 Yet, even in the areas where there is general con-
sensus, Congress has been unable to achieve change because of differ-
ences over the structural specifics of a reformed industry and efforts
by financial services industry participants to protect their historic
turfs.

In the meantime, federal bank agencies, particularly the Office of
the Comptroller of the Currency ("OCC"), continue to engage in inno-
vative incremental reform which is nibbling away at some of the defi-
ciencies of an obviously outdated and poorly functioning system.
Courts generally bless these administrative innovations, though these
innovations sometimes draw serious negative reaction from some in
Congress. Indeed, in the recently decided case of Nationsbank of
North Carolina, N.A. v. Variable Annuity Life Ins. Co. 2 ("VALIC"), the
United States Supreme Court may have opened the door for even
more substantial change by agency action.3 Still, there are statutory
and practical limitations on the extent to which Executive Branch ini-
tiative can satisfactorily achieve industry reform.

What then is the best route to sound financial institution regula-
tory reform? New legislation now? Further study? Additional

t Associate Professor of Law, Valparaiso University School of Law. I am in-
debted to Kim Borowiak and Liz Nadzan for their research assistance.

1. See, e.g., Vanessa O'Connell, Tired of Banks? Try Checking Out an Alternative,
WALL ST. J., September 8, 1995, at C1; Ellen E. Schultz, Banks Get New Competition for
Trusts, WALL ST. J., Nov. 24, 1995, at C1.

2. 115 S. Ct. 810 (1995).
3. Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 115 S.
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agency action? Some combination of the foregoing? Under all the cir-
cumstances, the best approach, reflecting among other things the his-
tory of prior and current legislative efforts, is for Congress to cease its
struggles for the time being and to permit the administrative agencies
to continue their experiments in incremental change. In fact, this
may very well happen by virtue of the inability of Congress to untie
the knots in which it has bound itself and the clear intent of the Exec-
utive Branch to continue its pursuit of an aggressive campaign of in-
cremental reform. Worse things could happen.

There will be time for fundamental legislative change in a few
more years when there is more experience to draw upon. The likely
outcome of legislative change today, however, is a compromise pack-
age that will ill-serve the needs of consumers of financial services and
freeze (or further solidify) into place unwise and artificial market seg-
menting that will be difficult to undo later.

This Article will first set the background for the debate. That
background consists of: (1) federal statutes designed to limit the in-
cursion of commercial banks into securities and insurance activities,
and (2) efforts by commercial banks facing increased competition in
the financial services markets from (among other sources) partici-
pants in the securities and insurance industries to test the limits on
their ability to expand into securities and insurance activities.

This Article then explores the new (or at least clarified) meaning
of "the business of banking" that came to light in the VALIC case de-
cided earlier this year and the potential that meaning offers through
additional agency action for a significant expansion of bank activities
in the financial services industry. While this expansion can occur
without legislative action on the part of Congress, there are also limits
on its extent. Ultimately, financial services regulation will need some
further legislation. This Article concludes that Congress can best
serve the public interest at present by awaiting the accumulation of
additional experience as a result of further incremental regulatory
change.

I. BACKGROUND

A. SECURITIEs ACTMTIES

Any modem history of the manner in which our financial institu-
tions are regulated must begin with one of the fundamental pieces of
Depression-era legislation, the Glass-Steagall Act ("Glass-Steagall"). 4

One of the stated goals of Glass-Steagall was to return commercial

4. Glass-Steagall was part of the Banking Act of 1933, Ch. 89, 48 Stat. 162 (codi-
fied in scattered sections of 12 U.S.C.).
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banks to their historic primary function of providing financing for
commerce and agriculture, a goal to be achieved by the statutory "sep-
aration" of commercial and investment banking activities. 5 Glass-
Steagall became law after thousands of banks had failed.6 At that
time, many thought that such failures were the result of commercial
bank involvement in the underwriting of and speculation in securi-
ties.7 This was probably a faulty assessment of causation.8 Certainly
today, it is doubtful that securities underwriting and dealing are risk-

5. See, e.g., Board of Governors of Fed. Reserve Sys. v. Inv. Co. Inst., 450 U.S. 46,
62 (1981); Investment Co. Inst. v. Camp, 401 U.S. 617, 629 (1971); 77 CONG. REP. 3835
(1933) (remarks of Rep. Steagall); id. at 4179-80; S. REP. No. 77, 93rd Cong., 1st Sess.
10 (1933).

Commercial banking is generally seen as consisting of the taking of deposits and
the making of loans. The statutory definition of "bank" under federal law is as follows:

[Tihe term "bank" means...:
(B) An institution organized under the laws of the United States, any State of
the United States, the District of Columbia, any territory of the United States,
Puerto Rico, Guam, American Samoa, or the Virgin Islands which both-

(i) accepts demand deposits or deposits that the depositor may withdraw
by check or similar means for payment to third parties or others; and

(ii) is engaged in the business of making commercial loans.
12 U.S.C. § 1841(c)(1) (1988).

By comparison, investment banking consists most importantly of "activities associ-
ated with securities underwriting, making a market in securities, and arranging merg-
ers, acquisitions and restructuring .... Investment banking also includes the services
of brokers or dealers in secondary market transactions .... " CHARLES J. WOEFEL, ENCY-
CLOPEDIA OF BANKING AND FINANCE 661 (10th ed., 1994). Thus, Senator Glass, discuss-
ing the intended effect of the legislation, drew a distinction between investment and
commercial banking, stating that the legislation would "confine to their proper business
activities these large private concerns [investment banks] whose principal business is
that of dealing in investment securities ... and deny them the right to conduct the
deposit bank business at the same time." 77 CONG. REC. 4179 (1933).

The degree of separation between commercial and investment banking actually
achieved by the legislation or even intended by Congress in enacting it is subject to
debate. See James R. Smoot, Striking Camp and Moving to Higher Ground: The Haz-
ardous Subtleties of "Subtle Hazards" in Bank Regulation, 4 GEO. MASON L. Rsv. 21
(1995).

6. During the four years prior to enactment of Glass-Steagall, some 5,000 banks
failed. Modernization of the Glass.Steagall Act: Hearings Before the Comm. on Bank-
ing, Housing, and Urban Affairs, 100th Cong., 1st Sess. 33 (1987) (Statement of Donald
Ritchie, Associate Historian, Senate Historical Office).

7. Board of Governors of Fed. Reserve Sys. v. Inv. Co. Inst., 450 U.S. 46, 61(1981);
Securities Indus. Ass'n v. Bd. of Governors of Fed. Reserve Sys., 716 F.2d 92, 97 (2d Cir.
1983), aff'd, 468 U.S. 207 (1984).

8. See Legislative Proposals to Restructure Our Financial System: Hearings on S.
1886 and S. 1891 Before the Sen. Comm. on Banking, Housing, and Urban Affairs,
100th Cong., 1st Sess. 13 (1987) (statement of Alan Greenspan, Chairman, Board of
Governors of the Federal Reserve System). Alan Greenspan stated that:

[R]esearch over the past 50 years concludes, contrary to Congress' view at the
time, that bank securities activities were not a cause of the Great Depression
and that banks with securities affiliates did not fail in proportionately greater
numbers than banks more generally.

See William M. Isaac & Melanie L. Fein, Facing the Future - Life Without Glass-Stea-
gall, 37 CATH. U. L. REv. 281, 285-87 (1988).
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ier than lending.9 Nevertheless, at that time, such was the prevailing
view. 10

In Glass-Steagall, Congress enacted a series of related prohibi-
tions on the involvement of commercial and investment banks in
activities thought to be the proper province of the other to achieve
this goal of separation. Thus, section 16 limits the involvement of
national banks in the "business of dealing in stock and securities"
by prohibiting them from buying most kinds of securities" for their

9. See Isaac & Fein, 37 CATH. U. L. REV. at 299-300 ("The relative risks, for exam-
ple, of making a thirty year fixed-rate loan should be obvious when compared to holding
short-term commercial paper for thirty minutes in an underwriting."); Jonathan R. Ma-
cey, The Inevitability of Universal Banking, 19 BROOK. J. INT'L L. 203, 206 (1993)
("Thus, commercial banks have greater exposure to both credit risk and interest-sate
risk than investment banks."); Bankers Support Leach Bill, with Caveats; Baker Looks
at Insurance, Systemic Risks, 64 BNA's BANKING REP. 730 (1995) (statement by Michael
E. Patterson, Chief Administrative Officer, J. P. Morgan & Co. Inc. that corporate secur-
ities underwriting and dealing are no riskier than lending and other ordinary bank ac-
tivities); Charles S. Stanford, Jr., Should the Glass-Steagall Act Be Repealed: Two
Views, Am. BANKER, Mar. 8, 1984, at 4 (President of Bankers Trust Co., New York). Mr.
Stanford stated that:

[A]s compared to banking, underwriting is less risky. The underwriter as-
sumed the investment risk for a comparatively short period, whereas the bank
assumes the risk that the borrower will default for the duration of the loan.

In effect, banks now "underwrite" the credit risk of their borrowers for the
long term, not just through a distribution period. When banks can underwrite
their whole portfolio in the true sense, namely, extend the credit and dis-
tribute it publicly, the banks will be in a less risky, not more risky business.

Banks are the ultimate providers of liquidity, and as such must necessarily
be the ultimate takers of risk. Glass-Steagall, however, has the effect of
preventing banks from using appropriate, sophisticated, and up-to-date risk
management techniques. Underwriting and dealership will reduce rather than
increase risk for commercial banks, enhancing rather than threatening their
viability, and result in many benefits for the economy.

The financial community, the underwriters, the investment managers, the
bankers, and the insurers use various techniques of risk management. In the
past, each type of institution specialized in a particular technique. Underwrit-
ers hedged their positions. Insurers pooled and distributed risk; investment
managers diversified portfolios.

At present, the trend of all institutions is towards the use of every tech-
nique available. That is as it should be. When the law prevents banks from
using appropriate risk management techniques, the law puts the banks at a
greater risk. That is precisely what Glass-Steagall does.

Id.
10. See, e.g., S. REP. No. 455, 73d Cong., 2d Sess. (1934) (congressional hearings

focusing on stock market abuses, bank failures, bank fraud). As it turns out, these
.abuses" were dealt with by a different statutory regime. See Isaac & Fein, 37 CATH. U.
L. REv. at 289 ("The enactment of this securities regulation system, not Glass-Steagall,
was the single most important factor in curtailing abuses in the securities business.").

11. Other than investment securities, as defined by regulation issued by the Comp-
troller of the Currency, 12 C.F.R. §§ 1.4 & 1.5 (1994), and certain government-issued or
government-guaranteed securities. 12 U.S.C. § 24 (Seventh) (1988 & Supp. V 1993).
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own account and from underwriting12 any issue of securities or
stock. 13

Section 21 places complementary limits on investment banks by
prohibiting anyone "engaged in the business of issuing, underwriting,
selling, or distributing ... stocks, bonds, debentures, notes, or other
securities" from "engag[ing] at the same time to any extent whatever
in the business of receiving deposits.' 4 Thus, sections 16 and 21 "ap-
proach the same problem from different directions." 15 Finally, sec-
tions 2016 and 3217 prohibit: (1) the affiliation by Federal Reserve
System banks with any organization that engages "principally" in is-
suing, underwriting, or distributing securities; and (2) any officer, di-
rector, partner, or employee of an organization engaged in investment
banking from serving simultaneously in a similar capacity with any
member bank of the Federal Reserve System.' 8

There was little controversy concerning Glass-Seagall during the
first four decades after its enactment. 19 The protected, low-risk, and
profitable markets within which commercial bankers were operating

12. Underwriting consists of agreeing to purchase a new issue of securities from an
issuing corporation or other entity and distributing the issue to investors, the under-
writer making a profit on the spread between its purchase price and the distribution
price. THoMAs P. FITCH, DICTIONARY OF AMERICAN BANKING TERMs (Irwin Kellner et al.
eds., 1990).

13. 12 U.S.C. § 24 (Seventh) (1988 & Supp. V 1993). Section 24 (Seventh) provides
in pertinent part:

The business of dealing in investment securities by the association [i.e., na-
tional bank] shall be limited to purchasing and selling such securities and
stock without recourse, solely upon the order, and for the account of, customers,
and in no case for its own account, and the association shall not underwrite any
issue of securities or stock: Provided, That the association may purchase for its
own account investment securities under such limitations and restrictions as
the Comptroller of the Currency may by regulation prescribe.

Id.

These prohibitions apply to state banks that are members of the Federal Reserve
System by virtue of section 5(c) of the Act. 12 U.S.C. § 335 (1988).

14. 12 U.S.C. § 378(a)(1) (1988).
15. Securities Indus. Ass'n v. Bd. of Governors of Fed. Reserve Sys., 468 U.S. 137,

163 (1984) (O'Connor, J., dissenting). "[Biroadly speaking, section 16 tells firms that
engage in commercial banking that they cannot engage in certain securities activities;
section 21 tells firms that engage in certain securities activities that they cannot engage
in commercial banking." Id. See Board of Governors of Fed. Reserve System v. Inv. Co.
Inst., 450 U.S. 46, 62 (1981).

16. 12 U.S.C. § 377 (1988).
17. 12 U.S.C. § 78 (1988).
18. See 12 U.S.C. § 377 (1988) and 12 U.S.C. § 78 (1988), respectively.
19. The one exception is Board of Governors of Fed. Reserve Sys. v. Agnew, 329

U.S. 441 (1947), in which the United States Supreme Court looked at the narrow ques-
tion of the meaning of the phrase "primarily engaged" in underwriting and other securi-
ties business endeavors. Id. at 445-49.
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during that period gave them little incentive to test Glass-Seagall's
restrictions on bank securities activities. 20

In the 1960s and 1970s, however, the markets in which commer-
cial banks had been operating in more or less splendid isolation were
invaded by other kinds of businesses. These businesses were not
"banks" in the statutory sense, because they did not both take depos-
its and make loans.21 These businesses did, however, provide certain
services that were reasonably comparable to those that banks had
theretofore, for the most part, exclusively offered. For example,
money market funds22 and brokerage firm asset-management ac-
counts23 attracted substantial numbers of savers' dollars that would
previously have found their way into bank accounts. Similarly, pen-
sion and retirement plans made investments in securities with savers'
funds that would otherwise have gone to banks.24 Banks thus began
losing the primary source of funding for their loans.

More or less simultaneously, other institutions began providing
significant competition to commercial banks in their role as lenders.
Automobile and storefront finance companies have taken a significant
share of consumer installment loans.25 Non-bank financial services or-
ganizations have taken ever larger shares of the market for credit
card receivables and, indeed, traditional banks now hold barely half of
that market. 26 Such financial intermediaries as insurance companies
and pension funds discovered that they could offer lending services to
companies at highly competitive rates. And, even more recently, in-
vestment banking firms have tested the waters as ordinary lenders to
business enterprises. 27 Traditional bank borrowers also discovered
that they could tap foreign banks and the Euromarkets for loans.

20. See Emeric Fischer, Banking and Insurance - Should Ever the Twain Meet?,
71 NEB. L. REv. 726, 771-75 (1992); see also Helen A. Garten, Subtle Hazards, Financial
Risks, and Diversified Banks: An Essay on the Perils of Regulatory Reform, 49 MD. L.
REV. 314, 323-24 (1990).

21. See supra note 5.
22. See S. REP. No. 378, 96th Cong., 1st Sess. 4-6 (1979); J. AUERBACK x& S. HAYES,

INVEsTMENT BANKING AND DILIGENCE: WHAT PRICE DEREGULATION? 92 (1986); NA-
TIONAL ASSOCIATION OF SECURITIES DEALERS, THE FINANCIAL SERVICES INDUSTRY OF To-
MORROW 22-23 (1982).

23. See Vanessa O'Connell, Tired of Banks? Try Checking Out an Alternative,
WALL ST. J., September 8, 1995, at C1.

24. See Fischer, 71 NEB. L. REV. at 771-75.
25. Id.
26. See Lisa Fickenscher, Banks Lose More Ground as Credit Card Issuers, AM.

BANKER, September 11, 1995, at 32 (banks held 51.2% of this market at March 31, 1995,
down from 53.6% in 1993).

27. Donald C. Langevoort, Statutory Obsolescence and the Judicial Process: The
Revisionist Role of the Courts in Federal Banking Regulation, 85 MICH. L. REV. 672, 679
(1987); G. Bruce Knecht, Merrill Intends to Originate Major Loans - Securities Firm to
Compete with Commercial Banks In Lending to Business, WALL ST. J., Jun. 20, 1994, at
A2.

[Vol. 29
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These off-shore lenders are not intrinsically better situated to make
such loans, but their less costly regulatory environment and greater
flexibility make them formidable competitors to banks. 28

And finally, the burgeoning development of the commercial paper
market has enabled American businesses to sell their instruments of
indebtedness directly to persons and entities with savings available
for investment. 29 This development has relegated banks to the role of
placement agent for the paper and has thus eliminated them as lend-
ing intermediaries in such transactions.30 The decline in commercial

28. See Julie L. Williams & Mark P. Jacobsen, The Business of Banking: Looking
to the Future, 50 Bus. LAw. 783, 785 (1995); Isaac & Fein, 37 CATH. U. L. REV. at 296
("United States commercial banks also face increasing competition from foreign banks
and securities firms as a result of the globalization of financial markets. These foreign
competitors operate in the international markets unencumbered by Glass-Steagall-type
restraints on their activities. While United States banking organizations operate with
fewer restraints abroad than in the United States, their inability to offer a full range of
financial services domestically has impaired their international competitiveness, and,
with the exception of Citicorp, they no longer rank among the largest banking organiza-
tions worldwide.")

Just how comparitively restrictive the United States is in its treatment of the se-
curities powers of commercial banks was borne out by a recent study performed by the
Institute of International Bankers, which found that all but a few of the world's nations
with significant financial industries permitted banks to engage in underwriting activi-
ties within the bank itself, rather than requiring such activities to be carried out in
seperately capitalized affiliated institutions, as in the United States. Indeed, of the 46
nations reviewed in the survey, only three others (Japan, Korea, and Singapore) require
the kind of seperate affiliate and firewall regulation with which United States banks
with securities operations must contend. Robert M. Garsson, Most Major Nations Are
Said to Permit Securities Underwriting Within a Bank, AM. BANKER, Oct. 6, 1995, at 2.

29. U.S. TREAsuRY DEP'r., MODERNIZING THE FNANcIAL SYSTEM, U.S. TREASURY DE-
PARTMENT RECOMMENDATIONS FOR SAFER, MORE COMPETrrIVE BANKS 23 (1991) [herein-
after MODERNIZING THE SYSTEM]. In the commercial paper market, the corporation sells
its short-term obligations (terms of 2-270 days) directly to investors who are, in fact,
creditors. These obligations are unsecured and are typically discounted, though they
may be interest-bearing. The issuing corporation can issue its commercial paper di-
rectly, though it is quite common for the issuing corporation to engage a broker (which
may be an investment or commercial bank) to provide the placement and record-keep-
ing services that participation in the commercial paper market requires. The effective
rate of interest on such paper is typically slightly lower than that available from com-
mercial banks in ordinary lending transactions. DICTIONARY OF FINANCE AND INVEST-
MENT TERMS 76 (3d ed., John Downes and Jordan E. Goodman eds.).

The market for commercial paper grew from $31 billion in 1980 to $78 billion in
1987. Role of Financial Institutions: Hearing Before the Subcomm. on Telecommunica-
tions and Finance of the House Comm. on Energy and Commerce, 100th Cong., 2d Sess.
6 (1987) (statement of Alan Greenspan, Chairman, Board of Governors of the Federal
Reserve System).

30. See MODERNIZING THE SYSTEM, supra note 29, at 126, fig. 10 (proportion of com-
mercial bank loans outstanding to amount of commercial paper outstanding reduced
from approximately 10 to 1 in 1960 to approximately 1.2 to 1 in 1989); Fischer, 71 NEB.
L. REV. at 771-75.

1996]



CREIGHTON LAW REVIEW

banks' market share of all credit market assets continues to the
present.3'

Indeed, banks today face serious challenge even in their very
traditional roles in dispensing currency and providing trust services. 32

When these developments began having a serious cumulative impact
on the banks' role in the financial services markets, old-fashioned
commercial banking ceased being quite so safe and generally profita-
ble a business as before. Having lost many of their highest quality
customers, many banks found that they were being pushed into risk-
ier lending markets.33 Still others concluded that, because non-bank
financial institutions have siphoned away the most profitable parts of
the commercial banking business portfolio, a better strategy (at least
for a financial services organization that happens to own a bank) is to
concentrate on the non-banking elements of the business and isolate
the bank for future sale as a stand-alone entity. This is a sensible
strategy because the bank itself is a burden on the organization's over-
all equity market value, at least unless banks receive significant new
powers.

34

Reacting to this obviously secular trend, in the late 1960s some of
the larger banks began implementing changed business plans pursu-
ant to which they would offer new products and services that built
upon their existing financial market strengths and expertise. At this
point, however, these banks encountered the theretofore largely un-
tested barriers to bank entry into certain areas in the financial serv-
ices industry. The barriers contained in Glass-Steagal 35 were, to be
sure, intended by Congress to further the stability of the banking sys-
tem as a whole and the safety and soundness of individual banks
within the system.3 6 Some four decades after the Crash, however, the

31. See Williams & Jacobsen, 50 Bus. LAw. at 785 (banks' share of credit market
assets declined by one-half in preceding 25 years and the decline of U.S. banks in inter-
national markets was "equally dramatic").

32. See Beth Piskora, EDS Poised to Wrest Top Spot in ATMs from BankAmerica,
Am. BANKER, August 28, 1995, at 1; Schultz, supra note 1.

33. See Williams & Jacobsen, 50 Bus. LAw. at 785-86; Macey, 19 BROOK. J. INT'L L.
at 207-10; Isaac & Fein, 37 CATH. U. L. REv. at 296.

34. See Kenneth Mine, Memphis Iconoclast Considers Pulling Out of Banking, AM.
BANKER, Sep. 20, 1995; at 6.

35. And in the Bank Holding Company Act of 1956, Ch. 240, 70 Stat. 133 (1956)
(codified as amended at 12 U.S.C. §§ 1841-1850 (1988)).

36. See, e.g., Board of Governors of Fed. Reserve Sys. v. Investment Co. Inst., 450
U.S. 46, 61 (1981). The Court stated that:

It is familiar history that the Glass-Steagall Act was enacted in 1933 to protect
bank depositors from any repetition of the widespread bank closing that oc-
curred during the Great Depression. Congress was persuaded that speculative
activities, partially attributable to the connection between commercial banking
and investment banking, had contributed to the rash of bank failures.

Id. (footnotes omitted).

[Vol. 29
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barriers instead served to confine commercial banks to a traditional
core of banking business that, as a result of growing non-bank compe-
tition and other reasons, had become much riskier. Federal law thus
seemed to prevent banks from growing into related lines of financial
services business that would have diversified bank operations, thereby
reducing the riskiness of the banking enterprise as a whole, stabiliz-
ing banks' earnings, and reducing the likelihood of bank failure. 37

The large commercial banks persisted in their new plans, never-
theless, and have managed to diversify into a number of related areas,
including in particular certain important parts of the securities indus-
try. Their financially skilled staffs, potent information technological
capabilities, and substantial customer base made such diversification
a natural development. 38 This development, vigorously opposed in
the courts by the securities industry, was neither smooth nor swift
and did not reflect any wholesale change of heart by Congress as to
the proper sphere of commercial banking activities. 39 Instead, banks

37. See Jonathan R. Macey, Special Interest Groups Legislation and the Judicial
Function: The Dillemma of Glass-Steagall, 33 EMERY L.J. 1, 12 (1984); Langevoort, 85
MICH. L. REv. at 682-83; Robert E. Litan, Evaluating and Controlling the Risks of Fi-
nancial Product Deregulation, 3 YALE J. ON REG. 1, 10, 18-19 (1985) (bank earnings
volatility reduced by 30% if product line limitations removed); Note, Restrictions on
Bank Underwriting of Corporate Securities: A Proposal for More Permissive Regulation,
97 HARv. L. REv. 720, 729 (1984) (portfolio theory analysis demonstrates that combining
bank and securities businesses may reduce enterprise riskiness).

38. See Thomas G. Fischer, et al., The Securities Activities of Commercial Banks: A
Legal and Economic Analysis, 51 TENN. L. REv. 467, 571 (1984).

39. Various members of the investment banking community and their several lob-
bying organizations have opposed bank incursions into their realms by challenging
whether:

i. a bank holding company or a nonbank subsidiary may advise a close-
end investment company, Board of Governors of Fed. Reserve Sys. v. Inv. Co.
Inst., 450 U.S. 46 (1981) (a close-end investment company is a type of invest-
ment company, i.e., a company that is primarily in the business of investing in
other companies and that itself issues securities, 15 U.S.C. §§ 80a-2(a)(21),
80a-3(a)(1) (1988), which, after its organization, neither issues additional se-
curities of its own to investors nor redeems its outstanding securities);

ii. a bank holding company may own a company involved in the retail
sales of securities; Securities Indus. Ass'n v. Bd. of Governors of Fed. Reserve
Sys., 468 U.S. 207 (1984);

iii. a bank may assist corporate customers in the placement of their com-
mercial paper; Securities Indus. Ass'n v. Bd. of Governors of Fed. Reserve Sys.,
468 U.S. 137 (1984); Securities Indus. Ass'n v. Bd. of Governors of Fed. Reserve
Sys., 807 F.2d 1052 (D.C. Cir. 1986), cert. denied, 483 U.S. 1005 (1987);

iv. a bank may engage in automatic stock purchasing services for its cus-
tomers; New York Stock Exch., Inc. v. Smith, 404 F. Supp. 1091 (D.D.C. 1975),
vacated sub nom. New York Stock Exch., Inc. v. Bloom, 562 F.2d 736 (D.C. Cir.
1977), cert. denied sub nom. New York Stock Exch., Inc. v. Heimann, 435 U.S.
942 (1978). Under the terms of an automatic investment service agreement,
the bank periodically deducts amounts from its customer's bank account and
invests those sums in securities designated by the customer. New York Stock
Exch., Inc. v. Bloom, 562 F.2d 736, 737 (D.C. Cir. 1977);

v. a bank may offer a mutual fund for Individual Retirement Accounts;
Investment Co. Inst. v. Clarke, 789 F.2d 175 (2d Cir. 1986), cert. denied, 479
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proceeded on a piecemeal basis over an extended period of time, ask-
ing permission from their regulators to engage in numerous new busi-
nesses and to provide numerous new services. 40

In responding to these requests, the bank regulatory agencies
found themselves reconsidering their views of the meaning and limits
of Glass-Steagall. This process of interaction between regulatory
agencies and their regulated charges has been dubbed the "regulatory
dialectic."4 1 Banks respond to regulatory restraints by proposing new
activities beyond the apparent immediate reach of the existing written
restraints, and the regulators must reconsider what the statute and
the regulations implementing the statute permit. Another way of
looking at this process is that the very existence of restraints creates a
strong incentive to those confined by them to innovate. Then, after a
period of cycles of innovation and regulatory response, there evolves a
new system in which the lines demarcating the boundaries within the
financial system have been significantly moved - in this case, liberal-
ized to the benefit of the banks. 4 2

U.S. 940 (1986); Investment Co. Inst. v. Conover, 790 F.2d 925 (D.C. Cir. 1986),
cert. denied sub nom. Investment Co. Inst. v Clarke, 479 U.S. 939 (1986); In-
vestment Co. Inst. v. Clarke, 793 F.2d 220 (9th Cir. 1986), cert. denied, 479
U.S. 939 (1986);

vi. a nonbank affiliate of a bank holding company may provide investment
services (advice and brokerage) to institutional customers; Securities Indus.
Ass'n v. Bd. of Governors of Fed. Reserve Sys., 821 F.2d 810 (D.C. Cir. 1987),
cert. denied, 484 U.S. 1005 (1988);

vii. a nonbank affiliate of a bank holding company may (subject to certain
limits) underwrite and deal in government-issued or guaranteed securities; Se-
curities Indus. Ass'n v. Bd. of Governors of Fed. Reserve Sys., 839 F.2d 47 (2d
Cir. 1988), cert. denied, 486 U.S. 1059 (1988);

viii. a nonbank affiliate of a bank holding company may (within specified
limits) underwrite and deal in commercial paper; Securities Indus. Ass'n v. Bd.
of Governors of Fed. Reserve Sys., 847 F.2d 890 (D.C. Cir 1988);

ix. a bank may sell mortgage pass-through certificates; Securities Indus.
Ass'n v. Clarke, 885 F.2d 1034 (2d Cir. 1989), cert. denied, 493 U.S. 1070
(1990), which enable bank customers to acquire interests in a pool of real estate
mortgage loans that a bank transfers to a trust. The trustee issues in return
mortgage pass-through certificates that thereupon in the hands of bank cus-
tomers represent fractional undivided interests in the pool of mortgage loans.
Clarke, 885 F.2d at 1036;

x. an affiliate of a bank holding company may (within specified limits) un-
derwrite and deal in corporate securities; Securities Indus. Ass'n v. Bd. of Gov-
ernors of Fed. Reserve Sys., 900 F.2d 360 (D.C. Cir. 1990); and

xi. federal savings and loan associations may jointly invest in a brokerage
and investment advisory company; Securities Indus. Ass'n v. Federal Home
Loan Bank Bd., 588 F. Supp. 749 (D.C. 1984).

40. For a representative sampling of such businesses and services, see supra note
39.

41. William L. Silber, Innovation and Regulation in Financial Markets, 38 Bus.
LAw. 668, 670 (1983).

42. Id. at 669-71. Thus, to skirt the limits of Glass-Steagall § 20, 12 U.S.C. § 377
(1988), which prohibits national banks and state-chartered banks that are members of
the Federal Reserve System from certain involvements with companies principally in
the investment banking business, many banks adopted a bank holding company struc-
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In the course of this dialectic, the regulators were forced to recon-
sider previously staked positions, and they ultimately modified certain
earlier strict interpretations. As a result, banks found themselves
able to offer services and products that the industry previously as-
sumed were beyond its reach.4 3 Thus, today, commercial banking or-
ganizations acting through non-bank affiliates may provide discount
brokerage services 44 and may underwrite and deal in a number of
types of securities, 4 5 including the following: (1) municipal revenue
bonds,46 (2) mortgage-backed securities, 47 and (3) even corporate debt
and equity issues.48

Even so, Glass-Steagall restrictions, though reduced in impact,
continue to impede further diversification of bank organization opera-
tions into adjacent areas of securities services. 49 Efforts to repeal or
at least substantially modify Glass-Steagall have failed, most recently
in 198850 and in 1991.51 The pressure on government to come to

ture under which there was created a holding company with two (or more) subsidiaries,
one a bank and the other engaged in securities activities; thus at least arguably permit-
ting the overall business to participate in both commercial and investment banking.
Congress decisively rejected this effort by enacting the Bank Holding Company Act, 12
U.S.C. §§ 1841-1850 (1988). Section 1843(c)(8) provides that a bank holding company
may not own shares of a company (other than a bank or holding company) unless the
Federal Reserve Board has determined that such company's activities are "so closely
related to banking or managing or controlling banks as to be a proper incident thereto."
That was not the end of the story, however, because banks engaged in still further inno-
vation to avoid the reach of the new enactment, thus sending the dialectic into its next
stage.

43. See A. J. Herbert III, Comment, Requiem on the Glass-Steagall Act: Tracing
the Evolution and Current Status of Bank Involvement in Brokerage Activities, 63 TuL.
L. REv. 157, 165-71 (1988).

44. See Securities Indus. Ass'n v. Bd. of Governors of Fed. Reserve Bank, 468 U.S.
207 (1984); 12 C.F.R. § 225.125 (1989).

45. The Federal Reserve Board interprets Glass-Steagall § 20, 12 U.S.C. § 377
(1988), which prohibits bank affiliation with firms "engaged principally" in the securi-
ties business, to permit securities affiliates to engage in such underwriting and dealing
so long as those activities do not generate more than 10% of the affiliate's gross reve-
nues. An affiliate which generates that level of its business from such activities is not
seen as being "engaged principally" in the securities business. J. P. Morgan & Co., Inc.,
Chase Manhattan Corp., Bankers Trust New York Corp., Citicorp and Security Pacific
Corp., 75 FED. RES. BULL. 192, 213 (1989).

46. Securities Indus. Ass'n v. Bd. of Governors of Fed. Reserve Sys., 839 F.2d 47
(2d Cir. 1988).

47. Citibank, J.P. Morgan & Co., Inc. and Bankers Trust New York Corp., 73 FED.
RES. BuLL. 473 (1987), aff'd sub nom. Securities Indus. Ass'n v. Bd. of Governors of Fed.
Reserve Sys., 839 F.2d 47 (2d Cir. 1988).

48. J. P. Morgan & Co., Inc., Chase Manhattan Corp., Bankers Trust New York
Corp., Citicorp and Security Pacific Corp., 75 FED. RES. BULL. 192, 213 (1989).

49. See Garten, 49 MD. L. REv. at 320-21; Langevoort, 85 MICH. L. REV. at 686
n.45.

50. See Garson, Proxmire: Securities Bill Dead, Am. BANKER, Oct. 21, 1988, at 1,
col. 2.

51. This was the Bush Administration's ambitious proposal for reorganizing finan-
cial services. See MODERNIZING THE SYSTEM, supra note 29.
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terms with the deficiencies in our system of financial services regula-
tion, however, continues unabated on several fronts. There is thus
continued pressure by bank affiliates on regulators to obtain permis-
sion to expand the extent of their securities activities beyond today's
limits, 5 2 as well as the current efforts of Congress to tackle the prob-
lem through broad legislative reform. 53

B. INSURANCE AcTWITIES

There is another piece of the puzzle that requires a bit of histori-
cal exposition - bank involvement in insurance activities. While the
involvement of banks in garden variety insurance activities is com-
monplace in many parts of the world,5 4 and while the National Bank
Act 55 does not expressly prohibit banks from offering insurance prod-
ucts, it was nevertheless commonly assumed until relatively recently
that national banks lacked authority to underwrite or even sell insur-
ance. 5 6 Indeed, certain early statements by bank regulators en-
couraged this view,57 as Congress arguably did by implication when in
1916 it enacted what is now section 92 of the National Bank Act.

Section 92 grants to banks "located and doing business in any
place the population of which does not exceed five thousand inhabit-
ants" the authority, "under such rules and regulations as may be pre-
scribed by the Comptroller," to act as agent in the sale of insurance
policies issued by any "fire, life or other insurance company" author-
ized to offer insurance in the state of location.5 8 Legislative history
suggests that Congress enacted this provision to provide national
banks operating in small population centers with an additional means
of generating revenue to enable them to remain in business in such

52. See Foreign, Domestic Banks Ask Fed to Raise Section 20 Revenue Cap, 63
BNA's BANKING REPORT 115 (1994) (showing request by 30 banks that 10% revenue cap
on securities activities, of so-called section 20 subsidiaries, which are the affiliate vehicle
for commercial bank organization participation in underwriting, be raised to 25%); see
infra note 267.

53. See infra notes 314-35 and accompanying text.
54. See Macey, 19 BROOK J. INT'L L. at 203-04; Edward L. Symons, Jr., The United

States Banking System, 19 BROOK. J. Irr'L L. 1, 22 (1993); Ron Chernow, Saving the
Banks: Bank Reform? What Bank Reform?, WALL ST. J., Apr. 19, 1991, at A14; Peter J.
Wallison, Saving the Banks: Banking and Commerce Belong Together, WALL ST. J.,
Mar. 27, 1991, at A14; EDWARD S. SYMONS & JAMES J. WHITE, BANKING LAW 349-51
(1991) [hereinafter SYMONS & WHIrrs].

55. Act of June 3, 1864, ch. 106, 13 Stat. 99 (1864) (codified as amended at 12
U.S.C. § 38 (1988)).

56. Fischer, 71 NEB. L. REV. at 746.
57. See infra note 98; Variable Annuity Life Insurance Co. v. Clarke, 998 F.2d

1295, 1303 (5th Cir. 1993), rev. sub nom. Nationsbank of North Carolina, N.A. v. Varia-
ble Annuity Life Insurance Co., 115 S. Ct. 810 (1995); Saxon v. Georgia Ass'n of Indep.
Ins. Agents, 399 F.2d 1010, 1016 (5th Cir. 1968).

58. Ch. 461, 39 Stat. 752, 753 (1916); 12 U.S.C. § 92 (Supp. V 1993).
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locations.59 Some federal courts have seen this very specific positive
grant of authority by Congress as evidence that, prior to such grant,
banks generally lacked authority to underwrite or even sell insur-
ance,6 ° except for certain specialized types of insurance closely tied to
ordinary bank activities.61

Just as was the case with respect to securities activities limita-
tions under Glass-Steagall, banks did not bother to test the limits of
their insurance powers until other financial players entered their
lending and deposit markets and banks began losing their market
share.62 When banks did begin to test those limits, however, not only
did insurance interests vigorously oppose them in the courts,63 but
also those interests showed themselves capable of mounting intense
legislative campaigns to limit commercial banking incursions into
what they perceived as their turf.

59. 53 Cong. Rec. 11001 (1916). See Saxon v. Georgia Ass'n of Indep. Ins. Agents,
Inc., 399 F.2d 1010,1015 (5th Cir. 1968). Whether this provision was intended to pro-
tect existing insurance agents from additional competition by banks acting as agents is
a subject of some dispute. Compare Variable Annuity Life Insurance Co. v. Clarke, 786
F. Supp. 639, 641 (S.D. Tex. 1991), rev. 998 F.2d 1295 (5th Cir. 1993), rev. sub nom.
Nationsbank of North Carolina, N.A., 115 S. Ct. 810 (1995), and Saxon v. Georgia Ass'n
of Indep. Ins. Agents, Inc., 399 F.2d 1010, 1019 (5th Cir. 1968) (Thornberry, J., concur-
ring) with id. at 1016 (opinion of the court).

60. Variable Annuity Life Ins. Co. v. Clarke, 998 F.2d 1295, 1298-99, 1302-03 (5th
Cir. 1993), rev'd on other grounds sub nom. Nationsbank of North Carolina, N.A. v.
Variable Annuity Life Ins. Co., 115 S. Ct. 810, 812 (1995) (The Supreme Court declined
to consider the Section 92 issue, but did observe "that provision [§ 92], by expressly
authorizing banks in towns of no more than 5,000 people to sell insurance, arguably
implies that banks in larger towns may not sell insurance"); Saxon v. Georgia Ass'n of
Indep. Ins. Agents, 399 F.2d 1010, 1016 (5th Cir. 1968). Cf. American Land Title, 968
F.2d 150, 157 (2d Cir. 1993), cert. denied, 113 S. Ct. 2959 (1993).

61. E.g., credit life insurance, which assures a lending bank that its loan will be
repaid even if the borrower dies. A bank's power to sell such insurance was sustained in
Independent Bankers Ass'n v. Heimann, 613 F.2d 1164 (D.C. Cir. 1979).

When a bank sells credit life insurance it is similar to the bank demanding a
higher price for the loan to compensate for its assumption of a risk inherent in
any extension of credit made pursuant to a borrower's promise to pay - the
risk that the borrower's death will render him personally incapable of repaying
the loan.

American Land Title Ass'n v. Clarke, 968 F.2d 150, 157 (2d Cir. 1993), cert. denied, 113
S. Ct. 2959 (1993). See Variable Annuity Life Ins. Co. v. Clarke, 998 F.2d 1295, 1302
(5th Cir. 1993), rev'd sub nom. Nationsbank of North Carolina, N.A. v. Variable Annuity
Life Ins. Co., 115 S. Ct. 810 (1995).

62. Fischer, 71 NEB. L. REV. at 771-76.
63. See, e.g., American Land Title Ass'n v. Clarke, 968 F.2d 150, 157 (2d Cir. 1993),

cert. denied, 113 S. Ct. 2959 (1993) (title insurance); Variable Annuity Life Ins. Co. v.
Clarke, 998 F.2d 1295 (5th Cir. 1993),.rev'd sub nom. Nationsbank of North Carolina,
N.A. v. Variable Annuity Life Ins. Co., 115 S. Ct. 810 (1995) (annuities); Saxon v. Geor-
gia Ass'n of Indep. Ins. Agents, 399 F.2d 1010, 1016 (5th Cir. 1968) (automobile, home,
casualty and liability insurance).
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Thus, the early -history of the Bank Holding Company Act of
1956,64 which Congress enacted to prohibit bank holding companies
from taking part in most non-bank activities 65 and more generally to
bring the activities of non-bank affiliates of commercial banks under
closer Federal Reserve Board scrutiny,6 6 provides an example of such
a campaign. The Bank Holding Company Act, as originally enacted,
prohibited bank holding companies from owning or controlling voting
shares of any company that was not a bank (or a bank holding com-
pany) unless, inter alia, that company engaged exclusively in "finan-
cial, fiduciary or insurance" activities that the Board determined to be
"so closely related to the business of banking" as to constitute "a
proper incident thereto."6 7 The Board subsequently found authority
under the umbrella of this general language for bank holding company
subsidiaries to sell a broad and apparently growing range of insurance
products, including property, casualty, life, health, and accident insur-
ance, which were in some fashion related to the granting of credit. 68

Alarmed by banks' growing insurance powers and activities, the
insurance industry lobbied for an amendment to the Bank Holding
Company Act that, upon its enactment as part of the Garn-St
Germain Depository Institutions Act of 1982,69 succeeded in reducing
the statutory scope of bank holding company insurance underwriting
and sales activities. 70 The drafting technique employed in that act
makes clear that excluding banks from insurance industry turf was
the legislation's goal. 71 Thus, it appeared that, by virtue of legislation
expressly limiting (with other minor exceptions) the insurance activi-
ties of banks themselves and of their holding company affiliates to

64. Ch. 240, 70 Stat. 133 (codified as amended at 12 U.S.C. §§ 1841-50 (1988 &
Supp. V 1993)).

65. American Land Title Ass'n v. Clarke, 968 F.2d 150, 157 (2d Cir. 1993), cert.
denied, 113 S. Ct. 2959 (1993); Carol S. Shahmoon, Federal Reserve Board Authority
Over Bank Subsidiaries Under the Bank Holding Company Act of 1956, 91 COLUM. L.
REv. 965, 976 (1991).

66. See Fischer, 71 NEB. L. REv. at 776.
67. Bank Holding Company Act of 1956, Pub. L. No. 84-511, § 4(c)(6), 70 Stat. 133,

137 (1956).
68. See Symons, 19 BRooK. J. INT'L L. at 25.
69. Pub. L. No. 97-320, 96 Stat. 1469 (codified as an amendment to 12 U.S.C.

§ 1843(c)(8) (1988)).
70. See Joyce Palomar, Bank Control of Title Insurance Companies: Perils to the

Public that Regulators Have Ignored, 44 Sw. L. J. 905, 914 (1990).
71. The act stated that "it is not closely related to banking" if a holding company

"provides[s] insurance as a principal, agent or broker" other than as specifically listed in
a set of seven exemptive provisions, which basically permit credit life insurance, certain
grandfathered insurance activities, insurance activities connected with the holding
company and its employees and (parallel to the provisions of § 92) insurance activities
in a place with fewer than 5,000 inhabitants or where there is a showing of inadequate
insurance availability. 12 U.S.C. § 1843(c)(8)(A)-(G) (1988).
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places with populations of no more than 5,000 persons, 7 2 bank incur-
sions into insurance industry turf were greatly curtailed. 73

The 1982 legislation, however, was by no means the last shot in
the conflict. In 1989, National Bank of North Carolina requested per-
mission from the Comptroller 7 4 to offer annuity contracts through a
wholly-owned subsidiary acting as agent for certain life insurance
companies. Under the proposal, this subsidiary would not limit its
sales to places with no more than 5,000 inhabitants. 75 The purchaser
of an annuity contract makes one or more premium payments to the
issuer (here an insurance company), in return for which the issuer
agrees to make periodic payments to the purchaser or another benefi-
ciary selected by the purchaser for a specified time or for the remain-
ing life of the purchaser or the purchaser's designated beneficiary. 76

The Comptroller's letter responding to the bank's proposal ac-
knowledged that "annuities have historically been a product of insur-
ance companies" 77 but approved the proposal nonetheless on the basis
that national banks have authority to act as brokers for annuities as
an incidental part of "the business of banking" in which they are stat-
utorily entitled to engage78 and that the geographic limitation con-

72. 12 U.S.C. § 92 (Supp. V 1993) (banks); 12 U.S.C. § 1843(c)(C) (1988) (holding
companies).

73. Neither this legislation nor any prior legislation, however, curtailed the au-
thority of a national bank, if it is properly located with a branch in a community of fewer
than 5,000 inhabitants, to sell insurance products from that small-town branch to per-
sons located elsewhere, notwithstanding the fact that it is an enormous bank headquar-
tered in a much larger community and is doing business in multiple locations, including
across state lines. See NBD Bank N.A. v. Bennett, 64 U.S.L.W. 2210 (7th Cir., Oct. 17,
1995); Independent Ins. Agents of America, Inc. v. Ludwig, 997 F.2d 958 (D.C. Cir.
1993). This element of existing bank powers nonetheless has been the target of past
insurance industry efforts at legislative curtailment. See infra note 306 and accompa-
nying text.

74. Pursuant to 12 C.F.R. § 5.34 (1994).
75. Variable Annuity Life Ins. Co. v. Clarke, 998 F.2d 1295, 1297 (5th Cir. 1993),

rev'd sub nom. Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co.,
115 S. Ct. 810 (1995).

76. Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 115 S.
Ct. 810, 812 (1995).

Annuities are classified as "fixed" if the payments by the issuer are a specified
amount or based upon an agreed interest rate. Fixed annuities may thus be thought of
as, in effect, debt obligations of the issuer. A "variable" annuity pays out varying
amounts related to the investment performance of the investment vehicle or pool, cho-
sen generally by the purchaser, into which the purchaser's payments are placed. The
Nationsbank proposal approved by the Comptroller permitted purchasers to choose
whether their payments go into a fixed, a variable or a hybrid account and this choice
could be revisited by the purchaser periodically. Id. See SEC v. Variable Annuity Life
Ins. Co., 359 U.S. 65, 68-72 & n. 13 (1959); D. SHAPmo & T. STREwF, ANNurrIEs 2-5, 34-
36, 39-42, 49-51, 69-70 (1992).

77. Clarke, 998 F.2d at 1297 (quoting the Comptroller's letter of March 21, 1990,
approving the bank's proposal).

78. 12 U.S.C. § 24 (Seventh) (1988 & Supp. V 1993).
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tained in section 92 ,does not apply because the annuities did not
constitute "insurance" in contemplation of that section.79

This was not the initial foray by a bank into the annuities sales
business. The Comptroller concluded as early as 1985 that national
banks had authority to act as brokers of variable annuities under
Glass-Steagall section 1680 and, in the years following that determina-
tion, bank participation in annuities sales exploded. Banks had be-
come major players by 1992, both in terms of absolute dollar sales of
annuities ($12.2 billion8 l ) and in terms of market share (about one-
sixth of all annuities sold82). Furthermore, sales of annuities rapidly
became an important part of overall bank brokerage activities. 83 The
stakes were high.

Some indication of how troubling a question this incursion by
banks into the annuities business had become is apparent in the liti-
gation history of the challenge to the Comptroller's approval filed by
Variable Annuity Life Insurance Company, after whose acronym
("VALIC") the case has come to be known. The three federal courts
considering the matter reached widely divergent conclusions.

The United States District Court for the Southern District of
Texas granted summary judgment in favor of the Comptroller.8 4 In a
short opinion, the district court found with little difficulty that, under
the deferential standard of review of agency action85 mandated by the
United States Supreme Court in Chevron U.S.A v. National Resources
Defense Council, Inc.,S6 the Comptroller did not incorrectly interpret
the controlling statutes. Rather, the district court concluded that the

79. Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co. , 115 S.
Ct. 810, 812-13 (1995).

80. OCC Ltr. No. 331, reprinted in [1985-1987 Transfer Binder] FED. BANKING L.
REP. 85,501, at 77,773 (Apr. 4, 1985). See OCC Ltr. No. 415, reprinted in [1988-1989
Transfer Binder] FED. BANKING L. REP. 85,639, at 78,000 (Feb. 12, 1988); OCC Ltr.
No. 429, reprinted in [1988-1989 Transfer Binder] FED. BANNING L. REP. 1 85,653, at
78,032 (May 19, 1988); Variable Annuity Life Ins. Co. v. Clark, 13 F.3d 833, 835 (5th
Cir. 1994) (denial of petitions for rehearing and rehearing en banc) (Smith, J.,
dissenting).

81. Variable Annuity Life Ins. Co. v. Clark, 13 F.3d 833,835 (5th Cir. 1994) (denial
of petitions for rehearing and rehearing en banc) (Smith, J., dissenting), citing Bank
Annuity Sales Reach $12.2 Billion in 1992, NEWSLETTER OF THE BANK-INsURANCE INDUS-
TRY, No. 1, at 1.

82. Id.
83. Seven percent of total bank brokerage sales were sales of annuities. C. Ceryl &

David Nadig, Variable Annuities Add a Steady Flow to Bank Brokerages' Revenue
Streams, AM. BANKER, July 14, 1994, at 12.

84. Variable Annuity Life Ins. Co. v. Clarke, 786 F. Supp. 639 (S.D. Tex. 1991),
rev., 998 F.2d 1295 (5th Cir. 1993), rev. sub nom. Nationsbank of North Carolina, N.A. v.
Variable Annuity Life Ins. Co., 115 S. Ct. 810 (1995).

85. The Comptroller's action approving the bank's proposal was subject to review
under the Administrative Procedure Act, 5 U.S.C. §§ 701-06 (1988).

86. 467 U.S. 837 (1984).
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Comptroller arrived at the sort of entirely "permissible construction"8 7

of those statutes that must result in judicial deference to the adminis-
trative finding.

More specifically, but in summary fashion without belaboring the
legislative history of those statutes, the district court found: (i) that it
was not arbitrary or capricious8 8 for the Comptroller to conclude that
the grant of "incidental powers" to banks under section 24 (Seventh)8 9

- the basis for the Comptroller's approval of the annuity proposal -

was not limited by section 9290 which could instead be viewed as a
"supplemental. powers" provision available for use by banks in small
locales; (ii) that the Comptroller's factual determination that these an-
nuities were in any event a specialized financial investment vehicle
rather than the kind of "broad form" insurance to which section 92
applied was reasonable; and (iii) that, indeed, "the plain language of
[section] 92 supports the Comptroller and nothing in the legislative
history or the statute's stated purpose casts doubt on his
interpretation."9 1

In arriving at this conclusion, however, the district court had to
deal with a troublesome case in its circuit, Saxon v. Georgia Associa-
tion of Independent Insurance Agents, Inc.9 2 In Saxon, the United
States Court of Appeals for the Fifth Circuit struck down the Comp-
troller's grant of permission to a national bank to act as an insurance
agent in cities of greater than 5,000 persons for the sale to its borrow-
ers of "broad forms" of casualty, home, automobile, and liability insur-
ance. After a review of the legislative history of section 92 and
subsequent congressional action, the Saxon court concluded that Con-
gress intended the national bank insurance powers to be confined to
the grant in places of small population contained in section 92.93

The Fifth Circuit in Saxon specifically rejected the argument, ex-
pressly made by the Comptroller then as in VALIC, that the grant of
"incidental powers" in section 24 (Seventh) provided a basis for sus-
taining the permission granted.9 4 In reaching this conclusion, the
Fifth Circuit relied upon a commonly encountered general axiom of

87. Variable Annuity Life Ins. Co., 786 F. Supp. at 642 (quoting Chevron, 467 U.S.
at 843).

88. An agency's interpretation of its statute controls in a challenge to it under the
Administrative Procedure Act unless the court finds the interpretation to be arbitrary,
capricious, an abuse of discretion or otherwise not in accordance with law. Camp v.
Pitts, 411 U.S. 138, 140-42 (1973).

89. 12 U.S.C. § 24 (Seventh) (1988 & Supp. V 1993).
90. 12 U.S.C. § 92 (Supp. V 1993).
91. Variable Annuity Life Ins. Co., 786 F. Supp. at 641-42.
92. 399 F.2d 1010 (5th Cir. 1968).
93. Saxon v. Georgia Ass'n of Indep. Ins. Agents, Inc., 399 F.2d 1010, 1016 (5th Cir.

1968).
94. Saxon, 399 F.2d at 1012-16.
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statutory interpretation, expressio unius est exclusio alterius, for the
general proposition that a specific and affirmative grant of authority
like that found in section 92 contains within it the implication that
other more general powers not granted therein were denied. The Fifth
Circuit thus found that the statute negated by implication any insur-
ance authority under section 24 (Seventh).9 5 The Fifth Circuit found
support for application of that axiom in this context and in general for
its limited reading of insurance powers for banks in a number of ear-
lier cases interpreting other aspects of the National Bank Act,96 by
implication in the reasoning of other cases commenting upon the
meaning of section 92, 9 7 and in statements by the Comptroller made
shortly prior to the enactment of section 92.98

The district court in VALIC nevertheless declined to find Saxon to
be controlling precedent for a number of reasons,9 9 of which the most
important was that the district court found that the term "insurance"
should not be construed to include annuities. Inasmuch as section 92
did not itself define "insurance," the Court stated that Congress had
"left a gap for the [Comptroller] to fill" under Chevron,10 0 a "gap" that
the Comptroller filled by determining that annuities were, first and
foremost, "financial investment instruments," rather than insur-

95. Id. at 1014: "Since Congress dealt specifically with the insurance agency power
in Section 92, the expressio unius rule negates the existence of any other power to act as
an insurance agent under the general provisions of Section 24(7)."

96. First National Bank in St. Louis v. State of Missouri, 263 U.S. 640 (1924) (bank
branch establishment); Baltimore & Ohio Ry. Co. v. Smith, 56 F.2d 799 (3d Cir. 1932)
(pledge of assets).

97. Commissioner of Internal Revenue v. Morris Trust, 367 F.2d 794 (4th Cir.
1966) (tax treatment of a merger in which state bank spun off its insurance department
in order to avoid violation of § 92); Washington Agency, Inc. v. Forbes, 309 Mich., 16
N.W.2d 121 (Mich. 1944).

98. Saxon 399 F.2d at 1015 (quoting statement of Comptroller in 53 Cong. Rec.
11001 (1916)). "'National banks are not given either expressly nor by necessary impli-
cation the power to act as agents for insurance companies.'" See 2 Federal Reserve
Bull. 73. 74 (1915):

National banks have no express or implied power to write fire, cyclone, liabil-
ity, or other kinds of insurance .... [W]riting insurance on commission is in no
sense incidental to any of the enumerated powers of a national bank.... Inas-
much, therefore, as this class of business does not come within either the ex-
pressed or implied powers of national banks, an administrative board or officer
cannot authorize it. Any such extension of the powers of national banks must
be left to the consideration of Congress.

Saxon, 399 F.2d at 1015.
99. The district court found from the legislative history that the purpose of § 92

was to provide national banks in smaller communities with an addition source of income
"and not to protect the markets from competing insurance agents. See 53 Cong. Rec.
11001 (1916)." Variable Annuity Life Ins. Co., 786 F. Supp. at 641.

100. Chevron U.S.A., Inc. v. National Resources Defense Council, Inc., 467 U.S. 837,
843 (1984).
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ance. 1° 1 The district court found that determination to be reason-
able 10 2  and accordingly concluded that the Comptroller's
interpretation of the statutes was a "permissible construction" requir-
ing deference under Chevron.10 3

On appeal, however, a unanimous panel 10 4 of the Fifth Circuit
reversed,10 5 largely on the basis of a ringing reaffirmation of that cir-
cuit's reasoning in Saxon'0 6 that the affirmative grant of authority to
conduct certain insurance activities as agent in smaller communities
leads to the conclusion, under the exclusio unius principle, that other
insurance authority was impliedly excluded.10 7 In addition, the Fifth
Circuit disagreed with the district court's invocation of Chevron and
with the lower court's characterization of annuities as financial invest-
ment vehicles rather than insurance. Chevron's principle of judicial
deference to agency interpretation of a statute is not appropriate
where the intent of Congress is clear, as the Fifth Circuit believed to
be the case in connection with the authority of banks to sell insurance
in communities of over 5,000 inhabitants.' 08 Saxon had settled this
point and, under the circumstances, deferring to the Comptroller's in-

101. Variable Annuity Life Ins. Co., 786 F. Supp. at 641. The key finding, said the
court, was that the annuities did not involve indemnification against risk of loss, which
is a basic characteristic of insurance. Id.

102. Variable Annuity Life Ins. Co., 786 F. Supp. at 642.
103. Id. (citing Chevron, 467 U.S. at 843).
104. The panel's conclusions did not escape criticism at the Fifth Circuit level, how-

ever. See infra notes 119-25 and accompanying text.
105. Variable Annuity Life Ins. Co. v. Clarke, 998 F.2d 1295 (5th Cir. 1993), rev. sub

nom. Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 115 S. Ct.
810 (1995).

106. Indeed, by the time the VALIC appeal reached the Fifth Circuit, the restrictive
reading of bank insurance powers found in Saxon had been firmly endorsed by the Sec-
ond Circuit in a case involving the authority of national banks to sell title insurance as
agents in connection with the bank's lending transactions. American Land Title Ass'n
v. Clarke, 968 F.2d 150 (2d Cir. 1992), cert. denied, 113 S. Ct. 2959 (1993). The Comp-
troller had permitted Chase Manhattan, N.A., to establish two operating subsidiaries
that could, as agents, sell title insurance in connection with loans made by Chase Man-
hattan and its affiliates. Citing Saxon and many of the same authorities as the Fifth
Circuit had found persuasive in Saxon, the Second Circuit concluded that, "when Con-
gress enacted section 92, it did so in the belief that under existing banking law (specifi-
cally 12 U.S.C. § 24 Seventh) national banks had no authority to engage in insurance
agency activities" and further that events surrounding its enactment suggest that "Con-
gress intended to withhold from national banks, located in towns with over 5,000 in-
habitants, the authority to sell insurance." Id. at 156.

107. Variable Annuity Life Ins. Co., 998 F. 2d at 1298. The Fifth Circuit in particu-
lar found agreement with the observation of the Second Circuit in American Land Title
Ass'n v. Clarke, 968 F.2d 150, 155 (2d Cir. 1992), cert. denied, 113 S. Ct. 2959 (1993),
that, "had Congress intended to grant national banks located in towns with a large
population the authority to sell insurance, it would never have limited the grant of au-
thority in section 92 to banks in locations with under 5,000 inhabitants." Variable An-
nuity Life Ins. Co., 998 F.2d at 1298.

108. Variable Annuity Life Ins. Co., 998 F.2d at 1299.
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terpretation of section 92 would serve to frustrate congressional
intent.109

The Fifth Circuit devoted more attention to rejecting the Comp-
troller's point, sustained by the court below, that section 92's limita-
tions did not apply because the annuities in question were not
"insurance" as contemplated by that section and were instead primar-
ily "financial investment vehicles" that banks could sell under their
incidental powers authority contained in section 24 (Seventh). The
Fifth Circuit noted that as a matter of practice,1 1 0 usage,"' and regu-
lation,'1 2 the selling of annuities had historically been seen as a part
of the insurance industry."13

Beyond these formalistic points, moreover, the Fifth Circuit con-
cluded that annuities and life insurance are close relatives, function-
ally speaking, because the formulation of each is based upon mortality
risks calculated by actuaries."14 The Fifth Circuit also found that an-
nuities were not excluded from the impliedly proscriptive coverage of
section 92 on the basis that had led the United States Court of Ap-
peals for the D.C. Circuit to conclude, in another case, that banks
could sell credit life insurance.'1 5 The D.C. Circuit determined that
credit life insurance was exempted from the provisions of section 92
because it was closely related to the lending business of banks and
served to insure that the lender would be repaid its loan notwith-
standing the death of the borrower. However, as the Fifth Circuit saw

109. Id. The Fifth Circuit also concluded that Saxon had not been sapped of its
authority by virtue of the fact that Chevron was decided after Saxon. Chevron did not
permit administrative agencies to ignore, reject or overrule prior judicial interpreta-
tions of a statute. Id. at 1300 (citing Lechmere, Inc. v. National Labor Relations Bd.,
112 S. Ct. 841, 847-48 (1992)); BPS Guard Services, Inc., 942 F. 2d 519, 523 (8th Cir.
1991)).

110. Securities and Exch. Comm'n v. Variable Annuity Life Ins. Co., 359 U.S. 65, 81
(1959) ("the granting of annuities has been considered part of the business of life insur-
ance"). The Comptroller acknowledged that annuities have been part of the insurance
industry product line. Variable Annuity Life Ins. Co., 998 F.2d at 1300.

111. See BLACK'S LAw DICTIONARY (6th ed. 1990), defining annuities as a kind of
insurance contract.

112. State regulation of annuities occurs under their insurance laws, see Securities
and Exch. Comm'n v. Variable Annuity Life Ins. Co., 359 U.S. 65, 69 (1959), and state
statutory citations set forth in Variable Annuity Life Ins. Co., 998 F.2d at 1300 n.2, and
the Internal Revenue Code recognizes annuities as a product issued by life insurance
companies. 26 U.S.C. § 816(a) (Supp. V 1993).

113. Variable Annuity Life Ins. Co., 998 F.2d at 1300-01.
114. Id. at 1301 ('Both life insurance and annuities transfer the economic risk of

death from the policyholder to the insurance company. Life insurance protects the in-
sured against the economic risk of the insured's dying prematurely, while an annuity
contract protects the insured against the possibility of outliving her resources.").

115. See Independent Bankers Ass'n v. Heimann, 613 F.2d 1164 (D.C. Cir. 1979);
supra note 61.
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it, there was no such connection between annuities and the core busi-
ness of banking.116

Finally, according to the Fifth Circuit, even if it could be argued
that section 92 would not necessarily prohibit a bank from engaging in
insurance activities if such activities were permitted under the inci-
dental powers clause of section 24 (Seventh) and, even if the power to
sell insurance was somehow seen to be "incidental" to the business of
banking as contemplated by that clause, still the clause itself required
that the activity be not merely "incidental," but also "necessary to
carry on the business of banking."117 In the Fifth Circuit's view, "by
no stretch of the imagination can that [incidental insurance] power be
deemed 'necessary.' "118

This Fifth Circuit panel and the Comptroller were at significant
odds about the nature of annuities as financial instruments, the reach
of bank power under section 24 (Seventh), and the relationship of that
section with section 92. This point was emphasized in a scathing dis-
sent to a denial of a petition for rehearing en banc signed by four of the
seven Fifth Circuit judges eligible to hear the petition.119 The dissent-
ers accused the panel that reversed the district court of "con-
traven[ing] Chevron . . .by 'substitut[ing] its own construction of a
statutory provision for a reasonable interpretation made by the ad-
ministrator of an agency.' "120

In particular, on the question of whether annuities are properly
classified as insurance, the dissenters noted that substantial author-
ity for the proposition that annuities are investment vehicles as con-
cluded by the Comptroller, rather than insurance, could be found in

116. Variable Annuity Life Ins. Co., 998 F.2d at 1302.
117. 12 U.S.C. § 24 (Seventh) (1988 & Supp. V 1993).
118. Variable Annuity Life Ins. Co., 998 F.2d at 1302.
119. See Variable Annuity Life Ins. Co. v. Clark, 13 F.3d 833, 834 (5th Cir. 1994)

(denial of petitions for rehearing and rehearing en banc) (Smith, J., dissenting from
denial of rehearing en banc). Rehearing en banc was denied, notwithstanding votes in
favor of such rehearing by a majority of the seven judges entitled to vote on the petition,
because of a large number of recusals and the operation of the Fifth Circuit Rule appli-
cable to such petitions, 5TH Cm. R. 35.6. This rule provides that active service judges
who are disqualified from participation in the decision of an en banc case are neverthe-
less counted as judges in regular active service, a majority of all of whom (13 in this
case) must vote in favor of the petition. In this case, six of the 13 recused themselves,
apparently because of conflicts arising as a result of participation in the case by several
large banks, their regulatory agencies and a large number of amicus curiae, whose pres-
ence led to numerous conflicts. Id. at 834-35 (Smith, J., dissenting from denial of re-
hearing en banc).

120. Variable Annuity Life Ins. Co., 13 F.3d at 835 (quoting Chevron U.S.A. Inc. v.
National Resources Defense Council, 467 U.S. 837, 844 (1984)).
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treatises 12 1 and in decisions of other courts,12 2 including the Fifth
Circuit 123 and the United States Supreme Court. 12 4 In light of these
formidable authorities conflicting with the panel's reading of the
meaning of the word "insurance" in section 92, the dissenters noted "at
least a reasonable argument that not all annuities are insurance," in
which case Chevron would seem to require deference to the Comptrol-
ler's interpretation of that word. 125

The stage thus set in 1995 by these sharply conflicting readings of
sections 24 (Seventh) and 92 in the courts below, early in 1995 the
United States Supreme Court reversed the Fifth Circuit and resolved
the matter decisively and unanimously in favor of the Comptroller's
position. 12 6 The decision is of course very important for its holding in
terms of bank authority to offer products traditionally a part of the
insurance industry's catalog, but it is even more important for the ex-
pansive approach it takes to the concept of the "business of banking"
under section 24 (Seventh).

As to the specific issue of whether section 92 prohibits bank sales
of annuities, Justice Ruth Bader Ginsberg's opinion for the Supreme
Court broke little new ground. The Court adopted large parts of the
reasoning of the Comptroller, the district court, and the Fifth Circuit's
en banc denial dissenters 127 in reaching the conclusion that a review-
ing court should defer to the Comptroller's reasonable finding that sec-

121. 1 APPLEMAN, INSURANCE LAW & PRACTICE § 84, at 295 (1981) (annuities are
"investments rather than... insurance").

122. New York State Ass'n of Life Underwriters v. New York State Banking Dep't,
190 A.D. 2d 338 (3d Dep't 1993); Daniel v. Life Ins. Co. of Va., 102 S.W.2d 256, 260-61
(Tex. Civ. App. 1937); Carroll v. Equitable Life Assurance Soc'y, 9 F. Supp. 223, 224
(W.D. Mo. 1934).

123. In re Young, 806 F. 2d 1303, 1306 (5th Cir. 1987) (annuities are "essentially a
form of investment").

124. In a number of cases, the Supreme Court has had to construe the insurance
policy exemption under the registration requirement of the Securities Act of 1933, in the
course of which it has held that annuities are securities that must be registered and not
insurance policies, which would be exempt. Securities & Exch. Comm'n v. Variable An-
nuity Life Ins. Co. of Am., 359 U.S. 65 (1959). See John Hancock Mut. Life Ins. Co. v.
Harris Trust & Say. Bank, 114 S. Ct. 517, 529 n.13 (1993) ("A variable annuity, we held
[in Securities & Exch. Comm'n v. Variable Annuity Life Ins. Co. of Am., 359 U.S. 65
(1959)], is not an 'insurance policy' within the meaning of the statutory exemption be-
cause the contract's entire investment risk remains with the policyholder.. .

125. Variable Annuity Life Ins. Co., 13 F.3d at 837-38.
126. Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 115 S.

Ct. 810 (1995).
127. The Court declined to reach the question of the validity of VALIC's position

that § 92, "by negative implication, precludes national banks located in places more pop-
ulous than 5,000 from selling insurance," because it accepted the Comptroller's position
that annuities could properly be viewed as "investments" rather than "insurance." Na-
tionsbank of North Carolina, N.A, 115 S. Ct. at 815. Justice Ginsberg simply described
VALIC's position on that point as "arguable." Id. at 812.
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tion 92 simply did not apply because the annuities were not
"insurance" within the meaning of that section.128

In reaching this conclusion, the Court rejected a series of points
asserted by VALIC for inclusion of annuities within section 92's con-
ception of "insurance." The Court stated that annuities are tradition-
ally a product sold by insurance companies is an argument that proves
too much, because other products offered by insurance companies do
not, merely by virtue of being offered by insurance companies, thereby
become insurance. For instance, insurance companies offer loans se-
cured by life insurance, 12 9 but the loans themselves are not thereby
rendered "insurance."130

The Court also stated that the fact that most states treat annui-
ties under their insurance regulatory regimes is not decisive because
the states' treatment of annuities is, in fact, contextual. In setting
forth the powers of insurance companies and the scope of authority of
state insurance regulatory agencies, state law typically does treat an-
nuities as insurance. State law, however, also treats annuities as
something different from insurance where such treatment is appropri-
ate, 13 1 particularly where another regulatory regime is implicated.13 2

Indeed, Justice Ginsberg noted more generally that one must be
cautious about assuming that the meaning of a word is the same in all
statutory and other legal usages, regardless of its context. A meaning
in one context may be inappropriate in another. 133 In this particular
context, the Comptroller concluded that annuities should be treated,

128. Nationsbank of North Carolina, N.A, 115 S. Ct. at 815-17.
129. 3 APPLEMAN & APPLEMAN, INSURANCE LAW AND PRACTICE § 1731 at 562 (1967).
130. Nationsbank of North Carolina, N.A, 115 S. Ct. at 815. Cf. Hazardous Subtle-

ties at notes 366-69 and accompanying text.
131. The Court cited in particular a New York case raising issues under state law

very similar to those before it in VALIC, In re New York State Ass'n of Underwriters,
Inc. v. New York State Banking Dept., 632 N.E.2d 876 (N.Y. 1994), in which the author-
ity of a New York state chartered bank to sell annuities was challenged. The New York
Court of Appeals rejected the argument of insurers there that annuities are a form of
insurance that banks of the state may not sell, notwithstanding the inclusion of annui-
ties in the state insurance statute's list of "kinds of insurance authorized." In re New
York State Ass'n of Underwriters, Inc., 632 N.E.2d at 881.

132. For instance, the New York estate tax exemption granted for insurance is not
available in the case of annuities. In re Estate of Rhodes, 94 N.Y.S.2d 406, 411 (Surr.
Ct. 1949). Other tax issues also require that a distinction be made between annuities
and insurance. See Commonwealth v. Metropolitan Life Ins. Co., 98 A. 1072, 1073 (Pa.
1916); State ex rel. Equitable Life Assurance Soc'y of United States v. Ham, 88 P.2d
484, 488 (Wyo. 1939).

133. See Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427, 433 (1932).
The tendency to assume that a word which appears in two or more legal rules,
and so in connection with more than one purpose, has and should have pre-
cisely the same scope in all of them, runs all through legal discussions. It has
all the tenacity of original sin and must constantly be guarded against.

Nationsbank of North Carolina, N.A, 115 S. Ct. at 816 (quoting Cook, "Substance" and
"Procedure" in the Conflict of Laws, 42 YALE L.J. 333, 337 (1933)).
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for purposes of bank regulation, in terms of their functional character-
istics (here as investment vehicles), rather than as state law chooses
to characterize them (as insurance, for at least some state law pur-
poses). Congress had not foreclosed such a conclusion.134

The Court also rejected the argument made by VALIC 135 that,
functionally speaking, annuities are properly classified as insurance
because issuers price their annuities contracts upon actuarial as-
sumptions and thus often place mortality risk on the purchaser or
beneficiary. This is not true, however, in all annuities contracts 136

and, in any event, the argument again proves too much. The concept
of mortality risk plays an important part in other circumstances
plainly not involving insurance. 137

Furthermore, the Court stated that Comptroller's characteriza-
tion of annuities as financial products with significantly different tax
and investment features than garden variety insurance which is first
and foremost a means of obtaining protection against risk of specified
loss (a feature not nearly so important in the case of annuities), was
an entirely reasonable characterization,13 8 even if there was some
merit in VALIC's functional characterization of annuities as being
akin to insurance. Judicial deference to the Comptroller's approach
was accordingly appropriate.

The Court having thus resolved this particular insurance issue in
favor of the Comptroller, one would expect that approach, which
stresses the investment nature of particular products, to be a template
for future incursions by banks into areas traditionally served by insur-
ance companies, 139 at least unless there is legislative action to stop
it. 14 0

134. Nationsbank of North Carolina, N.A., 115 S. Ct. at 816.
135. The Fifth Circuit also embraced this argument. See supra note 114 and accom-

panying text.
136. For instance, some annuities contracts provide for payments over a specified

term of years, rather than a life term, and deliver the balance of payments for that term
to the purchaser's estate if the purchaser dies prior to the end of the term. Mortality
risk is thus less important in the range of annuities products than in ordinary insur-
ance. Nationsbank of North Carolina, N.A., 115 S. Ct. at 816.

137. E.g., a life interest in land and certain debt instruments, which impose mortal-
ity risk. Id. See Mark R. Spalding, Note, Reverse Annuity Mortgages and the Due-on-
Sale Clause, 32 STAN. L. REV. 143, 145-51 (1979).

138. Nationsbank of North Carolina, N.A, 115 S. Ct. at 817.
139. Another example is the "retirement certificate of deposit," which is a bank de-

posit (with FDIC deposit insurance coverage) that also has some of the tax-deferred
elements of an annuity contract. OCC recently approved such an investment device, R.
Christian Bruce, 64 BNA BANmnrG REP. 1097 (1995), though both the FDIC deposit in-
surance and tax deferred status of the device are under a cloud. Id.

140. Several proposals to roll back the holding in VALIC as to annuities or to hold
the line on further bank incursions into insurance product lines at the VALIC holding
have been introduced in Congress this session. See infra part VI B.
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II. "THE BUSINESS OF BANKING": NEW MEANING

More important still was VALIC's treatment of the broader "busi-
ness of banking" question under section 24 (Seventh). The structure,
language, and even punctuation1 41 of that provision have created con-
siderable uncertainty over the years about its ultimate meaning. Sec-
tion 24 consists, among other things, of a list of general powers that a
national banking association has by virtue of being a federally
chartered corporation. Most of these powers are the routine kinds of
powers that ordinary corporations possess under state law.1 42

In addition to this list of general corporate powers, but again as is
the case with state-chartered corporations, 143 there is a separate pro-
vision in section 24 granting powers related to the banking business
that the national banking association intends to conduct. This is Par-
agraph Seventh, which begins with the broad grant of "all such inci-
dental powers as shall be necessary to carry on the business of
banking." This grant is comparable to state corporation code ana-

141. It has been argued that the use of semicolons to separate the general introduc-
tory clause and each of the clauses setting forth enumerated powers (see infra note 146
for text of statute) requires, under ordinary rules of construction, that each clause so
separated must be read independently, meaning that the general reference to "the busi-
ness of banking" is not limited by the subsequent grant of more specific enumerated
powers. Ralph F. Huck, What Is the Banking Business?, 21 Bus. LAw. 537 (1966).

142. Thus, upon the filing of its articles of association and organization certificate,
the association is a "body corporate" and, as a body corporate, has authority to exercise
a number of specific powers, which are listed in paragraphs First through Tenth of § 24,
12 U.S.C. § 24 (First)-(Tenth) (1988 & Supp. V 1993). These specific powers include

(i) adoption and use of a corporate seal (First);
(ii) perpetual existence, subject to dissolution or termination in certain

instances (Second);
(iii) entering into contracts (Third);
(iv) suing and being sued (Fourth)
(v) election of directors and officers (Fifth);
(vi) creation of bylaws (Sixth);

(vii) making charitable contributions (Eighth);
(viii) issuing and selling certain securities under 12 U.S.C. § 1721(g)

(1988) (Ninth); and
(ix) acquiring personal property for use in net lease transactions, subject

to certain limits (Tenth).
12 U.S.C. § 24 (First)-(Sixth), (Eighth)-(Tenth) (1988 & Supp. V 1993).

These powers are familiar to anyone who has studied state corporation codes em-
powering state-chartered corporations with authority to engage in particular acts. See,
e.g., DEL. GEN. CoRP. L. § 122 (1990).

143. See, e.g., DEL. GEN. CoRP. L. § 121(a). Section 121(a) provides in pertinent
part:

In addition to the powers enumerated in Section 122 of this title, every corpora-
tion.., shall possess and may exercise all the powers and privileges granted by
this chapter or by any other law or by its certificate of incorporation, together
with any powers incidental thereto, so far as such powers and privileges are
necessary or convenient to the conduct, promotion or attainment of the busi-
ness or purposes set forth in its certificate of incorporation.
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logs.144 This broad grant, however, is followed by a list of certain
kinds of bank powers and then elaborate limitations on the authority
of national banks to own, deal in, or underwrite securities. 145

The immediately trailing list of certain kinds of bank powers that
is primarily responsible for the interpretational uncertainty surround-
ing this provision. The particular powers listed are in themselves
quite unremarkable, including as they do some very important tradi-
tional powers of banks: negotiating and discounting notes and drafts,
taking in deposits, dealing in exchange and bullion, making loans, and
issuing and circulating currency. 146

The problem arises from the fact that this list immediately follows
the general grant of "all such incidental powers as shall be necessary
to carry on the business of banking" and is introduced with the word
"by." The provision's order and structure thus suggest the possibility
that the listed five categories of powers define the entire universe of
"the business of banking," at least for purposes of banking powers pos-
sessed by national banks. 147

This very issue was vigorously joined by the parties to the VALIC
litigation. In the Comptroller's view of things, banks' very traditional
role of acting as financial intermediaries has enabled them over the
years "to broker a wide variety of financial investment instru-
ments.' 48 The power to broker annuities, which are merely a partic-
ular kind of financial investment instrument, is accordingly an
"incidental power.., necessary to carry on the business of banking"
within the meaning of section 24 (Seventh).

144. Compare the Delaware statute in the preceding note.
145. 12 U.S.C. § 24 (Seventh) (1988 & Supp. V 1993).
146. The full text of the first sentence of 12 U.S.C. § 24 (Seventh) (1988 & Supp. V

1993) is as follows:
To exercise by its board of directors or duly authorized officers or agents, sub-
ject to law, all such incidental powers as shall be necessary to carry on the
business of banking; by discounting and negotiating promissory notes, drafts,
bills of exchange, and other evidences of debt; by receiving deposits; by buying
and selling exchange, coin, and bullion; by loaning money on personal security;
and by obtaining, issuing, and circulating notes according to the provisions of
title 62 of Revised Statutes.

Id.
147. This impression of a statutorily restricted grant of banking powers is reinforced

by the use of the potentially limiting word "necessary" in describing the kinds of "inci-
dental powers" that section 24 makes available to banks to enable them "to carry on the
business of banking," see supra note 146, a point made forcefully by the Fifth Circuit
panel's decision in VALIC, see notes 117-18 and accompanying text.

148. Letter from J. Michael Shepherd, Senior Deputy Comptroller, to Robert M.
Kurucza, Mar. 21, 1990, App. to Pet. for Cert., No. 93-1612 (hereinafter referred to as
"Comptroller's Letter"), at 38a, quoted at 115 S. Ct. at 814. See Office of the Comptroller
of the Currency, Interpretive Letter No. 494 (Dec. 20, 1989); infra note 232 and accom-
panying text.
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Inasmuch as the asserted general and wide-ranging power of
"brokering financial investment instruments" is not listed among the
five categories of banking powers set forth in the first sentence of sec-
tion 24 (Seventh), the Comptroller was obliged to find power to engage
in such brokerage within the concept of "the business of banking" it-
self. The Comptroller viewed those words, "the business of banking,"
as an independent grant of authority. The specific powers set forth in
the five categories following those words were thus, in the Comptrol-
ler's view, merely examples of powers embraced within the general
grant of "incidental powers ... necessary to carry on the business of
banking," rather than an exhaustive listing of all such powers. 14 9

By contrast, VALIC asserted that national banks were con-
strained to carry on business with only those powers that could be
found within the five categories plus any additional powers that could
be said to be incidental to matters specifically referred to in the five
categories themselves. Put differently, VALIC asserted that the listed
powers were exclusive and that no additional or "independent" types
of authority inhered in the words "the business of banking" preceding
the list.150

Thus, there was no avoiding resolution of a fundamental dispute
concerning the meaning of an important - the most important - ele-
ment of the statutory grant of power to conduct business given to na-
tional banks. As is its custom in cases in which litigants challenge a
regulator's interpretation of a regulatory statute, the United States
Supreme Court observed that the regulator in this case, the Comptrol-
ler, has "primary responsibility" for implementing the legislative regu-
latory mandate in his area; Congress' scheme confining national
banks to conduct constituting "the business of banking."1 5 1 Accord-
ingly, the Supreme Court stated that "courts should give great weight
to any reasonable construction of a regulatory statute adopted by the
agency charged with the enforcement of that statute."' 52

Even under the deferential principles of Chevron, however, where
the intent of Congress as to the specific issue in question is clear, then
that intent must be implemented.' 53 According to VALIC, the Comp-
troller's interpretation was clearly contrary to Congress' intent be-
cause brokering financial investment instruments was not a listed
power within section 24 (Seventh). But Justice Ginsberg for the Court
disagreed. If the statute in question is silent or at least ambiguous on

149. Nationsbank of North Carolina, N.A, 115 S. Ct. at 814.
150. Id.
151. Id. at 813.
152. Id. (citing Clarke v. Securities Indus. Ass'n, 479 U.S. 388, 403-04 (1987) (quot-

ing Investment Co. Inst. v. Camp, 401 U.S. 617, 626-27 (1971)).
153. Chevron U.S.A Inc., 467 U.S. at 842-43.
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the specific issue under litigation, then a court must sustain the
agency's construction of the statute if it determines that it is
"permissible.1 54

In this case, the wording itself of section 24 (Seventh) belied
VALIC's assertion that its limited reading of the types of powers
granted to banks was consistent with Congress' clear intent. The
lengthy and elaborate passages beginning with the second sentence of
that provision limit the authority of banks to engage in the business of
"dealing in securities," and yet specific authority to deal in securities
cannot be found among the powers listed in the five categories in the
first sentence. The very effort to limit banks' authority to deal in such
instruments must necessarily presuppose that banks have authority
to engage in such activities to begin with. 155 And, indeed, banks have
engaged in securities transactions from an early date, presumably on
the basis of some authority not explicitly listed in the statute.156

154. Id. at 843. Indeed, said Justice Ginsberg, "[i]f the administrator's reading fills
a gap or defines a term in a way that is reasonable in light of the legislature's revealed
design, we give the administrator's judgment 'controlling weight."' Nationsbank of
North Carolina, N.A., 115 S. Ct. at 813-14 (quoting Chevron, 467 U.S. at 844).

155. Nationsbank of North Carolina, N.A, 115 S. Ct. at 814. "Congress' insertion of
the limitation [on dealing in securities found in the second sentence] decades after the
Act's initial adoption makes sense only if banks already had authority to deal in securi-
ties, authority presumably encompassed within the 'business of banking' language
which dates from 1863." Id.

156. See Clarke v. Securities Indus. Ass'n, 479 U.S. 388, 407-08 (1987); 2 F. RED-
LICH, THE MOLDING OF AMEIuCAN BANKING: MEN AND IDEAS 389-93 (1951); V. CARosso,
INVESTmFNT BANKING IN AMERICA: A HISTORY 97-98 (1970); W.N. PEACH, THE SECuRI-
TIES AFFILIATEs OF NATIONAL BANKS 11-20 (1941).

An early case invloving national bank ownership and dealing in municipal securties
suggests that authority to own and deal resides in the fundamental power of banks to
negotiate evidences of debt. Newport Nat'l. Bank v. Newport Bd. of Educ., 70 S.W. 186
(Ky. 1902). See First Nat'l. Bank of Bennington v. Bennington, 9 F.Cas. 97 (C.C.D. Vt.
1879) (bank sued to enforce interest coupons issued by town). These decisions predate
legislation specifically dealing with the power of national banks to own, deal and under-
write government securities now set forth in section 24 (Seventh) and support the idea
that banks' securities powers reside within the very concept of the business of banking
or are at least incidental thereto.

Early reports by the Comptroller's office also acknowledge active bank involvement
in securities activities. OCC Ann. Rep. 8-9 (1909); OCC Ann. Rep. 12 (1924) (stating
that proposed amendment to Section 24 of Federal Reserve Act concerning power of
national banks to buy and sell securities would not effect any significant change in ex-
isting situation because "a greater number of national banks now buy and sell invest-
ment securities and the office of the comptroller has raised no objection because this has
become a recognized service which a bank must render"); OCC Ann. Rep. 78 (1926).

It was certainly clear to Congresses in session during the Twenties and Thirties
that banks had historically engaged in securities activities, even as these earlier Con-
gresses set about the effort to regulate the extent or nature of such activities. A bill
proposed in 1924 that would have placed limits on securities activities of banks was
accompanied by a committee report that noted that:

[niational banks at the present time are engaged to a greater or lesser extent in
buying and selling investment securities. There is no express power given in
the national banking laws authorizing the conduct of this character of busi-
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ness. Nevertheless this is a form of service demanded by banks and it has come
to be recognized as a legitimate banking service.

S. Rep. No. 666, 68th Cong., 1st. Sess. 6 (1924).
The McFadden Act of 1927, while applying limitations on bank securities powers,

does so in a manner confirming the pre-existing securities powers of national banks,
powers that must be incidental to or a part of the business of banking. It provided, in
part:

[T]he business of buying and selling investment securities shall hereafter be
limited to buying and selling without recourse marketable obligations evidenc-
ing indebtedness....

McFadden Act of 1927, ch. 191, § 2, 44 Stat. at 1226 (emphasis added). Further confir-
mation of this point can be found in this act's legislative history. The relevant House
Report noted the following:

It is a matter of common knowledge that national banks have been engaged in
the investment-securities business for a number of years. In this they have
proceeded under their incidental corporate powers to conduct the banking busi-
ness. Section 2(b) recognizes this situation but declares a public policy with
reference thereto and there regulates these activities.

H.R. Rep. No. 83, 69th Cong., 1st Sess. 2 (1926) (emphasis added). See id. at 3 (proviso
added to section 24 (Seventh) "affirms the existence of a type of business [investments
securities business] which national banks are now conducting under their incidental
charter powers"); id. at 3-4. The new language

recognizes the right of national banks to continue to engage in the business of
buying and selling investment securities.... In this connection it may be noted
that this is a business regularly carried on by State banks and trust companies
and has been engaged in by national banks for a number of years. The national
banks hold today in the neighborhood of $6,000,000,000 of investment securi-
ties. The effect of this provision, therefore, is primarily regulative.

Id. at 3-4 (emphasis added); Cong. Rec. 2828 (daily ed. Jan. 27, 1926).
Representative McFadden accepted that banks already possesed securities powers.

In testimony explaining the purposes of the act bearing his name, he said:
Modern banking requires the conduct of an investment securities businesss
and the purpose of section 2(b) of this bill is to restrict it to proper and reason-
able limits both as to the aggregate amount of any issue which may be held and
as to the character of securities that may be dealt in. The section is, therefore,
definitive and restricting. The exisiting law neither defines nor restricts.

Hearings Before a Subcomm. of the Senate Comm. on Banking and Currency on S. 1782
and H.R. 2, 69th Cong., 1st Sess. 22 (1926) (emphasis added). Indeed, Representative
McFadden even responded to the suggestion that national banks were not empowered
to engage in investment securities activities:

As to investment securities provisions in section 2(b) it has been said that we
are permitting national banks to engage in a new business without a proper
safeguard. I shall not consume any time in impeaching the sincerity of this
criticism for I am sure your committee well knows that the national banks have
for many years been engaged in the business of buying and selling investment
securities without any restrictions whatsoever except such credit criticisms as
may be made by the comptroller and such limitations as the board of directors
themselves may see fit to make.... The authority under which this business is
carried on may be found in section 5136 of the Revised Statutes of the United
States [now Section 24 (Seventh)] which empowers national banks among
other things to negotiate "other evidences of debt."

Id.
Congress further reinforced the restrictions that the McFadden Act placed upon the

securities activities of national banks when it enacted Glass-Steagall, but even in con-
nection with that latter act, the legislative history shows congressional awareness that
it was limiting a pre-existing bank power. See H. R. Rep. No. 150, 73rd Cong., 1st Sess.
3 (1933) (under new provisions, banks could continue to "purchase and sell investment
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That being the case, the listed powers in the first sentence cannot
be seen as the entirety of what is encompassed within the concept of
"the business of banking." The Comptroller is accordingly free to give
reasonable interpretation to what else, aside from the specifically
listed powers, the business of banking consists of. Indeed, tucked
away in a short footnote was the key holding of VALIC: "We expressly
hold that the 'business of banking' is not limited to the enumerated
powers in § 24 Seventh and that the Comptroller therefore has discre-
tion to authorize activities beyond those specifically enumerated." 157

Unless the current Congress does succeed in cobbling together a
compromise on bank law reform, much rides on the meaning of those
words for the future of banking in this country. The impact of these
words is not by their terms, nor can it sensibly be by their context,
limited to potential new bank activities in the insurance area only.
Thus, our banks and their regulators, the Comptroller in particular,
have been presented with an opportunity of enormous promise for a
thorough re-examination of just what "the business of banking" is or
may hereafter become.

III. "THE BUSINESS OF BANKING": RATIONALE FOR A
BROAD READING

VALIC was plainly an enormous victory for the Comptroller. The
brief holding in footnote two is a major judicial acknowledgement of
the broad or at least potentially broad reach of section 24's grant of
powers to banks, but the very brevity of the holding leaves the ulti-
mate content of the grant to further developments.

One thing seems clear - the ball is plainly in the Comptroller's
court. After the important substantive conclusion that the business of
banking is not limited to section 24 (Seventh)'s enumerated powers,
the most important part of the holding is that the Comptroller has
discretion to determine in what activities beyond those listed national
banks may engage. This is a discretion that must "be kept within rea-
sonable bounds. Ventures distant from dealing in financial invest-
ment instruments... may exceed those bounds."158

Beyond the thought quoted above, the United States Supreme
Court gave little guidance concerning how that discretion may be ex-
ercised 159 and, under the circumstances, surprisingly little explana-

securities for customers to the same extent as heretofore" but their ability to purchase
and sell for their own accounts would "hereafter" be limited).

157. Nationsbank of North Carolina, N.A, 115 S. Ct. at 814 n.2.
158. Id.
159. The one example given by Justice Ginsberg of something that "may exceed

those bounds" was operation of a travel agency. Id. This was surely an uncited refer-
ence to the First Circuit's decision in Arnold Tours, Inc. v. Camp, 472 F. 2d 427 (1st Cir.
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tion even of the basis for its broad holding, which might have been
instructive in discerning further permissible activities. Still, the hold-
ing is surely a correct one, and ample additional rationale may be
found in other authorities. In combination, the VALIC opinion and
these other authorities shed some useful light on the direction in
which the Comptroller's exercise of this discretion might take our na-
tional banks. There is certainly room for the Comptroller to take a
broad view of what other activities and services national banks may
engage in and offer. Indeed, the very narrow reading of the powers of
national banks under section 24 (Seventh) given by the United States
Courts of Appeals for the Fifth and Second Circuits in the Saxon,160

VALIC, 161 and American Land Title 162 cases seems cramped in light
of the history and antecedents of that section.

The initial incarnation of what is now the first sentence of section
24 (Seventh) first appeared in the Civil War era legislation that cre-
ated the national banking system. 163 That original version contained
all of the significant content and nearly identical language to the ver-
sion presently in force, but had the grant of "incidental powers" after
the listing of the five categories of specific powers. 164 That original
sequencing of specific and incidental powers suggested at the very
least that the "incidental powers" were in addition to those listed of
the five categories of core powers.

1972), which held that operating a travel agency business was not within the incidental
powers of national banks. The Arnold Tours case also held, however, that:

a national bank's activity is authorized as an incidental power, "necessary to
carry on the business of banking," within the meaning of 12 U.S.C. § 24, Sev-
enth, if it is convenient or useful in connection with the performance of one of
the bank's established activities pursuant to its express powers under the Na-
tional Bank Act. If this connection between an incidental activity and an ex-
press power does not exist, the activity is not authorized as an incidental power.

Arnold Tours, Inc., 472 F.2d at 432 (emphasis added). The Comptroller never acceded
to the validity of the view of the First Circuit that any incidental power must be con-
nected in some fashion to an express power, see, e.g., OCC Interpretive Letter 494 (De-
cember 20, 1989), 1989 WL 303704, at *7 (hereinafter "Interpretive Letter 494"), and
other references cited therein, and his position finally carried the day in VALIC.

160. Saxon v. Georgia Ass'n of Indep. Ins. Agents, Inc., 399 F.2d 1010 (5th Cir.
1968).

161. Variable Annuity Life Ins. Co. v. Clarke, 998 F.2d 1295 (5th Cir. 1993), rev. sub
nom. Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 115 S. Ct.
810 (1995).

162. American Land Title Ass'n v. Clarke, 968 F.2d 150 (2d Cir. 1992), cert. denied,
113 S. Ct. 2959 (1993).

163. Act of Feb. 25, 1863, ch. 58, § 11, 12 Stat. 668 (1863).
164. Id. National banks were therein granted the power:

to carry on the business of banking by obtaining and issuing circulating notes
..; by discounting bills, notes, and other evidences of debt; by receiving depos-

its; by buying and selling gold and silver bullion, foreign coins, and bills of ex-
change; by loaning money on real and personal security .., and by exercising
such incidental powers as shall be necessary to carry on such business.
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When a year later in 1864 Congress amended the National Bank
Act, the reference to "incidental powers" was brought forward and sit-
uated, as in the current version, in front of the reference to "carry on
the business of banking.' 6 5 There was nothing in the history of the
1864 enactment to suggest that, in changing the order of the words,
Congress had in mind a substantive change in the meaning of the pro-
vision in mind. 166 Indeed, there is good reason to believe that Con-
gress surely did not at that time intend to narrow the powers of
national banks.16 7

Later amendments to the banking laws lend considerable support
to the notion that there is more to "the business of banking" than
merely the listed, enumerated powers. Justice Ginsberg's important
interpretive point - that the limitations on banks' authority to en-
gage in securities activities contained in section 24 (Seventh) demon-
strate that the enumerated powers did not exhaust the content of "the
business of banking" because the limitations were applicable to a
power not itself enumerated - is historical as well as textual. This
limitation first made its appearance in the McFadden Act of 1927,168
which provided that bank activities involving the purchase and sale of
securities "shall hereafter be limited" as therein provided.' 6 9 While
the word "hereafter" was later deleted and no longer appears in the
statute, the presence of that word in 1927 shows that Congress recog-
nized that it was limiting a power that banks had at the time - a
power not enumerated in section 24 (Seventh). Moreover, this partic-
ular amendment to section 24 (Seventh), implicitly acknowledging
broader bank powers than those set forth in the list, was not an iso-
lated incident. 170

165. Act of June 3, 1964, ch. 106, § 8, 13 Stat. 99, 101 (1864).
166. See Edward L. Symons, Jr., The "Business of Banking" in Historical Perspec-

tive, 51 GEo. WASH. L. Rzv. 676, 700 (1983).
167. The purpose of Congress' revisiting the subject of national bank legislation af-

ter only one year of its enactment was to encourage founders of new banks to obtain a
federal (rather than a state) charter and to encourage owners of banks organized under
state charters to convert to national charters. Under the circumstances, it is difficult to
believe that the Congress would have intended any diminution of powers for national
banks, which would have made them less attractive than state banks, like those
chartered in New York, with broader powers. Symons, 51 GEO. WASH. L. REv. at 700.

168. Act of Feb. 25, 1927, ch. 191, 44 Stat. 1226 (1927).
169. Id. § 2(b).
170. The McFadden Act also modified Section 24 (Seventh) by adding a limitation on

the authority of national banks to engage in the safe deposit business by investing in
companies offering such services. Id. Providing such services is certainly not explicitly
within the enumerated powers. Again, this limitation itself shows that Congress pre-
supposed that banks had powers beyond those in its list, a point confirmed in the Mc-
Fadden Act's legislative history. Addressing a change in the bill's treatment of the
securities and safe deposit limitations provisions, a committee report noted that:

instead of appearing in the bill as new grants of power (as they appeared [in a
prior version]) they now appear as a confirmation and regulation of an existing
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The wording of this Civil War era national bank legislation was
itself based upon a then twenty-five year old New York bank stat-
ute,' 71 which had been given a broad interpretation by that state's
highest court in a case decided some six years prior to Congress' enact-
ment of the legislation, 172 an interpretation that was surely known to
the Congress, 173 or at least key members of Congress. 17 4 The issue in
the New York case was whether state banks had authority under that
New York statute to engage in borrowing money - an activity that
was not specifically mentioned in the state statute. The New York
Court of Appeals concluded that the state's banks did have such au-
thority. In the course of reaching that conclusion, one member of the
court observed that the implied power:

is not given in words or terms. If it exists at all, it is as an
implied and not as an express power. The implied powers ex-
ist by virtue of the grant [of the general power to carry on the
business of banking], and are not enumerated and defined;
because no human sagacity can foresee what implied powers
may, in the progress of time, the discovery and perfection of
better methods of business, and the ever-varying attitude of
human relations, be required to give effect to the express
powers.1

7 5

banking service or business. It is a matter of common knowledge that national
banks have been engaged in the investment-securities business and the safe-
deposit business for a number of years. In this they have proceeded under their
incidental corporate powers to conduct the banking business. Section 2(b) rec-
ognizes this situation but declares a public policy with reference thereto and
thereby regulates these activities.

H. REP. No. 83, 69th Cong., 1st Sess. 2 (1926); see supra note 156.
Similarly it can be argued that changes to our banking statutes added by Sections

13, 14 and 20 of the Banking Act of 1933, 48 Stat. 184 (1933), presuppose that banks
had powers not enumerated in Section 24 (Seventh). None of these 1933 provisions
created or added to national banks' powers but each presupposes some existing but non-
enumerated power that the provision then regulates. See Williams & Jacobsen, 50 Bus.
LAw. at 788 n.16.

171. N.Y. Free Banking Law of 1838, ch. 260, § 18, 1838 N.Y. Laws 249 (1838). See
CONG. GLOBE, 37th Cong., 3d Sess. 1114 (1863) (remarks of Rep. Spaulding); B. HAM-
MOND, SOVEREIGNTY AND AN EMPTY PURSE: BANcs AND POLITICS IN THE CIVIL WAR 160
(1970); Trimble, The Implied Power of National Banks to Issue Letters of Credit and
Accept Bills, 58 YALE L.J. 713, 719 (1949).

172. See Curtis v. Leavitt, 15 N.Y. 9 (1857).
173. See Arnold Tours, Inc. v. Camp, 472 F. 2d 427, 431 (1st Cir. 1972).
174. The subcommittee of the House of Representatives that gave birth to the origi-

nal 1863 federal legislation consisted of three members, two of whom (including the
bill's chief writer) were bankers from New York. See B. HAMMOND, SOVEREIGNTY AND AN
EMPTY PURSE: BANKS AND POLITICS IN THE CIVIL WAR 159-60 (1970).

175. Curtis v. Leavitt, 15 N.Y. 9, 157 (1857) (Brown, J.). Another judge on that
court noted that the specifically listed express powers contained in the statute were not
intended to "restrict the appropriate business of banking." Id. at 58 (Comstock, J.).
Putting these and other passages from the opinions of the judges in Curtis together, the
Comptroller has suggested that the case can be summarized as follows:
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A very similar approach - finding authority under the general
grant for banks to engage in activities not specified in the listing of
express powers - can be found in a number of older United States
Supreme Court cases. Thus, while they are not included in any of the
five categories of powers enumerated section 24 (Seventh), neverthe-
less the Supreme Court has sustained national bank authority to offer
safe deposit services, 176 advertise bank services, 17 7 certify checks, 178

remit state taxes on the accounts of depositors, 1 79 and acquire securi-
ties as part of claim settlement. 180 Similar results can be found in the
decisions of lower federal courts involving such unenumerated activi-
ties as mortgage pass-through certificates,' 8 ' municipal bond insur-
ance,'S 2 debt cancellation contracts,' 8 3 and financing leases. 184

One central theme that can be discerned from a review of these
and other cases is that the "business of banking" is not a fixed and
unchanging collection of specific services, products, and activities.
The courts of New York have been particularly adept in capturing the
essence of this concept, which is perhaps not surprising because that
state is home to the nation's banking capital. At the climax of the
version of the bank annuities powers litigation that recently made its
way through the courts of that state, the New York Court of Appeals
upheld the authority of New York chartered banks to sell annuities
and vigorously re-confirmed its long-standing view of the breadth of

whatever society and custom mean by "banking" is granted under the terms of
the statute because it grants the business of banking, not merely the specified
powers.

OCC Interpretive Letter 494 (December 20, 1989), 1989 WL 303704, at *8.
See Trimble, 58 YALE L.J. 713, 718-19 (1949); Symons, 51 GEO. WASH. L. REV. 676,

694-98 (1983).
176. Colorado Nat'l Bank v. Bedford, 310 U.S. 41, 50 (1940) (safe deposit services a

"generally adopted method" of conducting banking business).
177. Franklin Nat'l Bank v. New York, 347 U.S. 373 (1954) (in the "modern competi-

tion for business" advertising is "one of the most usual and useful of weapons," id. at
377).

178. Merchants' Bank v. State Bank, 77 U.S. 604 (1871). The Court observed, as a
factor that is significant in its sustaining of the bank's power, that check certifying is a
service that "has grown out of the business needs of the country." Id. at 684.

179. Clement Nat'l Bank V. Vermont, 231 U.S. 120, 140 (1913) ("promote[si the con-
venience" of business).

180. First Nat'l Bank of Charlotte v. National Exch. Bank, 92 U.S. 122 (1876). This
was a "reasonable and appropriate" effort "to meet all the legitimate demands of the
authorized business." Id. at 127.

181. Securities Indus. Ass'n v. Clarke, 885 F.2d 1034, 1049 (2d Cir. 1989), cert. de-
nied, 493 U.S. 1070 (1990).

182. American Ins. Ass'n v. Clarke, 865 F.2d 278, 281-82 (D.C. Cir. 1988).
183. First Natl Bank of E. Ark. v. Taylor, 907 F.2d 775, 778 (8th Cir.), cert. denied,

498 U.S. 972 (1990).
184. M & M Leasing Corp. v. Seattle First Nat Bank, 563 F.2d 1377, 1382 (9th Cir.

1977), cert. denied, 436 U.S. 956 (1978) (national bank powers "must be construed so as
to permit the use of new ways of conducting the very old business of banking").
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powers granted by the New York statute - the original model for sec-
tion 24 (Seventh). The New York Court of Appeals noted that, in de-
ciding such bank powers questions, it had "long been mindful that the
business of banking is not static but rather must adjust to meet the
needs of the customers to whom banking organizations provide a use-
ful service."18 5

185. New York State Ass'n of Life Underwriters v. New York State Banking Dep't,
632 N.E.2d 876, 880 (N.Y. 1994). That same court had observed more than 60 years
earlier that "care should be exercised not to cripple [the state's banking institutions)
and break down their usefulness by a narrow and unreasonable construction of the stat-
utes which will result in unwisely limiting their usefulness in the transaction of busi-
ness under modem conditions." Dyer v. Broadway Central Bank, 169 N.E. 635, 636
(N.Y. 1930).

These views are in marked contrast to the Fifth Circuit's miserly view of the
breadth of the powers granted in the offspring of the New York statute, Section 24 (Sev-
enth), in the VALIC litigation, which was that even if, arguendo, the power to sell annu-
ities could be seen as somehow "incidental" to the business of banking, "by no stretch of
the imagination can that power be deemed 'necessary.'" Variable Annuity Life Ins. Co.
v. Clarke, 998 F.2d 1295, 1302 (5th Cir. 1993), rev. sub nom. Nationsbank of North
Carolina, N.A. v. Variable Annuity Life Ins. Co., 115 S. Ct. 810 (1995). This readingbf
the meaning of the word "necessary" in the phrase "all such incidental powers as shall
be necessary to carry on the business of banking," 12 U.S.C. § 24 (Seventh) (emphasis
added), would seemingly require the activity to be essentially indispensable or abso-
lutely necessary to carry on the business of banking, calling to mind similar cramped
suggested readings of the word "necessary" in other contexts, which were similarly
unsuccessful.

Thus, the Supreme Court has construed "necessary" to mean (i) "appropriate and
helpful," Welch v. Helvering, 290 U.S. 111, 113 (1933) (meaning of"necessary" in phrase
"ordinary and necessary expense" in conducting a business); or (ii) "no more than that
one thing is convenient, or useful" to another, M'Culloch v. Maryland, 17 U.S. (4
Wheat.) 316, 413-15 (1819). Cf. Armour & Co. v. Wantock, 323 U.S. 126, 129-30 (1944)
(construing "necessary" in Fair Labor Standards Act of 1938; word "necessary" is "al-
ways recognized as a word to be harmonized with its context"); Legal Tender Case, 110
U.S. 421, 440 (1884) ("necessary and proper" powers clause of Article I, Section 8,
Clause 18 of Constitution construed as "not limited to such measures as are absolutely
and indispensably necessary, without which the powers granted must fail of execution;
but they include all appropriate means which are conducive or adapted to the end to be
accomplished").

In any event, such non-specified activities, services and products previously found
permissible under the incidental powers grant of Section 24 (Seventh) as check certify-
ing, safe deposit box services, municipal bond insurance, debt cancellation contracts,
financial leasing and the like, see supra notes 176-84 and accompanying text, could
hardly be described as "indispensable" to the business of banking. Rather, they have
been sustained as incidental on a number of other less restrictive bases:

(a) similarity to an express power: First Nat'l Bank v. City of Hartford,
273 U.S. 548, 559-60 (1927) (sale of mortgages and similar debt instruments
permitted as incidental power because closely related to power to discount or
negotiate debt instruments or make loans); Colorado Nat'l Bank v. Bedford,
310 U.S. 41 (1940) (safe deposit business sustained as incidental power because
similar to express power to accept deposits); Merchants' Natl Bank v. State
Bank, 77 U.S. 604, 648 (1871) (certification of checks similar to discounting and
negotiating bills of exchange); Clement Nat'l Bank v. Vermont, 231 U.S. 120,
139-40 (1913) (paying state taxes for customers similar to express power to
receive deposits); M & M Leasing Corp. v. Seattle First Natl Bank, 563 F.2d
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Today, there is ample room for the Comptroller to approve new
kinds of bank services to meet the financial services needs of bank
customers. One interesting question after VALIC is, of course, what is
"the business of banking" today? In other words, what does or can or
should "the business of banking" look like? It is not the point of this
Article, however, to attempt to draw the definitive map. The cloud
over the geography of the statutory phrase that was created by such
narrow thinking as that found in Saxon,18 6 the United States Court of
Appeals for the Fifth Circuit's opinion in VALIC,18 7. and American
Land Title18 8 is just now beginning to disperse. Numerous persons
and bodies are no doubt hard at work, some already bearing fruit,1 8 9

in drawing that new map with greater precision.
In other words, with the concept of "the business of banking" now

interpretively unshackled, it appears that we are in fact really just at
the beginning of a new journey to explore the limits of what American
banks may do under existing statutes. It is surely too early to try to
pin those limits down. Moreover, given that the "business of banking"
is necessarily a dynamic one, its definition in terms of specifics is un-
avoidably a moving target.

Rather, the point of this Article is to suggest that not all vehicles
for arriving at a thoughtfully updated schedule of appropriate bank
products are of equal merit. In particular, it appears that a congres-
sional effort today to deal with the limits of "the business of banking,"
particularly if it involves a formal and impermeable re-definition of
product line boundaries among providers of financial services under

1377, 1382 (9th Cir. 1977), cert. denied, 436 U.S. 956 (1978) (leasing of personal
property similar to loan secured by personal property);

(b) 'useful" or "convenient and useful" to bank in conducting its other busi-
ness: Securities Indus. Ass'n v. Clarke, 885 F.2d 1034, 1049 (2d Cir. 1989)
(sale of mortgage passthrough certificates in connection with sale of mortgage
loans permitted because "convenient and useful"); First Nat'l Bank v. Taylor,
907 F. 2d 775, 778 (8th Cir. 1990), cert. denied, 448 U.S. 972 (1990) (incidental
powers "not limited to activities that are deemed essential to the exercise of
express powers;" offering debt cancellation contracts permissible incidental
power because useful to bank in giving customers means of retiring bank loan
upon death).
See Arnold Tours, Inc. v. Camp, 472 F.2d 427, 430-34 (1st Cir. 1972) (while opera-

tion of full-service travel agency found not to be within incidental powers, court ob-
serves that 'sine qua non standard would be an inappropriate measure for a national
bank's incidental powers under 12 U.S.C. 24, Seventh;" the word 'necessary" does not
'connote that which is indispensable.").

186. Saxon v. Georgia Ass'n of Indep. Ins. Agents, Inc., 399 F.2d 1010 (5th Cir.
1968).

187. Variable Annuity Life Ins. Co. v. Clarke, 998 F.2d 1295 (5th Cir. 1993), rev. sub
nor. Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 115 S. Ct.
810 (1995).

188. American Land Title Ass'n v. Clarke, 968 F.2d 150 (2d Cir. 1992), cert. denied,
113 S. Ct. 2959 (1993).

189. See Williams & Jacobsen, 50 Bus. LAw. at 783.
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the guise of financial institution "reform," is fraught with danger and
is under the circumstances premature. That effort should be deferred
until the Comptroller has had an opportunity to digest VALIC and set
about the routine (if now invigorated) business of giving content to the
meaning of "the business of banking."

Nevertheless, while this Article does not intend to provide the de-
finitive map of "the business of banking," it is possible and would prob-
ably be useful at this point to say at least a few things about the gross
shape of that map, before taking up the best process for giving the
map sensible detail.

IV. "THE BUSINESS OF BANKING": GENERAL CONTOURS

Certain activities have long been associated with "the business of
banking" and, indeed, the enumerated items in section 24 (Seventh)
are a good core list: discounting and negotiating notes and drafts, tak-
ing deposits, buying and selling exchange, making loans, and circulat-
ing notes. Banks' roles as financial intermediaries are certainly
furthered by these activities. 190 However, VALIC tells us that "the
business of banking" is not limited to these enumerated powers. 191 So
what else is or may be encompassed by section 24 (Seventh)?

While section 24 (Seventh) is not a model of drafting clarity, its
critical first sentence seems to contain three textually distinguishable
elements: (i) "the business of banking," (ii) the enumerated powers,
and (iii) powers "incidental" to carrying on the business of banking.
How do these three relate?192 At one extreme, one might argue that
all bank powers are incidental and that the enumerated powers are a
complete list. 193 That approach, never having had much of a follow-
ing, is now foreclosed by VALIC. At the other extreme, one can assert
that "the business of banking" and powers "incidental" thereto are
quite distinct concepts. In other words, certain activities that are not
within the scope of "the business of banking" may nevertheless be per-
missible if incidental thereto. Moreover, the five enumerated powers
are merely a non-exhaustive listing of certain powers within "the busi-

190. In Professor Symons' view, the "historic" concept of the business of banking has
involved "three basic activities: deposit taking, credit granting, and credit exchange."
Symons, 19 BROOK. J. INT'L L. at 3.

191. Nationsbank of North Carolina, N.A, 115 S. Ct. at 814 n.2.
192. For a truly exhaustive explication of the various ways in which these three

elements may be distinguished, dissected and recombined, see Williams & Jacobsen, 50
Bus. LAW. at 783.

193. Cf. Birdsell Mfg. Co. v. Anderson, 20 F. Supp. 571 (W.D. Ky. 1937), aff'd, 104
F.2d 340 (6th Cir. 1939).
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ness of banking.' 94 That approach certainly has a conceptual ele-
gance, and VALIC has not foreclosed it.

At this point such a textual approach may not be the most fruitful
in advancing the discussion. In sustaining the Comptroller's position
in VALIC, the United States Supreme Court described the Comptrol-
ler's characterization of the statutory basis for his approval of the an-
nuities proposal in two fashions: (i) as arising under the incidental
powers grant;195 and (ii) "as part of, or incidental to, the business of
banking.' 96 The Supreme Court ultimately held simply that the enu-
merated powers did not exhaust the concept of "the business of bank-
ing" and that "the Comptroller therefore has discretion to authorize
activities beyond those specifically enumerated." 197 This would seem
to suggest that brokering annuities was permissibly within the core
concept of "the business of banking," rather than being merely an inci-
dent thereto. Whether any activities hereafter authorized by the
Comptroller arise under "the business of banking" or under the inci-
dental powers concept may not matter much, at least until the pri-
mary concept of "the business of banking" is further fleshed out, better
understood, and itself exhausted.

In fleshing out that concept, the Comptroller will no doubt take a
cue from the judicial blessing of several potentially expansive analyti-
cal devices. Perhaps the leading such device is the concept of func-
tional equivalency. This concept played a major part in the Court's
decision in VALIC. The Comptroller noted that among the non-enu-
merated powers of national banks under "the business of banking"
was the power to act as broker in the purchase and sale of a general
category of products referred to as "financial investment instruments,"
including mortgages, debt instruments, mutual funds, and securities
in general. 198 Annuities, noted the Comptroller, "'are primarily in-
vestment products.'"199 Thus, as the Court observed, when a bank

194. See Williams & Jacobsen, 50 Bus. LAW. at 784, 787, 797 n.48.
195. Nationsbank of North Carolina, N.A, 115 S. Ct. at 814 & 817. In the New York

state bank annuities litigation, the Court of Appeals concluded that it was appropriate
to defer to that state's Banking Department's "determination that the sale of fixed-rate
and variable-rate annuities by State-chartered commercial banks, either directly or
through a subsidiary, is an 'incidental power' of the 'business of banking' within the
meaning of the Banking Law." New York State Ass'n of Life Underwriters v. New York
State Banking Dep't, 83 N.Y.2d 353, 360 (1994).

196. Nationsbank of North Carolina, N.A., 115 S. Ct. at 814 (emphasis added). This
approach was described as a conclusion that the Comptroller reached "reasonably." Id.

197. Nationsbank of North Carolina, N.A, 115 S. Ct. at 814 n.2.
198. Id. at 814-15. See, e.g., Securities Indus. Ass'n v. Bd. of Governors of Fed. Re-

serve Sys., 468 U.S. 207, 215 (1984); First Nat'l Bank of Hartford v. Hartford, 273 U.S.
548, 559-60 (1927).

199. Nationsbank of North Carolina, N.A, 115 S. Ct. at 814-15 (quoting D. SHAimo
& T. STREIFF, ANNUrris 7 (1992)).
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brokers annuities, that action is equivalent to bank services long rec-
ognized as within their powers:

By making an initial payment in exchange for a future in-
come stream, the customer is deferring consumption, setting
aside money for retirement, future expenses, or a rainy day.
For her, an annuity is like putting money in a bank account, a
debt instrument, or a mutual fund. Offering bank accounts
and acting as agent in the sale of debt instruments and mu-
tual funds are familiar parts of the business of banking....

In sum, modern annuities, though more sophisticated
than the standard savings bank deposits of old, serve essen-
tially the same need. By providing customers with the oppor-
tunity to invest in one or more annuity options, banks are
essentially offering financial investment products of the kind
congressional authorization permits them to broker. Hence,
the Comptroller reasonably typed the permission Nations-
Bank sought as an 'incidental powe[r]... necessary to carry
on the business of banking.'200

The concept of functional equivalency to an established bank
power as a basis for sustaining the authority of banks to offer a new
and unenumerated service has an ancient lineage in the United States
Supreme Court.201 Thus, in concluding that national banks had
power to certify checks in 1871, the Court compared the check certify-
ing process to banks' actions with unquestionable authority in circu-
lating commercial paper. 20 2 This approach is also well-represented in
the lower courts.203

Another expansive basis for further bank activities is judicial rec-
ognition that "the business of banking' is an inherently evolving one.
For instance, if an important part of banking is the institution's offer-
ing of its credit in substitution for that of its customer (which is an-

200. Id. at 815 (footnote omitted). In approving the Comptroller's treatment of an-
nuities as investment vehicles rather than insurance for purposes of section 92, Justice
Ginsburg also noted that the Comptroller "has concluded that the federal regime [of
bank power regulation] is best served by classifying annuities according to their func-
tional characteristics. Congress has not ruled out that course, see Chevron .... Id. at
816 (emphasis added).

201. See Williams & Jacobsen, 50 Bus. LAw. at 801-02.
202. Merchant's Bank v. State Bank, 77 U.S. 604, 647-48 (1871). See also Wyman v.

Wallace, 201 U.S. 230, 234 (1906) (banks' power to borrow money for their own needs
simply a matter of "exchang[ing] one creditor for others"); First Nat'l Bank v. Nat'l
Exch. Bank, 92 U.S. 122, 128-29 (1876) (banks' taking delivery of securities in satisfac-
tion of debts comparable to other permissible debtor-creditor relationships).

203. See, e.g., M & M Leasing Corp. v. Seattle First Natl Bank, 563 F.2d 1377, 1382-
83 (9th Cir. 1977), cert. denied, 436 U.S. 956 (1978) (court approved bank's leasing of
personal property on basis that it was functionally equivalent to loaning money on per-
sonal security); American Ins. Ass'n v. Clarke, 865 F.2d 278, 281-83 (D.C. Cir. 1988)
(banks' offering of municipal bond insurance the functional equivalent of issuance of
standby letters of credit, another long-recognized power of national banks).
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other way of characterizing an element of the concept of financial
intermediation), 20 4 then the manner in which that credit substitution
occurs may reasonably be expected to change over time as the needs
and practices of commerce change.205 Indeed, new services and activi-
ties that banks offer and adopt are functional equivalents or further
developments of previously accepted bank services and activities that
presumably make their appearance precisely because of the evolving
needs of bank customers.

There is certainly recognition in the courts and among observers
that banking is an evolving and not static business.206 The United
States Court of Appeals for the Ninth Circuit observed in M&M Leas-
ing Corp. 207 that "the powers of national banks must be construed so
as to permit the use of new ways of conducting the very old business of
banking."208 Speaking about another part of the federal bank regula-

204. See Symons, 19 BROOK. J. INT'L L. at 3 ("credit exchange" as one of three his-
toric banking activities); Block v. Pennsylvania Exch. Bank, 253 N.Y. 227, 230-31 (1929)
(citations omitted):

The central function of a commercial bank is to substitute its own credit, which
has general acceptance in the business community, for the individual's credit,
which has only limited acceptability."... A bank "manufactures credit by ac-
cepting the business paper of its customers as security in exchange for its own
bank credit in the form of a deposit account." . . . It stands ready to exchange
its own credits for those of its customers.... Whatever is an appropriate and
usual incident to this substitution or exchange of credits, instead of being for-
eign to the functions and activities of banking, is in truth of their very essence.
It is the end for which a bank exists.

Id.
205. See, e.g., American Ins. Ass'n v. Clarke, 865 F.2d 278 (D.C. Cir. 1988), where

the court, after quoting a part of the passage from Block v. Pennsylvania Exchange
Bank set forth in the preceding footnote, expanded on the same concept, noting that the
practice of extending credit "is today viewed as one of 'the principal banking products,'"
id. at 282, and continued with a listing of some new means by which banks today offer
this service:

Banks provide this "product" [extension of credit] in a variety of forms not spe-
cifically enumerated in the National Bank Act: they offer irrevocable lines of
credit, standby and mercantile letters of credit, and check guaranty and credit
card programs.

Id.
206. The Supreme Court's VALIC opinion did not specifically refer to banking as an

evolving business, but the practice sustained in it (sale of annuities) was certainly not
part of the business until recently. That the Comptroller, in the reasonable exercise of
his discretion, could conclude that this was a part of or incidental to the business of
banking, Nationsbank of North Carolina, N.A, 115 S. Ct. at 814, must surely reflect
evolution in the nature of that business. Moreover, the court did observe that "modern
annuities, though more sophisticated than the standard savings bank deposits of old,
answer essentially the same need," id. at 815, thus suggesting the Court's recognition of
the evolving nature of services within the business of banking.

207. M & M Leasing Corp. v. Seattle First Nat'l Bank, 563 F.2d 1377 (9th Cir. 1977),
cert. denied, 436 U.S. 956 (1978).

208. M & M Leasing Corp., 563 F.2d at 1382. This court also noted with approval
the observation of commentators that the National Bank Act "did not freeze the prac-
tices of national banks in their nineteenth century forms." Id. See R. J. Trimble, The
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tory regime, the Federal Reserve Act,209 the United States Supreme
Court noted generally that that statute should not be interpreted "to
freeze individual banks.., to the customs and practices preceding the
statute."210

In the seminal New York Court of Appeals case, Curtis v. Leav-
itt,2 l1 which sustained state bank authority to engage in an activity
not specified in the New York banking laws, concurring Judge Brown
observed that the state legislature did not attempt an enumeration of
all the implied powers of a bank. The legislature did not attempt to do
so, Judge Brown wrote:

because no human sagacity can foresee what implied powers
may, in the progress of time, the discovery and perfection of
better methods of business and the ever-varying attitude of
human relations, be required to give effect to the express
powers. They [the implied powers of banks under the stat-
ute] are, therefore, left to implication.21 2

In an equally important case in 1994,213 that same court recently reit-
erated its view that banking is not "static" and must change as re-
quired by "the needs of [its] customers," thus reflecting the
"everchanging demands of the banking business."214

Of course, not everything that a bank customer might "demand"
while visiting her bank branch is an appropriate part of "the business
of banking." We know that operating a general travel agency business

Implied Power of National Banks to Issue Letters of Credit and Accept Bills, 58 YALE
L.J. 713, 721 (1949).

209. Ch. 6, 38 Stat. 251 (1913) (codified as amended in scattered sections of 12
U.S.C. (1988)).

210. Franklin Nat'l Bank v. New York, 347 U.S. 373, 377 (1954). See Henry
Harfield, The National Bank Act and Foreign Trade Practices, 61 HIv. L. REV. 782, 790
(1948) (similar comment concerning National Bank Act).

211. 19 N.Y. 9 (1857). "Seminal" in the sense that it was an early interpretation of a
state statute that was the model for the National Bank Act. See supra notes 171-75 and
accompanying text.

212. Curtis v. Leavitt, 19 N.Y. 9, 157 (1857).
213. New York State Ass'n of Life Underwriters v. New York State Banking Dep't,

83 N.Y.2d 353 (1994).
214. New York State Ass'n of Life Underwriters, 83 N.Y.2d at 362-63. The Court of

Appeals also noted its practice, in dealing with a prior case involving whether banks of
the state have authority to engage in an activity not mentioned in the statute, of consid-
ering "the development and evolution of business." Id. at 362.

In another earlier case, the same court had cautioned against narrowly construing
the bank powers statutes in a manner that may "cripple" banks and 'unwisely [limit]
their usefulness in the transaction of business under modern conditions." Dyer v.
Broadway Central Bank, 252 N.Y. 430, 434 (1930). Even earlier, it had warned that
"the transactions of banking ... are not to be clogged, and their pace slackened, by
overburdensome restrictions." Block v. Pennsylvania Exch. Bank, 253 N.Y. 227, 233
(1929).
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is probably not,2 15 irrespective of the fact that a bank customer may
very well seek bank assistance in connection with the financial ele-
ments of her travel needs and would no doubt find convenient addi-
tional help in planning the trip such as ordering tickets and booking
hotels. A bank's activities must obviously involve some kind of inter-
mediation or other financial service. 2 16

Other obvious restraints on the expansion of activities under "the
business of banking" are set forth in statutes such as Glass-Steagall
and the Bank Holding Company Act, which specifically limit or pro-
hibit bank and bank affiliate involvement in particular activities even
though such activities are clearly of a financial nature.2 17 There is
nevertheless a good deal of territory that is ripe for exploration by
banks and their regulators involving financial intermediation or other
financial services that are not so expressly prohibited.2 1

In terms of how that territory might best be mapped - by admin-
istrative action or by additional legislation - one question is whether
the Comptroller's office is prepared to undertake the effort. As the
next section of this Article demonstrates, that office is already en-
gaged in the effort in an aggressive fashion.

V. "THE BUSINESS OF BANKING": EVOLUTION BY
ADMINISTRATIVE ACTION

The Office of the Comptroller of the Currency ("OCC") has in re-
cent years undertaken a series of rulemaking efforts that promise to
give further meaning to the concept of "the business of banking."
These rulemaking efforts reflect a particular view of how one can go
about determining what "the business of banking" consists of, a view
that finds more immediate expression in certain interpretive letters

215. Arnold Tours, Inc. v. Camp, 472 F.2d 427 (1st Cir. 1972). But see Macey, 19
BROOK. J. INT'L L. at 223-24.

216. In VALIC the Supreme Court underscored the financial element of permissible
bank activities. Nationsbank of North Carolina, N.A., 115 S. Ct. at 814 n.2. See Inter-
pretive Letter 494 at *12 (stressing the "financial nature of the activity" as a means of
"determining what the features of the business of banking are").

217. Similarly, section 92 casts at least a cloud over the authority of banks to engage
in certain insurance activities in communities with more than 5,000 inhabitants. See
Saxon v. Georgia Ass'n of Indep. Ins. Agents, 399 F.2d 1010 (1968); supra notes 92-98
and accompanying text. The VALIC decision left this point open, Nationsbank of North
Carolina, N.A., 115 S. Ct. at 815.

218. The idea that what is open to banks may be whatever is arguably within the
concept of the business of banking and not specifically restricted by other legislation is
not a new one. See Curtis v. Leavitt, 15 N.Y. 9, 58-60 (1857); J. Christian Bruce, Court
Win Predicted for Retirement CD; Bank Counsel Urges Aggressive OCC Action, BNA
BANKING L. REP., Apr. 3, 1995, at 695 (statement of former OCC Senior Deputy Comp-
troller for Corporate and Economic Programs, J. Michael Shepherd, quoted in following
footnote).
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released and certain other decisions rendered by OCC over the past
decade with respect to specific bank requests. This part of the Article
will examine those letters and decisions, as well as some related
rulemaking efforts.

Perhaps the clearest expression of OCC's view of what "the busi-
ness of banking" consists of can be found in Interpretive Letter 494.219

In light of the fact that the VALIC opinion cited this letter with appar-
ent approval,220 its contents deserve close examination for the clues
given therein concerning the likely direction the Comptroller will take
after VALIC.

The particular issue addressed in Interpretive Letter 494 was the
authority of national banks to engage in certain futures and options
transactions. 221 The reasoning and analysis in the letter are more
generally applicable, and OCC has invoked them in subsequent writ-
ings.2 2 2 While the OCC previously approved certain elements of the
bank's proposal, 223 at least part of the proposal required OCC for the
first time to determine "whether [such new elements in the proposal

219. Former OCC official J. Michael Shepherd, who signed Interpretive Letter 494
as Senior Deputy Comptroller for Corporate and Economic Programs, recently referred
to the letter as 'the fullest articulation of the idea that if an activity is financially re-
lated, and not specifically forbidden by other bank statutes, then it should at least be
eligible for consideration as a permissible banking activity under Section 24 (Seventh)"
and, indeed, called the letter the OCC's "'new powers manifesto.'" J. Christian Bruce,
Court Win Predicted for Retirement CD; Bank Counsel Urges Aggressive OCC Action,
BNA BANKYNG L. REP., Apr. 3, 1995, at 695.

220. Nationsbank of North Carolina, N.A., 115 S. Ct. at 814 (citations omitted) (em-
phasis added):

In authorizing NationsBank to broker annuities, the Comptroller invokes the
"power [of banks] to broker a wide variety of financial investment instru-
ments,".., which the Comptroller considers "part of [banks'] traditional role as
financial intermediaries," . . . and therefore an "incidental powe[r] ... neces-
sary to carry on the business of banking." 12 U.S.C. § 24 Seventh; see also
Interpretive Letter 494 (December 20, 1989) (discussing features of financial
investment instruments brokerage that bring this activity within the "business
of banking")....

Id. This line of reasoning by the Comptroller is precisely what the Court sustained in
VALIC.

221. More specifically, the issue was whether a national bank's operating subsidiary
(which was already serving as agent for its customers in the purchase and sale of finan-
cial futures and options, in connection with which it also provided related execution and
advisory services) could (i) purchase and sell financial futures and options for its own
account, (ii) provide clearing services in connection with financial futures and options
transactions and (iii) provide execution, clearing and advisory services to its customers
engaging in agricultural, petroleum and metals futures and options transactions. Inter-
pretive Letter 494 at *1. The financial futures and options transactions involved gov-
ernment securities, domestic and Eurodollar money market instruments, foreign
currencies, certificates of deposits from banks, gold and silver. The bank sought permis-
sion to engage in these activities under 12 C.F.R § 5.34(d)(1)(i) (1995).

222. See, e.g., OCC Interpretive Letter 499 (Feb. 12, 1990), 1990 WL 364892 (OCC),
at *3 (hereinafter "Interpretive Letter 499").

223. OCC Interpretive Letter 494 at *5 & note 1.
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are] within the authorized powers of national banks" under section 24
(Seventh).

224

OCC chose this occasion to outline its very broad view about the
reach of that provision. The power Congress granted to national
banks under section 24 (Seventh), according to this interpretive letter,
includes the five enumerated powers. Those five, however, are merely
examples of banking powers and do not comprise the entire list, be-
cause "many other activities are also inherent parts of the business of
banking."225 That power also includes "such other incidental powers
[as are] needed to perform the business of banking."226 The Comptrol-
ler thus is squarely of the view that banks' "incidental" powers may
include some that are not themselves directly within "the business of
banking."227 Most generally, OCC said, "The business of banking is
comprised of all those powers which are the recognized incidents or
features of that business."228

That final formulation is the broadest of all. It sees the statutory
business of banking power as not anchored in the language of the law
itself but rather in the business practices and customer expectations
of the banking institutions. Such a view is hospitable to further use of
the functional analysis and evolving character approaches to bank
power expansion discussed earlier. 229 OCC feels encouraged to adopt
this view by "the variety and flexibility of the tests" that the United
States Supreme Court has invoked in its cases exploring the scope of
the power granted under section 24 (Seventh). These cases have a
"shared assumption that there is a general concept of the business of
banking, the proper application of which the Court seeks to find in
each case."230

224. Id. at *6.
225. Id.
226. Id.
227. See supra note 194 and accompanying text.
228. Interpretive Letter 494 at *6.
229. See supra notes 198-214 and accompanying text.
230. Interpretive Letter 494 at *9. The tests OCC was referring to include:

(1) whether the activity is similar to the types of activities permitted by
the Act and not expressly prohibited under the Act, Wyman v. Wallace, 201
U.S. 230, 243 (1906)... or is not "so disconnected with the banking business as
to make it in violation of" Section 24 (Seventh), Miller v. Kind, 223 U.S. 505,
511 (1912) ... ;

(2) whether the activity is a "generally adopted method" of banks or one in
which banks have traditionally engaged, Colorado National Bank of Denver v.
Bedford, 310 U.S. 41, 48-50 (1940).. .;

(3) whether the activity in question "has grown out of the business needs
of the country," Merchants' National Bank of Boston v. The State National
Bank of Boston, 77 U.S. 604, 648 (1871)... or would "promote the convenience
of business" for itself or its customers, Clement National Bank v. Vermont, 231
U.S. 120, 140 (1913); and
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Finally, in arriving at that "proper application" of the "general
concept of the business of banking" in particular cases, OCC intends to
look to a number of sources to help in ascertaining the features of "the
business of banking," sources to which the courts, commentators, and
OCC have looked in the past. These are "the financial nature of the
activity, similarity to listed powers, usefulness in carrying out listed
powers, customary practices of banks, expectations of the community,
governmental purposes, and the convenience and needs of society's fi-
nancial functioning."23 1

Returning to the specific proposal under consideration in Inter-
pretive Letter 494, OCC concluded that the new elements in it were
within the business of banking power on the basis of three considera-
tions: (1) the "inherent financial nature" of the brokerage ele-
ments, 232 (2) the credit-granting function of the clearing elements,2 33

(4) whether the activity is usual and useful to the bank, or is expected of
the bank, in performing its functions in the current competitive climate, Frank-
lin National Bank of Franklin Square v. New York, 347 U.S. 373, 377 (1954)
.. ; First National Bank of Hartford v. City of Hartford, 273 U.S. 548, 559-60

(1920)....
Id. (citations omitted).

231. Interpretive Letter 494 at *11.
232. Id. at *12-13. More specifically:

Providing brokerage services for financial instruments is within the busi-
ness of banking as contemplated in section 24 (Seventh) because of the finan-
cial nature of the activity and the relationship of this activity to other
traditional banking functions. National banks possess various express or im-
plied powers to invest in, trade, deal in, underwrite, and otherwise act in vari-
ous capacities with a wide variety of financial, investment, and monetary
instruments and other financial commodities (such as exchange, coin, and bul-
lion). Banks are regular, active participants in the financial trading markets
and normally will have trading expertise. It is a natural part of the same trad-
ing process for banks to serve as broker for their customers in other transac-
tions where the bank could not or does not serve as principal but where the
trading activity is essentially similar.

The participation of banks as principal in the financial trading markets is
itself an aspect of the primary function of banks as financial intermediaries.
The role of a bank is to act as an intermediary, to "deal" in capital, facilitating
the flow of money and credit among different parts of the economy. See, e.g.,
Auten v. United States National Bank of New York, 174 U.S. 125, 142-43
(1899) (citing authorities); OCC No-Objection Letter 87-5 (July 20, 1987), re-
printed in Fed. Banking L. Rep. (CCH) 84,034. This role takes many forms:
providing payments transmission services, borrowing from savers and relend-
ing to users, participating in the capital markets as here, or using and adopting
whatever new methods the economy, markets, and technology develop over
time. As the recognized intermediaries between other, non-bank participants
in the financial markets and the payment systems, banks possess the expertise
to effect transactions between parties and to manage their own intermediation
position.

Id. at *12.
233. Id. at *14. In acting as clearing agent, the bank's operating subsidiary would

be "substituting" its credit for that of the customer, since the clearing agent is liable to
the exchange on which the transaction occurs for performance of the customer's obliga-
tions in connection with the financial instruments that are transferred. This credit sub-
stitution role is comparable to the role of banks in connection with bankers' acceptance
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and (3) the "historical recognition" of brokerage activities as part of
the business of banking.23 4

Seemingly the only nettlesome issue here was brokerage of agri-
cultural commodities futures and options. Unlike futures and options
on underlying items that are also financial instruments (e.g., currency
futures or securities options) over which underlying items themselves
banks have clearly recognized powers; in the case of futures and op-
tions on agricultural commodities, banks' authority to deal with the
underlying item is in doubt.23 5 Nevertheless, because of similarities
in the markets for these and for more garden-variety financial instru-
ment futures and options, similarities in the brokerage process and
the skills and risks associated with it, and the substantial inter-
changeability of financial product and agricultural commodities fu-
tures and options and other factors, OCC concluded that banks had
authority to act as brokers for agricultural futures and options. Those
futures and options are "essentially financial instruments" in any
event and for customers dealing in them it is more "convenient and
efficient" to be able to conduct these trades through the same broker
that facilitates trades in other kinds of financial instruments for
them.2 36 This very broad approach to giving meaning to the concept
of "the business of banking" in the context of a letter dealing with a
specific proposal for bank services is echoed in other OCC
pronouncements. 237

The Comptroller's intent to explore the reaches of that concept is
also evident in certain recent rulemaking proceedings, which may pro-
vide an avenue for further national bank expansion into new service
areas. Of particular interest to banks, their competitors, and mem-
bers of Congress is OCC's November 1994 proposal to amend Part 5 of
its regulations in the Code of Federal Regulations. 238 Part 5 sets forth
certain rules, policies, and procedures governing the "corporate activi-
ties" of national banks. Such rules include how national banks are

and letters of credit. "Like clearing, both of these bank credit functions facilitate cus-
tomer transactions in which the underlying parties are unwilling to accept the credit
risk of each other. The bank provides its own direct credit obligation to the
counterparty." Id.

234. Id. at *14-16.
235. Id. at *17. OCC had not had occasion to consider the powers of banks in con-

nection with the commodities or even with respect to acting as principal on agricultural
futures and options. But see id. n.6 (suggesting that, while the issue was not before
OCC, there was authority and rationale for banks acting as traders and market makers
for such futures and options, at least in some circumstances).

236. Id. at *16-17.
237. See, e.g., Interpretive Letter 499 at *2-4.
238. Rules, Policies and Procedures for Corporate Activities, 59 Fed. Reg. 61033

(1994) (to be codified at 12 C.F.R. pt. 5) (proposed Nov. 29, 1994) (hereinafter "Proposed
Part 5 Rules").
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formed and in what activities they may engage.23 9 The proposed
rulemaking arose under the innocent enough sounding guise of OCC's
Regulation Review Program, which is said to be designed "to update
and streamline OCC regulations and to reduce unnecessary regula-
tory costs and other burdens."2 40 Some of the changes announced in
the Proposed Part 5 Rules, however, are anything but routine
housekeeping.

Without question, the most important changes are in. the treat-
ment of the "operating subsidiary" concept. An "operating subsidiary"
is, at present, a corporation at least 80% of the voting stock of which is
owned by a national bank.2 4 1 Under the current version of the Part 5
regulations, national banks are empowered to conduct activities that
are "part of or incidental to the business of banking" through an oper-
ating subsidiary. 24 2 OCC states in the current regulations that it con-
siders a bank's decision to create or acquire an operating subsidiary or
to conduct an activity through it to be "primarily a business decision"
of the bank 24 3 and such subsidiaries are commonplace. 2 44 The use of
an "operating subsidiary" may thus be seen as an alternative to crea-
tion of a separate subsidiary of a bank's holding company parent to
engage in an activity. The "operating subsidiary" is, of course, under
more direct control by bank management than an affiliate owned by
the holding company.

Under the current regime, a bank must notify OCC that it pro-
poses to create or acquire an operating subsidiary or to give one new

239. 12 C.F.R. pt. 5 (1995). Part 5 currently deals with such subjects as organizing
a national bank (§ 5.20), converting from a state to a federal charter (§ 5.24), fiduciary
powers (§ 5.26), establishing or moving branches (§§ 5.30 & 5.40), acquisitions (§ 5.33),
operating subsidiaries (§ 5.34), certain investments (§ 5.36), capital (§§ 5.46 & 5.47),
changes in bank control or management (§§ 5.50 & 5.51) and dividends (§ 5.61 & 5.62),
as well as applications, comments, hearings and decisions in connection with the forego-
ing (§§ 5.2-5.14). The Proposed Part 5 Rules deal with the same topics but contain nu-
merous changes set forth in the November 29 proposal. The changes are summarized at
59 Fed. Reg. 61034-42. See Derivation Table, 59 Fed. Reg. 61042-47 (tabulating
changed elements in Proposed Part 5 Rules); text of Proposed Part 5 Rules, 59 Fed. Reg.
61047-67.

240. 59 Fed. Reg at 61034.
241. 12 C.F.R. § 5.34(c) (1995).
242. Id.
243. 12 C.F.R. § 5.34(d) (1995).
244. For example, operating subsidiaries have, with OCC approval, engaged in (i)

the brokering of annuities, see Nationsbank of North Carolina, N.A. v. Variable Annuity
Life Ins. Co., 115 S. Ct. 810, 812 (1995); (ii) dealing in financial futures and options for
the subsidiary's own account, clearing transactions involving financial futures and op-
tions for its customers, and execution, clearing and advisory services for its customers
in transactions involving agricultural, petroleum and metals futures and options, Inter-
pretive Letter 494; and (iii) brokering agricultural and metals futures for customers in
connection with bank loans to the customers, OCC Letter 356 (Jan. 7, 1986), reprinted
in CCH FED. BANING L. REP. T 85,526.
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activities to perform, but the bank may proceed with that action thirty
days after notification unless otherwise informed by OCC.245 During
this thirty-day period, OCC determines whether the proposal involves
activities that "exceed those legally permissible" for an operating sub-
sidiary and whether it is "consistent with prudent banking principles"
and OCC policy. 24 6 Concerning what is "legally permissible" for an
operating subsidiary, the current regulations give this guidance:

Unless otherwise provided by statute or regulation, all provi-
sions of Federal banking laws and regulations applicable to
the operations of the parent bank shall be equally applicable
to the operations of its operating subsidiaries. 247

The Proposed Part 5 Rules change the foregoing in several signifi-
cant respects. First, they reduce the bank ownership requirement
from "at least 80%" to "more than 50%" of the subsidiary's voting
stock. 248 The OCC's rationale for this change is that it adds "flexibil-
ity for the operating subsidiary structure."249 This reduction in the
bank ownership requirement would certainly seem to invite participa-
tion in operating subsidiary businesses by independent entities whose
expertise, operations, resources, or business plans could enable the op-
erating subsidiary to enter or create new markets or improve its prod-
ucts and services. Being able to take a substantial, if still a minority,
ownership position in an operating subsidiary would no doubt be more
attractive to at least some potential partners for banks. It might, for
instance, attract a media or telecommunications company into a kind
of joint venture with the bank to offer superior on-line banking and
other financial services or superior data processing services. 250

245. 12 C.F.R. § 5.34(d)(1)(i)&(ii) (1995). A bank need not give such notice where it
is creating or acquiring an operating subsidiary to engage in activities previously re-
ported to OCC in connection with a prior operating subsidiary whose creation or acqui-
sition was approved by OCC so long as the activities of the new operating subsidiary
continue to be legally permissible and are conducted in accordance with any limitations
imposed by OCC in its approval of a prior operating subsidiary. 12 C.F.R.
§ 5.34(d)(1)(iv) (1995).

246. 12 C.F.R.§ 5.34(d)(1)(iii) (1995).
247. 12 C.F.R. § 5.34(d)(2)(i) (1995) (emphasis added).
248. Proposed Part 5 Rules § 5.34(d)(2). In addition, no other party may "control"

the operating subsidiary. Id.
249. 59 Fed. Reg. at 61039. OCC reemphasized the requirement for bank control of

the subsidiary, notwithstanding participation in it by another entity. Id.
250. Prominent bankers have expressed an interest in being able to affiliate with

technologically advanced partners to keep abreast of those advances in technology that
may usefully be brought to bear on the provision of financial services. See Nicholas
Bray & Paul B. Carroll, Banks Go to the Source to Cut Phone Bills, WALL ST. J., Oct. 6,
1995, at A8; Bankers Support Leach Bill, With Caveats; Baker Looks at Insurance, Sys-
temic Risks, 64 BNA's BANKING REP. 730 (1995) (statement of Lewis W. Coleman, Vice
Chairman and Chief Financial Officer of BankAmerica Corp.: Bank of America seeks
"flexibility to affiliate with potential technology partners so that it can be competitive in
providing financial services in a new era of electronic commerce"); Letter from Michael
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This increased structural flexibility could thus enhance the poten-
tial for bank organization profitability and reach within banking's
traditional businesses.251 At the very least, it would surely be worth-

J. Halloran, Group Vice Persident and General Counsel, Bank of America, to OCC 7
(Jan. 27, 1995) (proposed change "should go farther to facilitate joint ventures with fi-
nancial and. nonfinancial partners to further development of new products, technology,
strategic alliances and other combinations which will result in significant public bene-
fits including enhanced financial services, improved access to capital and credit, greater
conveniance, etc.") (on file with author).

Indeed, technological change is one of the most important driving forces behind
changes in the mix of products and services that banks and other financial in-
termediaries offer. See Macey, 19 BROOK. J. INT'L L. at 206-07; Isaac & Fein, 37 CATH.
U. L. REV. at 292-93; 74 FED. RESERVE BULL. 91 (1988) (statement of Alan Greenspan,
Chairman of Board of Governors).

251. Banks often prefer to conduct activities in operating subsidies because they
may maintain more direct control over such entities than over indirect affiliates like
holding company subsidiaries and because of the cost of savings available under the
operating subsidiary form in comparison to the holding company form. Letter from
Michael J. Halloran, Group Vice President and General Counsel, Bank of America, to
OCC 6 (Jan. 27, 1995) ("such operating subsidiaries provide substantially more efficient
funding capabilities for a bank's activities than are possible with a non-subsidiary affili-
ate; and they permit bank management to maintain a closer control over its activities
than can be maintained when the activities are conducted by a non-subsidiary affili-
ate"); Letter from Michael E. Bleier, Genral Counsel, Mellon Bank, N.A., to OCC 2 (Jan.
26, 1995) ("Should the proposed amendments be adopted, many banks may begin to
conduct activity through operating subsidiaries rather than as subsidiaries of the re-
lated bank holding company. Such a change in operating structure often results in
lower funding costs for the operating subsidiary.") (both letters on file with author).

Further flexibility might be added if banks could conduct these activities in forms of
business organization other than corporations (e.g., limited liability companies or per-
haps even partnerships or joint ventures) and if a bank's "control" of its corporate oper-
ating subsidiary could be maintained by means other than majority stock ownership.
OCC accordingly requested comments from the public on such possibilities. 39 Fed.
Reg. at 61039.

This request generated a substantial volume of commentary. Many banks, banking
organizations, and bank counsel have written comment letters to OCC endorsing the
possibility of use of such alternative business forms for the conduct of operating subsidi-
ary business as the limited liability company, limited partnership, or joint venture and
the possibility of expansion of the concept of circumstances in which a bank holds less
than majority ownership in the entity's corporate stock. Letter from David Wells, Oper-
ations Officer, First National Bank of Omaha, to OCC 2 (Jan. 25, 1995) (limited liability
company); Letter from Michael J. Halloran, Group Vice President and General Counsel,
Bank of America, to OCC 7-8 (Jan. 27, 1995) (joint venture; limited liability company;
limited partnership); Letter from Roman J. Gerber, Executive Vice President, Bank One
Corporation, to OCC 7 (Jan. 27, 1995) (less than a majority ownership stock; limited
liability company); Letter from Leo F. Mullin, President and Chief Operating Officer,
The First National Bank of Chicago, to OCC 2 (Jan. 27, 1995) (limited liability com-
pany); Letter from John D. Wright, Vice President and Senior Counsel, Wells Fargo
Bank, to OCC 2 (Jan. 27, 1995) (limited partnership); Letter from Forrest S. FitzRoy,
Senior Vice President and General Counsel, Boatman's Bancshares, Inc., to OCC 2 (Jan.
27, 1995) (limited liability company; limited partnership); Letter from Charles A. Neale,
Counsel, National Bank of Commerce, to OCC 2 (Jan. 30, 1995) (limited liability com-
pany); Letter from E. Norman Veasey, Chair, Section of Business Law, American Bar
Association, and Harold B. Finn III, Co-Chair, Banking Law Committee, Section of
Business Law, American Bar Association, to OCC 9 (Feb. 2, 1995) (limited liability com-
pany; limited partnership; joint venture); Letter from William H. McDavid, General
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while for this part of the proposed new regulations to be implemented
for a reasonable period of time to enable OCC and Congress to deter-
mine if it can significantly augment bank organization financial per-
formance without serious risk to safety and soundness. That can only
happen, of course, if the Proposed Part 5 Rules are finalized. 25 2

The more significant changes and certainly the changes that have
attracted the most attention2 53 have to do with precisely in what
kinds of business these operating subsidiaries may engage. While it is
difficult to predict with any confidence precisely what transformations
in the business their final adoption by OCC might lead to, in proposing
these changes OCC certainly appears to contemplate the possibility of
significant new developments.

The Proposed Part 5 Rules address the kinds of business activities
in which an operating subsidiary may engage in three passages, in the
first two of which (under the headings "Standards and requirements"
and "Qualifying subsidiaries") the approach of the current rules is

Counsel, Chemical Bank, to OCC 4 (Feb. 2, 1995) (joint venture; limited liability com-
pany; less than majority ownership of stock of operating subsidiary); Letter from Walter
C. Ayers (on behalf of Virginia Bankers Association) to OCC 1 (Feb. 7, 1995) (limited
liability company form; possibility that operating subsidiary may itself own less than
majority control of a seperate limited liability company); Letter from Jill M. Considine,
President, New York Clearing House [organization of large New York City Banks], to
OCC 12-13 (Feb. 15, 1995) (less than majority ownership of stock operating subsidiary;
limited liability company) (all on file with author).

Indeed, the concept that a bank could own less than 80% of, or even less than a
majority position in, the operating's subsidiary's voting stock is not a new one. The
original OCC pronouncement on operating subsidiaries in 1966 provided that "a na-
tional bank may acquire and hold controlling interest in a subsidiary operations corpo-
ration.... The controlling stock interest is ordinarily 51 percent or more of the voting
stock issued by the corporation." 51 Fed. Reg. 11459 (Aug. 31, 1966). That original
pronouncement also acknowledged the possibility of bank "control" of an operating sub-
sidiary even where it held less than a majority of its voting stock. It stated that "[t]he
controlling stock interest ... may be a a lesser percentage [than 51 percent] of voting
stock if, under appropriate circumstances, such lesser percentage consitutes effective
working control of the corporation." Id.

OCC has recently circulated for comment a revised version of its Comptroller Cor-
porate Manual, which is intended, inter alia, to explain to interested parties the Comp-
troller's policies in connection with forming national banks and changing their activities
and more specifically the Comptroller's procedures for reviewing applications submitted
by banks for review under Part 5. Apprently in contemplation of the finalization of Part
5 Rules and reflecting the comments received from interested parties concerning the use
of the limited liability company form and the possibility that a bank could "control" an
operating subsidiary even though it owned less than 50% of that entity's voting stock,
the portion of the manual dealing with operating subsidiaries now defines operating a
subsidiary as "a seperate corporation or LLC [limited liability company], in which a
national bank maintains 50 percent interest or more, or otherwise controls the corpora-
tion or LLC and no other part owns more than 50 percent of the voting stock of the
subsidiary." Comptroller's Corporate Manual, Investments In Subsidiaries 1 (Draft, Au-
gust 1, 1995) (on file with author).

252. See infra note 292 and accompanying text.
253. See infra notes 288-90 and accompanying text.
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more or less reiterated.254 One noticeable change is that the concept
that laws and regulations applicable to the bank "shall be equally ap-
plicable" to the operating subsidiary255 has disappeared and has been
replaced by the following provision appearing under the innocuous
heading "Examination and supervision":

Unless otherwise provided by statute or regulation, or deter-
mined by the OCC in writing, all provisions of Federal bank-
ing laws and regulations applicable to the operations of the
parent bank apply to the operations of the bank's operating
subsidiaries. 256

The idea implicit in the wording emphasized above is not only
that an operating subsidiary might be able to engage in an activity not
permitted to the bank itself if a statute or if a regulation of general
applicability so permits as is contemplated by the existing rules2 5 7,
but also that OCC might grant an operating subsidiary permission to
engage in actions not allowed to the bank if OCC determines that to be
permissible in a particular case, presumably in an interpretive letter
or other communication to a particular banking organization that has
requested approval of a specific new activity for an operating
subsidiary.

The wording of this part of the Proposed Part 5 Rules was the
result of careful deliberation by OCC and not casual drafting. In the
commentary accompanying the Proposed Part 5 Rules, OCC explains
its purpose as follows:

This revised standard allows the OCC to determine on a case-
by-case basis whether an activity deemed to be within the
business of banking or incidental to banking may be con-
ducted in an operating subsidiary to an extent or in a manner
different from the way the activity is conducted at the parent
bank level. This might include activities that the parent
bank is not allowed to conduct because of a specific restriction
that applies to the parent bank but not necessarily to its
subsidiaries. 258

A narrow reading of the meaning of this somewhat mysterious
(but nonetheless pregnant with significance) passage is that it is

254. These provide that the operating subsidiary may "engage in activities that are
a part of, or incidental to, the business of banking under 12 U.S.C. 24 (Seventh), and
other activities authorized for national banks or their subsidiaries under other stat-
utes," Proposed Part 5 Rules § 5.34(d)(1) (1995), and that the operating subsidiary
.must engage only in activities that are a part of, or incidental to, the business of bank-
ing under 12 U.S.C. 24 (Seventh), or in other activities authorized for national banks or
their subsidiaries under other statutes." Id. § 5.34(d)(2).

255. See supra note 247 and accompanying text (emphasis added).
256. Proposed Part 5 Rules § 5.34(d)(3) (1995) (emphasis added).
257. See supra note 247 and accompanying text.
258. 59 Fed. Reg. at 61039.
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merely intended to permit direct subsidiaries of banks to engage in
the same kinds of activities that subsidiaries of bank holding compa-
nies are presently entitled to engage in, which is to say a broader
range of activities, particularly in the context of transaction involving
securities, than Glass-Steagall permits to banks themselves. 259

Prior bank agency regulations and case law have established that
there is an important difference in the kinds of securities activities
that a bank and a non-bank affiliate of a bank, i.e., a holding company
subsidiary, may engage in. When an activity is carried on by a non-
bank affiliate of a bank rather than the bank itself, the activity is gov-
erned by Glass-Steagall section 20,260 rather than sections 16261 and
21,262 which apply to the activities of banks.263

There is an important difference in the wording of those provi-
sions as they relate to what kinds of securities activities in which an
organization may engage. Sections 16 and 21 contain flat prohibitions
on direct bank involvement in certain securities activities (specifically,
underwriting and dealing), whereas section 20 forbids a bank from be-
ing affiliated with any entity that is "engaged principally" in such ac-
tivities. Thus, section 20 is a looser provision.

This point is illustrated by two cases decided in 1988264 in which
a securities industry trade association challenged orders of the Fed-
eral Reserve Board ("Board")265 permitting a bank holding company's
non-bank affiliates (which were not subsidiaries of banks within the
holding company structure) to underwrite and deal in commercial pa-

259. This element of the Proposed Part 5 Rules is consistent with the Clinton Ad-
ministration's approach to legislative reform of financial services law, see infra note 318
and accompanying text, which contemplates that banking organizations could engage in
other activities either through a holding company subsidiary or through an operating
subsidiary of the bank itself, the choice between the two being purely "a private busi-
ness decision" of the organization. Rubin Testifies on Glass-Steagall Plan, Differs From
Leach on Structuring Links, 64 BNA's BANKING REP. 458 (1995) (statement of Treasury
Secretary Rubin).

260. 12 U.S.C. § 377 (1988).
261. 12 U.S.C. § 24 (Seventh) (1988 & Supp. V 1993).
262. 12 U.S.C. § 378(a)(1) (1988).
263. See supra notes 11-15 and accompanying text.
264. Securities Indus. Ass'n v. Bd. of Governors of Fed. Reserve Sys., 839 F.2d 47

(2d Cir. 1988), cert. denied, 486 U.S. 1059 (1988) (hereinafter Bankers Trust), and Se-
curities Indus. Ass'n v. Bd. of Governors of Fed. Reserve Sys., 847 F.2d 890 (D.C. Cir.
1988) (hereinafter Chase).

265. The Board has authority to regulate bank holding companies under the Bank
Holding Company Act of 1956, 12 U.S.C. §§ 1841-50 (1988). A "bank holding company"
is basically a company that "has control over any bank." 12 U.S.C. § 1841(a)(1) (1988).
"Control" is defined as (i) direct or indirect ownership of, or power to vote, 25 percent or
more of any class of voting stock of a bank, (ii) control of the election of a majority of the
board of directors of a bank or (iii) other controlling influence over the management or
policies of a bank, as determined by the Board. 12 U.S.C. § 1841(a)(2) (1988).
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per. The Board approved the programs26 6 but in so doing imposed
restrictions on the proportion of affiliate revenues that could be de-
rived from these securities activities. The restrictions were intended
to prevent the commercial paper underwriting and dealing programs
from becoming the "principal" activities of the affiliates and thus to
avoid the prohibitory reach of Glass-Steagall section 20.267

The United States Courts of Appeals for the Second and D.C. Cir-
cuits accepted the Board's construction of the word "principally" in
section 20 and generally approved the Board's actions. The Second
Circuit observed that a non-bank affiliate of a bank may engage in
certain activities pursuant to section 20 that a bank may not engage
in under sections 16 and 21, "provided [that] those activities are not
the 'principal' activities of the affiliate."268 The United States
Supreme Court has also acknowledged that section 20 applies a looser
standard to holding companies and their non-bank subsidiaries than
sections .16 and 21 apply to banks themselves.269 Because section 20,

266. Bankers Trust New York Corp., 73 FED. RES. BuLL. 138 (1987) (permission in
this case was for underwriting and dealing in municipal revenue bonds and mortgage
related securities, as well as commercial paper), and Chase Manhattan Corp., 73 FED.
RES. BULL. 367 (1987).

267. Under the Board's orders, the underwriting and dealing activities were re-
quired to constitute less than 5% of the non-bank affiliate's gross revenues. The Board
viewed such a relatively minor level of underwriting and dealing activities as not trans-
gressing section 20's prohibition on a bank's being affiliated with a company that is
"principally engaged" in dealing and underwriting. In the Board's view, "principally"
would entail something less than "chiefly" (the banks' position) but something more
than "regular" or "integral" (the Security Industry Association's position). The Board
instead adopted a middle ground that "principally" meant "substantially" and concluded
that an activity that contributed less than 5% of the gross revenues of the affiliate would
be insubstantial. 73 FED. REs. BuLL. at 140-46. See Orders Issued Under Bank Holding
Company Act, Bank Merger Act, Park Service Corporation Act, and Federal Reserve Act,
73 FED. RES. BULL. 473, 475-76 (1987); Board of Governors of Fed. Reserve Sys. v. Ag-
new, 329 U.S. 441, 446 (1947).

About two years later, the Board concluded that up to 10% of the affiliate's gross
revenues could consist of such "bank ineligible" activities without violation of section 20,
Modifications to Section 20 Orders, 75 FED. RESERVE BULL. 751 (1989), and further ad-
justed the test in 1993 to take account of fluctuations in general interest rate. Order
Approving Modifications to Section 20 Orders, 79 FED. RESERVE BULL. 226 (1993).
Briefly, the current test is that a holding company subsidiary may derive up to 10% of
its revenues (indexed to 1989 interest rates) from bank ineligible securities activities.
Id. at 229.

268. Chase, 847 F.2d at 894. See Bankers Trust, 839 F.2d at 58.
269. Board of Governors of Fed. Reserve Sys. v. Investment Co. Inst., 450 U.S. 46,

60 n.26 (1981) ("Thus a less stringent standard should apply to determine whether a
holding company has violated § 20 than is applied to a determination of whether a bank
has violated §§ 16 and 21."); "In both the Glass-Steagall Act and in the Bank Holding
Company Act, Congress indicated that a bank affiliate may engage in activities that
would be impermissible for the bank itself." Id. at 64.

Indeed, the wording difference between section 21 ("engaged") and section 20 ("en-
gaged principally") was not accidental or inadvertent. Section 21 in its first incarnation
contained "engaged principally," but Senator Bulkley (a principle sponsor of the act)
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which applies a "less stringent standard" than section 21 in separat-
ing commercial and investment banking,2 70 permits commercial
banks to affiliate with entities engaged in underwriting and dealing to
some extent, at least, the question arises whether the affiliated entity
could be a direct bank subsidiary, rather than an indirect affiliate
through the bank's holding company parent.

While there has been considerable debate on this issue, 2 71 which
has not been definitively settled,27 2 the Proposed Part 5 Rules appear
to entertain that possibility.2 73 This would certainly explain the sug-
gestion in OCC's commentary accompanying the proposed rules that it
needs to be able to determine on a case-by-case basis whether an ac-
tivity that is within or incidental to the business of banking "may be
conducted in an operating subsidiary to an extent or in a manner dif-

offered an amendment to delete "principally," see Bankers Trust, 839 F.2d at 58, be-
cause he was concerned that the original ("engaged principally") version might not be
broad enough to encompass the activities of large investment bankers since some of
them engaged in such an enormous range of business activities. 77 CONG. REc. 4180
(1933). If the language of section 21 was not broad enough to cover the activities of
those investment banking houses, then it would not prevent them from accepting depos-
its, i.e., engaging in banking.

270. Board of Governors of Fed. Reserve Sys. v. Inv. Co. Inst., 450 U.S. 46, 60 n.26
(1981).

271. See summary of arguments on this point in SYMONS & WHITE, supra note 54, at
353-55.

272. The 1982 amendments to the Bank Service Corporation Act, codified at 12
U.S.C. §§ 1861-65 (1988), which permit bank service corporations to engage in activities
closely related to banking as bank subsidiaries, suggests, however, that Congress may
have erased the distinction between bank subsidiaries and holding company subsidiar-
ies in terms of what activities they may engage in. See SYMONS & WHITE, supra note 54,
at 353.

273. The banking industry believes that the Proposed Part 5 Rules go at least that
far. See OCC Counsel Offers Roadmap for Bankers Considering New National Bank
Proposals, 64 BNA's BANaNo REPORT 597 (1995) ("proposal appeals to bankers who say
they could use it as a new home for existing companies that operate under revenue
constraints"); Memorandum, Authority of National Banks to Form Operating Subsidiar-
ies 21-26 (Feb. 15, 1995), attached as Annex A to Letter from Jill M. Considine, Presi-
dent, New York Clearing House, to OCC (Feb. 15, 1995) (on file with author). The
membership of New York Clearing House consists of large banks (national- and state-
chartered) located in New York City and were (on the date of the letter): Bank of New
York, The Chase Manhattan Bank (National Association), Citibank, N.A., Chemical
Bank, Morgan Guarantee Trust Company of New York, Bankers Trust Company,
Marine Midland Bank, United States Trust Company of New York, NatWest Bank Na-
tional Association, European American Bank, and Republic National Bank of New
York.

At least one bank told OCC that it believed that the Proposed Part 5 Rules provide
a basis for and should be clarified to make explicit that bank-ineligible securities activi-
ties permitted to operating subsidiaries may exceed the 10% revenue limits that the
Federal Reserve Board imposes on holding company affiliates (see supra note 267). Let-
ter from James F. Powers, Vice President and Assistant General Counsel, First Union
Corporation, to OCC 2 (Jan. 30, 1995) (on file with author).
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ferent from the way the activity is conducted at the parent bank
level."

2 7 4

If by this OCC has in mind granting permission to a bank's oper-
ating subsidiary to engage in underwriting and dealing in securities in
a manner not permitted to the bank itself, this would break new
ground. The OCC's commentary seems to acknowledge this point. 275

The Proposed Part 5 Rules can be given a much broader reading,
one that is not confined simply to contemplating operating subsidiary
participation in underwriting or dealing activities as a minor part of
their revenues. Shortly after OCC published the proposed rules for
public comment, the financial press was awash with reports that OCC
was about to embark upon broad new initiatives, including more di-
rect bank involvement in revenue bond underwriting, heretofore
viewed as beyond a bank's reach under Glass-Steagall.276 Other re-
ports suggested that, in addition to securities underwriting and deal-
ing, operating subsidiaries might also engage in new kinds of real
estate brokerage, data processing services, financial management
counseling, or insurance underwriting.277

274. 59 Fed. Reg. at 61039.
275. The commentary explains that one instance in which OCC might use its pro-

posed authority to grant permission, on a case-by-case basis, for an operating subsidi-
ary's activities conducted "to an extent or in a manner different" from what is permitted
at the parent bank level is where the activities are of a sort "that the parent bank is not
allowed to conduct because of a specific restriction that applies to the parent bank but
not necessarily to its subsidiaries." Id. (emphasis added). Section 21 would be such a
restriction that applies to prevent (with certain exceptions) the parent bank from engag-
ing directly in underwriting or dealing. The "not necessarily" language would seem
both to acknowledge that there is room to dispute the authority of operating subsidiar-
ies to engage in such activities and to preserve OCC's ability to make the argument in
the affirmative when the time comes.

276. See Robert M. Garsson, OCC'S Paperwork Rewrite Paves Way for Banks To
Expand Their Powers, AM. BANKER, Jan. 20, 1995, at 3.

277. See OCC Seeks Comment on Easing Bank Rules, Opening Door for New Sub
Power Requests, 63 BNA's BANKING REPORT 815 (1994); Colleen Brennan & Lesia Bul-
lock, Bankers Hopeful a Republican Congress Will Mean Expanded Powers, More Relief,
64 BNA's BAMNING REPORT 133, 139, 140 (1995) (according to Richard Whiting, General
Counsel of the Bankers Roundtable, a bank industry trade organization, the Proposed
Part 5 Rules have "the potential for not being as narrow as Glass-Steagall and securi-
ties activities"); Pamela Atkins, Leach Objects to OCC's Move to Allow Bank Subs
Broader Powers, 64 BNA's BANKING REPORT 729 (1995).

In letters to OCC offering their views on the merits of the Proposed Part 5 Rules,
some banks and bank counsel see in the expanded operating subsidiary proposal the
possibility of further expansion into insurance and annuities sales in the teeth of state
laws that require a state license for such sales and furthermore prohibit any bank from
obtaining such a permit. A separate operating subsidiary might thus be able to engage
in insurance and annuities activities that applicable law (here state law) ostensibly pro-
hibits to national banks. See, e.g., Letter from James D. McLaughlin, Director, Agency
Relations, Trusts and Securities, American Bankers Association, to OCC 4 (Jan. 30,
1995); Letter from E. Norman Veasey, Chair, Section of Business Law, American Bar
Association, to OCC 10 (Feb. 2, 1995) (both letters on file with author).
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In light of the outcome in VALIC and the Comptroller's newly ex-
panded power to define "the business of banking" and incidents
thereto, these new operating subsidiaries could become exceptionally
effective vehicles for banks to further their reach. It has accordingly
been suggested that we may shortly see the birth of European-style
"universal banks,"278 whose authority to conduct business is far
broader than anything heretofore contemplated in the United States.
While such a view is perhaps hyperbole, it also seems likely that the
Proposed Part 5 Rules, if they become final, will provide a potent plat-
form for further exploration by OCC of the statutory limits of "the
business of banking" and powers incidental thereto.

Statements by OCC officials subsequent to release of the Proposed
Part 5 Rules suggest that the agency has in mind a very broad ap-
proach to new bank activities. Last March, the chief counsel for OCC
detailed the analytical approach that OCC plans to take when banks
request approval for new products or services. 279 After determining,
in the exercise of its broad discretion as contemplated by VALIC, that
the proposal involves activity that is part of "the business of banking,"
the agency will ask whether the activity is a "contemporary functional
equivalent (or outgrowth) of a recognized banking function."280 OCC

will also inquire into whether the activity would either benefit custom-
ers or strengthen the bank and whether the risks associated with the
activity are comparable to risks already faced by banks.28 '

One prominent member of the real estate brokerage industry told OCC in its com-
ment letter that it welcomed the expanded operating subsidiary proposal as a means of
permitting banking organizations to engage in real estate brokerage, which it viewed as
an activity "which is incidental to the traditional banking business of making mortgage
loans." Letter from Joseph Reis, Jr., Executive Vice President, Burnet Realty Inc., to
OCC 3 (Jan. 30, 1995) (on file with author). Burnett identifies itself as the third largest
independent real estate brokerage company in the United States, id. at 1, and believes
that a bank offering real estate brokerage services would better serve the public by
offering "one-stop shopping" for real estate purchasers needing both to identify an ap-
propriate acquisition and to finance its purchase and by reducing the overall cost of
completing transactions through cost efficiencies. Id. at 4-6. Not suprisingly, other
parts of the real estate brokerage industry take a less sanguine view of such possible
bank encroachment into their turf, which they view as much too unsafe for mere banks
to tread. Letter from Stephen D. Driesler, Vice President and Chief Lobbyist, Govern-
ment and Political Relations, National Association of Realtors, to OCC 2-3 (Jan. 13,
1995) (on file with author).

278. Robert M. Garsson, OCC'S Paperwork Rewrite Paves Way for Banks To Expand
Their Powers, Am. BANKER, Jan. 20, 1995, at 3.

279. See OCC Counsel Offers Roadmap for Bankers Considering New National Bank
Proposals, 64 BNA's BANKING REPORT 597 (1995) (comments by Julie Williams, chief
counsel, OCC, to luncheon sponsored by American Conference Institute). The approach
outlined in this presentation was not limited by its terms to new operating subsidiary
proposals but would apply to all applications for approval received by OCC.

280. Id.
281. Id.
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This kind of inquiry by OCC would yield determinations that
were case-specific, but the "broad aim" of the approach is "to allow
banks to evolve in a changing industry without taking on too much
risk."282 The most revealing disclosure concerning OCC's approach to
addressing new bank activities was the chief counsel's statement that
"an approach that focuses too much on limiting banks to traditional
activities in a highly competitive environment may actually diminish
safety and soundness in the long run."28 3

Consistent with this broad aim, OCC recently approved several
other new products, services, and activities that should assist banks in
surviving in that competitive environment. 284 0CC has also under-
taken other rulemaking efforts that may serve to enable banks to
broaden their activities within the financial services industry,28 5 par-

282. Id.
283. Id. This is because limiting banks to their traditional activities may ultimately

force them to take higher risks over time. " 'Safety and soundness can be enhanced by
allowing banks to innovate within prudential limits, and to be responsive to emerging
customer needs.'" Id. See supra note 37 and accompanying text.

284. It has approved (i) the "retirement certificate of deposit," an FDIC-insured de-
posit with tax-deferred annuity features, and (ii) the "market index investment," a time
deposit with an interest rate tied to the Standard & Poors 500 Composite Index. See
Investment Co. Inst. v. Ludwig, 1995 WL 44210 (D.D.C. 1995). The market index in-
vestment (MID survived attack by a mutual fund industry group, which asserted that
the product violated Glass-Steagall's prohibitions on trading, issuing, distributing and
selling securities and more general requirements against unsafe and unsound banking
practices. The District Court for the District of Columbia, citing VALIC, granted OCC's
motion for summary judgment. It concluded that OCC's finding that the MII was
within the bank's power under Section 24 (Seventh) "'to exercise all such incidental
powers as shall be necessary to carry on the business of banking [including] receiving
deposits'" was "based upon 'a permissible construction' of a statute not explicitly clear
as to Congress' intent to the contrary." Id. (citations omitted).

In a similarly broad spirit, the Federal Reserve Board has recently for the first time
granted permission to a bank holding company to prepare abstracts of land titles for use
by affiliated and unaffiliated lenders in connection with loans made by them in which
the land is to serve as collateral. This service may be provided by the bank holding
company because it is closely related to banking in that it helps assure the value of the
land as collateral. See Bank Firm Can Abstract Land Titles, Fed Says in Approving
Iowa Purchase, 65 BNA's BANKING REPORT 45 (1995).

285. OCC has proposed revised provisions in 12 C.F.R. pt. 23 (1995), which governs
bank involvement in the leasing of personal property. 60 Fed. Reg. 46246 (Sep. 6, 1995).
In addition to relaxing the rules concerning the financial standards that banks must
meet in making a personal property lease, OCC sought comments on whether it should
formalize certain of its policies that had been announced in a series of interpretive let-
ters. These letters enabled particular banks to offer consulting and advisory services in
connection with such leases and with the marketing, administration and management
of leasing activities. OCC also raised the possibility of real estate leasing as an inciden-
tal activity to personal property leasing.

The Federal Reserve Board is considering changing its personal property leasing
rules for bank holding companies as well. See Relaxed Rules on Bank Leasing Proposed
by OCC; Residual Value Is Considered, 65 BNA's BANKING REPORT 376 (1995).

OCC has also proposed a revision of its rules on fiduciary activities by national
banks in 12 C.F.R. pt. 9 (1995), 60 Fed. Reg. 23772 (May 8, 1995). The fiduciary powers
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ticularly including insurance, where some state laws are a potential
limitation on national bank involvement in insurance, notwithstand-
ing section 92 and OCC interpretation of section 24 (Seventh).28 6

of national banks arise under 12 U.S.C. § 92a (1988), which, among other things, per-
mits a national bank to act in "any ... fiduciary capacity which State banks, trust
companies, or other corporations which come into competition with the national bank
may exercise under local law." 12 C.F.R. § 9.1(c) (1995). The fiduciary powers of banks
are potentially quite broad. See Smoot, 4 GEO. MASON L. REv. at 23, 68-76, 95-96, 107-
08. This rulemaking proceeding could become a vehicle to expand upon this possibility.

286. The insurance issue arises in some proposed revisions by OCC to a series of
miscellaneous interpretive rulings that it has historically collected in 12 C.F.R. pt. 7
(1995). Interpretive Rulings, 60 Fed. Reg. 11924 (1995) (to be codified at 12 C.F.R. pt. 7)
(proposed Mar. 3, 1995) (hereinafter "Proposed Part 7 Rules"). A number of the propos-
als and requests -for comments in the Proposed Part 7 Rules could lead to important
expansions in national bank activities in areas other than insurance. The commentary
accompanying the proposed rules invites public comments on the possibility that banks
may build or acquire buildings for leasing to parties other than government entities (for
which it presently has authority under 12 C.F.R. § 7.3300 (1995)). 60 Fed. Reg. 11925
("OCC invites comment on the extent to which real estate lease financing should be
similarly permitted for other types of borrowers and other types of properties."). This
could result in a substantial increase in bank real property leasing activities.

The Proposed Part 7 Rules and commentary also contemplate the possibility of ex-
panded national bank data processing services, particularly where the national bank
has excess capacity. Proposed Part 7 Rule § 7.9019. See 60 Fed. Reg. 11927. In late
1994, a bank trade group asked OCC to broaden the kinds of data processing activity
banks could engage in. See R. Christian Bruce, Bank Insurance Activity May Be Af-
fected by Possible OCC Rule on State Licensing, 64 BNA's BAIUNG REPORT 463, 464
(1995).

Most importantly, the accompanying commentary stated that OCC was considering
whether it should issue a rule to clarify the applicability of state licensing requirements
on national banks. It noted that such clarification might be useful in connection with
"various issues that have recently arisen in this area." 60 Fed. Reg. 11930. While the
commentary did not broach the issue of state efforts to limit the ability of national
banks to engage in insurance activities, it seems clear that this is what is on the Comp-
troller's mind. See R. Christian Bruce, Bank Insurance Activity May Be Affected by Pos-
sible OCC Rule on State Licensing, 64 BNA's BANKING REPORT 463 (1995).

Some states have enacted legislation intended to limit the participation of banks,
including national banks and their holding companies, in insurance activities. In Ow-
ensboro Nat'l Bank v. Stephens, 44 F.3d 388 (6th Cir. 1994), and Barnett Bank of
Marion County N.A. v. Gallagher, 43 F.3d 631 (11th Cir. 1995), the Sixth and Eleventh
Circuits reached conflicting conclusions on whether federal law (12 U.S.C. § 92 (1988))
preempts the restrictive state laws. Both cases had to wrestle with the applicability of
the McCarran-Ferguson Act, 15 U.S.C. § 1011 et seq., which includes a reverse preemp-
tion rule that "[nlo Act of Congress shall be construed to invalidate, impair, or super-
sede any law enacted by any State for the purpose of regulating the business of
insurance, . . .unless such Act specifically relates to the business of insurance." 15
U.S.C. § 1012(b) (1988). The Sixth Circuit found that the Kentucky statute in question,
Ky. REV. STAT. ANN. § 287.030(4) ( ) (which prohibits any person owning more than
half the stock of a bank from acting as an insurance broker except in connection with
the sale of credit life and similar credit insurance), was preempted under the
Supremacy Clause of the Constitution, U.S. CONST., art. VI, cl. 2, because of an actual
conflict between the state law and § 92 (one prohibiting, the other permitting sales of
insurance by national banks in communities of under 5,000 inhabitants), Owensboro
Nat'l Bank, 44 F.3d at 390-91, and that McCarran-Ferguson did not save the statute.
This state statute did not "regulate] the business of insurance," as specified in McCar-
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It is thus quite clear that OCC intends to approach its regulatory
task in a manner that aggressively encourages banks to diversify and
explore new activities. Doing so on an ongoing, day-to-day basis will
no doubt provide OCC with useful feedback and enable it to fine-tune
its supervision to enhance safety and soundness, 28 7 while at the same
time expanding the boundaries of approved practices within the um-
brella concept of "the business of banking." In short, OCC seems in-
tent to act both as incubator for and cheerleader of new ideas and as
guardian of the public interest in the continued safety and soundness
of the banking system. These commitments by the agency plus the
incentives banks have to continue expanding their business activities

ran-Ferguson, because in fact it purported to regulate the conduct of bank holding com-
panies. Id. at 392.

The Eleventh Circuit, on the other hand, concluded that the Florida statute in ques-
tion, FLA. STAT. ch. 626.988 (1993) (which prohibits bank and their affiliates from en-
gaging in insurance activities in the state), did "regulat[e] the business of insurance,"
Barnett Bank of Marion County, N.A., 43 F.3d at 636, thus implicating McCarran-Fer-
guson, and that § 92 did not "specifically relate to the business of insurance," as re-
quired by McCarran-Ferguson. It found furthermore that there was no "apparently
conflicting" state law. Id. at 637. Thus federal preemption did not apply and the state
law accordingly applied to the national banks' insurance activities.

This clear conflict in the circuits should be resolved sometime next year because the
United State Supreme Court has granted certiori to resolve this issue in Barnett Bank
of Marion County N.A. v. Gallagher, 64 U.S.L.W. 3199 (Oct. 3, 1995). In the meantime,
however, in its announcement of the Proposed Part 7 Rules, OCC is staking out its
position that "a state may not require a national bank to obtain a state license to exer-
cise the powers authorized for national banks under Federal law" and that, "as a gen-
eral principle, a national bank need not conform to state laws that conflict with Federal
law," 60 Fed. Reg. 11930, in keeping with the views of the Sixth Circuit. If OCC's
views ultimately prevail, a major potential impediment to bank expansion into insur-
ance activities would be removed.

287. The OCC's commentary accompanying the Proposed Part 5 Rules noted that,
"[iun approving operating subsidiary applications, the OCC will assure that the activi-
ties proposed to be conducted will not endanger the safety and soundness of the parent
bank." 39 Fed. Reg. at 61039. See Olaf de Senerpont Domis, Leach Blasts OCC on Di-
rect Securities Underwriting by Banks, AM. BANKER, April 11, 1995, at 2 (Comptroller
Eugene Ludwig, responding to congressional criticism of new rule, stated that OCC
would approve new activities by operating subsidiaries "only if safe and sound.").

The proposed rules also deal directly with the need for preserving the safety and
soundness of the banking operation:

(i) If, upon examination, the OCC determines that the [operating] subsidiary is
created or operated in violation of law, regulation, or written condition, or that
the manner of operation is unsafe or unsound, the OCC directs the bank or
operating subsidiary to take appropriate remedial action, which may include
requiring the bank to dispose of all or part of the subsidiary.

Proposed Part 5 Rules § 5.34(d)(3).
(ii) The OCC reviews a national bank's application to determine whether the
proposed activities are legally permissible for an operating subsidiary, and to
ensure that the proposal is consistent with safe and sound banking practices
and OCC policy.... In approving operating subsidiary applications, the OCC
will assure that the proposed activities do not endanger the safety and sound-
ness of the parent national bank.

Proposed Part 5 Rules § 5.34(e)(1)(iii).

1996]



750 CREIGHTON LAW REVIEW [Vol. 29

suggest, at least to this Author, that the current regime has created a
laboratory for change in an evolving industry that is rich with pos-
sibilities that are surely worthy of exploration.

Regrettably, not everyone agrees. The Proposed Part 5 Rules
quickly attracted a good deal of attention, both in the financial press
where bankers and commentators saw the potential for bank industry
expansion in these rules, 288 in public commentary on the rules some of
which was strongly negative, 28 9 and in Congress where some key

288. See supra notes 250-51, 273, 276-78 and accompanying text.
289. The Securities Industry Association ("SIA"), whose views on the Proposed Part

5 Rules are set forth in Letter of Comment from Marc E. Lackritz, President, and Steve
Judge, Senior Vice President, Government Affairs, of The Securities Industry associa-
tion, to OCC (Jan. 30, 1995) (on file with author), are almost entirely negative. SIA
assets, inter alia, (i) that OCC lacks authority to promulgate regulations of this type, (ii)
that operating subsidiaries may not engage in any bank-ineligible securities activities
or any activities that banks may not themselves engage in (because operating subsidiar-
ies have historically been treated as no more than departments of the bank), (iii) that
OCC may not reduce the stock ownership requirement for operating subsidiaries from
80% to 50%, (iv) that the rules as they may relate to securities activities of operating
subsidiaries are inconsistent with the requirements of Glass-Steagall, (v) that the rules
are not sound policy and (vi) that the rules conflict with the general regulatory scheme
of the Bank Holding Company Act. Id.

Not all members of the securities industry agree, however. See Letter from Robert
M. Raziano, Chief Financial and Administrative Officer, CS First Boston Corporation,
and Charles M. Trunz III, President, J. P. Morgan Securities Inc., to OCC (Mar. 2, 1995)
(dissenting from SIA letter above and generally supporting OCC's approach and efforts
to date "to provide national banks with new, alternative ways to serve their customers
better and its recognition that American institutions must evolve along with the mar-
kets they serve or forever lag behind their global competitors.") (letter on file with
author).

The New York Clearing House comment letter, see supra note 273, sets forth a sub-
stantially complete response to SIA's position on the rules and these two documents no
doubt contain the essential elements of the disputes that the courts will have to resolve
if the rules are finalized and OCC thereafter permits non-bank-eligible securities activi-
ties on the part of operating subsidiaries under them. It is not the purpose of this arti-
cle, however, to enter that debate any further.

Similarly negative reactions to the Proposed Part 5 Rules were registered by indus-
try organizations active on behalf of other industries that feel threatened by bank ex-
pansionary inclinations, as potentially aided by OCC's Proposed Part 5 Rules. See
Letter from Stephen D. Driesler, Vice President and Chief Lobbyist, Government and
Political Relations, National Association of Realtors, to OCC (Jan. 13, 1995) (expressing
opposition to operating subsidiary forays into real estate brokerage activities under Pro-
posed Part 5 Rules); Letter from Ann M. Kappler and Scott Sinder, Counsel for Ameri-
can Land Title Association, Council of Insurance Agents and Brokers, Independent
Insurance Agents of American, National Association of Life Underwriters and Profes-
sional Insurance Agents of America, Inc., to OCC (Jan. 30, 1995) (expressing opposition
to any offering by operating subsidiaries of insurance products or services beyond those
that could be offered by national banks, including insurance sales by operating subsidi-
aries located in communities with fewer than 5,000 inhabitants where the bank itself is
not present or title insurance underwriting by operating subsidiaries); Comments of
Paul M. Ruden, Senior Vice President - Legal & Industrial Affairs, American Society
of Travel Agents, Inc., to OCC (Jan. 27, 1995) (group "opposes any rule likely to en-
courage or facilitate increased bank entry into new areas of general commerce, and par-
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players took great offense at OCC's boldness. 290 In part, congres-
sional opposition to the Proposed Part 5 Rules reflects the ongoing dis-
pute in Congress about what shape bank regulation reform ought to
take.

2 9 1

Unfortunately, strong opposition from key players in Congress
has apparently delayed 292 and may very well completely derail this
potentially useful administrative reform proposal and environment for

ticularly wholesale and retail travel services, absent express Congressional
authorization") (letters on file with author).

Finally, the so-called "community banks," small banking operations serving limited
publics, are enthusiastic about the regulatory relief elements of the rules but express
concern about operating subsidiary activities beyond those permitted to banks them-
selves. These activities, say the community bankers, could create serious conflict of in-
terest and safety and soundness issues that should in every case be resolved in the
context of mandatory public notice and comment procedures and not by informal OCC
action. Letter from John Shivers, President, Independent Bankers Association of
America, to OCC 2-3 (Jan. 30, 1995) (on file with author).

290. See Pamela Atkins, Leach Objects to OCC's Move to Allow Bank Subs Broader
Powers, 64 BNA's BANKING REPORT 729 (1995) (House Banking Committee Chair Leach
sent letter strongly objecting to Proposed Part 5 Rules, insofar as they contemplate op-
erating subsidiaries engaging in activities beyond authority of banks, as lacking statu-
tory support, reversing agency policy and practice, and potentially dangerous; former
House Commerce Committee Chair Dingell similarly objected about lack of statutory
basis); Olaf de Senerpont Domis, Leach Blasts OCC on Direct Securities Underwriting
by Banks, AM. BANKER, April 11, 1995, at 2 (objections by Representatives Leach and
Dingell).

Members of Congress submitted letters of inquiry and comment to OCC concerning
the Proposed Part 5 Rules, some questioning or disapproving the rules, see Letter from
Rep. Charles E. Schumer to OCC (Jan. 31, 1995) (expressing reservations concerning
safety and soundness issues in connection with operating subsidiary activities that are
not permissible for parent banks and wisdom of proceeding by agency action prior to
thorough congressional consideration of broader banking issues in current session of
Congress); Letter from Rep. John D. Dingell to OCC (Dec. 27, 1994) (challenging, inter
alia, the authority of national banks to create any operating subsidiaries except as ex-
pressly authorized by Congress); Letter of Rep. John D. Dingell to OCC (Jan. 30. 1995)
(of similar tenor); Letter of Rep. James A. Leach to OCC (Apr. 5, 1995). Other members
of Congress approved OCC's approach in the rules, see Letter from Rep. Howard Cobble
to OCC (May 10, 1995).

Proposed Rule addresses the need to apply the statutes governing national
banks in a flexible, responsive, and prudent manner. Operating subsidiaries
can provide the added flexibility your office needs to maintain a modern and
safe national bank system without imposing unnecessary holding company re-
strictions in the process. These same revisions will also allow your office to
dispense with the rite of soliciting a new legislative response each time you are
confront by a novel application.

Letter of Rep. John Linder to OCC (May 12, 1995) (to same effect) (all letters on file with
author).

291. See infra Part VI B.
292. OCC's announcement of the Proposed Part 5 Rules requested that comments

on them be delivered not later than January 30, 1995, 39 Fed. Reg. at 61034, based
upon which it would proceed to completion and adoption of final rules. According to a
published report, the rules were to be finalized by the end of May, 1995. See Leslie R.
Bullock, Regulators Publish Agenda; OCC's Part 5 Proposal Set for Final Action During
May, 64 BNA's BANKiNG REPORT 950 (1995). No further formal action of the rules has
occurred and it is reasonable to surmise that the negative reaction in certain congres-
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incremental change within the industry. If such is the case, it would
represent a missed opportunity of significant potential and limited
risks. While statutory reform of the banking laws is another possibil-
ity for meaningful reform, the "reforms" that Congress is most likely
to produce would be a mixed blessing at best and probably a setback
on many important points. It is to this part of the topic that this Arti-
cle next turns.

VI. STATUTORY REFORM - PAST AND PRESENT

Congress seriously entertained bank powers reform in 1988 and
1991. Those efforts ultimately came to naught, but a study of them
yields important lessons. Recurring patterns emerged in those years,
patterns that are repeating themselves in connection with efforts by
the current Congress to revisit the topic. Those patterns suggest that
any bank powers legislation likely to be produced by the current Con-
gress will be freighted with unfortunate limitations on banks.

A. CONGRESSIONAL REFORM EFFORTS IN 1988 AND 1991

In 1988, Senator Proxmire proposed legislation 293 that would
have repealed Glass-Steagall sections 20 and 32 and modified the
Bank Holding Company Act in a manner that would have permitted
the establishment of a holding company affiliate empowered to engage
in a broad range of underwriting activities. This measure actually
passed the Senate by the extraordinary vote of 94 to 2.294

This bill had the strong support of the American Bankers Associa-
tion and most bank trade groups, but not small banks whose trade
organization opposed it.295 The smaller banks demanded authority to
sell insurance products, for which they had a market, but they had
little need for securities underwriting powers.296 The independent in-
surance agents were not satisfied that the bill merely failed to grant
insurance powers to banks. They wanted strong and permanent lim-
its placed on any future efforts by banks to sell insurance.297 If those

sional quarters has stalled the Rules indefinitely. See Justin Fox, Hopes for Wider Pow-
ers Now Pinned on Courts, Regulators - Not Congress, Am. BAN-cR., Jan. 2, 1996, at 1.

293. The Proxmire Financial Modernization Act of 1988, S. 1886, 100th Cong., 1st
Sess. (1988).

294. 134 CONG. REC. S3437 (daily ed. Mar. 30, 1988).
295. Robert M. Garsson, President Again Calls for Dismantling of the Glass-Steagall

Act, Am. BANKER, Jan. 27, 1988, at 15.
296. Nathaniel C. Nash, Close Vote Expected Today on Senate Panel's Bank Bill, N.

Y. TmEs, Mar. 1, 1988, at D1.
297. Id. In this, they sought a permanent extension of a moratorium on bank entry

into new insurance activities that Congress had enacted as part of the Competitive
Equality Banking Act of 1987, Pub. L. 100-86, 101 Stat. 552 ("CEBA") (codified at 12
U.S.C. § 184 (1988)). This moratorium (which also applied to new real estate and secur-
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limits were added to the bill, on the other hand, the American Bank-
ers Association would move to vigorous opposition of the bill, because
future insurance sales were an important part of banks' planning.298

The bill was also opposed by the securities industry,299 notwith-
standing the fact that it would have permitted investment banking
firms to affiliate with banks.30 0 The bill even attracted opposition
from real estate interests. 30 1

Thus, any serious reform effort faced major constituency problems
from the outset. Any bill that satisfied one of the key players on its
crucial point was likely to incur the strong opposition of another
player. This pattern has persisted. One element of the pattern is
that, even where a bill granting banks significant new powers obtains
meaningful backing in Congress, the bill becomes cluttered with other
provisions that render the reform features nugatory or too costly in
other respects.

The bill that emerged from Senator Proxmire's Senate Banking
Committee and was shortly thereafter passed by the full Senate con-
tained important securities powers for banks (holding company affili-
ates permitted to underwrite all types of securities except equities
within six months) but only at the cost of the addition of significant
new insurance limitations (no sales outside bank's headquarters state
and none there unless permitted by state law).3 0 2 In any event, the
Proxmire bill ultimately failed in the House of Representatives, where
there was even more opposition to increased bank powers. The bill

ities activities) was intended to give Congress an opportunity to perform a comprehen-
sive review of the nation's financial institutions laws and to consider "the need for
financial restructuring legislation in the light of today's changing financial environ-
ment." CEBA § 203(a). Under CEBA § 203(b), the moratorium was not to be extended
and it expired on March 1, 1988.

298. Robert M. Garsson, President Again Calls for Dismantling of the Glass-Steagall
Act, AM. BANKER, Jan. 27, 1988, at 15.

299. Id.
300. Nathaniel C. Nash, Close Vote Expected Today on Senate Panel's Bank Bill, N.

Y. TnMEs, Mar. 1, 1988, at D1.
301. Robert M. Garsson, President Again Calls for Dismantling of the Glass-Steagall

Act, AM. BANKER, Jan. 27, 1988, at 15.
302. Robert M. Garsson, Senate Panel Backs New Powers for Banks, AM. BANKER,

Mar. 4, 1988, at 1. Existing insurance powers granted to state-chartered banks by state
legislatures were retained, but exercisable only within those state boundaries. Addi-
tional insurance powers granted by OCC, however, were terminated. "The Independent
Insurance Agents of America spearheaded the drive for restrictions on bank insurance
powers. The group was effusive in its praise of Sen. Christopher Dodd, D-Conn., who
stubbornly and almost singlehandedly fought for the insurance language." Id. See Na-
thaniel C. Nash, Bank Bill Compromise Seen Aiding Prospects, N. Y. Tiais, Mar. 4,
1988, at D2 (final agreement in committee "prohibits banks and their holding compa-
nies from selling insurance outside their home states"); Nathaniel C. Nash, Key Bank-
ing Bill Passed by Senate, N. Y. TnsAs, Mar. 31, 1988, at Al (Senate passage 94 to 2).

Congress would have been required to vote on underwriting of equities within one
year and investment banking firms would be permitted to acquire banks. Id.
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died on the last day of the session without having gotten to the
floor.

3 0 3

In 1991, the Bush Administration led bank reform efforts. Its
Treasury Department had truly ambitious proposals for reform in-
volving not only banking, securities, and insurance activities (all of
which could be conducted within a common holding company struc-
ture), but also interstate banking and simplification of the complex
regulatory structure that subjects some banking organizations to reg-
ulation by OCC, the Federal Reserve Board, the FDIC, and state
regulators.30 4

This proposal proved to be much too ambitious an undertaking.
The Senate Banking Committee promptly replaced it with a warmed-
over version of the Senate's 1988 bill. The bill would have permitted a
holding company structure for ownership of both banks and securities
firms.30 5 It would also have permitted national banks to exercise cer-
tain insurance powers, but only those permitted by state law to state-
chartered institutions, which powers could only be exercised within
the national bank's home state, even if state-chartered banks in that
state had nationwide insurance powers. The bill would also have
withdrawn insurance sales powers for national banks located in small
communities with fewer than 5,000 inhabitants to sell outside small
towns. 30 6 Thus, increased securities powers would have come once
again at the cost of a significant diminution of insurance powers. 30 7

The House Energy and Commerce Committee version of bank re-
form legislation was even less helpful. This version would not only
have limited bank expansion into insurance activities308 but would
also have placed such stringent "fire wall" restrictions on dealings be-
tween affiliated banks and securities subsidiaries that the new securi-
ties powers granted in the bill (similar to those in the Senate bill)
would have been of little worth in practice.30 9 Indeed, the bill would
have required banks to move securities activities currently carried on

303. Robert M. Garsson, Dismantling Glass-Steagall: Glass-Steagall Repeal: Is It
in the Stars for Banks at Last?, AM. BANKER, Mar. 20, 1995, at 1.

304. See MODERNIZING THE SYSTEM, supra note 29.
305. Riegle Releases More Limited Banking Reform Bill Containing Many Other

Bills, BNA BANK miG DAmY, July 17, 1991.
306. Id. See supra note 73.
307. Later amendments to the Senate bill diminished its reform elements even fur-

ther. See Kenneth H. Bacon, Banking Bill Negotiators Set Compromise, WALL ST. J.,
Nov. 14, 1991, at A16.

308. Energy and Commerce, House Agriculture Committees Make Revisions to Bank-
ing Bill, BNA BANKING DAIIy, Sep. 26, 1991. The bill would have prohibited banks
from affiliating with insurance underwriters through holding companies. Id.

309. Democrats' Bill Could Derail Bush Bank-Reform Plan, Los ANGELES TIMES,
Sep. 12, 1991, at D2.
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by them directly to the separate securities affiliate. 310 The bill would
furthermore have withdrawn authority to sell title insurance. 311

The bill that was ultimately brought to the House floor for a vote,
a severely amended version of the Bush bill, also contained provisions
taking back existing bank insurance powers and severely restricting
further bank participation in securities activities, with the result that
the amended Bush bill's effective "sponsors" were congressional allies
of the securities and insurance industries.312 The bill suffered a
crushing defeat when the Bush Administration and banks turned on
it.3 13

Thus, a clear pattern emerged during the tortured course of these
two serious recent efforts to modernize financial institution law. Ex-
panded bank securities powers, at least initially well-conceived, were
whittled back to the point that the gain in securities powers, if any,
was meager, and even that gain could only be obtained at the cost of a
diminution of insurance powers. That pattern has persisted into the
current legislative reform effort.

B. REFORM EFFORTS IN 1995

Indeed, the reform effort of the current Congress has already
traveled an even more tortuous path. While there is, at the time of
completion of this Article, no clear outcome in sight, the patterns are
familiar.

At first, it appeared that this was finally the time when meaning-
ful reform might occur. The chairs of both congressional banking com-
mittees and the administration in the White House were in agreement
that Glass-Steagall needed to be repealed or at least substantially re-
duced in scope, and the financial press expressed early confidence that
serious legislation would finally result.3 14

310. Energy and Commerce, House Agriculture Committees Make Revisions to Bank-
ing Bill, BNA BANKING DAi.Y, Sep. 26, 1991.

311. Id.
312. Kenneth H. Bacon, Banking Bill Is Voted Down in the House, WALL ST. J., Nov.

5, 1991, at A3.
313. See id.; Kenneth H. Bacon, Banking Bill's Defeat in House Prompts Efforts in

Senate to Find a Compromise, WALL ST. J., Nov. 6, 1991, at A6.
314. See Colleen Brennan & Lesia Bullock, Bankers Hopeful a Republican Congress

Will Mean Expanded Powers, More Relief, 64 BNA's BANKING REPORT 133 (1995); Robert
M. Garsson, Dismantling Glass-Steagall: Glass-Steagall Repeal: Is It in the Stars for
Banks at Last?, AM. BANKER, Mar. 20, 1995, at 1; Newman 'Reasonably Optimistic' on
Financial Services Reform Legislation, 64 BNA's BANKING REPORT 572 (1995)(Deputy
Treasury Secretary Newman said he was "'reasonably optimistic' that some type of re-
form for the financial services industry will be accomplished this year").
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Senate Banking Committee Chair D'Amato's bill 315 is the most
far-reaching. It would amend the Bank Holding Company Act to per-
mit a single holding company to own a bank, an insurance company, a
securities firm, and even nonfinancial businesses. It would thus not
only repeal significant parts of Glass-Steagall but also permit the in-
termingling of banking and commerce, 316 long a taboo in American
bank regulation.317

The Clinton Administration proposal, which never became a for-
mal bill, would permit separate banking, securities, and insurance
companies under a holding company umbrella, but would not go so far
as to permit industrial, commercial, or other non-financial companies
to be a part of the structure.318

More modest still was the bill introduced by House Banking Com-
mittee Chair Leach. 319 This proposal would have amended the Bank
Holding Company Act to permit a holding company to own a securities
subsidiary that could broadly engage in securities underwriting and
dealing. In furtherance of this, the proposal would have repealed
Glass-Steagall section 20 and amended section 32 to permit the same
persons to serve as managers of the bank and securities affiliate. The
bill did not, for tactical reasons, address insurance powers at all,3 20

and it reflects Representative Leach's strong opposition to the mixing
of commerce and banking.3 21

Early on, the battle lines between banking and insurance inter-
ests re-emerged. In congressional testimony, insurance representa-
tives made it clear that they did not support any of the original bank

315. Depository Institution Affiliation Act, S. 337, 104th Cong., 1st Sess. (1995).
Representative Richard Baker introduced a companion bill in the House, H.R. 814,
104th Cong., 1st Sess. (1995).

316. Robert M. Garsson, Dismantling Glass-Steagall: Glass-Steagall Repeal: Is It
in the Stars for Banks at Last?, Am. BANKER, Mar. 20, 1995, at 1.

317. See Symons, 19 BRooK. J. INr'L L. at 22; Macey, 37 CATH. U. L. REV. at 214.
318. See Tim Carrington, Glass-Steagall Act Targeted by Clinton for Elimination,

WALL ST. J., Feb. 2, 1995, at A2 (speech by Treasury Secretary Robert Rubin); Pamela
Atkins, Insurance Agents Say Bliley Bill Would Create Level Field With Banks, 64
BNA's BANKING REP. 662 (1995) (testimony of Treasury Secretary Rubin before House
Banking Committee).

319. Financial Services Competitiveness Act of 1995, H.R. 1062, 104th Cong., 1st
Sess. (1995) (originally H.R. 18).

320. Representative Leach wished to avoid dealing with insurance powers issues in
his Glass-Steagall reform bill to avoid antagonizing, if possible, insurance industry in-
terests, which had so successfully blocked previous reform efforts. See Early Markup
Planned for Leach Bill as Pace Quickens on Glass-Steagall Moves, 64 BNA's BANKING
REP. 615 (1995) (statement of Joseph Seidel, General Counsel of House Banking
Committee).

321. See Olaf de Senerpont Domis, D'Amato Aims to Smash Wall Between Banks
and Nonbanks, AM. BANKER, Jan. 10, 1995, at 1; Robert M. Garsson, Dismantling
Glass.Steagall: Glass-Steagall Repeal: Is It in the Stars for Banks at Last?, AM.
BANKER, Mar. 20, 1995, at 1.
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law reform proposals and that their agenda was to obtain legislative
prohibitions on bank involvement in insurance products, including an-
nuities, and to bolster state insurance regulatory powers at the ex-
pense of OCC's authority to empower banks to act in the field.3 2 2

Their allies in Congress thereupon submitted a bill to achieve those
goals,3 23 and the American Banking Association promptly announced
that it would work to defeat any reform package that included this
piece.

32 4

Moreover, the Leach bill provided unnecessarily limited improve-
ment on the extent of bank powers, even aside from its failure to in-
clude insurance powers. The Leach bill required the transfer of bank
securities activities out of the bank to the new securities affiliate. 3 25

Furthermore, its extensive "firewalls" would render the increased se-
curities powers in the hands of the affiliate much less valuable 326 and

322. See Insurance, Real Estate Industries Tepid on Glass-Steagall Bills, 64 BNA's
BANKING REP. 571 (1995) (testimony of Gary E. Hughes, counsel to American Council of
Life Insurance, before Capital Markets Subcommittee of House Banking Committee);
Olaf de Senerpont Domis, EDS Exec Says Glass-Steagall Puts Lid on Banks, But Not
Others, AM. BANKER, Mar. 17, 1995, at 2 (statement of Gary E. Hughes, counsel to
American Council of Life Insurance).

323. The Insurance States and Consumers Rights Clarification and Fair Competi-
tion Act of 1995, H.R. 1317, 104th Cong., 1st Sess. (1995). Representative Thomas
Bliley, Chair of the House Commerce Committee, through which all bank reform legis-
lation involving securities must pass, introduced the bill, which had 20 co-sponsors. See
R. Christian Bruce, Rep. Bliley Introduces Insurance Bill; Bankers Fear Impact on Rul-
ings, Reform, 64 BNA's BANNING REP. 661 (1995). The bill specified that state insurance
regulators had authority to create and enforce licensing and other requirements for en-
tities engaged in underwriting or selling "insurance" within their states and provided
that "the term 'insurance' means any product defined or regulated as insurance by the
insurance regulatory authority of the State in which the product is sold, solicited, or
underwritten, including.., any annuity contract...." See R. Christian Bruce, States
Could Define Insurance Products Under Expected House Insurance Measure, 64 BNA's
BANKING REP. 611 (1995).

324. See Bruce, 64 BNA's BANKING REP. at 611 (according to Philip Corwin, spokes-
person for American Bankers Association, "ABA will work to defeat any Glass-Steagall
reform measure that included the Bliley proposal"); Bruce, 64 BNA's BANKING REP. at
661; R. Christian Bruce, Banking Industry Distorts Bliley Bill, Insurance Coalition Al-
leges to Lawmakers, 64 BNA's BANKING REP. 733 (1995) (American Banking Association
"has pledged to pull out all stops to defeat the Bliley bill, even at the cost of killing
Glass-Steagall action for the year").

325. See Bankers Support Leach Bill, With Caveats; Baker Looks at Insurance, Sys-
temic Risks, 64 BNA's BANKING REP. 730 (1995) (testimony of Richard Westergaard,
Executive Vice President, Norwest Bank Minneapolis, before House Banking Commit-
tee, suggesting that many securities activities should remain within bank itself).

This element of the Leach bill was subsequently modified, but only in part, to per-
mit some securities activities to remain in the bank, in a so-called "separately identifi-
able department" ("SID") that would be subject to SEC supervision. See Pamela Atkins,
Some Key Issues Still Unresolved as Glass-Steagall Bill Heads to Markup, 64 BNA's
BANKING REP. 889 (1995).

326. See Pamela Atkins, Avoid Firewalls That Are Too Strong, Volcker Tells House
Banking Committee, 64 BNA's BANKING REP. 732 (1995) (testimony of Paul Volcker,
former Federal Reserve Board Chair: "having firewalls that completely insulate the
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even make currently permitted powers more difficult to exercise.3 2 7

As in 1988 and 1991, it is not clear that, even on the securities front,
banks would gain enough to overcome the additional costs and
problems.

328

This legislation went through some additional twists and turns
the specifics of which do not merit detailed discussion here, as the var-
ious interest groups were unable to compromise their interests before
the summer legislative break.3 2 9 The bank powers bill, moreover, be-
came bound together with another bill, ostensibly addressing regula-
tory relief matters,33 0 that would also limit bank insurance activities
and in particular the authority of OCC to grant additional insurance
powers.

3 3 1

In any event, the pattern of linkage of bank securities powers leg-
islation with decreased insurance powers legislation has persisted
over the last several sessions of Congress and appears to be a fixed
part of the legislative landscape, at least for the immediately foresee-
able future, with the result that no significant bank powers legislation
is likely to be enacted. This legislative gridlock has been noted before
in the literature.3 32

commercial bank from investment bank operations in an affiliated group will frustrate
financial institutions' attempts to capitalize on economic synergies and organizations'
desire 'to operate as a coherent whole' ").

327. See Barton Crockett, Repeal Could Be a Setback for Banks' Fund Business, AM.
BANKER, Mar. 22, 1995, at 1 (new regime "could be onerous [and]... could result in new
rules more irksome to banks than those that are replaced .. ").

328. This is particularly true with respect to bank mutual fund activities, where
banks have relatively little to gain from further reform. See id.

329. See Pamela Atkins, Banking, Insurance Industries Seen as Moving Farther
Apart on Reform Bill, 64 BNA's BANKING REP. 983 (1995); Pamela Atkins, Key Commit-
tee Chairmen Affirm They Will Resolve Insurance Dispute, 64 BNA's BANKING REP. 1027
(1995).

330. H.R. 1362, 104th Cong., 1st Sess. (1994). See Pamela Atkins, Solomon Appeals
to Colleagues in Banking-Insurance Negotiations, 64 BNA's BANING REP. 1118 (1995).

331. The limitations on OCC's authority became extraordinarily convoluted. See
Pamela Atkins, House Banking Panel Approves Bank-Insurance Affiliation Provision,
65 BNA's BANKING REP. 3 (1995). Additional language was added at the same time to
permit certain bank-insurance affiliations, if allowed by state law, id., which in turn re-
engendered insurance industry opposition to both the reform bill and the regulatory
relief bill. Pamela Atkins, "Main Street" Coalition Resurrected to Fight Banking-Insur-
ance Language, 65 BNA's BANKING REP. 93 (1995). For good measure, the American
Bankers Association opposed the regulatory relief bill, even as amended to permit affili-
ation under state law, because of the curb on OCC authority. Id.

332. See, e.g., Isaac & Fein, 37 CATH. U. L. REV. at 291; Macey, 19 BROOK. J. INT'L L.
at 218-19; Symons, 19 BROOK. J. INT'L L. at 27 & at 41:

Congress has the opportunity to act in all areas.... But the history of
banking legislation since 1980 suggests it is doubtful that anything significant
will occur. Rather, banks, and particularly the largest banks, will continue to
bob and weave through supposedly restrictive laws governing.., powers, to
reach national and international markets in a large and broad way.
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The reasons given for this gridlock range from the obvious point of
conflicting interest group warfare3 33 to more sophisticated explana-
tions based upon public choice theory, which seeks to explain why
banks have been unsuccessful in the political arena.33 4 Indeed, a
prominent proponent of the public choice theory approach to this
topic, Professor Macey, has recently sounded the pessimistic note that,
"contrary to popular belief, the prospects for reform are declining
rather than improving over time."3 35

C. A HALF LOAF?

If that is truly the case, one might then ask whether it would not
be sensible, for banks and for legislators interested in furthering fi-
nancial institution reform insofar as it is reasonably achievable today
to accept the kind of compromise that has been taking shape in recent
sessions of Congress; that is to say, a compromise involving a trade-off
of securities and insurance powers - a half loaf, so to speak. Indeed,
one could ask why it is that the banks have heretofore stoutly resisted
that idea.3 36 There are ample reasons to reject that half loaf and
those reasons are re-inforced by the possibilities created by VALIC.

Id. The position taken in this Article is that a few more years of such bobbing and
weaving are the best course in the post-VALIC era.

333. See, e.g., Macey, 19 BROOK. J. INT'L L., at 218 ("well-galvanized special-interest
groups have succeeded in blocking the efforts of commercial banks to gain entry onto
their [insurance and securities] turf"); Symons, BROOK. J. INT'L L., at 3 ("current power
to stymie change" held by "political interest groups").

334. See Macey, BROOK. J. INT'L L., at 219-220 (footnotes omitted):
Public choice theory suggests a reason why banks recently have been

treated with hostility in the political arena. The public choice model of govern-
ment decision making begins with the assumption that legal rules, including
regulations promulgated by administrative agencies, are devised to provide pri-
vate goods, in the form of wealth transfers, to powerful interest group constitu-
encies. In this context, banking law is a commodity and, like other
commodities, it is "demanded and supplied much as other goods, so that legisla-
tive protection flows to those groups that derive the greatest value from it, re-
gardless of overall social welfare .... "

However, as in economics generally, the way that one determines the value
of a particular piece of legislation to a particular group is by how much that
group is willing to pay for it. This, in turn, necessarily reflects the groups' abil-
ity to pay....

The ramifications of public choice theory for the banking industry seem
clear.... The banking industry is getting weaker. Other industries are becom-
ing stronger. As a consequence, the ability of the banking industry to amass
the economic resources necessary to succeed in the political arena is declining.

Id.
335. Id. at 219.
336. See, e.g., Pamela Atkins, Commerce Committee to Send Conflicts on Glass-Stea-

gall Bill to House Floor, 64 BNA's BANKING REP. 1165 (1995) (concerning proposal to
merge or link Glass-Steagall reform bill with "regulatory relief" bill including provision
placing permanent moratorium on OCC authority to "expand" bank insurance powers.
Philip Corwin, Director of Retail Banking for American Bankers Association, said his
group was "strongly opposed to any reduction in bank insurance authority, and we will
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The full loaf, of course, includes enabling banks to offer securities
and insurance products and services, plus other financial intermedia-
tion and related services.3 37 The full loaf is surely worth attempting
to attain. Putting aside for the moment partisan and interest group
political exigencies, a reasonable observer of what has happened in
the financial services industry in this country and elsewhere over the
past several decades must see that the chief reasons for separating
banking from securities and insurance are historical and cultural338

and not based upon any significant underlying difference among them.
It is not a purpose of this Article to add to the literature on the close
connections among and interrelatedness of these three parts of the fi-
nancial services industry, but a couple of observations in that connec-
tion are relevant at this point.

The connections between investment and commercial banking are
quite easy to perceive. Securities underwriting and bank lending are
two different techniques of financial intermediation, but the outcome
(putting funds available for investment into the hands of entities in
need of investment) is the same. 339 The lingering reasons for limiting

oppose any bill which goes backwards on this issue."); House Banking Subcommittee
Clears Regulatory Relief Bill for Full Panel, 64 BNA's BANKING REP. 1167 (1995);
Pamela Atkins, Key Committee Chairmen Affirm They Will Resolve Insurance Dispute,
64 BNA's BANKING REP. 1027 (1995) (efforts by banking and insurance industry repre-
sentatives to reach compromise on their differences not fruitful; restrictions on retail
bank insurance or annuities powers would lead Independent Bankers Association of
America, Washington trade group representing smaller and community banks, to op-
pose bill); Banks, Securities Groups Join in Lobbying Gingrich on Affiliations, 65 BNA's
BANKiNG REP. 132 (1995); Pamela Atkins, Draft Bank Insurance Language Comes
Under Fire from Bank Groups, 64 BNA's BANKING REP. 1219 (1995) (statement of Philip
Corwin, Director of Retail Banking of American Bankers Association, concerning propo-
sal to limit insurance powers authority of OCC and grant state insurance regulators
authority to define "insurance" for purposes of state regulation of it: ABA "will 'oppose
any bill that this type of amendment is part of.' ").

337. Data processing services and certain real estate activities are part of this
grouping, as well. See Symons, 19 BROOK. J. INT'L L. at 29 (real estate).

Indeed, to push the metaphor further, going merely for the full loaf is seen as un-
duly timid in some quarters, where a super-size loaf is greatly preferred. Professor Ma-
cey makes the quite cogent point that, "contrary to popular belief, certain commercial
activities are in fact just as closely related to banking as securities activities. Thus, just
as there is no principled basis upon which to prevent banks from entering the securities
business, there is no principled basis upon which to exclude banks from certain aspects
of commercial activity." Macey, 19 BROOK. J. INT'L L. at 216. The D'Amato/Baker bill,
see supra notes 315-17 and accompanying text, accepts this idea, at least in part, and
would permit holding companies that could own banks, insurance companies, securities
firms and nonfinancial enterprises.

338. See generally Symons, 19 BROOK. J. INT'L L. at 1.
339. It is difficult to improve upon Professor Macey's prose:

Those who.., oppose the entry by banks into the securities business are, in
essence, advocating that commercial banks remain in the business of selling
buggy whips at a time when the world has turned to the automobile. There is
no coherent reason for barring commercial banks from the business of dealing
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bank participation in the securities business have to do with bank
safety and soundness concerns.3 40

In light of (i) the secular trend in the commercial banking busi-
ness toward greater risk in traditional bank lending,8 41 (ii) the reali-
zation that prior banking involvement in securities activities has not
been a source of significantly higher risk than other more customary
bank practices,342 and (iii) the pervasiveness of safety and soundness
regulation of bank activities in general,3 43 the lingering reasons for
maintaining this separation are greatly diminished in persuasive
power. 344 Indeed, the securities industry itself has in large measure
now come to accept the inevitability of3 45 and to even support the com-
bination of commercial and investment banking, as reflected in the
joint efforts by commercial and investment banking trade groups to
secure meaningful financial regulation reform in the current
Congress.

3 46

in securities because dealing in securities is simply another means of providing
funding for borrowers in need of cash.

Macey, 19 BROOK. J. INT'L L. at 212-13.
340. These concerns still resonate in quite respectable circles. See, e.g., Symons, 19

BROOK J. INT'L L. at 41.
341. See supra notes 25-33 and accompanying text.
342. See supra notes 7-9 and accompanying text.
343. See Isaac & Fein, 37 CATH. U. L. REV. at 285 (referring to an extensive survey

of already permissible securities activities that banks are engaging in):
These activities demonstrate that the traditional Glass-Steagall concerns can
be adequately addressed by regulation, and that within an appropriate frame-
work, banks and securities firms can operate under the same corporate um-
brella consistent with sound banking principles.

Id.
344. Id. at 296. William M. Isaac and Melanie L. Fein stated that:

As a matter of sound regulatory philosophy, Congress should allow the
banking industry to respond to the natural competitive forces that are shaping
the markets unencumbered by regulatory constraints, unless there is evidence
that bank securities activities pose insurmountable conflicts of interest, under-
mine the stability of the banking system, or threaten other effects inimical to
the public interest. Such evidence simply does not exist. To the contrary, by
confining banks to a narrow range of products and services of declining profit-
ability, Glass-Steagall threatens the long-term health and survival of banks as
the fulcrum of our financial system.

Id.
345. See Glass.Steagall's Demise Is Predicted, AM. BANKER, Dec. 5, 1986, at 3 (state-

ments of various spokespersons for securities firms concerning likely demise of Glass-
Steagall limitations).

346. See, e.g., Pamela Atkins, Administration Opposes Bank Relief Bill; ABA, SIA
Ask Speaker to Rework Strategy, 64 BNA's BANKING REP. 1215 (1995) (joint letter by
American Bankers Association, Securities Industry Association, American Financial
Services Association, America's Community Bankers, ABA Securities Association,
Bankers Roundtable, Consumer Bankers Association, Financial Services Council and
Investment Company Institute supporting "meaningful and comprehensive financial re-
form"); Banks, Securities Groups Join in Lobbying Gingrich on Affiliations, 65 BNA's
BANKING REP. 132 (1995) (same groups asking Speaker of House "to support comprehen-
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Insurance, too, is a close cousin to banking347 and the case for
including it as part of the business portfolio of banking organizations
has been convincingly been made by others and will not be repeated in
detail here. 34 s

Thus, there are very strong economic and policy arguments in
favor of expanding the mix of products and services that banks may
offer to include a full range of both securities and insurance offerings.
Accordingly, and now returning to the half-loaf compromise issue, the
first reason for resisting the temptation to compromise on the insur-
ance front is that fully adding insurance to the mix of bank products
makes good sense as a policy matter.349

It is clear that it will be in the insurance area that the most, im-
portant remaining struggles for financial institution reform are likely
to occur. Perhaps reflecting the business affinity of banking and in-
surance, commercial banks have succeeded in insinuating themselves
into the insurance business at the state level to a remarkable de-

sive financial services legislation that would allow affiliations among insurance firms,
banks, and securities firms").

347. As recently as 1982, there was even legislative recognition that commercial
banking and insurance were closely related. The Bank Holding Company Act had speci-
fied that among the activities that a bank holding company or its nonbank affiliate could
engage in were those of a "financial, fiduciary or insurance nature" but the Act was
amended that year to provide that, except for some listed kinds of insurance, selling or
underwriting insurance was "not closely related to banking." See supra notes 64-73 and
accompanying text. Thus, at a stroke of a pen, insurance ceased being considered
closely related to banking, at least as a statutory matter at the holding company level.

The underlying economic realities, of course, are another matter. "The skills and
technology necessary to succeed in the insurance industry are virtually identical to the
skills and technology necessary to succeed in banking." Macey, 19 BROOK. J. INT'L L. at
216.

348. See, e.g., Symons, 19 BROOK. J. INT'L L. at 36 (legislative efforts to limit bank
involvement in insurance sales and underwriting have "occurred without any apparent
policy justification based on the concepts of safety and soundness, economic neutrality,
or economic concentration"); Macey, 19 BROOK J. INT'L L. at 216 ("The rules that pro-
hibit banks from engaging in a full range of insurance services can only be justified on
political grounds. They cannot be justified on economic grounds.").

349. Indeed, it is interesting to note that it seems to matter not which party is in the
White House. Both the Bush and Clinton Administrations were and are strongly of the
view that combining commercial bank and insurance (as well as securities) powers
within the banking industry is good policy. See MODERNIZING THE SYSTEM (Bush Ad-
ministration proposal in 1991, is more fully described at supra note 304 and accompany-
ing text); supra note 318 and accompanying text (describing Clinton Administration
proposal); Keith Bradsher, Rubin Renews Call for Bank-Insurer Mergers, NEW YORK
TnEs, Sep. 23, 1995, at 18.
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gree, 350 though even there the lobbying prowess of the insurance in-
dustry has limited banks' success. 351

Thus, a second reason for resisting compromise on the insurance
issue is that adding insurance products to a bank's portfolio makes
good business and economic sense. This is true both for banks, which
find in insurance products an additional source of dependable reve-
nues,3 52 and for consumers of financial services, who would find
greater availability of insurance through banks' branches to be at the

350. Banks are allowed to sell insurance under the laws of 38 states, see Pamela
Atkins, Key Committee Chairmen Affirm They Will Resolve Insurance Dispute, 64 BNA's
BANKING REP. 1027 (1995) (statement of Edward Yingling, Executive Director of Gov-
ernment Relations for American Bankers Association), and half of the population lives
in states in which it is possible to buy insurance from a bank. High Court Could Ad-
dress Bank Insurance Powers Before Reg Relief Bill Hits Floor, 65 BNA's BANKING REP.
136 (1995) (statement of Philip Corwin, American Bankers Association Director of Re-
tail Banking). For a time, it was possible for banks to engage in broader insurance
activities under state than under federal banking law. This was changed in 1991. See
infra note 351.

351. In 1991 Congress enacted legislation that, except as permitted under a
grandfathering clause, prohibits a state bank from engaging in insurance activities not
permitted to national banks, 12 U.S.C. § 1831(a) (1988 & Supp. III 1991), and specifi-
cally preempted a Delaware statute that enabled a bank to engage in certain kinds of
nationwide insurance underwriting by creating a Delaware bank. See Symons, 19
BROOK. J. INT'L L. at 35.

352. Indeed, this was the apparent purpose of the small-town provision, 12 U.S.C.
§ 92 (1988). See supra note 59 and accompanying text. See Pamela Atkins, Administra-
tion Opposes Bank Relief Bill; ABA, SIA Ask Speaker to Rework Strategy, 64 BNA's
BANKING REP. 10215 (1995) (statement of Treasury Secretary Robert Rubin that further
bank involvement in insurance activities will enable them to diversify the earnings
sources, which "enhances the safety and soundness of the banking system").

If anything, bank movement into insurance activities is accelerating. See Special
Report: Life Insurance, the Next Step in Fee Income, Supplement (Nov. 13, 1995) to A-M.
BANKER, Nov. 15, 1995 at 4A (general survey of various means by which banks may
lawfully offer life and other insurance products, including lobby leases to independent
insurance agencies, hiring dedicated insurance sales representatives, using platform
employess to offer insurance products; potential annual premium market for life and
health products of $4 billion by 2000; Howard Kapiloff, Fleet Puts Insurance Effort on
Fast Track, Hiring Travelers Exec., AM. BANKER, Sep. 26, 1995, at 8 (bank hires senior
executive from large insurance company to develop a "comprehensive insurance pro-
gram by the end of 1996 that will offer customers various types of noninvestment-re-
lated insurance products including term and whole life, property and casualty,
disability, automobile, and health insurance;" products to be supplied by various insur-
ance compainies); Katherine Fraser, With Insurance, PNC's Policy is Direct Marketing,
AM. BANKER, Nov. 15, 1995, at 12 (bank intends to offer complete range of insurance
products through direct mail marketing program; such insurance is "another financial
service that helps enhance the customer relationship"); Michael White, Gingrich's Op-
position to Bank Insurnace Powers Doesn't Add Up, AM. BANKER, Oct. 11, 1995, at 8
(over 10,000 licensed agents sold insurance products in banks in 37 states; over 2000
FDIC-insured institutions sold annuities, generating one-third of all individual annuity
premiums for a total of more than $16 billion).
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least more convenient 3 53 and probably also less expensive.3 54 Thus it
is not surprising that elements of the insurance industry, in particular
agents who now sell it, are strongly opposed to further bank incur-
sions into their turf.355

A third reason to resist accepting the half loaf is that the kind of
compromise offered at this point has the potential for depriving banks
of some of the insurance powers they now possess or might hereafter
be able to exercise. One key element demanded by insurance interests
is confirmation that state insurance regulators have authority to li-
cense and regulate all products defined under state law as "insur-
ance."356 State insurance commissioners, whose "regulation" of
insurers sometimes takes on a protective air, could utilize such a mea-
sure to define "insurance" broadly enough to include existing standard
bank products which could thereupon become subject to new state reg-

353. See William Isaac, Insurers Are Shooting Themselves in the Foot in Battle
Against Banks, AM. BANKER, Sep. 7, 1995, at 4 (citing white paper published by Finan-
cial Institutions Insurance Association concerning current agent-based policy delivery
system that "simply cannot reach and serve the average American household"); Kathe-
rine Fraser, With Insurance, PNC's Policy is Direct Marketing, AM. BANKaR, Nov. 15,
1995, at 12 (bank targeting market, largely abandoned by traditional life insurance
agents, consisting of persons aged 18-49 years with annual household incomes under
$75,000 for solicitation by mail order campaign).

354. See Pamela Atkins, Administration Opposes Bank Relief Bill; ABA, SIA Ask
Speaker to Rework Strategy, 64 BNA's BANKmG REP. 1215 (1995) (statement of Treas-
ury Secretary Robert Rubin that further bank involvement in insurance activities "pro-
vides consumers with the benefits of a competitive financial services marketplace");
Merger Wave from Glass-Steagall Repeal Could Mean Ratings Drop, Analyst Says, 64
BNA's BANKING REP. 1180 (1995) (statement of Mark Puccia, Director of Standard &
Poor's Insurance Ratings, that, if insurance powers permitted to banks as part of statu-
tory reform, insurance underwriters could suffer ratings downgrades because market
shares would erode under increased competition, in that "some insurance firms cur-
rently pay 10 percent commissions on sales of products like single-premium deferred
annuities, a relatively high-cost distribution mode for what he called 'commodity prod-
ucts.' "); William Isaac, Insurers Are Shooting Themselves in the Foot in Battle Against
Banks, AM. BANKER, Sep. 7, 1995, at 4 (citing white paper published by Financial Insti-
tutions Insurance Association concerning "hugely expensive and inefficient" agent-
based policy delivery system); Katherine Fraser, With Insurance, PNC's Policy is Direct
Marketing, AM. BANKER, Nov. 15, 1995, at 12 (direct mail marketing of insurance prod-
ucts based upon bank customer base substantially less expensive than in-the-field in-
surance agency operations); John Kimelman, Natural Next Step for Bank Marketers?, at
4A, in Special Report: Life Insurance, the Next Step in Fee Income, Supplement (Nov. 14,
1995) to AM. BANKER, Nov. 15, 1995 (life insurance premiums to customers should be
reduced based upon larger volume of business by bank insurance sales personnel;
Chemical Bank sells through ATM network).

355. See, e.g., Keith Bradsher, Rubin Renews Call for Bank-Insurer Mergers, N.Y.
TniEs, Sep. 23, 1995, at 18 ("insurance agents, fearing that the sale of insurance in
bank branches would put them out of business, have mounted a furious lobbying cam-
paign to block the measure" allowing combination of bank, securities and insurance
businesses).

356. See supra note 323.
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ulation and to hinder the development of markets for banks' financial
products. 357

Fourth, there is also the likelihood that accepting a compromise
on the insurance issue could undo the other part of the package in-
volving Glass-Steagall. Major participants among the investment
banking firms have come to accept the idea of erasing many of the
boundaries between investment and commercial banking because of
the "two-way street" elements of some versions of the reform legisla-
tion. The idea is that, just as commercial banks will be permitted,
through their holding company affiliates or perhaps through SIDs to
engage in a broader range and higher volume of securities activities,
investment banking firms would similarly be permitted to affiliate
with commercial banking organizations through the holding company
structure. 358 But if, as a cost of being permitted to participate in com-
mercial banking, the investment banking or other financial firms
must give up their insurance or non-financial business interests, affili-
ations, or activities, then the entire arrangement loses much its at-
tractiveness to them. In effect, this arrangement ceases truly being a
"two-way street" and support of the Glass-Steagall part of the package
by investment banking or other financial firms can be expected to
melt,3 5 9 probably dealing it a death sentence. In other words, unless
each part of today's financial services industry is permitted to engage
in activities of or affiliate with the others, it seems unlikely that any
compromise will be enacted. This, of course, is just another version of
the perpetual legislative logjam point made earlier.360

These reasons, then, are surely a sufficient basis for refusing to
accept the compromise. There is in addition a further problem, surely
even more worrisome in the compromise context. If banking and se-

357. See Jonathan Macey, A Poison Pill to Destroy Banking Reform, WALL ST. J.,
June 7, 1995, at A14 ("Some state insurance commissioners, who often protect the in-
dustry they purportedly regulate, are likely to decide that many traditional banking
products, such as certain certificates of deposit, or standby letters of credit, are really
insurance and hence subject to their regulation."); Pamela Atkins, Key Committee
Chairmen Affirm They Will Resolve Insurance Dispute, 64 BNA's BANKING REP. 1027
(1995) (statement of Edward Yingling, Executive Director of Government Relations of
American Bankers Association).

358. See supra notes 315-21 and accompanying text.
359. Banks, Securities Groups Join in Lobbying Gingrich on Affiliations, 65 BNA's

BANKING REP. 132 (1995) ("securities firms" concerned that any Glass-Steagall reform
compromise not permitting affiliation among insurance, bank and securities firms
'would force them to divest themselves of interests in insurance firms as the price for
affiliating with banks"); Keith Bradsher, Insurance Agents Gain in Shaping of Bank
Bill, N. Y. TInEs, Jun. 14, 1995, at C8 (concerning compromise proposal "[slecurities
industry lobbyists are already threatening to oppose the bill because many securities
firms are affiliated with insurers and will not be allowed to merge with banks under the
current bill").

360. See supra notes 332-35 and accompanying text.
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curities interests could bring themselves to swallow hard and accept
insurance industry proposals limiting bank involvement in insurance
activities 36 1 and thus break the long-standing logjam on bank powers
legislation, such a compromise-of interests among the three main par-
ticipants in the financial services industry would surely be seen as or
would surely become more than simply this session's dabbling with
the financial services laws. It would surely become instead The Grand
Compromise, along the lines of the Glass-Steagall Act in the Thir-
ties,3 62 cementing in place a new demarcation of boundaries, this time
between banking and insurance,3 63 which defies economic or policy

361. These proposals would presumably entail (i) granting to state regulators au-
thority to define and regulate all "insurance" products and services, (ii) limiting the
authority of OCC to engage in further incremental reform under its Section 24 (Sev-
enth) mandate to interpret the meaning of "the business of banking" and (iii) rejecting
any new language dealing with bank/insurer affiliation.

362. See Pamela Atkins, Draft Bank Insurance Language Comes Under Fire from
Bank Groups, 64 BNA's BANKING REP. 1219 (1995) (statement of Philip Corwin, Direc-
tor of Retail Banking of American Bankers Association, concerning proposal to limit
insurance powers authority of OCC and grant state insurance regulators authority to
define 'insurance" for purposes of state regulation of it: the proposal "vastly expands
the power of state insurance regulators vis-a-vis national banks" and would put in a
new permanent wall between banking and insurance, akin to the Glass-Steagall Act's
restrictions on mixing commercial and investment banking"); Niles S. Campell, Ludwig
Outraged Over OCC Moratorium, Which Threatens Glass-Steagall Reform, BNA's BANK-
ING REP. 564, 565 (1995) (Comptroller Eugene Ludwig says that pending bills would
severely limit bank insurance and securities activities and "would establish for the next
century a financial industry regulatory framework based on product labels rather than
how banks are actually organized and do business").

Even the proposed five-year "sunset" limitation on the moratorium on OCC actions
augmenting bank insurance powers is suspect. See Bill McConnell and Olaf de
Senerpont Domis, 2 Key Officials at Treasury Hit House Leaders on Insurance, AM.
BANKER, Oct 4, 1995, at 2 (Treasury Undersecretary John D. Hawke, Jr. believes that
moratorium likely to be extended); Joyce F. Cutler and Pamela Atkins, Ludwig Urges
Bankers to Proceed with Caution in Any Banking Bill Tradeoffs, BNA's BANKING REP.
596, 597 (1995) (according to Comptroller Eugene Ludwig, such moratoriums tend to be
extended and, in any event, much could change during the five-year period).

363. Jonathan R. Macey, A Poison Pill to Destroy Banking Reform, WALL ST. J.,
June 7, 1995, at A14 (proposal to permit state insurance regulators to determine what
constitutes "insurance" and regulate it as such likely to result in "the continued balkani-
zation of the U.S. financial services industry"); Banks, Insurance Groups Join in Lobby-
ing Gingrich on Affiliations, 65 BNA's BANKING REP. 132 (1995) (letter from 9 securities
and banking organizations, see supra note 346, to Speaker Gingrich, concerning compro-
mise proposal, which " would not constitute true reform without the Baker Amendment
[permitting bank/insurance affiliations], but rather would be an attempt to reinstate a
balkanized financial structure totally out-of-date with the marketplace.' "); Niles S.
Campell, Ludwig Outraged Over OCC Moratorium, Which Threatens Glass-Steagall Re-
form, BNA's BANKING REP. 564, 565 (1995) (statement of Treasury Deputy Undersecre-
tary John Hawke that Congress seems intent upon dividing financial services industry
"among politically powerful segments, each with its own protected turf;" statement of
Comptroller Eugene Ludwig: "The desire to insulate a particular industry group [insur-
ance] from the discipline of competition does not seem to me to be a compelling reason to
restrain the free market. Indeed, the essence of the free market is that the economy
achieves savings - and consumers benefit - precisely because inefficient providers of
goods and services give way to more efficient providers").
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sense and which would be difficult to erase or move in the foreseeable
future.3 64

In other words, if after many years of ineffectual effort, the Con-
greys finally does repeal Glass-Steagall or at least significant parts of
it, and in that connection also deals in a quid pro quo fashion with the
relationship of banking and insurance, Congress will be unlikely to
revisit the issue of fundamental financial services reform any time
soon. Any such compromise reached now is likely to create the statu-
tory framework for the financial services universe for the foreseeable
future.

Such a compromise would be a bad bargain for nearly everyone.
Banks and legislators should reject it now, even if that means continu-
ation of the less than altogether satisfactory status quo.

CONCLUSION

If Congress does not act during this session, then what are the
costs and consequences? Obviously, participants in the financial serv-
ices industry would have to forego broad and swift Glass-Steagall re-
form. The artificial separation of investment and commercial
banking, of underwriting and lending, would persist, thus continuing
to impose costs on commercial bank intermediation efforts. 365

Commercial banks, however, can no doubt bear this regime for a
few more years at least. They have already achieved significant pro-
gress within the current regime toward mixing investment and com-
mercial banking. They may already provide a number of securities
services short of underwriting and dealing within the bank itself.3 6 6

Through the holding company, their affiliates can even engage in a
significant level of underwriting.36 7 The Proposed Part 5 Rules and
other OCC regulatory initiatives hold out even more promise for

364. See supra note 362 (statement of Comptroller Ludwig); see also Pamela Atkins,
Administration Opposes Bank Relief Bill; ABA, SIA Ask Speaker to Rework Strategy, 64
BNA's BANING REP. 1215 (1995) (letter from 9 securities and banking organizations,
see supra note 346, to Speaker Gingrich, concerning compromise proposal):

[The compromise proposal] goes in the opposite direction from promoting a
comprehensive structure for modernizing our financial system....

Rather than removing barriers to competition, the proposed approach
"will, in fact, impose new barriers between banking and insurance. This ap-
proach, if enacted, would not only severely undermine any prospects for mean-
ingful and comprehensive financial reform in this Congress, it would raise the
possibility that the opportunity for such reform may be foreclosed for the fore-
seeable future."

365. See Macey, 19 BROOK J. INT'L L. at 205.
366. See supra note 40 and accompanying text.
367. See supra notes 45-48 'and accompanying text. There has even been a sugges-

tion, attributed to Speaker of the House Gingrich, that in the event Congress is unable
to reform Glass-Steagall, it might be appropriate for the Federal Reserve Board to con-
sider increasing the current 10% underwriting revenue limitations, see supra note 267,

19961
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creeping reform in this area as OCC gives modern meaning to the
statutory phrase "the business of banking."3 68

More recently, commercial banks have also found innovative ways
to become more and more like investment banks, including the re-
packaging of their assets to enable them to behave like underwriters
rather than traditional lenders. For example, some commercial banks
have engaged in a general securitization of their loan assets through
the sale of traditional loan participations and the newer "loan
strips."

369

So much progress has been made through bank innovation and
agency action that some respected scholars are suggesting that com-
merical banks need no legislation assistance.370 At some point, never-
theless, this historical anachronism, Glass-Steagall, should be
consigned to the dustbin. However, in light of the fact that invest-
ment banking firms have accustomed themselves to the future mar-
riage of investment and commercial banking, at least assuming that
the insurance/bank affiliation problems can eventually be ironed
out,37 1 there is nothing urgent about achieving those nuptials this
year.

Moreover, if the legislative status quo is frozen, then bank pros-
pects for greater authority to engage in insurance activities are en-
hanced. Banks would not, of course, lose any of their recent gains in
the insurance area, such as in annuities. OCC could continue its ex-
ploration of hybrid insurance/bank products as investment vehicles,
such as the "retirement CD."3 72 VALIC has created ample room for
further expansion of bank powers in the insurance area and, for that
matter, in securities and other areas too. Indeed, there are now pro-
posals calling for an even more aggressive and expansive approach by
OCC in its deliberations concerning the availability of bank insurance
powers within section 24 (Seventh).3 73

on section 20 subsidiaries of bank holding companies. See Bill McConnell, Gingrich:
Fed May Open Door To More Underwriting Powers, AM. BANKER, Dec. 8, 1995, at 2.

368. See supra Parts IV and V.
369. A "loan strip" consists of a discreet part of a loan made under a revolving credit

facility. The loan strip can be separately sold when a borrowing occurs under the facil-
ity, thus enabling the originating lender to break up its debtor's obligation to repay the
bank into discrete pieces that it parcels off to other creditors. See M. STIGUM, THE
MONEY MARKET 1083 (1990); Banco Espanol de Credito v. Security Pacific Nat'l Bank,
973 F.2d 51 (2d Cir. 1992); Macey, 19 BROOK. J. INT'L L. at 211-12.

370. See Symons, 19 BROOK. J. INT'L L. at 30: "In fact, the securities powers of bank-
ing organizations have been expanded to such an extent that it is questionable whether
banks feel a continuing need for any additional federal legislation in this area."

371. See supra notes 345-46 and accompanying text.
372. See supra note 284 and accompanying text.
373. The interpretive device of perceiving "the business of banking" under Section

24 (Seventh) to consist of "customary banking practices" can yield the conclusion that
banks should be able to act as general insurance brokers, rather than merely brokers of
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As banks accumulate and make use of increased insurance pow-
ers under the watchful eye of OCC newly invigorated by VALIC and as
banks develop a track record of increased profitability, improved cus-
tomer service, and absence of serious threat to banking organization
safety and soundness, the force of the arguments by opponents to en-
hanced insurance powers under new legislation will surely diminish
over time.3 74 The Congress sitting in 1997 (or 1999) may thus prove
more hospitable to a Grand Compromise that is broader and more con-
ducive to the development of a more efficient financial services system
than is the current Congress.

credit insurance or financial investment products with some insurance attributes. See
Williams & Jacobsen, 50 Bus. LAw. at 800. Julie L. Williams and Mark P. Jacobsen
stated that:

[Bly tying the business of banking to customary banking practices, the Saxon
court's reasoning now could be used to support the opposite proposition - that
banks should be able to act as general insurance brokers. Many state-
chartered banks have been selling insurance for many years, at no detriment to
their safety and soundness. Similarly, national banks have been successfully
selling all forms of insurance in small towns and selling and underwriting more
limited insurance products nationwide. By relying on tradition to define the
business of banking, the Saxon reasoning actually opens the way for change as
customary practices in segments of the banking industry evolve.

Id. See R. Christian Bruce, Court Wins Predicted for Retirement CD; Bank Counsel
Urges Aggressive OCC Action, 64 BNA's BANKING REP. 694 (1995) (referring to Interpre-
tive Letter 494 as a basis for concluding that any financial product that is not specifi-
cally forbidden by banking statutes should be considered as potentially within "the
business of banking" under Section 24 (Seventh), former OCC regulator J. Michael
Shepherd recommended that OCC "go forward aggressively now, and ... approve the
sale of all life insurance" under Section 24 (Seventh), especially if no significant legisla-
tion is enacted); Jaret Seiberg, Banks Can Do More Than They Think, at 15A, in Special
Report: Life Insurance, the Next Step in Fee Income, Supplement (Nov. 13, 1995) to AM.
BANKER, Nov. 15, 1995 (proposal to treat life insurance products as investment vehicles,
particularly as to universal life insurance, which is said to more closely resemble a mu-
tual fund than a typical insurance product).

374. One argument that some opponents of expanded bank involvement in insur-
ance activities frequently make is that banks wearing both hats are thereby in a posi-
tion to engage in tying and other kinds of anticompetitive behavior, e.g., tying approval
of a bank loan made for the purchase property to the purchase by the borrower of prop-
erty or other insurance from the bank. Congress knows how to prohibit the tying of
credit to other products and services, see 12 U.S.C. § 1972 (1988), and OCC can cer-
tainly impose regulations to deal with such dangers. Moreover, the more general legis-
lative solutions to anticompetitive behavior can be brought to bear on banks as well.
See Macey, 19 BROOK. J. INT'L L. at 218 n.39.

1996]




