THE UNITED STATES SUPREME COURT
GOES COLOR-BLIND: ADARAND
CONSTRUCTORS, INC. V. PENA
INTRODUCTION
The federal government's adoption of affirmative action programs
has provoked much controversy. 1 Governmental affirmative action
programs have historically involved the government's use of racial
classifications to assist members of racial minority groups in achieving equal opportunity. 2 Use of federal affirmative action programs increased rapidly throughout the 1960s and 1970s as federal lawmakers
attempted to make amends for the remaining vestiges of racial segregation and racist attitudes that constituted barriers to the advancement of minorities. 3 Virtually all federal agencies have utilized some
type of affirmative action. 4 One example of a typical federal affirmative action program is the preferential treatment of minorities in pro5
curement contract grants.
Affirmative action has recently presented a variety of difficult
legal and social problems due to the intense emotions resulting from
the use of such programs. 6 Courts and commentators have long debated the propriety of these programs. 7 While proponents of affirmative action characterize such racial preferences as benign and
necessarily directed towards ensuring equal opportunity and achievement for all, the opponents of affirmative action view such preferential
treatment as constitutionally impermissible discrimination interfer1. Don Munro, The Continuing Evolution of Affirmative Action Under Title VII:
New DirectionsAfter the Civil Rights Act of 1991, 81 VA. L. REV. 565, 565-66 (1995);
Mitchell H. Rubinstein, Note, The Affirmative Action Controversy, 3 HOFSTRA LAB. L.J.
111, 111-12 (1985); Deborah E. Klein, Note, Wygant v. Jackson Board of Education:
Affirmative Action and the Innocent Party, 18 U. TOL. L. REV. 519 (1987).
2. JOHN E. NowAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAw § 14.10(a)(1) at
655 (4th ed. 1991); see Munro, 81 VA. L. REV. at 609 n.1 (stating that "[t]he Kennedy
administration coined the phrase 'affirmative action' in 1960.... Affirmative action is
also sometimes called 'reverse discrimination.' Semantics seem to matter a great deal,
as the choice of terms has taken on normative overtones").
For the purposes of this Note, a benign race-conscious program (or a benign racial
classification) refers to the government's use of racial classifications in order to assist
members of a minority race. Invidious race-conscious programs (or an invidious racial
classification) refers to the government's use of racial classifications to oppress a minority race.
3. Joan Biskupic, Court Toughens Standardfor FederalAffirmative Action, WASH.
PoST,June 13, 1995, at Al.
4. Id.
5. Id.
6. Munro, 81 VA. L. REV. at 565-66.
7. Id. at 566.
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ing with the policy that the government must treat all citizens equally
and as individuals rather than as members of a minority group. 8
In Adarand Constructors, Inc. v. Pena,9 Adarand Constructors
("Adarand") challenged a federal affirmative action program that gave
contractors with whom the government did business a financial incentive to hire small disadvantaged subcontractors.' 0 The program required contractors to presume that certain minorities were
disadvantaged and thereby entitled to take advantage of the incentive
program."' Adarand challenged the federal program as a violation of
the guarantees incorporated under the Fifth Amendment of the
United States Constitution. 12 The Equal Protection Clause of the
Fourteenth Amendment states that "[nio state shall.., deny to any
u3
person within its jurisdiction the equal protection of the laws.'
While the Fourteenth Amendment's Equal Protection Clause only applies to the states, the United States Supreme Court has held that the
Fifth Amendment's Due Process Clause extends the same equal pro14
tection mandate to the federal government.
This Note will first review the United States Supreme Court's
holding in Adarand.15 This Note will then examine United States
Supreme Court decisions developing the appropriate standard of review for benign racial classifications. 1 6 This Note will next explore
8. David G. Savage, New Cases Return a Volatile Issue to the Top of the Supreme
Court'sAgenda, 81 A.B.A. J. 40, 41-42 (1995); Rubinstein, 3 HOFSTRA LAB. L.J. at 112.
9. 115 S. Ct. 2097 (1995).
10. Adarand Constructors, Inc. v. Skinner, 790 F. Supp. 240, 241-42 (Colo. 1992);
Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097, 2103-04 (1995).
11. Adarand Constructors,Inc., 790 F. Supp. at 242.
12. Adarand Constructors, Inc., 115 S. Ct. at 2104. U.S. CONST. amend. V. The
Fifth Amendment provides:
No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use,
without just compensation.
Id.
13. U.S. CONST. amend. 14, § 1. Section 1 of the Fourteenth Amendment states:
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive
any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.
Id.
14. Adarand Constructors, Inc., 115 S. Ct. at 2111. See Kenneth L. Karst, The
Fifth Amendment's Guaranteeof Equal Protection, 55 N.C. L. REv. 541, 554 (1977).
15. See infra notes 19-134 and accompanying text.
16. See infra notes 135-247 and accompanying text.
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the propriety of judicial deference when reviewing congressional affirmative action programs. 17 This Note will then analyze the merits of
affirmative action as a matter of governmental policy and will conclude that the federal government's use of affirmative action programs
is inconsistent with the right to equal protection of the laws.' 8
FACTS AND HOLDING
In Adarand Constructors, Inc. v. Pena,19 the United States
Supreme Court held that all racial classifications adopted by federal,
state, or local governmental actors must be reviewed under strict scrutiny. 20 Adarand involved an equal protection challenge to a federal
government subcontracting program that provided for a minority
business set-aside involving racial preferences in federal contracting. 2 1 Although Adarand Constructors ("Adarand"), a non-minority subcontractor specializing in guardrails, had submitted the lowest
bid to perform subcontracting work on a federal highway project,
Adarand's bid was rejected in favor of a minority-owned subcontracting firm. 2 2 Because the subcontracting program provided financial in-

centives to prime contractors on federal projects for hiring minority
subcontractors, the minority firm's bid was much more economical for
23
the prime contractor than Adarand's bid.
Under the provisions of the Small Business Act, the Federal Government established certain goals to increase the awards of government procurement contracts to small businesses "owned and
24
controlled by socially and economically disadvantaged individuals."
The Small Business Act defined "socially disadvantaged individuals as
those individuals who "have been subjected to racial or ethnic prejudice or cultural bias because of their identity as a member of a group
without regard to their individual qualities." 2 5 The Small Business
Act defined "economically disadvantaged individuals" as "those socially disadvantaged individuals whose ability to compete in the free
enterprise system has been impaired due to diminished capital and
credit opportunities as compared to others in the same business area
who are not socially disadvantaged." 26 The Small Business Act fixed
17. See infra notes 292-307 and accompanying text.
18. See infra notes 329-50 and accompanying text.
19. Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097 (1995).
20. Adarand Constructors, Inc., 115 S. Ct. at 2097-2113.
21. Id. at 2104.
22. Id. at 2102.
23. Brief for Petitioner at 8,Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097
(1995) (No. 93-1841).
24. 15 U.S.C.A. § 644(g)(1) (West Supp. 1995).
25. 15 U.S.C.A. § 637(aX5) (West Supp. 1995).
26. 15 U.S.C.A. § 637(a)(6) (West Supp. 1995).
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the government-wide goal for the minimum participation of disadvantaged business enterprises ("DBE") at five percent of the value of all
federal government prime contract and subcontract awards in a given
27
year.
In addition to providing a government-wide goal, the Small Business Act further mandated that each federal agency set an annual
goal to provide the maximum opportunity for these DBEs to acquire
agency contracts. 28 The Small Business Act required federal agencies
to establish goals for their own procurement contracts and to ensure
that the goals realistically reflected the potential of the DBE to per29
form the contracts.
In 1979, the Federal Highway Administration ("FHWA"), a federal agency in the Department of Transportation, implemented the
Subcontracting Compensation Clause Program ("Program") as a component of the Federal Lands Highway Act under the statutory authorization of the Small Business Act.30 The FHWA adopted the Program
in an attempt to fulfill the Small Business Act's agency goal requirements.3 1 The Program required the inclusion of a special subcontracting compensation clause in agency contracts of small value or
contracts where a small business had been awarded the prime contract.3 2 The Program gave prime contractors financial incentives for
33
hiring DBEs for subcontracting work.
To be eligible to participate as a DBE, the Program required a
subcontractor to be a small business officially certified as socially and
economically disadvantaged by either the Small Business Administration ("SBA") or by a state that followed the Department of Transportation's regulations.3 4 Under the Program, a small business was
socially and economically disadvantaged if it was both owned and controlled by a person who fit within the definitions set forth in the Small
Business Act.35 According to the Small Business Act:
The term "small business concern owned and controlled by
one or more socially and economically disadvantaged individuals" shall mean a small business concern: (i) which is at
27.

15 U.S.C-A. § 644(g)(1) (West Supp. 1995).

28. Id.
29. 15 U.S.C.A. § 644(g)(2) (West Supp. 1995); 13 C.F.R. § 124.107 (1994).
30. Adarand Constructors, Inc. v. Pena, 16 F.3d 1537, 1540 (10th Cir. 1994).
31. Adarand Constructors,Inc., 16 F.3d at 1540.
32. Id.
33. Id.

34. Id. In order for a contractor to benefit from a subcontracting compensation
clause, the contractor had to hire a subcontractor certified as a small DBE by either the
Small Business Administration or a state following the Department of Transportation's
regulations. Adarand Constructors, 115 S. Ct. at 2104.

35. 15 U.S.C.A. § 637(d)(3)(c) (West Supp. 1995).
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least 51 per centum owned by one or more socially and economically disadvantaged individuals; or in the case of any
publicly owned business, at least 51 per centum of the stock
of which is owned by one or more socially and economically
disadvantaged individuals; and (ii) whose management and
daily business operations
are controlled by one or more of
36
such individuals.
The Small Business Act stated, "The SBA presumes that Black, Hispanic, Asian Pacific, Subcontinent Asian, and Native Americans, as
well as 'members of other groups designated from time to time by
SBA,' are 'socially disadvantaged.'"s7 This presumption, however,
was rebuttable if a third party presented evidence suggesting that the
subcontractor was neither socially nor economically disadvantaged. 38
On September 15, 1989, the Central Federal Lands Highway Division ("CFLHD"), an agency of the FWHA, received funds as provided
by the Surface Transportation and Uniform Relocation Assistance Act
("STURAA") for a highway project in Colorado known as the West
Dolores project. 3 9 STURAA, a Department of Transportation appropriations measure, created various federal programs designed to benefit disadvantaged business enterprises. 40 In accordance with
STURAA, no less than ten percent of all authorized appropriations
were to be expended on small businesses owned and managed by socially and economically disadvantaged individuals. 4 1 STURAA required that all agencies receiving money under STURAA "take all
necessary and reasonable steps ...

to ensure that minority business

enterprises have the maximum opportunity to compete for and perform contracts." 42 In addition to adopting the Small Business Act's
definition of socially and economically disadvantaged individuals,
STURAA similarly contained a rebuttable presumption that certain
43
minority groups were socially and economically disadvantaged.
36. Id.
37. Adarand Constructors, Inc., 115 S. Ct. at 2103 (quoting 13 C.F.R.
§ 124.105(B)(1) (1994)).
38. Id. at 2103.
39. Adarand Constructors,Inc., 16 F.3d at 1541.
40. Adarand Constructors,Inc., 790 F. Supp. at 242.
41. 101 Stat. 144-45 (1987). Section 106(cXl) of STURAA states in pertinent part:
Except to the extent that the Secretary determines otherwise, not less than 10
percent of the amounts authorized to be appropriated under titles I and III of
this Act or obligated under titles I, II, and III (other than section 203) of the
Suface Transportation Assistance Act of 1982 after the date of the enactment of
this act shall be expended with small business concerns owned and controlled
by socially and economically disadvantaged individuals.
Id.
42. Adarand Constructors, Inc., 790 F. Supp. at 242 (quoting 49 C.F.R. §§ 23.7,
23.43 (1994)).
43. 101 Stat. 146 (1987); 49 C.F.R. § 23.62 (1994).
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The CFLHD awarded a prime contract for the West Dolores project to the Mountain Gravel & Construction Company ("Mountain
Gravel"). 4 4 Following its usual practice, CFLHD included a subcontracting compensation clause in this contract. 45 The subcontracting
compensation clause stated that, if Mountain Gravel hired subcontractors that were certified "as small businesses controlled by socially
and economically disadvantaged individuals" to work on the project,
46
Mountain Gravel would receive a bonus payment from CFLHD.
After winning the West Dolores project contract, Mountain Gravel
47
solicited bids from subcontractors for the construction of guardrails.
To receive the benefits of the subcontracting compensation clause,
STURAA required Mountain Gravel to hire a subcontractor certified
as a small DBE. 48 Adarand Constructors, Inc. ("Adarand"), a highway

construction company specializing in highway guardrails, submitted a
49
bid for a portion of the guardrail work on the West Dolores project.

Randy Pech, a white male, managed Adarand, and, therefore,
Adarand was not certified as a DBE.5 0 Gonzalez Construction Company ("Gonzalez"), a certified DBE, also submitted a bid. 5 1 Although
44. Adarand Constructors,Inc., 16 F.3d at 1541.
45. Adarand Constructors,Inc., 16 F.3d at 1541-42.
46. Adarand Constructors,Inc., 115 S. Ct. at 2102. The subcontracting compensation clause included in the prime contract in Adarand stated:
Subcontracting. This subsection is supplemented to include a Disadvantaged
Business Enterprise (DBE) Development and Subcontracting Provision as follows: Monetary compensation is offered for awarding subcontracts to small
business concerns owned and controlled by socially and economically disadvantaged individuals.... A small business concern will be considered a DBE after
it has been certified as such by the U.S. Small Business Administration or any
State Highway Agency. Certification by other Government agencies, counties,
or cities may be acceptable on an individual basis provided the Contracting
Officer has determined the certifying agency has an acceptable and viable DBE
certification program. If the Contractor requests payment under this provision, the Contractor shall furnish the engineer with acceptable evidence of the
subcontractor(s) DBE certification and shall furnish one certified copy of the
executed subcontract(s).... The Contractor will be paid an amount computed
as follows:
1. If a subcontract is awarded to one DBE, 10 percent of the final amount of the
approved DBE subcontracts, not to exceed 1.5 percent of the original contract
amount.
2. If subcontracts are awarded to two or more DBEs, 10 percent of the final
amount of the approved DBE subcontracts, not to exceed 2 percent of the original contract amount.
Id. at 2103-04.
47. Adarand Constructors,Inc., 115 S. Ct. at 2102.
48. Id. at 2104.
49. Id. at 2102.
50. Brief for Petitioner at 8,Adarand Constructors, Inc. (No. 93-1841); see 15
U.S.C.A. 637(d)(3)(C) (West Supp. 1995). "Adarand is managed by Randy Pech, a white
male. Its stockholders include Valery J. Pech (Randy Pech's wife), Steven M. Goeglein,
Ruth Pech and Linda Cosden." Adarand Constructors,Inc., 790 F. Supp. at 241 n.1.
51. Adarand Constructors,Inc., 115 S.Ct. at 2102.
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Adarand submitted the lowest bid, Mountain Gravel rejected
Adarand's bid in favor of minority-owned Gonzalez. 5 2 Mountain
Gravel would have accepted Adarand's bid; however, the bonus payment Mountain Gravel received for hiring a DBE such as Gonzalez
made the Gonzalez bid more economical for Mountain Gravel.53
After losing the subcontract to Gonzalez, Adarand filed suit in the
United States District Court for the District of Colorado, challenging
the constitutionality of the DBE Program. 54 Specifically, Adarand
challenged the Program's race-based presumptions, arguing that
these presumptions violated Adarand's right to Equal Protection
under the Fifth Amendment. 55 Adarand claimed that, to justify the
adoption of the race-conscious DBE Program, the CFLHD first needed
to make specific findings of prior discrimination. 56 In its complaint,
Adarand sought declaratory and injunctive relief against any use of
the future plus any addithe subcontracting compensation clause in 57
equitable.
find
would
court
the
relief
tional
Following a hearing on cross-motions for summary judgment, the
district court granted the government's motion and accordingly dismissed Adarand's claim. 58 The district court rejected Adarand's contention, holding that congressional programs may meet a more lenient
standard of review than state or local government programs. 59 Relying on Congress' unique powers under section 5 of the 14th Amendment, the district court noted that Congress may use race-conscious
classifications more freely than state or local governments.6 0 To be
constitutional, the district court held that the Program needed only to
serve "important governmental objectives and that it must be substantially related to achievement of these objectives."6 1 The district
court concluded that, in this case, the challenged policies did not violate Adarand's right to equal protection and found that the govern52. Id.
53. Brief for Petitioner at 8, AdarandConstructors,Inc. (No. 93-1841). By hiring a
qualified DBE to do the subcontracting work, Mountain Gravel became entitled to a
bonus of approximately $10,000.00. Id. In an affidavit, Mountain Gravel's Chief Estimator stated that Mountain Gravel "would have accepted Adarand's bid, had it not been
for the additional payment it received by hiring Gonzalez instead." Adarand Constructors, Inc., 115 S. Ct. at 2102.
54. Adarand Constructors,Inc., 790 F. Supp. at 240-41.
55. Id. at 241; Adarand Constructors,Inc., 115 S. Ct. at 2104.
56. Adarand Constructors,Inc., 16 F.3d at 1544.
57. Adarand Constructors,Inc., 115 S. Ct. at 2104.
58. Adarand Constructors,Inc., 790 F. Supp. at 245.
59. Adarand Constructors,Inc., 790 F. Supp. at 243.
60. Id. at 243-44. Section 5 of the Fourteenth Amendment states, "Congress shall
have the power to enforce, by appropriate legislation, the provisions of this article."
U.S. CONST. amend. XIV, § 5.
61. Adarand Constructors,Inc., 790 F. Supp. at 243.
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mental policies were narrowly tailored to the important objective of
62
remedying racial discrimination.
Adarand appealed, and the United States Court of Appeals for the
Tenth Circuit affirmed the district court's determination that the Program and its race-based presumptions were constitutional. 63 In so
holding, the Tenth Circuit first addressed whether Adarand had
standing to bring its equal protection claim. 64 After the Tenth Circuit
concluded that Adarand had standing to challenge the provisions of
the Small Business Act authorizing the Program, the Tenth Circuit
proceeded to examine the remaining constitutional issues involved in
the case. 65 The Tenth Circuit agreed with the district court's determination that federal government action under congressional authority
should receive special deference from the courts. 66 Accordingly, the
Tenth Circuit affirmed the district court's use of a more lenient standard of review resembling intermediate scrutiny for federal race-con67
scious action.
The Tenth Circuit reasoned that, for the Program to be constitutional under this standard, the program must be substantially related
to achieving an important governmental interest. 6 s Noting that this
standard of review allowed great deference to congressional action,
the Tenth Circuit stated that a federal agency did not have to make
independent findings of prior discrimination to justify the use of benign race-conscious programs. 6 9 The Tenth Circuit held that the Program was narrowly tailored to the achievement of the important
governmental objective of providing opportunities for small disadvantaged business concerns. 70 The Tenth Circuit noted that the qualifying criteria of the Program were not limited solely to members of
racial minorities, because eligibility was based on economic disadvantage as well. 7 1 Because of the Program's requirement that a subcon-

tractor be economically disadvantaged to participate, the Tenth
Circuit determined that the Program's classifying criteria were not
based solely on race. 72 Additionally, the Tenth Circuit stated that,
because the Program induced, rather than compelled, prime contractors to choose a certified DBE over a non-disadvantaged business en62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.

Id. at 245.
Adarand Constructors,Inc.,
Adarand Constructors,Inc.,
Id.
Id. at 1545-47.
Adarand Constructors,Inc.,
Id. at 2112.
Adarand Constructors,Inc.,
Id. at 1547.
Id.
Id.

115 S. Ct. at 2104.
16 F.3d at 1543.
115 S. Ct. at 2104.
16 F.3d at 1545.
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the Program did not violate any equal
tity for subcontracting work,
73
protection requirements.
Adarand again appealed, and the United States Supreme Court
granted certiorari on September 26, 1994, to resolve the issue of which
standard of review was appropriate for reviewing congressionally directed benign racial classifications. 74 Prior to addressing the merits of
the case, however, the Supreme Court first considered whether
Adarand had standing to seek forward-looking relief.7 5 Although

Adarand's assertion that it had lost a past contract due to the subcontracting compensation clause entitled Adarand to pursue damages for
such a loss, the Court stated that this alone would not necessarily
warrant forward-looking relief.76 For Adarand to maintain a claim for
forward-looking relief, the Court noted that Adarand must assert that
the future use of the subcontracting compensation clause would constitute "an invasion of a legally protected interest which is (a) concrete
and particularized, and (b) actual or imminent, not conjectural or
77
hypothetical."
The Court stated that Adarand's claim that the use of subcontracting compensation clauses by the government denied Adarand
equal protection was "concrete and particularized," because Adarand
demonstrated the "invasion of a legally protected interest" personal to
Adarand. 78 To fulfill the imminent injury requirement, the Court directed that Adarand demonstrate that it would bid sometime in the
near future on a government contract offering prime contractors financial incentives for hiring DBEs as subcontractors. 7 9 Adarand satisfied
this requirement because Adarand established that it bid on each
guardrail contract let in Colorado, and a review of statistics indicated
that CFLHD granted one and a half contracts each year on average,
which could possibly injure Adarand similar to the way alleged in
Adarand's complaint.8 0
73. Id.
74. Adarand Constructors,Inc., 115 S. Ct. at 2104.
75. Id.
76. Id. (stating that "the fact of past injury, 'while presumably affording [the plaintiff) standing to claim damages ... does nothing to establish a real and immediate

threat that he would again' suffer similar injury in the future"). Adarand's loss of the
West Dolores project contract to Gonzalez was the past injury that Adarand suffered.
Id.
77. Adarand Constructors,Inc., 115 S. Ct. at 2104.

78. Id. at 2104-05 (noting that "Adarand need not demonstrate that it has been, or
will be, the low bidder on a government contract. The injury in cases of this kind is that
a 'discriminatory classification prevent(s) the plaintiff from competing on an equal footing' "). Id.
79. Id.
80. Id.
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In a 5-4 decision, the United States Supreme Court held that all
racial classifications adopted by federal, state, or local governmental
actors must be reviewed under strict scrutiny.8 1 The Supreme Court
held that, under strict scrutiny, all racial classifications, whether invidious or benign, must be narrowly tailored to further a compelling
government interest.8 2 The Court noted that the equal protection
guarantees under the Fifth and Fourteenth Amendments protect persons and not groups. 83 The Court stated that race is a group classification that has long been recognized as irrelevant, and, therefore, the
Constitution prohibited such group classifications. 8 4 Accordingly, the
Court stated that all government action based on race should be subjected to strict judicial scrutiny to promote the long-standing policy
that the government should not infringe on an individual's right to
equal protection. 85 The Court's holding overruled its prior decision in
Metro Broadcasting, Inc. v. Federal Communications Commissions6
which had directed courts to review congressional remedial programs
s7
under intermediate scrutiny.
After reviewing the Court's previous decisions regarding racial
classifications by the government, the Court identified three general
principles in support of its holding.8 8 First, the Court noted that its
prior decisions established the principle of skepticism towards government classifications based on race.8 9 According to the Court, the principle of skepticism demands that courts vigorously examine any racebased preferences. 90 By requiring all racial classifications to be subjected to strict scrutiny review, the Court noted that the judiciary
would be given an important tool to differentiate between impermissible and permissible uses of race-based policies by the government. 9 1
81.

Id. at 2097-2113. The Court did not rely on any specific case for its holding and

noted that its "failure to produce a majority opinion in Bakke, Fullilove, and Wygant left
unresolved the proper analysis for remedial race-based governmental action." Id. at
2109. Instead, the Court noted that the case law prior to Metro Broadcasting,Inc. v.
Federal Communications Commission, 497 U.S. 547 (1990), established three general
principles that justified its decision in Adarand. See id. at 2111.
82. Adarand Constructors,Inc., 115 S. Ct. at 2113.
83. Id. at 2112.
84. Id. at 2112-13 (stating that "[a] free people whose institutions are founded
upon the doctrine of equality, should tolerate no retreat from the principle that government may treat people differently because of their race only for the most compelling
reasons").
85. Id. at 2112-13.
86. 497 U.S. 547 (1990).
87. Adarand Constructors,Inc., 115 S. Ct. at 2113.
88. Id. at 2111.
89. Id. at 2111 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 273-74
(1986)).
90. Id.
91. Id. at 2113.
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Second, the Court recognized that the principle of consistency justified holding all racial classifications to the same standard of review. 92 In recognizing this principle, the Court stated that
constitutional review under the Equal Protection Clause should not
depend on which race is burdened or benefited by a governmental classification. 9 3 The Court noted that, when the government disadvantages an individual because of race, that individual suffers a real
injury regardless of the race of the individual. 94 Because equal protection is a personal right, the Court stated that it would be inconsistent
95
to require a varying standard of review.
In addition to skepticism and consistency, the Court determined
that the principle of congruence warranted that the same standard of
review must be employed for all racial classifications. 9 6 The Court
stated that equal protection analysis is the same under the Fifth and
Fourteenth Amendments. 9 7 Because the analysis is the same under
each amendment, the. Court stated that the federal government
98
should be held to the same standard of review as the states.
Although the Court held that the Program would be subject to
review under strict scrutiny, the Court did not decide whether the program would survive such stringent review. 99 Instead, the Court vacated the judgment of the Tenth Circuit and remanded the case for
further proceedings consistent with its opinion.10 0 The Court noted
that strict scrutiny would not disqualify Congress from adopting a
race-conscious program to remedy specific instances of discrimination
and insisted that strict scrutiny was not "strict in theory, but fatal in
fact."' 0 1
In his concurring opinion, Justice Antonin Scalia agreed with the
Court's holding but enunciated his view that racial preferences would
not likely be able to survive strict scrutiny.' 0 2 First, Justice Scalia
noted that the government could never have a compelling interest that
would justify racial discrimination as a means of making up for past
discrimination.103 Justice Scalia conceded that the government may
be justified in compensating individuals who have suffered discrimina92. Id. at 2111.
93. Id.
94.

95.
96.
97.
98.
99.
100.
101.
102.
103.

Id. at 2114.

Id. at
Id. at
Id. at
Id.
Id. at
Id. at
Id. at
Id. at
Id. at

2112-13.
2111.
2116.
2111-18.
2118.
2117.
2118-19 (Scalia, J., concurring).
2118 (Scalia, J., concurring).
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tion; however, Justice Scalia rejected the notion that the Constitution
would permit the current utilization of racial discrimination against
certain racial groups as a means of compensating other racial
groups. 10 4 According to Justice Scalia, the concept of discriminating
against one race to give preferences to another is inconsistent with the
mandate of the equal protection guarantees, regardless of the government's underlying motives. 10 5 Justice Scalia noted:
Individuals who have been wronged by unlawful racial discrimination should be made whole; but under our Constitution there can be no such thing as either a creditor or a debtor
race. That concept is alien to the Constitution's focus upon
the individual ... and its rejection of dispositions based on
race ...or based on blood.106
10 7
Justice Clarence Thomas wrote a separate concurring opinion.
In his concurring opinion, Justice Thomas argued that the race-based
programs not only raised serious constitutional questions, but also
morally undermined the equal protection principle.108 Justice
Thomas argued that there was no difference between racial classifications intended to oppress a race and "those that distribute benefits on
10 9
the basis of race in order to foster some current notion of equality."
Justice Thomas equated benign discrimination with invidious discrimination and noted that, regardless of the underlying motive, benign
discrimination was still racial discrimination.1 1 0 Due to the unintended consequences of benign discrimination, Justice Thomas found
that benign discrimination was "as poisonous and pernicious as any
other form of discrimination.""' 1 Among such consequences, Justice

104. Id.
105. Id. at 2118-19 (Scalia, J., concurring).
106. Id. at 2118 (citations omitted) (Scalia, J., concurring).
107. Id. at 2119 (Thomas, J., concurring).
108. Id. (Thomas, J., concurring). Justice Clarence Thomas stated that:
[t]hese programs not only raise grave constitutional questions, they also undermine the moral basis of the equal protection principle. Purchased at the price
of immeasurable human suffering, the equal protection principle reflects our
Nation's understanding that such classifications ultimately have a destructive
impact on the individual and our society.
Id. (Thomas, J., concurring).
109. Adarand Constructors,Inc., 115 S. Ct. at 2119 (Thomas, J., concurring).
110. Id. (Thomas, J., concurring). Justice Thomas stated:
[I]n my mind, government-sponsored racial discrimination based on benign
prejudice is just as noxious as discrimination inspired by malicious prejudice.
In each instance, it is racial discrimination, plain and simple .... It should be
obvious that every racial classification helps, in a narrow sense, some races and
hurts others. As to the races benefited, the classification could surely be called
"benign." Accordingly, whether a law relying upon racial taxonomy is "benign"
or "malign"... either turns on "whose ox is gored," or on distinctions found only
in the eyes of the beholder.
Id.. at 2119 n.1. (Thomas, J., concurring) (citations ommitted).
111. Id. at 2119 ( Thomas, J., concurring).
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Thomas noted that these programs created a stigma of inferiority, pro112
voked resentment, and caused minorities to develop dependencies.
Accordingly, Justice Thomas opposed both invidious and benign government racial-based classifications and urged that there was no "ra113
cial paternalism exception to the principle of equal protection."
Although these programs might be the product of good intentions, Justice Thomas noted that good intentions were irrelevant under constitutional analysis. 114
In his dissenting opinion, Justice John Paul Stevens opposed the
Court's holding that benign race-based classifications should be reviewed using strict scrutiny. 115 Justice Stevens also opposed the
Court's departure from controlling precedent. 1 16 Justice Stevens
agreed with the Court's principle of skepticism towards racial classifications and noted that courts must be wary of any governmental action that employs a racial classification. 1 17 Justice Stevens, however,
disagreed with the Court's finding that there was no difference between benign and invidious racial classifications. 118 Justice Stevens
stated:
The Court's concept of consistency assumes that there is no
significant difference between a decision by the majority to
impose a special burden on the members of a minority race
and a decision by the majority to provide a benefit to certain
members of that minority notwithstanding its incidental burden on some members of the majority. In my opinion that
assumption is untenable. There is no moral or constitutional
112. Id. ( Thomas, J., concurring). Justice Thomas explained:
There can be no doubt that racial paternalism and its unintended consequences
can be as poisonous and pernicious as any other form of discrimination. Socalled "benign" discrimination teaches many that because of chronic and apparently immutable handicaps, minorities cannot compete with them without
their patronizing indulgence. Inevitably, such programs engender attitudes of
superiority or, alternatively, provoke resentment among those who believe that
they have been wronged by the government's use of race. These programs
stamp minorities with a badge of inferiority and may cause them to develop
dependencies or to adopt an attitude that they are "entitled" to preferences.
Id. (Thomas, J., concurring).
113. Adarand Constructors,Inc., 115 S. Ct. at 2119.
114. Id. Justice Thomas explained:
As far as the Constitution is concerned, it is irrelevant whether a government's
racial classifications are drawn by those who wish to oppress a race or by those
who have a sincere desire to help those thought to be disadvantaged. There
can be no doubt that the paternalism that appears to lie at the heart of this
program is at war with the principle of inherent equality that underlies and
infuses our Constitution.
Id. (Thomas, J., concurring).
115. Adarand Constructors, Inc., 115 S. Ct. at 2126-27 (Stevens, J., dissenting).
116. Id. (Stevens, J., dissenting).
117. Id. at 2120 (Stevens, J., dissenting).
118. Id. (Stevens, J., dissenting).
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equivalence between a policy that is designed to perpetuate a
caste system and one that seeks to eradicate racial subordination. Invidious discrimination is an engine of oppression,
subjugating a disfavored group to enhance or maintain the
power of the Court. Remedial race-based preferences reflect
the opposite impulse: a desire to foster equality in society. 119
Justice Stevens argued that the common use of the term "affirmative
action" was proof that people understood the distinction between good
and bad intentions. 120 In addition, Justice Stevens stated that the
Court should give deference to Congress due to its special powers to
enforce the Fourteenth Amendment's guarantees of equal protection.12 1 Accordingly, Justice Stevens argued that Congress' special
competence and constitutional authority "should be accorded far
greater deference than those of a state or municipality." 12 2 Finally,
Justice Stevens criticized the Court for misapplying the doctrine of
stare decisis in holding that all race-conscious programs mandated by
12 3
Congress must survive strict scrutiny.
Justice David H. Souter also dissented, agreeing with Justice Stevens that stare decisis required that affirmative action programs man12 4
dated by Congress be reviewed under a lesser standard of review.
While still arguing that the Court should have applied the more lenient standard of review, Justice Souter found that some race-conscious
classifications would survive the higher standard of review. 125 Justice
Souter also reasoned that Congress' unique enforcement powers under
section 5 of the Fourteenth Amendment might provide the compelling
interest needed to satisfy strict scrutiny. 126 Finally, Justice Souter
stated that the adoption of strict scrutiny as the standard of review for
race-conscious federal programs would not necessarily have any effect
1 27
on proper federal remedial programs.
119. Id. (Stevens, J., dissenting).
120. Id. at 2121-22 (Stevens, J., dissenting); Justice Stevens stated:
The Court's explanation for treating dissimilar race-based decisions as though
they were equally objectionable is a supposed inability to differentiate between

"invidious" and "benign" discrimination. But the term "affirmative action" is
common and well understood. Its presence in everyday parlance shows that
people understand the difference between good intentions and bad. As with
any legal concept, some cases may be difficult to classify, but our equal protection jurisprudence has identified a critical difference between state action that
imposes burdens on a disfavored few and state action that benefits the few in
spite of its adverse effects on the many.
Id. (Stevens, J., dissenting).
121. Adarand Constructors,Inc., 115 S. Ct. at 2123-24 (Stevens, J., dissenting).
122. Id. at 2126-28 (Stevens, J., dissenting).
123. Id. at 2126-27 (Stevens, J., dissenting).
124. Id. at 2132 (Souter, J., dissenting).
125. Id. at 2133 (Souter, J., dissenting).
126. Id. (Souter, J., dissenting).
127. Id. (Souter, J., dissenting).
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Justice Ruth Bader Ginsburg also wrote a dissenting opinion opposing the Court's intervention in the affirmative action issue. 128 Justice Ginsburg agreed with Justice Stevens' assertion that the judiciary
owed much deference to Congress' attempts to remedy racial discrimination.12 9 In addition, Justice Ginsburg noted that racial inequality
and both conscious and unconscious racial discrimination still persist. 130 Therefore, Justice Ginsburg contended that Congress should

be able to determine that a carefully drafted affirmative action program would assist in the achievement of "equal protection of the laws"
as guaranteed by the Fourteenth Amendment. 1' 1 Justice Ginsburg
agreed, however, with the Court's assertion that strict scrutiny's purpose was to distinguish permissible and impermissible racial classification and that such a distinction was needed.' 3 2 Justice Ginsburg
also stated that closer review was warranted to ensure that any affirmative action programs do not unduly interfere with the opportunities or expectations of others.' 3 3 While Justice Ginsburg argued that
the Court should not have interfered with the Program challenged in
the present case and that such programs should be left to the political
branches for improvement, she noted that the Court's decision was
"one that allows our precedent to evolve, still to be informed by and
13 4
responsive to changing conditions."
BACKGROUND
THE COURT STRUGGLES TO DEVELOP A COHERENT STANDARD OF

REVIEW FOR RACE-BASED GOVERNMENTAL PROGRAMS

To assist members of racial minority groups in achieving equal

opportunity, the federal government enacted affirmative action pro128. Id. at 2134 (Ginsburg, J., dissenting).
129. Id. (Ginsburg, J., dissenting).
130. Id. at 2135 (Ginsburg, J., dissenting). Justice Ruth Bader Ginsburg stated:
Those effects, reflective of a system of racial caste only recently ended, are evident in our workplaces, markets, and neighborhoods. Job applicants with identical resumes, qualifications, and interview styles still experience different
receptions, depending on their race. White and African-American consumers
still encounter different deals. People of color looking for housing still face discriminatory treatment by landlords, real estate agents, and mortgage lenders.
Minority entrepreneurs sometimes fail to gain contracts though they are the
low bidders, and they are sometimes refused work even after winning contracts. Bias both conscious and unconscious, reflecting traditional and unexamined habits of thought, keep up barriers that must come down if equal
opportunity and nondiscrimination are ever genuinely to become this country's
law and practice.
Id. (Ginsburg, J., dissenting).
131. Adarand Constructors,Inc., 115 S. Ct. at 2136 (Ginsburg, J., dissenting).
132. Id. (Ginsburg, J., dissenting).
133. Id. (Ginsburg, J., dissenting).
134. Id. (Ginsburg, J., dissenting).
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grams. 135 Affirmative action refers to the government's use of racial
preferences to reduce the barriers faced by minorities in achieving
equal opportunity.1 3 6 The adoption of federal affirmative action programs increased rapidly throughout the 1960s and 1970s, as federal
lawmakers attempted to eliminate the remaining vestiges of racial
segregation and racist attitudes that set up barriers to the advancement of minorities.1 3 7 Essentially all federal agencies have utilized
1 3S
some form of affirmative action.
While the use of federal affirmative action programs is widespread, these programs continue to inspire enormous controversy. 13 9
The proponents of affirmative action contend that affirmative action is
a "valid part of this nation's desire to build 'a racially integrated society for the future'" and "an appropriate remedy for past discrimination."140 However, the opponents of affirmative action argue that
affirmative action constitutes unlawful reverse discrimination and
14 1
creates a stigma of minority inferiority.
A government's classification of individuals based on race and allocation of different benefits and burdens based upon that classification raise issues concerning the constitutionality under the
1 42
Constitution's equal protection guarantee of such classifications.
The guarantee of equal protection "requires that similar persons be
dealt with in a similar manner."' 4 3
135. JOHN E. NowAK & RONALD D. ROTUNDA, CONSTrIrUrIONAL LAw § 14.10(a)(1) at
655 (4th ed. 1991) [hereinafter NowAK & ROTUNDA]; see Don Munro, The Continuing
Evolution of Affirmative Action Under Title VII: New DirectionsAfter the Civil Rights
Act of 1991, 81 VA. L. REV. 565, 609 n.1 (1995) (stating, "The Kennedy administration
coined the phrase 'affirmative action' in 1960.... Affirmative action is also sometimes
called 'reverse discrimination.' Semantics seem to matter a great deal, as the choice of
terms has taken on normative overtones").
136. Gerald S. Janoff, Comment, Adarand Constructors v. Pena: The Supreme
Court to Decide the Fate of Affirmative Action, 69 TUL. L. REv. 997, 1002 (1995).
In the broad sense, affirmative action refers to any positive steps taken to improve the status of disadvantaged persons. More narrowly, it constitutes programs aimed to redress past wrongful discrimination and its present effects by
allocating resources and opportunities in a manner that takes into account racial or gender characteristics.
Id.
137. Joan Biskupic, Court Toughens Standardfor FederalAffirmative Action, WASH.
POST, June 13, 1995, at Al.
138. Id.
139. Mitchell H. Rubenstein, Note, The Affirmative Action Controversy, 3 HOFSTRA
LAB. L.J. 111 (1985); Deborah E. Klein, Note, Wygant v. Jackson Board of Education:
Affirmative Action and the Innocent Party, 18 U. TOL. L. REV. 519 (1987); Ken Feagins,
Affirmative Action or the Same Sin?, 67 DE.Nv. U. L. REv. 421, 422 (1990).
140. Feagins, 67 DENy. U. L. REv. at 421-22; Klein, 18 U. TOL. L. REV. at 519.
141. Rubenstein, 3 HoFsTRA LAB. L.J. at 112, 115-16.
142. NowAK & ROTUNDA, supra note 135, at § 14.8 at 613.
143. Id.
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. During the past five decades, the law regarding the permissibility
of a government's use of racial classifications has been under a state of
constant evolution.144 Traditionally, the United States Supreme
Court viewed all race-conscious programs suspiciously and subjected
them to strict review. 145 However, the Court began to give Congress
more freedom than it gave the states to adopt race-conscious programs
that benefited minorities. 14 6
EARLY STRICT SCRUTINY REVIEW FOR RACE-BASED CLASSIFICATIONS

In Korematsu v. United States,14 7 an early case concerning the
government's use of race-conscious programs, the United States
Supreme Court found that race-conscious programs were inherently
suspect and must survive strict scrutiny to be constitutional. 148 Thus,
the Supreme Court demonstrated an intolerance for such race-conscious programs and announced that the Court would only uphold
such policies after an extremely demanding review.149 Fred
Toyosaburo Korematsu, a Japanese-American, was convicted in a federal district court for violating Civilian Exclusion Order No. 34, which
excluded all persons of Japanese ancestry from certain military areas
in San Leandro, California.15 0 Korematsu appealed to the United
States Court of Appeals for the Ninth Circuit, and the Ninth Circuit
15
affirmed the conviction. 1
On appeal, the United States Supreme Court found the governmental exclusionary order constitutional and, accordingly, upheld the
Ninth Circuit's decision.1 5 2 While the Supreme Court held that any
governmental action that infringes upon a single racial group's rights
was immediately suspect and must survive strict scrutiny to be constitutional, the Court noted that an urgent public necessity might justify
such restrictions. 153 In light of the nation's involvement in a war, the
Court found a public necessity existed and deferred to the executive
1 54
and legislative branches' war powers when reviewing the order.
Consequently, the order survived strict scrutiny because the Court
144.
145.
146.
147.

See
See
See
323

infra notes 147-247 and accompanying text.
infra notes 179-225 and accompanying text.
infra notes 226-47 and accompanying text.
U.S. 214 (1944).

148. Korematsu v. United States, 323 U.S. 214, 216 (1944).
149. Korematsu, 323 U.S. at 216.
150. Id. at 214-15. Korematsu was convicted of violating the order, because he entered a restricted area from which all people of Japanese descent were excluded. Id.
151. Korematsu, 323 U.S. at 214-15.
152. Id. at 219-24.
153. Id. at 216.
154. Id. at 218-19. See Hirabayashi v. United States, 320 U.S. 81 (1943) (upholding
a conviction for violation of a military curfew imposed upon Japanese-Americans in certain areas).
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found that there was a compelling interest to prevent espionage and
155
sabotage.
Ten years after Korematsu, the United States Supreme Court was
again faced with the issue of the federal government's use of race-conscious programs in Bolling v. Sharpe.156 In Bolling, the Supreme
Court held that the Fifth Amendment's Due Process Clause contained
a guarantee of equal protection that required courts to subject feder15 7
ally adopted race-conscious programs to strict scrutiny review.
Thus, the Court in Bolling concluded that the review of federal and
state enacted race-conscious programs was the same. 158
In Bolling, several African-American students brought a class-action suit to challenge the constitutionality of segregation in the District of Columbia's schools. 15 9 The United States District Court for
the District of Columbia dismissed the students' complaint.1 60 The
students appealed, but, before the United States Court of Appeals for
a judgment, the United
the District of Columbia Circuit rendered
16 1
States Supreme Court granted certiorari.
Although the United States Supreme Court had previously held
that the Equal Protection Clause forbade the maintenance of racially
segregated schools, the Supreme Court found these previous decisions
distinguishable on the grounds that the Equal Protection Clause was
inapplicable to the District of Columbia. 162 The Court stated that the
Equal Protection Clause of the Fourteenth Amendment applied only
to the states; therefore, the students' challenge had to be brought
under the Due Process Clause of the Fifth Amendment. 163 Although
the Fifth Amendment contains no equal protection clause, the Court
stated that the guarantee of liberty from the Due Process Clause incorporated equal protection guarantees.' 6 4 The Court held that clas155. Korernatsu, 323 U.S. at 216-24.
156. 347 U.S. 497 (1954).
157. Bolling v. Sharpe, 347 U.S. 497, 499 (1954).
158. Boiling, 347 U.S. at 499.
159. Id. at 498.
160. Id.
161. Id.
162. Id. at 498-99 (citing Brown v. Board of Education, 347 U.S. 483 (1954)); see
NowAK & ROTUNDA, supra note 135, § 14.8 at 626.
163. Id. at 498-99.
164. NowAK & ROTUNDA, supra note 135, § 14.8 at 627. U.S. CONST. amend. V. The
Fifth Amendment provides:
No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use,
without just compensation.
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sifications based on race must survive strict scrutiny to be
constitutional. 165 The Court noted that it was "unthinkable" that the
16 6
federal government should be held to a lesser duty than the states.
Accordingly, the Court ruled that racial segregation in the District of
Columbia's schools constituted a deprivation of liberty and was therefore unconstitutional as a violation of the Fifth Amendment's Due Pro167
cess Clause.
THE COURT APPLIES A MORE LENIENT STANDARD IN REVIEWING
FEDERAL RACE-CONSCIOUS PROGRAMS

While the holdings of Korematsu and Bolling directed courts to
review congressionally adopted race-conscious programs under strict
scrutiny, the United States Supreme Court in Fullilove v. Klutznick' 68
gave more deference to federally adopted race-conscious programs and
adopted a more lenient standard with regard to those federal programs. 169 In Fullilove, the Court reviewed, on equal protection
grounds, a constitutional challenge to funds given to a reservation of
federal public works. 170 This reservation required that no federal
grants be made for any public works projects unless at least ten percent of the grant was expended for business enterprises owned by minorities. 71 ' The United States District Court for the Southern District
of New York upheld the reservation's validity and dismissed the complaint. 17 2 On appeal, the United States Court of Appeals for the Second Circuit affirmed the district court's holding that the program was
73
constitutional and that relief should be denied.'
After reviewing the Second Circuit's decision, the United States
Supreme Court held that governmental action that used racial criteria
must be closely examined. 174 However, Chief Justice Warren E. Burger in the Court's plurality opinion clearly stated that the Court would
give deference to Congress when reviewing the constitutionality of a
Id.
165.

Bolling, 347 U.S. at 499.

166. Id. at 500; see Kenneth L. Karst, The Fifth Amendment's Guaranteeof Equal
Protection, 55 N.C. L. REv. 541, 546 (1977).

167. Bolling, 347 U.S. at 500.
168. 448 U.S. 448 (1980).
169. Fullilove v. Klutznick, 448 U.S. 448, 472, 491-92 (1980); see supra notes 147-67
and accompanying text.
170. Fullilove, 448 U.S. at 453.
171. Id.
172. Id. at 455.
173. Id.
174. Id. at 471. Chief Justice Warren E. Burger's plurality opinion stated, "A program that employs racial or ethnic criteria, even in a remedial context, calls for close
examination." Id.
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congressional act. 17 5 In addition, when devising remedial programs,
the Court noted that it would not require Congress to act in a totally
color blind manner. 1 76 The Court upheld the program as constitutional; however, the plurality opinion did not expressly adopt either
strict scrutiny or intermediate scrutiny for reviewing congressional affirmative action policies. 177 Instead, the plurality devised a two part
test that analyzed, first, whether the legislation's objectives were
within Congress' power and, second, if the use of racial criteria for
achieving these objectives was constitutionally permissible under the
equal protection guarantees of the Fifth Amendment's Due Process
178
Clause.
THE COURT RETURNS TO STRICT SCRUTINY FOR THE REVIEW OF STATE
AFFIRMATIVE ACTION PROGRAMS

Even though the decision in Fullilove required courts to give congressionally adopted remedial race-conscious programs more deference, six years later the United States Supreme Court stated in
175. Fullilove, 448 U.S. at 453 (stating that "we are bound to approach our task with
appropriate deference to the Congress, a co-equal branch charged by the Constitution
with the power to 'provide for the ... general Welfare of the United States' and 'to
enforce by appropriate legislation,' the equal protection guarantees of the Fourteenth
Amendment").
176. Id. at 481.
177. See Fullilove, 448 U.S. at 448 (failing to expressly adopt either the strict scrutiny or intermediate scrutiny). The Court stated, "This opinion does not adopt, either
expressly or implicitly, the formulas of analysis articulated in such cases as University
of California Regents v. Bakke, 430 U.S. 265 (1978)." Fullilove, 448 U.S. at 492.
178. Fullilove, 448 U.S. at 473. But see Fullilove, 448 U.S. at 495-96 (Powell, J.,
concurring). Justice Powell noted:
Racial classifications must be assessed under the most stringent level of review
because immutable characteristics, which bear no relation to individual merit
or need, are irrelevant to almost every government decision ....
In this case,
however, I believe that § 103(f)(2) is justified as a remedy that serves the compelling governmental interest in eradicating the continuing effects of past discrimination identified by Congress. Racial preference never can constitute a
compelling state interest.... Thus, if the set aside merely expresses a congressional desire to prefer one racial or ethnic group over another, § 103(f)(2) violates the equal protection component of the Due Process Clause of the Fifth
Amendment.
Id. at 496-97 (Powell, J., concurring) (citations ommitted). See id. at 522 (Stewart, J.,
dissenting). Justice Stewart noted:
And our cases have made clear that the Constitution is wholly neutral in forbidding such racial discrimination, whatever the race may be of those who are
its victims.... Under our Constitution, the government may never act to the
detriment of a person solely because of that person's race. The color of a person's skin and the country of his origin are immutable facts that bear no relation to ability, disadvantage, moral culpability, or any other characteristics of
constitutionally permissible interest to government. In short, racial discrimination is by definition invidious discrimination.
Id. at 524-26 (Stewart, J., dissenting) (citations ommitted).
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Wygant v. Jackson Board of Education179 that any state enacted raceconscious program must satisfy strict scrutiny.18 0 In Wygant, the
Supreme Court reviewed an Equal Protection challenge to a provision
contained in a collective bargaining agreement between a school board
and union that gave preferential protection to minorities against layoffs. 1 8 ' The clause in the collective bargaining agreement stipulated
that, if it became necessary for the school board to lay off employees,
then the teachers with seniority were to be retained.' 8 2 However, the
clause further provided that there should not be a greater percentage
of minority employees laid off than the percentage of minority employees who were employed at the time. ' 8 3 In adherence to the provision,
the school board laid off several non-minority teachers while retaining
minority teachers who had less seniority.' 8 4 As a result, the non-minority teachers brought suit in the United States District Court for
the Eastern District of Michigan, claiming that they had been laid off
85
due to their race.'
After a hearing on cross-motions for summary judgment, the district court dismissed all elements of the non-minority teachers'
claim.' 8 6 The district court noted that racial preferences by the school
board did not need to be based on findings of prior discrimination and
that such racial preferences were acceptable measures to remedy societal discrimination by providing "role models for minority schoolchildren."' 8 7 After reviewing the district court's decision, the United
adopted the district
States Court of Appeals for the Sixth Circuit
88
decision.'
the
affirmed
and
reasoning
court's
On appeal, the United States Supreme Court held that the layoff
provision was reviewable under strict scrutiny and therefore must be
179. 476 U.S. 267 (1986).
180. See supra note 175 and accompanying text; Wygant v. Jackson
476 U.S. 267, 273-74 (1986).
181. Wygant, 476 U.S. at 269-70.
182. Id. at 270.

Bd. of Educ.,

183. Id. The clause in the collective bargaining agreement stated:
In the event that it becomes necessary to reduce the number of teachers
through layoff from employment by the Board, teachers with the most seniority
in the district shall be retained, except that at no time will there be a greater
percentage of minority personnel laid off than the current percentage of minority personnel employed at the time of the layoff. In no event will the number
given notice of possible layoff be greater than the number of positions to be
eliminated. Each teacher so affected will be called back in reverse order for
positions for which he is certified maintaining the above minority balance.
Id. at 270-71.
184. Wygant, 476 U.S. at 272.
185. Id. at 272-73.
186. Id. at 272.
187. Id.
188. Id. at 273.
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narrowly tailored to the achievement of a compelling state interest.' 8 9
The Supreme Court considered racial classifications to be inherently
suspect; therefore, the Court found that the most critical level of review was required. 190 In addition, the Court noted that the level of
judicial review did not differ depending on against which racial group
the challenged classification operated. 191
When reviewing a racial classification under strict scrutiny, the
Court explained that societal discrimination alone was an insufficient
justification for the use of racial classifications. 1 9 2 Instead, the Court
explained that plaintiffs were required to prove discrimination by the
specific governmental entity using racial classifications for limited remedial purposes.1 93
After reviewing the school board's adoption and implementation
of the layoff provision under strict scrutiny, the Court held the provision unconstitutional under the Fourteenth Amendment's Equal Protection Clause. 19 4 The Court rejected the school district's claim of a
compelling interest in providing minority role models. 195 As other
less intrusive alternatives existed to accomplish the school board's
goals, the Court noted that the layoff plan was not narrowly tailored to
19 6
achieving a compelling interest.
THE

COURT REAFFIRMS STRICT SCRUTINY AS THE STANDARD OF

REVIEW FOR RACE-CONSCIOUS PROGRAMS

Three years after Wygant, the United States Supreme Court was
again faced with the issue of the constitutionality of a race-conscious
program implemented by a local government. 19 7 In City of Richmond
v. J.A. Croson Co., 198 the United States Supreme Court reviewed a
Fourteenth Amendment Equal Protection challenge to a Richmond
city ordinance that established a minority business set-aside in city
189. Id. at 273-74.
190. Id. at 273 (stating that "[tihis Court has 'consistently repudiated '[d]istinctions

made between citizens solely because of their ancestry' as being 'odious to a free people
whose institutions are founded upon the doctrine of equality'. . . . Racial and ethnic
distinctions of any sort are inherently suspect and thus call for the most exacting judicial examination'") (quoting University of California Regents v. Bakke, 438 U.S. 265,

291 (1978)).
191. Id. at 273.
192. Id. at 273-76 (noting that "[slocietal discrimination, without more, is too amorphous a basis for imposing a racially classified remedy").
193. Id. at 274.
194. Id. at 274-84.
195. Id. at 276.
196. Id. at 283-84.
197. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 476-78 (1989).

198. 488 U.S. 469 (1989).
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793

contracts. 19 9 The ordinance established a goal that thirty percent of
the city's contracting work must be awarded to one or more minority
business enterprises ("MBE"). 20 0 To achieve this goal, the ordinance
directed prime contractors who were awarded city contracts to subcontract a minimum of thirty percent of the prime contract's dollar
amount with MBEs. 20 1 The Supreme Court struck down the ordi20 2
nance as unconstitutional under the Equal Protection Clause.
The United States District Court for the Eastern District of Virginia upheld the ordinance. 20 3 On appeal, the United States Court of
20 4
Appeals for the Fourth Circuit affirmed the district court's holding.
Relying on the deference given to Congress by the United States
Supreme Court in Fullilove, the Fourth Circuit held that the same
relaxed standard should apply to the Richmond City Council ordinance. 20 5 After reviewing findings of discrimination in the national
construction industry and a study of Richmond's awards of prime contracts, the Fourth Circuit found the city council's findings of past discrimination reasonable. 20 6 In view of the findings of past
discrimination and the Fourth Circuit's conclusion that the ordinance
was "narrowly tailored to the legislative goals" of the city council, the
Fourth Circuit held that the ordinance satisfied the test in
20 7
Fullilove.
On appeal, the United States Supreme Court held the ordinance
to be unconstitutional under the Equal Protection Clause. 20 8 The
Supreme Court noted that the Equal Protection Clause served as a
guarantee of individual rights, and an individual's right to be treated
equally was infringed upon by any rule that established race as the
exclusive criterion in an area of public decision making. 20 9 The Court
stated that whenever an individual was treated differently by the government because of race, that individual's rights had been violated
199. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 476-78 (1989).
200. J.A Croson Co., 488 U.S. at 477. A minority business enterprise was considered to be a " business at least fifty-one (51) percent of which is owned and controlled
...by minority group members.'" Id. The ordinance defined "'minority group members'" as " ' citizens of the United States who are Blacks, Spanish-speaking, Orientals,
Indians, Eskimos, or Aleuts.'" Id. (quoting ordinance no. 83-69-59, codified in RICHMOND, VA, CrrY CODE, § 12-156(a) (1985)).

201.
202.
203.
204.
205.
206.
207.
208.
209.

J.A Croson Co., 488 U.S. at 477.
Id. at 511.
Id. at 483.
Id. at 483-84.
Id. at 484.
Id.
Id. at 484-85.
Id. at 511.
Id. at 491.

CREIGHTON LAW REVIEW

[Vol. 29

and the individual's racial group was irrelevant. 2 10 Thus, the Court
explained that the state or local government had to satisfy strict scrutiny to ensure that the government used race legitimately. 2 1 1 The
Court stated that such a rigorous standard was necessary because of
the difficulty in distinguishing between classifications motivated by
impermissible stereotypes and prejudice and those classifications motivated by proper remedial objectives. 2 12 Even if the Court accepted
the view that the level of judicial scrutiny should vary depending on
the ability of different groups to participate in the political process and

defend their interests, the Court noted that strict scrutiny would still
be appropriate. 2 13 In the City of Richmond, African-Americans com-

African-Ameriposed almost fifty percent of the population. 2 14 Also,
2 15

cans occupied five out of the nine city council seats.
For state or local governments to permissibly use racial classifications for remedial purposes, the Court stated that the government
must make specific findings of past discrimination by that particular
governmental body. 2 16 In fact, the Court explained that mere findings
of societal discrimination were insufficient to design a narrowly tailored remedial program. 2 17 The rationale requiring such findings fol210. Id. The Court also cited Univ. of California Regents v. Bakke, 438 U.S. 265,
289 (1978), for this proposition. J.A Croson Co., 488 U.S. at 491. In Bakke, the Court
struck down a state medical school's admissions program that reserved a certain percentage of seats for minority applicants. Bakke, 438 U.S. at 320. The Court in Bakke
stated, "The guarantee of equal protection cannot mean one thing when applied to one
individual and something else when applied to a person of another color. If both are not
accorded the same protection, then it is not equal." Id. at 289-90.
211. J.A Croson Co., 488 U.S. at 493.
212. Id. The Court noted:
Absent searching judicial inquiry into the justification for such race-based
measures, there is simply no way of determining what classifications are "benign" or "remedial" and what classifications are in fact motivated by illegitimate notions of racial inferiority or simple racial politics. Indeed, the purpose
of strict scrutiny is to "smoke out" illegitimate uses of race by assuring that the
legislative body is pursuing a goal important enough to warrant use of a highly
suspect tool. The test ensures that the means chosen fit' this compelling goal
so closely that there is little or no possibility that the motive for the classification was illegitimate racial prejudice or stereotype.
Id.
213. J.A. Croson Co., 488 U.S. at 495.
214. Id. at 495.
215. Id.
216. Id. at 492.
217. Id. at 505-06. The Court stated:
To accept Richmond's claim that past societal discrimination alone can serve as
the basis for rigid racial preferences would be to open the door to competing
claims for "remedial relief" for every disadvantaged group. The dream of a Nation of equal citizens in a society where race is irrelevant to personal opportunity and achievement would be lost in a mosaic of shifting preferences based on
We think such a result
inherently unmeasurable claims of past wrongs ....
would be contrary to both the letter and spirit of a constitutional provision
whose central command is equality.
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lowed from the fact that racial characteristics are rarely relevant for
differing treatment and are so potentially harmful that it is important
that they be justified by clear evidence demonstrating their legitimacy. 2 18 Additionally, an assertion by the government actor that a
plan was in fact remedial was irrelevant in the Court's equal protection analysis. 2 19 The Court noted that no evidence suggested that the
Richmond ordinance had been based on any detailed findings of gov2 20
ernmental discrimination.
The Court was only faced with review of an equal protection challenge to a city ordinance under the Fourteenth Amendment; therefore, the Court did not address whether congressional affirmative
action programs should be subject to strict scrutiny or receive special
deference. 22 1 The Court, however, did acknowledge that Congress
was constitutionally required to enforce the provisions of the Equal
2 22
Protection Clause and had the authority to remedy discrimination.
While noting that Congress was given a positive grant of power to
remedy racial discrimination under section 5 of the Equal Protection
Id.
218. J.A Croson Co., 488 U.S. at 506 (citing Fullilove, 448 U.S. at 533-35 (Stevens,
J., dissenting)). The Court explained:
Such findings also serve to assure all citizens that the deviation from the norm
of equal treatment of all racial and ethnic groups is a temporary matter, a measure taken in the service of the goal of equality itself. Absent such findings,
there is a danger that a racial classification is merely the product of unthinking
stereotypes or a form of racial politics. "[Ifthere is no duty to attempt either to
measure the recovery by the wrong or to distribute that recovery within the
injured class in an evenhanded way, our history will adequately support a legislative preference for almost any ethnic, religious, or racial group with the
political strength to negotiate "a piece of the action" for its members.
Id. at 510-11 (quoting Fullilove, 448 U.S. at 539 (Stevens, J., dissenting)).
219. J.A Croson Co., 488 U.S. at 495. The Court noted:
The [d]istrict [clourt accorded great weight to the fact that the city council designated the Plan as "remedial." But the mere recitation of a "benign" or legitimate purpose for a racial classification is entitled to little or no weight....
Racial classifications are suspect, and that means that simple legislative assurances of good intentions cannot suffice.
Id. (citations ommitted).
220. J.A Croson Co., 488 U.S. at 506. The Court found:
There is absolutely no evidence of past discrimination against Spanish speaking, Oriental, Indian, Eskimo, or Aleut persons in any aspect of the Richmond
construction industry ....
The random inclusion of racial groups that, as a
practical matter, may never have suffered from discrimination in the construction industry in Richmond suggest that perhaps the city's purpose was not in
fact to remedy past discrimination ....
The gross overinclusiveness of Richmond's racial preference strongly impugns the city's claim of remedial
motivation.
Id.
221. NowAK & ROTUNDA, supra note 135, § 14.10 at 688-89.
222. J.A Croson Co., 488 U.S. at 490.
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Clause, the Court denied that state and local governments had similar
22 3
powers.
Although the Court did not state the effect the decision would
have on federal affirmative action polices, the Court appeared to suggest that strict scrutiny was the proper standard of review for all raceconscious classifications. 224 In fact, some commentators suggested
that the decision in Croson, combined with the weight of prior precedent, amounted to a widespread invalidation of all affirmative action
2 25
programs.
A RETURN
PROGRAMS

TO DEFERENCE FOR FEDERAL AFFIRMATIVE ACTION

Although Croson appeared to stand for the proposition that raceconscious governmental programs should be reviewed under strict
scrutiny, the United States Supreme Court's most recent decision
prior to Croson in Metro Broadcasting,Inc. v. Federal Communications Commission226 held that congressionally adopted affirmative action programs were subject to review under the more lenient
intermediate scrutiny.2 2 7 In Metro Broadcasting,Inc., the Court reviewed the constitutionality of two Federal Communications Commission ("FCC") policies mandated by Congress under the Fifth
Amendment's equal protection guarantees. 2 28 To increase minority
participation in radio and television broadcasting, the comparative
proceedings policy required the FCC to consider minority ownership
as a positive factor when making decisions regarding the disposition of
broadcasting licenses. 229 In addition, the FCC adopted the distress
sale policy. 23 0 The distress sale policy was an exception to the general

rule that a licensee whose qualifications have come under question
may not transfer or assign that license prior to the time when the FCC
has held a hearing and resolved the issue. 231 Under the distress sale
223.
224.
225.

Id.
Kirby, 40 CATH. U. L. REv. at 435.

Robert C. Power, Affirmative Action and JudicialIncoherence, 55 OHIO ST. L.J.
79,81, 110(1994). "After Richmond, both scholarly and popular journals published articles suggesting that the decision effectively invalidated affirmative action programs."
Id.; see Kathleen A. Kirby, 40 CATH. U. L. REv. at 403-04.
226. 497 U.S. 547 (1990), overruled by, Adarand Constructors, Inc. v. Pena, 115 S.
Ct. 2097 (1995).
227. See supra notes 200-03 and accompanying text. Metro Broadcasting, Inc. v.
Federal Communications Commission, 497 U.S. 547, 565 (1990), overruled by Adarand
Constructors, Inc. v. Pena, 115 S. Ct. 2097 (1995); see NowAX & ROTUNDA, supra note
135, § 14.10 at 695.
228. Metro Broadcasting,Inc., 497 U.S. at 552.
229. Id. at 556-57.
230. Id. at 557.
231. Id.
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policy, a licensee facing such a license revocation hearing was allowed
to assign or transfer its license, but only to a minority owned business
23 2
that the FCC approved.
By submitting a complaint to the FCC, a non-minority communications firm challenged the FCC policies as unconstitutional under the
Fifth Amendment's equal protection guarantees. 2 33 After the FCC rejected the equal protection challenge, the non-minority communications firm appealed to the United States Court of Appeals for the
District of Columbia Circuit. 23 4 The District of Columbia Circuit invalidated the FCC policies as a violation of the Fifth Amendment's
equal protection guarantees because the policy was "not narrowly tailored to remedy past discrimination or to promote programming
2 35
diversity."
On appeal, the United States Supreme Court found the FCC policies to be constitutional. 23 6 Even though racial classifications adopted
by the states must satisfy strict scrutiny, the Supreme Court held that
the proper standard of review for congressionally mandated "benign"
race-conscious programs was intermediate scrutiny and that the FCC
policies were constitutional under this standard. 23 7 The Court rationalized its decision premised upon the fact that the programs were
specifically mandated by Congress. 23 8 In fact, the Court noted that
any review of a benign racial classification authorized by Congress
must be done with appropriate deference to Congress. 23 9 After the
Court determined that the government had an important interest in
achieving broadcast diversity, the Court found a sufficient basis for
the racial preferences contained in the two FCC policies.2 40 The Court
232. Id.
233. Id. at 562.
234.

Id.

235.
236.
237.

Id.
Id. at 562-63.
Id. at 564-65. The Court stated:

We hold that benign race-conscious measures mandated by Congress -even if
those measures are not "remedial" in the sense of being designed to compensate

victims of past governmental or societal discrimination - are constitutionally
permissible to the extent that they serve important governmental objectives

within the power of Congress and are substantially related to achievement of
those objectives.
Id.; see NowAx & ROTUNDA, supra note 135, § 14.10 at 695.
238. Metro Broadcasting,Inc., 497 U.S. at 563. The Court explained that "lit] is of
overriding significance in these cases that the FCC's minority ownership programs have
been specifically approved - indeed, mandated - by Congress." Id.
239. Metro Broadcasting,Inc., 497 U.S. at 563.
240. Id. at 567-68. The Court noted:
Against this background, we conclude that the interest in enhancing broadcast
diversity is, at the very least, an important governmental objective and is

therefore a sufficient basis for the Commission's minority ownership policies.
Just as a "diverse student body" contributing to a "robust exchange of ideas" is
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also found that the minority ownership policies were substantially related to the accomplishment of the government's objectives. 2 4 1 Thus,
the Court concluded that the policies were properly limited in both
24 2
duration and extent.
With the adoption of the intermediate scrutiny standard of review
for federal affirmative action programs, the decision in Metro Broadcasting generated much controversy. 2 43 Some commentators noted
that the decisions in Croson and Metro Broadcastingcould technically
be reconciled based on the Court's announced distinction between federal and state actors in the two cases. 2 44 Thus, the decision in Metro
Broadcastingcan be reconciled as the Court's decision to allow Con2 45
gress to engage in affirmative action more freely than in the states.
Critics of the decision, however, argued that it was a departure from
settled law and that it had "destabilized affirmative action jurisprudence." 2 46 Additionally, the departure from the Croson holding in

Metro Broadcastingled some commentators to criticize it as judicial
24 7
incoherence on the issue of affirmative action.
ANALYSIS
In Adarand Constructors, Inc. v. Pena,2 48 the United States
Supreme Court addressed the constitutionality of a congressional afa "constitutionally permissible goal" on which a race-conscious university admissions program may be predicated... the diversity of views and information
on the airwaves serves important First Amendment values.... The benefits of
such diversity are not limited to the members of minority groups who gain access to the broadcasting industry by virtue of the ownership policies; rather,
the benefits redound to all members of the viewing and listening audience.
Id. at 568 (citations ommitted).
241. Metro Broadcasting,Inc., 497 U.S. at 566.
242. Id. at 594.
243. Power, 55 OHIO ST. L.J. at 81, 117 (stating, "It is possible, of course, to reconcile
the two cases.... The principle that reconciles the cases as a matter of legal doctrine is
that Congress has much more leeway than states or local governments in enacting affirmative action programs").
244. Power, 55 OHIO ST. L.J. at 81, 109.
245. Power, 55 OHIO ST. L.J. at 81, 109.
246. Michael B. Bressman, Equal Protection and Affirmative Action in Broadcast
Licensing: Metro Broadcasting, Inc. v. Federal Communications Commission, 14 HARv.
J.L. & PUB. POL'Y 259 (1990). Power, 55 OHIo ST. L.J. at 109. "After Richmond, both
scholarly and popular journals published articles suggesting that the decision effectively invalidated affirmative action programs.... While the federal/state dichotomy
provides a technical, legal distinction between the cases, Metro departed from Richmond in both philosophy and in governing legal theory." Id. See Kirby, 40 CATH. U. L.
REV. at 436.
247. Power, 55 OHIo ST. L.J. at 81.; Michel Rosenfeld, Metro Broadcasting v. FCC:
Affirmative Action at the Crossroadsof ConstitutionalLiberty and Equality, 38 UCLA L.
REv. 583, 591-92 (1991).
248. 115 S. Ct. 2097 (1995).
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firmative action program. 24 9 The subcontracting compensation clause
program ("Program") at issue before the Supreme Court gave general
contractors working on federal government projects a financial incentive to employ minority subcontractors and implemented race-based
presumptions to identify eligible minority businesses. 2 50 To decide
the constitutionality of congressional affirmative action policies, the
25 1
Court had to determine which standard of review was applicable.
The Adarand Court held that all racial classifications adopted by federal, state, or local governments must be analyzed under strict scrutiny.2 52 The Court determined that race-conscious governmental
programs are inherently suspect and courts must carefully analyze
the programs to ensure that an individual's right to equal protection
has not been violated. 2 53 Historically, courts reviewed suspect classifications under strict scrutiny. 25 4 Therefore, the Court logically reasoned that courts should not give special deference to congressional
race-conscious programs. 25 5 The Court's adoption in Adarand of a
more stringent standard of review will most likely lead to a serious
25 6
curtailment of federal affirmative action policies.
RACE-CONSCIOUS PROGRAMS

AND THE APPROPRIATE STANDARD OF

REVIEW

On numerous occasions, the United States Supreme Court has
recognized the suspect nature of racial criteria and has expressed an
unwillingness to allow the government to use such criteria unless the
governmental actions are narrowly tailored to a compelling governmental interest. 25 7 This follows from both the nature of racial classifications and their inherent inconsistency with the principles of the
equal protection guarantees of the Fifth and Fourteenth Amendments. 258 Literally construed, equal protection demands that the government should not be allowed to deny rights to similarly situated
individuals simply based on their race. 25 9 If the government treats an
individual differently because of the racial group that individual be249. Adarand Constructors, Inc. v. Pena, 115 S. Ct. at 2097, 2101-02 (1995).
250. Adarand Constructors, Inc., 115 S. Ct. at 2101-02.
251. Id. at 2113.

252.

Id.

253. Id. at 2111-14.
254. See supra notes 148, 180, 211-12 and accompanying text.
255. See supra notes 90-95, 148, 165-66, 180, 211-12 and accompanying text.
256. Adarand Constructors,Inc., 115 S. Ct. at 2113.
257. See supra notes 148, 180, 211-12 and accompanying text.
258. See supra notes 90-98, 190, 212 and accompanying text.
259. NowAK & ROTUNDA, supra note 135, § 14.1 at 568.
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longs to, the government has, in effect, denied that individual the
26 0
equal protection of the law.

261
Since the Court's ruling in City of Richmond v. J.A. Croson Co.,
it has been well settled law that any race-conscious program adopted
by a state or local government must satisfy strict scrutiny in order to
be constitutional. 2 62 In Metro Broadcasting,Inc. v. FederalCommunications Commission,263 however, the United States Supreme Court
adopted a more lenient standard of review for race-conscious programs enacted by Congress. 2 64 Thus, the holding in Metro Broadcasting required congressional benign race-conscious policies to be
substantially related to the achievement of a significant governmental
interest. 26 5 In effect, the ruling in Metro Broadcastingmade the race
to be benefited essential to the determination of what standard of re-

view to apply. 26 6 However, the holding in Metro Broadcastingnever

clearly defined when a racial classification should be determined be267
nign or invidious.
The Court in Adarand resolved any ambiguity by overruling the
holding in Metro Broadcasting.26 8 In Adarand, the Court criticized
the decision in Metro Broadcasting as leaving unclear the distinction
between benign or invidious racial classifications. 2 6 9 The Court reasoned that there would be times when it would not always be clear
that a racial classification was benign or invidious. 2 70 Therefore, the
Court stated that an extremely careful review of these programs was
important to distinguish permissible and impermissible classifications. 27 1 Accordingly, the Court held that all race-conscious programs
adopted by any governmental unit had to satisfy strict scrutiny re27 2
gardless of which race was benefited or burdened.
In his dissenting opinion in Adarand, Justice John Paul Stevens
disagreed, however, and argued that the Court had actually treated
two dissimilar types of classifications as similar. 27 3 Justice Stevens
considered both a perceived moral difference and also the motive un260. See supra notes 92-95, 210 and accompanying text.
261. 488 U.S. 469 (1989).
262. See supra notes 191-225 and accompanying text; Bressman, 14 HARv. J.L. &
PUB. POL'Y at 259.

263.
264.
265.
266.
267.
268.
269.
270.
271.
272.
273.

497 U.S. 547 (1990).
Metro Broadcasting,497 U.S. at 564-65.
Id. at 565.
Adarand Constructors, 115 S. Ct. at 2112.
Id.
Id. at 2113.
Id. at 2112.
Id.
Id. at 2111.
Id. at 2111-16.
Id. at 2120 (Stevens, J., dissenting).
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denying the affirmative action programs. 2 74 Justice Stevens noted
that the distinguishing characteristic of affirmative action programs
was that, rather than having an oppressive effect on minorities, affirmative action policies were intended to assist minorities.275
While the motive behind affirmative action programs may be admirable, these programs still racially discriminate. 2 76 Accordingly,
the label attributed to such programs is irrelevant. 2 77 As Justice
Clarence Thomas noted, any program adopted to help one group solely
based on race necessarily must do so at the expense of others and is
therefore an invidious classification with respect to the disadvantaged
races. 2 7 8 The facts in Adarand provide a classic example of the problem. 2 79 Adarand Constructors, Inc. ("Adarand") lost a subcontracting
bid only because the government gave the general contractor a financial incentive to hire the minority subcontractor, Gonzalez Construction.280 Accordingly, the Court determined that the only difference
between benign and invidious racial classification is one of semantics. 28 1 As Justice Thomas concluded, racial classifications designed
to assist one race at the expense of others are inconsistent with equal
protection, and it is irrelevant whether the program was the product
of good intentions because the constitutional mandate of equal protection does not contain a "racial paternalism exception."28 2 In other
words, the equal protection clause does not contain an exception for
affirmative action programs just because the programs were adopted
28 3
to assist a minority group thought to be disadvantaged.
Affirmative action programs are based on the theory that past discrimination by the majority race against certain racial minorities justifies current discrimination against the members of the majority
race. 28 4 In essence, the programs are claimed to be justifiable because
the majority race owes something to the minority race. 285 As Justice
Antonin Scalia explained in his concurring opinion in Adarand, how274.
275.
276.
422.
277.
L.J. at
278.

Id. (Stevens, J., dissenting).
Id. (Stevens, J., dissenting).
See supranotes 109-11 and accompanying text; Feagins, 67 DENY. U. L. REv. at
See supra notes 109-11 and accompanying text. Rubinstein, 3 HOFSTRA LAB.
115-16. Feagins, 67 DENV. U. L. REv. at 448.
Adarand Constructors, Inc., 115 S. Ct. at 2119 (Thomas, J., concurring).

See

also Kirby, 40 CATH. U. L. Rzv. at 403. "By nature, affirmative action programs grant
special benefits to some groups or individuals and not to others." Id.
279. See supra notes 24-53 and accompanying text.
280. See supra notes 24-53 and accompanying text.
281. Adarand Constructors, Inc., 115 S. Ct. at 2113.
282. Id. at 2119 (Thomas, J., concurring).
283. See supra notes 109-11 and accompanying text.
284. See Adarand Constructors, Inc., 115 S. Ct. at 2118-19 (Scalia, J., concurring).
285. See id. (Scalia, J., concurring).
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ever, the concept of a creditor and debtor race is not compatible with
the Constitution's focus on individuals. 28 6 The fact that a majority
racial group discriminated against minority groups in the past does
not justify discriminating against members of the majority racial
group now. 2 87 The Equal Protection principle commands that the government shall not deny an individual the equal protection of the
laws. 28 8 An individual does not have any less of a right to equal pro28 9 It
tection because the individual belongs to a certain racial group.
is this understanding that is at the core of equal protection jurisprudence. 2 90 Accordingly, it is inappropriate and inconsistent with equal
protection to attempt to remedy societal discrimination against one
2 91
group by discriminating against others.
JuDiciAL REVIEW AND DEFERENCE TO CONGRESS

In Fullilove v. Klutznick,2 92 the United States Supreme Court's
rationale for deference to congressional affirmative action programs
was that section 5 of the Fourteenth Amendment specifically authorized Congress to take measures to remedy discrimination. 2 93 The
Court in Adarand, however, disagreed with this proposition and instead noted that no deference was justified because equal protection
analysis is the same under both the Fifth and Fourteenth Amend295
ments. 2 94 The Court relied on its holding in Bolling v. Sharpe,
where it stated that equal protection analysis under the Equal Protection Clause of the Fourteenth Amendment or under the Due Process
Clause of the Fifth Amendment was the same. 29 6 Additionally, the

Court in Boling commented that it was beyond reason that only the
federal government be required to meet a more lenient standard than
286. Id. (Scalia, J., concurring).
287. See id. (Scalia, J., concurring).
288. U.S. CONST. amend XIV, § 1.
289. See supra notes 82-85, 92-95 and accompanying text.
290. See supra notes 105-14 and accompanying text.
291. See supra notes 216-18 and accompanying text. City of Richmond v. J.A.
Croson Co., 488 U.S. 469, 492-506 (1989); Feagins, 67 DENY. U. L. REV. at 422.
"Whether directed against blacks or whites, men or women, racism and sexism remain
racism and sexism. Our society will never achieve the dream of equality until, as a
matter of public policy, it becomes completely blind to both race and sex." Id.
292. 448 U.S. 448 (1980).
293. See supra notes 172-78 and accompanying text.
294. Adarand Constructors,Inc., 115 S. Ct. at 2111-16.
295. 347 U.S. 497 (1954).
296. See supra notes 164-67 and accompanying text; see Ellen L. Triebold, Comment, Constitutional Law - The Court Meets Half-Way on Affirmative Action: Metro
Broadcasting, Inc. v. Federal Communications Commission, 16 J. CoRP. L. 653, 656-57
(1991).
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the states must meet. 29 7 In fact, this country's history of racial dis-

crimination and use of racial classifications strongly suggested to the
Court that courts should not blindly give judicial deference to either a
legislative or executive declaration of need. 298 While these arguments

have much merit, the Court in Adarand disregarded the issue of
whether section 5 of the Fourteenth Amendment required the courts
to afford deference to congressionally mandated race-conscious
2 99
policies.
Although the Court expended little discussion on the issues surrounding section 5 of the Fourteenth Amendment, there is some support for the proposition that section 5 does not command deference to
congressional affirmative action programs.3 0 0 In Fullilove, the Court
stated that it would give special deference to Congress when review-1
30
ing the constitutionality of a congressional race-conscious program.
The Court based this position on the fact that Congress was directed
by section 5 of the Equal Protection Clause to enforce the equal protection guarantees of the Fourteenth Amendment and also that Congress
had the power to "provide for the .
3 02

.

. general welfare of the United

States."
A literal reading of section 5 of the Fourteenth Amendment, however, supports the Court's conclusion in Adarand that congressional
programs should not be given a more lenient review.3 0 3 Section 5 of
the Fourteenth Amendment states that "Congress shall have power to
297. Boiling v. Sharpe, 347 U.S. 497, 500 (1954); see Power, 55 Omo ST. L.J. at 81,
117. Robert C. Power noted:
The majority in Richmond made it clear that the ordinance not only failed to be
sufficiently effective to justify the extreme remedy of a racial set-aside, but was
insidious in concept and destructive in operation. Such faults do not disappear
merely because it is the federal government that has enacted the policy.
Id.
298. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 501 (1989).
299. See supra notes 96-98 and accompanying text.
300. See supra notes 96-98 and accompanying text; see infra notes 301-07 and accompanying text.
301. Fullilove, 448 U.S. at 471-81.
302. Id. But see U.S. CONST. article II, § 8. Article II, § 8 provides that "[tihe Congress'shall have Power to lay and collect Taxes, Duties, Imposts and Excises, to pay the
Debts and provide for the common defence and general welfare of the United states."
See NowAK & ROTUNDA, supra note 135, § 3.1 at 115. The Court in Fullilove appeared
to be taking the Spending Clause out of context when it stated that the Court owed
deference to Congress because Congress had been given the power to provide for the
general welfare of the United States. Fullilove, 448 U.S. at 453. Instead of giving
Congress the power to legislate for the general welfare as the Court seemed to suggest,
the Spending Clause merely states that Congress has the power to tax and spend in
order to provide for the general welfare of the United States. U.S. CONST. art. 1, § 8.
Rather, "provide for the... general welfare" modifies the power to lay and collect taxes.
See NowAK & ROTUNDA, supra note 135, § 5.6 at 192.
303. See U.S. CONST. amend X1V, § 5. Section 5 provides that "Congress shall have
the power to enforce, by appropriate legislation, the provisions of this article." Id.
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enforce, by appropriate legislation, the provisions of this article."30 4
The phrase, "provisions of this article," which Congress is given the
power to enforce, refers directly to the Equal Protection Clause contained in section 1 of the Fourteenth Amendment. 30 5 Thus, a literal
reading of the two clauses together illustrates that Congress has the
"power to enforce, by appropriate legislation" the Equal Protection
Clause, which states that "[n]o State shall . . . deny to any person
within its jurisdiction the equal protection of the laws."3 0 6 Accord-

ingly, section 5 merely orders Congress to enforce the Fourteenth
Amendment's Equal Protection Clause against the states and does not
give Congress the authority to attempt to solve societal
discrimination.

30 7

THE FUTURE OF FEDERAL AFFIRMATIVE ACTION POLICIES AFTER
ADARA ND

For a federal program to be constitutional under strict scrutiny,
all racial classifications, whether invidious or benign, must be narrowly tailored to further a compelling governmental interest. 30 8 The
United States Supreme Court inAdarand made no express ruling that
any specific affirmative action programs were unconstitutional; therefore, it is unclear which of the many federal affirmative action programs will survive the adoption of the more exacting strict scrutiny

standard.3 0 9 The Supreme Court stated that strict scrutiny does not
mean that all race-conscious programs were presumptively unconstitutional or that strict scrutiny was in all actuality fatal to every pro-

gram reviewed.3 10 Strict scrutiny, however, does entail a much higher

standard of review, and it is conceivable that some programs will not
31
be able to meet this rigorous standard. '
§ 5.
amend XIV, § 1.
U.S. CONST. amend XIV, § 1. See
See U.S. CONST. amend XIV, § 5.

304.

U.S. CONST. amend XIV,

305.

See U.S.

CONST.

306.
U.S. CONST. amend XIV, § 5.
307.
308. Adarand Constructors,Inc., 115 S. Ct. at 2113.
309. Adarand Constructors,Inc., 115 S. Ct. at 2118; see Joan Biskupic, Court Toughens Standardfor Federal Affirmative Action, WASH. POST, June 13, 1995 at Al.
310. Adarand Constructors,Inc., 115 S. Ct. at 2117; but see Adarand Constructors,
Inc., 115 S. Ct. at 2121 n.1 (Stevens, J., dissenting). Justice Stevens stated:
I think it is unfortunate that the Majority insists on applying the label of"strict
scrutiny" to benign race-based programs. That label has usually been understood to spell the death of any governmental action to which a court may apply
it.... Although I agree that benign programs deserve different treatment than
invidious programs, there is a danger that the fatal language of "strict scrutiny" will skew the analysis and place well-crafted benign programs at unnecessary risk.
Id. (Stevens, J., dissenting).
311. Adarand Constructors,Inc., 115 S. Ct. at 2097-2113. See supra notes 189-93,
212 and accompanying text.
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For a congressional race-conscious program to satisfy strict scrutiny, the government program must narrowly tailor the program to
accomplish a compelling government interest.3 1 2 The Court recognized that the government has a compelling interest in remedying
specific instances of discrimination. 31 3 In past decisions, however, the
Court has explicitly rejected the view that the government's attempt
to remedy societal discrimination, without more, constitutes a compelling interest. 31 4 For instance, the Court in Wygant v. Jackson Board
of Education3 1 5 enunciated that "[s]ocietal discrimination, without
more, is too amorphous a basis for imposing a racially classified remedy."3 16 Additionally, the Court in Croson acknowledged that a claim
of past societal discrimination alone would not be sufficient to serve as
the basis for such racial classifications.3 1 7 The Court explained that
to do so would lead to competing claims for remedial governmental
action for every group claiming to be disadvantaged.3 18 Rather, it appears that the Court will require the government to make specific
findings of discrimination by the governmental unit seeking to create
an affirmative action program before the Court will acknowledge a
319
compelling interest in remedying the discrimination.
The Court's rationale for requiring such findings is to ensure that
the governmental action is not the product of racial stereotypes or "a
form of racial politics." 320 Legislatures attempting to draft race-conscious programs must ensure that the racial groups included for
assistance are those for whom findings of discrimination were specifi321
cally made and that the racial groups were not randomly included. 32 2
In addition, the Court's holding in Korematsu v. United States
demonstrated that such events as a national emergency or a war may
serve as a compelling interest justifying the use of racial classifications.32 3 However, the Court in Croson was adamant that administrative convenience could never be a compelling interest justifying a
3 24
racial classification.
312. Adarand Constructors,Inc., 115 S. Ct. at 2097-2113; Kirby, 40 CATH.U. L. REV.
at 421-22.
313. Adarand Constructors,Inc., 115 S. Ct. at 2117.
314. Wygant v. Jackson Bd.of Educ., 476 U.S. 267, 273-76 (1986).
315. 476 U.S. 267 (1986).
316. Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 276 (1986).
317. See supra notes 216-18 and accompanying text.
318. J.A Croson Co., 488 U.S. at 505.
319. See supra notes 216-18 and accompanying text.
320. J.A Croson Co., 488 U.S. at 505.
321. See J.A Croson, 488 U.S. at 506. See supra note 220 and accompanying text.
322. 323 U.S. 214 (1944).
323. See supra note 152-55 and accompanying text.
324. J.A Croson Co., 488 U.S. at 508.
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In addition to a compelling governmental interest, the Court's
holdings in Adarand and Croson require the governmental unit attempting to implement a racial classification to demonstrate that such
a classification is narrowly tailored to that interest. 3 25 The Court requires a classification to be narrowly tailored to a compelling interest
so that "there is little or no possibility that the motive for the classification is illegitimate racial prejudice or stereotype."3 26 Strict scrutiny
requires that race-neutral measures must be exhausted before a raceconscious measure is constitutionally permissible.3 2 7 In Croson, the
Court noted that the remedial program must be limited to those racial
3 28
groups actually discriminated against.
AFFIRMATIVE ACTION AS A MATTER OF GovERNMENTAL POLICY

As its goals are to remedy discrimination and to promote inclusion, affirmative action was intended to give qualified minorities an
opportunity to compete on equal footing.3 29 Affirmative action policies
330
espouse the legislatures' desire to cultivate equality in society.
However, a policy whereby race is considered a beneficial factor is unsound.3 3 1 Racial classifications are based upon immutable characteristics and have no relation to an individual's ability; hence, these
characteristics should be irrelevant in the scope of public decision
making.3 3 2 Otherwise, government would be afforded the power to
engineer a society whereby a person's race would be more important

325. Id. at 493. See Adarand Constructors, Inc., 115 S. Ct. at 2113.
326. Kirby, 40 CATH. U. L. REV. at 422.
327. J.A Croson Co., 448 U.S. at 518 (Kennedy, J., concurring); Kirby, 40 CATH. U.
L. REV. at 422.
328. See generally J.A Croson Co., 488 U.S. at 505.
329. See supra notes 1-5 and accompanying text.
330. Adarand Constructors,Inc., 115 S. Ct. at 2119 (Stevens, J., dissenting).
331. See supra notes 109-11 and accompanying text. Feagins, 67 DENV. U. L. REV.
at 422. Ken Feagins stated:
Furthermore, underlying the assumption that every minority is disadvantaged
is the erroneous presumption that every white or male has access to the
"spoils" of the majority. Should an aristocratic black female, for example, be

treated preferentially because she happens to be black? Should an indigent
white male be treated less favorably because he happens to be white? Obviously not. The overt discrimination against whites, males, and white males
that flows from the operation of voluntary affirmative action plans results in a
modem "separate but equal" society.... Our nation's laws should be blind.
Id.
332.

See supra notes 90-91, 189-91, 209, 218 and accompanying text.
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than ability.3 3 3 As a result, racial entitlement and racism would be3
come a fact of life.

34

As Justice Clarence Thomas stated in his concurrence in
Adarand, such programs provoke resentment among the non-favored
groups that is inherently counterproductive to any attempt to end discrimination.3 3 5 In fact, as Justice Antonin Scalia noted, racial preferences will reinforce the manner of thinking in terms of race which is
often the cause of such racial discrimination.3 3 6 In addition, there is a
danger that such programs may create a perception of minorities as
inferior and incapable of competing without governmental assistance.3 3 7 In Fullilove, Justice John Paul Stevens noted that affirmative action programs may be perceived by others as based on the
assumption that those granted special preferences are not as qualified.33 8 Justice Thomas further elaborated in Adarand that "benign
discrimination" leads others to believe that minorities suffer from
"chronic and apparently immutable handicaps" that prevent these minority groups from competing without special patronizing assistance.3 3 9 Such logic inevitably leads others to believe that minorities
are inferior and, accordingly, does nothing to advance minorities'
3 40
standing in society.

Instead of resorting to race based remedial programs, the government may help minorities by fashioning race-neutral programs.3 4 1 As
minorities are disproportionately disadvantaged as a result of racial
discrimination, Justice Scalia concluded in Croson that any race-neutral program aimed at assisting the disadvantaged "will have a disproportionately beneficial impact" on minorities.3 4 2 Such a race-neutral
333.

See Adarand Constructors,Inc., 115 S. Ct. at 2119 (Scalia, J., concurring). Jus-

tice Scalia stated that:
[t]o pursue the concept of racial entitlement - even for the most admirable
and benign of purposes is to reinforce and preserve for future mischief the way
of thinking that produced race slavery, and race privilege and race hatred. In
the eyes of the government, we are just one race here. It is American.
Id. (Scalia, J., concurring).
334. Adarand Constructors, Inc., 115 S. Ct. at 2119 (Scalia, J., concurring).
335. Id. at 2119 (Thomas, J., concurring).
336. Id. at 2119 (Scalia, J. concurring); Gerald S. Janoff, Comment, Adarand Constructors, Inc. v. Pena: The Supreme Court to Decide the Fate of Affirmative Action, 69
TuL. L. REV. 997, 1007 (1995). "[Tlhe use of race to remedy previous discrimination
reinvents the distinctions dividing those individuals who these schemes aim to unite."
Id.
337. Adarand Constructors, Inc., 115 S. Ct. at 2119 (Thomas, J., concurring). Rubinstein, 3 HOFSTRA LAB. L.J. at 116.
338. Fullilove, 448 U.S. at 544 (Stevens, J., dissenting).
339. Adarand Constructors,Inc., 115 S. Ct. at 2119 (Thomas, J., concurring).
340. Id. (Thomas, J., concurring).
341. J.A Croson Co., 488 U.S. at 528 (Scalia, J., concurring).
342. Id. (Scalia, J., concurring).
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program would certainly avoid many of the pitfalls associated with
3 43
race-conscious programs.
CONCLUSION
In Adarand Constructors, Inc. v. Pena,344 the United States
Supreme Court held that all racial classifications adopted by any federal, state, or local governmental actors must be reviewed under the
standard of strict scrutiny to determine their constitutionality with
respect to equal protection guarantees. 3 45 As equal protection serves
to protect an individual's right to be free from discrimination regardless of the racial group to which one belongs, the Court rationally decided that all race-conscious programs were immediately suspect and
thus justified this strict judicial scrutiny. 34 6 In addition, the Metro
Broadcasting, Inc. v. Federal Communications Commission3 4 7 and
Fullilove v. KZutznick 34s holdings had illogically given Congress deference when the Court reviewed race-conscious programs. There is no
reason to believe that a federal program that would amount to racial
discrimination if a state were to adopt the same program is not a violation of equal protection.
Under the standard of strict scrutiny, federal affirmative action
must meet a very exacting standard in order to be constitutional. For
a program to satisfy strict scrutiny, it must be narrowly tailored to
fulfill a compelling government interest. This means that a government must first use any race-neutral measures available to it before
resorting to any race-conscious measure. If no race-neutral measures
are available to satisfy the compelling interest, there must be an extremely close nexus between the adopted race-conscious program and
the compelling interest so that the program only addresses specific
findings of discrimination. Because many of these programs were
adopted based on generic findings of societal discrimination or none at
all, courts would not likely uphold them. Under this standard, it is
probable that many affirmative action programs may be found
unconstitutional.
As a matter of governmental policy, it is not a wise course for the
government to afford different individuals different treatment based
simply on the racial group to which they belong. Although the goals of
affirmative action programs are admirable, a government must not
343.
344.

Id. (Scalia, J. concurring).
115 S. Ct. 2097 (1995).

345. Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097, 2113 (1995).
346. See supra notes 90-95 and accompanying text.
347. 497 U.S. 547 (1990), overruled by Adarand Constructors, Inc. v. Pena, 115 S.
Ct. 2097 (1995).
348. 448 U.S. 448 (1989).

1996]

AFFIRMATIVE ACTION

base decisions on such an irrelevant characteristic as race rather than
individual merit. It is in the best interest of both the government and
society for the most qualified persons to be awarded such things as
government contracts or employment. If the most qualified persons
are minorities, then they should be chosen based on their merit and
not their racial classification. The decision in Adarand does not affect
the enforcement of the anti-discrimination laws, so a minority group
member may still seek relief and be compensated for any actual
discrimination.
While the deplorable situation of racial discrimination against minorities in this country justifies action, discrimination against non-minorities based on their racial status will only provoke further racial
hostility.3 49 Much of this hostility will be due to the non-minorities'
resentment of the preferences which they perceive operate to their disadvantage. 350 Minorities must further endure unjust stereotypes of
inability which these programs engender. The equal protection principle was intended to guard against the government's promotion of such
stereotypes. Moreover, the fact that one racial group has suffered past
discrimination should not make it somehow permissible for the government to discriminate against other racial groups. Rather, the more
often the government is allowed to racially discriminate, the more
deeply entrenched racial discrimination becomes in our society.
While the problem of racial discrimination is pervasive, the Constitution's requirement of equal protection under the laws will not tolerate the government's use of racial preferences. Although the
programs may be the product of good intentions, they are simply not
constitutionally permissible. Regardless of race, many people in our
society must face a lack of opportunity and various barriers to achievement. Instead of promoting archaic stereotypes of minorities' abilities, the government must attempt to solve the minorities' lack of
opportunities through race-neutral programs aimed at those disadvantaged individuals in our society and not based on stereotypes that
all minorities are disadvantaged.
While a solution to the problems of discrimination is sorely
needed, affirmative action is not the answer. Although the goals behind affirmative action are commendable, the use of racial preferences
is plainly impermissible under the Constitution's equal protection
guarantees.
Brian C. Eades-'97
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See supra notes 109-11 and accompanying text.
See supra notes 109-11 and accompanying text.

