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"CAN YOU HEAR ME?": THE UNITED STATES
COURT OF APPEALS FOR THE THIRD CIRCUIT
ADDRESSES THE SYSTEMIC DEFICIENCIES OF
THE PHILADELPHIA CHILD WELFARE SYSTEM

IN BABY NEAL v. CASEY

Can you hear me?
I'm calling your name, Oh Lord.
I can't go on this way,
Will I make it another day?
Oh Lord, was I made just to beg and crawl?
Who will catch me whenever I fall?
Do I even matter at all?
I am waiting here for you to answer my call.
They say it won't be long
but I've got to keep holding on.
This world is so cold,
so cold.... 1

INTRODUCTION

A foster care program is intended to provide a "temporary, safe
haven for children whose parents are unable to care for them."2 Fos-
ter care has been defined as a child welfare service that provides fam-
ily care for a limited period of time to children whose own family
cannot provide such care and where adoption is neither desirable nor
possible. 3 In reality, the child welfare system presents numerous
problems for foster children, including multiple or inappropriate
placements, lengthy but ultimately temporary placements, and inade-
quate goals defined for each child.4 These problems have been labeled
"program abuse" and occur when a "foster care system itself fails to
provide children with a stable and secure home setting, or when it
does not provide for a child's medical, psychological and emotional

1. BRIAN McKNIGHT, SELF TrrLED (Mercury Records, 1992).
2. Michael B. Mushlin, Unsafe Havens: The Case for Constitutional Protection of

Foster Children from Abuse and Neglect, 23 HARv. C.R.-C.L. L. REv. 199, 204 (1988).
3. ALFRED KADUSHIN, CHILD WELFARE SERVICES 355 (1967) [hereinafter

KADUSHINI.
4. Karoline S. Homer, Note, Program Abuse and Foster Care: A Search For Solu-

tions, 1 VA. J. Soc. PoL'Y & L. 177, 179 (1993). Even children who have fallen into
adequate placement suffer from feelings of neglect or abandonment, guilt over family
breakups, hostility against parents who "gave up on them," fear of abandonment as well
as a general fear of the unknown, a failure to feel safe, and feelings of shame because
their parents will not care for them like parents of other children. KADusHIN, supra
note 3, at 385.
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needs." 5 The problems of program abuse are widespread, they are
ever-present, and, as recent legal action indicates, they are not going
away.

6

5. Mushlin, 23 HAxv. C.R.-C.L. L. REv. at 207. Reasons for deficiencies in child
welfare agencies are described in the following passage:

Child welfare systems are marked, usually, by poor, chaotic management,
with any institutional change simply superimposed upon all existing layers.
Typically, but not uniformly, the state agency which administers the child wel-
fare system also includes most other poor people's programs, usually income
maintenance, food stamps, and day care. Often it is the state agency least fa-
vored by the legislature. Often either the state agency or the child welfare
division within the state agency is headed by someone who is, at best, well
intentioned. But there is little political pressure to have these agencies run
well, with the exception of eliminating welfare fraud, always a popular issue,
and these jobs often become little more than convenient political payoffs. Al-
most universally, these agencies are marked by totally unreliable information
systems, inadequate training, high caseloads, Byzantine procedures, and ad-
ministrative paralysis. Therefore, the problem of how to achieve compliance
with any court-ordered judgment with any degree of specificity is quite complex
and requires some fairly sophisticated knowledge of bureaucracies and what is
necessary to break their momentum and shove them in a different direction.

Marcia Lowry, Derring-Do in the 1980's: Child Welfare Impact Litigation After the War-
ren Years, 20 FAM. L.Q. 255, 274-75 (1986).

6. Homer, 1 VA. J. Soc. POL'Y & L. at 180. For a recent case involving widespread
systemic program abuse, see, e.g., LaShawn A. v. Dixon, 762 F. Supp. 959, 989 (D.D.C.
1991), aff'd, 990 F.2d 1319 (D.C. Cir. 1993), cert. denied, 114 S.Ct. 691 (1994). Exam-
ples of widespread program abuse are depicted in the passages below:

The facts, as alleged in the complaint, paint a bleak and Dickensian pic-
ture of life under the auspices of the the [Illinois Department of Children and
Family Services ("DCFS")]. Plaintiffs assert that there is little hope that chil-
dren in the custody of DCFS will receive services to which they are entitled. Of
the approximately 15,000 children in defendant's custody, more than 4,000
have been prevented from returning to their parents for two years or more. As
of June 30, 1986, more than 4,300 children in DCFS care had been in six or
more placements. These placements usually involve extended stays in mental
hospitals, detention centers, group homes, shelters, and to other institutions.
Some children are kept in mental institutions long after professionals responsi-
ble for their treatment have declared them ready for discharge. The institu-
tions in which plaintiffs are "warehoused" do not offer adequate educational
opportunities or, indeed, activities of any sort. Plaintiffs claim that the behav-
ior of the children who reside in these institutions is controlled by brutal physi-
cal discipline. These institutions are incapable of serving the needs of children
and often cause serious damage to their physical and emotional well-being. In
one DCFS shelter in May, 1988, an eight-year-old girl was raped by two twelve-
year-old boys.

B.H. v. Johnson, 715 F. Supp. 1387, 1389 (N.D. Ill. 1989) (citations omitted).
Poor Joshua! Victim of repeated attacks by an irresponsible, bullying, cow-

ardly, and intemperate father, and abandoned by respondents who placed him
in a dangerous predicament and yet who knew or learned what was going on,
and yet did essentially nothing except... "dutifully recorded these incidents in
[their] files." It is a sad commentary upon American life, and constitutional
principals - so full of late of patriotic fervor and proud proclamations about
"liberty and justice for all" - that this child, Joshua DeShaney, is now as-
signed to live out the remainder of his life profoundly retarded.

DeShaney v. Winnebago County Dep't of Social Servs., 489 U.S. 189, 213 (1989) (Black-
mun, J., dissenting) (discussing the majority opinion holding that, because Joshua
DeShaney was never placed into the care and custody of the state, the state had no
affirmative duty to protect the child from private violence).
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The number of children participating in foster care programs in
the United States is rapidly increasing. 7 The reasons for the increase
are overwhelming - substance abuse, child abuse and neglect, home-
lessness, child poverty, and AIDS.8 The children in foster care pro-
grams today are younger, are more damaged, and have greater mental
health and education problems, and, indeed, there are more of them.9

Sixteen years ago, Congress attempted to respond to nationwide
program abuse by enacting the Adoption Assistance and Child Wel-
fare Act of 1980 ("AACWA"). 10 What little is known about the impact
of the AACWA on program abuse indicates that few measurable im-
provements have occurred. 1 Furthermore, since the enactment of the
AACWA and subsequent state legislation, an increased volume of liti-
gation continues to reveal additional inadequacies in an already de-
pleted system. 12 The increase in litigation has led the judicial system

[This case is] about thousands of children who, due to family financial
problems, psychological problems, and substance abuse problems, among other
things, rely on the District to provide them with food, shelter, and day-to-day
care. It is about beleaguered city employees trying their best to provide these
necessities while plagued with excessive caseloads, staff shortages, and budget-
ary constraints. It is about the failures of an ineptly managed child welfare
system, the indifference of the administration of the former mayor.., and the
resultant tragedies for the District children relegated to entire childhoods
spent in foster care drift. Unfortunately, it is about a lost generation of chil-
dren whose tragic plight is being repeated every day.

LaShawn A, 762 F. Supp. at 960.
7. Homer, 1 VA. J. Soc. POL'Y & L. at 181 n.18. See infra note 9 and accompany-

ing text.
8. Homer, 1 VA. J. Soc. POL'Y & L. at 181.

9. Id. According to the latest available statistics, the number of children partici-
pating in foster care programs in the United States was expected to reach 550,000 by
1995. Arlene E. Fried, The Foster Child's Avenues of Redress: Questions Left Unan-
swered, 26 COLUM. J.L. & SOC. PROBS. 465 (1993).

10. Pub. L. No. 96-272, 94 Stat. 500 (1980) (codified as amended at 42 U.S.C.
§§ 620-628, §§ 670-679a) (1988 & Supp. 1994). Because the Adoption Assistance and
Child Welfare Act of 1980 ("AACWA") allows state welfare programs to become eligible
for federal funding, many states in the early 1980s passed legislation to conform with
the requirements of the AACWA. Homer, 1 VA. J. Soc. POL'Y & L. at 180. The AACWA
is structurally divided into two sections; the first altered Title IV-B of the Social Secur-
ity Act and the second altered Title IV-E. Id. at 187-88. Both sections are directed
primarily at providing funding to state agencies provided that certain substantive re-
quirements have first been satisfied. Id. at 188.

11. Homer, 1 VA. J. Soc. POL'Y & L. at 181. One visible improvement lies in suc-
cessful litigation on behalf of foster care children because, prior to 1980, such litigation
was generally unsuccessful for two reasons: (1) the child welfare system was generally
perceived as a benevolent institution, and not until the late 1970s did the public become
aware of the tragic deficiencies impacting state funded programs; and (2) lawsuits were
predominantly based on constitutional theories, and, although the courts generally
agreed with the plaintiffs on policy grounds, courts refused to find that the relief was
constitutionally required. Lowry, 20 FAm. L.Q. at 268-69.

12. Homer, 1 VA. J. Soc. POLY & L. at 181.
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to become actively involved in the systemic reform of depleting institu-
tions, yet the courts too have suffered under public scrutiny.13

The latest battle involving the inadequacy of the child welfare
system is currently being fought in the Eastern District of Penn-
sylvania. 14 In Baby Neal for and by Kanter v. Casey,15 children under
the care and custody of the Philadelphia Child Welfare System filed
suit, seeking declaratory and injunctive relief and claiming that sys-
temic deficiencies prevented the Department of Human Services from
providing statutorily and constitutionally mandated services. 16 As re-
cently as December 1994, the issue of class certification was argued
before the United States Court of Appeals for the Third Circuit, which
reversed the district court's denial of class certification. 17 As this Note
will demonstrate, however, the issue of class certification is a mere
stepping stone to providing necessary relief to children facing increas-
ing hardship and abuse.'1

This Note will begin by closely scrutinizing the Third Circuit's
holding in Baby Neal v. Casey.19 Next, this Note will review previous
cases involving child welfare litigation and discuss the current legal
theories available to class actions seeking systemic reform. 20 This
Note will then demonstrate that class certification is appropriate in
the context of civil rights actions seeking injunctive relief.2 ' Finally,
this Note will explore the proposition that the child welfare system is
a prime candidate for institutional reform litigation, paralleling simi-
lar cases such as prison reformation, school desegregation, and mental
health facilities. 22

FACTS AND HOLDING

On April 4, 1990, sixteen children under the legal care and cus-
tody of the Philadelphia Department of Human Services ("DHS") com-
menced this action in an effort to force the DHS to provide legally
mandated child welfare services. 23 In seeking declaratory and injunc-
tive relief, the named children alleged that systemic deficiencies pro-
hibited DHS from providing legally mandated child welfare services
as required by the United States Constitution and state and federal

13. Id.
14. See, e.g., Baby Neal ex rel. Kanter v. Casey, 43 F.3d 48 (3d Cir. 1994).
15. 43 F.3d 48 (3d. Cir. 1994).
16. Baby Neal ex rel. Kanter, 43 F.3d at 52.
17. Id.
18. See infra notes 438-88 and accompanying text.
19. 43 F.3d 48 (3d. Cir. 1994); see infra notes 23-78 and accompanying text.
20. See infra notes 89-174 and accompanying text.
21. See infra notes 178-274, 356-437 and accompanying text.
22. See infra notes 278-350, 438-88 and accompanying text.
23. Baby Neal ex rel. Kanter v. Casey, 43 F.3d 48, 52-53 (3d Cir. 1994).
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law. 2 4 These Philadelphia children had been placed in the care and
custody of DHS in response to allegations of abuse or neglect or be-
cause their parents were simply unable to care for them.2 5

In examining the lives and conditions of the named children, the
complaint portrays the disturbing consequences of a deficient system
and its devastating results affecting the life of each child. 26 Arguably
all tragic, the complaint describes the claims of Todd McL. and Kyle
S., who sought to be re-classified as "adoptable" after DHS labeled
Kyle S. as "unadoptable" because he was physically disadvantaged
and Todd McL. as unadoptable because he was diagnosed as HIV posi-
tive. 27 Siblings Jay, Ivy, and Amelia, who alleged that the Common-
wealth of Pennsylvania deprived them of "their constitutional right to
a relationship with their biological family by placing Jay in a different
foster home than his sisters, Ivy and Amelia," also sought relief in an
attempt to maintain their family unit.28 The stories of Todd McL.,
Kyle S., and Jay, Ivy and Amelia are mere examples of over 6,000 chil-
dren affected by the Philadelphia child welfare system.2 9 Indeed, as
the United States court of Appeals for the Third Circuit noted, the
lives of named children "are quite pathetic."3 0

The child welfare system in Philadelphia, Pennsylvania, has a
history of failing to comply with statutory and constitutional man-
dates.31 Ravaged by insufficient funding and inadequate staffing, the
system has continually demonstrated an inability to provide neglected

24. Baby Neal ex rel. Kanter, 43 F.3d at 53. The United States Court of Appeals for
the Third Circuit stated:

The original complaint.., alleged that systemic deficiencies prevent DHS
from providing the following legally mandated child welfare services: [1] pro-
tective service investigations as required by the United States Constitution,
the Child Abuse Prevention and Treatment Act and state law; [2] monitoring
and supervision as required by the Constitution and state law; [3] safe and
secure foster care placements as required by the Constitution, the Adoption
Assistance Act and state law; [4] written case plans as required by the Consti-
tution, the Adoption Assistance Act, and state law; [5] necessary medical, psy-
chiatric, psychological, and educational services as required by the
Constitution, and state law; [6] the planning and steps required to return chil-
dren to their families or to find them alternative permanent placements as re-
quired by the Constitution, the Adoption Assistance Act, and state law; and [7]
periodic judicial reviews as required by the Constitution, the Adoption Assist-
ance Act, and state law.

Id.
25. Baby Neal v. Casey, 821 F. Supp. 320, 324 (E.D. Pa. 1993). Children are placed

in the custody of DHS by orders of the Family Court Division of the Philadelphia
County Court of Common Pleas. Baby Neal ex rel. Kanter, 43 F.3d at 52.

26. Baby Neal ex rel. Kanter, 43 F.3d at 53.
27. Baby Neal, 821 F. Supp. at 329.
28. Id. at 336.
29. Baby Neal ex rel. Kanter, 43 F.3d at 61.
30. Id. at 53.
31. Id. at 52. This history is not disputed by either party in this case and is consid-

ered 'a matter of common knowledge." Id.
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and abused children with necessary and required welfare services.32

On three separate occasions since April 1992, the Pennsylvania De-
partment of Public Welfare ("DPW") has denied DHS a full operating
license, each time pointing to DHS's failure to observe statutory and
constitutional mandates. 33 Although the Commonwealth of Penn-
sylvania ("Commonwealth") acknowledged these deficiencies in the
DHS "Three Year Plan 1991-1992," the continued system wide failure
of the Philadelphia child welfare system resulted in this civil rights
action.

34

The Commonwealth defendants in this case included the Gover-
nor of Pennsylvania and the Secretary of Pennsylvania's Department
of Public Welfare.3 5 It is the responsibility of the Commonwealth de-
fendants to ensure that the DHS "provides legally mandated child
welfare services to eligible children and their families."36 The munici-
pal defendants included the Mayor of Philadelphia and the Commis-
sioner and Deputy Commissioner of DHS, who are accountable for the
administration and maintenance of the day to day operations of
DHS. 3 7 Finally, the judicial defendant was the President Judge of the
Court of Common Pleas, who has the responsibility of guaranteeing
proper "allocation of judicial resources for the Family Court."38

The named children's factual allegations specifically included
DHS's failure to provide a sufficient number of trained caseworkers;
an inadequate number of psychological, medical, psychiatric, and edu-
cational providers; a lack of placement for those children requiring a

32. Baby Neal ex rel. Kanter, 43 F.3d at 52.
33. Id. at 52-53. DPW's denial of a full operating license to DHS was based on the

following findings of systemic failure by DHS: (1) failure to provide adequate child pro-
tective service investigations, (2) failure to comply with the requisite maximum of 30
cases per caseworker, (3) failure to appoint a caseworker for a considerable number of
foster children to oversee foster care placement and to guarantee that each child re-
ceived the necessary and appropriate services, (4) failure to guarantee that foster par-
ents received the essential training necessary to ensure proper care for each child, and
(5) failure to provide even a single child with a sufficient case plan after the child's
records had been reviewed. Id.

34. Baby Neal ex rel. Kanter, 43 F.3d at 52.
35. Id. At the time of the appeal, the Governor of the Commonwealth of Penn-

sylvania was Robert P. Casey, and the Secretary of the Department of Public Welfare
for the Commonwealth was Karen F. Snider, who was substituted during the course of
this litigation pursuant to FED. R. App. P. 43(c). Baby Neal ex rel. Kanter, 43 F.3d at 49.

36. Baby Neal ex rel. Kanter, 48 F.3d at 52.
37. Id. Specifically, the named municipal defendants included Joan M. Reeves in

her official capacity as Commissioner of DHS for the City of Philadelphia; Maxine
Tucker, in her official capacity as Interim Deputy Commissioner of the Children and
Youth Division of DHS; and W. Wilson Goode, serving in his official capacity as the
Mayor of Philadelphia. Id. at 49.

38. Baby Neal ex rel. Kanter, 48 F.3d at 52. In his official capacity as President
Judge of the Philadelphia Court of Common Pleas, the Honorable Edward J. Blake was
named as the judicial defendant. Id. at 49.
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more structured environment than a typical foster home; an unsuita-
ble number of properly trained foster parents; an unsatisfactory
amount of potential adoptive parents; and "a host of policies and pro-
cedures that are inefficient and deficient as measured against the
standards of national organizations incorporated under federal law."39

The allegations divided into four separate claims, each seeking
declaratory and injunctive relief.40 The named children's initial cause
of action alleged violations of the rights conferred on them by the
Adoption Assistance and Child Welfare Act of 1980 ("AACWA"). 41 The
named children's second cause of action involved alleged violations of
rights accorded to them under the First, Ninth, and Fourteenth
Amendments to the United States Constitution.42 The third cause of
action alleged that the named children's rights provided by the Child
Abuse Prevention and Treatment Act had been, and continued to be,
violated.43 Finally, the fourth cause of action sought alternative en-
forcement in state law for several of the violations included in the
three federal causes of action.44

At the time the children filed their original complaint, they simul-
taneously sought to certify as a class "all children in Philadelphia who
have been abused or neglected and are or should be known to the Phil-

39. Baby Neal ex rel. Kanter, 48 F.3d at 53.
40. Id.
41. Id. Violations included the children's right to remain in their home or to enable

them to return home; the right to available case plans provided on a timely basis; the
right to be placed in a foster home that met the national recommended standards; the
right to be placed in the most family-like setting which is the least restrictive; the right
to receive proper care while in custody; the right to services guaranteeing proper and
permanent placement; the right to dispositional hearings inside of eighteen months of
entering custody followed by periodic hearings thereafter; and the right to receive serv-
ices from a child welfare system currently operating an adequate informational system.
Id.

42. Baby Neal ex rel. Kanter, 43 F.3d at 53-54. The plaintiffs asserted that these
amendments conferred the right to psychiatric and medical treatment; the right not to
suffer harm while in state custody; the right to care provided by competent professional
judgment; the right to the most appropriate, least restrictive placement; the right to not
be refused a family relationship; and the right to not be deprived of "liberty or property
interests without due process of law." Id.

43. Baby Neal ex rel. Kanter, 43 F.3d at 54. Rights under the Child Abuse Preven-
tion and Treatment Act included the right to adequate personnel, programs, and proce-
dures capable of effectively dealing with child abuse and neglect; the right to a prompt
investigation of reports containing allegations of abuse or neglect; and the right to pro-
tection from individuals endangering the child's health and welfare. Id.

44. Baby Neal ex rel. Kanter, 43 F.3d at 54. Alternative claims involving state law
included the right to be protected from abuse; the right to be protected from those en-
dangering their health and welfare; the right to obtain appropriate case records and
plans on a timely basis; the right to obtain preventative rehabilitation services; the
right to adoption services; and the right to a reasonable effort that allowed the children
to remain in their homes or subsequently return to their homes. Id.
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adelphia Department of Human Services."4 5 In an order dated Janu-
ary 6, 1992, the United States District Court for the Eastern District
of Pennsylvania denied the named children's class certification mo-
tion, citing a failure to fulfill the typicality and commonality require-
ments of Federal Rule of Civil Procedure 23(a) ("Rule 23(a)") as well as
a failure to satisfy the requisites of Federal Rule of Civil Procedure
23(b)(2) ("Rule 23(b)(2)").4 6 The district court reasoned that, because
each individual child challenged specific case-by-case deficiencies, it
was not possible to establish a single issue of law or fact common to all
members of the putative class. 4 7 Furthermore, because no claim as-
serted by the named children applied to the entire class, the court de-
termined that the Commonwealth could not have acted "on grounds
generally applicable to the entire class" as required by Rule 23(b)(2). 4 8

In response to the district court's denial of class certification, the
children petitioned the court for reconsideration, or alternatively, for
certification of subclasses. 4 9 While considering the motion for sub-
class certification, fourteen children intervened as plaintiffs, proffer-
ing a demonstration that children under the care and custody of the
child welfare system "continue[d] to be harmed by DHS's failure to
provide legally mandated child welfare services."50 On March 20,

45. Baby Neal ex rel. Kanter, 43 F.3d at 54. The Commonwealth sought to dismiss
the original complaint, alleging that the relevant federal laws failed to provide the chil-
dren with a valid claim for relief. Id. The district court denied the Commonwealth's
motion; however, the court stayed consideration of the Motion for Class Certification
while considering the Commonwealth's Motion to Dismiss. Id. Based on the Common-
wealth's averred inability to complete the necessary discovery, the district court stayed
the class certification motion three additional times. Id. During this period, the named
children began to undertake system wide discovery. Id. The named children eventually
contended that the Commonwealth failed to produce "much of the requested discovery."
Id.

46. Baby Neal ex rel. Kanter, 43 F.3d at 54. The district court also based its deci-
sion on the plaintiffs' failure to satisfy the Adequacy of Representation requirement of
Rule 23(a). Id. at 54 n.13. The court stated that, because the plaintiffs in this case were
children under the age of thirteen, it was necessary that suit be brought by the plain-
tiffs' next friend, guardian, or fiduciary to ensure the protection of the child's rights.
Baby Neal v. Casey, 1992 WL 3294, *5 (E.D. Pa. 1992). The district court determined
that those parties seeking certification as "next friends" were inadequate on the basis
that each "next friend" had no relationship to the plaintiff children. Id. at *9. The dis-
trict court subsequently authorized the substitution of new next friends, and, for the
purpose of this appeal, the issue was no longer pressed. Baby Neal ex rel. Kanter, 43
F.3d at 54 n.13. For additional discussion regarding the elements of Rule 23(a) and (b),
see infra 178-274 and accompanying text.

47. Baby Neal, 1992 WL 3294 at *2-4.
48. Id. at *9.
49. Baby Neal ex rel. Kanter, 43 F.3d at 54.
50. Id.
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1992, the district court denied the children's Motion for Subclass Cer-
tification and Motion for Reconsideration. 51

By mid-May, the named children had restructured their sub-
classes and once again petitioned the court for class certification. 52

On October 13, 1993, the district court again denied the children's Mo-
tion for Subclass Certification, concluding that the proposed sub-
classes required a legal conclusion of liability before the court could
properly determine subclass membership. 53 The district court denied
the children's subsequent Motion for Reconsideration, forbade them
from asserting any further class certification motions, and, nearly four
years after commencement of the action, scheduled the case for trial.54

Eventually, DHS either resolved or provided for the majority of
the named children's needs.55 The parties settled the children's re-
maining claims "based on individual service needs" and entered into a
stipulation of entry of judgment preserving the named children's right
to appeal the district court's denial of class certification.5 6 The chil-
dren then exercised their preserved right and appealed the district
court's decision to the United States Court of Appeals for the Third
Circuit.

5 7

On appeal, the Third Circuit determined that the district court
abused its discretion in denying the children's Motion for Class Certi-
fication. 58 The Third Circuit noted that the children had satisfied the
commonality and typicality requirements set forth in Rule 23(a).5 9

Despite the district court's acknowledgment that actions commenced

51. Baby Neal v. Casey, 1992 WL 58311, *1 (E.D. Pa. 1992). Thereafter, the Com-
monwealth moved for summary judgment under the previous legal theory, claiming
that relevant federal law offered the children no valid claim for relief, and asserted a
new theory that the children's claims had become moot. Baby Neal ex rel. Kanter, 43
F.3d at 54. While the court was considering the Commonwealth's Motion for Summary
Judgment, the named children again petitioned the court for subclass certification. Id.
Again, the district court stayed the Motion for Subclass Certification while considering
the Motion for Summary Judgment. Id. On April 12, 1993, the district court ruled on
the Commonwealth's motion, partially granting summary judgment and concluding
that the AACWA as well as the Child Abuse Prevention and Treatment Act failed to
create a private right of action. Id. In the same order, however, the district court de-
nied in part the Commonwealth's Motion for Summary Judgment, holding that the
claims of 23 of the 26 named children were not shown to be moot. Id.

52. Baby Neal ex rel. Kanter, 43 F.3d at 54.
53. Baby Neal v. Casey, 151 F.R.D. 282, 284-85 (E.D. Pa. 1993).
54. Baby Neal ex rel. Kanter, 43 F.3d at 54-55.
55. Id. at 55. The Third Circuit did not identify the methods of resolution applied

to the named children's claims. Id.
56. Baby Neal ex rel. Kanter, 43 F.3d at 55. The stipulation of entry of judgment

also preserved the district court's order regarding the existence of a private right of
action under the Child Abuse and Prevention Act and the AACWA. Id.

57. Baby Neal ex rel. Kanter, 43 F.3d at 55.
58. Id. at 56.
59. Id. at 60.
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under Rule 23(b)(2) require only that a common question exist and not
predominate, the Third Circuit held that the court applied an overly
restrictive standard for adjudicating class certification claims. 60

The Commonwealth argued that proving systemic failure on the
part of DHS did not necessarily prove that the rights of any one child
had been violated. 61 In discussing this argument, the Third Circuit
first addressed the district court's holding that the individual mem-
bers of the putative class lacked a predominant common legal the-
ory. 62 The Third Circuit acknowledged that each child suffered under
different and unique circumstances; however, the court stated that the
critical element to be considered was that each child remained under
the care and custody of DHS.6 3 The court stated that, because com-
monality only requires that a putative class share a common injury or
be subjected to further injury, the commonality requirement was sat-
isfied because all injuries would be remedied if DHS cured existing
systemic deficiencies. 64 Furthermore, the court found that, because
the foster placement program was inherently transitory, it would be
unreasonable to require that all children suffer from the same harm
simultaneously. 65 In addition, the court noted that by seeking only
declaratory and injunctive relief, the factual differences in each child's
case largely became irrelevant, thus eliminating the need to deter-
mine damages on a case-by-case basis. 66 Therefore, the Third Circuit
held that individual allegations did not affect the centralized claim
that each child suffered from DHS' failure to cure systemic deficien-
cies.6 7 The court noted that all members of the putative class were
members of a deficient system and currently entitled to appropriate
services and stated that this fact was enough to satisfy the commonal-
ity requirement of Rule 23(a).68

The Third Circuit next addressed the district court's holding that
the children did not satisfy the typicality requirement of Rule 23(a),
because the legally mandated services that the children sought to en-
force differed for each child due to their individual circumstances.69

The Third Circuit ruled instead that a claim based on "a violative
practice can support a class action embracing a variety of injuries so

60. Id.
61. Id.
62. Baby Neal, 1992 WL 3294 at *4.
63. Baby Neal ex rel. Kanter, 43 F.3d at 61.
64. Id.
65. Id. at 60.
66. Id. at 61, 64.
67. Id at 61-62.
68. Id. at 61.
69. Id. at 63.
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long as those injuries can all be linked to the practice." 70 Further-
more, the court again emphasized that, because the children sought
only declaratory and injunctive relief, an examination of the lives of
each individual child was not necessary. 7 1 Because the named chil-
dren prayed for injunctive relief for any and all alleged violations, the
court concluded that such claims would also be applicable to the entire
putative class. 72

The Third Circuit then addressed the district court's finding that
the children failed to achieve the required showing that the claim for
relief was not generally applicable to the class under Rule 23(b)(2). 73

The Third Circuit acknowledged that the intention of Rule 23(b)(2) re-
lief was to allow plaintiffs to challenge institutions and seek wide-
spread relief by providing a mechanism to create structural reform for
people who individually were unable to vindicate their own rights.7 4

Consequently, the Third Circuit held that actions seeking injunctive
relief by defining the relationship between the children and the world
at large would generally satisfy Rule 23(b)(2). 7 5

In addressing the district court's determination that certifying
this case would "create enforcement problem[s] of staggering propor-
tions," the Third Circuit again looked to the nature of the relief sought
by the children. 76 In seeking injunctive relief, the Third Circuit deter-
mined that the district court would not need to make case-by-case
evaluations for each child; instead, the Third Circuit noted that the
district court could develop precise orders to focus on the systemic de-
ficiencies that plagued the DHS and adversely affected the lives and
conditions of each child entitled to relief.77 This, the Third Circuit
concluded, was "precisely the sort of order . . . requested in this
case."

78

BACKGROUND

Child welfare systems have a history of failing to provide statuto-
rily and constitutionally required services to children placed in the

70. Id.
71. Id. The Third Circuit discussed the issue of injunctive relief by stating that

plaintiffs seeking damages would require individual evaluation on a case-by-case basis.
Id. However, in fashioning injunctive relief, the court concluded that "[wihether there
are fifty or 6,000 plaintiffs, the court's task is essentially the same." Id.

72. Baby Neal ex rel. Kanter, 43 F.3d at 63.
73. Id. at 58.
74. Id. at 59.
75. Id. at 58.
76. Id. at 64 (quoting Baby Neal, 151 F.R.D. at 284).
77. Baby Neal ex rel. Kanter, 43 F.3d at 64.
78. Id.
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care and custody of the state. 79 Legal action over the past twenty
years has demonstrated that children participating in a state funded
foster care program possess only the most basic rights to adequate
protection.8 0 Due to the limited rights of the individual child, efforts
to remedy systemic deficiencies of an entire child welfare system are
brought as class actions typically seeking declaratory and injunctive
relief.8 1 As recent legal action indicates, the time has now arrived to
discover an effective remedy for the systemic deficiencies of child wel-
fare systems nationwide.8 2 The time has come to stop the violence.8 3

THE CHILD WELFARE SYSTEM

The days of placing dependent children in a rural environment in
exchange for future employment has long since passed.8 4 Congres-
sional action in 1980 specifically enumerated guidelines for providing
adequate foster care in the Adoption Assistance and Child Welfare Act
("AACWA"); however, in 1992, the United States Supreme Court fore-
closed any private right of action under the AACWA.8 5 That foreclo-
sure has led to recent litigation by child welfare proponents
advocating for courts to recognize the constitutional rights of chil-
dren.8 6 Although many courts have acknowledged constitutional
rights inherent in the child, the degree of recognition remains
uncertain.

8 7

Prevailing Philosophies of Child Welfare

Until the end of the nineteenth century, the child welfare system
was based on the "rescue philosophy" which sought to ensure that chil-
dren were not left in an unsafe home environment.8 8 This philosophy
entailed the practice of "placing out," a system whereby the state
would place the child in the legal custody of a private organization
who would then remove the child from the child's urban environment

79. See infra notes 117-63 and accompanying text.
80. See infra notes 117-63, 380-406 and accompanying text.
81. See infra notes 117-63 and accompanying text.
82. Michael Mushlin, Unsafe Havens: The Case for Constitutional Protection of

Foster Children From Abuse and Neglect, 23 HARv. C.R.-C.L. L. REV. 199, 244-45 (1988).
See infra notes 380-406 and accompanying text.

83. Mushlin, 23 HARv. C.R.-C.L. L. REV. at 244-45.
84. See infra notes 88-96 and accompanying text.
85. See infra notes 107-42 and accompanying text.
86. See infra notes 143-74 and accompanying text.
87. See infra notes 143-74, 388-406 and accompanying text.
88. Alice C. Shotton, Making Reasonable Efforts in Child Abuse and Neglect Cases:

Ten Years Later, 26 CAL. W. L. REV. 223, 254-55 (1989-90).
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of poverty and place the child in a family environment in a rural
setting.89

Prior to the practice of "placing out," a system of apprenticeship
was utilized during the colonial era.90 The apprenticeship program
was based on a contractual relationship whereby the master would
take a child into his home and agree to provide food, clothing, and
other essentials including training the child in a craft or a trade. 9 1 In
return, the child would work for the master until turning age twenty-
one.9 2 By the early 1900s, the practice of "placing out" came under
criticism due to the apparent lack of supervision after the child had
been placed in the rural setting.93

At the end of the nineteenth century, a new philosophy began to
emerge that focused on maintaining the family unit through state
assistance.9 4 The philosophy of state assistance became superior to
that of the rescue philosophy, and a new foundation was laid provid-
ing the cornerstone of the modern child welfare system.95 Today, in-
creased public awareness of the plight of foster care programs across
the nation has led to an even more recent movement labeled "perma-
nency planning."9 6

Permanency planning has been defined as "the systemic process
of carrying out, within a brief, time-limited period, a set of goal di-
rected activities designed to help children live in families that offer
continuity of relationships with nurturing parents or caretakers and
the opportunity to establish lifetime relationships."9 7 Many key ele-
ments lay the foundation for successful permanency planning, includ-
ing the emphasis on child rearing in a home environment, preferably
the biological family; the importance of establishing continuous rela-
tionships involved in the child's growth; participation in programs sys-
tematically designed to occur within a scheduled time frame; and an
adequate method of case management emphasizing individual strate-
gies for each child.98

89. ALFRED KADUSHIN, CIULD WELFARE SERVICES 360 (1967) [hereinafter
KADUSHIN].

90. KADUSHIN, supra note 89, at 355-56.
91. Id.
92. Id.
93. Id. at 359.
94. Karoline S. Homer, Note, Program Abuse in Foster Care: A Search for Solu-

tions, 1 VA. J. Soc. POL'Y & L. 177, 182 (1993).
95. Homer, 1 VA. J. Soc. POL'Y & L. at 182-83. Research, however, failed to indi-

cate that this philosophical shift did little to assist the family in rehabilitative services,
Id. at 183. Instead, families rarely received rehabilitative services, and children contin-
ually shifted from one foster home to another. Id.

96. Homer, 1 VA. J. Soc. POL'Y & L. at 185.
97. Id.
98. Id.
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Permanency planning has an established goal of providing life-
time relationships for children. 99 Society's changing perception of fos-
ter care programs has influenced the derivative goal of lifetime
relationships largely because foster care is currently viewed by many
as harmful to the child. 100 Because a child is separated from his or
her family, foster care "provides only a temporary solution, and tends
to lead to multiple placements, which destroy the personal attach-
ments necessary for healthy development."' 0 As a result, the philos-
ophy of permanency planning lies at the heart of recent efforts to
reform the child welfare system.10 2

Statutes Pertaining to the Welfare of Children

The federal government's role in providing for child welfare serv-
ices began in 1935 when Congress expanded the social welfare laws to
include the Aid to Dependent Children ("ADC") program. 10 3 In 1956,
Congress amended the ADC to allow relatives who were caring for de-
pendent children to receive benefits. 10 4 Five years later, in 1961, the
ADC changed the beneficiary of relief from the child to the families
with dependent children, thereafter known as the AFDC-FC.105 The
AFDC made available matching funds for states who distributed in-
come to foster care participants under the AFDC-FC program. 10 6

In an attempt to further reform the child welfare system in the
United States, Congress enacted the Adoption Assistance and Child
Welfare Act in 1980 ("AACWA"). 107 The AACWA was specifically
designed to decrease the amount of time children spend in foster care
and to "encourage greater efforts to find permanent homes for children
either by making it possible for them to return to their own families or
by placing them in adoptive homes."' 08 The AACWA requires the
agency empowered with executing its provisions to use "reasonable ef-
forts" to avoid placement when possible and to reunite children partic-
ipating in a foster care program with their biological families. 10 9

99. Id.
100. Id. at 185-86.
101. Id.
102. Id. at 186.
103. Id. at 183.
104. Id.
105. Id.
106. Id.
107. Arlene F. Fried, The Foster Child's Avenues of Redress: Questions Left Unan-

swered, 26 COLUM. J.L. & Soc. PROBS. 465, 468 (1993).
108. Fried, 26 COLUM. J.L. & Soc. PROBS. at 468.
109. See 42 U.S.C. § 671(a)(15) (1988) (requiring that states facilitate a plan that

"provides that, in each case, reasonable efforts will be made (A) prior to the placement of
a child in foster care to prevent or eliminate the need for removal of the child from his
home, and (B) to make it possible for the child to return to his home"). The purpose of
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Other provisions of the AACWA seek to ensure proper supervision and
placement by requiring individual case plans and reviews.1 1 0 In order
to reduce expenditures commonly involved with foster care programs,
states are required to provide preventative and reunification services
prior to receiving federal subsidies.1 1 '

Child Welfare Reform Litigation

Inadequate implementation efforts on the part of state and local
governments led to "child welfare reform litigation" as an attempt to
enforce the AACWA's requirements.1 1 2 However, it was not the fail-
ure of implementation that triggered the litigation, but rather the en-
actment of the statute itself.1 1 3 Litigation that commenced prior to
1980 and the enactment of the AACWA subsequently looked to the
statute as a means for structuring relief.'1 4 In litigation that com-
menced after 1980, the AACWA was seen as a vehicle to enforce the
constitutional rights of children living under inadequate foster care by
challenging a state's failure to properly implement the statute.1 15

the "reasonable efforts" requirement is to encourage reunification by preventing unnec-
essary placement in foster care when children could remain in the home environment if
appropriate services were made available. See Fried, 26 COLUM. J.L. & Soc. PROBS. at
468.

110. See 42 U.S.C. § 675(1) (1988) (describing a typical case plan); § 675(5) (defining
and enumerating the goals of a typical case review system).

111. See 45 C.F.R. §§ 1356.21, 1357.15 (1994) (stating that regulations promulgated
by the Department of Health and Human Services describing case plan guidelines and
services which must be made available to achieve compliance with the statute's "reason-
able efforts" requirement).

112. Homer, 1 VA. J. Soc. POL'Y & L. at 202. The AACWA requires states to follow
and complete certain guidelines prior to receiving federal funding. Id. at 188. For ex-
ample, Title IV-B establishes that a state is eligible only upon developing a "plan for
child welfare services." See 42 U.S.C. § 622(a) (1988). The term "child welfare services"
includes:

public social services which are directed toward the accomplishment of the fol-
lowing purposes: (A) protecting and promoting the welfare of all children, in-
cluding handicapped, homeless, dependent, or neglected children; (B)
preventing or remedying, or assisting in the solution of problems which may
result in, the neglect, abuse, exploitation, or delinquency of children; (C)
preventing the unnecessary separation of children from their families by iden-
tifying family problems, assisting families in resolving their problems, and
preventing breakup of the family where the prevention of child removal is de-
sirable and possible; (D) restoring to their families children who have been re-
moved, by the provision of services to the child and the families; (E) placing
children in suitable adoptive homes, in cases where restoration to the biological
family is not possible or appropriate; and (F) assuring adequate care of children
away from their homes, in, cases where the child cannot be returned home or
cannot be placed for adoption.

42 U.S.C. § 625(a)(1) (1988).
113. Homer, 1 VA. J. Soc. POL'Y & L. at 202.
114. Id.
115. Id.
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In 1983, the United States Court of Appeals for the First Circuit
addressed the propriety of a private right of action for violations of
rights conferred by the AACWA. 116 In Lynch v. Dukakis,117 children
under the care and custody of the Commonwealth of Massachusetts
("Commonwealth") filed a class action suit charging the Massachu-
setts foster family home care system with "systemic malfeasance."' " 8

The United States District Court for the District of Massachusetts is-
sued a preliminary injunction requiring the Commonwealth to take
various steps to effectuate statutory compliance. 119

The Commonwealth appealed the district court's decision to the
United States Court of Appeals for the First Circuit, which refused to
lift an injunction requiring the child welfare system to assign a
caseworker within twenty-four hours of a child entering the care and
custody of the state, to limit caseworkers' caseloads, and to comply
with case plans and requirements set forth in the AACWA.1 20 The
First Circuit declined to find that, because the AACWA provided the
Secretary of Health and Human Services' power to withhold federal
funds, that discretion gave the Secretary exclusive enforcement dis-
cretion. 12 1 In refusing to lift the injunction, the First Circuit held that
a private right of action existed under 28 United States Code section
1983 ("Section 1983"), which enabled the plaintiff class of children to
enforce the mandated requirements in the AACWA. 122

Five years later in L.J. v. Massinga,123 the United States Court of
Appeals for the Fourth Circuit also held that the AACWA created a
private right of action. 124 In Massinga, the Fourth Circuit upheld an
injunction in a Section 1983 action brought by a plaintiff class of chil-
dren alleging deprivation of their statutory rights to case plans and
review systems.' 25 The United States District Court for the District of
Maryland granted the preliminary injunction requiring the Baltimore
Department of Social Services to comply with statutory mandates
enumerated in the AACWA, and the state appealed. 126 On appeal, the
Fourth Circuit upheld the district court's decision that maintaining a

116. Lynch v. Dukakis, 719 F.2d 504, 506 (1st Cir. 1983).
117. 719 F.2d 504 (1st Cir. 1983).
118. Lynch, 719 F.2d at 512.
119. Id. at 508.
120. Id.
121. Id. at 511.
122. Id. at 510-11. Section 1983 creates a cause of action against any person acting

under color of state law and abridges any constitutional or statutory rights of the
United States. Fried, 26 CoLUM. J.L. & Soc. PROBS. at 469.

123. 838 F.2d 118 (4th Cir. 1988), cert. denied, 488 U.S. 1018 (1989).
124. L.J. ex rel. Darr v. Massinga, 838 F.2d 118, 123 (4th Cir. 1988), cert. denied,

488 U.S. 1018 (1989).
125. Massinga, 838 F.2d at 123.
126. Id. at 120.
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private right of action furthered Congress' intent that the plaintiff
children receive the services expressly stated in the AACWA. 12 7

In B.H. v. Johnson,128 the United States District Court of the
Northern District of Illinois also addressed the question of whether a
private right of action existed under the AACWA. 12 9 In Johnson, the
district court held that a plaintiff class consisting of children who are
or who will be in foster care has an implied private right of action to
case plans and reviews pursuant to Section 1983 or the implied statu-
tory right itself. 130 However, the court held that statutory provisions
requiring "reasonable efforts" to prevent unnecessary placement and
family reunification were too vague to be enforceable.' 3 ' The district
court distinguished its finding that the children had an enforceable
right to case plans and reviews, because the statute specifically man-
dated those requirements. 13 2

Later that same year, the United States District Court for the
Northern District of Illinois revisited the issue of "reasonable efforts"
in Artist M. v. Johnson133 and concluded that "there is nothing to dis-
tinguish among the several statutory requirements - to suggest that
one is less mandatory than the others.' 34 In Artist M., the plaintiff
class of children charged the Illinois Department of Children and
Family Services ("DCFS") with failing to use "reasonable efforts" in
assigning caseworkers to children under the care and custody of the

127. Id. at 123-24. The district court specifically concluded that "Congress ... cre-
ated requirements it thought essential to protect the welfare of foster children. The
Commonwealth voluntarily undertook to fulfill those requirements as a condition of re-
ceiving federal money.... [In granting the injunction,] this court... gives realization
to the will of Congress and protection requested by those Congress intended to protect."
L.J ex rel. Darr v. Massinga, 699 F. Supp. 508, 536 (D. Md. 1988). For a decision con-
trary to Massinga or Lynch, see Del A. v. Roemer, 777 F. Supp. 1297, 1304-05 (E.D. La.
1991) (holding that foster children could not maintain a § 1983 action for statutory vio-
lations of the AACWA). In Del A, the United States District Court for the Eastern
District of Louisiana noted that "Congress must have intended for the statute to benefit
the putative plaintiffs and the statute must create a binding obligation on the receipt
... [of federal funding and that] the statute must not be so vague or amorphous to evade
enforcement by the courts." Del A, 777 F. Supp. at 1305. The district court held that,
because the plaintiff children were not the intended beneficiaries of the funding statute,
the children lacked standing to bring a § 1983 action for state violations of the AACWA.
Id. at 1305-06. Furthermore, the court cited the "reasonable efforts" requirement of the
AACWA and held that this standard provided no objective benchmark for a court to use
when enforcing the statute. Id. at 1310.

128. 715 F. Supp. 1387 (N.D. Ill. 1989).
129. B.H. v. Johnson, 715 F. Supp 1387, 1400 (N.D. Ill. 1989).
130. B.H., 715 F. Supp. at 1401-02.
131. Id. at 1401.
132. Id. at 1402.
133. 726 F. Supp. 690 (N.D. Ill. 1989), aff'd, 917 F.2d 980 (7th Cir. 1990), rev'd, 503

U.S. 347 (1992).
134. Artist M. v. Johnson, 726 F. Supp. 690, 695 (N.D. Ill. 1989), aff'd, 917 F.2d 980

(7th Cir. 1990), rev'd, 503 U.S. 347 (1992).
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DCFS.135 The district court expressly disagreed with the decision
reached in B.H. v. Johnson, and concluded that the "reasonable ef-
forts" clause was enforceable under Section 1983 or directly under the
AACWA.136

The state officials appealed to the United States Court of Appeals
for the Seventh Circuit, which affirmed the decision of the district
court. 137 The Seventh Circuit noted that the provisions in the
AACWA requiring reasonable efforts to prevent the removal of chil-
dren from their homes and to reunify families created rights "suffi-
ciently specific" to be privately enforceable.138

On appeal, the United States Supreme Court focused primarily on
the "reasonable efforts" language to determine whether the AACWA
was enforceable as a private right of action.139 Chief Justice William
Rehnquist's majority opinion overturned the Seventh Circuit's deci-
sion, finding that no enforceable private right of action existed under
the AACWA or through an action under Section 1983.140 The
Supreme Court looked to other sections of the AACWA and noted spe-
cific language that provided express direction for state action only
under certain circumstances. 14 1 Because Congress selected the "rea-
sonable efforts" language as opposed to the specific language used in
other sections, the Court concluded that Congress did not intend to
create a private right of action under the statute or Section 1983, and,
thus, any private right of enforcement under the AACWA was
foreclosed.142

Constitutional Claims Under Substantive Due Process

The result in Artist M. and other cases has effectively provided
that children in foster care must bring an action against a state's child
welfare system under the Due Process Clause of the Fourteenth
Amendment.143 Deprivation of liberty under the Due Process Clause

135. Suter v. Artist M., 503 U.S. 347, 352 (1992).
136. Artist M., 726 F. Supp. at 695 n.6.
137. Artist M. v. Johnson, 917 F.2d 980, 982 (7th Cir. 1990).
138. Artist M., 917 F.2d at 987.
139. Artist M., 503 U.S. at 363-64.
140. Id. at 350.
141. Id. at 361 n.12. The United States Supreme Court expressly noted that 42

U.S.C. § 672(e) (1988) provided that " '[n]o Federal payment may be made under this
part for a "child voluntarily placed in foster care for more than 180 days unless within
that period there is a judicial determination that the placement is in the best interest of
the child." "' Id.

142. Artist M., 503 U.S. at 362.
143. Fried, 26 CoLUM. J.L. & Soc. PROBS. at 479. The constitutional right to safety

in an institutionalized setting was first articulated in the context of correctional facili-
ties and has broadened to other institutionalized contexts as well. Id. In 1982, for ex-
ample, the United States Supreme, Court held in Youngberg v. Romeo, 457 U.S. 307
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has been a relatively recent development in child welfare litigation.144

There exists, however, a greater precedent involving institutionaliza-
tion and a personal dependency on state care. 145

The majority of United States Courts of Appeals have supported
the protection of foster children grounded in substantive due pro-
cess. 146 For instance, in Doe v. New York City Dep't of Social Serv-
ices, 147 the United States Court of Appeals for the Second Circuit held
that a foster child had a right to damages under Section 1983 for vio-
lating the child's constitutional right to safety, predicated upon a find-
ing that the child welfare agency was deliberately indifferent to the
known risk of sustainable injury attributed to the child's foster par-
ents.' 48 The United States Court of Appeals for the Seventh Circuit
also addressed the issue of substantive due process in KH. v. Mor-
gan,149 holding that a foster child has a constitutional right under the
Due Process Clause to be protected from harm, if the agency knew or
should have known that the foster parent presented a danger to the
child's mental or physical health.' 50 In Taylor v. Ledbetter,'5 1 the
United States Court of Appeals for the Eleventh Circuit concluded
that a foster child has a liberty interest in a safe environment under
the Fourteenth Amendment, and the failure to protect a child from an

(1982), that mentally retarded patients who are involuntarily placed in a mental health
institution have a constitutional right to safety. Romeo, 457 U.S. at 317-18. In Romeo,
a damage action was brought on behalf of Nicholas Romeo, a thirty-three year old with a
mental capacity of that of an eighteen month old child. Id. at 309. Romeo had been
involuntarily confined to the Pinnehurst State Hospital, and on numerous occasions had
fallen victim to self-inflicted violence as well as violence inflicted by other patients. Id.
at 310. The United States Supreme Court held that the state had an "unquestioned
duty" to protect the safety of those placed into its care and custody, noting that "[wihen
a person is institutionalized - and wholly dependent on the State - . . . [there is] a
duty to provide certain services." Id. at 317.

144. Mushlin, 23 HARv. C.R.-C.L. L. REv. at 227.
145. Id. at 221.
146. Fried, 26 COLUM. J.L. & Soc. PROBS. at 479. See Meador v. Cabinet for Human

Resources, 902 F.2d 474, 476 (6th Cir. 1990) (holding that a plaintiff class of foster chil-
dren has a constitutional right under the due process clause to be free from unnecessary
harm in a foster home, where the agency was "deliberately indifferent" to their safety).

147. 649 F.2d 134 (2d Cir. 1981).
148. Doe v. New York City Dep't of Social Servs., 649 F.2d 134, 144-45 (2d Cir.

1981). The United States Court of Appeals for the Second Circuit reversed the decision
of the United States District Court for the Southern District of New York, which held
that the agency was not liable for alleged violations due to the plaintiff's failure to es-
tablish "deliberate indifference." Doe, 649 F.2d at 145-46.

149. 914 F.2d 846 (7th Cir. 1990).
150. K.H. ex rel. Murphy v. Morgan, 914 F.2d 846, 850 (7th Cir. 1990). The United

States Court of Appeals for the Seventh Circuit affirmed in part and remanded in part
the decision by the United States District Court for the Northern District of Illinois,
which held that the state defendants were not entitled to qualified immunity. KH. ex
rel. Murphy, 765 F. Supp. at 432-33, on remand, K.H. ex rel. Murphy v. Suter 765 F.
Supp. 432 (N.D. Ill. 1991).

151. 818 F.2d 791 (lth Cir. 1987), cert. denied, 489 U.S. 1065 (1989).
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abusive foster parent violated the child's constitutional rights.15 2 In
specifically endorsing the substantive due process challenge, the Elev-
enth Circuit in Taylor stated:

We believe the risk of harm is great enough to bring foster
children under the umbrella of protection afforded by the
fourteenth amendment. Children in foster homes, unlike
children in public schools, are isolated; no persons outside the
home setting are present to witness and report mistreatment.
The children are helpless. Without the investigation, super-
vision, and constant contact required by statute, a child
placed in a foster home is at the mercy of the foster
parents. 153

District court cases further support the proposition that children
possess substantive due process rights to care and protection; how-
ever, the courts vary in defining the scope of such rights. 154 At a mini-
mum, district courts have held that a child has a constitutional right
under the due process clause to adequate shelter and treatment.' 5 5

For instance, the United States District Court for the Southern Dis-
trict of New York found in Doe v. New York City Dep't of Social Serv-
ices L5 6 that the children's "night-to-night" program requiring each
child to live during the day at city offices and carry their personal be-
longings in plastic garbage bags, unsure of their next overnight loca-
tion, was unconstitutional.' 5 7 Furthermore, the United States
District Court for the Northern District of Illinois extended the basic
right of adequate shelter and treatment in B.H. v. Johnson, holding
that the plaintiff class of children had a substantive due process right
"to be free from unreasonable and unnecessary intrusions upon their
physical and emotional well-being, while directly or indirectly in state
custody, and to be provided by the state with adequate food, shelter,
clothing and medical care." 158

In LaShawn A v. Dixon,15 9 the United States District Court of
the District of Colombia approved litigation under Section 1983 and
the Due Process Clause of the Fourteenth Amendment. 160 The dis-

152. Taylor ex rel. Walker v. Ledbetter, 818 F.2d 791, 797 (11th Cir. 1987), cert.
denied, 489 U.S. 1065 (1989).

153. Ledbetter, 818 F.2d at 797.
154. Fried, 26 COLUM. J.L. & Soc. PROBS. at 483.
155. Id.
156. 670 F. Supp. 1145 (S.D.N.Y. 1987).
157. Doe ex rel. Johanns v. New York City Dep't of Social Servs., 670 F. Supp. 1145,

1146, 1186 (S.D.N.Y. 1987).
158. B.H., 715 F. Supp. at 1396.
159. 762 F. Supp. 959 (D.D.C. 1991), aff'd and remanded, 990 F.2d 1319 (D.C. Cir.

1993), cert. denied, 114 S. Ct. 691 (1994).
160. LaShawn A. v. Dixon, 762 F. Supp. 959, 998 (D.D.C. 1991) ), aff'd and re-

manded, 990 F.2d 1319 (D.C. Cir. 1993), cert. denied, 114 S. Ct. 691 (1994).
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trict court held that the systemic deficiencies of the child welfare sys-
tem in Washington, D.C., violated the children's constitutionally
protected liberty interests in personal safety and freedom from
harm.1 6 1 The district court ordered injunctive relief against the defi-
cient child welfare system, restricting the program from further vio-
lating the children's constitutional rights to physical safety and
freedom from psychological and emotional harm.16 2 The court noted
that statutorily mandated services, including appropriate placement
and case planning, were essential in preventing harm to children
under the care and custody of the child welfare system and that those
children have "a constitutional liberty interest in those services." 16 3

Since 1989, when the United States Supreme Court decided
DeShaney v. Winnebago County Dep't of Social Services,164 the
Supreme Court has consistently denied certiorari in cases involving
children's constitutional rights under the Fourteenth Amendment. 16 5

In DeShaney, Melody DeShaney, the mother of Joshua DeShaney,
brought a civil rights action against the Winnebago County Depart-
ment of Social Services ("DSS"), which, despite knowledge that Joshua
had been repeatedly beaten by his father, Randy DeShaney, failed to
remove the child from the father's custody.16 6 Randy DeShaney had
obtained legal custody of his son, Joshua, in 1980 after his divorce
from Melody DeShaney.16 7 By 1982, DSS authorities learned that
Joshua was a victim of child abuse after a complaint was filed with the
police department that Randy DeShaney had previously "hit the boy
causing marks and [that Joshua was] a prime case for child abuse."168

Notwithstanding numerous visits to Joshua's home by DSS and re-
peated hospital treatment of his recurring injuries, DSS failed to re-
move Joshua from his home. 16 9 In March of 1984, Joshua DeShaney's
father beat him so severely that Joshua suffered extensive brain dam-

161. LaShawn A, 762 F. Supp. at 992-93.
162. Id. at 997.
163. Id. at 993. But see Del A. v. Roemer, 777 F. Supp. 1297, 1318-19 (E.D. La.

1991) (holding that, although children are entitled to a constitutional right of safety,
they do not have a substantive liberty interest in emotional and psychological safety).

164. 489 U.S. 189 (1989).
165. See Meador v. Cabinet for Human Resources, 902 F.2d 474 (6th Cir. 1990), cert.

denied, 498 U.S. 867 (1990); Eugene D. ex rel. Olivia D. v. Karman, 889 F.2d 701 (6th
Cir. 1989), cert. denied, 496 U.S. 931 (1990); Milburn v. Anne Arundel County Dep't of
Social Servs., 871 F.2d 474 (4th Cir. 1989), cert. denied, 493 U.S. 850 (1989); Taylor ex
rel. Walker v. Ledbetter, 818 F.2d 791 (11th Cir. 1987), cert. denied, 489 U.S. 1065
(1989); L.J. ex rel. Darr v. Massinga, 838 F.2d 118 (4th Cir. 1988), cert. denied, 488 U.S.
1018 (1989). See Fried, 26 COLUM. J.L. & SOC. PROBS. at 479.

166. DeShaney v. Winnebago County Dep't of Social Servs., 489 U.S. 189, 191-92
(1989); 812 F.2d 298, 299 (7th Cir. 1987).

167. DeShaney, 812 F.2d at 299.
168. DeShaney, 489 U.S. at 192.
169. Id. at 192-93.
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age and, as a result, will spend the rest of his life "confined to an insti-
tution for the profoundly retarded.' u70

The United States District Court for the Eastern District of Wis-
consin dismissed the action on summary judgment, holding that a
state agency's failure to render protective services is not a Due Process
Clause violation. 171 Melody DeShaney appealed the district court's
decision to the United States Court of Appeals for the Seventh Circuit,
which affirmed the district court's decision. The Seventh Circuit
noted that, because Joshua was under the care and custody of his fa-
ther and not the state, the Due Process Clause of the Fourteenth
Amendment did not require the state agency to protect Joshua from
"private violence, or other mishaps not attributable to the conduct of
its employees.' 72

On appeal, the United States Supreme Court affirmed the deci-
sion of the Seventh Circuit, holding that the Due Process Clause only
protects children from deprivations of liberty by state actors, and a
child injured at home while under supervision of the state's child wel-
fare agency has not suffered injury resulting from state action. 173 The
Supreme Court indicated, however, that, had the state exercised its
authority and "removed Joshua from free society and placed him in a
foster home operated by its agents, we might have a situation suffi-
ciently analogous to incarceration or institutionalization to give rise to
an affirmative duty to protect."174

THE LEGAL REQUISITES OF CLASS CERTIFICATION

Due to the increasing number of children in foster care, class cer-
tification has become a necessary ingredient in structuring civil rights
actions seeking institutional reform. 175 Class certification in the con-
text of child welfare litigation presents a host of legal considerations

170. Id. at 193.
171. DeShaney, 812 F.2d at 299.
172. Id. at 301.
173. DeShaney, 489 U.S. at 196-97. The United States Supreme Court in DeShaney

also raised the distinction between voluntary and involuntary placement. Id. at 201
n.9. This distinction has influenced at least one circuit court decision regarding child
welfare litigation. Milburn v. Anne Arundel County Dep't of Social Services, 871 F.2d
474 (4th Cir. 1989). In Milburn, the United States Court of Appeals for the Fourth
Circuit held that a child voluntarily placed by his biological parents into the state's care
presented the state with no affirmative duty to protect the child, even though he was
placed into a state supervised foster home. Milburn, 871 F.2d at 476. The state became
aware that the child had suffered physical abuse on at least four separate occasions, yet
each time chose to return the child to the same foster home. Id. at 475. The Fourth
Circuit cited DeShaney in concluding that the child could not claim Fourteenth Amend-
ment protection from acts of private violence. Id. at 476.

174. DeShaney, 489 U.S. at 201 n.9.
175. See infra notes 356-488 and accompanying text.
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including adequate representation by the proposed named plaintiffs,
whether the varying legal and factual issues of each child will pre-
clude certification, and whether the proposed named children have
claims typical to the children of the putative class. 176 Because the
children in child welfare actions are typically seeking declaratory and
injunctive relief, the requirements of class certification are, generally,
more readily satisfied. 177

Federal Rules of Procedure Governing Class Action Suits

Plaintiffs seeking class certification for injunctive relief must
prove that all four elements of Federal Rule of Civil Procedure 23(a)
("Rule 23(a)") as well as the requirements of Federal Rule of Civil Pro-
cedure 23(b)(2) (Rule 23(b)(2)") have been satisfied. 178 Failure to es-
tablish one of the four prerequisites of Rule 23(a) is fatal to a motion
for class certification.

179

The first element of Rule 23(a), numerosity, requires that the
members of the putative class be so numerous that joinder of individ-
ual parties would be impracticable.18 0 The second element, common-
ality, establishes judicial economy and convenience by requiring that
common issues of fact or law be established.' 8 ' The third element,
typicality, mandates that the claim asserted by the named party be

176. See infra notes 356-437 and accompanying text.
177. See infra notes 261-274, 356-437 and accompanying text.
178. 7A CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 1759, at

102 (1986) [hereinafter 7A WRIGHT ET AL.]. See Wetzel v. Liberty Mut. Ins. Co., 508 F.2d
239, 248 (3d Cir. 1975). Federal Rule of Civil Procedure 23(a) provides:

One or more members of a class may sue or be sued as representative par-
ties on behalf of all only if (1) the class is so numerous that joinder of all mem-
bers is impracticable, (2) there are questions of law or fact common to the class,
(3) the claims or defenses of the representative parties are typical of the claims
or defenses of the class, and (4) the representative parties will fairly and ade-
quately protect the interests of the class.

FED. R. Crv. P. 23(a). Plaintiffs wishing to satisfy the requirement of Rule 23(b)(2) must
demonstrate that the "[the party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as a whole." FED. R.
Crv. P. 23(b)(2). Putative classes seeking legal remedies other than injunctive relief as
provided by Rule 23(b)(2) are required to satisfy Rule 23(b)(1)A, which provides an ap-
propriate remedy for issues that would create inconsistent or varying determinations
against the party opposed to the class. HERBERT E. NEWBERG & ALBA CONTE, 1 NEW-
BERG ON CLAss ACTIONS § 3.01, at 3-5 (1992) [hereinafter 1 NEWBERG & CONTE]. The
putative class may also qualify for class certification under Rule 23(b)(1)(B) when indi-
vidual determinations may either impair a similar party's interests in the action or con-
clude.it altogether. 1 NEWBERG & CONTE, § 3.01 at 3-5. Finally, class certification may
be accomplished by subdivision (b)(3), which requires the court to closely examine
whether issues common to the class overbalance individual issues and whether class
certification is the superior means to adjudicate the action. Id. at 3-7.

179. Troutman v. Cohen, 661 F. Supp. 802, 810 (E.D. Pa. 1987).
180. 1 NEWBERG AND CoNTE, supra note 178, § 3.01 at 3-4.
181. Id. at 3-4.
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typical of the claims or defenses of the putative class. 182 Finally, the
fourth element, adequate representation, requires that the named
plaintiffs "fairly and adequately protect the interests of the class.' u8 3

The court retains broad discretion in determining whether a putative
class has satisfied all elements required by Rule 23(a).18 4

Elements of a Class Action Suit

Numerosity

A party seeking class certification satisfies the numerosity re-
quirement when joinder of all members of the putative class would be
impracticable. 18 5 In determining whether a putative class satisfies
numerosity, courts have been reluctant to place an arbitrary rule re-
garding the size of the class and instead focus on a case-by-case evalu-
ation. 18 6 The numerosity requirement assures that members of a
smaller putative class would not be denied their rights without access
to the judicial process by becoming enjoined in class action litiga-
tion.18 7 It is important to note that impracticability does not mean
impossibility; numerosity merely requires that the putative class
demonstrate an extreme difficulty or inconvenience in joining an indi-
vidual plaintiff's claims as opposed to class certification.'18

Courts will consider several factors in determining whether join-
der of claims is impracticable.' 8 9 The party asserting the motion for
class certification bears the burden in proving that joinder is impracti-
cable; providing the court with mere speculation as to the number of
class members is not acceptable. 190 Furthermore, courts have consid-
ered the location of the suit, the nature of the action, and the size of
the individual claims to be relevant in determining whether or not to
certify the class.1 91 Finally, cases involving future individuals who
will become subject to the litigation but cannot be presently assessed
will constitute impracticability and will not preclude certification. ' 9 2

182. Id.
183. Id. at 3-5.
184. 7A WRIGHT ET AL., supra note 178, § 1759 at 111.
185. Id. § 1762 at 150.
186. Id. at 151-53.
187. Id. at 158-59.
188. Id. at 159.
189. Id. at 160.
190. Id. at 160-64.
191. Id. at 188. The United States Supreme Court has also indicated that numer-

osity would be satisfied where it becomes impossible to assert personal jurisdiction over
certain members of the class. Id. at 189-90. It should also be noted that those prevent-
ing joinder based on diversity jurisdiction do not demonstrate impracticability, and the
class, for this reason, will not be certified. Id. at 190.

192. 7A WRIGHT ET AL., supra, note 178, § 1762 at 191-92.
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Commonality

The commonality requirement was established to guarantee that
at least one issue of fact or law runs parallel to each member of the
putative class. 193 It has been frequently stated that "[clommon ques-
tions need only exist, not predominate. 1 9 4 As a result, commonality
may be satisfied if the named plaintiff shares at least one question of
law or fact common to the putative class. 195 In many cases involving
institutional reform, commonality has been satisfied by alleging that
each legal claim is "predicated on the same general course of conduct
or legal theory as those of putative class members." 196

Commonality does not require that the factual circumstances of
each member of the putative class be identical; instead, individual cir-
cumstances will generally not preclude certification.' 9 7 The United
States Supreme Court addressed this issue in Califano v.
Yamasaki,198 a case involving the restoration of Social Security pay-
ments. 199 In Yamasaki, Fannie Buffington brought an action in
United States District Court for the Western District of Washington
challenging the legality of recoupment procedures used to obtain pre-
viously overpaid social security benefits. 20 0 The district court held
that the recoupment procedures violated section 204 of the Social Se-
curity Act as well as the Fifth Amendment to the United States Con-
stitution, and certified a nationwide class composed of "all individuals
eligible for [old age and survivors' benefits] whose benefits have been
or will be reduced or otherwise adjusted without prior notice and op-
portunity for a hearing."20 1

The Secretary of the Department of Health, Education, and Wel-
fare appealed the judgment to the United States Court of Appeals for
the Ninth Circuit, which held that the district court did not abuse its
discretion in certifying a nationwide class and determined that benefi-

193. 1 NEWBERG & CoNTE, supra, note 178, § 3.01 at 3-4.

194. Inmates of Lycoming County Prison v. Strode, 79 F.R.D. 228, 233 (M.D. Pa.
1978).

195. In re "Agent Orange", 818 F.2d 145, 166-67 (2d Cir. 1987), cert. denied, 484
U.S. 1004 (1988). See 1 NEWBERG & CoNTE, supra note 178, § 3.10 at 3-5 (commonality
is easily satisfied because it only requires a showing of one single issue).

196. Deborah L. Rhode, Class Conflicts in Class Actions, 34 STAN. L. REv. 1183,
1194 (1982).

197. Califano v. Yamasaki, 442 U.S. 682, 701 (1979).
198. 442 U.S. 682 (1979).
199. Yamasaki, 442 U.S. at 684.
200. Elliott v. Weinberger, 564 F.2d 1219, 1222 (9th Cir. 1977), aff'd in part, rev'd in

part, 442 U.S. 682 (1979).
201. Yamasaki, 442 U.S. at 689.
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ciaries of social security payments were entitled to recoupment
hearings.

2 02

The Secretary appealed the Ninth Circuit decision to the United
States Supreme Court which held that social security beneficiaries
who filed a written request for waiver of recoupment were entitled to a
hearing and that the district court did not abuse its discretion in certi-
fying a nationwide class of beneficiaries. 20 3 In seeking to certify a na-
tionwide putative class, the Supreme Court addressed the issue of
whether the statute in question provided for class action relief because
the congressional language indicated case-by-case adjudication. 20 4 In
reaching its determination, the Court discussed whether the applica-
ble statute providing for appellate review in federal court acted as a
limitation on available procedural options as provided in the Federal
Rules of Civil Procedure. 20 5 Specifically, the Court reasoned that,
when Congress failed to expressly place such a limitation on available
procedural options, all options were implicitly available, including
class actions under Rule 23.206 The Court noted that it is not unusual
for a federal jurisdictional statute to expressly address individual
plaintiffs, especially considering that class actions were meant as the
exception to the general rule of individualized litigation.20 7 The Court
found that a case-by-case approach was consistent with class relief,

202. Elliott, 564 F.2d at 1222. On appeal, the United States Court of Appeals for the
Ninth Circuit consolidated the Buffington matter with Elliott v. Weinberger, 371 F.
Supp. 960 (D. Haw. 1974). In Elliott, social security beneficiary Evelyn Elliott brought
an action in United States District Court for the District of Hawaii, challenging the
legality of recoupment procedures used to obtain previously overpaid social security
benefits. Yamasaki, 442 U.S. at 684. During the course of litigation, Evelyn Elliott
passed away, and the district court subsequently granted a motion to substitute Nancy
Yamasaki as the named respondent. Id. at 687 n.4. The district court held that the
recoupment procedures violated section 204 of the Social Security Act as well as the
Fifth Amendment to the United States Constitution and certified as a class, residents of
the state of Hawaii who "are being or will be subjected to" the recoupment procedures.
Id. at 688. The Secretary of the Department of Health, Education, and Welfare ap-
pealed the judgment to the United States Court of Appeals for the Ninth Circuit, which
consolidated the appeal with the Buffington case. Elliott, 564 F.2d at 1222.

203. Yamasaki, 442 U.S. at 697-700.
204. Id. at 698-99. The Social Security Act provides in pertinent part:

Any individual, after any final decision of the Secretary made after a hearing to
which he was a party... may obtain a review of such decision by a civil action
commenced within sixty days after the mailing to him of notice of such decision
or within such further time as the Secretary may allow.

42 U.S.C. § 405(g) (1988).
205. Yamasaki, 442 U.S. at 700.
206. Id.
207. Id. at 700-01. The United States Supreme Court noted that a wide variety of

federal statues which speak in terms of individual plaintiffs have been interpreted and
enforced through class actions. Id. at 700. See, e.g., 28 U.S.C. § 1343 (1988) (authoriz-
ing an action to be "commenced by any person" in civil rights actions); 28 U.S.C.
§ 1361(1988) (regarding mandamus powers requiring federal courts to compel govern-
mental officials and agencies to "perform a duty owed to the plaintiff"); 29 U.S.C.
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especially where "[i]t is unlikely that differences in the factual back-
ground of each claim will affect the outcome of the legal issue."208

Commonality also does not require that each person suffer the
same injury; instead, a demonstration that each plaintiff is subject to
the same harm will suffice. 20 9 The United States Court of Appeals for
the Third Circuit previously addressed this issue in Hassine v. Jef-
fes,2 10 where prisoners of the Graterford state correctional facility
("Graterford") brought an action challenging their conditions of con-
finement.2 11 Specifically, the inmates challenged the systemic defi-
ciencies of Graterford, which were largely created by overcrowding
and promoted a continuous and increasing threat of physical vio-
lence. 2 12 The inmates further alleged that the condition of the facil-
ity's physical plant created significant health risks and that the
facility failed to provide adequate mental health care.213 The United
States District Court for the Eastern District of Pennsylvania denied
the inmates' motion for class certification and instead adjudicated
only those claims made by prisoners Victor Hassine, Aaron Fox, and
David Johnson.214 The district court determined that the named in-
mates could not raise issues to which they themselves had not been
subjected. 2 15 The named inmates appealed the district court's deci-
sion to the United States Court of Appeals for the Third Circuit, which

§ 1132(a) (1988) (providing jurisdictional authority of an action brought under the Act
"by a participant or beneficiary").

Additionally, civil rights cases have been at the forefront of American jurisprudence
in class actions under Rule 23(b)(2), where commonality findings were based on the
plaintiffs being subjected to the defendant's conduct, regardless of their individual cir-
cumstances. 7A WmGHT ET AL., supra note 178, § 1763 at 213-19. Because putative
class members in civil rights litigation typically seek declaratory or injunctive relief
against a defendant engaging in a continuous course of conduct, the need for individual
damage determinations is eliminated, and thus the individual circumstances of each
putative class member become largely irrelevant. Id. at 203.

One such case, Hicks v. Crown Zellerbach Corp., 49 F.R.D. 184, 187 (E.D. La. 1968),
involved an action brought under the equal employment opportunity section of the Civil
Rights Act. In Hicks, employees of the Crown Zellerbach Corporation alleged preferen-
tial treatment regarding employment promotions, specifically alleging that within the
corporation there were "white jobs" and "Negro jobs." Hicks, 49 F.R.D. at 188. The
United States District Court in the Eastern District of Louisiana held that the common-
ality requirement under Rule 23 was satisfied, noting that "[tihe class action is not
sought in order to bring in many different factual grievances; rather, it seeks to put the
Court in position to render a broad remedial order in the event that the defendant has
an established discriminatory policy or policies which operate as to all Negros, apart
from and regardless of the individual circumstances of each." Id. at 187.

208. Yamasaki, 442 U.S. at 701.
209. Hassine v. Jeffes, 846 F.2d 169, 177 (3d Cir. 1988).
210. 846 F.2d 169 (3d Cir. 1988).
211. Hassine, 846 F.2d at 171.
212. Id. at 171-72.
213. Id. at 172, 178 n.5.
214. Id. at 175.
215. Id.
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held that the district court too narrowly interpreted the requirements
of Rule 23(a) in denying the named inmates' Motion for Class
Certification. 216

On appeal, the Third Circuit acknowledged that the named in-
mates had not been subjected to injuries identical to those alleged by
the putative class such as overcrowding and mental illness; however,
the court viewed each issue asserted by the named plaintiffs as com-
mon to the class.217 For example, an actual occurrence of overcrowd-
ing by the named inmates was deemed unnecessary for the court to
find that overcrowding was, in fact, an issue that satisfied the com-
monality requirement.218 Furthermore, the court applied the same
rationale to the named inmates' assertions of inadequate physical
plant conditions, improper food preparation, and failure to provide ad-
equate mental health care.219 The Third Circuit noted that "[t]he
ability of a named plaintiff to succeed on his or her individual claims
has never been a prerequisite to certification of the class."22 0

The Third Circuit concluded that, even if the named inmates had
not been subject to the harms in question, they nevertheless remained
affected by those harms and, thus, the court was required to adjudi-
cate the issues as applicable to the class.221 The Third Circuit held
that Rule 23(a) did not mandate that the named inmates suffer from
the same injuries as those members of the putative class. 2 2 2 Rather,
the court found that Rule 23(a) merely required that the alleged inju-
ries were common to the class and that the named inmates were able
to demonstrate an interest or "'threat of injury... [that] is 'real and
immediate,' not 'conjectural or hypothetical.' "223

Typicality

Typicality, like adequacy of representation, focuses on the quality
of the named plaintiff's claim and assures adequate representation of
the putative class. 224 A plaintiff's claim satisfies the typicality re-

216. Id. at 176.
217. Id. at 177.
218. Id.
219. Id. at 178. The Third Circuit noted that the plaintiffs successfully demon-

strated that Graterford's inability to provide care for the mentally ill subjected other
inmates to a threat of injury, because those patients were placed back into the general
population. Id. at 178 n.5. However, the court further stated that "[e]ven apart from
those allegations... the complaints should have been accorded standing to raise claims
regarding the inadequacy of the provision of any health care service, to which they are
entitled, and which they might at some time require." Id.

220. Hassine, 846 F.2d at 178.
221. Id.
222. Id. at 177.
223. Id. (quoting O'Shea v. Littleton, 414 U.S. 488, 494 n.3 (1974)).
224. 1 NEWBERG & CoNTE, surpa note 178, § 3.13 at 3-71.
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quirement if it arises out of the same factual circumstances or events
as other class members and arises out of the same legal theory.22 5

Typicality was designed to assure the court that the claims and de-
fenses asserted by the named party are in alignment with the rest of
the class.2 2 6 According to the United States Court of Appeals for the
Third Circuit, "Typicality entails an inquiry whether 'the named
plaintiff's individual circumstances are markedly different or... the
legal theory upon which the claims are based differs from that upon
which the claims of other class members will perforce be based.' "227

A named plaintiff in an action challenging a policy or practice who
suffers one specific injury can represent a class suffering other injuries
so long as the injuries are shown to result from the same practice. 2 28

In General Telephone Company of Southwest v. Falcon,2 29 the United
States Supreme Court supported this proposition, despite reversing
the United States Court of Appeals for the Fifth Circuit's decision
granting class certification.2 30 In Falcon, Mariano S. Falcon, a Mexi-
can-American employee, filed suit in the United States District Court
in the Northern District of Texas under Title VII, alleging racial dis-
crimination against General Telephone Company of Southwest's
("General Telephone") hiring and promotional practices. 2 31 Without
conducting a hearing on whether the prerequisites of Rule 23(a) had
been satisfied, the district court followed the guidance of the Fifth Cir-
cuit and certified a class consisting of "Mexican-American persons who
are employed, or who might be employed, by General Telephone...
[and] who have been and who continue to be or might be adversely
affected by the practices complained of herein."2 32 The Fifth Circuit
affirmed the district court's decision, holding that the victim of racial
discrimination in an employment situation may maintain an "across
the board" challenge against all racially discriminatory policies prac-
ticed by the defendant company.23 3 Thereafter, General Telephone
appealed the Fifth Circuit's decision to the United States Supreme
Court which reversed, rejecting the contention that Title VII cases
permitted the courts to disregard the requirements of Rule 23(a).23 4

225. Pascal v. Heckler, 99 F.R.D. 80, 84 (E.D. Pa. 1983), aff'd, 768 F.2d 540 (3d. Cir.
1985).

226. 1 NEWBERG & CoNTE, supra, note 178, § 3.01 at 3-4 - 3-5.
227. Hassine, 846 F.2d at 177 (quoting Weiss v. York Hosp., 745 F.2d 786, 809 n.36

(3d Cir. 1984), cert. denied, 470 U.S. 1060 (1985)).
228. General Tel. Co. of the Southwest v. Falcon, 457 U.S. 147, 158-59 n.15 (1982).
229. 457 U.S. 147 (1982).
230. Falcon, 457 U.S. at 158-60.
231. Falcon v. Gen. Tel. Co. of the Southwest, 463 F. Supp. 315, 316 (N.D. Texas

1978).
232. Falcon, 457 U.S. at 150-51.
233. Id. at 151-52.
234. Id. at 157.
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On appeal, the Supreme Court held that the requirements enu-
merated under Rule 23(a) "limit the class claims to those fairly encom-
passed by the named plaintiff's claims."2 35 The Court noted that the
district court erred in presuming "[w]ithout any specific presentation
identifying the questions of law or fact that were common to the
claims of [the plaintiff] and of the members of the class he sought to
represent."23 6 The Court indicated that it would allow Falcon to rep-
resent the class if he were able to demonstrate that the putative class
suffered from discriminatory practices similar to that of Falcon.2 37

The Court remanded the case back to the Fifth Circuit and required
Falcon to prove that, although the evidence suggested that Falcon's
failure to obtain a promotion may have been racially motivated, such
evidence was typical of the claims of other Mexican-American employ-
ees and applicants.238

235. Id. at 156.
236. Id. at 158.
237. Id. at 158 n.15.
238. Id. at 157-58, 162. For a case citing the same proposition supporting typicality,

see De La Fuente v. Stokely-Van Camp, Inc., 713 F.2d 225 (7th Cir. 1983), a class action
involving alleged violations of the Farm Labor Contractor Registration Act ("FLCRA").
De La Fuente, 713 F.2d at 229. In De La Fuente, "farm labor contractors" were instru-
mental in bringing migrant farm workers to Illinois from other low employment areas
in the country via the Interstate Recruitment System established under the Wagner-
Peyser Act. De La Fuente, 713 F.2d at 230. The Wagner-Peyser Act, 29 U.S.C. §§ 49-
49(a - k), is a cooperative program administered by the Department of Labor and state
agencies allowing employers to assert governmental resources to recruit workers in
states having a "low demand" to states with a "high demand." Id. The action was
brought on behalf of all migrant farm workers who claimed that the farm labor contrac-
tors failed to comply with disclosure provisions of the FLCRA. Id. at 231.

The putative class was certified as "[aill persons, who have been recruited since
January, 1977 or will have been recruited through the Interstate Recruitment System
by defendants.., for work in Illinois. De La Fuente, 713 F.2d at 229 n.2. The employer
challenged class certification on typicality grounds, stating that none of the five named
migrant workers had worked for defendant Stokely during the years in question, and
furthermore, there was a general question as to whether any of the named workers had
participated in any interim employment programs arranged through the employer. Id.
at 232. This, the employer maintained, resulted in a fatal lack of typicality between
those claims alleged by the named migrant workers and those of the putative class. Id.

The United States Court of Appeals for the Seventh Circuit dismissed the defend-
ant's objections to class certification by stating that the subject of the litigation was the
recruiting practices of the defendants and not the factual circumstances of each individ-
ual class member. Id. The Seventh Circuit defined typicality by stating that' '[a] plain-
tiff's claim is typical if it arises from the same event or practice or course of conduct that
gives rise to the claims of other class members and his or her claims are based on the
same legal theory'." Id. (quoting Resnick v. Am. Dental Ass'n, 90 F.R.D. 530, 539 (N.D.
Ill. 1981)). Consequently, the Seventh Circuit noted, factual differences may not pre-
clude typicality when the focus of the litigation is on the practice or procedure of a sys-
temic program. De La Fuente, 713 F.2d at 232-33. See also Troutman v. Cohen, 661 F.
Supp. 802, 810-11 (E.D.Pa. 1987) (holding that class certification of elderly challenging
nursing care procedures satisfied the typicality and commonality requirements and
stating that "[tihese factors are met when common questions of law or fact exists with
respect to each class member and the claims of the named plaintiffs arise from the same
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Courts and commentators have declared the typicality element
satisfied by participants challenging state based procedures that fail
to provide for provisions set forth by federal mandates. 239 In such cir-
cumstances, factual differences are usually overbalanced by the fail-
ure to comply with statutory provisions including cases where the
named plaintiffs sought to represent multiple categories of recipi-
ents.240 This was primarily the issue in Hoxworth v. Blinder, Robin-
son & Company,241 where the United States Court of Appeals for the
Third Circuit upheld certification of a class of investors claiming dam-
ages against the brokerage firm of Blinder, Robinson & Company
("Blinder Robinson") for failing to advise them of the firm's excessive
markup policies. 242 In Hoxworth, Dan and Louise Hoxworth filed suit
in United States District Court for the Eastern District of Penn-
sylvania on behalf investors who allegedly were defrauded by Blinder
Robinson's policies and practices regarding equity securities. 243 The
district court entered a default judgment in favor of the class of inves-
tors previously affected by the purchase and sale of various penny
stocks.244 Blinder Robinson appealed the district court's decision to
the United States Court of Appeals for the Third Circuit, claiming
that the class certifying "all investors who purchased or sold any of
the twenty-one class securities" failed to satisfy the typicality and ade-
quacy of representation requirements set forth in Rule 23(a).245

event or course of conduct that gives rise to the claims of other class members"). In De
La Fuente, the failure by the defendants to disclose practices of the work environment
affected any person who became employed through the recruitment channels of the de-
fendants. De La Fuente, 713 F.2d at 232. Throughout the years in question, those chan-
nels and practices remained unchanged, and, therefore, the court noted that factual
differences in named plaintiffs' time period of employment became largely irrelevant to
the central issue of the litigation, because all members of the putative class were sub-
jected to the same deficient practices and procedures of the defendants. Id.

239. 1 NEWBERG & CoNTE, supra note 178, § 3.13 at 3-80 (discussing Ortiz v. Eich-
ler, 616 F. Supp. 1046, 1049 (D. Del. 1985) (challenging procedures for distribution of
governmental benefits; the court held that factual dissimilarities regarding the type of
harm suffered by each plaintiff did not preclude a finding of typicality in all claims); De
La Fuente, 713 F.2d at 231 (challenging employers' lack of compliance with federally
mandated hiring procedures)).

240. 1 NEWBERG & CoNTE, supra note 178, § 3.13 at 3-80 - 3-81. See Fitzgerald v.
Schweiker, 538 F. Supp 992, 995 (D. Md. 1982) (noting that policy decisions by the de-
fendant to deny retroactive social security benefits to putative class members who had
not filed claims did not preclude the named plaintiff, who had filed, from representing
the class).

241. 980 F.2d 912 (3d. Cir. 1992).
242. Hoxworth v. Blinder, Robinson & Co., 980 F.2d 912, 923 (3d Cir. 1992). The

markup policies in question exceeded the standard 5% rate as promulgated by the Na-
tional Association of Securities Dealers ("NASD") of which Blinder, Robinson was a
member. Hoxworth, 980 F.2d at 914.

243. Hoxworth, 980 F.2d at 914.
244. Id.
245. Id. at 923.
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On appeal, the Third Circuit recognized that, after modification in
the district court, there were class representatives for fifteen of the
twenty-one classes of securities, "a coverage that fully satisfies re-
quirements of the Rule."24 6 Furthermore, the court noted that once
the putative class members' claim for relief narrowed to damages re-
sulting from the brokerage house's course of conduct, the typicality
requisite was more clearly satisfied.247 In conclusion, the Third Cir-
cuit stated that "'[flactual differences will not render a claim atypical
if the claim arises from the same event or practice or course of conduct
that gives rise to the claims of the class members and if it is based on
the same legal theory.' "248

Adequacy of Representation

The fourth element of Rule 23(a), adequacy of representation, re-
quires the court to determine whether the named plaintiff has the in-
centive and the ability to vigorously represent the class, whether the
named plaintiff has obtained adequate counsel, and whether there is
not an existing conflict between the claims of the named plaintiff and
those of the putative class. 24 9

In United States Parole Commission v. Geraghty,250 the United
States Supreme Court held that the named plaintiff was not required
to succeed on the plaintiff's individual claims in order to stand on be-
half of the class and that the expiration of the named plaintiff's sub-
stantive claim did not render moot the action brought on behalf of the
class.251 In Geraghty, federal inmate John M. Geraghty brought suit
in United States District Court for the Middle District of Penn-
sylvania to challenge the validity of parole procedures set forth by the
United States Parole Commission.252 After twice being denied parole,
Geraghty sought to certify as a class "all federal prisoners who are or
who will become eligible for release on parole."253 The district court

246. Id.
247. Id. The plaintiffs' expert testimony of John T. Christensen calculated Blinder

Robinson's markup at 10%, twice that of the NASD guidelines, and classified them as
excessive. Id. at 917. On the basis of the evidence provided by Christensen, the district
court determined that the plaintiffs' damages amounted to $73,319,824.45. Id.

248. Hoxworth, 980 F.2d at 923 (quoting NEWBERG & CoNTE, supra note 178, § 3.15
at 3-78).

249. Hassine, 846 F.2d at 179. See Troutman, 661 F. Supp. at 810 n.10 (stating that
"[t]he 'adequacy of representation' requirement depends on two factors: 'a) the plain-
tiff's attorney must be qualified, experienced, and generally able to conduct the pro-
posed litigation and b) the plaintiff must not have interests antagonistic to those of the
class'") (quoting Wetzel v. Liberty Mut. Ins. Co., 508 F.2d 239, 247 (3d Cir. 1975)).

250. 445 U.S. 388 (1980).
251. United States Parole Comm'n v. Geraghty, 445 U.S. 388, 404 (1980).
252. Geraghty, 445 U.S. at 391, 393.
253. Id. at 393.
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denied the Motion for Class Certification, and, while Geraghty's ap-
peal was pending in the United States Court of Appeals for the Third
Circuit, he was released from incarceration. 254 The Third Circuit re-
versed the district court's denial of class certification and held that,
although Geraghty had been released on parole, his claim had not be-
come moot.2 55

On appeal, the United States Supreme Court noted that a plain-
tiff who brings a class action as the named plaintiff of a class presents
two issues; first, the claim on the merits, and second, the claim stating
the plaintiff has the right to represent the class.2 56 The Supreme
Court held that, because Geraghty's claim became moot based on an
occurrence other than a judgment on the merits, that occurrence did
not prove conclusive as to the other claims asserted in the litiga-
tion.257 Consequently, the Court reasoned that, a named plaintiff
whose Motion for Class Certification has been denied maintains access
to appellate judicial review. 258 If, however, it is determined on appeal
that the Motion for Class Certification was properly denied, the Court
stated that the plaintiff's claim will then become moot.2 59 In review-
ing the facts in Geraghty, the Court held that the Third Circuit prop-
erly remanded the case to the district court for further factual
development, and upon remand, the district court was to consider Ger-
aghty a proper representative plaintiff for class certification
determination.260

254. Id. at 394.
255. Id.
256. Id. at 402. The United States Supreme Court noted that it was in this context

that the "personal stake" requirement of Article III of the United States Constitution
case or controversy requirement was satisfied. Id. at 404. The Court stated "that an
Article III case or controversy 'may exist... between a named defendant and a member
of the class represented by the named plaintiff, even though the claim of the named
plaintiff has become moot.'" Id. at 397-98 (quoting Sosna v. Iowa, 419 U.S. 393, 402
(1975)).

257. Geraghty, 445 U.S. at 404.
258. Id.
259. Id.
260. Id. at 407. Another concern when satisfying the "adequacy of representation"

requirement relates to conflicting interests among the class members, as was the case in
Wilder v. Bernstein, 499 F. Supp 980, 993 (S.D.N.Y. 1980). In Bernstein, an action was
brought in the United States Southern District Court of New York on behalf of "all ...
children who are black, and who are Protestant, of other non-Catholic or non-Jewish
faiths, or are of no religion, and are in need of child-care services outside their home."
Bernstein, 499 F. Supp. at 992. In seeking damages and declaratory and injunctive re-
lief, the children alleged racial and religious discrimination and segregation practices
on the part of the New York City ("City") child welfare system. Id. at 985. The City
asserted that a conflict of interest could arise within the class because some children
may, despite the alleged discriminatory character of the system, find the present system
satisfactory. Id. at 993. The district court found this argument unpersuasive, holding
that the assertion was "simply not dispositive of a determination under Rule 23(a)." Id.
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The Rule 23(b)(2) Showing

Federal Rule of Civil Procedure 23(b)(2) ("Rule 23(b)(2)") estab-
lishes two basic requirements for class certification. 26 1 First, the
party opposing class certification "must have acted or refused to act or
failed to perform a legal duty, on grounds generally applicable to all
class members." 26 2 However, the phrase "generally applicable" does
not require that the defendant's conduct alleged in the complaint be
directed to, or effective upon, each member of the class.2 63 The second
requirement for class certification under Rule 23(b)(2) is that "final
relief of an injunctive nature or a corresponding declaratory nature,
settling the legality of the behavior with respect to the class as a
whole, is appropriate."2 64 In satisfying Rule 23(b)(2), it is not required
that common questions predominate over individual questions, be-
cause actions under the guise of Rule 23(b)(2) were designed specifi-
cally for civil rights actions seeking broad injunctive and declaratory
relief.2 65 Furthermore, Rule 23(b)(2) has been liberally construed in
civil rights actions, specifically including suits challenging the condi-
tions and practices of various institutions. 266

The issue of standing was also addressed by the district court in Bernstein in deter-
mining whether the putative class was adequately represented pursuant to FED. R. Crv.
P. 23(a). Bernstein, 499 F. Supp. at 993. The court noted that many courts have tradi-
tionally applied a "broad and accommodating concept of standing in civil rights cases,'"
largely because the strong public interest in enforcing civil rights claims is not generally
present in commercial litigation. Id. (quoting La Mar v. H & B Novelty & Loan Co., 489
F.2d 461, 469 (9th Cir. 1973)). The court noted that" '[wihile Rule 23 has no 'civil rights
version,' it is not surprising that its interpretation is more generous in this type of case
than in others." Id. at 993 (quoting La Mar, 489 F.2d at 469). The court noted that, in
determining the issue of class certification under the penumbra of civil rights, the
proper inquiry should seek to determine whether the named plaintiffs are members of
the class they seek to represent and whether the class as a whole has standing to sue,
rather than determining whether each individual plaintiff may establish standing
against each specific defendant in the action. Id. at 993-94. In applying the facts in
Bernstein, the court recognized that each named child presented claims typical of the
class, and thus the children's claims fell squarely within the claims of the putative class.
Id. at 994. Moreover, the court held that, because the plaintiffs alleged complaints lay
against the public officials who created an overall child-care system which discrimi-
nated on the basis of race and religion, the named plaintiffs successfully stated a claim
against "the entire [child care] system and each of its components." Id.

261. FED. R. Crv. P. 23(b)(2).
262. 1 NEWBERG & CoNTE, supra note 178, § 4.11 at 4-37.
263. Id.
264. Rules Advisory Committee Notes to 1966 Amendments to Rule 23, 39 F.R.D.

69, 102 (1966).
265. 1 NEWBERG & CONTE, supra note 178, § 4.11 at 4-39.
266. Santiago v. City of Philadelphia, 72 F.R.D. 619, 625-26 (E.D. Pa. 1976). See

Glover v. Johnson, 85 F.R.D. 1, 3 (E.D. Mich. 1977) (stating that compliance with the
elements of Rule 23 "should be liberally construed in civil rights actions"); Weathers v.
Peters Realty Corp., 499 F.2d 1197, 1200 (6th Cir. 1974) (holding that a liberal interpre-
tation of compliance is especially necessary where only declaratory and injunctive relief
is sought); Hiatt v. County of Adams, Ohio, 155 F.R.D. 605, 608 (S.D. Ohio 1994) (hold-
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In Weiss v. York Hospital,26 7 the United States Court of Appeals
for the Third Circuit addressed the issue of a putative class seeking
injunctive and declaratory relief under Rule 23(b)(2). 2 68 The plaintiff,
Dr. Malcolm Weiss, was a osteopath who was denied staff privileges at
York Hospital and subsequently filed an antitrust action against the
hospital and its medical staff.269 Dr. Weiss sought class certification
of "all osteopathic physicians in the York medical service area."2 70

The United States District Court the Middle District of Pennsylvania
certified the class and, after a jury verdict, entered a final injunction
prohibiting the hospital and medical staff from future discrimination
against Dr. Weiss. 2 71 The hospital and medical staff appealed the dis-
trict court's decision to certify the class, alleging that Rule 23 was not
properly satisfied.2 72

On appeal, the Third Circuit noted that greater precision was re-
quired when defining a class under the guidance of Rule 23 where
damages are sought rather than declaratory and injunctive relief.27 3

In holding that this case was "a classic (b)(2) class," the Third Circuit
expressly stated that "[w]hen a suit seeks to define the relationship
between the defendant(s) and the world at large... (b)(2) certification
is appropriate."

274

THE STRUCTURAL INJUNCTION

In 1955, the United States Supreme Court issued an injunction
that signified the beginning of the end for school desegregation. 27 5

Thereafter, the Supreme Court began to uphold other forms of public
law litigation aimed at remedying constitutional violations at various
state funded institutions.2 76 That experience has demonstrated that
the structural injunction is the strongest method available to provide

ing that requirements of class certification "should be liberally construed in the context
of civil rights suits").

267. 745 F.2d 786 (3d. Cir. 1984), cert. denied, 470 U.S. 1060 (1985).
268. Weiss v. York Hosp., 745 F.2d 786, 811 (3d Cir. 1984), cert. denied, 470 U.S.

1060 (1985).
269. Weiss, 745 F.2d at 791.
270. Id. The defendants in this case argued that, because there were only 92 such

osteopaths in the York Metropolitan Service Area, the numerosity requisite had not
been satisfied. Id. at 807-08. The Third Circuit responded by stating that, because the
primary relief sought by the plaintiffs was injunctive, such a "strict application.., of
the numerosity requirement is unwarranted." Id. at 808.

271. Weiss, 745 F.2d at 801.
272. Id. at 807.
273. Id. at 807-11.
274. Id. at 811.
275. See infra notes 278-83 and accompanying text.
276. See infra notes 291-340 and accompanying text.
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the necessary protection from further violence and maltreatment to
those currently under the state's care and custody.27 7

Definition of a Structural Injunction

Generally speaking, an injunction is enforceable by a court's con-
tempt power and compels the defendant to act or restricts the defend-
ant from acting in a specified way. 278 Courts traditionally recognized
that injunctions would not be used as a remedy against personal
rights because "such rights were not grounded in 'property'." 27 9 This
tradition continued into the middle of the twentieth century until the
landmark case of Brown v. Board of Education,28° in which the United
States Supreme Court approved the injunction to attack and remedy
racially segregated school systems. 28 ' Since the decision in Brown,
courts have used the injunction to facilitate reform in several in-
stances involving civil rights violations. 28 2 Some civil rights have
been regarded as so significant "that courts have ... engage[d] in a
substantial restructuring of institutions whose ingrained practices vi-
olate [those) civil rights."28 3

The development of novel forms of litigation designed to reform
public and private institutions may be one of the more enduring lega-
cies of the Warren Court.28 4 The description of these forms of litiga-
tion range from "institutional reform litigation" to "public law
litigation" and "structural reform litigation;" each classification is sy-
nonymous and each requires a select group of plaintiffs to assert legal
action to attain system wide improvements in a variety of institu-
tions. 28 5 The structural injunction seeks to effectuate the reformation
of policies or practices of an ongoing social institution.28 6 Civil rights
litigation is largely responsible for bringing the structural injunction
to the forefront of enforcement mechanisms for institutional reform by
establishing its prominence and legitimacy.28 7

Historically, the structural injunction has been incorrectly recon-
ceptualized as providing the remedy for the wrong which existed inde-

277. Mushlin, 23 HARv. C.R.-C.L. L. REV. at 280.
278. 1 DAN B. DOBBS, LAW OF REMEDIES § 2.9(1) at 223 (2d ed. 1993) [hereinafter 1

DOBBS].
279. 1 DOBBS, supra note 278, § 2.9(5) at 241.
280. 349 U.S. 294 (1955).
281. 1 DOBBS, supra note 278, § 2.9(5) at 241.
282. 1 DOBBS, supra note 278, § 2.9(5) at 241.
283. 1 DOBBS, supra note 278, § 2.9(5) at 241. See, e.g., Brown v. Bd. of Educ., 349

U.S. 294 (1955).
284. Michael Finch, Fairness and Finality in Institutional Litigation: The Lessons

of School Desegregation, 4 GEo. MASON. U. CIv. RTS. L.J. 109, 110 (1994).
285. Finch, 4 GEO. MASON. U. Crv. RTs. L.J. at 110-11.
286. OWEN Fiss, TNa CrvEL RIGHTS INJUNCTION 7 (1978) [hereinafter Fiss].
287. Fiss, supra note 286, at 7.
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pendently of the institutional structure.28 8 In fact, it is the
institutional structure itself which is the constitutional wrong, and re-
construction vis a' vis the structural injunction seeks to return the in-
stitution to within constitutional boundaries. 28 9 A court is unlikely to
issue a structural injunction unless a judgment has determined "that
the existing institutional arrangement is illegal, is now a wrong, and
will continue to be wrongful unless corrected."2 90

There are certain civil rights injunctions that attempt to reform
an entire institution, such as a mental health hospital, correctional
facility, or public school system, which participates in discriminatory
practices. 29 1 Such injunctions, however, may only be implemented
when a plaintiff is able to establish the existence of a constitutional
violation. 29 2 In a mental health facility, for example, a structural in-
junction may seek to require actual treatment of patients involunta-
rily confined to the institution.2 93 In a prison system, a structural
injunction may require the prison to facilitate programs relating to
prisoner hygiene and diet and to prevent torture and killing of in-
mates.294 Finally, public school systems have been subjected to struc-
tural injunctions that require redistricting as a means of achieving
equal opportunities for minorities seeking educational
opportunities.

29 5

As opposed to the terminal relief afforded in a typical injunction,
the relief provided by the structural injunction is ongoing.29 6 Profes-
sor Owen Fiss has described the process of the structural injunction as
a cycle that is conceived by a general injunctive decree followed by
unsatisfactory compliance. 29 7 That violation results in further hear-
ings and a more streamlined remedial order stating what is required

288. Fiss, supra note 286, at 11.
289. Fiss, supra note 286, at 11.
290. Fiss, supra note 286, at 11.
291. 2 DAN B. DOBBS, LAW OF REMEDIES § 7.4(4) at 349 (2d ed. 1993) [hereinafter 2

DOBBS].
292. Ronald J. Krotoszynski, Jr., Celebrating Selma: The Importance of Context in

Public Forum Analysis, 104 YALE L.J. 1411, 1434 (1995). In order to issue a structural
injunction:

[a] past wrong is required... [and] the mere threat of a wrong in the future is
not likely to be deemed sufficient to trigger the reform enterprise .... A struc-
tural injunction is unlikely to issue without a judgment that the existing insti-
tutional arrangement is illegal, is now a wrong, and will continue to be
wrongful unless corrected.

Krotoszynski, 104 YALE L.J. at 1434 (quoting Fiss, supra note 286, at 11).
293. 2 DOBBS, supra note 291, § 7.4(4) at 349.
294. 2 DOBBS, supra note 291, § 7.4(4) at 349.
295. 2 DOBBS, supra note 291, § 7.4(4) at 349.
296. 2 DOBBS, supra note 291, § 7.4(4) at 350.
297. Fiss, supra note 286, at 36.
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of the defendant. 298 The cycle then repeats itself, each time bringing
forth more specific demands for compliance until the constitutional vi-
olation has been remedied. 299

Application of the Structural Injunction to a Variety of Systems

School Desegregation

The advent of the structural injunction may be traced to the 1954
decision in Brown v. Board of Education,300 which was used to recon-
struct the educational systems of America and gave the injunction
special prominence between the years of 1954 and 1974.301 More re-
cently, the United States Supreme Court decided a perhaps less famil-
iar school desegregation case, Missouri v. Jenkins,302 and determined
that the district court exceeded its remedial authority in overseeing
the desegregation process of the Kansas City, Missouri, public school
system ("KCMSD").30 3 When the Jenkins case came before the
Supreme Court in January of 1995, it represented eighteen years of
school desegregation litigation.30 4 Throughout those eighteen years,
the United States District Court for the Western District of Missouri
had issued various remedial orders on behalf of a certified class of
present and future KCMSD students. 30 5

The first remedial order issued by the district court was in June of
1985, with its goal to eliminate "all vestiges of state imposed segrega-
tion."30 6 Subsequent remedial orders included "a wide range of qual-
ity educational programs" for students in the KCMSD; programs to
"expand educational opportunities for all KCMSD students;" and an
"effective schools program" providing state funded monetary grants to
each school within the KCMSD.307 The district court approved a
"comprehensive magnet school and capital improvements plan" in No-
vember of 1986, which held the state and the KCMSD jointly and sev-
erally liable for providing the funding necessary to "provide a greater
educational opportunity to all KCMSD students."308 Further reme-
dial orders issued by the district court included a 1985 capital im-
provements plan that sought to remedy the deterioration of the

298. Fiss, supra note 286, at 36.
299. Fiss, supra note 286, at 36.
300. 349 U.S. 294 (1955).
301. FISS, supra note 286, at 4.
302. 115 S. Ct. 2038 (1995).
303. Missouri v. Jenkins, 115 S. Ct. 2038, 2055 (1995).
304. Jenkins, 115 S. Ct. at 2042. As the Court further noted, "This case has been

before the same United States District Court Judge since 1977." Id.
305. Jenkins, 115 S. Ct. at 2042-44.
306. Id. (quoting Jenkins v. Missouri, 639 F. Supp. 19, 23 (W.D. Mo. 1985)).
307. Jenkins, 115 S. Ct. at 2042-43.
308. Id. at 2043.
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KCMSD schools; a 1987 long range capital improvements plan; and,
finally, the 1987 order at issue in this case that provided salary assist-
ance to teachers within the KCMSD, eventually expanding "to all but
three of the approximately 5,000 KCMSD employees."3 0 9

The state appealed the 1987 order requiring it to fund mandatory
salary increases to KCMSD employees. 310 The district court founded
its wage increase order on the basis that high quality educators and
personnel were necessary to maintain and implement "educational op-
portunities and reduce racial isolation."3 1 1 On appeal to the United
States Court of Appeals to the Eight Circuit, the state contended that
salary increases exceeded the remedial authority of the district court,
because the increase did not "directly address and relate to the
[sitate's constitutional violation and that 'low teachers salaries d[id]
not flow from any earlier constitutional violations by the [s]tate.' "312

In affirming the district court's order, the Eighth Circuit rejected the
state's argument, determining that the state's responsibilities went
beyond compensating the victims and that such responsibility in-
cluded preventing "white flight" to suburban Kansas City by offering
superior educational opportunities. 3 13 The state appealed the Eight
Circuit's decision to the United States Supreme Court, which re-
versed, holding that the district court had exceeded its remedial au-
thority by ordering the mandatory salary increases. 3 14

On appeal, the Supreme Court determined that the district
court's desire to attract students from outside the district was incon-
sistent with the intradistrict violation first identified by the district
court.3 15 The Court noted that, although the specific issue was that of
salary increases, the ultimate issue before the Court was whether the
constitutional violations had been cured by the school system's good
faith compliance with the desegregation decree and whether past inci-
dents of racial segregation had been remedied. 3 16 In concluding that
the wage increase was outside the scope of the district court's remedial
authority, the Court stated that "remedial quality education program
should be tailored to remedy the injuries suffered by the victims of
prior de jure segregation."3 17

Described by the Court as "friendly adversaries," the KCMSD and
the plaintiffs have, over the years, continued to propose expansive de-

309. Id. at 2044.
310. Id.
311. Id.
312. Id. (quoting Jenkins ex rel. Agyei v. Missouri, 11 F.3d 755, 767 (8th Cir. 1993)).
313. Jenkins, 11 F.3d at 767.
314. Jenkins, 115 S. Ct. at 2045, 2056.
315. Id. at 2055.
316. Id.
317. Id. at 2056.
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segregation programs that have far exceeded the average cost per pu-
pil of other suburban school districts.3 18 However, as the Supreme
Court indicated, the cost for this remedial structure "far exceeded
KCMSD's budget, or for that matter, its authority to tax."3 19 The
State of Missouri, through its joint and several liability with the
school system, had been forced to undertake the majority of costs nec-
essary to facilitate these programs. 320 In providing the KCMSD with
"facilities and opportunities not available anywhere else in the coun-
try," the district court later admitted that it "allowed the District plan-
ners to dream... and provided the mechanism for th[ose] dreams to
be realized."3 21 The Court remanded the case back to the district
court for the sole purpose of remedying past segregation and restoring
control of the school system to the state and local authorities.3 22 As
the Court noted, "The time has come for us to put the genie back in the
bottle."

32 3

Correctional Facilities

The United States Supreme Court has also addressed the imple-
mentation of structural reform in the context of state correctional fa-
cilities. 32 4 For example, in Hutto v. Finney,3 2 5 the Supreme Court
upheld two remedial orders issued by the United States District Court
for the Eastern District of Arkansas that sought to remedy the sys-
temic deficiencies of the Arkansas state prison system.3 26 This litiga-
tion commenced in 1969, when inmates of the Arkansas prison system
brought an action in a United States district court, claiming that the

318. Id. at 2044. The expenditures proposed by the school district and approved by
the district court amounted to approximately $200 million annually, financing:

high schools in which every classroom will have air conditioning, an alarm sys-
tem, and 15 microcomputers; a 2,000-square-foot planetarium; green houses
and vivariums; a 25-acre farm with an air-conditioned meeting room for 104
people; a Model United Nations wired for language translation; broadcast capa-
ble radio and television studios with an editing and animation lab; a tempera-
ture controlled art gallery; movie editing and screening rooms; a 3,500-square-
foot dust-free diesel mechanics room; 1,875-square-foot elementary school
animal rooms for use in a zoo project; swimming pools; and numerous other
facilities.

Missouri v. Jenkins, 495 U.S. 33, 77 (1990) (Kennedy, J., concurring in part and concur-
ring in judgment).

319. Jenkins, 495 U.S. at 60.
320. Jenkins, 115 S. Ct. at 2045.
321. Id.
322. Id.
323. Id. at 2066 (O'Connor, J., concurring).
324. Hutto v. Finney, 437 U.S. 678 (1978).
325. 437 U.S. 678 (1978).
326. Hutto, 437 U.S. at 680-81. For an in-depth discussion of the history of Hutto v.

Finney and the Arkansas prison system, see Owen M. Fiss and Doug Rendleman, In-
junctions 529-752 (2d ed. 1984) [hereinafter Fiss & RENDLEMAN].
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routine conditions of the prison system violated their constitutional
rights under the Eighth and Fourteenth Amendments.3 2 7

The district court described the conditions of the Arkansas prison
system as "a dark and evil world, completely alien to the free
world."32 8 After finding that the state prison conditions violated the
inmates' rights under the Eighth and Fourteenth Amendments, the
district court issued a series of detailed remedial orders to ensure that
no further constitutional violations would occur.32 9 Although the dis-
trict court found the prison conditions unconstitutional, the court did
not immediately impose its own detailed remedy.330 Instead, the
court directed the Department of Corrections to "make a substantial
start" on improving the conditions and to verify those improvements
through filing reports with the district court.3 3 1 The district court
found some improvement, but not enough to render the prison condi-
tions constitutional. 33 2 The district court again provided the prison
administration the opportunity to devise their own plan to remedy the
deficiencies, this time enumerating specific areas of compliance to
"cure the worst evils."3 33 Additional hearings were held over the next

327. Hutto, 437 U.S. at 681 n.2. This case originally began as Holt v. Sarver, 300 F.
Supp. 825 (E.D. Ark. 1969).

328. Holt v. Sarver, 309 F. Supp. 362, 381 (E.D. Ark. 1970). A description of the
methodology used for rehabilitating inmates appears below:

The administrators of the Arkansas' prison system evidently tried to oper-
ate their prisons at a profit. Cummins Farm, the institution at the center of
this litigation, required its 1,000 inmates to work in the fields 10 hours a day,
six days a week, using mule-drawn tools and tending crops by hand. The in-
mates were sometimes required to run to and from fields, with a guard in an
automobile or on horseback driving them on. They worked in all sorts of
weather, so long as the temperature was above freezing, sometimes in unsuita-
bly light clothing or without shoes. The inmates slept together in large, 100-
man barracks and some convicts, known as "creepers," would slip from their
beds to crawl along the floor, stalking their sleeping enemies. In one 18-month
period, there were 17 stabbings, all but 1 occurring in the barracks. Homosex-
ual rape was so common and uncontrolled that some potential victims dared
not sleep; instead they would leave their beds and spend the night clinging to
the bars nearest the guards' station.

Hutto, 437 U.S. at 682 n.3 (citations omitted).
329. Hutto, 437 U.S. at 683.
330. Id.
331. Id.
332. Id.
333. Id. The four areas the district court sought to cure were conditions in the isola-

tion cells, eliminating barrack sleeping arrangements, increasing inmate safety, and
eliminating the trusty system. Id. The trusty system is described below:

Most of the guards were simply inmates who had been issued guns.
Although it had 1,000 prisoners, Cummins employed only eight guards who
were not themselves convicts. Only two nonconvict guards kept watch over the
1,000 men at night. While the "trusties" maintained an appearance of order,
they took a high toll from the other prisoners. Inmates could obtain access to
medical treatment only if they bribed the trusty in charge of sick cell. As the
District Court found, it was "within the power of a trusty guard to murder an-
other inmate with practical impunity," because trusties with weapons were au-
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few years until the district court was satisfied that its continued su-
pervision was no longer necessary.3 3 4

The inmates appealed the district court's decision to withdraw its
supervisory jurisdiction to the United States Court of Appeals for the
Eighth Circuit, which reversed after a finding that conditions had, in
fact, deteriorated after the district court's withdrawal. 3 35 The Eighth
Circuit concluded that constitutional violations had not been cured
and affirmed the district court's order placing several restrictions on
the incarceration methods, including a thirty day restriction on soli-
tary confinement, and assessed additional attorneys fees to cover the
inmates' expenses on appeal.3 3 6 The prison officials appealed the
Eighth Circuit's decision to the United States Supreme Court, which
upheld the thirty day maximum placed on punative isolation
sentences as part of the courts comprehensive remedial efforts to cor-
rect the constitutional violations. 33 7

On appeal, the Supreme Court noted that the issue properly
before the district court was whether past constitutional violations
had been remedied.338 The Court determined that the district court
had the remedial authority to place a maximum limit of thirty days of
confinement in isolation cells and that, in fashioning such remedial
orders, "the district court had ample authority to go beyond earlier
orders and to address each element contributing to the violation."3 39

The Court noted that the Department of Corrections was given ample
opportunity to cure the identified constitutional violations, and "tak-
ing the long and unhappy history of the litigation into account, the
[district] court was justified in entering a comprehensive order to in-
sure against the risk of inadequate compliance."3 4 °

thorized to use deadly force against escapees. "Accidental shootings" also
occurred; and one trusty fired his shotgun into a crowded barracks because the
inmates would not turn off their TV. Another trusty beat an inmate so badly
the victim required partial dentures.

Id. at 682 n.6.
334. Hutto, 437 U.S. at 683.
335. Id. at 684. The Eighth Circuit specifically determined that Cummins Farm,

which the district court previously condemned as overcrowded in 1970 because it
housed 1,000 inmates, now housed approximately 1,500 inmates. Id. Furthermore, the
Eighth Circuit found that the district court either had initially misjudged the conditions
of the isolation cells, or the isolation conditions had substantially deteriorated. Id.

336. Hutto, 437 U.S. at 684-85.
337. Id. at 687. The Court also upheld the Eighth Circuit's award of attorneys' fees,

noting that the Civil Rights Attorney's Fees Award Act "undoubtedly intended to...
authorize fee awards payable by the [sitates when their officials are sued in their official
capacities." Id. at 693-94.

338. Hutto, 437 U.S. at 693-94.
339. Id.
340. Id. at 687.
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Mental Health Hospitals

The United States Court of Appeals for the Fifth Circuit has also
addressed the issue of injunctive relief and constitutional deprivation
in the context of mental health facilities.3 4 1 For example, in Wyatt v.
Aderholt,3 4 2 the United States District Court for the Middle District of
Alabama found that three state operated facilities deprived mentally
retarded patients of their constitutional rights and ordered the state
to implement a "detailed set of standards designed to ensure the provi-
sion of minimally adequate treatment and habilitation at the institu-
tions."3 4 3 The guardians of the mentally retarded patients committed
to these facilities brought this class action "on behalf of their wards
and other civilly committed patients at those institutions."3 44 The
guardians alleged that inadequate staffing and funding created imper-
missible conditions violating the patients' constitutionally protected
right to adequate and effective treatment of mental illness.3 45 The
district court held that "mentally retarded patients have a constitu-
tional right to 'such individual habilitation as will give each of them a
realistic opportunity to lead a more useful and meaningful life and to
return to society.' "346

The state appealed the district court's decision to the United
States Court of Appeals for the Fifth Circuit, contending that the dis-
trict court erred in finding that mental patients have a constitutional
right to treatment and that the order advanced by the district court
"invades a province of decision-making exclusively reserved to the
state legislature."34 7 The Fifth Circuit rejected the state's arguments,
holding that a state does not have the power to provide deficient serv-
ices that result in a denial of the participant's constitutional rights.3 4 8

The court noted that" '[ilnadeaute resources can never be an adequate
justification for the state's depriving any person of his constitutional
rights.' 349 In supporting the district court's authority to oversee
compliance, the Fifth Circuit stated that "[t]his approach should
hasten the day when the district court can be reasonably assured that

[the patient's] constitutional rights are no longer being
violated."

35 0

341. Wyatt v. Aderholt, 503 F.2d 1305, 1306 .(5th Cir. 1974).
342. 503 F.2d 1305 (5th Cir. 1974).
343. Wyatt, 503 F.2d at 1307.
344. Id. at 1306.
345. Wyatt v. Stickney, 325 F. Supp. 781, 784-85 (M.D. Ala. 1971).
346. Wyatt, 503 F.2d at 1306-07 (quoting Wyatt v. Stickney, 344 F. Supp. 387, 390

(M.D. Ala. 1972)).
347. Wyatt, 503 F.2d at 1307.
348. Id. at 1315.
349. Id. (quoting Hamilton v. Love, 328 F. Supp. 1182, 1194 (E.D. Ark. 1971)).
350. Wyatt, 503 F.2d at 1319.
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ANALYSIS

The children in Baby Neal for and by Kanter v. Casey3 5 1 chal-
lenged the practices and conditions of the Philadelphia Department of
Human Services ("DHS"), an institution which left them all in a com-
mon state of vulnerability.35 2 Although factual differences between
the plaintiff class of children existed, the children all maintained the
essential circumstance of being under the care and custody of DHS. 353

Furthermore, as many appellate courts have recognized, individuals
under the care and custody of the state, including foster children, have
a constitutional right to safety.3 54 Because the issuance of a struc-
tural injunction depends upon the finding of a constitutional violation,
the United States Supreme Court's silence regarding the substantive
due process rights of children under state custody is critical to the fu-
ture of child welfare litigation.355

THE ISSUE OF CIASS CERTIFICATION

In Baby Neal, the United States District Court for the Eastern
District of Pennsylvania denied the named children's class certifica-
tion motion, citing a failure to fulfill the typicality and commonality
requirements of Federal Rule of Civil Procedure 23(a) ("Rule 23(a)") as
well as the requisites of Federal Rule of Civil Procedure 23(b) ("Rule
23(b)").3 56 The district court reasoned that, because each individual
child challenged specific case-by-case deficiencies, it was not possible
to establish a single issue of law or fact common to all members of the
putative class.3 5 7 Furthermore, because no claim asserted by the
named children applied to the entire class, the district court deter-
mined that the Commonwealth of Pennsylvania could not have acted
"on grounds generally applicable to the entire class" as required by
Rule 23(b)(2). 358

The United States Court of Appeals for the Third Circuit re-
versed, holding that the district court abused its discretion in applying
an overly restrictive legal standard to the typicality and commonality
provisions in Rule 23(a).3 59 Initially, the Third Circuit addressed the
commonality issue and concluded that, because all plaintiff children

351. 43 F.3d 48 (3d Cir. 1994).
352. See infra notes 363-84 and accompanying text.
353. See infra notes 363-437 and accompanying text.
354. See supra notes 143-65 and accompanying text; see infra notes 388-406 and

accompanying text.
355. See infra notes 438-88 and accompanying text.
356. Baby Neal ex rel. Kanter v. Casey, 43 F.3d 48, 54 (3d Cir. 1994).
357. Baby Neal ex rel. Kanter, 43 F.3d at 54.
358. Baby Neal v. Casey, 1992 WL 3294, *9 (E.D. Pa. 1992).
359. Baby Neal ex rel. Kanter, 43 F.3d at 60.
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"are subject to the risk that they will suffer from the same depriva-
tions resulting from the ... [Department of Human Services' ("DHS")]
alleged violations," the commonality requisite was satisfied. 360 Next,
the Third Circuit turned its focus to the typicality issue and again con-
cluded that typicality is satisfied when all injuries sustained by a pu-
tative class may be linked to the practice of the institution of which
they are apart.361 Finally, the Third Circuit addressed the issue of
Rule 23(b)(2) certification, and determined that an order instructing
DHS to comply with constitutional and statutory mandates would
"constitute relief generally applicable to the entire putative class." 362

Commonality

Although not all children under the care and custody of DHS suf-
fered identical harm, the Third Circuit in Baby Neal correctly noted
that members of a putative class may assert a single common com-
plaint, even where each individual member has not suffered actual
injury.363 Instead, the Third Circuit stated that the putative class
needs merely to demonstrate that a common threat of harm exists. 36 4

This was precisely the case in Hassine v. Jeffes,365 where the Third
Circuit determined that inmates housed at the Graterford Prison
could allege overcrowding and a failure to provide adequate mental
health care, despite the fact that not all the named plaintiffs had been
subjected to either allegation. 366 This was also the case in Baby Neal,
where every child did not suffer from the same harm simultaneously;
instead, the children's harm was directly attributable to the deficient
procedures and practices of a unitary regime. 367

As the Third Circuit indicated in Baby Neal, differing degrees of
harm and varying types of injury will not preclude class certification
under the commonality requirement. 368 In Califano v. Yamasaki,369

the United States Supreme Court supported this proposition, noting
that, although the monetary recovery sought by each class member
differed, each claim existed independently under a common statutory
claim. 370 The Supreme Court noted that certification of a putative
class is consistent with the need for case-by-case adjudication, espe-

360. Id.
361. Id. at 63.
362. Id. at 64.
363. Id. at 62.
364. Id. at 60.
365. 846 F.2d 169 (3d Cir. 1988).
366. Hassine v. Jeffes, 846 F.2d 169, 178 n.5 (3d Cir. 1988).
367. Baby Neal ex. rel. Kanter, 43 F.3d at 60.
368. Id. at 61.
369. 442 U.S. 682 (1979).
370. Califano v. Yamasaki, 442 U.S. 682, 701 (1979).
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cially where "[i]t is unlikely that differences in the factual background
of each claim will affect the outcome of the legal issue."3 71 The same
proposition was supported by the Third Circuit in Baby Neal, when it
noted that "the nature of foster placement is transitory and thus in-
herently variable, [and therefore] it is unreasonable to require that all
plaintiffs suffer from the same injury simultaneously."372 Because
foster care is inherently transitory, the system fosters a varying de-
gree of individual circumstances, but every child maintains the essen-
tial circumstance of being under the care and custody of the DHS.3 73

Consequently, factual differences as to individual circumstances
should not preclude a finding of commonality when the plaintiff class
of children seeks only to remedy the systemic deficiencies to which all
members subjected. 374

Moreover, the nature of the relief sought may dictate whether the
commonality requirement has been satisfied. 375 Because the plaintiff
class of children sought only declaratory and injunctive relief, the fac-
tual circumstances of each child become largely irrelevant. 376 This is
so because the need for factual determinations for a proper distribu-
tion of damages has been eliminated.377 Indeed, injunctive relief "by.
. . [its] very nature often present[s] common questions satisfying Rule
23(a)(2)."378 Furthermore, were DHS to comply with statutory and
constitutional mandates, all of the plaintiff children's injuries alleged
in Baby Neal would be cured.3 79

DHS's alleged failure of statutory compliance also serves as the
children's common legal basis for requesting class certification. 380

The district court noted that:
[n]ot one of the common legal issues asserted by... [the chil-
dren] applies to every member of the proposed class.... The
children's claims are based upon different legal theories de-
pending on the individual circumstances of that child....

371. Califano, 442 U.S. at 701.
372. Baby Neal ex rel. Kanter, 43 F.3d at 60. The Third Circuit also expressly

stated, "The differing degree and nature of the plaintiffs' injuries also do not preclude a
finding of commonality." Id.

373. Baby Neal ex. rel. Kanter, 43 F.3d at 61.
374. Id. Because the district court retains the discretion to bifurcate or trifurcate

the proceedings at a later date, the individual circumstances of each child will not pro-
hibit class certification. Id. Instead, the court's focus should remain on remedying the
relief requested by the plaintiff children - statutory compliance on the part of DHS.
Id.

375. Baby Neal ex rel. Kanter, 43 F.3d at 61.
376. Id.
377. 7A CHARLEs A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 1763 at

203 (1986) [hereinafter 7A WRIGHT ET AL.].
378. 7A WRIGHT ET AL., supra note 377, § 1763 at 201.
379. Baby Neal ex rel. Kanter, 43 F.3d at 61.
380. Id.
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The services required to meet the needs of one child are
vastly different from that of another child.381

As the Third Circuit properly indicated, "[T]hese statements are at
odds with the applicable standard."38 2 The children challenged the
practices and conditions of a structured institution which left them in
a common state of vulnerability; thus, each child would eventually
suffer from the same depravations resulting from DHS's failure to
comply with statutory mandates. 38 3 For example, because of the inad-
equate amount of trained caseworkers, DHS allegedly failed to
promptly investigate reports of abuse or neglect and further failed to
supply each child with a written case plan, appropriate placements,
and proper care while in state custody.38 4

Similarly, constitutional rights of the children were allegedly vio-
lated according to the standard set forth in Doe v. New York City Dep't
of Social Services,385 KH. v. Morgan,3 86 and Taylor v. Ledbetter.387

In each of these cases, the courts acknowledged a child's constitutional
right to safety under the Due Process Clause of the Fourteenth
Amendment.388 The United States Supreme Court in Suter v. Artist
M.,389 however, did not specifically address the children's constitu-
tional right to safety because the plaintiff class consisted of both chil-
dren under supervision of the child welfare agency as well as those
children directly under custody of the state. 390 Instead, the Supreme
Court in Artist M. foreclosed any private right of action enforceable
under the Adoption Assistance and Child Welfare Act ("AAC"WA) and

381. Baby Neal v. Casey, 1992 WL 3294, *3 (E.D. Pa. 1992).
382. Baby Neal ex rel. Kanter, 43 F.3d at 60.
383. Id.
384. Id. at 62.
385. 649 F.2d 134 (2d Cir. 1981).
386. 914 F.2d 846 (7th Cir. 1990).
387. 818 F.2d 791 (11th Cir. 1987), cert. denied, 489 U.S. 1065 (1989).
388. Doe v. New York City Dep't of Social Servs., 649 F.2d 134, 145 (2d Cir. 1981)

(noting that a child has a constitutional right to safety if the foster care agency was
deliberately indifferent to the known risk of injury at the hands of the child's foster
parents); K.H. ex rel. Murphy v. Morgan, 914 F.2d 846, 850 (7th Cir. 1990) (holding that
a foster child has a substantive due process right to be protected from a foster parent
that the agency knows or should know is dangerous to the child's physical or mental
health); Taylor ex rel. Walker v. Ledbetter, 818 F.2d 791, 797 (11th Cir. 1987), cert.
denied, 489 U.S. 1065 (1989) (stating that a foster child has a liberty interest in a safe
environment, and the failure by the state to protect the child from injury perpetrated by
the foster parent violated the child's right to substantive due process).

389. 503 U.S. 347 (1992).
390. Fried, 26 COLUM. J.L. & SOC. PaOBS. at 479. The United States Court of Ap-

peals for the Seventh Circuit correctly noted that those children living at home and
under the Illinois Department of Children and Family Services would be precluded from
asserting a substantive due process claim according to DeShaney v. Winnebago County
Dep't of Social Servs., 489 U.S. 189 (1989). Artist M. v. Johnson, 917 F.2d 980, 983 n.5
(7th Cir. 1990).
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did not address the issue of substantive due process.391 Because the
issue of substantive due process was not properly before the Court in
Artist M., claims of constitutional deprivation as a means of enforcing
children's rights remain available.392

Prior to Artist M., the AACWA served a dual purpose in actions
such as Lynch v. Dukakis,393 B.H. v. Johnson,3 94 and L.J. v. Mas-
singa;395 the first purpose was to provide an enforcement mechanism
for the children's rights conferred to them under the AACWA, and the
second was to provide a benchmark for measuring compliance. 396

Although the Court foreclosed any private right of action under the
statute, the AACWA would nevertheless be available as a standard for
measuring compliance through the use of a structural injunction. 397

Used in the capacity of gauging conformity, the "reasonable efforts"
language in the AACWA would become largely inapplicable because
the question would translate into actual conformity, not attempted
compliance with a vague and amorphous standard.398

The United States Supreme Court in DeShaney v. Winnebago
County Dep't of Social Services399 addressed children's liberty inter-
ests under the Due Process Clause, holding that a child who is injured
at home while under the child welfare agency's supervision is a victim
of private violence, and thus the resulting harm may not be caused by
state action. 400 The Supreme Court's decision in DeShaney is espe-
cially critical because it foreclosed any opportunity for a child who is
under state supervision, but not in a foster care program, from pursu-
ing any constitutional claim against the child's respective child wel-
fare agency. 40 1 Combining the holding in DeShaney with Artist M., it
becomes obvious that the Court eliminated that same child's statutory

391. Suter v. Artist M., 503 U.S. 347, 363 (1992).
392. See infra notes 399-406 and accompanying text.
393. 719 F.2d 504 (1st Cir. 1983).
394. 715 F. Supp. 1387 (N.D. Ill. 1989).
395. 838 F.2d 118 (4th Cir. 1988), cert. denied, 488 U.S. 1018 (1989).
396. See supra notes 107-42 and accompanying text (discussing the use of the

AACWA as a private right of action and measuring compliance).
397. Artist M., 503 U.S. at 358 (noting that the AACWA requires states to "provide

... in each case, reasonable efforts ... to prevent or eliminate the need for removal of
the child from the home" in order to receive federal funding, and those reasonable ef-
forts are measured by achieving a state sponsored "plan approved by the Secretary
which contains the sixteen listed features" in the AACWA). See L.J. ex rel. Darr v. Mas-
singa, 838 F.2d 118, 123 (4th Cir. 1988), cert. denied, 488 U.S. 1018 (1989) (discussing
the AACWA's requirements, and holding that "[tiaken together we think that these stat-
utory provisions spell out a standard of conduct").

398. See supra notes 88-111, 380-97 and accompanying text.
399. 489 U.S. 189 (1989).
400. DeShaney v. Winnebago County Dep't of Social Servs., 489 U.S. 189, 196-97

(1989).
401. Arlene E. Fried, The Foster Child's Avenues of Redress: Questions Left Unan-

swered, 26 COLUM. J.L. & Soc. PROBS. 465, 479 (1993).
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claim under the AACWA as well as the child's substantive due process
claim under the Fourteenth Amendment. 40 2 The DeShaney opinion,
however, left open the opportunity for a child who is under the care
and custody of a state administered foster care program to bring suit
for violations of a liberty interest under the Due Process Clause of the
Fourteenth Amendment. 40 3

The Third Circuit's holding in Baby Neal supports the general
propositions cited in Taylor, KH. and Doe. In Baby Neal, the Third
Circuit noted that "[s]imilar violations of the rights of children in cus-
tody to be free from harm can (allegedly) be traced to the scarcity of
properly trained foster parents or to DHS's lack of an adequate infor-
mation system."404 Although the general consensus among the circuit
courts is that children possess a substantive due process right t6 pro-
tection and care, it is the degree of "safety" to which that right extends
that remains uncertain.405 Until the Supreme Court grants certiorari
in a case presenting the issue of constitutionally protected rights of
children in foster care, the status of claims by children seeking a re-
dress of constitutional grievances under the Fourteenth Amendment
will remain uncertain.40 6

Typicality

Like commonality, factual differences will generally not preclude
a finding of typicality where a strong similarity of legal theory ex-
ists. 40 7 For example, in Hoxworth v. Blinder, Robinson & Com-
pany,408 the United States Court of Appeals for the Third Circuit
upheld certification of a class of investors seeking damages against
the brokerage firm Blinder, Robinson & Company for failing to advise

402. Fried, 26 COLUM. J.L. & SOC. PROBS. at 479.
403. DeShaney, 489 U.S. at 201 n.9. The Court indicated that, had the state exer-

cised its authority and "removed Joshua from free society and placed him in a foster
home operated by its agents, we might have a situation sufficiently analogous to incar-
ceration or institutionalization to give rise to an affirmative duty to protect." Id. at 201,
n.9.

404. Compare Baby Neal ex rel. Kanter, 43 F.3d at 62, with Doe, 649 F.2d at 145
(noting that a child has a constitutional right to safety if the foster care agency was
deliberately indifferent to the known risk of injury at the hands of the child's foster
parents); KH. ex rel. Murphy, 914 F.2d at 850 (holding that a foster child has a substan-
tive due process right to be protected from a foster parent that the agency knows or
should know is dangerous to the child's physical or mental health); Taylor ex rel.
Walker, 818 F.2d at 797 (stating that a foster child has a liberty interest in a safe envi-
ronment, and the failure by the state to protect the child from injury sustained by foster
parent violated the child's right to substantive due process).

405. Fried, 26 COLUM. J.L. & SOC. PROBs. at 485.
406. Id. at 479.
407. Baby Neal ex rel. Kanter, 43 F.3d at 57.
408. 980 F.2d 912 (3d. Cir. 1992).
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them of the firm's excessive markup policies. 40 9 The Third Circuit ac-
knowledged in Hoxworth that "[flactual differences will not render a
claim atypical if the claim arises from the same event or practice or
course of conduct that gives rise to the claims of the class members,
and if it is based on the same legal theory."4 10 Furthermore, the
United States Court of Appeals for the Seventh Circuit held in De La
Fuente v. Stokely-Van Camp, Inc. 4 11 that noticeable factual differ-
ences may not preclude a finding of typicality where, again, a strong
similarity of legal theory exists. 41 2 In affirming the certification of a
class of migrant farm workers challenging the farm worker recruit-
ment system, the Seventh Circuit did not require that each farm
worker be specifically recruited by the defendant employer in order to
satisfy the typicality requirement. 4 13 In Baby Neal, the plaintiff chil-
dren sought declaratory and injunctive relief under a common legal
theory of DHS's failure to abide by statutory and constitutional man-
dates. 4 14 Consequently, as the Third Circuit noted, "[w]hether there
are fifty or 6000 plaintiffs.., the court's task... [will be] essentially
the same" and thus, each claim is typical of the other.4 15

Furthermore, a claim that challenges systemic deficiencies may
support a class action where the plaintiffs have sustained a variety of
injuries, so long as the injuries can be linked to the practice. 4 16 In
supporting this proposition, the United States Supreme Court held in
General Telephone of the Southwest v. Falcon4 1 7 that a putative class
of Mexican-American employees failed to satisfy the typicality re-
quirement, not because of factual differences, but rather because the
proposed named plaintiffs failed to establish that the employer's hir-
ing and promotional practices were discriminatory and that those
practices resulted in the alleged various injuries of the putative
class.4 18 It is true that at any one point in time, each child involved in
the Baby Neal litigation will not suffer exacting deficiencies; however,
each child remains the victim of the systemic deficiencies of the Phila-
delphia child welfare system.4 19 For example, a child who does not
currently require medical care may in the future necessitate such care

409. Hoxworth v. Blinder, Robinson & Co., 980 F.2d 912, 923 (3d. Cir. 1992).
410. Hoxworth, 980 F.2d at 923.
411. 713 F.2d 225 (7th Cir. 1983).
412. De La Fuente v. Stokely-Van Camp, Inc., 713 F.2d 225, 232 (7th Cir. 1983).
413. De La Fuente, 713 F.2d at 232.
414. Baby Neal ex rel. Kanter, 43 F.3d at 61.
415. Id. at 63.
416. Id.
417. 457 U.S. 147 (1982).
418. General Tel. Co. of the Southwest v. Falcon, 457 U.S. 147, 157-59 (1982).
419. Baby Neal ex rel. Kanter, 43 F.3d at 63.
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while in custody of DHS.420 As well, a child who is fortunate enough
to be receiving permanency planning is subject to the immediate
threat of losing that service simply because that child is in a foster
care program that is typically absent such services. 42 '

Finally, the common theme of DHS's system wide failure to pro-
vide legally mandated services is as critical to the named children as it
is to the absentees. 422 This realization, in effect, eliminates the con-
cern the typicality requirement was designed to avoid. 423 By seeking
declaratory and injunctive relief, Baby Neal and the other named chil-
dren did not present a danger of proffering unique interests which,
upon litigating or settling their own claims, would adversely affect the
absentee children.424 Consequently, the Third Circuit correctly ruled
that the claims of the named children were typical to that of the puta-
tive class, and, thus, the typicality requirement was properly
satisfied.425

The Rule 23(b)(2) Showing

The district court in Baby Neal alternatively based its holding on
the theory that the named children failed to satisfy the requisites of
Federal Rule of Civil Procedure 23(b)(2) ("Rule 23(b)(2)") because the
claims asserted by the named children were not "generally applicable
to the class." 42 6 The Third Circuit reversed, concluding that the dis-
trict court failed to account for the proper role of Rule 23(b)(2) relief in
cases involving large amorphous classes.427 The Third Circuit prop-
erly noted that the critical element in determining certification under
Rule 23(b)(2) is whether the relief sought by the named children will
benefit the entire putative class.4 28 In Baby Neal, issuing an order for
declaratory and injunctive relief might not bestow an immediate bene-
fit to each individual child; however, every child would benefit from an

420. Id.
421. Id.
422. Id.
423. Id. Many courts have recognized that "individual interests in pursuing litiga-

tion 'where the relief sought is primarily injunctive will be minimal.'" Id. at 63 (quoting
Weiss v. York Hosp., 745 F.2d 786, 808 (3d Cir. 1984)).

424. Baby Neal ex rel. Kanter, 43 F.3d at 63. The Third Circuit noted, however, that
"the individual differences in the children's' circumstances might indeed militate
against certification if the action sought certification under 23(b)(3) because a court
would need to evaluate those differences in the event that the plaintiffs prevailed and
were entitled to monetary damages." Id.

425. Baby Neal ex rel. Kanter, 43 F.3d at 63.
426. Id. at 58.
427. Id. at 64.
428. Id. at 59.
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order assuring DHS's future conformity to statutory and constitu-
tional mandates. 429

Moreover, because each child in Baby Neal was subjected to the
injuries caused by systemic failure and the focus of the lawsuit was to
remedy such deficiencies, the claims asserted by the named children
were generally applicable to the entire putative class.430 This proposi-
tion was squarely supported in Weiss v. York Hospital,431 in which the
Third Circuit noted that, "[w]hen a suit seeks to define the relation-
ship between the defendant(s) and the world at large ... (b)(2) certifi-
cation is appropriate."43 2 Consequently, an order forcing DHS
compliance would constitute relief generally applicable to the class, as
required by Rule 23(b)(2).433

Naturally, effectuating an order under Rule 23(b)(2) presents con-
cerns of case management and judicial efficiency. 434 However, as the
Third Circuit properly notes, in L.J. v. Massinga,43 5 the United States
District Court for the District of Maryland approved an order similar
to that requested in Baby Neal.43 6 Because the children in Baby Neal
challenged the systemic deficiencies generally applicable to the class
as well as the district court's ability to enter the appropriate declara-
tory and injunctive relief, the Third Circuit was correct in holding that
this action patently satisfied the requirements enumerated in Rule
23(b)(2). 437

THE STRUCTURAL INJUNCTION

With the increased plight of foster care and nationwide occur-
rences of program abuse, it is critical to discover an effective remedy

429. Id. at 64.
430. Id.
431. 745 F.2d 786 (3d Cir. 1984), cert. denied, 470 U.S. 1060 (1985).
432. Weiss v. York Hosp., 745 F.2d 786, 811 (3d Cir. 1984), cert. denied, 470 U.S.

1060 (1985).
433. Baby Neal ex rel. Kanter, 43 F.3d at 64.
434. Id.
435. 699 F. Supp. 508 (D. Md. 1988).
436. L.J. ex rel. Darr v. Massinga, 699 F. Supp. 508, 509-10 (D. Md. 1988), modified,

778 F. Supp. 253 (D. Md. 1991). In Massinga, the district court issued an order gener-
ally approving previous terms enumerated in its prior injunction. Id. at 509. The order
required the Baltimore Department of Social Services to review the status of each foster
home that had been reported for incidents of maltreatment; to visit each child that had
been the subject of a report of maltreatment on a weekly basis; to guarantee that suffi-
cient staff and resources were available to provide appropriate medical care as needed;
to provide a written copy of any complaint of maltreatment to the judicial authority and
the child's attorney; and, finally, to simply guarantee that each child under the care and
custody of the Department of Social Services was visited by a social worker on a
monthly basis. Id. at 510.

437. Baby Neal ex rel. Kanter, 43 F.3d at 64-65.
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for the violence that occurs in the foster care setting.438 In its infant
stage, broad sweeping reform of public law litigation was seen as "too
difficult and expensive to manage and maintain."439 Other arguments
against issuing structural injunctions include a violation of separation
of powers; compromising democratic principals; erosion of federalism
barriers; and the federal courts lack of expertise in improving a large
bureaucratic organization. 440 Proponents of the structural injunction
counter these arguments by asserting historical arguments, noting
that broad equitable injunctive powers asserted by the federal courts
have historically remained within the courts' judicial role.4 4 1

Additionally, a belief circulated that many federal courts shied
away from rulings that would impel the court to enforce an order af-
fecting an entire system, particularly because the subject of the litiga-
tion, the child welfare system, had traditionally been of state
concern.442 It was not until the 1950s and 1960s that federal courts
began using the structural injunction to desegregate the public school
system.443 In the 1960s and 1970s, that experience transferred to re-
form of prisons, mental health facilities, and police departments. 444

Recently, scholars have begun advocating the use of the structural in-
junction as the superior method in reforming deficient child welfare
systems across the country. 445

Reformation of child welfare systems will require piercing the in-
stitutional veil in order to provide caseworkers with the proper tools to
ensure adequate assignments of foster homes and foster parents.446

Without such appropriations, ensuring the child's constitutional right
to safety under the Due Process Clause will remain a frivolity, leaving
behind the mere reorganization of an already underfunded and un-
dermanaged institution.447 With proper appropriations, experienced
and qualified caseworkers will be able to enhance the quality of foster
care and reduce the risk of injury currently plaguing foster chil-

438. Michael Mushlin, Unsafe Havens: The Case for Constitutional Protection of
Foster Children From Abuse and Neglect, 23 HARv. C.R.-C.L. L. REV. 1 99, 244-45
(1988).

439. Marcia Lowry, The Derring-Do in the 1980's: Child Welfare Impact Litigation
After the Warren Years, 20 FAM. L.Q. 255, 267 (1986).

440. Mushlin, 23 HAav. C.R.-C.L. L. REV. at 252-53.
441. Id. at 253.
442. Lowry, 20 FAm. L.Q. at 267.
443. OWEN M. Fiss AND DOUG RENDLEMAN, INJUNCTIONS 528 (2d ed. 1984) [hereinaf-

ter Fiss & RENDLEMAN].
444. Piss & RENDLEMAN, supra note 443, at 528.
445. Karoline S. Homer, Note, Program Abuse and Foster Care: A Search For Solu-

tions: 1 VA. J. Soc. POL'Y & L. 177, 182 (1993); Mushlin, 23 HARv. C.R.-C.L. L. REV. at
253; Lowry, 20 FAm. L.Q. at 273.

446. Mushlin, 23 HARv. C.R.-C.L. L. REv. at 253.
447. Id.
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dren.4 48 Structural injunctions, by their very nature, are the appro-
priate mechanism to guarantee such reform. 449

Injunctions that seek to remedy the unconstitutional deprivations
of an institution will confer benefits beyond literal court compli-
ance.450 For example, court ordered structural reform forces the legis-
lative body to revisit issues of apportionment with much greater
scrutiny, especially in cases such as Missouri v. Jenkins451 where the
state and the school system are held jointly and severally liable for
any failure to complete the court's directives.452 Furthermore, struc-
tural reform creates a general public awareness and will allow the
public to escape previous misconceptions regarding the child welfare
system's false nobility.453

Foster children, commonly representing disadvantaged and mi-
nority groups, lack the necessary influence to compel a legislative or
executive branch to take action. 454 Although it is logical for those suf-
fering systemic deprivations of legal rights to seek legislative relief
through mass public protest campaigns, at least one commentator has
recognized that "[u]nder normal circumstances, the political process
would offer critics ... a forum to voice their opposition. This route is
not available to the people most affected by... [the law in question
because they] cannot vote."455 Furthermore, because the majority of
foster care children come from economically deprived backgrounds,
the children are twice denied access to the legislative process because

448. Id. See Lowry, 20 FAm. L.Q. at 279-80.
449. Mushlin, 23 HARv. C.R.-C.L. L. REv. at 256.
450. Id. at 255.
451. 115 S. Ct. 2038, 2045 (1995).
452. Mushlin, 23 HARv. C.R.-C.L. L. REV. at 255.
453. Id. In discussing concerns in foster care, Mushlin stated:

Prisons, jails, mental institutions, and homes for the retarded have long
been regarded as dumping grounds for persons who are despised by society. It
is relatively easy for the judicial mind, once freed from the shackles of the
hands-off doctrine, to imagine abuses taking place in these dark places; the
same is not true for foster care. When children are taken from their parents
out of an expressed concern for their welfare, and, following removal, are
placed in a seemingly normal home for care by civilians who have volunteered
for the job, one is not automatically concerned.

Id. at 231-32.
454. Mushlin, 23 HARv. C.R.-C.L. L. REV. at 279-80. In discussing the nimble state

of foster care reform, Mushlin recognized:
It is difficult to imagine a more powerless group of people than foster chil-

dren. They are largely unrepresented in the court proceedings that lead to
their placement. Living without the protection of their parents, they are com-
pletely at the mercy of the persons who may also be responsible for maltreating
them. They do not vote; they lack the developmental ability to organize. Their
voices, assuming they are old enough to speak, cannot be heard. Whatever
happens to them, therefore, happens outside of the zone of public scrutiny.

Id. at 214.
455. Ronald J. Krotoszynski, Jr., Celebrating Selma: The Importance of Context in

Public Forum Analysis, 104 YALE L.J. 1411, 1428, 1430-31 (1995).

1706 [Vol. 29



CLASS ACTION SUITS

they cannot financially afford to let their voices be heard in the halls of
Congress the same way other public interest groups can.456

Moreover, the child's constitutional right to safety warrants judi-
cial involvement. 457 Until recently, federal courts had developed and
implemented constitutional rights for every group of persons held
under state custody except foster children.458 The United States
Supreme Court has yet to directly address whether a child under the
care and custody of the state possesses a protected liberty interest.45 9

However, it would be illogical to develop a distinction between foster
children and other groups under state custody currently afforded con-
stitutional protection.460 For example, the inmates in Hutto v. Fin-
ney461 were guaranteed their Eighth Amendment right to remain free
from cruel and unusual punishment.462 In Wyatt v. Aderholt,463 the
United States Court of Appeals for the Fifth Circuit acknowledged
that a mental patient's constitutional right to treatment could be ad-
ministered through judicial standards. 464 In Baby Neal, the need for
protection is equal to that of inmates or mental patients because the
children all exist under a certain standard of reliance upon the state
for their protection.465

Because the issuance of a structural injunction requires a consti-
tutional deprivation, the unspoken resolution by the United States
Supreme Court regarding substantive due process rights of children in
foster care is critical to the future of child welfare litigation.466 Chil-
dren who participate in a foster care program share many similarities
with other groups currently protected by the federal court system
through the issuance of structural injunctions. 467 The most obvious
group, public school children who have been subject to racial discrimi-
nation such as those in Jenkins, are similar to children in foster care
because each group represents an underaged majority who are unable
to change public policy. 468 Yet, for purposes of constitutional protec-
tion and ultimate injunctive relief, children in foster care draw a much
closer comparison to those participating in an institutionalized set-

456. Mushlin, 23 HARv. C.R.-C.L. L. REv.. at 257-58.
457. Id. at 216.
458. Id. at 280.
459. Fried, 26 COLUM. J.L. & Soc. PROBS. at 479.
460. Mushlin, 23 HARv. C.R.-C.L. L. REV. at 216-17.
461. 437 U.S. 678 (1978).
462. Hutto v. Finney, 437 U.S. 678, 681 (1978).
463. 503 F.2d 1305 (5th Cir. 1974).
464. Wyatt v. Aderholt, 503 F.2d 1305, 1314 (5th Cir. 1974).
465. See supra notes 39-44, 454-56 and accompanying text.
466. Krotoszynski, 104 YAi L.J. at 1434. See infra notes 467-72 and accompanying

text.
467. Mushlin, 23 HARv. C.R.-C.L. L. REV. at 236-37.
468. Id. at 216-17.
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ting.4 69 Like prison, for example, and unlike a public school, foster
children do not cease being under the care and custody of the state
when the dismissal bell rings.4 70 Public school students rely on their
parents for basic life necessities and protection from harm.47 1 The
same cannot be said for children participating in foster care who rely
on the state for items necessary for survival and protection.4 72

There are, however, certain marked differences between children
in foster care and those groups currently protected through public law
litigation.4 73 For example, children in foster care do not reside in a
large communal custodial setting like those in correctional facilities or
mental institutions.4 74 Foster care children, of course, are not con-
fined to a physical structure; instead, they possess a higher degree of
freedom than prisoners or mental patients.4 75 For this to be true, it
must be recognized that the liberty interest which is generally pro-
tected among other classifications is not based on restricted move-
ment; rather the interest asserted by the children would be the
constitutional right to live in a safe environment. 476 That right, then,
comes with the inherent reliance upon the state for a safe living envi-
ronment and adequate necessities for basic survival.4 77 Hence, it is
the purpose of confinement, and not the nature of the confinement it-
self, which is the critical consideration. 478

Similar to those orders issued in Hutto and Wyatt, Baby Neal and
the other children are characteristically entitled to a federal court's
issuance of injunctive relief.4 79 Tailoring such relief also involves con-
struction similar to the remedial orders issued in Jenkins and
Hutto.480 Insufficient financing for reformation projects should not
serve as a detraction from structuring an adequate remedial plan be-
cause, as the Fifth Circuit in Wyatt noted, "'[i]nadequate resources
can never be an adequate justification for the state's depriving any
person of his constitutional rights.' "481 Should the United States Dis-
trict Court in the Eastern District of Pennsylvania find in favor of
Baby Neal and the other foster children, the court would be required

469. Id. at 243.
470. Id.
471. Id.
472. Id. at 236.
473. Id. at 234.
474. Id.
475. Id.
476. Id. at 236.
477. Id.
478. Id.
479. Id. at 255-56.
480. See supra notes 301-40 and accompanying text.
481. Wyatt, 503 F.2d at 1315 (quoting Hamilton v. Love, 328 F. Supp. 1182, 1194

(E.D. Ark. 1971)).
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to structure relief pursuant to remedying the predetermined viola-
tions.48 2 Over time, however, the district court has discretion to issue
remedial orders which extend beyond the initial orders to address ele-
ments contributing to the original violations. 483 The Supreme Court
squarely supported this proposition in Hutto, holding that "the district
court had ample authority to go beyond earlier orders and to address
each element contributing to the violation."48 4

The structural injunction is a broad sweeping relief specifically
designed to remedy civil rights violations parallel to those in Baby
Neal.48 5 Children under the care and custody of the Philadelphia
Child Welfare System lack political prowess and are inherently depen-
dent on state support and protection. 4 S6 Furthermore, according to
the Fifth Circuit in Wyatt, because the state has chosen to provide
foster care services, the state must constitutionally make available for
each child an environment free from constitutional deprivation. 48 7 Fi-
nally, experience has demonstrated that, in cases involving the consti-
tutional right to safety, the structural injunction is the only method
which provides those participating in state sponsored institutional ac-
tivities the required protection from further maltreatment. 48 8

CONCLUSION

The court closes with a personal note and word of caution. I
have now been a judge for twenty years. During this time
much human tragedy has passed before me; however, none
has so deeply touched me as the plight of these children. I
believe that vigorous enforcement of this decree is essential,
and I will do all within my power to see that its provisions are
fully implemented.

48 9

The latest available statistics show that the number of children
participating in a foster care program was expected to reach 550,000
in 1995.490 Foster care programs are currently listed among correc-
tional facilities, mental health institutions, and juvenile detention and
treatment centers as the major state funded custodial programs.49 1

482. See supra notes 301-40 and accompanying text.
483. Hutto, 437 U.S. at 687.
484. Id.
485. Mushlin, 23 HARv. C.R.-C.L. L. REv. at 255-56.
486. Krotoszynski, 104 YALE L.J. at 1428-31.
487. Wyatt, 503 F.2d at 1315.
488. Mushlin, 23 HARv. C.R.-C.L. L. REV. at 280.
489. L.J. ex rel. Darr v. Massinga, 699 F. Supp. 508, 518 (D. Md. 1988), modified,

778 F. Supp. 253 (D. Md. 1991).
490. Arlene E. Fried, The Foster Child's Avenues of Redress: Questions Left Unan-

swered, 26 COLUM. J.L. & Soc. PROBS. 465, 465 (1993).
491. Michael Mushlin, Unsafe Havens: The Case for Constitutional Protection of

Foster Children From Abuse and Neglect, 23 HARv. C.R.-C.L. L. REv. 199, 201 (1988).
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Lack of monetary support has led to a system deficient in organiza-
tion, lacking the most basic information regarding its own methods of
operation.492 Financial support is especially critical in order to make
foster care a genuinely safe environment, and, without it, the physical
and emotional abuse of children who look to the state for their own
protection will be inevitable. 493

Although the legal battle undertaken in Baby Neal for and by
Kanter v. Casey49 4 rested on commonality, typicality, and injunctive
relief, this case is about much more. The case of Baby Neal is about
six thousand children who have suffered from family financial
problems, domestic abuse, and chemically dependent parents and now
find themselves relying on the City of Philadelphia to provide them
with food, shelter, safety, and day to day care. It is about city officials
who are limited by staff shortages, budgetary constraints, and over-
whelming caseloads. It is about the failure of one city to adequately
and successfully provide for children who are being deprived of life a
second time. And it is about a lost generation of children who find
themselves living a life of hopelessness and despair, set adrift in a
system of indifference.

As the United States District Court for the District of Columbia
determined in LaShawn A. v. Dixon,495 the evidence presented was
"nothing less than outrageous. The System's dereliction of its respon-
sibilities to the children in its custody is a travesty. Although these
children have committed no wrong, they in effect have been punished
as though they had."49 6 While the plight of hundreds of thousands of
children in foster care awaits a decision from the United States
Supreme Court regarding constitutional privilege, it is the Book of
Proverbs which provides the one common thread, endlessly woven,
throughout cases challenging systemic deficiencies of child welfare
systems nationwide - Without a vision, the people perish. 497

Scott J. Preston-'97

492. Mushlin, 23 HARv. C.R.-C.L. L. REv. at 212-13.
493. Id. at 213.
494. 43 F.3d 52 (3d Cir. 1994).
495. 762 F. Supp. 959 (D.D.C. 1991).
496. LaShawn A. v. Dixon, 762 F. Supp. 959, 998 (D.D.C. 1991).
497. Proverbs 29:18 (King James Version).

1710 [Vol. 29


