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"LEARNING IS MORE VITAL IN THE
CLASSROOM THAN FREE SPEECH":

SETTLE V. DICKSON COUNTY
SCHOOL BOARD

INTRODUCTION

The First Amendment to the United States Constitution provides,
"Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assem-
ble, and to petition the Government for a redress of grievances."1
Although the United States Supreme Court has established that pub-
lic school children do not lose their First Amendment right to freedom
of expression at the schoolhouse gate, this right is not absolute.2 In
fact, the United States Supreme Court's own precedent regarding
freedom of expression in public schools has granted deference to a
school administration's power to prescribe activity within its school
system.

3

In Settle v. Dickson County School Board,4 a public school teacher
restricted a student's choice of topic on an English class assignment.5

Subsequently, the student commenced a civil action against the
teacher claiming that the restriction violated her rights of free
speech.6 The United States Court of Appeals for the Sixth Circuit's
decision in the Settle case is important because it addresses the con-
flict that arises between a school teacher's authority to educate stu-
dents and students' right to express themselves in the public school
classroom. 7

This Note examines the freedom of speech rights granted public
school children with respect to classroom exercises in view of Settle v.
Dickson County School Board.8 First, this Note will discuss the Sixth
Circuit's decision in Settle.9 This Note will then analyze the history of

1. U.S. CONST. amend. I.
2. See Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 506-09

(1969).
3. JoHN E. NowAK & RONALD D. ROTUNDA, CoNsTrTTONAL LAW § 16.47 at 1153-

54 (5th ed. 1995) [hereinafter NOwAK & ROTUNDA].
4. 53 F.3d 152 (6th Cir. 1995), cert. denied, 116 S. Ct. 518 (1995).
5. Settle v. Dickson County Sch. Bd., 53 F.3d 152, 153 (6th Cir. 1995), cert. de-

nied, 116 S. Ct. 518 (1995).
6. Settle, 53 F.3d at 153.
7. See infra notes 179-254 and accompanying text.
8. 53 F.3d 152 (6th Cir. 1995); see infra notes 179-254 and accompanying text.
9. See infra notes 179-235 and accompanying text.
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decisions from the United States Supreme Court and the Sixth Circuit
regarding the freedom of speech rights granted public school students
and conclude, as did the concurring opinion in Settle, that the Sixth
Circuit reached the right result in Settle but erroneously engaged in a
First Amendment analysis.' 0

FACTS AND HOLDING

In March 1991, Dana Ramsey, a junior high school teacher at
Dickson County Junior High School located in Dickson, Tennessee, as-
signed a research paper to her ninth-grade class, stressing to the stu-
dents that she wanted them to write a research paper rather than an
opinion paper." The students were instructed to select their own
topic, subject to Ramsey's approval. 12 The only limitation as to a topic
was that each be "interesting, researchable and decent." s3

Brittney Kaye Settle, a student in Ramsey's ninth-grade class,
originally decided to write a paper on "Drama."1 4 However, Settle
changed her mind and, without Ramsey's prior approval, submitted
an outline for a paper entitled "The Life of Jesus Christ."1 5 Ramsey
refused to accept the outline and told Settle to select a different
topic. 16 Ramsey initially told Settle that she would not accept the new
topic because Settle failed to obtain prior approval for the topic, be-
cause the new topic would not meet the assignment's purpose, and
because a paper dealing with Settle's personal religion would probably
not be written objectively. 17 Consequently, Settle submitted another
outline entitled "A Scientific and Historical Approach to Jesus
Christ."' 8 Ramsey refused to accept this outline as well.' 9

Settle and her family complained to Ramsey, school officials, and
the Dickson County School Board ("School Board").20 Ultimately, the
School Board supported Ramsey's decision and noted that Ramsey had
not exceeded her authority as a teacher.2 1 At a hearing before the

10. See infra notes 236-54 and accompanying text.
11. Settle v. Dickson County Sch. Bd., 53 F.3d 152, 153 (6th Cir. 1995), cert. de-

nied, 116 S. Ct. 518 (1995).
12. Settle, 53 F.3d at 153.
13. Id.
14. Id. at 152, 154.
15. Id. at 154.
16. Settle v. Dickson County Sch. Bd., No. 3: 91-0562, slip op. at 2 (M.D. Tenn.

Aug. 17, 1993).
17. Settle, No. 3: 91-0562 at 2.
18. Settle, 53 F.3d at 154.
19. Id.
20. Id. When Settle's father complained to Ramsey, she informed him that a paper

on religion would be acceptable, but only if "it did not deal solely with Christianity or
the Life of Christ." Id.

21. Settle, 53 F.3d at 154.
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School Board and in subsequent trial depositions, Ramsey set forth six
reasons for refusing to permit Settle to write her research paper on
Jesus Christ.

2 2

First, Ramsey stated that Settle failed to obtain the requisite
prior approval for the topic. 23 Second, Ramsey asserted that it would
be difficult for her to grade a research paper concerning the life of
Jesus Christ, because Settle had a "strong personal belief in Christi-
anity that would make it difficult for [Settle] to write a dispassionate
research paper."24 Third, Ramsey stated that personal religious be-
liefs were not an appropriate topic for discussion in a public school
setting.25 Fourth, Ramsey noted that part of the assignment's pur-
pose was to have students research a topic with which they were unfa-
miliar.2 6 Because Settle knew a lot about Jesus Christ, Ramsey
believed that allowing her to write on that topic would defeat the pur-
pose of the exercise. 2 7 Fifth, Ramsey claimed that she was under the
impression that the law prohibited religious papers in a public school
setting.28 Sixth, Ramsey testified before the School Board that the
assignment required, at a minimum, the use of four sources and that
"all of the sources that you [are] going to find documenting the life of
Jesus Christ derive from one source, the Bible."29

Settle refused to comply with Ramsey's request to change her
topic and subsequently received a grade of zero for the assignment.3 0

Settle then filed suit in the United States District Court for the Middle
District of Tennessee against Ramsey, school officials, and the School
Board for violating her right of free speech.3 1

The district court dismissed the case on the defendants' motion
for summary judgment.3 2 The district court relied on Hazelwood
School District v. Kuhlmeier,3 3 in which the United States Supreme
Court held that a school official's action in censoring a story in a school

22. Id.
23. Id.
24. Id. Ramsey feared that Settle's strong personal beliefs might cause Settle to

take any criticism of the paper personally. Id.
25. Settle, 53 F.3d at 154.
26. Id.
27. Id. Ramsey felt that "it was a lot easier to write a quick little preliminary

outline on Jesus Christ, which [Settle] knew a lot about, which most of my students
knew a lot about." Id.

28. Settle, 53 F.3d at 154.
29. Id.
30. Id. at 155.
31. Id. The United States Court of Appeals for the Sixth Circuit noted that, even

though the topic of the paper involved religious subject matter, Settle did not bring a
claim under the Free Exercise Clause or the Establishment Clause of the First Amend-
ment. Id. at 153.

32. Settle, No. 3: 91-0562 at 1.
33. 484 U.S. 260 (1988).
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newspaper did not violate the First Amendment's freedom of speech
clause.3

4

Settle then appealed the district court's ruling to the United
States Court of Appeals for the Sixth Circuit.3 5 Settle appealed on
two grounds.36 First, Settle claimed that Ramsey violated Settle's
First Amendment right to freedom of speech.3 7 Second, Settle con-
tended that summary judgment was improper, because there was a
dispute of material fact as to Ramsey's motives in refusing to allow
Settle to write on the topic of Jesus Christ.38

The Sixth Circuit stated that the primary issue was whether
Ramsey violated Settle's constitutional right to freedom of speech by
refusing to allow her to write the paper on Jesus Christ.39 The Sixth
Circuit held that there was no violation of Settle's right to freedom of
speech and also that the district court was correct in disposing of the
case on summary judgment. 40

In reaching its decision, the Sixth Circuit reasoned that,
"although students do not lose entirely their right to express them-
selves" at school, "[s]o long as the teacher violates no positive law or
school policy, the teacher has broad authority" over grading, curricu-
lum, and course content.41 The Sixth Circuit acknowledged that there
was little precedent concerning the "conflict between the student's
rights of speech in the classroom and a teacher's responsibility to en-
courage decorum and scholarship."42 Citing dicta from the United
States Supreme Court's decision in Epperson v. Arkansas,43 the court
stated that federal courts should exercise restraint when intervening
in conflicts between teacher and student over curriculum matters. 44

The Sixth Circuit also cited both the United States Supreme Court's
decision in Board of Curators of the University of Missouri v.
Horowitz45 and its own decision in Parate v. Isibor46 for the general

34. Settle, No. 3: 91-0562 at 5; Settle, 53 F.3d at 155; Hazelwood Scb. Dist. v.
Kuhlmeier, 484 U.S. 260, 276 (1988).

35. Settle, 53 F.3d at 155.
36. Id.
37. Id.
38. Id.
39. Id. at 155-56.
40. Id. at 153, 156.
41. Id. at 155.
42. Id.
43. 393 U.S. 97, 104 (1968).
44. Settle, 53 F.3d at 155.
45. 435 U.S. 78 (1978).
46. 868 F.2d 821 (6th Cir. 1989).
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proposition that a teacher has broad authority to control curriculum,
course content, and grades.47

Additionally, the Sixth Circuit compared the facts of the Settle
case to the United States Supreme Court's decision in Hazelwood.48
At issue in Hazelwood was whether a school principal's decision to
censor articles about divorce and teenage pregnancy in a student-writ-
ten school newspaper funded by the school and produced in connection
with a journalism class violated the student writers' freedom of speech
rights.49 The United States Supreme Court held in Hazelwood that
the First Amendment rights of the students were not violated, because
the school principal's actions were based on reasonable pedagogical
concerns.50 Analogizing the facts of the Hazelwood case to the Settle
case, the Sixth Circuit reasoned that if, under the facts of Hazelwood a
school could constitutionally exercise editorial control over student
speech in a school sponsored newspaper, then certainly a school may
exercise even more control over student speech in the classroom.51

The Sixth Circuit further reasoned that the case of Tinker v. Des
Moines Independent Community School District52 "support[ed] the
conclusion that teachers have broad discretion in limiting speech
when they are engaged in administering the curriculum."53 The Sixth
Circuit noted that the United States Supreme Court in Tinker "specifi-
cally stated that a school could limit otherwise protected speech if it
did so as part of a 'prescribed classroom exercise.' 54 Ultimately, the
Sixth Circuit affirmed the district court's grant of summary judgment
and found no real dispute of fact regarding Ramsey's motives for re-
fusing to let Settle write the paper on Jesus Christ.55

Judge Alice M. Batchelder concurred.56 While agreeing with the
result, Judge Batchelder disagreed with both the Sixth Circuit's re-
view of the facts and its analysis of the law.57 In Judge Batchelder's
view, the facts of the case did not state a constitutional claim.58 Judge

47. Settle, 53 F.3d at 155 (citing Board of Curators of the Univ. of Missouri v.
Horowitz, 435 U.S. 78 (1978); Parate v. Isibor, 868 F.2d 821, 828 (6th Cir. 1989)).

48. Id.
49. Hazelwood Sch. Dist., 484 U.S. at 262-63.
50. Id. at 273.
51. Settle, 53 F.3d at 155.
52. 393 U.S. 503 (1969).
53. Settle, 53 F.3d at 156.
54. Id. (quoting Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503,

513 (1969)).
55. Id.
56. Id. (Batchelder, J., concurring).
57. Id. (Batchelder, J., concurring). Judge Batchelder stated that some of Ram-

sey's reasons for prohibiting Settle from writing the research paper on Jesus Christ
were not very convincing and disagreed with the court's finding that there was no basis
for dispute as to those reasons. Id. at 157 (Batchelder, J., concurring).

58. Settle, 53 F.3d at 157 (Batchelder, J., concurring).
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Batchelder argued that there was no First Amendment violation im-
plicated because Ramsey restricted Settle's selection of a topic on a
research paper as opposed to an opinion paper and, therefore, was not
restricting Settle's expression.5 9 Judge Batchelder indicated that a
research paper required the students to organize facts and compile
research in an objective manner without implicating a student's indi-
vidual expression. 60

Furthermore, Judge Batchelder asserted that the facts of the Set-
tle case were not analogous to the facts in Hazelwood.61 Judge Batch-
elder noted that Settle's paper was to be written solely for an English
class assignment and not for publication in a school newspaper. 62

Judge Batchelder further noted that Settle's paper could not reason-
ably be viewed to bear the "imprimatur of the school," a factor that
Judge Batchelder found was central to the holding of Hazelwood.6 3

Finally, Judge Batchelder criticized the Sixth Circuit's reliance on
Tinker.64 Judge Batchelder distinguished the type of speech in the
Settle case from the speech involved in Tinker.65 Judge Batchelder
reasoned that a research paper was "not readily analogous to the kind
of pure expression of student opinion" conveyed by the armbands worn
by the students in the Tinker case, because a research paper was sim-
ply not an expression of opinion.66 Judge Batchelder further reasoned
that, if there was a First Amendment claim in the Settle case, "it
would fall somewhere in between Hazelwood and Tinker as a form of
student expression allowed under the school curriculum but not spon-
sored or endorsed by the school."67 Judge Batchelder argued that
"[t]he bottom line [was] that when a teacher makes an assignment...
the student has no constitutional right to do something other than
that assignment."6s

59. Id. at 157-59 (Batchelder, J., concurring).
60. Id. at 159 (Batchelder, J., concurring).
61. Id. at 158 (Batchelder, J., concurring).
62. Id. (Batchelder, J., concurring).
63. Id. (citing Hazelwood Sch. Dist., 484 U.S. at 270-71). Judge Batchelder also

criticized the court's description of the school newspaper involved in Hazelwood as "a
kind of open forum for students." Id. at 158 n.1 (Batchelder, J., concurring) (quoting
Settle, 53 F.3d at 155). Judge Batchelder noted that the United States Supreme Court
had explicitly found that the newspaper was not a public forum. Id. at 158 n. 1 (Batchel-
der, J., concurring) (citing Hazelwood Sch. Dist., 484 U.S. at 269, 269 n.2).

64. Settle, 53 F.3d at 158 (Batchelder, J., concurring). Judge Batchelder reasoned
that, if there was a First Amendment claim in the Settle case, "it would fall somewhere
in between Hazelwood and Tinker as a form of student expression allowed under the
school curriculum but not sponsored or endorsed by the school." Id. (Batchelder, J.,
concurring) (emphasis added).

65. Settle, 53 F.3d at 158 (Batchelder, J., concurring).
66. Id. (Batchelder, J., concurring).
67. Id. (Batchelder, J., concurring).
68. Id. (Batchelder, J., concurring).
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BACKGROUND

ORIGINS AND DEVELOPMENT OF STUDENTS' RIGHT TO FREE SPEECH

The First Amendment to the United States Constitution provides,
"Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assem-
ble, and to petition the Government for a redress of grievances."69

That portion of the First Amendment's text that states that
"[C]ongress shall make no law... abridging the freedom of speech" is
commonly referred to as the Free Speech Clause of the First
Amendment. 70

Although the framers of the United States Constitution composed
the Free Speech Clause in absolutist terms, the United States
Supreme Court's First Amendment jurisprudence reveals that consti-
tutionally protected freedom of speech is not an unlimited license to
talk.71 The basic premise underlying the Supreme Court's First
Amendment jurisprudence is that all individuals are free to speak on
any topic and to express any opinion, unless the substance of the
speech or the manner of its delivery invades the rights of others.72

When addressing the Free Speech Clause, the Court has often en-
gaged in a balancing test in which the governmental interest in sup-
pressing the speech is weighed against the individual's right to
expression. 73 The Court's willingness to temper an individual's free-
dom of expression is particuarly true in the context of public schools. 74

Since the late 1960s, the federal courts have endeavored to bal-
ance a public school system's right to regulate conduct and education
on school grounds against a public school student's right to freedom of
expression. 75 The case of Tinker v. Des Moines Independent Commu-
nity School District76 represents the United States Supreme Court's
first discussion regarding freedom of expression in public schools. 77

In Tinker, a group of public high school students donned black
armbands to protest the United States' involvement in Vietnam.78

69. U.S. CONST. amend. I.
70. NowAK & ROTUNDA, supra note 3, § 16.7 at 994-95.
71. NowAK & ROTUNDA, supra note 3, § 16.7 at 994-95.
72. Smith v. Arkansas State Highway Employees, 441 U.S. 463,464 (1979); Termi-

niello v. City of Chicago, 337 U.S. 1, 4 (1949).
73. NowAK & ROTUNDA, supra note 3, § 16.7 at 994-95.
74. NowAK & ROTUNDA, supra note 3, § 16.47 at 1153-54.
75. See infra notes 76-177 and accompanying text.
76. 393 U.S. 503 (1969).
77. Micahel G. Raab, Comment, Students'Rights to Free Speech, 14 J. Juv. L. 155,

155 (1993); Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503 (1969).
78. Tinker, 393 U.S. at 503-04 (1969).
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School officials reacted to the silent protest by suspending several of
the students pursuant to a school policy prohibiting the wearing of
armbands. 79 Subsequently, the students, by and through their fa-
thers, filed suit in the United States District Court for the Southern
District of Iowa under 42 U.S.C. section 1983 ("Section 1983") to en-
join school officials from enforcing the school policy.8 0

The district court dismissed the complaint, holding that the
school authorities' actions were constitutional because the actions
were "reasonably calculated" to prevent "material or substantial inter-
ference with school discipline."8s On appeal, an equally divided
United States Court of Appeals for the Eighth Circuit affirmed the
district court's decision without opinion.8 2 The students appealed,
and the United States Supreme Court granted certiorari8 3

In striking down the school policy as a violation of the students'
First Amendment rights, the Supreme Court balanced the school offi-
cials' need to maintain discipline against the students' right to free
expression and reversed the Eighth Circuit.8 4 In reaching this deci-
sion, the Court in Tinker established the substantial disruption test.8 5

The Court reasoned that, although students do not shed their freedom
of expression at the "schoolhouse gate," their rights are tempered by
the school's power to proscribe activity that "materially and substan-
tially" affected school discipline.8 6 The Court found no showing that
the wearing of the armbands materially or substantially interfered

79. Id. 393 U.S. at 504. The school policy provided that "any student wearing an
armband to school would be asked to remove it, and if he refused he would be suspended
until he returned without the armband." Id. The school policy in the Tinker case was
adopted and implemented in response to the students' protest. Id.

80. Tinker v. Des Moines Indep. Community Sch. Dist., 258 F. Supp. 971, 972 (S.D.
Iowa 1966), aff'd, 383 F.2d 988 (8th Cir. 1967), rev'd, 393 U.S. 503 (1969). Section 1983
provides:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress. For the
purposes of this section, any Act of Congress applicable exclusively to the Dis-
trict of Columbia shall be considered to be a statute of the District of Columbia.

42 U.S.C. § 1983 (1994).
81. Tinker, 258 F. Supp. at 973. Author's Note: For clarification purposes, the stu-

dents who filed suit by and through their fathers will be referred to as "the students."
82. Tinker v. Des Moines Indep. Community Sch. Dist., 383 F.2d 988, 988 (8th Cir.

1967) (en banc).
83. Tinker v. Des Moines Indep. Community Sch. Dist., 390 U.S. 942 (1968).
84. Tinker, 393 U.S. at 506, 513.
85. Id. at 513.
86. Id. at 506, 513.
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with the school's operation and, therefore, the Court held that the stu-
dents' rights of free speech were violated. 7

Nearly twenty years later in Bethel School District No. 403 v. Fra-
ser,88 the United States Supreme Court again addressed the issue of
whether a public school student's speech could be regulated on school
grounds.8 9 The facts in Fraser involved a speech given in the context
of a school assembly.90 A public high school student delivered a nomi-
nating speech to approximately 600 fellow students for a student elec-
tive office.91 During the speech, the student used explicit sexual
metaphors. 92 The school suspended the student for a short time pur-
suant to a Bethel High School disciplinary rule forbidding the use of
obscene language on school grounds. 93

The student, by and through his father as guardian ad litem, then
brought suit against the Bethel School District ("School District") in
the United States District Court for the Western District of Washing-
ton.94 The student claimed that the school officials violated his First
Amendment right to freedom of speech and sought both an injunction
and monetary damages under Section 1983. 95 The district court held
that the school's suspension of the student violated his right to free-
dom of speech. 96 The School District appealed this decision to the
United States Court of Appeals for the Ninth Circuit. 97

On appeal, the Ninth Circuit affirmed the judgment of the district
court.98 The Ninth Circuit held that the student's speech was indis-
tinguishable from the black armbands worn in the Tinker case. 99 The

87. Id. at 514. In his dissenting opinion, Justice Hugo L. Black disagreed with the
Court on this issue, citing a math class in which a dispute erupted involving one of the
students wearing an armband. Id. at 517-18 (Black, J., dissenting).

88. 478 U.S. 675 (1986).
89. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 677-79 (1986).
90. Fraser, 478 U.S. at 677-78.
91. Id. at 677.
92. Id. at 677-78.
93. Id. at 678. The disciplinary rule provided that "[clonduct which materially and

substantially interferes with the educational process is prohibited, including the use of
obscene, profane language or gestures." Id. As part of the school's sanctions, Fraser
was also removed as a candidate for speaker at the school's graduation ceremonies. Id.

94. Fraser, 478 U.S. at 679. Author's Note: For clarification purposes, the student
who filed suit through his father as guardian ad litem will be referred to as "the
student."

95. Id.
96. Id. The district court also held that the school's disciplinary rule was unconsti-

tutionally vague and overbroad and that the removal of Fraser as a potential gradua-
tion speaker violated the Fourteenth Amendment's Due Process Clause because the rule
did not specifically provide for such removal as a sanction. Id.

97. Fraser v. Bethel Sch. Dist. No. 403, 755 F.2d 1356 (9th Cir. 1985).
98. Fraser, 755 F.2d at 1357.
99. Id. at 1360.
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School District then petitioned the United States Supreme Court for
certiorari, which the Supreme Court granted. 10 0

The Court reversed the Ninth Circuit and upheld the School Dis-
trict's sanction of suspension.' 0 ' The Court distinguished the type of
speech involved in the nominating speech from that used in the Tinker
case.102 The Court reasoned that the lewd campaign speech was not
like the passive political message conveyed through the black arm-
bands, but rather caused disruption in the auditorium in which the
speech was given and subsequently in the classroom.' 03 The Court
ruled that the School District was within its permissible authority in
restricting the offending student's right to freedom of speech, because
the First Amendment allowed school officials to prohibit lewd speech
that "would undermine the school's basic educational mission."10 4

Two years after Fraser, the United States Supreme Court revis-
ited the issue of students' rights to freedom of speech in Hazelwood
School District v. Kuhlmeier.10 5 The issue, however, differed from the
line of precedent established in Tinker and Fraser, because the speech
in question involved censorship of a school newspaper. 06 In Hazel-
wood, three former Hazelwood East High School students, who were
staff members of a student-written school newspaper funded by the
school and produced in connection with a journalism class, contended
that school officials violated their First Amendment rights by deleting
two pages of articles from an issue of the school newspaper. 10 7 The
school principal deleted six articles, including one article that de-
scribed three Hazelwood students' experiences with teenage preg-
nancy and another article that described the impact of divorce on
students at the school.' 08

The student staff members subsequently filed suit in the United
States District Court for the Eastern District of Missouri, seeking
monetary damages and a declaratory judgment for violation of their
First Amendment right to freedom of speech. 10 9 The district court
ruled that the school could impose restrictions on student speech in
activities that were central to the school's educational function, such

100. Bethel Sch. Dist. No. 403 v. Fraser, 474 U.S. 814 (1985).
101. Fraser, 478 U.S. at 685-86.
102. Id. at 680, 685.
103. Id. at 678, 685.
104. Id. at 685.
105. 484 U.S. 260, 262 (1988).
106. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 262 (1988).
107. Kuhlmeier v. Hazelwood Sch. Dist., 607 F. Supp. 1450, 1451-52, 1459-62 (E.D.

Mo. 1985).
108. Hazelwood, 607 F. Supp. at 1457.
109. Id. at 1450. The students also sought injunctive relief. Kuhlmeier v. Hazel-

wood Sch. Dist. 596 F. Supp. 1422, 1424 (E.D. Mo. 1984). However, the students' gradu-
ation rendered their equitable claims moot. Hazelwood, 596 F. Supp. at 1424.
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as the printing of a school-sponsored newspaper by a journalism class,
so long as the school official's decision had a reasonable basis. 110 The
district court concluded that the school principal's desire to preserve
the pregnant students' anonymity and privacy was a "legitimate and
reasonable" basis for censoring the articles."' The court also con-
cluded that the principal's actions were justified "to avoid the impres-
sion that [the school] endorses the sexual norms of the subjects."1 12

The court further concluded that the editing of the divorce article was
a reasonable response to the potential invasion of the privacy of stu-
dents who were named in the article. 113 The students then appealed
to the United States Court of Appeals for the Eighth Circuit. 1 14

On appeal, the Eighth Circuit reversed the district court.1 15 The
Eighth Circuit held that, although the school newspaper was part of
the school's curriculum, the newspaper was also "a public forum be-
cause it was intended to be and operated as a conduit for student
viewpoint."1 6 The Eighth Circuit found that, because the newspaper
was a public forum, school officials were precluded from censoring the
articles except when "necessary to avoid material and substantial in-
terference with school work or discipline ... or the rights of others."" 17

According to the Eighth Circuit, there was no evidence to show that
the principal could reasonably predict that the newspaper articles
would have "materially disrupted class work" or would have invaded
the rights of others.118 Consequently, the Eighth Circuit concluded
that the school principal had violated the students' First Amendment
rights by censoring the articles. 1 19 The school district then petitioned
the United States Supreme Court for certiorari which the Supreme
Court granted. 120

The Supreme Court reversed the Eighth Circuit and upheld the
school principal's decision to edit the articles. 12 1 The Court first ad-
dressed the issue of whether a school newspaper may appropriately be
characterized as a public forum.12 2 The Court concluded that school
facilities would be public forums only if school officials opened the

110. Hazelwood, 607 F. Supp. at 1463, 1466.
111. Id. at 1466.
112. Id.
113. Id.
114. Kuhlmeier v. Hazelwood Sch. Dist., 795 F.2d 1368 (8th Cir. 1986).
115. Hazelwood, 795 F.2d at 1376.
116. Id. at 1372-73.
117. Id. at 1374 (quoting Tinker, 393 U.S. at 511, 513).
118. Id. at 1375-76.
119. Id.
120. Hazelwood Sch. Dist. v. Kuhlmeier, 479 U.S. 1053 (1987).
121. Hazelwood, 484 U.S. at 273-74.
122. Id. at 267.
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school for variegated use by the general public.12 3 The Court rea-
soned that, if the school facilities were only used for their intended
purpose, then no public forum would be created.124 The Court found
that, although the school newspaper at issue in Hazelwood was
outside the traditional classroom setting, the newspaper was produced
in connection with a journalism class and, therefore, it was part of the
school's curriculum and fell within the school's intended purpose of
educating students. 125 The Court concluded that, because there was
no public forum, school officials were free to impose reasonable restric-
tions on the newspaper's content.'126

In reaching this conclusion, the Supreme Court declared that a
court must establish whether the expression or speech was school
sponsored. 12 7 According to the Court, speech "that students, parents,
and members of the public might reasonably perceive to bear the im-
primatur of the school... may fairly be characterized as" school spon-
sored speech. 128 The Court stated that, if the speech was considered
school sponsored, the school officials could exercise greater control
over the speech than if it was not school sponsored, "so long as [the
school official's] actions [were] reasonably related to legitimate peda-
gogical concerns." 12 9 The Court found that the newspaper in question
was school sponsored speech and that the school officials' actions did
not violate the First Amendment because the actions were based on
reasonable pedagogical concerns. 130

UNITED STATES SUPREME COURT CLASSROOM CURRICULUM

JURISPRUDENCE

While the United States Supreme Court in Hazelwood addressed
public school curriculum matters outside the traditional classroom
setting - namely, a school-sponsored newspaper - two modern
United States Supreme Court cases have addressed the issue of a

123. Id.
124. Id. at 268-70.
125. Id.
126. Id. at 270.
127. Id. at 270-71. The Court noted in Hazelwood that the question was "whether

the First Amendment requires a school affirmatively to promote particular student
speech," whereas in Tinker the question was "whether the First Amendment requir[ed]
a school to tolerate particular student speech.., that happen[ed] to occur on the school
premises." Id.

128. Hazelwood, 484 U.S. at 271.
129. Id. at 271, 273.
130. Id. at 270, 274. The school principal's concerns included the privacy rights and

the anonymity of students, fairness to the involved students' parents, and fear that any
student viewpoints published in the paper would falsely be attributed to the school. Id.
at 271, 274-75.
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school's curriculum inside the classroom. 131 The first of these cases
involved the First Amendment's Establishment and Free Exercise
Clauses (collectively, the "Religion Clauses"), which generally prohibit
the government from helping or hindering a particular religion. 13 2

In Epperson v. Arkansas,133 a biology teacher at an Arkansas
public high school was provided a new textbook to use for classroom
instruction. 134 The new textbook contained a chapter on the theory of
evolution. 135 Arkansas law, however, proscribed the teaching of this
theory in any state supported school.' 36 Consequently, the teacher
sought both a judicial declaration in the Arkansas Chancery Court
that the statute was void and an injunction prohibiting the school
from dismissing her if she taught the theory.13 7

The chancery court held that the Arkansas statute violated the
Fourteenth Amendment to the United States Constitution. 138 In
reaching this holding, the chancery court concluded that, because the
First Amendment's prohibition against interference with freedom of
speech was applicable to the individual states through the Fourteenth
Amendment, the statute was an unconstitutional restriction on free-
dom of speech in the school. 13 9 The State of Arkansas then appealed
to the Arkansas Supreme Court.140

On appeal, the Arkansas Supreme Court reversed the chancery
court.14 1 In a very limited opinion, the Arkansas Supreme Court held
that the statute was "a valid exercise of the state's power to specify the
curriculum in its public schools." 14 2 The supreme court did not en-
gage in a constitutional analysis of the issue.14 3 The teacher appealed

131. See infra notes 133-64 and accompanying text.
132. See infra notes 144-48 and accompanying text; Carl H. Esbeck, Comment, A

Restatement of the Supreme Court's Law of Religious Freedom: Coherence, Conflict, or
Chaos? 70 NoTRE DAME L. REV. 581, 592-93 (1995). The particular cause of action or
legal theory pled by a federal plaintiff is important because an appellate court's review
on summary judgment is limited. CHARLEs A. WRIGHT ET AL., FEDERAL PRACTICE AND
PROCEDURE § 2716 at 650 (2d ed. 1983) [hereinafter WRIGHT]; see Richardson v. Pennzoil
Producing Co., 896 F.2d 919, 921 (5th Cir. 1990); Liberles v. Cook County, 709 F.2d
1122, 1125-26 (7th Cir. 1983); Kriegesmann v. Barry-Wehmiller Co., 739 F.2d 357, 358
(8th Cir. 1984). The parties may not "advance new theories or raise new issues in order
to secure a reversal of the lower court's determination." WRIGHT, supra note 132, § 2716
at 651-54.

133. 393 U.S. 97 (1968).
134. Epperson v. Arkansas, 393 U.S. 97, 100 (1968).
135. Epperson, 393 U.S. at 99.
136. Id. at 98-99.
137. Id. at 100.
138. Id. The opinion of the chancery court is not officially reported. Id. at 100 n.4.
139. Epperson, 393 U.S. at 100-01.
140. State v. Epperson, 416 S.W.2d 322 (Ark. 1967).
141. Epperson, 416 S.W.2d at 322.
142. Id.
143. Id.
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this decision to the United States Supreme Court, which granted
certiorari.144

The United States Supreme Court reversed the Arkansas
Supreme Court and held that the State of Arkansas' action in prohib-
iting the teaching of the theory of evolution in its public schools vio-
lated the First and Fourteenth Amendments to the United States
Constitution. 145 The Supreme Court rested its decision on the First
Amendment's Establishment and Free Exercise Clauses. 146 The
Court stated that the First Amendment was intended to erect a" 'wall
of separation' between church and state."147 The Court reasoned that
"the State may not adopt programs or practices in its public schools or
colleges which 'aid or oppose' any religion" including "the prohibition
of theory which is deemed antagonistic to a particular dogma. 1 4s

Therefore, the Court struck down the statute as unconstitutional, and
the teaching of the theory of evolution in Arkansas public schools was
permitted.

149

Ten years later, the United States Supreme Court again ad-
dressed the issue of classroom curricular activities, this time in the
context of a public university setting. 150 In Board of Curators of the
University of Missouri v. Horowitz,151 a former medical student chal-
lenged her dismissal from a public university for failure to meet aca-
demic standards.152 During the student's course of study at the
medical school, several instructors voiced their disapproval with the
student's lack of personal hygiene, erratic attendance, and overall
clinical performance. 153 The medical student commenced an action
against the University of Missouri ("University") under Section 1983
in the United States District Court for the Western District of Mis-
souri.1 54 The student claimed that her constitutional due process
rights were violated because she "was not given a hearing in which
she was allowed to present her position, explanation, evidence, and to
produce witnesses in her behalf.' 55 The district court found that the

144. Epperson v. Arkansas, 393 U.S. 961 (1968).
145. Epperson, 393 U.S. at 109.
146. Id. at 106.
147. Id. (quoting McCollum v. Bd. of Educ. of Sch. Dist. No. 71, 333 U.S. 203, 211

(1948)).
148. Id. at 106-107 (quoting School Dist. of Abington Township, Pennsylvania v.

Schempp, 374 U.S. 203, 225 (1963)).
149. Id. at 109.
150. See infra notes 151-64 and accompanying text.
151. 435 U.S. 78 (1978).
152. Board of Curators of the Univ. of Missouri v. Horowitz, 435 U.S. 78, 79 (1978).
153. Horowitz, 435 U.S. at 80-81.
154. Horowitz v. Curators of the Univ. of Missouri, 447 F. Supp. 1102, 1104 (W.D.

Mo. 1975).
155. Horowitz, 447 F. Supp. at 1106.
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student had been afforded all of the due process rights guaranteed by
the Fourteenth Amendment and dismissed the complaint. 156 In fact,
the district court noted that the University had done more than was
necessary under the Fourteenth Amendment, because the student's
academic performance was scrutinized by several independent physi-
cians. 157 The student then appealed to the United States Court of Ap-
peals for the Eighth Circuit.158

On appeal, the Eighth Circuit denied the student's petition for a
rehearing en banc but reversed and remanded to the district court. 159

The Eighth Circuit held that the student was not afforded her proce-
dural due process rights as required by the Fourteenth Amendment
because the student was never given a chance to appear before the
medical school evaluation committees and, therefore, was not given an
opportunity to rebut the evidence against her.160 The University then
petitioned the United States Supreme Court for certiorari, which the
Court granted. 161

The Supreme Court held that the student had been awarded at
least as much due process as the Fourteenth Amendment required. 162

The Court agreed with the district court that the University went be-
yond constitutionally required due process by allowing the student's
medical skills to be examined by seven independent physicians. 163 In
his concurring opinion, Justice Lewis F. Powell stated that
"[u]niversity faculties must have the widest range of discretion in
making judgments as to the academic performance of students and
their entitlement to promotion or graduation.' u6 4

THE SIXTH CIRCUIT'S CLASSROOM CUlRRICULUM JURISPRUDENCE

In Parate v. Isibor,165 the United States Court of Appeals for the
Sixth Circuit also addressed the issue of a teacher's authority regard-
ing curriculum decisions. 166 In Parate, an associate professor at Ten-
nessee State University ("University") claimed that the University

156. Id. at 1113.
157. Id.
158. Horowitz v. Bd. of Curators of the Univ. of Missouri, 538 F.2d 1317, 1318 (8th

Cir. 1976).
159. Horowitz, 538 F.2d at 1317-18.
160. Id. at 1320-21.
161. Board of Curators of the Univ. of Missouri v. Horowitz, 430 U.S. 964 (1977).
162. Horowitz, 435 U.S. at 85.
163. Id.
164. Id. at 96 n.6 (Powell, J., concurring).
165. 868 F.2d 821 (6th Cir. 1989).
166. See infra notes 165-78 and accompanying text.
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violated his right to academic freedom under the First Amendment. 167

The crux of the professor's complaint was that his constitutional right
had been violated, because university officials challenged his teaching
methods and grading criteria for University courses.168 The univer-
sity officials challenged the professor's teaching methods by criticizing
the professor in front of students, by interrupting his classes, and by
removing him as the instructor of one course. 169 The university offi-
cials also believed that the professor's grading distribution method
was too stringent in that the threshold for a letter grade of "A" was
above a score of eighty-six. 170

The professor commenced a civil action pursuant to Section 1983
against school officials in the United States District Court for the Mid-
dle District of Tennessee. 171 The district court dismissed the profes-
sor's claims under Section 1983 with prejudice and granted the school
officials' motion for summary judgment. 72 The court held that the
professor's right to be free from academic interference did not allow
him to "override administrative authority; to ignore [University] grad-
ing policies; or to escape the supervision of the [school officials] over
his grade assignments.' 73 The professor appealed to the United
States Court of Appeals for the Sixth Circuit. 174

On appeal, the Sixth Circuit reversed in part.' 75 The Sixth Cir-
cuit held that, "[b]ecause the assignment of a letter grade [was] sym-
bolic communication intended to send a specific message to the
student, the individual professor's communicative act was entitled to
some measure of First Amendment protection."176 The court reasoned
that, because university officials ordered the professor to change a stu-
dent's grade, the officials unconstitutionally "precluded him from com-
municating his personal evaluation to [the student]."' 77 According to
the Sixth Circuit, an individual professor should be free to use his or

167. Parate v. Isibor, 868 F.2d 821, 823, 825 (6th Cir. 1989). The professor also
claimed that the University violated his liberty and due process interests under the
Fourteenth Amendment. Parate, 868 F.2d at 825.

168. Parate, 868 F.2d at 824-25.
169. Id. at 825.
170. Id. at 824.
171. Id. at 825. The professor also brought state law claims for defamation, interfer-

ence with the property right to work, retaliatory discharge, and intentional infliction of
emotional distress. Id.

172. Parate, 868 F.2d at 823. The district court dismissed the professor's pendent
state law claims without prejudice. Id.

173. Parate, 868 F.2d at 829.
174. Id. at 826.
175. Id. at 833. The United States Court of Appeals for the Sixth Circuit upheld the

district court's ruling that challenges to the professor's teaching methods in the class-
room did not violate the First Amendment. Id.

176. Parate, 868 F.2d at 827.
177. Id. at 829.
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her own professional judgment in assigning grades and in evaluating
his or her students' academic progress. 178

ANALYSIS

For nearly thirty years, federal courts have struggled to balance a
public school system's right to regulate conduct and education against
a public school student's right to freedom of expression. 179 In Settle v.
Dickson County School Board,1 8 0 the United States Court of Appeals
for the Sixth Circuit seems to have further tipped the balance in favor
of public school systems.18 1

COURSE CURRICULuM DECISIONS ARE WITHIN THE "ORDINARY

AuTHORITY" OF A TEACHER

While acknowledging that public school "[s]tudents do not lose en-
tirely their right to express themselves" in a classroom setting, the
United States Court of Appeals for the Sixth Circuit in Settle stated
that "federal courts should exercise particular restraint in classroom
conflicts between student and teacher over matters falling within the
ordinary authority of the teacher over curriculum and course con-
tent."18 2 The Sixth Circuit relied on the United States Supreme Court
decision of Epperson v. Arkansas'8 3 to support this idea.18 4

In Epperson, a high school biology teacher feared dismissal if she
taught the theory of evolution from a new textbook, because Arkansas
law made it illegal to teach such a theory in a public school setting. 185
The Sixth Circuit's reliance on Epperson in the Settle case is dubious
for at least two reasons.1 8 6 First, factually, Epperson did not involve a
conflict between a teacher's authority to dictate classroom activity and
a student's right of free speech.' 8 7 Rather, Epperson entailed a con-
flict between a public school teacher and the state government.1 8 8

Namely, in Epperson the conflict concerned whether the State of Ar-

178. Id. at 828.
179. See supra notes 70-178 and accompanying text.
180. 53 F.3d 152 (6th Cir. 1995), cert. denied, 116 S. Ct. 518 (1995).
181. See infra notes 182-235 and accompanying text.
182. Settle v. Dickson County Sch. Bd., 53 F.3d 152, 155 (6th Cir. 1995), cert. de-

nied, 116 S. Ct. 518 (1995).
183. 393 U.S. 97 (1968).
184. Settle, 53 F.3d at 155 (quoting Epperson v. Arkansas, 393 U.S. 97, 104 (1968))

(noting that "[c]ourts do not and cannot intervene in the resolution of conflicts which
arise in the daily operation of school systems and which do not directly and sharply
implicate basic constitutional values").

185. Epperson, 393 U.S. at 100; see supra notes 133-37 and accompanying text.
186. See infra notes 187-99 and accompanying text.
187. Epperson, 393 U.S. at 99-100; see supra notes 133-37 and accompanying text.
188. Epperson, 393 U.S. at 99-100; see supra note 137 and accompanying text.

1996] 1777



CREIGHTON LAW REVIEW

kansas had the right to regulate certain types of classroom curriculum
in its public schools.' 5 9

Second, Epperson was decided in the "narrower terms" of the Es-
tablishment and Free Exercise Clauses of the First Amendment
("Religion Clauses").190 As a general rule, the Free Exercise Clause
addresses all situations in which the state is improperly hindering
religion, and, alternatively, the Establishment Clause deals with all
cases where the state is said to be improperly helping religion. 19 1 In
short, these clauses guarantee that the government is not free to es-
tablish a religion nor is it free to block the exercise of a particular
religion by an individual or group. 192

The fundamental principle at issue in the Epperson case was sep-
aration of church and state. 193 The United States Supreme Court in
Epperson held that the State of Arkansas could not prohibit the teach-
ing of the theory of evolution in its public schools because the Religion
Clauses of the First Amendment precluded public school systems from
aiding or opposing any religion, including the prohibition of a theory
considered to be "antagonistic to a particular dogma." 19 4

Although Settle's research paper concerned religious subject mat-
ter, Settle did not bring her claim under the Establishment or Free
Exercise Clauses. 195 Settle only claimed that her teacher abridged
her fundamental right of free speech and thereby implicated only the
Free Speech Clause of the First Amendment. 196 While the expres-
sional clauses of the First Amendment (freedom of speech, freedom to
petition, freedom to assemble, and freedom of the press) also protect
religion, they do so only when a plaintiff properly pleads their applica-
tion to the plaintiff's case. 19 7 The Establisment and Free Exercise
Clauses were not implicated by Settle in her claim, and, therefore, the
Sixth Circuit could not have relied on the holding of Epperson to sup-
port its opinion in Settle.1 98 While the Sixth Circuit cited Epperson
only for the Court's dicta regarding judicial restraint when interven-

189. Epperson, 393 U.S. at 100-02, 106-07.
190. Id. at 106; see supra notes 145-49 and accompanying text.
191. Carl H. Esbeck, Comment, A Restatement of the Supreme Court's Law of Reli-

gious Freedom: Coherence, Conflict, or Chaos? 70 NoTRE DAME L. REV. 581, 592-93
(1995).

192. Esbeck, 70 NoTRE DAME L. RFV. at 592-93.
193. Epperson, 393 U.S. at 106; see supra notes 145-49 and accompanying text.
194. Epperson, 393 U.S. at 106-07; see supra notes 145-49 and accompanying text.
195. Settle, 53 F.3d at 153.
196. Id. at 153, 155.
197. Esbeck, 70 NoTRE DAMm L. REv. at 594-95; WRiGHT, supra note 132, § 2716 at

650-54; see supra note 133.
198. Settle, 53 F.3d at 155; see supra note 197 and accompanying text.
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ing in classroom conflicts involving matters of curriculum, such reli-
ance is dubious at best.19 9

"LEARNING IS MORE VITAL IN THE CLASSROoM THAN FREE SPEECH"

After setting forth the general policy of judicial restraint for con-
flicts involving classroom curricular activities, the United States
Court of Appeals for the Sixth Circuit then chose to address Settle's
free speech rights in the classroom. 20 0 According to the Sixth Circuit,
all six of Ramsey's stated reasons for disallowing Settle to write the
research paper on Jesus Christ fell within a teacher's broad authority
to determine course content. 20 1 In conducting its First Amendment
analysis of this issue, the court operated from the premise that
"Il]earning is more vital in the classroom than free speech."20 2 The
Sixth Circuit relied on both the United States Supreme Court decision
of Board of Curators of the University of Missouri v. Horowitz20 3 and
its own precedent of Parate v. Isibor20 4 to support this idea. 20 5

In Horowitz, a former medical student sued a public university
challenging her dismissal for failure to meet academic standards.20 6

In Parate, an associate professor at Tennessee State University ("Uni-
versity") claimed that the University violated his right to academic
freedom, because university officials challenged his teaching methods
and grading criteria.20 7 The Sixth Circuit cited these two cases for the
general proposition that teachers must be given broad authority to de-
termine the nature of the curriculum and the grades to be awarded to

199. Settle, 53 F.3d at 155.
200. Id.
201. Id. at 156. First, Ramsey stated that Settle failed to obtain the requisite prior

approval for the topic. Id. at 154. Second, Ramsey asserted that it would be difficult for
her to grade a research paper concerning the life of Jesus Christ, because Settle had a
.strong personal belief in Christianity that would make it difficult for [Settle] to write a
dispassionate research paper." Id. Third, Ramsey stated that personal religious beliefs
were not an appropriate topic for discussion in a public school setting. Id. Fourth, Ram-
sey noted that part of the assignment's purpose was to have students research a topic
with which they were unfamiliar. Id. Fifth, Ramsey claimed that she was under the
impression that the law prohibited religious papers in a public school setting. Id. Sixth,
Ramsey testified before the School Board that the assignment required, at a minimum,
the use of four sources and that 'all of the sources that you [are] going to find docu-
menting the life of Jesus Christ derive from one source, the Bible." Id.

202. Settle, 53 F.3d at 154.
203. 435 U.S. 78 (1978).
204. 868 F.2d 821 (6th Cir. 1989).
205. Settle, 53 F.3d at 155.
206. Board of Curators of the Univ. of Missouri v. Horowitz, 435 U.S. 78, 79 (1978);

see supra note 152 and accompanying text.
207. Parate v. Isibor, 868 F.2d 821, 823-25 (6th Cir. 1989); see supra notes 167-70

and accompanying text.
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students.208 As with the court's reliance on Epperson, its reliance on
Horowitz and Parate is of doubtful propriety.20 9

The United States Supreme Court decided the Horowitz case on
procedural due process grounds under the Fourteenth Amendment. 2 10

In that case, the Supreme Court faced the issue of what Fourteenth
Amendment procedural due process rights must be accorded a student
dismissed from a public university.211 The Court in Horowitz never
addressed any First Amendment issues.212 The Sixth Circuit cited
Horowitz, not for its holding, but rather for its dicta from the concur-
ring opinion of Justice Lewis F. Powell.213 Specifically, the Sixth Cir-
cuit relied on Justice Powell's comment in a footnote that "[u]niversity
faculties must have the widest range of discretion in making judg-
ments as to the academic performance of students and their entitle-
ment to promotion or graduation."214

In Parate, the core of Parate's complaint was that his First
Amendment right to academic freedom and his Fourteenth Amend-
ment liberty and due process interests had been violated.215 Specifi-
cally, university officials ordered Parate to change course grades for
certain students.216 Although the Sixth Circuit's decision in Parate
did involve a First Amendment issue, the court's reliance on this case
in Settle is equally suspect because the central issue in Parate is dis-
tinguishable from the central issue in the Settle case. 217 The Settle
case is distinguishable, because Parate essentially involved a conflict
between a teacher's academic freedom to determine a student's letter
grade and school officials' authority to control student grading.2 18 The
Sixth Circuit in Parate held that Parate's assignment of a letter grade
was symbolic communication protected under the First Amend-
ment.219 The right of students to express themselves in a public

208. Settle, 53 F.3d at 155; see supra note 50 and accompanying text.
209. See supra notes 186-99 and accompanying text; see infra notes 210-20 and ac-

companying text.
210. Horowitz, 435 U.S. at 85.
211. Id. at 80; see supra notes 155-63 and accompanying text.
212. See generally Horowitz, 435 U.S. at 78-109; see supra notes 151-64 and accom-

panying text.
213. Settle, 53 F.3d at 155. In Settle, the Sixth Circuit cited Horowitz without pro-

viding an internal page citation. Id. However, the Sixth Circuit also cited its own deci-
sion in Parate along with Horowitz. Id. In Parate, the Sixth Circuit cited Justice
Powell's concurring opinion in Horowitz. Parate, 868 F.2d at 828 (citing Horowitz, 435
U.S. at 96).

214. Settle, 53 F.3d at 155; Horowitz, 435 U.S. at 96 n.6 (Powell, J., concurring).
215. Parate, 868 F.2d at 825.
216. Id. at 824; see supra notes 163-71 and accompanying text.
217. See infra notes 218-22 and accompanying text.
218. Parate, 868 F.2d at 827-29; see supra notes 176-78 and accompanying text.
219. Parate, 868 F.2d at 827; see supra notes 176-78 and accompanying text.
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school classroom was never at issue in Parate.220 In the Settle case,
Settle never challenged Ramsey's right to determine her letter grade
for the research assignment.221 Rather, Settle only claimed that
"Ramsey's rejection of her paper topic infringed upon her fundamental
right to freedom of speech."222

STUDENT SPEECH MAY BE EVEN MORE CIRCUMSCRIBED IN THE

CLASSROOM

The United States Court of Appeals for the Sixth Circuit also re-
lied on the United States Supreme Court decision of Hazelwood
School District v. Kuhlmeier.223 The Hazelwood case involved a school
official exercising editorial control over student speech in a school-
sponsored newspaper. 224 In that case, the Supreme Court stated that
"educators do not offend the First Amendment by exercising editorial
control over the style and content of student speech in school-spon-
sored expressive activities so long as their actions are reasonably re-
lated to legitimate pedagogical concerns."225 The Sixth Circuit relied
on this language to draw an even more limiting view of permissible
student speech on school grounds.226

The Sixth Circuit reasoned that, "[w]here learning is the focus, as
in the classroom, student speech may be even more circumscribed
than in the school newspaper or other open forum."227 According to
the Sixth Circuit, the free speech rights of students in the classroom
must be restricted even more than in other areas of the school because
learning is the vital goal in the classroom, not free expression. 228 The
natural corollary of this limiting principle is that teachers are the
school personnel with the authority to limit student speech in the
classroom, because teachers are engaged in administering the curricu-
lum. 22 9 In the Sixth Circuit's view, this authority is broad.230

To further support this limiting principle, the Sixth Circuit also
relied on dicta from the United States Supreme Court decision in
Tinker v. Des Moines Independent Community School District.231 In

220. Parate, 868 F.2d at 825; see supra notes 165-78 and accompanying text.
221. Settle, 53 F.3d at 155; see supra notes 11-54 and accompanying text.'
222. Settle, 53 F.3d at 155.
223. 484 U.S. 260 (1988); Settle, 53 F.3d at 155.
224. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 262 (1988); see supra notes

104-06 and accompanying text.
225. Hazelwood, 484 U.S. at 273.
226. Settle, 53 F.3d at 155.
227. Id.
228. Id. at 156; see supra notes 52-53 and accompanying text.
229. Settle, 53 F.3d at 155-56.
230. Id. at 156.
231. 393 U.S. 503 (1969); Settle, 53 F.3d at 156.
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Tinker, the Supreme Court held that a school district's attempt to pro-
hibit student protesters from wearing black armbands on school
grounds was a violation of the students' freedom of speech rights. 23 2

In relying on Tinker, the Sixth Circuit noted that the Tinker Court
"specifically stated that a school could limit otherwise protected
speech if it did so as part of a 'prescribed classroom exercise.'"233
Although the Tinker and Hazelwood cases involved school speech is-
sues, the better reasoned view is that the Tinker and Hazelwood deci-
sions are not sufficiently analogous to the Settle case to rely on as
binding precedent. 23 4 The concurring opinion in the Settle case set
forth this better reasoned view.235

Judge Alice M. Batchelder, concurring with the majority in the
Settle case, disagreed with the Sixth Circuit's First Amendment analy-
sis, including its reliance on the Hazelwood and Tinker decisions. 23 6

In Judge Batchelder's view, the Hazelwood case was distinguishable
from the Settle case because Hazelwood involved speech in a school
newspaper whereas Settle involved an in-class assignment.2 37 Judge
Batchelder recognized that central to the Supreme Court's holding in
Hazelwood that the newspaper speech could be regulated by school
officials was the fact that the school newspaper could be "Viewed by
the community as bearing the imprimatur of the school."23 s Because
Settle's research paper was for the sole purpose of satisfying an Eng-
lish class assignment, and not for publication in a school-sponsored
venue such as a school newspaper, the research paper could not be
viewed as "bearing the imprimatur" of the Dickson County Junior
High School. 23 9 According to Judge Batchelder, this distinction made
it clear that the facts in the Hazelwood case were not analogous to the
facts in the Settle case.2 40

Judge Batchelder noted that the facts in Tinker were also distin-
guishable from the facts of Settle.241 Judge Batchelder stated that
Tinker was distinguishable simply because a "research paper [was]
not an expression of opinion" and, therefore, it could not be analogized

232. Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 514 (1969);
see supra notes 69-87 and accompanying text.

233. Settle, 53 F.3d at 156 (quoting Tinker, 393 U.S. at 513).
234. Id. at 158 (Batchelder, J., concurring); see infra notes 236-42 and accompany-

ing text.
235. Settle, 53 F.3d at 157-58 (Batchelder, J., concurring).
236. Id. at 157-58 (Batchelder, J., concurring).
237. Id. at 158 (Batchelder, J., concurring).
238. Id.; see supra notes 127-30 and accompanying text.
239. Settle, 53 F.3d at 158 (Batchelder, J., concurring).
240. Id.
241. Id.
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"to the kind of pure expression of student opinion" that the black arm-
bands in Tinker represented.242

In short, as Judge Batchelder indicated, the proper First Amend-
ment analysis for the Settle case would be no analysis at all.2 43 Be-
cause Ramsey was simply restricting Settle's choice as to a research
topic and not Settle's expression, the facts of the case did not state a
First Amendment constitutional claim.24 4 Judge Batchelder stated
that "when a teacher makes an assignment, even if she does it poorly,
the student has no constitutional right to do something other than
that assignment and receive credit for it."24 5

Judge Batchelder's argument that the Sixth Circuit in Settle erro-
neously engaged in a First Amendment analysis is a salient point.246

The court itself acknowledged in the very first sentence of its opinion
that "we find few cases that address the conflict between the student's
rights of speech in the classroom and a teacher's responsibility to en-
courage decorum and scholarship, including her authority to deter-
mine course content, the selection of books, the topic of papers, the
grades of students and similar questions."247 In fact, the court could
not cite any federal precedent specifically involving a conflict between
a teacher's authority to control course content and students' rights to
express themselves in the classroom.248 The Epperson and Parate
cases cited by the Sixth Circuit involved conflicts over curriculum and
course grading, but these conflicts were between teachers and state
officials or school officials and not between teachers and students.249

The Horowitz, Hazelwood, and Tinker cases cited by the Sixth Circuit
did not involve a freedom of speech conflict between teacher and stu-
dent in a classroom setting either.250 The controversy in Horowitz
centered on due process rights to be accorded a public university stu-
dent.251 The decision in Hazelwood involved a curricular activity
outside the traditional classroom setting in the form of a school news-
paper.252 Finally, the Tinker case involved the wearing of armbands
on school grounds without implicating any conflict between a teacher's

242. Id.; see supra notes 66-69 and accompanying text.
243. Id. at 157-58 (Batchelder, J., concurring); see infra notes 244-45 and accompa-

nying text.
244. Settle, 53 F.3d at 157 (Batchelder, J., concurring).
245. Id. at 158 (Batchelder, J., concurring).
246. See infra notes 247-54 and accompanying text.
247. Settle, 53 F.3d at 155.
248. See Settle, 53 F.3d at 155-56; see infra notes 249-54 and accompanying text.
249. Settle, 53 F.3d at 155; see supra notes 185-89, 205, 215-16 and accompanying

text.
250. Settle, 53 F.3d at 155-56; see supra notes 210-14, 223-26, 232-33 and accompa-

nying text.
251. Horowitz, 435 U.S. at 85; see supra notes 185-89 and accompanying text.
252. Hazelwood, 484 U.S. at 262; see supra notes 223-26 and accompanying text.
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authority to control curriculum and a students' freedom of expression
in the classroom. 25 3 Therefore, the Sixth Circuit's attempt to cram
the facts of the Settle case into the framework of First Amendment
constitutional precedent is a fundamental judicial error.2 54

CONCLUSION

Logically, it can be inferred from the fact that there are no federal
precedents addressing the conflict between a teacher's authority to de-
termine course content and a student's right to express themselves in
the classroom that no other court reads this type of dispute as stating
a real "case or controversy" for Article III standing purposes. Cer-
tainly, Judge Alice M. Batchelder of the United States Court of Ap-
peals for the Sixth Circuit has declared that the facts of Settle v.
Dickson County School Board25 5 do not state a First Amendment con-
stitutional claim. However, regardless of any constitutional ramifica-
tions that might result from such a teacher-student conflict, the
practicalities of a public school education prohibit individual students
from controlling their lesson plans. One can only imagine the difficul-
ties that would arise in allowing each student the right to pick and
choose assignments indiscriminately or to file suit when the student
does not like the subject matter of a classroom assignment.

Justice Hugo L. Black, dissenting in Tinker v. Des Moines In-
dependent Community School District,25 6 was speaking to this poten-
tial problem of student-controlled public schools in 1969 when he
declared, "I wish, therefore,.... to disclaim any purpose ... to hold
that the Federal Constitution compels the teachers, parents, and
elected school officials to surrender control of the American public
school system to public school students."25 7 At least for the near fu-
ture, it appears that the freedom of students to express themselves in
the American public school classroom is firmly in the hands of teach-
ers. For even without a journey through the First Amendment's Free-
dom of Speech Clause, learning is truly more vital in the classroom
than free speech.

Philip Michael McKenney-'96

253. Tinker, 393 U.S. at 514; see supra notes 232-33 and accompanying text.
254. Settle, 53 F.3d at 158 (Batchelder, J., concurring).
255. 53 F.3d 152 (6th Cir. 1995), cert. denied, 116 S. Ct. 518 (1995).
256. 393 U.S. 503 (1969).
257. Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 526 (1969)

(Black, J., dissenting).
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