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INTRODUCTION

The most volatile debate in Nebraska criminal law is whether
malice is an essential element of second degree murder.1 A majority
of the Nebraska Supreme Court has ruled that malice is required both
in charging suspects 2 and in instructions to the jury.3 An equally vo-
cal minority has insisted that the majority is plainly wrong, that the
legislature has defined second degree murder without requiring an el-
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1. See generally State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994) (per
curiam). In both the majority opinion and the dissenting opinion, this case contains
arguments for and against including malice as an element for second degree murder. In
each case hereafter, Justice Wright dissents noting this first dissent. See also Leslie
Boellstorff, Effort Mounted to Vote Out Judge, OMAHA WORLD-HERALD, Sept. 5, 1996, at
13; Editorial, Judge's Rulings Become an Election Issue, OMAHA WORLD-HERALD, Sept.
6, 1996, at 20; Leslie Boellstorff, Nelson Decries Campaign to Oust High-Court Judge,
OMAHA WORLD-HERALD, Sept. 6, 1996, at 15; Nebraska Court Ruling Releases Killers
From Jail, COLUMBIA DAILY TRhi., June 23, 1996; Most Inmates Forego New 'Malice'
Trials, OMAHA WORLD-HERALD, June 2, 1996, at 1; Leslie Boellstorff, Legal Experts Ar-
gue 'Malice' Rule Merits, OMAHA WORLD-HERALD, June 2, 1996, at 10A; Editorial,
Supreme Court's Flawed Reasoning May Free Two Convicted Killers, OMAHA WORLD-
HERALD, Oct. 12, 1995, at 30; George F. Will, Editorial, Nebraska Problem: Judges as
Legislators, OMAHA WORLD-HERALD, Oct. 1, 1995, at lB; Leslie Boellstorff, State Court
Abused Power, Stenberg Says, OMAHA WORLD-HERALD, Aug. 10, 1995, at 1.

2. State v. Ryan, 249 Neb. 218, 223-28, 543 N.W.2d 128, 135-37 (1996) (per
curiam), cert. denied, 65 U.S.L.W. 3292 (1996). State v. Barfoot, 248 Neb. 335, 337-38,
534 N.W.2d 572, 574 (1995) (per curiam); State v. Ladig, 246 Neb. 542, 544-45, 519
N.W.2d 561, 563 (1994) (per curiam); State v. Manzer, 246 Neb. 536, 538, 519 N.W.2d
558, 559 (1994); Grimes, 246 Neb. at 485-86, 519 N.W.2d at 516-17 (stating that a
charge of second degree murder must allege malice to be sufficient).

3. State v. Williams, 247 Neb. 931, 940, 531 N.W.2d 222, 229 (1995) (per curiam),
cert. denied, 116 S. Ct. 563 (1996); State v. Myers, 244 Neb. 905, 909, 510 N.W.2d 58, 63
(1994); State v. Lowe, 248 Neb. 215, 218, 533 N.W.2d 99, 101 (1995) (per curiam); State
v. Blackson, 245 Neb. 833, 837, 515 N.W.2d 773, 775 (1994), overruled by State v. White,
249 Neb. 381, 543 N.W.2d 725 (1996); State v. Plant, 248 Neb. 52, 56-57, 532 N.W.2d
619, 622-23 (1995) (per curiam); State v. Eggers, 247 Neb. 989, 991, 531 N.W.2d 231,
233 (1995) (per curiam); State v. Wilson, 247 Neb. 948, 949, 530 N.W.2d 925, 927 (1995).

The Nebraska Supreme Court has ruled that omission of malice in a jury instruc-
tion in the information or in an adjudgment of guilt may be raised as plain error on
direct appeal or in post conviction relief. Barfoot, 248 Neb. at 338, 534 N.W.2d at 574;
Plant, 248 Neb. at 55-56, 532 N.W.2d at 622; Ladig, 246 Neb. at 544, 519 N.W.2d at 563;
Manzer, 246 Neb. at 538, 519 N.W.2d at 559; Myers, 244 Neb. at 907-08, 510 N.W.2d at
62.
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ement of malice, 4 and that there is no unbroken chain of cases man-
dating the presence of that element.5 It is the charge to this writer to
reach a "dispassionate" conclusion as to whether malice must be an
element of second degree murder in Nebraska.

Several questions come to mind at the outset:
1) Did the Nebraska Legislature unequivocally alter the definition

of murder in the second degree so as to eliminate the element of
malice?

2) Did the majority of the supreme court persist, by oversight or
stubbornness, in its pre-amendment analysis which includes malice as
an element of the crime?

3) Is the majority's reasoning structurally and logically essential
to the integrity of a coherent and constitutional scheme relating to
homicide cases?

4) Is the minority's analysis the more correct?
The general conclusion is that the majority has not made a per-

suasive case for its position, while the minority has. This Article will
examine the statutory law in Nebraska, exhaustively review the opin-
ions of the majority and minority and assess them in light of guiding
principles of federal constitutional criminal procedure.

THE STATUTORY DEFINITIONS OF HOMICIDE

The logical place to begin is with the statutory definitions of the
classes of crimes of homicide. The reader must remember that the

4. Grimes, 246 Neb. at 486, 519 N.W.2d at 517-18 (Wright, J., dissenting). When
Justice Boslaugh retired from the court, Justice Connolly came to the court, aligning
himself with Justice Wright on the second degree murder statute issue. Justice Ger-
rard, a newcomer (sworn in on July 20, 1995), has also aligned himself with the
minority.

As a private practitioner, Justice Gerrard was counsel for the appellant in Manzer,
246 Neb. at 536, 519 N.W.2d at 558, decided July 29, 1994. His brief, which did not
mention any aspect of the malice issue, was filed on December 17, 1993, nearly one
month before the decision date in Myers, January 14, 1994.

The Nebraska statute defining second degree murder provides that "[a] person com-
mits murder in the second degree if he causes the death of a person intentionally, but
without premeditation." NEB. REV. STAT. § 28-304 (Reissue 1989). None of the dissent-
ers was on the court at the time of the Myers opinion. Justice Wright came to the court
on February 25, 1994, replacing Justice Shanahan, who was appointed to the United
States District Court for the District of Nebraska. Justice Connolly took office Decem-
ber 15, 1994, replacing the retiring Justice Boslaugh. Justice Gerrard assumed the dis-
trict seat vacated when Chief Justice White took the presiding judge's office in
February, 1995. See Clerk of the Nebraska Legislature, Nebraska Blue Book 1994-1995,
765-67.

5. Blackson, 245 Neb. at 837, 515 N.W.2d at 775; State v. Franklin, 241 Neb. 579,
585, 489 N.W.2d 552, 556 (1992); State v. Cave, 240 Neb. 783, 789-90, 484 N.W.2d 458,
464 (1992); State v. Dean, 237 Neb. 65, 73, 464 N.W.2d 782, 788 (1991).
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Nebraska Legislature amended the substantive criminal law in 1977.6
The new criminal code became operative January 1, 1979.

First degree murder:
A person commits murder in the first degree if he kills

another person (1) purposely and with deliberate and pre-
meditated malice, or (2) in the perpetration of or attempt to
perpetrate any sexual assault in the first degree, arson, rob-
bery, kidnapping, hijacking of any public or private means of
transportation, or burglary, or (3) by administering poison or
causing the same to be done; or if by willful and corrupt per-
jury or subornation of the same he purposely procures the
conviction and execution of any innocent person. The deter-
mination of whether murder in the first degree shall be pun-
ished as a Class I or Class IA felony shall be made pursuant
to sections 29-2520 to 29-2524 of the Nebraska Revised
Statutes.

7

Second degree murder:
(1) A person commits murder in the second degree if he

causes the death of a person intentionally, but without
premeditation.

(2) Murder in the second degree is a Class IB felony.8

6. Roland A. Luedtke, Nebraska Criminal Code Revision -A Decade of Legislative
Perserverence, 11 CREIGHTON L. REV. 78, 92 (1977). Before the legislature amended the
statute, second degree murder was defined as "[Wihoever shall purposely and mali-
ciously, but without deliberation and premeditation, kill another, every such person
shall be deemed guilty of murder in the second degree...." NEB. REV. STAT. § 28-402
(Reissue 1975) (amended 1979) (emphasis added).

Although Nebraska did not adopt the Model Penal Code, it did serve as a
"blueprint" for the Nebraska Legislature which inserted "its own language to reduce the
possibility of confusion." Luedtke, 11 CREIGHTON L. REV. at 78-79. Luedtke noted that
one of the bills offered prior to the 1977 session - L.B. 329, 83d Leg. 1st Sess. (1973) -
was "a recodification of the Nebraska Criminal Code based on an application of the re-
cently enacted Hawaii Penal Code." Id. at 81, Hawaii Revised Statute section 707-
701.5 declares that a person commits the offense of murder in the second degree "if the
person intentionally or knowingly causes the death of another person." HAw. REV. STAT.
§ 707-701.5 (1993). The other working document was L.B. 8, introduced by the Judici-
ary Committee. 1 NEB. LEGIS. J., 83d Leg., 1st Sess. 43 (1973). Section 19(1) defined
second degree murder as causing "the death of a person intentionally but without pre-
meditation." L.B. 38, § 19(1), 85th Leg., 1st Sess., 1977 Neb. Laws 88, 97 (codified at
NEB. REV. STAT. § 28-304).

7. NEB. REV. STAT. § 28-303 (Reissue 1995). A Class I felony is punishable by
death, and a Class IA felony is punishable by life imprisonment. NEB. REV. STAT. § 28-
104 (Reissue 1995). In a first degree murder case, the statutes set out the procedure
taken before sentencing someone to death, including the determination of aggravating
and mitigating circumstances. NEB. REV. STAT. §§ 29-2520, -2521, -2522, -2523, -2524
(Reissue 1995).

8. NEB. REV. STAT. § 28-304 (Reissue 1995). For Class IB felony the maximum
sentence is life imprisonment, and the minimum sentence is twenty years imprison-
ment. NEB. REV. STAT. § 28-104 (Reissue 1995).

19961
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Manslaughter:
(1) A person commits manslaughter if he kills another

without malice, either upon a sudden quarrel, or causes the
death of another unintentionally while in the commission of
an unlawful act.

(2) Manslaughter is a Class III felony. 9

Prior to the amendments, second degree murder was defined as:
"Whoever shall purposely and maliciously, but without deliberation
and premeditation, kill another, every such person shall be deemed
guilty of murder in the second degree .... 0

The previous manslaughter definition contained the same ele-
ments as the current manslaughter statute."

COMMON LAW ANTECEDENTS

a. General Themes

At common law, the crime of murder was "the unlawful killing of
another human being with 'malice aforethought.' 1 2 The commenta-
ries to the Model Penal Code discuss four elements which have con-
verged in the definition of "malice aforethought:" 1) intent to kill; 2)
"intent to cause grievous bodily harm;" 3) depraved-heart murder; and
4) killing of a person when one was intending to commit a felony.13

The commentaries explain that "most American jurisdictions
maintained a law of murder built around" the common-law classifica-

9. NEB. REV. STAT. § 28-305 (Reissue 1995). A Class III felony consists of a maxi-
mum sentence of twenty years imprisonment or twenty-five thousand dollar fine or
both. NEB. REV. STAT. § 28-104 (Reissue 1995).

10. NEB. REV. STAT. § 28-402 (Reissue 1975) (amended 1979). The statute evolved,
as follows:

In 1867, the Nebraska statutes provided that '[miurder is the unlawful killing of a
human being, with malice aforethought, either express or implied." The Statutes of Ne-
braska, Criminal Code, ch. IV, §§ 18-23 (1867). Sections 19 and 20 defined the circum-
stances under which malice is to be considered express or implied. Id.

In 1873, the statutes provided for the crime of murder in the second degree, with
language which remained unchanged for more than one hundred years: "purposely and
maliciously, but without deliberation and premeditation." The Statutes of Nebraska,
Criminal Procedure, ch. 58, ch. II § 4 (1873) (amended 1979).

11. Compare NEB. REV. STAT. § 28-403 (Reissue 1975) with NEB. REV. STAT. § 28-
305 (Reissue 1995).

12. 1 AMERICAN LAw INSTITUTE, MODEL PENAL CODE & COMMENTARIES, § 210.2
cmt. 1, at 13-14 (1980) [hereinafter AMEucAN LAw INSTITUTE]. See 2 WAYNE R. LAFAVE
& AUSTIN W. ScOrr, JR., SUBSTANTIVE CRIMINAL LAW § 7.7 (1986) [hereinafter LAFAVE &
ScoTT]; 2 CHARLES E. ToRcIA, WHARTON'S CRIMINAL LAW § 139 (15th ed. 1994) [hereinaf-
ter ToRcIA]; ROLLIN M. PERKINS, CRIMINAL LAw 87 (2nd ed. 1969).

13. 1 AMERICAN LAw INSTITUTE, supra note 12, § 210.2 cmt. 1, at 14-15. Cf. 2
TORCIA, supra note 12, § 139, 247-48 (defining "malice aforethought" in a similar way); 2
LAFAvE & Scor, supra note 12, at § 7.7.
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tions.14 However, there was a significant departure from the common
law which was the division of the crime of murder into degrees. 15 This
reform was designed to limit the death penalty, previously
mandatorily applicable to all common law murders, to those which
were the most heinous. 16

In America, murder came to be almost exclusively a statutory
crime. 17 LaFave and Scott's authoritative treatise on criminal law
notes that the division of murder into degrees was legislative, not judi-
cial.18 These authors assert that the majority of states which separate
the crime into degrees "include the following two murder situations in
the category of first degree murder":

(1) [I]ntent-to-kill murder where there exists (in addition to
the intent to kill) the elements of premeditation and delibera-
tion, and (2) felony murder where the felony in question is
one of five or six listed felonies, generally including rape, rob-
bery, kidnapping, arson and burglary. 19

Several species of homicide are found in second degree murder
statutes, the treatise writers claim.20 These are: 1) murder where
there is an intent to kill, but without the additional elements of pre-
meditation and deliberation; 2) murder where there is intent to do se-
rious bodily injury, whether the intent is premeditated or deliberated;
3) murder which is said to be "depraved heart" killing; and 4) murder
which is felony-murder, but not in pursuance of a crime listed in the
first degree category. 21 The authors caution that the statutes of par-
ticular states "must be consulted as to the degree of murder as well as
referred to as to the scope of murder."22

It is clear, at least, that whatever consistency could be said to
have existed about the crime of homicide at common law, American
statutory law is so diverse that each state has virtually developed
unique definitions of the crimes and of the elements required for prov-

14. 1 AMERICAN LAW INSTITUTE, supra note 12, § 210.2 cmt. 2, at 16. Cf. LAFAvE &
Scorr, supra note 12, § 7.7, at 246 (stating that most murder statutes "often make
changes in the scope of the common law crime of murder.").

15. TORCIA, supra note 12, § 140, at 247-5 1. See State v. Hutter, 145 Neb. 798, 801-
03, 18 N.W.2d 203, 207 (1945).

16. 1 AMERICAN LAw INSTITUTE, supra note 12, § 210.2 cmt. 2, at 16; LAFAVE &
ScoTT, supra note 12, § 7.7, at 236.

17. See generally JOSHUA DRESSLER, UNDERSTANDING CRMn.AL LAw, § 31.02 [E]
(1987).

18. 2 LAFAvE & Scor, supra note 12, § 7.7, at 236.
19. Id.
20. Id.
21. Id.; 1 AMERICAN LAw INsTrrITE, supra note 12, § 210.2, at 14-15. Cf. TORCIA,

supra note 12, at § 139.
22. 2 LAFAvE & ScoTr, supra note 12, § 7.7, at 246.

1996]



CREIGHTON LAW REVIEW

ing those crimes. 23 There is no "usual," much less uniform, definition
of the crime of second degree murder in the United States. 24

Nebraska is one of the states whose definition of the crimes relat-
ing to homicide has changed over the years. At the time of statehood,
1867, Nebraska adopted two classifications of killing offenses: murder
and manslaughter.25 By 1873, the State had added a provision
criminalizing second degree murder.26 The law remained essentially
the same for more than 100 years.

b. The Evolution of The Nebraska Rule

Before the 1977. amendment to the statute, in case after case, the
Nebraska Supreme Court followed the language of the 1873 statute
and concluded that purpose to kill and malice were material elements
in the proof of second degree murder. 27

The most significant exposition of the doctrine of murder during
that period before the 1977 amendment is found in State v. Hutter,28

in which Justice Carter focused on the necessity for a consistent rule
of law on the subject. Trial courts, he mused, are continually deciding
questions of criminal law and procedure from which defendants do not
appeal. 29 Justice Carter found that "[t]he result is that such rulings
lack uniformity throughout the various judicial districts of the state.
And ofttimes criminals escape conviction through incorrect rulings of
the trial court."30

23. See, e.g., CAL. PENAL CODE § 189 (West 1988 & Supp. 1996); N.Y. PENAL LAW
§§ 125.27(1)(a), 125.25(1)(a) (McKinney 1975 & Supp. 1996) (illustrating two ap-
proaches to first degree murder).

24. The Iowa Legislature defines second degree murder as murder "which is not
murder in the first degree." IOWA CODE ANN. § 707.3 (West 1993). The Colorado Legis-
lature states that "a person commits the crime of murder in the second degree if the
person knowingly causes the death of a person." COLO. REV. STAT. ANN. § 18-3-103
(West 1986 & Supp. 1996). The Kansas Legislature defines the crime as a killing done
"(a) intentionally; or (b) unintentionally but recklessly under circumstances manifesting
extreme indifference to the value of human life." KAN. STAT. ANN. § 21-3402 (1995).

25. The Statutes of Nebraska, Criminal Code, ch. IV, §§ 18-23 (1867).
26. This provision entitled "Murder in the second degree" provided:
If any person shall purposely and maliciously, but without deliberation and
premeditation, kill another; every such person shall be deemed guilty of mur-
der in the second degree; and on conviction thereof, shall be imprisoned in the
penitentiary not less than ten years, or during life, in the discretion of the
court.

The Statues of Nebraska, Criminal Procedure, ch. 58, ch. II, § 4 (1873) (amended 1979).
27. See infra notes 28-40 and accompanying text.
28. 145 Neb. 798, 18 N.W.2d 203 (1945).
29. Hutter, 145 Neb. at 801, 18 N.W.2d at 206.
30. Id.
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Justice Carter repeated what other decisions had noted, that is,
that at common law there were no degrees of murder or manslaugh-
ter.31 At common law, he wrote,

[M]urder is the unlawful killing of a person with malice afore-
thought, either express or implied, and manslaughter is the
unlawful killing of another without malice express or implied.
Manslaughter differs from murder in the want of malice, a
condition of blood or mind at the time of the act. This distinc-
tion is the only one that the accumulated wisdom of the com-
mon law deemed advisable to make.32

The division of murder into degrees was a recognition that, while the
same general definition applied to every such killing, some murders
deserve less punishment.33 As the California Supreme Court had said
(in a case quoted and approved by the Nebraska Supreme Court), the
legislature "did not attempt to define the crime of murder anew, but
only to draw certain lines of distinction by reference to which the jury
might determine... whether the crime deserved the extreme penalty
of the law or a less severe punishment."34

Justice Carter observed that the legislature carved out different
degrees of homicide from the common law definitions of murder and
manslaughter. "No new offense has been created, and no homicide
which was not criminal at common law is made so by statute, but it is
divided into degrees and the punishment graded to meet the circum-
stances of the particular case."35

He then cited Nebraska authority, notably Anderson v. State36 in
which the court had stated:

The finding as to the higher degree merely applies to the
atrocity of the crime; a verdict in either degree is for murder.
But it may be said that the jury having found that the crime
was premeditated, and that therefore the punishment should
be death, that the court cannot review this finding and render
a new judgment based upon the evidence .... If, therefore,
the jury find [sic] a party guilty of a grade of murder higher
than is warranted by the evidence, the court, while sus-
taining the conviction of murder, may reduce the grade to
conform to the proof.3 7

31. Id.
32. Id. at 802, 18 N.W.2d at 206-07.
33. Id. at 802, 18 N.W.2d at 207 (citing People v. Keefer, 3 P. 818, 820 (Cal. 1884)).
34. People v. Keefer, 3 P. 818, 820 (Cal. 1884). Keefer was quoted and approved by

the Nebraska Supreme Court. Bohanan v. State, 18 Neb. 57, 66, 24 N.W. 390, 394
(1885).

35. Hutter, 145 Neb. at 802-03, 18 N.W.2d at 207.
36. 26 Neb. 387, 41 N.W. 951 (1889).
37. Hutter, 145 Neb. at 803, 18 N.W.2d at 207 (citing Anderson, 26 Neb. at 391, 41

N.W. at 953).
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Justice Carter stressed, again, that "a criminal homicide is but one
offense and that the determination of the degree goes to the punish-
ment," taking care to catalogue from other jurisdictions confirming
this principle. 38

The Carter analysis is important because it reiterates instruction
from that school of thinking maintaining that the crime of murder, by
its nature, involves malice. 39 Whether Justice Carter's argument that
malice is inherent in any murder, and thus must be charged and in-
structed on, survives the modern redefinition of the crimes, reflecting
the philosophical bent of the Model Penal Code, is the real question
which must be answered. 40

THE MODERN DIvIsION OF THE NEBRASKA SUPREME COURT

How has the Nebraska Supreme Court most recently divided on
the question of whether malice is an essential element of second de-
gree murder?

On a number of occasions throughout the 1980's, and into the
1990's, the court held that malice is an essential ingredient in the
crime of second degree murder.41 In that same period of time, the

38. Hutter, 145 Neb. at 803-4, 18 N.W.2d at 207 (citing Singh v. State, 280 P. 672,
677 (Ariz. 1929), overruled by State v. Hunter, 664 P.2d 195 (Ariz. 1983)); State v. Phil-
lips, 92 N.W. 876, 877-78 (Iowa 1902); State v. Gunn, 300 P. 212, 217 (Mont. 1931)).

39. Hutter, 145 Neb. at 801-02, 18 N.W.2d at 206-07; Torcia, supra note 12, at
§ 139; ROLLIN M. PERKINS, CRiMiNAL LAw 87, 89-90 (2nd ed. 1969).

40. See 1 AmEicAN LAW INSTrrUTE, supra note 12, § 210.1 to 210.2 (discussing the
common law and early statutory homicide crimes replaced by the state adaptations of
the Model Penal Code which were discarded). See also Remington, The Future of the
Substantive Criminal Law Codification Movement - Theoretical and Practical Con-
cerns, 19 RUTGERS L.J. 867, 876 (1988) (discussing a study of Wisconsin's failure to re-
vise its second degree murder statute and the consequent state of appellate decisions
necessary to unravel the meaning of the law).

41. See State v. Grimes, 246 Neb. 473, 483, 519 N.W.2d 507, 515 (1994) (per
curiam) (citing the following cases which require malice as an essential element of the
crime of second degree murder: State v. Myers, 244 Neb. 905, 908-09, 510 N.W.2d 58,
63 (1994); State v. Franklin, 241 Neb. 579, 585, 489 N.W.2d 552, 556 (1992); State v.
Dean, 237 Neb. 65, 73, 464 N.W.2d 782, 788 (1991); State v. Trevino, 230 Neb. 494, 507,
432 N.W.2d 503, 514 (1988); State v. Ettleman, 229 Neb. 220, 223, 425 N.W.2d 894, 896
(1988); State v. Moniz, 224 Neb. 198, 203-04, 397 N.W.2d 37, 41 (1986); State v. Rowe,
214 Neb. 685, 689, 335 N.W.2d 309, 312 (1983) (per curiam)). See also State v. Wil-
liams, 247 Neb. 931, 939, 531 N.W.2d 222, 228 (1995) (per curiam) (citing the following
additional cases requiring malice as an essential element of the crime of second degree
murder: State v. Ladig, 246 Neb. 542, 544, 519 N.W.2d 561, 563; State v. Secret, 246
Neb. 1002, 1011, 524 N.W.2d 551, 557 (1994); State v. Blackson, 245 Neb. 833, 837, 515
N.W.2d 773, 775 (1994), overruled by State v. White, 249 Neb. 381, 543 N.W.2d 725
(1996); State v. Smith, 240 Neb. 97, 101, 480 N.W.2d 705, 707-08 (1992); State v. Illig,
237 Neb. 598, 614-15, 467 N.W.2d 375, 386 (1991); State v. Samuels, 205 Neb. 585, 588,
289 N.W.2d 183, 186 (1980); State v. Clermont, 204 Neb. 611, 615, 284 N.W.2d 412, 415
(1979), cert. denied, 116 S. Ct. 563 (1996).

In Lowe, decided in early June, 1995, the majority openly criticized the district
court judge writing that "[t]he district court opined gratuitously that this court has been
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court was faced with at least five cases involving the issue, eliciting
opinions from four justices who ignored or did not consider relevant
the malice doctrine. 42

Two cases help illustrate the emerging and sharp divisions on the
Nebraska Supreme Court. The first case is more significant because it
is the predicate for later vigorous dissent both in terms of its disregard
of malice as an element of second degree murder in Nebraska and for
its analysis of federal due process doctrine. 43 The second case demon-
strated the court's persistence in asserting that malice, although re-
moved from the statutory definition fifteen years earlier, was an
essential element of the crime.4 4 The results of the two cases, of
course, are incompatible.

THE CAVE OPINION

In May 1992, in State v. Cave,4 5 Justice C. Thomas White wrote
that "to convict a person of second degree murder, the State is re-
quired to prove all three elements - the death, the intent to kill, and
causation - beyond a reasonable doubt."4 6

Justice White noted "that whether a state's homicide laws violate
due process depends a great deal upon the manner in which a state
defines the crime charged."47 Clearly, up to this point, the court had
not exhaustively focused on the unique elements of second degree
murder, stressing, rather, the distinctions between first degree or ge-
neric murder, and manslaughter. 48

in error the past 11 years when it has read a scienter requirement in the statutory
definition of the crime of second degree murder." Lowe, 248 Neb. at 219, 533 N.W.2d at
102. The court suggested that the lower court was "ignorant of' the general rule of
interpretation and chastized the judge, asserting, "[Flailure to follow precedent can be a
violation of the judge's sworn duty .... This court is bound to act, and will when we
deem it appropriate, when a judge continues to ignore decisions of this court." Id. at
219-20, 533 N.W.2d at 102.

42. See Brief for Appellee at 8, State v. Williams, 247 Neb. 931, 939, 531 N.W.2d
222, 229 (1995) (per curiam), cert. denied, 116 S. Ct. 563 (1996) (No. 94-542) (citing
generally the following cases as a line of cases that made no mention of malice as an
essential element of second degree murder: See generally State v. Lowe, 244 Neb. 173,
505 N.W.2d 662 (1993) (per curiam); State v. Toney, 243 Neb. 237, 498 N.W.2d 544
(1993); State v. Houser, 241 Neb. 525, 490 N.W.2d 168 (1992); State v. Cave, 240 Neb.
783, 484 N.W.2d 458 (1992); State v. Rokus, 240 Neb. 613, 483 N.W.2d 149 (1992); State
v. Morrow, 237 Neb. 653, 467 N.W.2d 63 (1991); State v. Jackson, 231 Neb. 207, 435
N.W.2d 893 (1989); State v. Hardin, 212 Neb. 774, 326 N.W.2d 38 (1982) (per curiam)).

43. See generally State v. Cave, 240 Neb. 783, 484 N.W.2d 458 (1992).
44. See generally State v. Franklin, 241 Neb. 579, 489 N.W.2d 552 (1992).
45. 240 Neb. 783, 484 N.W.2d 458 (1992).
46. Cave, 240 Neb. at 789, 484 N.W.2d at 464.
47. Id.
48. Id. at 787-92, 484 N.W.2d at 463-66.
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Justice White addressed the defendant's appellate contention that
"the Due Process Clause of the Fourteenth Amendment requires that
the prosecution prove beyond a reasonable doubt the absence of heat
of passion in order to obtain a conviction for Second Degree Murder."49

The defendant relied heavily, Justice White noted, on Mullaney v. Wil-
bur.50 The opinion distinguished Mullaney, however, stating that it
involved a homicide "under a statute defining the crime as the unlaw-
ful killing of another with 'malice aforethought."' 51

Justice White reasoned:
Despite the fact that malice aforethought was an essential el-
ement of the offense, the trial court instructed the jury that it
could presume the existence of malice aforethought from
proof that the killing was intentional and unlawful unless the
defendant proved by a preponderance of the evidence that he
acted in the heat of passion. The Supreme Court held that
this instruction violated the defendant's due process rights by
shifting to him the burden of disproving an essential element
of the crime. 52

More applicable to this case, Justice White thought, was Patter-
son v. New York 53 which applied Mullaney to a statute not unlike Ne-
braska's. He explained that Patterson involved a defendant who shot
and killed his ex-wife's former fiancee after finding them together.54

New York law defined second degree murder as "intentionally causing
the death of another."55 The state law, Justice White wrote, "provides
for an affirmative defense based upon evidence that the defendant 'ac-
ted under the influence of extreme emotional disturbance."'56

In addition to first and second degree murder, New York punishes
"the crime of manslaughter, which is defined as the intentional killing
of another 'under circumstances which do not constitute murder be-
cause [the defendant] acts under the influence of extreme emotional
disturbance.'

57

The New York trial court instructed the jury, according to Justice
White, "that if it found beyond a reasonable doubt that the defendant
had intentionally killed the victim, but he proved by a preponderance
of the evidence that he had done so under the influence of extreme
emotional disturbance, it had to find him guilty of manslaughter,

49. Id. at 787, 484 N.W.2d at 463.
50. 421 U.S. 684 (1975). Cave, 240 Neb. at 787, 484 N.W.2d at 463.
51. Cave, 240 Neb. at 787-88, 484 N.W.2d at 463.
52. Id. at 788, 484 N.W.2d at 463.
53. 432 U.S. 197 (1977).
54. Cave, 240 Neb. at 788, 484 N.W.2d at 463.
55. Id. (citing N.Y. PENAL LAw § 125.25(1) (McKinney 1987)).
56. Id. (citing N.Y. PENAL LAw § 125.25(1) (McKinney 1987)).
57. Id. (citing N.Y. PENAL LAW § 125.20(2) (McKinney 1987).

[Vol. 30



SECOND DEGREE MURDER

rather than murder."58 The defendant was found guilty of murder
and appealed, arguing that the New York scheme was functionally the
same as the one found constitutionally lacking in Mullaney.5 9

The United State Supreme Court rejected that claim, stating:
We cannot conclude that Patterson's conviction under the
New York law deprived him of due process of law. The crime
of murder is defined by the statute.., as causing the death of
another person with intent to do so. The death, the intent to
kill, and causation are the facts that the State is required to
prove beyond a reasonable doubt if a person is to be convicted
of murder. No further facts are either presumed or inferred
in order to constitute the crime....
It seems to us that the State satisfied the mandate of [In re]
Winship ... that it prove beyond a reasonable doubt "every
fact necessary to constitute the crime with which [Patterson
was] charged."60

Justice White then addressed the nature of manslaughter, which
he reasoned, "developed at common law in recognition of the fact that
some intentional killings are committed under extenuating circum-
stances which mitigate, though they do not justify or excuse, the kill-
ing."6 1 He cited the Nebraska case of State v. Pettit6 2 for the
proposition that "intentional killings which would otherwise consti-
tute murder are reduced to voluntary manslaughter" if done "'in the
heat of passion as a result of severe provocation.' 63

Justice White went on to say that just because "two people argue
before one intentionally kills the other does not necessarily convert
the crime from murder to manslaughter."6 4 The Nebraska statute's
appropriate interpretation allows that "a sudden quarrel is a legally
recognized and sufficient provocation which causes a reasonable per-
son to lose normal self-control."65 Whether that quality of provocation
was present is the question which must be resolved, the Pettit court
held.6 6

58. Id.
59. Id. at 788, 484 N.W.2d at 463-64.
60. Id. at 788-89, 484 N.W.2d at 464 (citing Patterson v. New York, 432 U.S. 197,

205-06 (1977)).
61. Id. at 790, 484 N.W.2d at 464 (citing State v. Pettit, 233 Neb. 436, 449, 445

N.W.2d 890, 898 (1989), overruled by State v. Jones, 245 Neb. 821, 515 N.W.2d 654
(1994)).

62. 233 Neb. 436, 445 N.W.2d 890 (1989), overruled by State v. Jones, 245 Neb.
821, 515 N.W.2d 654 (1994).

63. Cave, 240 Neb. at 790, 484 N.W.2d at 464-65 (citing Pettit, 233 Neb. at 449-50
(citing CHARLEs E. ToRctA, WHARON'S CRIINAL LAW, § 153 (14th ed. 1979))).

64. Id. at 790, 484 N.W.2d at 465.
65. Id. (citing Pettit, 233 Neb. at 449, 454, 484 N.W.2d at 898, 901).
66. Id. (citing Pettit, 233 Neb. at 454, 484 N.W.2d at 901).
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THE "FRANKLIN" DECLARATION

Just four months later, in September of 1992, the Nebraska
Supreme Court, in an opinion by Justice Grant, ruled that to support
a second degree murder conviction, "the defendant must intend to
kill. We have always so held."67 He then quoted from an earlier deci-
sion ruling that the essential elements of the crime of murder in the
second degree are "that the murder must be done purposely and
maliciously."68

Justice Grant emphasized that the defendant's interpretation of
the crime was the correct one and the prosecutor's "insistence that the
state is not required to prove intent to kill is in error."69 The appel-
lant-defendant's brief in Franklin stressed that the supreme court "in
every case dealing with second degree murder has held that the essen-
tial elements of [the crime] are that the killing be done purposely and
maliciously." 70 This assertion was not accurate. 71

THE MYERS DOCTRINE

In State v. Myers,72 decided in January of 1994, the Nebraska
Supreme Court revisited the issue. Justice Fahrnbruch, writing for
the majority, was not unmindful of the statutory change in 1977, not-
ing specifically the language of both versions of the second degree

67. State v. Franklin, 241 Neb 579, 585, 489 N.W.2d 552, 556 (1992).
68. Franklin, 241 Neb. at 585, 489 N.W.2d at 556 (citing Dean, 237 Neb. at 73, 464

N.W.2d at 788).
69. Id. at 585, 489 N.W.2d at 557.
70. Brief for Appellant at 11, State v. Franklin, 241 Neb. 579, 489 N.W.2d 552

(1992) (No. 91-0504) (citations omitted).
71. See generally State v. Cave, 240 Neb. 783, 484 N.W.2d 458 (1992); State v.

Rokus, 240 Neb. 613, 483 N.W.2d 149 (1992); State v. Morrow, 237 Neb. 653, 467
N.W.2d 63 (1991); State v. Jackson, 231 Neb. 207, 435 N.W.2d 893 (1989) (failing to
mention "malice" as an element for second degree murder).

72. 244 Neb. 905, 510 N.W.2d 58 (1994).
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murder law. 73 However, he wrote, "this court has continued to require
malice as an element of second degree murder."74

Justice Fahrnbruch then recited a line of cases, beginning with
State v. Rowe,7 5 which held that malice is an essential element of the
crime. 76 He asserted that the trial judge has a duty "to instruct the
jury on the pertinent law.., whether requested to do so or not," con-
cluding that instructions which omit an essential element "are preju-
dicially erroneous" and plain error.7 7 He added that by leaving out
the malice element, "the instruction in effect became one for the crime
of intentional manslaughter," which had been defined in the 1989 case
of State v. Pettit.78

However, neither the court in Myers nor the authorities cited in
that opinion, answered the questions raised by prosecutors, news me-
dia and dissenters as to how the court could take the role of the legis-
lators and "amend" the specific language of a statute enacted as
recently as 1977.79

73. Myers, 244 Neb. at 908, 510 N.W.2d at 63 (noting that the 1977 statute defined
second degree murder as a killing done "purposely and maliciously" and comparing it
with the current code which provides that "[a] person commits murder in the second
degree if he causes the death of a person intentionally, but without premeditation.").

The Nebraska Constitution prohibits one branch of government from encroaching
on the duties and prerogatives of others: "The powers of the government of this state
are divided into three distinct departments, the legislative, executive and judicial, and
no person or collection of persons being one of these departments, shall exercise any
power properly belonging to either of the others, except as hereinafter expressly di-
rected or permitted." NEB. CONST. art. II, § 1. See State v. Marsh, 108 Neb. 267, 271,
187 N.W. 810, 812 (1922) (stating that "[iut is not the province of the court to alter by
construction an act of the legislature which is free from ambiguity and clear and explicit
in its terms, upon the theory that the legislature made a mistake and did not intend to
do that which its language clearly imports.") (citations omitted). See also Lincoln Dairy
Co. v. Finigan, 170 Neb. 777, 781, 104 N.W.2d 227, 230-31 (1960); State ex rel. Randall
v. Hall, 125 Neb. 236, 240, 249 N.W. 756, 758-59 (1933) (per curiam). See generally F.
Cahill, Jr., "The Separation of Powers in Nebraska," 18 NEB. L. BULL. 367, 371 (1939).

74. Myers, 244 Neb. at 908, 510 N.W.2d at 63.
75. 214 Neb. 685, 335 N.W.2d 309 (1983) (per curiam) (discussing the initial second

degree murder case appealed after the January 1, 1979 statutory amendment).
76. Myers, 244 Neb. at 908, 510 N.W.2d at 63 (citing Franklin, 241 Neb. at 585, 489

N.W.2d at 556; Dean, 237 Neb. at 73, 464 N.W.2d at 788).
77. Id. at 909, 510 N.W.2d at 63.
78. Id. (citing Pettit, 233 Neb. 436, 444-45, 445 N.W.2d 890, 896 (1989)).
79. Further evidence that the court was altering the statute was that the briefs for

Appellant and Appellee in Myers failed to mention the second degree murder issue.
It was not until the brief on the Motion for Rehearing that the Attorney General

argued that the legislature declares what the law is; that the legislative power cannot
be delegated to the judiciary; that courts have no power to define crime differently from
the statutory definition; and that courts must construe penal statutes strictly. The
State argued that the holding in State v. Rowe, 214 Neb. 685, 335 N.W.2d 309 (1983)
was incorrect and "[ilts repetition does not make it correct." See Brief for Appellee in
Support of Motion for Rehearing at 12, State v. Myers, 244 Neb. 905, 510 N.W.2d 58
(1994) (No. 92-1195).
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Following Myers, the court handed down opinion after opinion rul-
ing that malice was an essential element of the crime of second degree
murder.80 To complicate matters, however, within four months of the
Myers opinion, the court, in an opinion by Justice Boslaugh, overruled
Pettit.81

In July of that year, the Court decided State v. Grimes.8 2 Until
this time, no "pro-malice" majority had conducted an exhaustive anal-
ysis of the legal arguments supporting its position.8 3

The per curiam majority repeated the axiom that malice was an
essential ingredient of the crime of second degree murder and cited
cases back to Rowe, adding, "[t]his has been the law in this state since
1983."84 The majority struck out at the State, charging that the
State's assertion that only in Myers had malice been added as an ele-
ment of the crime "shows ignorance of, or the disregard for, 11 years of
consistent holdings by this court."8 5 It stressed that without malice,
in its view "the homicide statutes would not make sense."8 6

Justice Wright's dissent focused on the decision in Cave and the
United States Supreme Court holding in Patterson.8 7 He argued that
Patterson stood for the proposition that Nebraska's second degree
murder statute without the malice element is not a violation of feder-
ally protected due process of law.88

Justice Wright, who had joined the court in February of that year,
declared that the majority was wrong here as it had been in Myers
"and in the cases on which Myers relies for the proposition that malice
is an element of second degree murder."8 9 He also pointed to the over-
ruling of Pettit by Jones and concluded that "what distinguishes sec-

80. Barfoot, 248 Neb. at 338, 534 N.W.2d at 574; Lowe, 248 Neb. at 219-20, 533
N.W.2d at 102; Plant, 248 Neb. at 56-57, 532 N.W.2d at 622-23; Eggers, 247 Neb. at 991,
531 N.W.2d at 233; Wilson, 247 Neb. at 949, 530 N.W.2d at 927; Williams, 247 Neb. at
939, 531 N.W.2d 228; Secret, 246 Neb. at 1011, 524 N.W.2d at 557; Dean, 237 Neb. at
73, 464 N.W.2d at 788; Manzer, 246 Neb. at 538, 519 N.W.2d at 559; Grimes, 246 Neb.
at 485-86, 519 N.W.2d at 516-17.

81. State v. Jones, 245 Neb. 821, 830, 515 N.W.2d 654, 659 (1994).
82. 246 Neb. 473, 519 N.W.2d 507 (1994) (per curiam).
83. The pre-Myers opinions typically restated the rule that malice was an essential

element of the crime of second degree murder. See, e.g., Dean, 237 Neb. at 73, 464
N.W.2d at 788 (discussing the essential elements for second degree murder in a single
paragraph); State v. Trevino, 230 Neb. 494, 507, 432 N.W.2d 503, 514 (1988) (discussing
the entire second degree murder issue in only two paragraphs).

84. Grimes, 246 Neb. at 483, 519 N.W.2d at 515.
85. Id. at 484, 519 N.W.2d at 516.
86. Id.
87. Grimes, 246 Neb. at 489-93, 519 N.W.2d at 519-21 (Wright, J., dissenting).
88. Id. at 491, 519 N.W.2d at 519 (Wright, J., dissenting).
89. Id. at 486, 519 N.W.2d at 517 (Wright, J., dissenting).
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ond degree murder from manslaughter is the element of intent,"
adding that, in his opinion, malice is not an element of either crime.90

THE COURT DIVISION SOLIDIFIES

a. State v. Ryan

At the beginning of 1996 both the majority and dissenting justices
finally wrote exhaustive opinions stating their positions on the malice
issue. Let us see how the sides have refined their cases.

In State v. Ryan,91 the four-person per curiam majority of the Ne-
braska Supreme Court held that malice continues to be an element of

90. Id. at 489, 519 N.W.2d at 518 (Wright, J., dissenting).
91. 249 Neb. 218, 543 N.W.2d 128 (1996) (per curiam), cert. denied, 65 U.S.L.W.

3292 (1996).
The complicated propositions of law unfolded by both the majority and dissent in

the second degree murder cases had, for the most part, not been urged by the defendant-
appellants or by the Attorney General. Where the arguments were presented, they
were superficial at best, and not instructive on the issues most importantly stressed by
the "sides" in the court.

In the Myers case, for example, the appellant made no mention of the malice issue.
See generally Brief for Appellant, State v. Myers, 244 Neb. 905, 510 N.W.2d 58 (1994)
(No. S-92-1195). The State stressed the doctrine that failure to object in a timely fash-
ion to an instruction waives further complaint about it. Further, the Attorney General
submitted, a defendant who loses at trial must show prejudice from the refusal of the
court to instruct the jury in the manner urged by the loser. Brief for Appellee at 12-14,
State v. Myers, 244 Neb. 905, 510 N.W.2d 58 (1994) (No. S-92-1195). The State's argu-
ments did not, however, involve the absence of malice, but rather involved the issue of
what crimes are predicate offenses for a charge of use of a firearm in the commission of a
felony. See generally Brief for Appellee at 14-48, Myers (No. S-92-1195).

Needless to say, after the surprise decision by the court, the Attorney General em-
phasized the separation of powers argument. Brief for Appellee in Support for Motion
for Rehearing at 3-14, Myers (No. S-92-1195). Counsel argued no federal constitutional
principles and the brief was generally a series of undeveloped headnotes strung to-
gether by a series of citations. See generally Brief for Appellee in Support of Motion of
Rehearing, Myers (No. S-92-1195).

The State did note that a number of Nebraska cases continued, even after the adop-
tion of the new criminal code, to hold that malice is an element of murder in the second
degree. Id. at 8-13, Myers (No. S-92-1195). It said, "The holding in Rowe was incorrect.
Its repetition does not make it correct. Consequently, it is time for this time worn cycle
to be corrected." Id. at 12, Myers No. S-92-1195).

The briefs in State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994) (per curiam),
also illustrate the point clearly that counsel provided little guidance, much less sophisti-
cated analysis, to the court. The appellant argued that the trial court committed plain
error by failing to instruct the jury that, before the defendant could be convicted of
second degree murder the prosecution must prove beyond a reasonable doubt that
Grimes had killed the victim maliciously. Brief for Appellant at 24-34, State v. Grimes,
246 Neb. 473, 519 N.W.2d 507 (1994) (No. S-93-0668).

The argument stressed that, under Nebraska law, four elements were required to
be proved by the state: 1) the death; 2) malice; 3) the intent to kill; and 4) causation.
Brief for Appellant at 24, Grimes (No. S-93-0668). Under the Winship doctrine the state
had to prove each of these beyond a reasonable doubt. Id. at 24, Grimes (No. S-93-0668).
It added that the failure of the trial judge to instruct on the issue of malice violated the
due process rights of the defendant. Id. at 24, Grimes (No. S-93-0668). Moreover, that
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second degree murder, notwithstanding its omission from the lan-
guage of the statute defining the crime. The Ryan majority opinion is
as complete an explanation of the court's rationale to be found in the
cases. A fair reading of the majority makes it evident that the court

failure constituted a miscarriage of justice. Id., Grimes (No. S-93-0668). As a corollary,
the defense urged that any argument made by the State that it did not have to prove
malice or that malice could merely be inferred contravened settled United States
Supreme Court rulings. Id. at 25, Grimes (No. S-93-0668).

The defendant also attempted to justify the court's addition of malice in spite of the
legislature's amendment removing that term from the second degree murder definition
in 1977. See id. at 29-30, Grimes (No. S-93-0668). The argument cited State v. Pettit,
233 Neb. 436, 445 N.W.2d 890 (1989), overruled by State v. Jones, 245 Neb. 821, 515
N.W.2d 654 (1994) and State v. Hutter, 145 Neb. 798, 18 N.W.2d 203 (1945). Brief for
Appellant at 29-30, Grimes (No. S-93-0668). Justice Shanahan's (now a United States
District Judge for the District of Nebraska) opinion in Pettit repeated the general rule
that "criminal statutes are interpreted as requiring criminal intent, and this is particu-
larly true in situations in which the offense involved is a felony."' Pettit, 233 Neb. at
445-46, 445 N.W.2d at 897 (quoting United States v. O'Brien, 686 F.2d 850, 853 (10th
Cir. 1982) and cited at length language from Morissette v. United States, 342 U.S. 246
(1952).

Justice Shanahan also wrote, "the fact that a statutory definition of a crime may
not include reference to the accused's mental state does not necessarily negate intent
('mens rea') as an element for a crime." Pettit, 233 Neb. at 446, 445 N.W.2d at 897.

Justice Shanahan examined exhaustively the nature of the crime of homicide in
general and manslaughter in particular. See Pettit, 233 Neb. at 444-76, 445 N.W.2d at
896-914. He ruled, for the majority, that intentional criminal homicide as the result of
legally recognized provocation distinguishes voluntary manslaughter "upon a sudden
quarrel" from another intentional criminal homicide, murder in the second degree, if he
causes the death of a person intentionally, but without premeditation. Id. at 876, 445
N.W.2d at 913-14.

Counsel for Grimes argued that Patterson is distinguishable statutorily and factu-
ally from this case. Brief for Appellant at 27-29, Grimes (No. S-93-0668). Malice, the
argument went, is not an element of the crime charged in Patterson. Id. at 28, Grimes
(No. S-93-0668). It is essential in Nebraska, he reminded the court. Id., Grimes (No. S-
93-0668).

The Attorney General in his brief in chief disregarded the central issue involved in
this debate. Instead, the argument was made that since no jury instructions were in-
cluded in the transcript, and the defendant had not objected during trial to the allegedly
offending charge, the matter was not reviewable. Brief for Appellee at 34-35, State v.
Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994) (No. S-93-0668).

The brief suggested tersely how the court could reconcile the manslaughter and
second degree murder definitions constitutionally. Brief for Appellee at 32-35, Grimes
(No. S-93-0668). Thus harmonized, the instructions which were given would constitute
harmless error. Id., Grimes (No. S-93-0668).

The defendant filed a reply brief which cited the Myers opinion and concluded that
the district court had committed plain error by failing to instruct properly on malice.
Reply Brief for Appellant at 3-6, State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994)
(No. S-93-0668). In a somewhat extraordinary step, the defendant noted that a supple-
mental transcript containing the instructions had been requested from the clerk of the
court. Reply Brief for Appellant at 4, Grimes (No. S-93-0668).

The State filed a supplemental brief which stressed the doctrine that all crimes are
statutory in Nebraska and that omission of a word must be assumed to be intentional
and for a purpose. Brief for Appellee in Support of Motion for Rehearing at 6-9, State v.
Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994) (No. S-93-0668). Courts, the brief argued,
cannot supply an omission, especially where it was plainly intended. Brief for Appellee
in Support of Motion for Rehearing at 8-9, Grimes (No. S-93-0668).
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has not simply "overlooked" the language of the Nebraska penal code
and decided willy-nilly to continue to include malice as an element of
the crime of second degree murder. 92

A jury had convicted the defendant, Dennis Ryan, of second de-
gree murder and sentenced him to life imprisonment. 9 3 The defend-
ant then appeared before the Nebraska Supreme Court on appeal
from a post-conviction proceeding in the District Court of Richardson
County. 94 In his third post-conviction relief motion, the defendant fo-
cused solely on the second degree murder jury instruction, claiming
that it did not correctly inform the panel of the elements necessary to
convict one of that crime.9 5

The court went to great and elaborate lengths to justify its contin-
ued inclusion of the element of malice as a requirement for a second
degree murder conviction. The Ryan majority addressed six issues
which are indispensible to understanding its logic in retaining the
malice element and allowing defendants to raise the issue long after
one would normally have exhausted the ability to turn to the appellate
courts for relief.

First, the court stressed that the United States Supreme Court
has sanctioned the practice of judicial placement of words in a statute
where those words have been eliminated by legislatures or never were
included.9 6 The court emphasized that legislative silence should not

92. State v. Ryan, 249 Neb. 218, 233, 543 N.W.2d 128, 135 (1996) (citing State v.
Salyers, 239 Neb. 1002, 480 N.W.2d 173 (1992). The Ryan majority recognized that "it
is a fundamental principle of statutory construction" that "it is not for the courts to
supply missing words" to a statute. See id. (quoting Salyers, 239 Neb. at 1006-07, 480
N.W.2d at 176-77). It added that the United States Supreme Court has sanctioned plac-
ing words in a statute as if it has been so amended by the legislature in order to make
clear that which is indefinite. Id. (citing Winters v. New York, 333 U.S. 507, 514-15
(1948)). A statute susceptible of two constructions, "under one of which the statute is
unconstitutional or of doubtful validity," should be construed to result in its validity. Id.
(citations omitted).

The Winters case dealt with an interpretation by the New York Court of Appeals of
a statute dealing with obscenity. The New York court did not, however, add any new
element to the crime under consideration, but rather explained what conduct the stat-
ute controlling obscene prints and articles banned. Winters, 333 U.S. at 512-13.

93. State v. Ryan, 249 Neb. 218, 220-21, 543 N.W.2d 128, 133-34 (1996). He filed a
direct appeal, but did not assign as error the instruction on the material elements of
second degree murder. Ryan, 249 Neb. at 222, 543 N.W.2d at 134. His conviction was
affirmed. Ryan, 249 Neb. at 222, 543 N.W.2d at 134 (citing State v. Ryan, 226 Neb. 59,
409 N.W.2d 579 (1987)). In 1990, he filed a second amended petition for postconviction
relief, in which the instruction error was not assigned. This was denied by the district
court and not appealed to the supreme court. Ryan, 249 Neb. at 222, 543 N.W.2d at
134. The next postconviction relief motion was filed on September 8, 1994, assigning
the instruction as error. The district court denied the motion and the case was appealed
to the Nebraska Supreme Court. Id. at 222-23, 543 N.W.2d at 134-35.

94. Id. at 220, 543 N.W.2d at 133.
95. Id. at 222, 543 N.W.2d at 134-35.
96. Id. at 223, 543 N.W.2d at 135 (citing Winters, 333 U.S. at 514-15).
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be construed as eliminating from the definition of a crime an element
absolutely essential to the nature of the crime itself.97 Historically in
Nebraska - and in some other jurisdictions in the nation - "murder"
included the taking of a life with malice. 98

Second, the Nebraska Supreme Court, citing City of Jacksonville
v. Papachristou,99 noted that, under national constitutional doctrine,

97. Id. at 225, 543 N.W.2d at 136.
98. Id. at 224, 543 N.W.2d at 135. The court observed that Nebraska followed the

commonly held view in America that malice is an essential element of murder in the
second degree. Id. (citing 40 C.J.S. Homicide §§ 64, 65 (1991)). A close examination of
the authorities cited therein demonstrates that the C.J.S. conclusion is misleading at
best. See State v. Edwards, 452 So. 2d 503, 505 (Ala. 1983) (referring to malice as a
"rather elusive concept," but noting that the murder definition of malice is "intent to
take human life without legal excuse, justification or mitigation, and it may be pre-
sumed from the use of a deadly weapon .. ") (citations omitted); State v. Childs, 553
P.2d 1192, 1195-96 (Ariz. 1976) (involving a first degree murder case that deals with the
appropriate instruction on express or implied malice); State v. Atwood, 669 P.2d 204,
207 (Idaho Ct. App. 1983) (noting the statutory definition of second degree murder in
Idaho includes the killing, intent, and malice); State v. Harper, 365 S.E.2d 69, 71 n.3
(W. Va. 1987) (quoting earlier state cases defining second degree murder as "the unlaw-
ful killing of another with malice.").

One of the predicate cases states, "It is clear that our murder statute is not
designed to cover all the essential elements of murder, particularly second degree mur-
der, since it concludes after identifying those acts which are considered first degree
murder, 'all other murder is murder of the second degree."' State v. Starkey, 244 S.E.2d
219, 223 (W. Va. 1978), overruled by State v. Gothrie, 461 S.E.2d 163 (W. Va. 1995). The
court in Starkey also stated that "murder in the second degree is the unlawful killing of
another with malice." Starkey, 244 S.E.2d at 223 (ciations omitted). In King v. Com-
monwealth, 368 S.E.2d 704, 705 (Va. Ct. App. 1988), the court asserted that Virginia's
murder statutes "codify the common law." In State v. Martin, 702 S.W.2d 560, 563, 563
n.1 (Tenn. 1985), overruled by State v. Brown, 836 S.W.2d 530 (Tenn. 1992), the Tennes-
see Supreme Court relied on specific statutory language in Tennessee's code at sections
39-2-201, -202, and -211 for the rule that malice is an essential element of both murder
in the first and second degrees. In Commonwealth v. Begin, 474 N.E.2d 1120, 1124
(Mass. 1985), the Massachusetts Supreme Court stated that an intent to kill is not a
necessary element of murder in the second degree under state law. However, the Mas-
sachsetts statute defining murder makes malice an element of both first and second
degree murder. MASs. GEN. LAws ANN. ch. 265, § 1 (West 1990). The New Mexico
Supreme Court, in State v. Hamilton, 557 P.2d 1095, 1099 (N.M. 1976), cited a statute
defining murder as "the unlawful killing of one human being by another with malice
aforethought, either express or implied." That statute, however, was amended in 1980
removing malice from the definition. See N.M. STAT. ANN. § 30-2-1 (Michie 1994). See
State v. Garcia, 837 P.2d 862 (N.M. 1992) (considering this amended statute). See also
Leo M. Romero, "A Critique of the Willful, Deliberate, and Premeditated Formula for
Distinguishing Between First and Second Degree Murder in New Mexico," 18 N.M. L.
REV. 73 (1988); Stephanie M. Griffin, Note, "Whether the Elements of Deliberation and
Premeditation Adequately Distinguish First Degree Murder from Second Degree Murder:
State v. Garcia," 24 N.M. L. REV. 437 (1994).

99. 405 U.S. 156 (1972). In Jacksonville, the United States Supreme Court de-
clared unconstitutional a vagrancy ordinance which outlawed status as a "vagabond,"
"habitual loafer," and "night walker." Jacksonville, 405 U.S. at 156-57, 171. The
Supreme Court ruled that the ordinance was vague because it failed to give "a person of
ordinary intelligence fair notice that his contemplated conduct is forbidden" and "en-
courage[d] arbitrary and erratic arrests and convictions." Id. at 162 (internal quota-
tions omitted). The Court held that the ordinance "makes criminal activities which by
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a statute is unconstitutional if it is overbroad or vague.100 The court
explained that, standing alone and without the judicial insertion of
the malice element, the continuing silence of section 28-304(1) of the
Nebraska Revised Statutes (Nebraska's second degree murder stat-
ute) on the matter of malice "would result in the absurd consequences
of an overbroad murder statute making certain legal acts illegal." 10 1

The court then gave four examples of how this statute applies to
situtations in which a person is justified in causing another's death
intentionally.

1. When a law enforcement officer shoots a suspect in the line of
duty;

2. When a Corrections Department employee carries out an order
to execute a capital punishment;

3. When a prosecutor persuades a court to sentence a defendant
convicted of murder to the death penalty; and

4. When the Board of Pardons acts so as to carry out a death
penalty. 102

The court reasoned that if malice is not added into the law, the people
in the above situations would be in violation of the law. 0 3 The court
further explained that those who commit legal acts would be required
to defend themselves through the affirmative defense of justification
under Nebraska law. 10 4 , This would necessarily shift the burden of
proving every element of the crime for which the individual was

modern standards are normally innocent." Id. at 163. The Court also condemned the
local law because it was overbroad and the "list of crimes is so all-inclusive and genera-
lized... [that] those convicted may be punished for no more than vindicating affronts to
police authority .... Id. at 165-67. See Grayned v. City of Rockford, 408 U.S. 104
(1972).

A decade later, the United States Supreme Court seemed to back away from the
broad condemnation of vagueness found in Jacksonville. See Village of Hoffman Estates
v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 499 (1982) (holding that a "scienter
requirement may mitigate a law's vagueness, especially with respect to the adequacy of
notice .... "). See also Casbah, Inc. v. Thone, 512 F. Supp. 474, 484 (D. Neb. 1980)
(holding that an act is done knowingly if it is done voluntarily and intentionally, and not
because of mistake, accident or innocent reason), affd in part, rev'd in part, 651 F.2d
551 (8th Cir. 1981).

100. Ryan, 249 Neb. at 226, 543 N.W.2d at 136-37 (citing City of Jacksonville v.
Papachristou, 405 U.S. 156 (1972)).

101. Id. at 226, 543 N.W.2d at 137. See Morissette v. United States, 342 U.S. 246
(1952) (holding that "the mere omission from [a federal statute] of any mention of intent
will not be construed as eliminating that element from the crimes denounced."); People
v. McNeese, 892 P.2d 304, 311 (Colo. 1995) (stating that "[liegislative silence on the
element of intent in a criminal statute is generally not construed as an indication that
no mental state is required.").

102. Ryan, 249 Neb. at 226-27, 543 N.W.2d at 137.
103. Id.
104. Id.
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charged to the defendant.' 0 5 Moreover, the court reasoned, the de-
fendant in such a case would have to forego the presumption of inno-
cence and produce evidence that the causing of death was legal.

Third, the Nebraska Supreme Court stated that in cases where a
set of jury instructions omits the essential language that, to convict a
person of second degree murder the death must have been caused ma-
liciously, such omission would violate the Due Process Clause of the
Fourteenth Amendment. 10 6 According to the court, two decisions,
Sandstrom v. Montana'0 7 and Francis v. Franklin,0 8 compel this re-
sult. Francis involved a Georgia defendant charged with "malice mur-
der" when, in an escape attempt, a stolen gun he held went off and
killed the victim.' 0 9 The defendant claimed that the killing was an
accident. 110

The Georgia trial court gave the jury this instruction:
... The acts of a person of sound mind and discretion are

presumed to be the product of the person's will, but the pre-
sumption may be rebutted. A person of sound mind and dis-
cretion is presumed to intend the natural and probable
consequences of his acts but the presumption may be rebut-
ted. A person will not be presumed to act with criminal in-
tention but the trier of facts... may find criminal intention
upon a consideration of the words, conduct, demeanor, motive
and all other circumstances connected with the act for which
the accused is prosecuted."'

The trial court noted that the state had the obligation to prove every
element of the crime beyond a reasonable doubt.1 12

In an opinion by Justice Brennan, the United States Supreme
Court held that the instruction, considered in the context of the jury
charge as a whole, violated the Fourteenth Amendment which re-
quires the state to prove every element of the crime.113 He reasoned

105. Id. See Grimes, 246 Neb. at 484-85, 519 N.W.2d at 516 (stating that "defining
second degree murder without malice" might "unconstitutionally shift the burden of
proof to the defendant.").

106. Ryan, 249 Neb. at 228, 543 N.W.2d at 138. See Francis v. Franklin, 471 U.S.
307, 326 (1985) (finding that the Due Process Clause of the Fourteenth Amendment
prohibits using jury instructions to shift the burden of proof to a criminal defendant on
the question of intent); Sandstrom v. Montana, 442 U.S. 510, 520-24 (1979) (stating that
a jury instruction which shifts the burden to the defendant "conflicts with the overriding
presumption of innocence with which the law endows the accused. ... (citations
omitted)).

107. 442 U.S. 510 (1979).
108. 471 U.S. 307 (1985).
109. Francis, 471 U.S. at 309-11.
110. Id. at 311.
111. Id. at 311-12.
112. Id. at 317.
113. Id. at 326 (citing Sandstrom, 442 U.S. at 520-24).
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that the instruction created a mandatory presumption, which provides
that if the prosecution proves certain predicate facts, the jurors must
infer the presumed fact.1 14 Justice Brennan concluded that a reason-
able jury could have understood the first two sentences of the quoted
instruction as creating a mandatory presumption that shifted the bur-
den of persuasion on intent once the prosecution proved the predicate
acts. 115 Therefore, this instruction violated the Due Process Clause
because it relieved the prosecutor of the burden of proof on an element
of the crime. 1 16 Sandstrom, quoted at length by the Nebraska
Supreme Court majority in Ryan, reached the same conclusion as
Francis.117

Fourth, the Nebraska Supreme Court stated that such an instruc-
tion is plain error and prejudicial and that any conviction without
valid instructions is constitutionally invalid under abundant state
precedent. 118

Normally, modern appellate courts are careful to avoid deciding
any criminal procedure claim which is procedurally defaulted. 119 This
means that the defendant must raise and preserve the issue at the
very earliest possible opportunity or have it considered waived. 120

114. Id. at 314.
115. Id. at 315.
116. Id.
117. Ryan, 249 Neb. at 230-32, 543 N.W.2d at 139 (citing Sandstrom, 442 U.S. at

524 (holding the instruction unconstitutional because the jury may have interpreted it
as a "burden-shifting presumption" or a "conclusive presumption" which "would have
deprived defendant of his right to the due process of law")).

118. Ryan, 249 Neb. at 228-29; 543 N.W.2d at 138.
In Nebraska, "plain error" is error "plainly evident from the record and of such a

nature that to leave it uncorrected would result in damage to the integrity, reputation,
or fairness of the judicial process." State v. Williams, 247 Neb. 878, 882, 530 N.W.2d
904, 908 (1995) (citations omitted).

A matter is said, in the context of criminal law, to be prejudicial if, but for its pres-
ence, the result of the proceeding would have been different. See, e.g., Strickland v.
Washington, 466 U.S. 668, 694 (1984) (stating that ineffective assistance of counsel is
considered prejudicial if a reasonable probability exists that "but for counsel's unprofes-
sional errors, the results of the proceeding would have been different."); State v. Wil-
liams, 224 Neb. 114, 120-25, 396 N.W.2d 114, 118-21 (1986) (discussing how ineffective
assistance of counsel can be prejudicial).

119. Ryan, 249 Neb. at 229, 543 N.W.2d at 138. "The State contends that Ryan's
motion must be overruled because it is procedurally barred due to his prior direct ap-
peal and his previous unsuccessful motion for postconviction relief which he did not
appeal . .. [but] the omission of malice as a material element to the crime of second
degree murder is plain error and prejudicial." Id. Therefore, the appeal cannot be
barred.

Whitebread and Slobogin state that "[v]irtually every state prohibits defendants
from raising a claim on appeal or other post-conviction proceedings if it was not raised
when the error occurred or within a certain time after trial." CHARLES WHrrEBREAD &
CHRISTOPHER SLOBOGIN, CRIMINAL PROCEDURE, § 33.03 (3d ed. 1993).

120. In Nebraska, the party claiming error must assign and discuss in his brief the
prejudicial error that has occurred. NEB. CT. R. OF PROC. 9D(1)(d) (1996). See State v.
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This doctrine is at the heart of efforts to limit federal habeas corpus
and has been a cornerstone of Nebraska law for decades. 121

In the Ryan case, however, the Nebraska Supreme Court noted
that an appellate court must accept jurisdiction when the sentence im-
posed "is invalid due to plain error."122 A conviction in such a case is
void ab initio, the court emphasized. 123 A void judgment may be at-
tacked at any time in any proceeding, notwithstanding the general
procedural default doctrine. 124

Fifth, while modern appellate practice stresses the doctrine of
"harmless error," the error here was not harmless. 125 The error anal-
ysis in the Ryan case was a variation of the Francis-Sandstrom analy-
sis discussed above, leading the court to rule that the error must be
corrected.'126 Two significant matters appeared in this analysis. The
first matter was the court's emphasis that the question of intent may
never be ruled on as a matter of law and "must always be submitted to
the jury."'1 27

The second matter was the distinction the majority made between
the Ryan litigation and the United States Supreme Court opinion in

Vermuele, 241 Neb. 923, 925, 492 N.W.2d 24, 27 (1992) (stating that "[t]o be considered
by an appellate court, an error must be assigned and discussed in the brief of one claim-
ing that prejudicial error has occurred.") (citation omitted).

121. See, e.g., Shaffer v. State, 124 Neb. 7, 8, 244 N.W. 921, 922 (1932) (requiring
both assignment of error and argument before supreme court would consider issue);
State v. Lindsay, 246 Neb. 101, 106, 517 N.W.2d 102, 106 (1994) (repeating established
rule that appellant must assign error and discuss it in the appellate brief before it may
be considered). See generally Russell Jones, Comment, Finality over Fairness: The
Ever-expanding Preclusive Effect of State Procedural Default in Federal Habeas Corpus
Cases, 23 U. TOL. L. REV. 663 (1992).

122. Ryan, 249 Neb. at 229, 543 N.W.2d at 138; Williams, 247 Neb. at 935, 531
N.W.2d at 226.

123. Ryan, 249 Neb. at 229, 543 N.W.2d at 138 (citations omitted).
124. Id. at 230, 543 N.W.2d at 138 (citations omitted).
125. Id. at 233, 543 N.W.2d at 140. The Nebraska doctrine on harmless error is that

on review of an entire trial proceeding, the appellate court will not grant relief if the
mistake did not materially influence a jury in reaching a verdict adverse to the substan-
tive rights of a defendant. State v. Salamon, 241 Neb. 878, 891-92, 491 N.W.2d 690, 698
(1992) (citations omitted). "[A] conviction will not be set aside in the absence of a show-
ing that the error prejudiced the defendant." State v. Chapman, 234 Neb. 369, 373, 451
N.W.2d 263, 267 (1990) (citation omitted). The rule is a century old and one statement
of it is found at section 29-2308 of the Nebraska Revised Statutes. See McVey v. State,
57 Neb. 471, 472-73, 77 N.W. 1111, 1112 (1899). See also NEB. REV. STAT. § 29-2308
(Reissue 1995) ("No judgment shall be set aside ... for error as to any matter of plead-
ing or procedure if the appellate court, after an examination of the entire cause, consid-
ers that no substantial miscarriage of justice has actually occurred."). The burden is on
the defendant to show that the error was prejudicial or otherwise adversely affected his
or her substantial rights.

126. Ryan, 249 Neb. at 237, 543 N.W.2d at 142. The court reversed the postconvic-
tion relief judgment and remanded the case "with direction to vacate [the] postconvic-
tion relief judgment and grant Ryan a new trial." Id.

127. Ryan, 249 Neb. at 231, 543 N.W.2d at 139 (citations omitted).
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Rose v. Clark,128 decided a year after Francis.129 In Ryan, the court
repeated, the jury was not instructed that the prosecution had to
prove beyond a reasonable doubt that the defendant had acted with
malice.130 The court also observed that "[t]he fact the reviewing court
may view the evidence of intent as overwhelming is simply irrelevant"
to the application of the constitutional doctrine. 13 1

The Ryan record, it explained, "conclusively shows" that the jury
convicted him of second degree murder without having to find that the
State proved all the elements of the crime beyond a reasonable
doubt. 132 This deprived the defendant "of a constitutional right so ba-
sic to a fair trial that the infraction can never be treated as harmless
error."133

Sixth and finally, the court addressed the affirmative defense of
insanity claimed by the defendant.' 34 Here the court turned to Mulla-
ney v. Wilbur 13 5 and Patterson v. New York. 136 A defendant, the court
reasoned, "may be required to prove by a preponderance of the evi-
dence an affirmative defense," but not "to assume the burden of dis-
proving the existence of an essential element of a crime.' 37 The
absence of malice is not an affirmative defense in Nebraska.138

According to the court, the State "may not shift the burden of
proof to the defendant by presuming that ingredient upon proof of the
other elements of the offense.' 39 Thus, the State "may not constitu-
tionally rely upon the affirmative defense of insanity as a means of
addressing the material element of malice" in a second degree murder
trial. 14° Such reliance would "relieve ... the State from proving be-
yond a reasonable doubt the defendant's guilt of each and every essen-
tial element of the crime, particularly malice," the court concluded. 141

The newest justice on the Nebraska Supreme Court, Justice Ger-
rard, dissented in Ryan, explaining virtually every point which had

128. 478 U.S. 570 (1986).
129. Ryan, 249 Neb. at 232-33, 543 N.W.2d at 140.
130. Id. at 233, 543 N.W.2d at 140.
131. Id. at 233, 543 N.W.2d at 140. See Connecticut v. Johnson, 460 U.S. 73, 85-86

(1983).
132. Ryan, 249 Neb. at 233, 543 N.W.2d at 140.
133. Id. See Johnson, 460 U.S. at 81; Chapman v. California, 386 U.S. 18, 23 n.8

(1967).
134. Ryan, 249 Neb. at 234, 543 N.W.2d at 140-41.
135. 421 U.S. 684 (1975).
136. 432 U.S. 197 (1977).
137. Ryan, 249 Neb. at 235, 543 N.W.2d at 141.
138. Id. at 236, 543 N.W.2d at 141.
139. Id.
140. Id. at 236, 543 N.W.2d at 142.
141. Id.
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been made by Justices Wright and Connolly in each of the previous
dissents. 142 The reasoning the dissenters have advanced follows.

At the core, the Nebraska Legislature knew what it was doing
when it revised the criminal code in 1977 and it fully intended to re-
move malice as an element of second degree murder. 143 Since all
crimes in Nebraska are statutory, the action of the Nebraska Legisla-
ture is dispositive of the matter.' 44 A court may not supply language
absent from the definition of a statutory crime, particularly where, as
here, the language was intentionally altered by the elected
lawmakers. 145

It would, moreover, be wrong to suggest that the legislature was
silent on the issue of the presence of malice in the definition, for it is
clear that the legislature acted affirmatively, first in 1969 and again
in 1971 in enacting justification statutes.1 46 The net effect of this stat-
utory change was to alter the self-defense and other justifications "for
the use of deadly force from common law defenses to statutorily de-
fined affirmative defenses. 1 47 Therefore, Justice Gerrard reasoned,
the legislative action does not produce the absurd consequences which
the majority attached to the elimination of malice from the second de-
gree murder definition. 148

142. Id. at 241, 543 N.W.2d at 144. See supra note 4. Justice Wright dissented in
State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994) and State v. Williams, 247 Neb.
931, 531 N.W.2d 222 (1995), cert. denied, 116 S. Ct. 563 (1996) disagreeing with the
Myers decision. Wright stated that all crimes in Nebraska are statutory and that the
legislative history reveals that "malice" was intentionally omitted when the statute was
amended. Grimes, 246 Neb. at 487-88, 519 N.W.2d at 517-18 (Wright, J., dissenting).
Wright further stated the Rowe court relied on State v. Clermont, 204 Neb. 611, 284
N.W.2d 412 (1979), which was decided before the statute was amended and the Myers
court relied on State v. Pettit, 233 Neb. 436, 445 N.W.2d 890 (1989), which was later
overruled by State v. Jones, 245 Neb. 821, 515 N.W.2d 654 (1994). Grimes, 246 Neb. at
487-89, 519 N.W.2d at 517-18.

Justice Connolly dissented in State v. Ryan, in which he concluded that the removal
of "malice" in 1978 was deliberate. Ryan, 249 Neb. at 258, 543 N.W.2d at 153-54 (Con-
nolly, J., dissenting). Connolly stated that although a court cannot legislate, the Ne-
braska Supreme Court has continued to do it. Connolly concluded that if "malice" was
an essential element to all laws proscribing intentional or knowing conduct, the result
would, be absurd. Id. at 259, 543 N.W.2d at 154 (Connolly, J., dissenting).

143. See supra note 6.
144. Grimes, 246 Neb. at 486, 519 N.W.2d at 517 (Wright, J., dissenting) (citations

omitted).
145. See infra note 213.
146. Ryan, 249 Neb. at 244, 543 N.W.2d at 146 (Gerrard, J., dissenting) (citing NEB.

REV. STAT. § 29-114 (Cum. Supp. 1969)); L.B. 895, 82d Leg., 2nd Sess., 1972 Neb. Laws
276 (currently codified at NEB. REV. STAT. §§ 28-1406 to -1416 (Reissue 1995)).

The Criminal Code of 1867, first codified statutes that intended to justify or excuse
the use of deadly force in certain circumstances. The Statutes of Nebraska, Criminal
Code, ch. IV, §§ 28-36 (1867).

147. Ryan, 249 Neb. at 244, 543 N.W.2d at 146 (Gerrard, J., dissenting) (citing NEB.
REV. STAT. § 28-1416(1) (Reissue 1995)).

148. Id. at 246-49, 543 N.W.2d at 147-49 (Gerrard, J., dissenting).
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He observed that, contrary to the position of the majority, requir-
ing a defendant to raise the issue of justification or excuse does not
unconstitutionally shift the burden from the state to prove each ele-
ment of a crime beyond a reasonable doubt to the defendant to prove
otherwise. 1

49

The nature of the affirmative defense doctrine, as adopted by Ne-
braska in the 1970's, Justice Gerrard explained, requires merely that
"the defendant has the initial burden of going forward with the evi-
dence of the defense" of justification or excuse.150 When there is suffi-
cient evidence - which need not be more than a "scintilla of evidence"
- to raise the defense, the State must then disprove the defense be-
yond a reasonable doubt. 15 1

The defense burden may be met either by the defense's own wit-
nesses or by the "State's case in chief without the necessity of the de-
fendant presenting [any] evidence.' 5 2  Moreover, he wrote, a
defendant is not obligated "to plead and give notice of such an affirma-
tive defense of justification or self defense.' 5 3

Justice Gerrard indicated that he was influenced by the Washing-
ton Supreme Court's opinion in State v. McCullum,'5 4 and concluded
that "Nebraska law intended to treat an accused who intentionally,
but without premeditation, killed another as one guilty of second de-
gree murder unless and until the accused raised the issue of just cause
or excuse."' 55

149. Id. at 250, 543 N.W.2d at 149 (Gerrard, J., dissenting). See Patterson v. New
York, 432 U.S. 197, 210 (stating that the Court declined to adopt the position "that a
state must prove beyond a reasonable doubt every fact constituting any and all affirma-
tive defenses related to the culpability of an accused.").

Justice Gerrard stressed that the justification and homicide statutes must be read
together "and construed to determine the intent of the Legislature so that different pro-
visions of our criminal code are consistent, harmonious, and sensible." Ryan, 249 Neb.
at 247, 543 N.W.2d at 147 (Gerrard, J., dissenting). He observed that in the case of an
officer's intentional taking the life of another, without premeditation, the justification
statute (NEB. REV. STAT. § 28-1408 (public duty exception)) would require the prosecutor
to prove the officer was acting outside the scope and duties of his or her office, or of a
judgment or order of a court. Id. at 247, 543 N.W.2d at 147-48 (Gerrard, J., dissending).
"Clearly ... officers ... do not need malice inserted into the second degree statute to
protect them in carrying out their public function." Id. at 247, 543 N.W.2d at 148 (Ger-
rard, J., dissenting).

150. Ryan, 249 Neb. at 244, 543 N.W.2d at 146 (Gerrard, J., dissenting).
151. Id. See State v. Stahl, 240 Neb. 501, 510, 482 N.W.2d 829, 837 (1992) (stating

that "[the defendant need only adduce 'more than a scintilla' of evidence to satisfy this
initial burden.").

152. Ryan, 249 Neb. at 244, 543 N.W.2d at 146 (Gerrard, J., dissenting).
153. Id. (Gerrard, J., dissenting) (citation omitted). On the other hand, a defendant

electing to plead "not responsible by reason of insanity" in Nebraska must submit notice
of intention to rely upon the insanity defense to the county attorney and with the court
not later that sixty days before trial. NEB. REV. STAT. § 29-2203 (Reissue 1995).

154. 656 P.2d 1064 (Wash. 1983).
155. Ryan, 249 Neb. at 246, 543 N.W.2d at 147 (Gerrard, J., dissenting).
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Taking aim at the majority's assertion that law enforcement of-
ficers, prison officials and even the Board of Pardons would be at risk
for conviction under the second degree murder statute, Justice Ger-
rard rejected the logic. 156 The mere fact that one is an officer, he
wrote, "raises the issue of justification for the use of deadly force"
under Nebraska's statute. 15 7 He explained that the way the statute
works, merely because one is an officer, requires the state to prove
that the officer was acting outside his duties or outside a valid judg-
ment or order of a competent court. 158

Justice Gerrard also explored the question of whether the shifting
of burdens of proof from the state to the defendant in a criminal case
can ever be constitutional in light of In re Winship15 9 and Mullaney v.
Wilbur.160 He concluded that here the issue was the burden of pro-
duction, which may be placed on the defendant. 16 1 The state always
bears the burden of persuasion under the "beyond a reasonable doubt"
standard. 162

The United States Supreme Court in Francis v. Franklin163 had
counseled that "mandatory presumptions must be measured against
the standards of Winship.' 64 Justice Gerrard stated that in Francis
the Supreme Court reasoned that due process would be violated if the
state were relieved of the burden of persuasion on any element of a
crime. 165 Defendants may be required to raise affirmative defenses
without there being a violation of their rights under the
Constitution. 166

In this case, however, Justice Gerrard stressed, Ryan had never
raised the issue of justification and excuse. 167 He did choose to raise
the defense of insanity, asserting that his mind was under the control
of his father and the cult to which they belonged. 168 Under Nebraska

156. 'Id. at 247, 543 N.W.2d at 147-48 (Gerrard, J., dissenting).
157. Id. at 247, 543 N.W.2d at 147 (Gerrard, J., dissenting).
158. Id. at 247, 543 N.W.2d at 147-48 (Gerrard, J., dissenting).
159., 397 U.S. 358 (1970).
160.' 421 U.S. 684 (1975).
161. ' Ryan, 249 Neb. at 251-52, 543-N.W.2d at 150 (Gerrard, J., dissenting).
162. Id. at 245, 543 N.W.2d at 146-47 (Gerrard, J., dissenting).
163. 471 U.S. 307 (1985).
164. Francis v. Franklin, 471 U.S. 307, 314 (1985).
165. Ryan, 249 Neb. at 252-53, 543 N.W.2d at 150 (Gerrard, J., dissenting) (citing

Francis, 471 U.S. at 314).

166. Id. at 252, 543 N.W.2d at 150 (Gerrard, J., dissenting).
167. Id. at 253, 543 N.W.2d at 151 (Gerrard, J., dissenting).
168. Id. (Gerrard, J., dissenting).
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law, Ryan had the burden of proving his insanity.16 9 Moreover, the
jury was properly instructed on that issue. 170

A defendant, Justice Gerrard reasoned, cannot claim that he did
not understand the nature of his act (the crux of the insanity defense)
and at the same time claim that he understood his act was justified
under the circumstances. 17 1

b. State v. White

Two weeks later, in State v. White, 172 the court again divided.
White was a post-conviction relief appeal following conviction of the
crimes of second degree murder, use of a firearm to commit the mur-
der, and theft of an automobile. 173 The defendant argued that the
jury instructions as a whole did not sufficiently inform the jury that
malice is an element of second degree murder. 17 4

169. Id. (Gerrard, J., dissenting).
The burden is on the defendant to prove the defense of"not responsible by reason of

insanity" by a preponderance of the evidence. NEB. REV. STAT. § 29-2203 (Reissue
1995). The United States Supreme Court has ruled that such burden-shifting schemes
do not violate the Due Process Clause of the Fifth or Fourteenth Amendments. Leland
v. Oregon, 343 U.S. 790, 800-01 (1952). See State v. Hankins, 232 Neb. 608, 637, 441
N.W.2d 854, 876 (1989) and State v. Ryan, 233 Neb. 74, 107-09, 444 N.W.2d 610, 633
(1989) for examples of Nebraska Supreme Court cases relying on Leland and Patterson
in sustaining the constitutionality of NEB REV. STAT. § 29-2203.

Courts ruling on other "affirmative defenses" have required defendants to bear the
burden of proof: Martin v. Ohio, 480 U.S. 228, 231, 236 (1987) (holding that it does not
violate the Due Process Clause to place the burden of proving self-defense on a defend-
ant charged with aggravated murder); United States v. Dominquez-Mestas, 687 F.
Supp. 1429, 1433, 1436 (S.D. Cal. 1988) (stating that "placing the burden of proving
[duress] on the defendant" is not a violation of due process), affd, 929 F.2d 1379 (9th
Cir. 1991); People v. Crawford, 372 N.W.2d 550, 552-53 (Mich. Ct. App. 1985) (holding
that the defendant did not meet burden of proving entrapment).

170. Ryan, 249 Neb. at 253, 543 N.W.2d at 151 (Gerrard, J., dissenting).
171. Id. at 253-54, 543 N.W.2d at 151 (Gerrard, J., dissenting).
172. 249 Neb. 381, 543 N.W.2d 725 (1996) (per curiam).

The court attempted to comply with the ruling in Michigan v. Long, 463 U.S. 1032
(1983), which dictates that when

a state court decision fairly appears to rest primarily on federal law, or to be
interwoven with the federal law, and when the adequacy and independence of
any possible state law ground is not clear from the face of the opinion, we will
accept as the most reasonable explanation that the state court decided the case
the way it did because it believed that federal law required it to do so.... If the
state court decision indicates clearly and expressly that it is alternatively
based on bona fide separate, adequate, and independent grounds, we, of course,
will not undertake to review that decision.

Long, 463 U.S. at 1040-41. In White, the Nebraska Court quoted specific provisions of
the Nebraska Constitution (Article I, section 3 and Article I, section 11, due process and
fair trial, respectively), and indicated that citation of United States Supreme Court deci-
sions was for guidance only. White, 249 Neb. at 387-89, 543 N.W.2d at 730-31.

173. White, 249 Neb. at 382, 543 N.W.2d at 728.
174. Id. at 382-83, 543 N.W.2d at 728.
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One of the instructions had advised the jury that "malice is that
condition of the mind shown by 'intentionally doing a wrongful act
without just cause or excuse' - a 'willful or corrupt intention of the
mind."' 175 Then, in a single-step instruction, the panel was told to
consider, first, whether the defendant was guilty of first degree mur-
der and, if not, whether he was guilty of the second degree charge. 176

Note that, according to the charge, the material elements the
state had to prove in order to get a second degree murder conviction
were: 1) causation; 2) intention (without premeditation); and 3) that
the defendant did not act in self defense. 177

The Nebraska Supreme Court held that "the fact that malice was
included as an element of first degree murder does not overcome the
deficiency in defining second degree murder. 1 78 The court explained
that, absent evidence to the contrary, there is a presumption that a
jury follows the instructions.1 79 The court stated that "under that
presumption, the jury would have understood that once it determined
that White was not guilty of first degree murder, it was no longer con-
cerned with the matter of malice."' 80

The court also rejected the State's assertion that the jurors had
found the equivalent of the element of malice when the jury rejected
the claim of self-defense by the defendant.18 ' The State argued that
because "self-defense and malice are mutually exclusive terms, the ab-
sence of one implies the existence of the other."' 8 2 The court ruled,
however, that the absence of self-defense may coexist with the absence
of malice, since, to assert self-defense successfully, "one must have

175. Id. at 383, 543 N.W.2d at 728.
176. Id. at 383-84, 543 N.W.2d at 728. The instruction read as follows:

The material elements which the State must prove by evidence beyond a rea-
sonable doubt in order to convict [White] of murder in the first degree are:

1) That [he] did unlawfully kill Patricia Cool;
2) That [he] did so purposely and with deliberate and premeditated malice;

5) That [he] did not act in self defense...
The material elements which the State must prove by evidence beyond a rea-
sonable doubt in order to convict [White] of the crime of murder in the second
degree are:

1) That [he] caused the death...
2) That [he] did so intentionally but without premeditation;
3) That [he] did not act in self defense.

Id.
177. White, 249 Neb. at 383, 543 N.W.2d at 728.
178. Id. at 384, 543 N.W.2d at 728.
179. Id. at 384, 543 N.W.2d at 728 (citing Schluter v. State, 151 Neb. 284, 295, 37

N.W.2d 396, 402 (1949); Webber v. City of Scottsbluff, 150 Neb. 446, 450, 35 N.W.2d
110, 113 (1948)).

180. White, 249 Neb. at 384, 543 N.W.2d at 728-29.
181. Id. at 384-87, 543 N.W.2d at 729-30.
182. Id. at 385, 543 N.W.2d at 729.
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both a reasonable and good faith belief in the necessity of using deadly
force." 183

The court observed "that malice, like intent, concerns the state of
mind of the slayer."' 8 4 The court noted that malice is "a condition of
the mind which is manifested by intentionally doing a wrongful act
without just cause or excuse."' 8 5 The court stated:

Since one who acts in self-defense does so with a protective
intent rather than a criminal intent devoid of justification or
excuse, such person does not act with malice and cannot be
convicted of second degree murder.' 8 6

The court added that murder in the second degree in Nebraska
can be distinguished from murder in the first degree "only in the ab-
sence of the requirement of deliberation and premeditation.'u8 7 In
both offenses, the court held, the state must prove "that the defendant
acted with malice."' 88

Justices Gerrard, Wright, and Connolly dissented, noting the
growing number of dissents on the issue of malice as an element in
second degree murder.' 8 9 The dissent added that the majority had
departed "from a part of its previous rationale," because the trial court
had not instructed the jury on malice as an element of the crime, and
this amounted to a structural error, and therefore, was not "amenable
to a harmless error analysis."' 90 The dissent criticized the majority

183. Id. at 386,543 N.W.2d at 729 (citing State v. Thompson, 244 Neb. 375,403, 507
N.W.2d 253, 272 (1993)).

184. Id. at 386, 543 N.W.2d at 729 (quoting Thompson, 244 Neb. at 399, 507 N.W.2d
at 270).

185. Id. at 386, 543 N.W.2d at 729 (citing State v. Rowe, 214 Neb. 685, 689-90, 335
N.W.2d 309, 312-13 (1983)).

186. Id. at 386, 543 N.W.2d at 729.
187. Id. at 386, 543 N.W.2d at 730 (citing State v. Payne, 205 Neb. 522, 530, 289

N.W.2d 173, 178 (1980)).
188. Id. at 386, 543 N.W.2d at 730.
189. Id. at 390, 543 N.W.2d at 731 (Gerrard, J., dissenting). Justice Wright had

previously dissented in the following cases: State v. Williams, 247 Neb. 931, 941, 531
N.W.2d 222, 229 (1995) (Wright, J., dissenting), cert. denied, 116 S. Ct. 563 (1996); State
v. Eggers, 247 Neb. 989, 992, 531 N.W.2d 231, 233 (1995) (Wright, J., dissenting); State
v. Plant, 248 Neb. 52, 58, 532 N.W.2d 619, 623 (1995) (Wright, J., dissenting); State v.
Grimes, 246 Neb. 473, 486, 519 N.W.2d 507, 517 (1994) (Wright, J., dissenting).

Justice Connolly previously dissented in State v. Ryan, 249 Neb. 218, 258, 543
N.W.2d 128, 153 (1996) (per curiam) (Connolly, J., dissenting), cert. denied, 65 U.S.L.W.
3292 (1996).

190. White, 249 Neb. at 390, 543 N.W.2d at 732 (Gerrard, J., dissenting).
In Sullivan v. Louisiana, 508 U.S. 275 (1993), the United States Supreme Court

was faced with an issue of harmless error. The Nebraska Supreme Court stated that in
Sullivan the United States Supreme Court distinguished between trial and structural
error, stating that the former can be harmless while the latter cannot be, for it vitiates
all the jury's factual findings. White, 249 Neb. 388-89, 543 N.W.2d at 731. The court
stated that the giving of a constitutionally deficient reasonable doubt instruction is
structural error. Id. at 278-79. The Nebraska majority in White held that "where the
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for developing a new concept of "protective intent," not found in Ne-
braska's justification statutes and basing the harmless error analysis
wholly on the constitution of the state. 191

Justice Gerrard honed in on the problem of whether the absence
of self-defense and the absence of malice may coexist, as the majority
had asserted. 192 He, too, analyzed the Thompson doctrine, concluding
that a mistaken subjective belief by an actor in the necessity of his
conduct, though not objectively so, is murder when it results in the
intentional killing of another when not justified under the state stat-
ute.' 9 3 Justice Gerrard stated that "lain intentional killing is either
justified, as defined by statute, or it is murder, as defined by stat-
ute. 1 9 4 "[there are no in-between crimes, nor are there any subjec-
tive, in-between justifications for an intentional killing."' 95

Justice Gerrard concluded that an "unreasonable, albeit subjec-
tive, good faith belief in the necessity of using deadly force does not
negate the existence of 'malice,' as that term is defined, in Ne-
braska."' 96 He concluded that because the jury was instructed accord-
ing to this analysis, such instruction was not error. 197

jury has not been instructed as to a material element of a crime, there is no verdict
within the meaning of [the fair trial clause of the state constitution]." White, 249 Neb.
at 389, 543 N.W.2d at 731.

The dissent in White questioned the result reached by the majority, if it was based
on the reasoning in Sullivan. That case, the dissent urged, "must be read in the context
of a 'deficient reasonable-doubt instruction,"' and the instruction in the Sullivan case "is
quite different from the ... error of erecting a presumption regarding an element of the
offense." White, 249 Neb. at 394, 543 N.W.2d at 733-34 (Gerrard, J., dissenting) (quot-
ing Sullivan, 508 U.S. at 280). It concluded that White "clearly falls into the 'trial error'
category of cases and is amenable to a harmless error analysis" under Sullivan and Rose
v. Clark, 478 U.S. 570, 576-77 (1986). Id. at 394, 543 N.W.2d at 734.

191. White, 249 Neb. at 390, 543 N.W.2d at 732 (Gerrard, J., dissenting). Justice
Gerrard wrote,

There are times when a killer claims a subjective honest belief that his actions
were necessary for his safety ... even though, on an objective appraisal by a
judge or jury, the circumstances are found to be otherwise. In Nebraska, such
a mistaken belief that results in the intentional killing of another human being
is not justified by statute and, under the law of this state, is murder.

Id. at 392-93, 543 N.W.2d at 733 (Gerrard, J., dissenting).
Justice Gerrard emphasized that "there are no in-between crimes, nor are there any

subjective, in-between justifications for an intentional killing." Id. at 393, 543 N.W.2d
at 733 (Gerrard, J., dissenting). See supra notes 185-87.

192. White, 249 Neb. at 392, 543 N.W.2d at 733 (Gerrard, J., dissenting).
193. Id. at 392-93, 543 N.W.2d at 733 (Gerrard, J., dissenting).
194. Id. at 393, 543 N.W.2d at 733 (Gerrard, J., dissenting). See NEB. REV. STAT.

§§ 28-1406 to -1416 (Reissue 1995) (defining justifications for the use of force); NEB.
REV. STAT. §§ 28-303, 28-304 (Reissue 1995) (defining the penalties for first and second
degree murder).

195. White, 249 Neb. at 393, 543 N.W.2d at 733 (Gerrard, J., dissenting).
196. Id. (Gerrard, J., dissenting).
197. Id. (Gerrard, J., dissenting).
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THE FEDERAL CONSTITUTIONAL SOURCES AND NEBRASKA'S RULE

If the United States Constitution as definitively interpreted by
the United States Supreme Court outlaws a state practice - even one
found in the bedrock law of the jurisdiction - the state conduct is
prohibited. 198

If the homicide scheme in Nebraska is prohibited by the Due Pro-
cess Clause because it eliminates malice as an element of second de-
gree murder, two solutions are possible. Either the state supreme
court could declare the second degree murder law unconstitutional, or
the court could save the statute by declaring that the element of mal-
ice continues to remain a part of the law, though eliminated from it by
statute.

Let us begin by examining the bedrock due process principles set
out in the seminal case of In re Winship.199 Winship was a juvenile
matter in which a 12-year-old boy was found to have entered a locker
and stolen $112 from a woman's purse. 200 Justice Brennan, writing
for the majority of the United States Supreme Court, stated that "[tihe
requirement that guilt of a criminal charge be established by proof
beyond a reasonable doubt dates at least from the early years of our
Nation."20 1 He added that the "beyond a reasonable doubt" standard
is accepted "virtually unanimous[ly]" in common law nations. 20 2

While this acceptance "may not conclusively establish it as a require-
ment of due process, such adherence does 'reflect a profound judgment

198. Under the Supremacy Clause of the Constitution, the "Judges in every State
shall be bound" by the Constitution, the laws of the United States made in pursuance to
it and valid treaties. U.S. CONST. art. VI, cl. 2. In 1816, the Supreme Court held that
state acts are restricted by the supreme law of the land. See generally Martin v.
Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 323-62 (1816). Criminal case judgments have
likewise been subject to federal constitutional circumscriptions. Cohens v. Virginia, 19
U.S. (6 Wheat.) 264, 319-21 (1821). Of course, states are free to grant individuals more
rights than those guaranteed by the Federal Constitution, so long as the greater rights
are products of state law. Pruneyard Shopping Center v. Robins, 447 U.S. 74, 84-85
(1980). See generally JOHN E. NowAK & RONALD D. ROTUNDA, CONsTrrurIONAL LAW,
§§ 1.5; 1.6 (5th ed. 1995).

The Supreme Court also held that the Fourteenth Amendment was no barrier to a
state's ability to enact legislation regulating the local economy. Olsen v. Nebraska, 313
U.S. 236, 240-43 (1941). The Nebraska Supreme Court hastened to decide Boomer v.
Olsen, 143 Neb. 579, 587, 10 N.W.2d 507, 511-12 (1943) declaring the same legislation
unconstitutional under state constitutional limitations.

Finally in White, the majority declared that its decision concerning the appellant's
rights rested on state, not federal, constitutional law. White, 249 Neb. at 387, 543
N.W.2d at 730.

199. 397 U.S. 358 (1970).
200. In re Winship, 397 U.S. 358, 360 (1970).
201. Winship, 397 U.S. at 361.
202. Id.
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about the way in which law should be enforced and justice
administered.'"2

0 3

He then listed older cases demonstrating this standard of proof,
which he declared was "a prime instrument for reducing the risk of
convictions resting on factual error."20 4 Justice Brennan stated:

Lest there remain any doubt about the constitutional stature
of the reasonable-doubt standard, we explicitly hold that the
Due Process Clause protects the accused against conviction
except upon proof beyond a reasonable doubt of every fact
necessary to constitute the crime with which he is charged. 205

Winship states only general principles and makes no attempt to de-
clare what facts are essential components of any charge which may be
brought under the statutes of a given state.

The Nebraska Supreme Court majority has erected a doctrine of
the necessity of malice as a component of second degree murder on the
foundation of Winship. For example, the majority in Ryan noted that
cases such as Morissette v. United States,20 6 leave no room for elimina-
tion of the element notwithstanding the statutory removal of the lan-
guage nearly 20 years ago. 2 0 7

203. Id. at 361-62 (quoting Duncan v. Louisiana, 391 U.S. 145, 155 (1968).
204. Winship, 397 U.S. at 362-63 (citing Miles v. United States, 103 U.S. 304, 312

(1881); Davis v. United States, 160 U.S. 469, 488 (1895); Holt v. United States, 218 U.S.
245, 253 (1910); Wilson v. United States, 232 U.S. 563, 569-70 (1914); Brinegar v.
United States, 338 U.S. 160, 174 (1949); Leland v. Oregon, 343 U.S. 790, 795 (1952);
Holland v. United States, 348 U.S. 121, 138 (1954); Speiser v. Randall, 357 U.S. 513,
525-526 (1958)).

205. Winship, 397 U.S. at 364.
206. 342 U.S. 246 (1952).
207. Ryan, 249 Neb. at 223-26, 543 N.W.2d at 135-36. No provision of the United

States Constitution requires Nebraska to include malice as an essential element of the
crime of second degree murder. The court majority in Ryan stated that without the
element of malice or mens rea, the second degree murder statute is of "doubtful validity
and perhaps unconstitutional." Ryan, 249 Neb. at 223, 543 N.W.2d at 135. It is true
that old Nebraska cases, interpreting the pre-1977 statute, held that malice is a neces-
sary element of the crime. However, the majority's reliance on authorities collected in
40 C.J.S. Homicide §§ 64, 65, is misplaced, since they have been distinguished, replaced
by statute or otherwise are inapplicable.

The Ryan majority cited Morissette for the proposition that legislative silence
should not be construed as eliminating malice as an element of second degree murder.
Id. at 225, 543 N.W.2d at 136. Morissette stands only for the proposition that "intent
was so inherent on the idea of the offense that it required no statutory affirmation." See
Morissette, 342 U.S. at 252. Wrongdoing must be conscious, Justice Jackson acknowl-
edged. Id. at 252. He noted that courts have devised working formulas for instructing
juries around terms such as "felonious intent," "criminal intent," "malice aforethought,"
'guilty knowledge," "fraudulent intent," "willfulness," "scienter," to denote guilty knowl-
edge or mens rea. Id. See LAFAvE & Scorr, supra note 12, § 3.5, at 302 (noting that the
meaning of "intent" has "always been rather obscure."). LaFave and Scott conclude that
the modern view of mens rea is that some form of mental state is a prerequisite to guilt.
Id. at § 3.5(e).

Moreover, the Morisette decision was written some years before the creation of the
Model Penal Code, whose authors took stock of the confusion in the old terms and con-
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The majority in Morissette examined the process by which the
states codified the common law and concluded that, even if the states
were silent on the issue of intent, "that omission did not signify disap-
proval of the principle but merely recognized that intent was so inher-
ent in the idea of the offense that it required no statutory
affirmation."20 8 The Morissette Court then observed that the states'
adherence to the notion "that wrongdoing must be conscious to be
criminal" is manifested "by the variety, disparity and confusion of
their definitions of the requisite but elusive mental element."20 9 The
omission by Congress of any of these definitions was not, the Court
concluded, a rejection of the inherent necessity of intent to prove a
crime.

2 10

Congressional silence as to mental elements in an Act merely
adopting into federal statutory law a concept of crime already
so well defined in common law and statutory interpretation
by the states may warrant quite contrary inferences than the
same silence in creating an offense new to general law, for
whose definition the courts have no guidance except the
act. 2 11

The Nebraska Supreme Court majority has misapplied the admo-
nition in Morissette, which is only that intent, for due process pur-
poses, must be present in a crime such as homicide.2 12 The Morisette
admonition is against removing intent from a crime of this nature, not
to restoring verbiage deliberately removed in an attempt to modernize
the criminal code. 2 13 Thus, the 1977 Nebraska amendment fully com-

cluded that the new code "does not rely on the common law vocabulary to distinguish
among these offenses but substituted the culpability, concepts developed [in the Code] as
the basis for making the appropriate distinctions among criminal homicides." 1 AmERI-
CAN LAw INSTrrUTE, supra note 12, at § 210, at 1. The new concepts, they observed,
"provide a more satisfactory means of stating the culpability required for murder than
did the old language of 'malice aforethought' and its derivatives." Id. at § 210, at 2.

208. Morissette, 342 U.S. at 252. See United States v. U.S. Gypsum Co., 438 U.S.
422, 437 (1978) (stating that "intent generally remains an indispensable element of a
criminal offense.").

209. Morissette, 342 U.S. at 252.
210. Id. at 261-62.
211. Id. at 262.
212. See supra note 208 and accompanying text.
213. The Ryan dissent emphasizes this point, stating:

Thus it is clear that the Legislature, in the 1977 revision of the criminal code,
contrary to the majority's assertion, was not silent as to whether malice re-
mained an element of second degree murder. By removing malice from the
statutory text of only the second degree murder statute, the Legislature acted
affirmatively with the intention of changing only the second degree murder
statute and eliminating malice as an element of that particular crime.

Ryan, 249 Neb. at 243-44, 543 N.W.2d at 146 (Gerrard, J., dissenting).
The court in State v. Grimes noted that the legislature provided:
Section 19 [§ 28-304] is comparable to Section 28-402 or second degree murder.
It differs from the present section, which requires the killing to be purposely
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ports with the due process guidance of Morissette and does not need,
for its validity, to have a judicial restoration of a concept which is re-
dundant at best and confusing at worst.214

With regard to the second core issue, it is clear that the Nebraska
Legislature had created a process under which a defendant in a crimi-
nal case could raise justification or excuse as an affirmative de-
fense. 215 This statutory scheme was enacted in 1972 and reformed
three years later, that is, before the enactment of the penal code in
1977.216

This justification and excuse scheme simply does not produce the
absurd consequences which the Ryan majority fears. 217 The source of
the fear is the presumption that shifting the burden of production on a
defense to a crime is a violation of the In re Winship doctrine that the
state must prove all elements of a crime beyond a reasonable doubt,
and may not shift the burden to the defendant. 218

and maliciously, whereas the new code requires that the cause of death of a
person need only be done intentionally. The penalty under existing law and
this section is the same, i.e., 10 years to life imprisonment.

State v. Grimes, 246 Neb. 473, 487-88, 519 N.W.2d 507, 517-18 (1994) (Wright, J., dis-
senting) (citing L.B. 38, Summary of Contents, Judiciary Committee, Neb. Unicameral,
85th Leg., 1st Sess. 3 (Jan. 24-26, 1977)).

214. The American Law Institute notes that the homicide model does not rely on the
common law vocabulary to distinguish among the offenses found within it, but rather
adopts new culpability concepts. 1 AMERICAN LAw INSTrruTE, supra note 12, § 210, at 1.
It also indicated that language employing the words "purposely, knowingly, or reck-
lessly under circumstances manifesting extreme indifference to the value of human life"
is a more satisfactory means of stating the culpability required for murder than the old
language of "malice aforethought." 1 AMERICAN LAw INSTrrUTE, supra note 12, at art.
2102. See State v. Bright, 238 Neb. 348, 351, 470 N.W.2d 181, 183 (1991) (stating that
"in the context of a statute such as § 28-706 [criminal non-support of a minor child],
'intentionally' means willfully or purposely, and not accidentally or involuntarily.").

215. See supra notes 146-47 and accompanying text.
216. Id.
217. The majority wrote

law enforcement officials forced to kill in the line of duty cause the death of
another person intentionally....

If malice is not read into § 28-304(1), individuals who commit legal acts,
though punishable under the statute, would have to defend themselves
through an affirmative defense of justification .... This results in a shifting of
the State's burden of proving every element of the crime charged in a criminal
case.

Ryan, 249 Neb. at 226-27, 543 N.W.2d at 137 (citation omitted).
But Justice Gerrard disposed of this concern by calling attention to the fact that the

justification and excuse statute erased the common law defenses and enacted statutory
affirmative defenses. Id. at 244, 543 N.W.2d at 146 (Gerrard, J., dissenting). Nebraska
case law, Justice Gerrard noted, makes it clear that the nature of an affirmative defense
"is such that the defendant has the initial burden of going forward" with some evidence
of the defense and the state must disprove it "beyond a reasonable doubt." Id. at 244,
543 N.W.2d at 146 (Gerrard, J., dissenting).

218. Winship, 397 U.S. at 361.
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In fairness to the Nebraska majority, the difficulty in determining
the Winship requirements results from two subsequent United States
Supreme Court cases cited by Justice White in State v. Cave.2 19 These
two cases, Mullaney v. Wilbur 220 and Patterson v. New York, 2 2 1 gave
conflicting signals as to the status of the burden doctrine. 22 2 This con-
flict has led one scholar to write,

There should be no difference in constitutional terms between
a legislature saying that a crime involves elements a, b, and
c, with the defendant having to bear the burden of proving c,
and an alternative scheme in which the crime is defined by
elements a and b alone, with the defendant given a defense of
c that the defense must prove. Any formalistic rule must
prove unsatisfactory. 2 23

This same scholar avers that "[niothing on the face of the Consti-
tution indicates which elements of an offense are mandatory." 22 4 Fur-
thermore, the Model Penal Code was conceived to move away from the
confusing common law vocabulary used for generations to distinguish
among offenses. 2 25 It substituted culpability concepts. 22 6 In the
Model Penal Code, the scholars note that these new concepts "provide
a more satisfactory means of stating the culpability required for mur-
der than did the older language of 'malice aforethought' and its
derivatives."

2 27

To understand the fundamental Winship requirements in modern
terms, one must resort to a primer on burden of proof rules in criminal
cases. The burden has two components, that of production and that of
persuasion.2 28 The former relates to providing sufficient evidence to
place a given fact in issue.2 29 It is, the authorities agree, normally

219. Cave, 240 Neb. at 788-89, 484 N.W.2d at 463-64.
220. 421 U.S. 684 (1975).
221. 432 U.S. 197 (1977).
222. Cave, 240 Neb. at 787-89, 484 N.W.2d at 463-64. See Mullaney v. Wilbur, 421

U.S. 684, 703-04 (1975) (holding that a jury instruction that proof of malice could be
inferred from intent violated the defendant's due process rights by shifting the burden
of disproving an essential element of the crime); and Patterson v. New York, 432 U.S.
197, 198, 216 (1977) (holding that the New York Legislature's decision to require the
defendant to prove the affirmative defense of extreme emotional disturbance does not
violate due process).

223. Stephen Saltzburg, Burdens of Persuasion in Criminal Cases: Harmonizing
the Views of the Justices, 20 AM. CRIM. L. REV. 393, 398 n.33 (1982).

224. Stephen Saltzburg, 20 AM. CRIM. L. REV. at 401.
225. 1 AMERICAN LAW INSTrruTE, supra note 12, § 210, at 1.
226. Id.
227. Id. at 2.
228. Project, Twentieth Annual Review of Criminal Procedure: United States

Supreme Court and Courts of Appeals 1989-1990, 79 GEo. L.J. 591, 1076 n.2096 (1991).
229. Id. See 1 LAFAVE & ScoTr, supra note 12, § 1.8; McCORMICK, EVIDENCE,

§§ 336-37 (3d ed. 1984).
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borne by the "party who first pleaded the existence of a fact not yet in
issue, but it can shift ....

The burden of persuasion, on the other hand, requires its bearer
to convince the fact finder "that a fact in issue should be decided a
certain way."231 Due process principles require the prosecution toper-
suade on all elements of the charged violation.232 Patterson requires
that shifting of the persuasion burden must withstand scrutiny under
the due process clause. 233 The Supreme Court has also required trial
courts to instruct juries on all elements which prosecutors must prove
beyond a reasonable doubt.234

McMillan v. Pennsylvania235 held that "in determining what facts
must be proved beyond a reasonable doubt the state legislature's defi-
nition of the elements of the offense is usually dispositive."236 McMil-
lan does not foreclose any inquiry into the validity of a statutory
definition of crime, or of the procedures to convict a defendant of
crime.

The Court in McMillan repeats, however, language from both Pat-
terson and Speiser v. Randall,237 which in no uncertain terms con-
cedes to the state the power to govern the definition and processes of
crimes and convictions. 238 This is a legislative function and the judici-
ary should not interfere unless the enactment "offends some principle
of justice so rooted in the traditions and conscience of our people as to
be ranked as fundamental."23 9

As if to emphasize this "hands off' approach to legislative choices
regarding the elements and procedures of crimes the Court added,
"We reject the view that anything in the Due Process Clause bars
States from making changes in their criminal law that have the effect
of making it easier for the prosecution to obtain convictions."24 °

The end result is that the state has the constitutional power to
allocate the burden of proof to the defendant on certain exculpatory or
mitigating matters. 241 This is evident in affirmative defense issues
such as insanity, justification or excuse. The Nebraska minority rec-
ognized this development while acknowledging that the burden of pro-

230. Id. Project, 79 GEO. L.J. at 1076 n.2096.
231. Id.
232. Id.
233. Patterson, 432 U.S. at 210-11.
234. Osborne v. Ohio, 495 U.S. 103, 122-26 (1990).
235. 477 U.S. 79 (1986).
236. McMillan v. Pennsylvania, 477 U.S. 79, 85 (1986).
237. 357 U.S. 513 (1958).
238. McMillan, 477 U.S. at 85.
239. Id. (citing Speiser v. Randall, 357 U.S. 513, 523 (1958)).
240. Id. at 89 n.5.
241. Id. at 84.
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duction on the defendant is small and the evidence necessary to raise
an affirmative defense may, in fact, have been presented in the state's
case-in-chief.242

CONCLUSION

For more than a hundred years, murder in the second degree in
Nebraska was a crime which required proof of malice. The legislature
changed that in 1977 as part of a massive re-examination of the crimi-
nal code. The Nebraska Supreme Court has insisted that malice
must continue to be an element of the crime because without it due
process of law would be violated and the criminal code would not make
sense.

The court was never consistent after the 1977 amendment in in-
sisting upon the inclusion of malice in the crime and only recently
grappled with the justifications - other than historical - for its in-
clusion. At the same time, a vocal minority has argued that the legis-
lature is the governmental body charged with defining crimes in
Nebraska and that due process does not require adherence to an out-
dated doctrine.

While the Supreme Court of the United States, in fashioning
some of the contours of due process of law, has addressed the question
of the duty of a prosecutor to prove all elements of a crime beyond a
reasonable doubt, it has neither ruled that malice must be a require-
ment of homicide nor that the state may not shift the burden of pro-
duction on certain affirmative defenses to crimes.

However, the United States Supreme Court has not made the job
of state courts an easy one. The two leading cases have confounded
courts and scholars. 243 It is not altogether clear what the due process

242. Ryan, 249 Neb. at 244, 543 N.W.2d at 146 (Gerrard, J., dissenting).
243. See supra notes 220-43 and accompanying text.

The critics of the United States Supreme Court have charged that the Court has not
explained the circumstances governing the prosecution's duty to meet the Winship bur-
den of proving an issue beyond a reasonable doubt. See, e.g., Stephen Saltzburg, Bur-
dens of Persuasion in Criminal Cases: Harmonizing the Views of the Justices, 20 AM.
CRIM. L. REV. 393, 394 (1983); Ronald Jay Allen, Mullaney v. Wilbur, The Supreme
Court, and the Substantive Criminal Law -An Examination of the Limits of Legitimate
Intervention, 55 Tzx. L. REV. 269, 269-70 (1977); John Calvin Jeffries, Jr. & Paul B.
Stephan III, Defenses, Presumptions, and the Burden of Proof in the Criminal Law, 88
YALE L.J. 1325, 1327-28 (1979). See also C. Peter Erlinder, Mens rea, Due Process, and
the Supreme Court: Toward a Constitutional Doctrine of Substantive Criminal Law, 9
AM. J. CRIM. L. 163, 165 (1981) (suggesting that "the Supreme Court's recent reliance
upon the ALI Model Penal Code for a clear definition of mens rea has removed one of the
major impediments to the further development of a doctrine of substantive criminal law
based upon the common law notions of criminal culpability."). Cf. United States v. Bai-
ley, 444 U.S. 394, 406 (1980) (stating that "[pirinciples derived from common law as well
as precepts suggested by the American Law Institute must bow to legislative
mandates.").
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definition of "intent" is.244 Moreover, there continues to be debate
about the outer limits of the rules concerning shifting burdens of
proof.245

It is clear that the intellectual debate between the majority and
minority on the Nebraska Supreme Court has been much more sophis-
ticated and honest than the demagoguery from certain critics of the
court and many who control or comment in the media. Complex crimi-
nal procedure matters are often opportunities for political postur-
ing.2 46 It is always easy to accuse a court which must wade through
dunes of thick jurisprudence to reach unpopular opinions of failing to
do its job.

The Nebraska majority has chosen a wrong path. It can retrace
its juridical steps and reach a correct conclusion in future second de-
gree murder cases.

244. See supra note 207 and accompanying text.
Nebraska's criminal code of 1977 is not the only code which has elicited conflict

surrounding its meaning and interpretation. For example, one commentator criticized
the Colorado criminal code for its approach to revision by stating that the code "fits
together awkwardly and . . . leaves unanswered important questions concerning the
elements of criminal offenses. This is especially so with regard to its mens rea provi-
sions." Marianne Wesson, Mens Rea and the Colorado Criminal Code, 52 U. COLO. L.
REV. 167, 210 (1981).

245. See supra notes 110-17 and accompanying text. See also Erica Mendelson Eis-
inger, Note, After Sandstrom: The Constitutionality of Presumptions that Shift the Bur-
den of Production, 1981 Wisc. L. REV. 519, 522 (1981) (stating that "the status of
presumptions that shift the burden of production to the defendant is unclear.").

In 1992, the Supreme Court decided Medina v. California, 505 U.S. 437, 445 (1992)
sanctioning the placing of the burden of proving incompetency to stand trial on the de-
fendant. Justice Kennedy relied on Patterson, noting that the court should only ask
whether the challenged provision "'offends some principle of justice so rooted in the tra-
ditions and conscience of our people as to be ranked as fundamental."' Id. (citations
omitted).

246. Justice David Lanphier of the Court was targeted in August, 1996, by a group
called Citizens for Responsible Judges seeking his ouster under the Nebraska Merit
Plan retention vote. His participation in the "malice" majority was one of the two rea-
sons given for seeking his removal. In September, a Political Action Committee called,
"Nebraskans for an Impartial Judiciary" was formed to urge Lanphier's retention on the
Court. Nebraskans for an Impartial Judiciary, OMAHA WORLD-HERALD, Oct. 3, 1996, at
20.
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