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INTRODUCTION

Over the last several years, the Nebraska Legislature has given
Nebraska businesses and legal practitioners a strong dose of alphabet
soup when it comes to business entities. First came L.L.C.s (Limited
Liability Companies),' next came the RMBCA (Revised Model Busi-
ness Corporation Act),2 and most recently the RMNCA (Revised Model
Nonprofit Corporation Act) and L.L.P.s (Limited Liability Partner-
ships).3 For this, we can primarily thank the vision and efforts of Sen-
ator Douglas A. Kristensen of Minden who sponsored each of the
referenced laws as priority legislative bills. 4 Certainly, these changes
have finally moved Nebraska business into the 20th Century.

Although all of the legislation modifying Nebraska's business
statutes probably deserve further discussion in a forum such as this,
the focus of this article will be on limited liability partnerships. Effec-
tive July 18, 1996, Nebraska businesses and practitioners were free to
choose L.L.P.s as a form of business entity.5 This Article will analyze
the development of limited liability partnerships and legal issues

t B.S. B.A., University of Colorado at Boulder, 1984; J.D., Creighton University,
1987. The author is shareholder in the Omaha law firm Koley, Jessen, Daubman &
Rupiper, P.C.

1. NEB. REV. STAT. §§ 21-2601 to -2653 (Cum. Supp. 1994).
2. NEB. REV. STAT. §§ 21-2001 to -20,147 (Reissue 1991 & Cum. Supp. 1994).
3. L.B. 681, 94th Leg., 2nd Sess., 1996 Neb. Laws 190. Sections 1 to 177 of LB

681 constitute the new Nebraska Nonprofit Corporation Act, which is based upon the
Revised Model Nonprofit Corporation Act, and will take effect as of January 1, 1997.
Sections 198 to 214 of LB 681 contain the provisions relating to limited liability partner-
ships. Although sections 198 to 214 may be more accurately described as an amend-
ment to the Uniform Partnership Act, those sections will be referred to generally as the
"Nebraska Limited Liability Partnership Act." The remaining sections of LB 681
amend other business entity statutes which do not impact the topic of this article.

4. A "priority" bill assures that the bill will be heard by the appropriate commit-
tee ahead of non-priority bills in committee and assures, if the bill is advanced out of the
committee, that it will be heard by the Unicameral ahead of non-priority bills. See Ne-
braska Unicameral Rule 5, § 5. In each legislative session, each state senator has one
priority bill, each committee has two priority bills and the speaker of the Unicameral
has twenty-five priority bills. Id. The Unicameral is in session for ninety "legislative
days" in odd-numbered years and sixty "legislative days" in even-numbered years. See
NEB. CONST. art. III, § 10.

5. Sections 198 to 214 of LB 681, Laws 1996, were not subject to the emergency
clause in the bill and, therefore, became effective three months after the adjournment of
the 1996 legislative session, which occurred on April 18, 1996. L.B. 681, 94th Leg., 2nd
Sess., § 215, 1996 Neb. Laws 190, 251.
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which have arisen or may arise surrounding L.L.P.s; and will en-
deavor to determine the short and long-term usefulness of L.L.P.s as a
planning tool.

I. THE CRASH COURSE ON LIMITED LIABILITY
PARTNERSHIPS

A. WHAT ARE THEY?

Limited liability partnerships ("L.L.P.s") are a relatively new
business entity.6 L.L.P.s attempt to entice the prospective user with
the two darlings of business and tax planning: flow-through taxation
and limited liability.7

At its core, a limited liability partnership remains a general part-
nership. A partnership is "[a] voluntary contract between two or more
competent persons to place their money, effects, labor, and skill, or
some or all of them, in lawful commerce or business, with the under-
standing that there shall be a proportional sharing of the profits and
losses between them."8 The operations of a partnership have always
been, and continue to be, taxed at only one level, that being the indi-
vidual tax brackets of the partners (e.g., flow-through taxation).9 As
will be discussed further in this Article, the limited liability provided
by statute for limited liability partnerships should not change or mod-
ify this flow-through taxation.10

Obviously, "limited liability" was one of the catalysts for the con-
cept of limited liability partnerships. All business owners desire to
limit their "liability" in whatever legal manner possible. Although
there are ways to provide protection against liability (e.g., insurance),
a shield against liability is considered most desirable if obtainable.
Although limited, liability partnerships, now available in Nebraska,
provide "limited liability," it is more limited than is available through
other business entities.11 As a result, a key question which will be
addressed by this Article is whether the limited liability available
through the use of a limited liability partnership in Nebraska is suffi-
cient to make L.L.P.s a useful business form.

6. Texas was the first state to enact a Limited Liability Partnership Act in 1991.
TEx. REV. Civ. STAT. ANN. art. 6132a-1 (West 1996).

7. See infra Part III.
8. BLAci's LAw DICTIONARY 1120 (6th ed. 1990). Section 67-306 of the Nebraska

Revised Statutes defines a partnership as "[a] partnership is an association of persons
organized as a separate entity to carry on a business for profit." NEB. REV. STAT. § 67-
306 (Reissue 1990).

9. See infra notes 46-48 and accompanying text; NEB. REV. STAT. § 77-2727 (Cum.
Supp. 1994).

10. For example Limited Partnerships retained their flow through taxation attrib-
utes despite their limited liability. See infra notes 56-59 and accompanying text.

11. See infra notes 25-27, 76 and accompanying text.
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B. WHAT IS THE GENESIS?

As noted above, the first limited liability partnership act was en-
acted by the State of Texas. 12 L.L.P.s are now available virtually
throughout the United States.13

12. See supra note 6 and accompanying text.
13. As of the writing of this article, the author found that 44 states, including Ne-

braska, and the District of Columbia, had adopted limited liability partnership statutes.
As with Nebraska, the Limited Liability Partnership "Acts" in other jurisdictions were
adopted generally as amendments to the partnership laws of those jurisdictions. The
provisions are, therefore, codified at scattered locations throughout the general partner-
ship and related statutes. To follow is a list of the states (and the District of Columbia)
and the general location of the statutes where the Limited Liability Partnership "Act"
can be found in each jurisdictionL: Alabama (Uniform Partnership Act of 1996, No. 96-
528, 1996 Ala. Acts 796 (effective Jan. 1, 1997); Arizona (ARiz. REV. STAT. ANN. §§ 29-
244 to -257 (West Supp. 1995)); California (CAL. CORP. CODE §§ 15002-15058 (West
Supp. 1996)); Colorado (CoLo. REV. STAT. §§ 7-60-141 to 7-62-1104 (Supp. 1996)); Con-
necticut (CONN. GEN. STAT. ANN. §§ 34-40 to -81z (West Supp. 1996)); Delaware (DEL.

CODE ANN. tit. 6, §§ 1502-47, § 17-214 (1993 & Supp. 1995)); District of Columbia (D.C.
CODE ANN. §§ 41-101, 41-143 to -148 (Supp. 1996)); Florida (FLA. STAT. ANN. chs. 620-78
to -.789 (West Supp. 1996)); Georgia (GA. CODE ANN. §§ 14-8-2 to -64 (Supp. 1996));
Idaho (IDAHO CODE §§ 53-302 to -504 (Supp. 1995)); Illinois (ILL. COMP. STAT. ANN. 805/
205-2 to -40 (West 1996)); Indiana (IND. CODE ANN. §§ 23-4-1-2 to -52 (Michie Supp.
1996)); Iowa (IowA CODE ANN. §§ 486.2-.46 (West Supp. 1996)); Kansas (KAN. STAT.
ANN. §§ 56-302 to -347, 56-1a102 (1994 & Supp. 1995); id. §§ 17-2708, 17-7606 (1995));
Kentucky (Ky. REV. STAT. ANN. § 275.015, §§ 362.155-.605 (Banks-Baldwin Supp.
1995)); Louisiana (LA. REV. STAT. ANN. §§ 9:3431-:3435 (West Supp. 1996); id. § 12:117
(West 1994 & Supp. 1996)); Maine (Act of April 10, 1996, ch. 633, 1996 Me. Legis. Serv.
552 (West)); Maryland (MD. CODE ANN., Bus. OCC. & PROF. § 1-101 (Supp. 1995) and
MD. CODE ANN., CORPS. & Ass'NS §§ 1-203 to 10-102 (Supp. 1995)); Massachusetts (1995
Mass. Adv. Legis. Serv. 281 (Law. Co-op.)); Michigan (MICH. COmp. LAWS ANN.
§§ 449.15-.48 (West Supp. 1996)); Minnesota (MINN. STAT. ANN. §§ 319A.02-.12 (West
1996); id. §§ 323.02-.47 (West 1995 & Supp. 1996)); Mississippi (Miss. CODE ANN. §§ 79-
12-3 to -177 (Supp. 1995)); Missouri (Mo. REV. STAT. §§ 358.020-.510 (Supp. 1995));
Montana (MONT. CODE ANN. §§ 35-10-102 to -710 (1995); Nebraska (L.B. 681, §§ 198 to
214, 94th Leg., 2nd Sess., 1996 Neb. Laws 190, 245-51 (codified as amended at NEB.
REV. STAT. §§ 67-301 to -346)); Nevada (NEV. REV. STAT. ANN. §§ 87.020-.560 (Michie
1995)); New Hampshire (Act effective Aug. 9, 1996, ch. 212, 1995 NH H.B. 580); New
Jersay N.J. STAT. ANN. § 42:1-2 to -49 (West Supp. 1996)); New Mexico (N.M. STAT. ANN.
§§ 54-1-1 to -48 (Michie Supp. 1996)); New York (N.Y. PARTNERSHIP LAw §§ 2-71, 121-
1500 to -1503 (McKinney Supp. 1996)); North Carolina (N.C. GEN. STAT. §§ 55B-9, 59-32
to -84.3 (1995)); North Dakota (N.D. CENT. CODE §§ 45-22-01 to -27 (Supp. 1995)); Ohio
(OHIO REV. CODE ANN. §§ 1775.05-1777.03 (Banks-Baldwin 1994)); Oklahoma (Act effec-
tive Nov. 1, 1996, ch. 223, 1996 Okla. Sess. Law Serv. 871 (West)); Oregon (Act effective
Jan. 1, 1996, ch. 689, 1993 Or. Laws 2075)); Pennsylvania (PA. CoNs. STAT. ANN.
§§ 8201-21 (West 1995)); Rhode Island (Act of Aug. 6, 1996, ch. 96-270, 1995 RI H.B.
8082); South Carolina (S.C. CODE ANN. §§ 33-41-20 to -1210 (Law. Co-op. Supp. 1995));
South Dakota (S.D. CODIFIED LAws §§ 48-1-1 to -111 (Michie Supp. 1995)); Tennessee
(TENN. CODE ANN. §§ 61-1-101 to -147 (Supp. 1995)); Texas (Tx. REV. Cirv. STAT. ANN.
art. 6132a-1 to 6132b-10.04 (West Supp. 1996)); Utah (UTAH CODE ANN. §§ 48-1-1 to -48
(Supp. 1996)); Virginia (VA. CODE ANN. §§ 50-43.1 to -73.78, 54.1-3902 (Michie Supp.
1995)); Washington (WASH. REV. CODE ANN. §§ 25.04.700-.750 (West Supp. 1996)); Wis-
consin (Act of Dec. 1, 1995, act 97, 1995-96 Wis. Legs. Serv. 871 (West)). See generally
ALAN R. BROMBERG & LARRY E. RiBSTEIN, BROMBERG & RIBSTEiN ON LIMITED LiALrrY

PARTNERSHIPS AND THE REVISED UNIFORM PARTNERSHIP ACT (1995) [hereinafter BROM-
BERG & RmsTEim].

1996]
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C. How DID THEY COME ABouT?

As the title to this Article indicates, it would be hard to suggest
that limited liability partnerships were developed for a reason other
than the protection of professionals, most specifically lawyers and ac-
countants. 14 Historically, many law and accounting firms have oper-
ated through general partnerships. Although the rationale for such
firms operating as general partnerships may not be well documented,
it probably relates to the fact that the previously available options for
business entity forms never seemed to provide any other viable option,
especially if the firms had multi-state and/or international operations.
The corporate format left an impossible maze of rules and restric-
tions.15 Limited partnerships were not an option because most, if not
all, of the partners were active in the management and control of the
business, and a limited partner loses limited liability protection if he
or she "participates in the control of the business." s6 Even the limited
liability company probably seemed inappropriate for much the same
reasons (if not even more so) as those set forth above, relating to
corporations. 

17

As previously noted, limited liability partnerships are at their
core, partnerships. In fact, the Nebraska Limited Liability Partner-
ship Act amends the Nebraska Uniform Partnership Act. 8 The lim-
ited liability partnership provided professional organizations with an
opportunity to obtain some limited liability even if the benefits were
not yet consistent throughout the country or internationally. Even if a
state did not recognize the limited liability aspects of limited liability
partnerships, these jurisdictions would recognize the entity as a gen-
eral partnership for all other purposes. 19

As is also obvious from the title of this Article, the main question
that the author had when hearing of the passage of the Nebraska Lim-

14. BROMBERG & RmsTEiN, supra note 13, at § 1.101.
15. For example, in Nebraska, professionals seeking to operate as a corporation

must be a professional corporation as contemplated by the Nebraska Professional Cor-
poration Act, NEB. REV. STAT. §§ 21-2201 to -2222 (Reissue 1991 & Cum. Supp. 1994).
For purposes of that Act, each shareholder must be "licensed or otherwise legally au-
thorized within this state to render the same professional service as the corporation."
NEB. REV. STAT. § 21-2202(3) (1995 Supp.). See NEB. REV. STAT. §§ 21-2204(1), 21-2205,
to -2213 (Reissue 1990 & Supp. 1995). The restrictions in the Nebraska statutes make
it difficult, if not impossible, for a multi-state or multi-national firm of professionals to
utilize a corporate form in Nebraska.

16. NEB. REV. STAT. § 67-251 (Reissue 1990 & Cum. Supp. 1994).
17. NEB. REV. STAT. § 21-2601 to -2653 (Cum. Supp. 1994).
18. See L.B. 681, 94th Leg., 2nd Sess., 1996 Neb. Laws 190.
19. The "formation" process for a limited liability partnership is a simple registra-

tion of a general partnership. The unavailability of this registration process in a state
or foreign country should not impact the existence or non-existence of a general
partnership.
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ited Liability Partnership Act is whether this business entity form
provides a useful opportunity and planning tool for businesses, other
than professionals, or whether it simply provides a safe haven for pro-
fessionals located in Nebraska. 20 The only way that this question can
be adequately addressed is to first analyze the new Nebraska Limited
Liability Partnership Act, then compare and contrast it with other
business entity forms now available in Nebraska, and finally to ana-
lyze the issues which may arise in the use of this business entity.

II. NEBRASKA LIMITED LIABILITY PARTNERSHIP ACT

A. LIMITED LIABILITY PROVISIONS

As was previously noted, the term "Nebraska Limited Liability
Partnership Act" is probably a misnomer, because the provisions for
limited liability partnerships were contained in a legislative bill gov-
erning several different types of business entities, including partner-
ships.2 1 The "Act" is an amendment to the Nebraska Uniform
Partnership Act, which is contained at Nebraska Revised Statute sec-
tions 67-301 et seq.2 2 The cogent terms of the Nebraska Limited Lia-
bility Partnership Act are contained at Nebraska Revised Statute
section 67-315(2)-(4) which provides as follows:

(2) Subject to subsection (3) of this section, a partner in a reg-
istered limited liability partnership is not liable directly
or indirectly, including by way of indemnification, contri-
bution, assessment, or otherwise, for debts, obligations,
and liabilities of or chargeable to the partnership or an-
other partner or partners, whether in tort, contract, or
otherwise, arising from omissions, negligence, wrongful

20. The author of the bill, Senator Kristensen, obviously felt that the Nebraska
Limited Liability Partnership Act had broad application because he advised his fellow
senators as follows in a memorandum:

An LLP may be especially attractive to small businesses and start-up ven-
tures (e.g., corner grocery stores, plumbing supply companies, beauty salons,
etc.). This is because LLP's have low start-up costs and the hassle-free advan-
tages of a partnership while affording protection to the owner's personal assets
against litigation. Other forms of organization that provide protection for the
personal assets of a business owner often carry with them significant costs.
Other business forms may require a significant level of sophistication to deal
with federal and state tax requirements, corporate filings, director's meetings
and minutes, stock issuance and similar types of financial requirements. The
owners of many small and start-up ventures often struggle to cope with these
many requirements.

LLP's provide a simpler form of organization for small businesses and be-
gin to put them on parity with larger, better capitalized organizations that can
afford the ancillary expenses of more complex business organizations.

Memorandum from Sen. Douglas A. Kristensen to members of the Nebraska Legisla-
ture 1 (on file with the CRFIGHTON LAw REviEw).

21. See supra note 3 and accompanying text.
22. Id.

1996]



CREIGHTON LAW REVIEW

acts, misconduct, or malpractice performed or committed
while the partnership is a registered limited liability
partnership and in the course of the partnership business
by another partner or an employee, agent, or representa-
tive of the partnership.

(3) Subsection (2) of this section shall not affect the liability
of a partner in a registered limited liability partnership
for his or her own omissions, negligence, wrongful acts,
misconduct, or malpractice or that of any person under
the direct supervision and control of the partner.

(4) A partner in a registered limited liability partnership is
not a proper party to a proceeding by or against a regis-
tered limited liability partnership if the object of the pro-
ceeding is to recover damages or enforce the obligations
arising out of the omissions, negligence, wrongful acts,
misconduct, or malpractice of the type described in sub-
section (2) of this section unless the partner is personally
liable under subsection (3) of this section.23

It should be noted that the term "registered" is utilized through-
out the Nebraska Limited Liability Partnership Act, which reflects the
manner in which the entity is formed.

The key provision of the statutory language quoted above pro-
vides that a partner is not liable for "omissions, negligence, wrongful
acts, misconduct or malpractice" unless that partner is at fault or is in
direct supervision and control of the parties involved. Later, this Arti-
cle will discuss whether limited liabililty can be beneficial to business
ventures other than professionals, and if so, what other issues may be
raised.

2 4

The "limited liability" afforded by the Nebraska Limited Liability
Partnership Act (the "Act") is truly "limited" in that it only provides
protection against vicarious liability for "wrongdoing" of others not
under that partner's control.25 In this sense, the Act is consistent
with the limited liability partnership legislation the majority of states
have adopted.2 6 However, a growing number of states have expanded
the concept of limited liability for limited liability partnerships to in-
clude the general debts and obligations of the partnership.2 7

23. L.B. 681, § 205(2), (3), (4), 94th Leg., 2nd Sess., 1996 Neb. Laws 190, 246-47
(codified as amended at NEB. REv. STAT. § 67-315(2)-(4)).

24. See infra text Part IV.
25. See supra note 23 and accompanying text. The Nebraska Limited Liability

Partnership Act does not extend limited liability to protect a partner against the gen-
eral debts and obligations of the partnership.

26. See generally BROMBERG & RIBSTE1N, supra note 15, §§ 3.02, 3.03.
27. Alabama, California, Georgia, Idaho, Indiana, Missouri, Montana, New York,

Maryland, Massachusetts, Minnesota, North Dakota, Oregon and South Dakota have
these types of statutes. See Larry E. Ribstein, Possible Futures for Unincorporated
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B. FORMATION OF A NEBRASKA LIMITED LIABILITY PARTNERSHIP

Certainly, of all Nebraska business entities, a limited liability
partnership is the easiest to "form." Limited liability partnerships are
at their core a general partnership and, as such, they continue to be
governed by the Nebraska Uniform Partnership Act. 28 Therefore, the
only action necessary to become a "limited liability partnership" in Ne-
braska is to "register" a general partnership. 29 The registration pro-
cess is simple. It requires only that the partnership file with the
Nebraska Secretary of State an application setting forth (i) the name
of the partnership, (ii) the address of its principal office, (iii) the street
address of its registered office and the name and street address of the
registered agent for service of process in Nebraska, (iv) a brief state-
ment of the business in which the partnership engages, (v) any other
matters the partnership determines to include, and (vi) a statement
that the partnership is applying for registration as a registered lim-
ited liability partnership.30 A foreign limited liability partnership is
required to file a similar application, including, in addition to the re-
quirements of a Nebraska limited liability partnership, (i) the state or
other jurisdiction or county in which the foreign limited liability part-
nership is registered, and (ii) a statement that the partnership is ap-
plying for registration as a foreign registered limited liability
partnership. 31 In essence, the filing required by a partnership to be-
come a limited liability partnership is less burdensome than the cur-
rent requirement of county filing and notice for general
partnerships.

32

After registration, a limited liability partnership is required to
use the words "registered limited liability partnership" or the abbrevi-
ation "L.L.P." or "LLP."33

Firms, 64 U. CIN. L. REV. 319 n.6 (1996); Uniform Partnership Act of 1996, No. 96-528,
§ 1010, 1996 Ala. Acts 796; 880. The American Bar Association endorses this expansion
of limited liability in its Model Limited Liability Partnership Act (Proposed Prototype
1995).

28. See supra note 3 and accompanying text.
29. L.B. 681, § 212, 94th Leg., 2nd Sess., 1996 Neb. Laws 190, 249-50 (to be codi-

fied at NEB. REV. STAT. § 67-344).
30. Id.
31. Id.
32. See NEB. REV. STAT. §§ 67-101 to -105 (Reissue 1990). The author would note

that his experience has been that compliance with these statutes is sporadic at best.
Legal practitioners need to be aware of these county filing and notice requirements in
order to avoid an argument that a limited liability partnership registration is invalid
because the underlying general partnership is not in compliance with the above cited
statutes.

33. L.B. 681, § 213, 94th Leg., 2nd Sess., 1996 Neb. Laws 190, 250-51 (to be codi-
fied at NEB. REV. STAT. § 67-345).
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C. SPECIAL PROVISIONS

1. Regulatory Oversight

As with the Nebraska Professional Corporation Act and the Ne-
braska Limited Liability Company Act, the Limited Liability Partner-
ship Act contains a provision which specifically reserves to each
regulatory body that licenses professionals in the State of Nebraska
the "authority and duty" to

regulate the practice of any profession that is within the ju-
risdiction of the regulatory body licensing such professionals
within the state notwithstanding that the person is a partner
of a registered limited liability partnership and rendering
professional services or engaging in the practice of the profes-
sion through a registered limited liability partnership. 34

The language quoted is significant to attorneys and law firms. By
way of explanation, the Nebraska Professional Corporation Act specif-
ically provides that a professional may not insulate himself or herself
from professional malpractice actions by incorporating under that
Act.35 Many attorneys and law firms incorrectly thought that the
Limited Liability Company Act would resolve this problem and that
they could guarantee themselves limited liability, even for malpractice
actions, through the use of a limited liability company entity. Soon
thereafter, the Advisory Committee of the Nebraska State Bar Associ-
ation dashed the hopes of attorneys by ruling that Nebraska attorneys
may not limit their liability for malpractice by engaging in the prac-
tice of law through a limited liability company. 36

34. L.B. 681, 94th Leg., 2nd Sess., § 203, 1996 Neb. Laws 190, 246 (codified as
amended at NEB. REV. STAT. § 67-306). For similar provisions, see the Nebraska Profes-
sional Corporation Act, NEB. REV. STAT. § 21-2201 to -2222 (Reissue 1991, Cum. Supp.
1994, & Supp. 1995) and the Nebraska Limited Liability Company Act, NEB. REV. STAT.
§ 21-2601 to -2653 (Cum. Supp. 1994). See also NEB. REV. STAT. § 21-2220 (Reissue
1991) for specific language relating to attorneys.

35. NEB. REV. STAT. § 21-2210 (Reissue 1991).
36. Advisory Op. by the Advisory Committee of the Neb. State Bar Assoc. No. 94-1

(1994). That opinion states in relevant part that:
Since the limited liability company is a newly designated entity which, by

statute, purports to afford limited liability to its members, and recognizing that
our Supreme Court, in Rule I pertaining to professional service corporations,
has set forth specific requirements for the organization and operation of profes-
sional service corporations mandating joint and several liability of PC share-
holders, it is the opinion of this committee that Nebraska lawyers should not
engage in the practice of law as a limited liability company in this state unless
and until the Nebraska Supreme Court enacts rules specifically authorizing
practice as a limited liability company. These rules would, in all probability,
contain requirements similar to those set forth in the Supreme Court's Rule I
governing professional service corporations. In addition, the organizational
documents of the limited liability company would have to comply with Discipli-
nary Rule 5-107(C) and Ethical Consideration 5-24 prohibiting ownership by,
association with, or the sharing of management responsibilities with, a non-
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It is likely that the Advisory Committee and/or the Nebraska
Supreme Court will take the same position with regard to the use of a
limited liability partnership by attorneys. By way of explanation, the
Nebraska Supreme Court takes the position in its rules governing pro-
fessional service corporations that shareholders have "joint and sev-
eral liability" for malpractice actions, regardless of whether a

lawyer, and with provisions of DR 6-102(A) prohibiting the limiting of liability
to a client for his personal malpractice.

As can be seen, the Advisory Committee believed that even if attorneys in Nebraska
were eventually able to avail themselves of the limited liability company structure, they
would not be able to do so in a way which would protect them against malpractice ac-
tions. In addition, Paragraph F of Rule I of the Nebraska Supreme Court Rules gov-
erning Professional Service Corporations highlights the conviction of the Nebraska
Supreme Court in protecting a client's right to pursue a malpractice action, and the
protection of clients. It provides for "joint and several liability" for all shareholders. It
would, therefore, seem unlikely that the Nebraska Supreme Court would allow attor-
neys to operate under a limited liability partnership or limited liability company with-
out imposing joint and several liability for malpractice.

The following is the text of Rule I of the Nebraska Supreme Court Rules governing
Professional Service Corporations:

PROFESSIONAL SERVICE CORPORATIONS

I.
Lawyers may incorporate for the practice of law under the Nebraska Pro-

fessional Corporation Act, providing that such corporations are organized and
operated in accordance with the provisions of this Rule. The articles of incorpo-
ration of such corporation shall contain provisions complying with the following
requirements:

A. The corporation shall be organized solely for the purpose of conducting
the practice of law only through persons qualified to practice law in the State of
Nebraska.

B. The corporation may exercise the powers and privileges conferred upon
corporations by the law of Nebraska only in furtherance of and subject to its
corporate purpose.

C. All shareholders of the corporation shall be persons duly licensed by the
Supreme Court of the State of Nebraska to practice law in the State of Ne-
braska, and who at all times own their shares in their own right.

D. Provisions shall be made requiring any shareholder who ceases to be
eligible to be a shareholder to dispose of all his shares forthwith either to the
corporation or to any person having the qualifications described in paragraph C
above.

E. The president shall be a shareholder and a director, and to the extent
possible all other directors and officers shall be persons having the qualifica-
tions described in paragraph C above.

F. The articles of incorporation shall provide and all shareholders of the
corporation shall be deemed to agree by virtue of becoming shareholders or
members, that all shareholders or members shall be jointly and severally liable
to the extent that the assets of the corporation are insufficient to satisfy any
liability incurred by the corporation, for the acts, errors and omissions of the
shareholders or members and other employees of the corporation or association
arising out of the performance of the professional services by the corporation or
association while they are shareholders or members to the same extent as if the
shareholders were practicing in the form of a general partnership.

G. A corporation which discontinues the practice of law may nevertheless
continue in operation for an additional period of up to 2 years for the purpose of
dissolving and winding up the administrative business of the firm.
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particular shareholder committed the malpractice or was supervising
or in control of the employee committing the malpractice. 3 7 If the Ad-
visory Committee and/or the Nebraska Supreme Court took a consis-
tent position with respect to limited liability partnerships, the
"limited liability" provided by limited liability partnerships would be
nullified, and the registration of a partnership of lawyers under the
Nebraska Limited Liability Partnership Act would be largely
irrelevant.

38

2. Initiative 30039

As most legal practitioners in Nebraska are certainly aware, the
Constitution of the State of Nebraska provides that, "[n]o corporation
or syndicate shall acquire, or otherwise obtain an interest, whether
legal, beneficial, or otherwise, in any title to real estate used for farm-
ing or ranching in this state, or engage in farming or ranching."40 The
definition of "syndicate" in the constitution includes only limited part-
nerships and specifically excludes general partnerships. 4 1

In the Nebraska Limited Liability Partnership Act, the Nebraska
Legislature includes a provision that provides specifically as follows:

A limited liability partnership is a syndicate for purposes
of Article XII, section 8 of the Nebraska Constitution, except
that a registered limited liability partnership in which the
partners are members of a family, or a trust created for the
benefit of a member of that family, related to one another
within the fourth degree of kindred according to the rules of
civil law, or their spouses, at least one of whom is a person
residing on or actively engaged in the day-to-day labor and
management of the farm or ranch and none of whom are non-
resident aliens, is not a syndicate for purposes of Article XII,
section 8, of the Constitution of Nebraska. 42

The Nebraska Legislature is attempting to prevent limited liability
partnerships from owning farm or ranch land and/or from operating

37. Id.
38. The registration would be irrelevant because the "limited liability" provided for

by the Nebraska Limited Liability Partnership Act would not be available to attorneys
in Nebraska for legal malpractice. The Nebraska Supreme Court would apparently
have this authority pursuant to the amendments to Nebraska Revised Statute § 67-306
contained at section 203 of LB 681, previously discussed at Part 2 C 1, supra, which
reserves "jurisdiction" to each "regulatory body," including the Nebraska Supreme
Court for attorneys.

39. NEB. CONST. art. XII, § 8. This provision has become known as Initiative 300
because it was adopted as Initiative Measure No. 300 in 1982, in accordance with the
initiative procedure in Nebraska, as provided in the Nebraska Constitution, art. III, § 4.

40. NEB. CONST. art XII, § 8.
41. Id.
42. L.B. 681, § 203, 94th Leg., 2nd Sess., 1996 Neb. Laws 190, 246 (codified as

amended at NEB. REV. STAT. § 67-306(3)).
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farms or ranches in Nebraska, unless all partners are family members
or a trust for the benefit of family members. Legal practitioners in
Nebraska have debated whether a similar provision in the Nebraska
Limited Liability Company Act was effective to include a limited lia-
bility company in the definition of a "syndicate" under Initiative 300.

It is the author's view that such action is specifically allowed by
the final paragraph of Article VII, section 8, which states: "[t]he Ne-
braska Legislature may enact, by general law, further restrictions
prohibiting certain agricultural operations that the legislature deems
contrary to the intent of this section."43 Although one may argue that
the language allowing "further restrictions prohibiting certain agricul-
tural operations" may be less than artful in attempting to include ex-
pansion of certain defined terms, it is again the author's view that a
reasonable interpretation of that language would include authority
granted to the legislature to expand the definition of "syndicate," as it
has in the Nebraska Limited Liability Partnership Act.

III. COMPARISON WITH OTHER LEGAL "ENTITIES"

It may be a misnomer to refer to partnerships of any form, includ-
ing limited liability partnerships, as an "entity." These "entities" are
more accurately associations of parties in a common business venture
that allows them to use a business title, and related rights and pow-
ers, under statutory law.4 4 However, for ease of discussion, business
operation formats allowed by Nebraska statutes will generically be re-
ferred to as "entities."

In determining what business form to use for a business venture,
the options must be carefully considered. Although the author be-
lieves it is beyond the scope of this Article to provide a detailed analy-
sis of all of the considerations in choosing a business entity, a brief
discussion of available business entities and a comparison among
them may be beneficial in' the ultimate discussion of this article as to
the usefulness of limited liability partnerships in business planning.

A. CORPORATIONS

The best place to begin the discussion of a comparison of various
business entity options is with corporations. Corporations, other than
corporations which are authorized to qualify under Subchapter S of
the Internal Revenue Code of 1986, as amended, are subject to "double
taxation." Double taxation means that there is an income tax imposed

43. NEB. CONST. art. XII, sec. 8.
44. NEB. REV. STAT. § 67-306 (Reissue 1990).
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on the profit of the business and on dividends to shareholders.45 Inev-
itably, business planning has focused on the avoidance of double taxa-
tion, and the interest to limit personal liability of the investors in the
business.

Corporations generally have six attributes, (i) profit motive, (ii)
associates (in the case of corporations, shareholders), (iii) limited lia-
bility, (iv) continuity of life, (v) centralization of management, and (vi)
free transferability of interest.46 Because all entities, including part-
nerships, have the first two attributes listed above, the remaining four
attributes can be generally described as the attributes which identify
an entity as a "corporation." In determining whether an entity will be
taxed as a corporation ("double taxation"), or a partnership ("flow-
through taxation", e.g., one tax at the investor level), is determined
based upon the existence or non-existence of those "corporate attrib-
utes."47 If an entity has three or four of the attributes listed in (iii) -
(vi) above, it will be taxed as a corporation, either because it is a corpo-
ration or because it will be deemed an association which should be
taxed as a corporation.48 All four attributes can be important in plan-
ning for a business organization. As a result, state legislatures have
been left with a maze of decision-making as to business options that
they make available to businesses in their jurisdiction.

As noted, a corporation has all four attributes, each of which can
be very important in planning; but corporations also carry with them
the "evil" of double taxation, unless the corporation can fit within the
somewhat restrictive rules for Subchapter S corporations, which pro-
vide flow-through taxation.49 Corporations provide the most broad
and recognizable form of limited liability available, which is virtually
complete, except for the potential loss of the individual shareholder's
investment.5 0

45. See generally the broad definition of income contained at 26 U.S.C. § 61 (1994).
46. See Morrissey v. Commissioner, 296 U.S. 344 (1935); Treas. Reg. §§ 301.7701-

1-3 (1996).
47. Id.
48. Id.
49. See generally 26 U.S.C. §§ 1361-99 (1994). In order to be qualified to make an S

Corporation election, a corporation must not have:
(i) more than 75 shareholders,
(ii) a shareholder that is not a natural person (except certain trusts and tax-exempt
entities),
(iii) a nonresident alien as a shareholder, or
(iv) have more than one class of stock.
I.R.C. § 1361(b)(1) (1996).

50. NEB. REv. STAT. § 21-2041 (Supp. 1995).
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B. GENERAL PARTNERSHIPS

General partnerships lack all four of the corporate characteristics.
Although some centralization of management is possible by agree-
ment among the partners, the other three characteristics are clearly
lacking in all general partnerships. 51 First, there is no limited liabil-
ity.52 Second, there is no continuity of life because a general partner-
ship is easily dissolved. For example, the death of a partner that is a
natural person dissolves a partnership. 53 Finally, there is no free
transferability of interest because a partner may transfer their right
to receive distributions but may not transfer the actual partnership
interest without the consent of other partners.54 Although a general
partnership provides for flow-through taxation, it exposes the part-
ners to joint and several liability for all partnership debts and obliga-
tions as well as joint and several liability for wrongful acts and
breaches of trust.55

C. LIMITED PARTNERSHIPS

Limited partnerships provide limited liability for limited partners
which is akin to that provided to shareholders in corporations. 56 Lim-
ited partnerships also provide for the centralization of management in
the general partner or partners.57 The entities, however, like general
partnerships, do not have the corporate attributes of continuity of
life58 or free transferability of interest,59 and thus enjoy flow-through
taxation.

As noted above, the limitation of liability is only provided to some
partners, those being the "limited partners."60 Each limited partner-
ship must have at least one general partner and each general partner
remains fully liable as if they were in a general partnership. 61 As a
result, limited liability is not extended to all investors, as it is in a
corporation.

51. Oftentimes, partners will name a "managing partner" and vest that person or
entity with certain powers to operate the business on a day to day basis.

52. NEB REV. STAT. §§ 67-313 to -315 (Reissue 1990). Note that partners are jointly
and severally liable for wrongful acts and breaches of trust but jointly liable for debts
and obligations. See NEB. REV. STAT. §§ 67-315(a), -315(b) (Reissue 1990).

53. See generally NEB. REV. STAT. § 67-331 (Reissue 1990).
54. NEB. REV. STAT. § 67-327(1) (Reissue 1990).
55. NEB. REV. STAT. §§ 67-313 to -315 (Reissue 1990).
56. NEB. REV. STAT. § 67-251 (Reissue 1990 & Cum. Supp. 1994).
57. NEB. REV. STAT. § 67-256 (Reissue 1990).
58. NEB. REV. STAT. § 67-276 (Reissue 1990).
59. NEB. REV. STAT. § 67-272 (Reissue 1990).
60. NEB. REV. STAT. § 67-251 (Reissue 1990 & Cum. Supp. 1994).
61. NEB. REV. STAT. § 67-256(b) (Reissue 1990).
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Also, probably the most important rule regarding limited partner-
ships is that limited partners may not participate in the management
or operation of the limited partnership or those limited partners will
lose their limited liability protection. 62 On the other hand, in corpora-
tions, part or all of the shareholders can be fully active.

D. LIMITED LIABILITY COMPANY

Limited liability companies clearly lack two corporate characteris-
tics, continuity of life63 and free transferability of interest. 64 Limited
liability companies attempt to provide full limited liability6 5 and pro-
vide flexibility on the issue of centralization of management. 6 6

Although Nebraska's Limited Liability Company Act has not re-
ceived a Revenue Ruling from the Internal Revenue Service confirm-
ing that organizations formed under that Act will be provided flow-
through taxation, the Act is based generally on other "model" acts
which have received such letter rulings. 67 The author understands
that it is unlikely that a Revenue Ruling will ever be forthcoming from
the Internal Revenue Service, which leads to some level of uncertainty
and difficulty with respect to limited liability companies.

E. SECURITIES LAW IssuEs

Although certainly securities laws are outside of the scope of this
Article, all legal practitioners need to be aware of the securities law
implications of selecting a business entity. Although this Article has
focused on the "two darlings of business planning," limited liability
and flow-through taxation, securities law implications can be just as
important, if not more so. As legislatures have developed new "enti-
ties," the issues relating to whether an interest in the entity, a secur-
ity, have become more complex. By way of example, it has always
been generally understood that stock in a corporation and partnership
interests in a limited partnership are "securities," while an interest in
a general partnership is not a "security."68

Limited liability companies raised a different question, however.
The Nebraska Department of Banking and Finance took the position
that member-managed limited liability companies, those in which the

62. NEB. REV. STAT. § 67-251 (Reissue 1990 & Cum. Supp. 1994).
63. NEB. REV. STAT. § 21-2606(1)(b) (Cum. Supp. 1994).
64. L.B. 681, § 185, 94th Leg., 2nd Sess., 1996 Neb. Laws 190, 231 (codified as

amended at NEB. REV. STAT. § 21-2621).
65. NEB. REV. STAT. § 21-2612 (Cum. Supp. 1994).
66. NEB. REV. STAT. § 21-2615 (Cum. Supp. 1994).
67. See Rev. Rul. 88-76, 1988-2 C.B. 360.
68. HAROLD S. BLoomtENrHAL & HOLME ROBERTS & OWEN, SEcuRTEs LAW HAND-

BOOK, §§ 2.02, 2.03 (1996).
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members share management equally, are not securities. In contrast,
those interests in manager-managed limited liability companies, those
being managed by a manager or managers, are a "security." This posi-
tion was adopted by the Nebraska Legislature in an amendment to
the definition of "security" contained in the Nebraska statutes. 69

Whether limited liability partnership interests should be deemed a
"security" for federal or state securities law purposes is an interesting
question which will certainly develop an answer over time.70

IV. L.L.P.s: A PLANNING TOOL?; EXAMPLES; PUBLIC POLICY

ISSUES

A. A PLANNING TOOL?

Certainly, limited liability partnerships provide a true option and
planning tool for professionals in the State of Nebraska (except per-
haps for attorneys). 7 1 However, if professionals are the only "indus-
try" in which limited liability partnerships have applicability, the
entity will be of limited usefulness to businesses and legal practition-
ers in Nebraska. The author's view is that the Nebraska Limited Lia-
bility Partnership Act can provide benefits to many businesses.

The inherent beauty of limited liability partnerships is their sim-
plicity. General partnerships are formed by something as simple as
an oral agreement or "handshake," or they can be formed by a compli-
cated legal arrangement with lengthy partnership agreements or
other governing documents. In Nebraska, there are no specific legal
requirements for the "formation" of a general partnership. 72 There is
a filing required at the county level to evidence the partnership, but
that process is simple.7 3 The additional burden to become a limited
liability partnership is also minimal, as previously discussed. 74

It is appropriate to again look at the language of the Nebraska
Limited Liability Partnership Act. The Act specifically shields part-
ners from liability for "omissions, negligence, wrongful acts, miscon-
duct or malpractice performed or committed ... by another partner or
an employee, agent or representative of the partnership," although

69. L.B. 1053, § 6, 94th Leg., 2nd Sess., 1996 Neb. Laws 1147, 1149-50 (to be codi-
fied at NEB. REV. STAT. § 8-1,134).

70. The author discussed this issue with Patricia A. Herstein, General Counsel,
Nebraska Department of Banking and Finance, on August 28, 1996. Ms. Herstein indi-
cated that the Department had not yet taken a position on whether a limited liability
partnership interest should be considered a "security." For a more detailed discussion
of that topic, BROMBERG & RiBSTEIn, supra note 13, at § 7.01.

71. See supra notes 34-38 and accompanying text.
72. NEB. REV. STAT. § 67-307 (Reissue 1990).
73. See supra note 32 and accompanying text.
74. See supra Part II B.
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there is no protection from liability for "his or her own omissions, neg-
ligence, wrongful acts, misconduct or malpractice or that of any person
under the direct supervision and control of the partner."75 It is obvi-
ous that the limited liability protection granted by the Nebraska Lim-
ited Liability Partnership Act is not comparable to the protection of
being a shareholder in a corporation, a member in a limited liability
company or a limited partner in a limited partnership. 76 However,
with the minimal effort required to register a limited liability partner-
ship, a Nebraska attorney would be remiss (and possibly negligent) if
they do not at least advise a client or potential client of the limited
liability partnership option.

One unfortunate fact which should be noted here is that often in-
dividuals who operate through a general partnership vehicle do not
seek the advice of an attorney. As noted elsewhere in this Article,
often these business formations may be affected by a "handshake."
However, when given the opportunity, legal practitioners should make
their clients aware of the L.L.P.

One hurdle to the effectiveness of limited liability partnerships
would appear to be uncertainty in the business community as to what
the L.L.P. is and how it operates. Probably all legal practitioners have
dealt with the uncertainties of clients and business representatives
in dealing with limited liability companies. Moreover, this uncer-
tainty and difficulty will likely be prevalent with limited liability
partnerships.

In order to identify the various issues which might arise with the
formation and operation of a limited liability partnership, the author
would like to pose a few examples.

B. EXAMPLES OF ISSUES

Example 1: Imagine a family farm which has operated for 50
years, initially as a sole proprietorship by the father and later as a
general partnership among the father and his son and daughter. The
father operated the farm as a sole proprietorship because he was not
aware of potential risks and liabilities, but also because he did not like
lawyers. As with many families, the son and daughter retained many
of their father's traits, including his dislike for lawyers. They likewise
did not understand the potential risks incident to their business.
When talking with a neighboring farmer, the father became aware of

75. L.B. 681, § 205, 94th Leg., 2nd Sess. 1996 Neb. Laws 190, 246-47 (codified as
amended at NEB. REV. STAT. § 67-315).

76. This is because the Nebraska Limited Liability Partnership Act does not insu-
late a partner from the general debts and obligations of the partnership. See supra Part
II A.

[Vol. 30



LIMITED LIABILITY PARTNERSHIP

the new entity available called a limited liability partnership, as well
as other options. The father was not sure, but he assumed that based
on his tax return what he and his son and daughter were currently
operating was a "partnership." The concept of "limited liability" in-
trigued the father.

Notwithstanding his dislike for attorneys, he comes to your office.
He explains that he is currently not active in the physical labor or
machine operation aspects of the business but still wants you to pro-
tect him and his family. He asks you about the limited liability part-
nership option.

We should, for argument's sake, assume that you implement a
limited liability partnership for the family farm by registering their
family partnership with the Secretary of State. Did you consider dis-
cussing with the father and his children the concept that, in some in-
stances, you may have created a de facto limited partnership? By way
of example, if the father is no longer active in the business, other than
keeping the books and coordinating purchasing of materials, what
happens if the son or daughter injures a hired farm hand through
their sole negligence? Is only the son or daughter, whose negligence
caused the accident, exposed to a loss of their personal assets? The
partnership assets would be exposed to such a liability, but the opera-
tion of the terms of the Nebraska Limited Liability Partnership Act
would seem to make the other partners and their assets immune from
a lawsuit or any claim for damages with respect to that accident.77

Since the father is not active in the physical labor or machine opera-
tion aspects of the business, he is in essence a limited partner for lia-
bilities arising out of operational "wrongdoing." In this family farm
context, this may or may not be the intended result, but certainly one
that every legal practitioner should consider.

Example 2: Consider a general partnership between two com-
puter programmers which is evidenced by a "partnership agreement"
written on a napkin. The partners' goals are to become the next
Microsoft but currently all they are doing is performing simple, but
specialized, programming functions on a contract basis. In dealing
with their customers, it is uncertain as to whether they are truly a
part of a business organization. For example, they have business
cards which include the name of their partnership, but otherwise they
appear to be acting independently. They work alone and do not attend
business meetings together.

Imagine that they come to you and indicate that their intention is
to participate jointly in the business operations and to share equally

77. L.B. 681, § 205, 94th Leg., 2nd Sess. 1996 Neb. Laws 190, 246-47 (codified as
amended at NEB. REV. STAT. § 67-315(2)).
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the risks of the business operation. You recommend, because it is the
new entity in the statutes, a limited liability partnership. You recom-
mend that they should consider restating the terms of their partner-
ship agreement, but indicate that this could be done later. Per your
advice, their partnership is registered as required by the Nebraska
Limited Liability Partnership Act. Their business cards are changed
to include "L.L.P." in the partnership name.

Further assume that one of the partners was involved prior to and
after the registration in a project providing specialized program up-
dating for a large company which previously developed and continues
to maintain very sophisticated, integrated software which runs its en-
tire business. Imagine that partner makes a mistake in their work,
after the registration as an L.L.P., which destroys the only machine
readable version of the source code for the company's software.
Although the company has its source code in written form, it takes a
month to regenerate it in machine readable form, which causes an es-
timated $1,000,000 in damages. Assume further that there are few
partnership assets, and the partner that made the mistake has virtu-
ally no assets, while the other partner is independently wealthy and
would have the ability to pay the full $1,000,000 in damages.

The first interesting question relates to liabilities among the com-
pany, the L.L.P. and its partners. Under general partnership law, the
company would be entitled to sue the partnership and both part-
ners. 78 However, because the mistake occurred while the partnership
was a registered limited liability partnership, the specific terms of the
Nebraska Limited Liability Partnership Act would seem to restrict the
suit to the partnership and the partner that made the mistake.79

Does it matter that the project began before the partnership was "reg-
istered" as an L.L.P.? Not only is this an interesting question but it is
one for which there does not appear to be a definitive answer. The
Nebraska Limited Liability Partnership Act is silent on this issue ex-
cept for the language that:

a partner in a registered limited liability partnership is not
liable .. .for debts, obligations, and liabilities of or charge-
able to the partnership or another partner whether in tort,
contract or otherwise arising from omissions, negligence,
wrongful acts, misconduct or malpractice performed or com-
mitted while [emphasis added] the partnership is a registered
limited liability partnership .... 80

78. See supra note 52.
79. L.B. 681, § 205, 94th Leg., 2nd Sess., 57-58, 1996 Neb. Laws 190, 246-47 (codi-

fied as amended at NEB. REV. STAT. § 67-315(2)-(4) (Supp. 1996)).
80. L.B. 681, § 205, 94th Leg., 2nd Sess., 1996 Neb. Laws 190, 246 (codified as

amended at NEB. REV. STAT. § 67-315(2) (emphasis added)).
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The Nebraska statute purports by its terms to provide that the part-
ner not involved in the negligence would not be personally liable for
the facts set forth in this example.

Notwithstanding the language of the statute, a reasonable ap-
proach would be to determine the appropriateness of sharing of risks
and benefits among the parties on a case by case basis. It may be that,
under the facts as outlined above, the company that has been dam-
aged is not entitled to protection. That company did not in any man-
ner rely upon the assets of the partner that was not negligent nor did
it even know that partner existed. A slight change of the facts, assum-
ing that the company not only knew of the partnership, but required
financial statements from each partner, and only gave the contract to
the partnership based upon the net worth of the partner that was not
negligent, should probably change the result. Certainly, in that cir-
cumstance, a court could determine that the rights and liabilities of
the parties had been fixed as of the date the engagement began and
that those rights and liabilities should not be impacted by a registra-
tion, absent specific notice to the company and its acquiescence or con-
sent. That approach would seem to be the most reasonable and
equitable.

Assume another slight change in the facts of this example, that
being the negligence of the partner "straddles" the registration, in
that it began prior to the registration and continued through and after
the registration. The example of how that might happen may be bet-
ter illustrated in another type of a business, such a professional/client
relationship. Often, in professional relationships, what leads to the
ultimate damage might occur over a lengthy period of time and may
even involve more than one identifiable project. This raises an even
bigger question as to how L.L.P. registration should impact the
relationship.

It is the author's view that parties who are damaged by negli-
gence or malpractice should receive a heightened level of protection,
especially considering the lack of certain protections in the Nebraska
Limited Liability Partnership Act that are provided in other jurisdic-
tions. Unlike other states, the Nebraska Limited Liability Partner-
ship Act does not require the partnership that is registering under the
Act to evidence the maintenance of insurance or segregation of assets
to protect against potential liabilities.8 1 The statutory language relat-
ing to "while the partnership is a registered limited liability partner-
ship" can be adequately interpreted to provide flexibility on these
issues. Certainly, a court would be free to determine that the rights
and liabilities with respect to a relationship were fixed prior to the

81. See BROMBERG & RIBSTEIN, supra note 13, at § 2.06.
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registration and should not be modified simply by the unilateral ac-
tion of the general partnership registering as a limited liability
partnership.

This example also raises interesting interrelationship issues in-
volving the partners. Assume that the handwritten partnership
agreement includes a general statement as to sharing of "all risks and
rewards." This is directly contrary to the limited liability provisions in
the Nebraska Limited Liability Partnership Act, but which would con-
trol? Certainly, the partner that was not negligent would argue that
the registration protects them from any claims for contribution or in-
demnity from the other partner and/or the partnership, and also that
the damaged company is not entitled to collect against them person-
ally. The damaged company may attempt to argue that it is a third
party beneficiary of the partnership agreement because it inherently
contemplates business relationships and operations, including the
type at issue in this example. To the extent the negligent partner
loses everything they do have, they would likewise probably attempt
to make an argument that they are entitled to contribution or indem-
nity from the other partner. The non-negligent partner would cer-
tainly argue against their partner that the act of registration stated
an intent to modify the original agreement and both of the partners
had agreed to the registration, which provides for limited liability
against risk such as those in question.

There is no definitive answer to this hypothetical problem because
the contribution rules in the Nebraska Uniform Partnership Act re-
main in all cases "subject to any agreement" between or among the
partners. 82 This discussion highlights the fact that where a partner-
ship includes written documentation, it needs to be carefully drawn to
be consistent with the intended protections of the limited liability
partnership registration. This discussion makes it clear that although
the registration process is simple, there may be other ramifications of
the registration process which will require additional planning by the
legal practitioner.

Example 3: Assume that a business engages an accountant that
is a friend of the family to do an audit and tax work. The accountant
is employed by a limited liability partnership that has been registered
for years. The hired accountant is not a partner, nor does the account-
ant have personal assets of any significance. Assume further that that
accountant does all of the work on the file and no partners in the ac-
counting firm are involved. Assume further that the accounting firm
has intentionally operated with as few assets as possible in order to

82. L.B. 681, § 206, 94th Leg., 2nd Sess., 1996 Neb. Laws 190, 247 (codified as
amended at NEB. REV. STAT. § 67-318).
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limit its exposure in the event of a claim. The final assumption, which
you certainly are waiting for, is that a significant mistake is made by
the accountant that ultimately results in the client's business going
bankrupt.

Under the facts of this example, the Nebraska Limited Liability
Partnership Act would result in-the client being left with virtually no
recourse. Any judgment that could be obtained against the L.L.P.
would have limited benefit because of its limited assets. In addition,
any judgment that might be obtained against the accountant involved
would be of very little value because they have virtually no assets.
Although the other partners of the partnership may have a high net
worth, it would appear that there is no avenue available to seek re-
course for the damages, other than malpractice insurance that may be
maintained by the accounting firm. Obviously under the facts of this
example, the new Limited Liability Partnership Act has significant
ramifications, particularly in professional/client relationships.

A slight change of facts in this example provides an illustration of
another very interesting issue. Assume that the accountant in ques-
tion did all of the work but throughout the process obtained advice
and counseling from a partner in the accounting firm. The partner's
involvement was limited, but they certainly were aware of all of the
major decisions made with respect to the account. Is this fact enough
to qualify the accountant doing the work to be defined as under the
"direct supervision and control of the partner"?

Obviously, the definition of the amount of supervision and control
that is necessary will need to be left to the courts, and will develop
over time. In this regard, it is important to note that the language of
the statute is "direct supervision and control" rather than "direct su-
pervision or control." Courts will certainly be swayed by facts and cir-
cumstances of individual cases when it comes to the determination of
what constitutes "direct supervision and control." Under the modified
facts of this example, a court would find the necessary "direct supervi-
sion and control" because of the lack of other recourse for the client.

In considering the foregoing question, recall the strength of the
Nebraska Supreme Court's conviction on protecting clients in the law-
yer/client relationship. 83 It is likely that the Nebraska Supreme
Court would attempt to find "facts" which would support a holding
that the partner in this example had the "direct supervision and con-
trol" to find them liable. This discussion raises a very interesting is-
sue: how the internal operations of entities operating as a limited
liability partnership may be impacted by the selection of this form of

83. See supra note 36 and accompanying text.
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entity. Certainly, one could believe that this entity choice would lead
to an ultimate motivation to be less involved in the work of others. Is
that a good thing?

C. PLANNING CONSIDERATIONS

As noted in this Article, the availability of the limited liability
partnerships as an entity option does provide a planning tool which is
available to more than just professionals. However, as the above ex-
amples illustrate, the very concept of limited liability partnerships al-
ters the time honored understanding of general partnerships as a
sharing of all benefits and burdens of a business venture. The vari-
ance may be more subtle than with other types of business entities,
but it exists nonetheless. Legal practitioners need to understand the
implications of a limited liability partnership so that they can prop-
erly advise their clients or potential clients as to the issues which are
apparent in dealing with a limited liability partnership as compared
to a general partnership. This understanding must extend not only to
issues among the partners and the L.L.P., but also must include is-
sues as to how the advent of L.L.P.s impacts customers and clients of
the businesses choosing to register as an L.L.P. As with all new busi-
ness entities, the limited liability partnership shifts the legal land-
scape of rights and obligations.

D. PUBLIC POLICY ISSUES

In every instance where limited liability is provided to one or
more parties, it inevitably shifts risk and exposure to another party.
As the saying goes, "something has to give." Although it would be en-
joyable to author an Article debating the public policy behind all forms
of entities which provide limited liability, that is beyond the scope of
this Article.8 4 However, the continued evolution of new business
forms which provide limited liability certainly will impact the busi-
ness environment. The Nebraska Legislature has obviously made the
decision that the implementation of more limited liability entities in
Nebraska is appropriate. Although that fact may be arguable, Ne-
braska has certainly been conservative in this regard and was proba-
bly left with little choice, considering that the state needs to provide a
flexible business environment. Else the state would risk being left on
the sidelines for potential business expansions and growth of various
entities and businesses.85

84. For a detailed discussion of that issue, see N. Scott Murphy, It's Nothing Per-
sonal: The Public Costs of Limited Liability Law, 71 IND. L.J. 201 (1995).

85. Id.
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The one debate on public policy that is appropriate for discussion
in this Article is whether it would be appropriate for the Nebraska
Legislature to go further and provide broader limited liability in lim-
ited liability partnerships. As noted above in this Article, other states
have expanded the limited liability provided to partners in a limited
liability partnership to include the general debts and obligations of
that partnership.8 6 Although certainly one could argue that there are
public policy arguments against extending that form of limited liabil-
ity in this context, the author has a difficult time recognizing those
arguments. The professional/client relationship provides the best
illustration.

The Nebraska Legislature has determined that it is acceptable to
limit the liability of some partners for other partners' negligence in
providing professional services. Why then should someone who sells
paper and pencils to that professional organization maintain the right
to sue partners individually if they do not get paid for their papers and
pencils? It seems clear that the protection of clients or other parties
who seek the actual services or products of an entity deserve at least
as much protection as the business' suppliers or general creditors.

The author would further argue that the expansion of limited lia-
bility to all obligations of the limited liability partnership would ex-
pand the usefulness of this entity as a planning tool. Certainly, it is
the best use of limited liability partnerships remains in the profes-
sional organization context without expanded limited liability. The
expansion of the limited liability protection to include all obligations
of the limited liability partnership would make it more useful and
practical for many more types of businesses. Again, it is hard for the
author to understand a public policy argument which should prevent
the expansion of limited liability, considering the fact that the Legisla-
ture has already determined to extend the types of limited liability
available through the passage of the Nebraska Limited Liability Com-
pany Act and the Nebraska Limited Liability Partnership Act.

To those who might advance an. argument that such an expansion
of limited liability would simply expose too many additional parties to
risk, the simple answer is that the Nebraska Legislature could always
consider a segregation of assets or insurance requirement for a part-
nership that seeks registration under the Nebraska Limited Liability
Partnership Act.8 7 A consideration of those types of provisions would
be appropriate in any event. If the Legislature determines not to ex-
pand the limited liability, at least in the professional context, the reg-
ulatory body which oversees the professionals should consider

86. See supra note 27.
87. See supra note 81 and accompanying text.
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implementation and/or strengthening of insurance maintenance obli-
gations for the members of the profession that it regulates. Although
the author has not done an investigation with regard to all of those
types of requirements, the continued expansion of limited liability
seems to shift enough risks and exposure to justify further considera-
tion of these issues.

V. SUMMARY AND CONCLUSION

When beginning the research for this Article, it was the author's
initial view that limited liability partnerships amounted to no more
than a windfall for professionals who are able to avail themselves of
the limited liability provided by this new brand of partnership. After
further consideration, however, the newest business entity allowed in
Nebraska appears to provide another valuable planning tool for legal
practitioners. Unfortunately, the L.L.P. also adds complication in the
analysis of the choice of business entity and the appropriate advice
and recommendations to be given to clients.

The author would certainly urge all legal practitioners to advise
their general partnership clients of the new option of a limited liability
partnership. Also, at the very least, legal practitioners should advise
any party that is considering a general partnership as an entity of
choice of the option of utilizing a limited liability partnership and its
potential benefits and risks. As with anything that is new, it will take
time to determine how the L.L.P. will impact the overall business en-
vironment, and specifically the business environment in Nebraska,
but it is hoped that this Article will provide an initial road map into
that great unknown. Finally, the author would encourage the Ne-
braska Legislature to consider expanding the limited liability protec-
tions provided for limited liability partnerships, consistent with other
states.
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