
METRO RENOVATION, INC. V. NEBRASKA DEPT.
OF LABOR: IS IT BINDING? SEPARATION OF
POWERS AND THE CONFLICT SURROUNDING
THE BINDING AUTHORITY OF THE DECISIONS

OF THE NEBRASKA COURT OF APPEALS

INTRODUCTION

But what is government itself, but the greatest of all reflec-
tions on human nature? If men were angels, no government
would be necessary. If angels were to govern men, neither
external nor internal controls on government would be neces-
sary. In framing a government which is to be administered
by men over men, the great difficulty lies in this: you must
first enable the government to control the governed; and in
the next place oblige it to control itself.1

In June of 1991, in response to the growing backlog of cases before
the Nebraska Supreme Court, the Nebraska Legislature created the
Nebraska Court of Appeals. 2 The court of appeals consists of six
judges who sit in rotating panels of three and has jurisdiction to hear
all appeals from the district courts except in "capital cases, cases in
which life imprisonment has been imposed, and cases involving the
constitutionality of a statute."3 However, the statutes creating the

1. THE FEDERALIST No. 51, at 356 (James Madison) (Benjamin Fletcher Wright ed.
1961). In this quotation, James Madison echoes the sentiments of philosopher David
Hume who said, "in contriving any system of government, and fixing the several checks
and controls of the constitution, every man ought to be supposed a knave." Victoria
Nourse, Toward a "Due Foundation" for the Separation of Powers: The Federalist Pa-
pers as Political Narrative, 74 TExAS L. REV. 447, 479 (1996) (citation omitted).

2. Hon. Lindsey Miller-Lerman, The Nebraska Court of Appeals, 27 CREIGHON L.
REV. 146, 146 (1993). Statutes relating to the Nebraska Court of Appeals are codified at
Article II of Chapter 24 of the Nebraska Revised Statutes. NEB. REV. STAT. §§ 24-1101
to -1109 (Reissue 1995). Section 24-1101 provides in part:

There is hereby created the Court of Appeals which shall consist of six judges.
The court shall sit in panels of three judges to conduct the business of the court.
The decision of a majority of the judges of the panel to which a case is submit-
ted shall constitute the decision of the court for that case. The membership of
the panels shall be assigned and regularly rotated by the Chief Judge of the
Court of Appeals in such a manner as to provide each judge the opportunity to
serve a proportionate amount of time with every other judge on the court.

NEB. REV. STAT. § 24-1101(1) (Reissue 1995). Section 24-1104 provides the criteria for
when a decision of the court of appeals should be published. NEB. REV. STAT. § 24-1104
(Reissue 1995). Section 24-1106 provides the criteria for removal of cases from the court
of appeals to the supreme court. NEB. REV. STAT. § 24-1106 (Reissue 1995).

3. NEB. REV. STAT. § 22-1101(1) (Reissue 1995); NEB. REV. STAT. § 24-1106(1) (Re-
issue 1995).
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court of appeals were silent as to whether the decisions of the court of
appeals had precedential value for inferior courts.4

In Metro Renovation v. Nebraska Department of Labor,5 the Ne-
braska Supreme Court held that the Nebraska Court of Appeals' deci-
sions do not have binding authority on inferior courts.6 The supreme
court reasoned in part that the statutes creating the Nebraska Court
of Appeals indicated that the court of appeals was intended to be an
error-correcting court. 7 The majority also stated that recognizing
precedential value in decisions of the court of appeals would not pro-
mote certainty in the law because the Nebraska Supreme Court was
the ultimate precedent-creating court in Nebraska.8

The supreme court's decision in Metro Renovation received imme-
diate negative feedback from the Nebraska media and a quick re-
sponse from the Nebraska Legislature. 9 On April 9, 1996, Senator
John Lindsay introduced an amendment to Legislative Bill 1296
("Lindsay Amendment"), providing that the Nebraska Court of Ap-
peals decisions are binding on inferior courts. 10 Six days later, Gover-
nor Ben Nelson signed L.B. 1296 into law."

This Note will first review the facts and holding of Metro Renova-
tion focusing on the Nebraska Supreme Court's determination that
the Nebraska Court of Appeals has no binding authority. 12 This Note
will next trace the major developments in the creation of the Nebraska
Court of Appeals, will examine the general theory and prior federal
and Nebraska case law regarding the doctrine of separation of powers,
and will briefly explore the doctrine of stare decisis.13 This Note will
then analyze Metro Renovation in light of the legislative action and
will conclude that the Nebraska Supreme Court's decision is defensi-
ble because of its correct statutory rationale even though its common
law rationale is flawed; that the Lindsay Amendment is unconstitu-

4. See generally NEB. REv. STAT. §§ 24-1101 to -1109 (Reissue 1995) (failing to
address whether Nebraska Court of Appeals opinions had precedential value for inferior
courts).

5. 249 Neb. 337, 543 N.W.2d 715 (1996) (per curiam).
6. Metro Renovation, Inc. v. Nebraska Dep't of Labor, 249 Neb. 337, 343, 543

N.W.2d 715, 721 (1996) (per curiam).
7. Metro Renovation, 249 Neb. at 344-46, 543 N.W.2d at 721-22. An error-cor-

recting court is one which interprets existing law while a doctrinal court creates new
law. Introducer's Statement of Intent on L.B. 462, Neb. Unicameral, 93rd Leg., 1st
Sess. (Feb. 3, 1993).

8. Metro Renovation, 249 Neb. at 345, 543 N.W.2d at 715.
9. See infra notes 10-11, 86-91 and accompanying text. See also Has the Nebraska

Court of Appeals Been Designated "Nonessential"?, OMAHA WORLD-HERALD, Feb. 21,
1996, at 22.

10. 19 UNICAMERAL UPDATE 17 (April 12, 1996).
11. L.B. 1296, Neb. Unicameral, 94th Leg., 2nd Sess. (1996).
12. See infra notes 15-85 and accompanying text.
13. See infra notes 86-276 and accompanying text.
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tional on procedural grounds, but that the Nebraska Legislature does
have the power to supersede the supreme court's decision.14

FACTS AND HOLDING

THE EVOLUTION AND RESOLUTION OF THE INDEPENDENT CONTRACTOR

ISSUE

On July 29, 1991, Russell Leninger left his employment with
Metro Renovation, Inc. ("Metro") because of a job-related injury to his
back. 15 A Claims Deputy from the Nebraska Department of Labor de-
termined that Leninger was entitled to state unemployment bene-
fits.16 Under the Nebraska Employment Security Law, employers are
required to contribute money to the Nebraska Unemployment Com-
pensation Fund on behalf of their employees. 17 However, Metro had
not contributed to this fund in Leninger's name.18

Following an investigation of Metro, the Unemployment Tax Ad-
ministrator determined that Metro owed unemployment taxes for cer-
tain carpenters that Metro treated as independent contractors. 19

After notice of this determination, Metro requested that the Commis-
sioner of Labor ("Commissioner") review the Administrator's find-
ing.20 A hearing officer conducted an investigation in Douglas County

14. See infra notes 277-399 and accompanying text.
15. Transcript to the Nebraska Court of Appeals 917-004 at 8-9, Metro Renovation,

Inc. v. Nebraska Dep't of Labor, 249 Neb. 337, 543 N.W.2d 715 (1996) (A-94-0047).
16. Id. at 8. The Employment Security Law, Nebraska Revised Statute §§ 48-601

to -671, created the Unemployment Compensation Fund. NEB. REV. STAT. § 48-617
(Supp. 1995). Employers must pay into this fund, which provides cash benefits to em-
ployees who become unemployed. NEB. REV. STAT. § 48-648 (Cum. Supp. 1994); id. § 48-
625 (Supp. 1995). Employers make contributions according to the wages of their em-
ployees, but do not make contributions based on payments to independent contractors.
See NEB. REV. STAT. § 48-649 (Supp. 1995) (requiring contributions based on payroll);
NEB. REV. STAT. § 48-604(5) (Supp. 1995) (defining situations which are not considered
"employment").

17. NEB. REV. STAT. § 48-648 (Cum. Supp. 1994).
18. Metro Renovation, Inc. v. Nebraska Dep't of Labor, 249 Neb. 337, 339, 543

N.W.2d 715, 718 (1996) (per curiam). Metro was a general contractor who regularly
hired carpenters in its renovation business. Metro Renovation, 249 Neb. at 339, 543
N.W.2d at 718. The carpenters performed their work at Metro's shop and at various
home construction work sites. Brief for Appellant at 8-9, Metro Renovation, Inc. v. Ne-
braska Dep't of Labor, 249 Neb. 337, 543 N.W.2d 715 (1996) (No. A-94-0047). Metro
treated some of its carpenters as if they were employees. Brief for Appellant at 8-9,
Metro Renovation (No. A-94-0047). These carpenters were paid an hourly rate and were
covered by Metro's insurance policy, worker's compensation, and unemployment insur-
ance. Metro Renovation, 249 Neb. at 339, 543 N.W.2d at 718. Other carpenters, how-
ever, were considered independent contractors. Id. These carpenters rendered their
services primarily at sites other than the employer's shop and billed Metro every two
weeks. Id. Metro did not withhold taxes or pay unemployment insurance for these
carpenters. Id.

19. Transcript to the Nebraska Court of Appeals at 4 (A-94-0047).
20. Id. at 4.
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and recommended that the Commissioner find that certain carpenters
utilized by Metro, including Leninger, were Metro's employees. 21 The
Commissioner accepted the recommendations. 22

Metro appealed the Commissioner's determination to the District
Court of Douglas County.23 The Commissioner demurred, claiming
that the district court did not have jurisdiction because the Commis-
sioner made the decision to accept the hearing officer's recommenda-
tions in Lancaster County. 24 The district court overruled the
Commissioner's objection and heard the case. 25

In an attempt to determine whether the carpenters at issue were
independent contractors, the district court utilized a three part test
articulated in the Nebraska Employment Security Law.26 This test to
determine employment status, referred to as the "ABC test," provided:

Services performed by an individual for wages shall be
deemed to be employment unless it is shown to the satisfac-
tion of the commissioner that (a) such individual has been
and will continue to be free from control or direction over the
performance of such services, both under his or her contract
of service and in fact, (b) such service is either outside the
usual course of the business for which such service is per-
formed or such service is performed outside of all the places of
business of the enterprise for which such service is per-
formed, and (c) such individual is customarily engaged in an
independently established trade, occupation, profession, or
business.

27

The parties conceded that the carpenters at issue had satisfied
parts A and C of the test, but disputed whether the carpenters per-
formed their work in the "places of business" as provided in part B. 28

The district court determined that the carpenters in question fit into
this exception and reversed the decision of the Commissioner. The
court found the Commissioner's decision was unsupported by the evi-
dence, classifying the decision as arbitrary and capricious. 29 Conse-
quently, the Commissioner appealed the district court's decision to the

21. Brief for Appellant at 1, Metro Renovation (A-94-0047).
22. Id.
23. Metro Renovation, 249 Neb. at 339, 543 N.W.2d at 718.
24. Id.
25. Id.
26. Brief for Appellant at 2, Metro Renovation (A-94-0047).
27. NEB. REV. STAT. § 48-604(5) (Cum. Supp. 1995); Brief for Appellant at 7, 12-15,

Metro Renovation (No. A-94-0047).
28. Metro Renovation, 249 Neb. at 342, 543 N.W.2d at 720.
29. Brief for Appellant at 2, Metro Renovation (A-94-0047).
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Nebraska Court of Appeals. 30 The Nebraska Supreme Court removed
the case from the court of appeals docket and considered the appeal. 3 1

On appeal, the supreme court considered errors of the district
court as alleged by the Commissioner. 32 The Commissioner argued
that the district court erred in finding that Douglas County had juris-
diction to hear the case because the Commissioner's decision was
made in Lancaster County.3 3 The supreme court determined that the
Administrative Procedure Act, codified at Nebraska Revised Statute
section 84-917 provided Douglas County with jurisdiction. 34 Section
84-917(2)(a) provides in pertinent part: "Proceedings for review shall
be instituted by filing a petition in the district court of the county
where the action is taken [emphasis added] within thirty days after the
service of the final decision by the agency."35 The supreme court de-
termined that the phrase "where the action is taken" did not mean
where the decision was made but, rather, where the first hearing of a
disputed claim was adjudicated. 36 Therefore, because the first investi-
gation by the hearing officer took place in Douglas County, the
supreme court held that jurisdiction in that county was appropriate. 37

Additionally, the Commissioner argued that the district court was
mistaken in holding that the Commissioner's decision was "arbitrary,
capricious, and unsupported by the evidence." 38 In so doing, the Com-
missioner relied on the Nebraska Court of Appeals decision in Bay
Construction Co. v. Dolan.3 9 In Bay Construction, the Nebraska Court
of Appeals interpreted Nebraska Revised Statute section 48-604(5)(b)
and held that for purposes of state unemployment insurance a con-
struction company's "places of business" included its construction job
sites.

40

30. Metro Renovation, 249 Neb. at 340, 543 N.W.2d at 719.
31. Id. The supreme court has authority to remove cases from the court of appeals

docket by virtue of Nebraska Revised Statute § 24-1106 (3) which provides in part:
The Supreme Court shall by rule provide for the removal of a case from the
Court of Appeals to the Supreme Court for decision by the Supreme Court at
any time before a final decision has been made on the case by the Court of
Appeals.

NEB. REV. STAT. § 24-1106(3) (Reissue 1995).
32. Metro Renovation, 249 Neb. at 338, 543 N.W.2d at 718.
33. Id. at 340, 543 N.W.2d at 719.
34. Id.
35. NEB. REV. STAT. § 84-917(2)(a) (Reissue 1994) (emphasis added).
36. Metro Renovation, 249 Neb. at 341, 543 N.W.2d at 719.
37. Id. at 341-42, 543 N.W.2d at 719-20.
38. Id. at 338, 543 N.W.2d at 718.
39. 2 Neb. Ct. App. 739, 513 N.W.2d 555 (1994); Brief for Appellant at 13, Metro

Renovation (A-94-0047) (citing Bay Constr. v. Dolan, 2 Neb. Ct. App. 739, 513 N.W.2d
555 (1994)).

40. Metro Renovation, 249 Neb. at 343, 543 N.W.2d at 720.
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The Nebraska Supreme Court reversed the district court's deci-
sion and remanded the case for further proceedings. 41 The supreme
court held that the district court's determination that "all carpenters"
were independent contractors was "contrary to law and unsupported
by the evidence."42 The supreme court concluded that only the
carpenters whose status was questioned by the Commissioner should
have been considered in making the determination of employment
status.43

THE SUPREME COURT'S DECISION REGARDING THE BINDING

AUTHORITY OF THE COURT OF APPEALS

Although the supreme court reversed the district court because it
focused on the status of the wrong carpenters, the supreme court also
rejected the Commissioner's reliance on Bay Construction.4 4 The
supreme court disagreed with the court of appeals' definition of "places
of business" in Bay Construction as including construction job sites
because it precluded any construction company from ever meeting the
requirements of Nebraska Revised Statute section 48-604(5)(b). 45

Furthermore, in response to the Commissioner's reliance on the court
of appeals decision in Bay Construction, the supreme court concluded
that the decisions of the court of appeals do not constitute binding
authority.46

The supreme court articulated several reasons in support of its
conclusion.4 7 First, the court examined the statutes creating the court
of appeals. 48 The court noted that the statutes were silent as to the
court of appeals' binding authority and attributed such silence to the
fact that the answer was "to be found in a judicial analysis of the doc-
trine of stare decisis and the unique structure of appellate courts in
this state."49

41. Id. at 347, 543 N.W.2d at 723.
42. Id.
43. Id.
44. Id. at 347, 543 N.W.2d at 722.
45. Id. The court reasoned "[tihe Bay Constr. Co. court's reasoning precludes any

construction company from ever meeting the requirements of § 48-604(5)(b) with regard
to trades people hired for construction work. Such a reading of § 48-604(5)(b) renders
the work site meaningless as a test to determine what constitutes an independent con-
tractor in the construction industry." Id.

46. Metro Renovation, 249 Neb. at 343, 543 N.W.2d at 721.
47. See infra notes 48-63 and accompanying text.
48. Metro Renovation, 249 Neb. at 344, 543 N.W.2d at 721. The court stated that

"the purpose for which a court was established can nonetheless be discerned from the
statutes creating it." Id.

49. Metro Renovation, 249 Neb. at 344, 543 N.W.2d at 721. The court also referred
to Nebraska Revised Statute § 24-1104 which provides:

(1) Decisions of the Court of Appeals shall be in the form of an order which
may be accompanied by a memorandum opinion. The memorandum opinion

[Vol. 30
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Second, the majority of the court focused on the purposes behind
stare decisis: stability and certainty.5 0 Because the supreme court,
not the court of appeals, is the "ultimate authority in fashioning prece-
dential Jaw for Nebraska," the court of appeals cannot conclusively
settle an issue of law.6 1 Therefore, the supreme court reasoned that
the decisions of the court of appeals cannot achieve certainty and
stability.

5 2

Third, the supreme court indicated that the Nebraska Legislature
designed the court of appeals to function as an "error correcting tribu-
nal, not as a doctrinal" court. 53 Again, in support of this contention,
the supreme court focused on the statutes creating the court of ap-
peals.54 The court noted that, according to Nebraska Revised Statute
section 24-1106, appellants can "by-pass the court of appeals when-
ever their case involves a question of first impression, a novel legal
question, or the validity of a statute, or when it involves a significant
public interest."55 The majority also reasoned that because the court
of appeals cannot declare a statute unconstitutional, its decisions
should not be binding on inferior courts.5 6

shall not be published unless publication is ordered by the Court of Appeals.
All memorandum opinions shall be filed with the Clerk of the Supreme Court,
shall be public records, and shall be made available to the public in such man-
ner as may be determined by the Court of Appeals.
(2) In determining whether to publish a memorandum opinion, the Court of
Appeals may take into consideration one or more of the following factors:

(a) Whether the decision enunciates a new rule of law;
(b) Whether the decision applies an established rule of law to a factual sit-
uation significantly different from that in published opinions;
(c) Whether the decision resolves or identifies a conflict between prior
Court of Appeals' decisions;
(d) Whether the decision will contribute to legal literature by collecting
case law or reciting legislative history; and
(e) Whether the decision involves a case of substantial and continuing pub-
lic interest.

NEB. REV. STAT. § 24-1104 (Reissue 1995).
50. Metro Renovation, 249 Neb. at 345, 543 N.W.2d at 721.
51. Id.
52. See Metro Renovation, 249 Neb. at 345, 543 N.W.2d at 721 (stating that "a

Court of Appeals decision cannot be said to have conclusively settled an issue of law.").
53. Id. at 345, 543 N.W.2d at 722.
54. Id. at 345-46, 543 N.W.2d at 722.
55. Id. at 345, 543 N.W.2d at 721-22. Nebraska Revised Statute section 24-1106(1)

provides:
In cases which were appealable to the Supreme Court before September 6,
1991, the appeal, if taken shall be to the Court of Appeals except in capital
cases, cases in which life imprisonment has been imposed, and cases involving
the constitutionality of a statute.

NEB. REV. STAT. § 24-1106(1) (Reissue 1995).
56. Metro Renovation, 249 Neb. at 345; 543 N.W.2d at 721. In order to declare a

statute unconstitutional, there must be a majority of five judges. NEB. CONST. art. V,
§ 2. The court of appeals was designed to sit in rotating panels of three. NEB. REV.
STAT. § 24-1101 (Reissue 1995). The court stated that because the court of appeals
"lacks authority to declare a statute unconstitutional, any discussion by the court of the
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In addition, the supreme court stated that the amendments to Ne-
braska Revised Statute section 24-1104 support the conclusion that
the legislature created the Nebraska Court of Appeals as an error-cor-
recting court.57 In 1993, the legislature amended section 24-1104 to
remove language that permitted the court of appeals to "modify, clar-
ify or criticize an existing rule of law."58 This amendment also
changed the publication criteria thereby allowing the court of appeals
to make the decision regarding publication of their opinions. 59 The
majority concluded that because of this change, the published opinions
no longer carried the approval of the supreme court and were not
binding on the lower courts. 60

Finally, the court expressed concern about the risks involved in
granting precedential authority to the court of appeals. 61 The
supreme court recognized that the court of appeals did not follow its
own precedent.6 2 Also, the supreme court reiterated its point that it
was the "ultimate authority" in Nebraska, stating that the lower
courts would have to follow decisions of the court of appeals without
knowing whether the supreme court might ultimately overrule
them.6 3

THE CONCURRING OPINION

Justices William Connolly, John Wright, and John Gerrard con-
curred in the result of Metro Renovation, but disagreed with the ma-
jority's statement that the court of appeals' decisions do not constitute
binding precedent. 64 The justices agreed that the answer was found
in the analysis of stare decisis, but accused the court of basing its con-

constitutionality of a statute would be dicta at best. Further, the publication of such
dicta would cast doubt upon the statute and could plunge those charged with enforcing
it into an unsettled state." Metro Renovation, 249 Neb. at 345, 543 N.W.2d at 721.

57. Metro Renovation, 249 Neb. at 345, 543 N.W.2d at 722.
58. Id. (citing 1993 Neb. Laws, 462, § 1).
59. Id. Before the amendment, the supreme court had the authority to decide

which decisions were published. Id. at 346, 543 N.W.2d at 722. After the amendment's
passage, the court of appeals was given this authority. Id.

60. Metro Renovation, 249 Neb. at 345, 543 N.W.2d at 722.
61. Id. (citing Tebo v. Havlik, 343 N.W.2d 181 (Mich. 1984)).
62. Id. (citing State v. Martinez, 4 Neb. Ct. App. 192, 200, 541 N.W.2d 406, 412

(1995), aftd, 250 Neb. 547, 550 N.W.2d 655 (1996) in which one panel of the court of
appeals ignored another panel's interpretation of a previous decision).

63. Id. at 345, 543 N.W.2d at 722.
64. Id. at 347-48, 543 N.W.2d at 723 (Connolly, J., concurring). Both Justices Con-

nolly and Wright served on the original Nebraska Court of Appeals. Leslie Boellstorff,
New Judge's Work Starts Early: 6 on Appeals Court Iron Out Details Before Donning
Robes, OMAHA WORLD-HERALD, Jan 29, 1992, at 1.
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clusion "upon the premise that this court is free to operate as it
chooses."

6 5

The concurring opinion relied first on the doctrine of vertical stare
decisis which "compels inferior courts to follow strictly the decisions
rendered by courts of higher rank within the same judicial system."66

The concurring opinion concluded that stare decisis commands that all
inferior courts follow court of appeals' decisions unless overruled by
the supreme court. 6 7 The concurring justices stated that, although
trial judges could express their disagreement with a court of appeals'
decision, they must give precedential value to the decision until the
supreme court overrules it. 6 8

In support of their position, the concurring justices relied on a
California Supreme Court decision. 69 In Auto Equity Sales, Inc. v. Su-
perior Court,70 the Supreme Court of California stated that:

Under the doctrine of stare decisis, all tribunals exercising in-
ferior jurisdiction are required to follow decisions of courts ex-
ercising superior jurisdiction. Otherwise, the doctrine of
stare decisis makes no sense .... Courts exercising inferior
jurisdiction must accept the law declared by courts of supe-
rior jurisdiction.... It would create chaos in our legal system
if these courts were not bound by higher court decisions.7 1

Moreover, Justice Connolly, writing for the concurring justices, stated
that he had found no state that had ruled otherwise. 72

Secondly, the concurring opinion focused on the historical impor-
tance of the doctrine of stare decisis.73 The opinion also stressed the
public policy reasons behind acknowledging the binding authority of
the court of appeals. 74 The concurring justices indicated that trial
courts must follow the precedent of superior courts in order to main-

65. Metro Renovation, 249 Neb. at 348, 543 N.W.2d at 723 (Connolly, J.,
concurring).

66. Id. (Connolly, J., concurring).
67. Id. (Connolly, J., concurring).
68. Id. at 350, 543 N.W.2d at 724 (Connolly, J., concurring).
69. Id. at 348, 543 N.W.2d at 723 (Connolly, J., concurring).
70. 369 P.2d 937 (Calif. 1962).
71. Metro Renovation, 249 Neb. at 348-49, 543 N.W.2d at 723 (Connolly, J., concur-

ring) (quoting Auto Equity Sales, Inc. v. Superior Court, 369 P.2d 937, 939-40 (Calif.
1962)).

72. Id. at 349, 543 N.W.2d at 723 (Connolly, J., concurring) (citations omitted). But
see OKLA. STAT. tit. 20, § 30.14 (c) (West 1981 & Supp. 1996) (providing that: "[Tihe
opinions of the Court of Appeals shall be written in the form prescribed by the Supreme
Court. No opinion of the Court of Appeals shall be binding or cited as a precedent un-
less it has been approved by the Supreme Court for publication in the official reporter.
The Supreme Court shall prescribe by rule which opinion or decision, if, any of the
Court of Appeals shall be published in the unofficial reporter.").

73. Metro Renovation, 249 Neb. at 349, 543 N.W.2d at 724 (Connolly, J., concur-
ring) (citations omitted).

74. Id. at 349-50, 543 N.W.2d at 724 (Connolly, J., concurring) (citations omitted).
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tain equality, stability, and predictability. 75 Furthermore, the concur-
ring justices stated that "the citizens of Nebraska, as well as Nebraska
lawyers, should be able to expect, to the greatest extent possible, that
trial courts will apply the same law in Scottsbluff, Grand Island, Lin-
coln and Omaha, Nebraska." 76

Third, the concurring justices responded to the majority's "ulti-
mate authority" argument by agreeing that the supreme court is the
ultimate authority in creating precedential law for Nebraska. 77 How-
ever, the concurring justices stated that although the supreme court
was the ultimate authority, this did not support the conclusion that
inferior courts could ignore the court of appeals' published opinions. 78

Further, the concurring justices commented that "it is self-evident
to any first-year law student that nothing an intermediate appellate
court says is set in jurisprudential concrete." 79 The concurring jus-
tices continued by stating that the majority's reasoning resulted in the
conclusion that the supreme court should not have binding authority
because the United States Supreme Court might not rule similarly.8 0

In response to the majority's concern about possible conflicting
court of appeals' panel decisions, the concurring justices proposed a
solution. 8 The justices maintained that court of appeals' decisions
should be controlling until another panel conflicts.8 2 Then, the
supreme court could decide the conflicting issues.83

Finally, the concurring opinion dismissed the majority's argu-
ment that the silence of the statutes creating the court of appeals re-
garding binding authority was proof that the court of appeals did not
have precedential value. 84 The concurring justices stated that they
were "baffled" by this conclusion.85

75. Id. at 350, 543 N.W.2d at 724 jConnolly, J., concurring). The concurring opin-
ion stressed equality as the foundation of our jurisprudential system stating that it is a
"fundamental value of equal treatment that persons in like circumstances be treated
alike." Id. (Connolly, J., concurring).

76. Metro Renovation, 249 Neb. at 350, 543 N.W.2d at 724 (Connolly, J.,
concurring).

77. Id. (Connolly, J., concurring).
78. Id. (Connolly, J., concurring). The concurring opinion stated that "[the major-

ity has failed to give a rational explanation for their conclusion that permanently pub-
lished opinions of the Court of Appeals do not constitute binding precedent on courts of
inferior jurisdiction." Id. (Connolly, J., concurring).

79. Metro Renovation, 249 Neb. at 351, 543 N.W.2d at 724 (Connolly, J.,
concurring).

80. Id. (Connolly, J., concurring).
81. Id. at 351, 543 N.W.2d at 725 (Connolly, J., concurring).
82. Id. (Connolly, J., concurring).
83. Id. (Connolly, J., concurring) (quoting Tebo, 343 N.W.2d at 185).
84. Id. (Connolly, J., concurring).
85. Id. (Connolly, J., concurring).
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BACKGROUND

THE LEGISLATIVE REACTION

The concurring justices were not the only Nebraskans dissatisfied
with the majority's decision.8 6 On April 9, 1996, Senator John Lind-
say proposed an amendment to Legislative Bill 1296 ("Lindsay
Amendment"), which amended Nebraska Revised Statute section 24-
1104.87 In its final form, the amendment provides:

(3) All published memorandum opinions of the Court of Ap-
peals, whether published before, on, or after the operative
date of this section, shall serve as precedent in courts and
tribunals of the State of Nebraska inferior to the Court of Ap-
peals unless the decision is modified, reversed, or overruled
by the Supreme Court.88

During the legislative debate on the Lindsay Amendment, legislators
pointed out possible defects in the bill.89 Despite legislative concerns,

86. See infra notes 87-91 and accompanying text.
87. NEB. LEG. J., 94th Leg., 2nd Sess. 148-49 (1996) (unbound version).
88. L.B. 1296, § 3, Neb. Unicameral, 94th Leg., 2nd Sess. 148-49 (1996).
89. Floor Debate on L.B. 1296, Neb. Unicameral, 94th Leg., 2nd Sess. 15548-67

(April 9, 1996) (debating the possible defects in the amendment). The questions sur-
rounding the constitutionality of this statute are based on the Nebraska Constitution
Article III, section 14 which provides in applicable part: "No such vote upon the final
passage of any bill shall be taken, however, until five legislative days after its introduc-
tion nor until it has been on file for final reading and passage for at least one legislative
day. No bill shall contain more than one subject, and the same shall be clearly ex-
pressed in the title." NEB. CONST. art. III, § 14.

Senator Ernie Chambers, in the Legislative debate, pointed out several defects in
the bill. Floor Debate on L.B. 1296, Neb. Unicameral, 94th Leg., 2nd Sess. 15554-56,
15560-76 (April 9, 1996) (statement of Sen. Chambers). The first alleged defect is that
the Lindsay Amendment was not in front of the legislature for the statutorily prescribed
period of time. Floor Debate on L.B. 1296 at 15564 (statement of Sen. Chambers). Also,
there was no public hearing. Id. Finally, there were multiple subjects in one bill. Let-
ter from Senator Ernie Chambers to Hon. George Thompson and Hon. Gerald Rouse
(May 30, 1996) (on file with the Nebraska State Legislature).

Senator Doug Kristensen expressed concern that there was a separation of powers
violation. Floor Debate on L.B. 1296 at 15558 (statement of Sen. Kristensen). See also
Leslie Boellstorff, Judges Are Urged to Take New Law Into Own Hands, OMAHA WORLD
HERALD, June 11, 1996, at 1, 7.

Finally, the Lindsay Amendment would have to withstand a vagueness challenge.
See Kwik Shop, Inc. v. City of Lincoln, 243 Neb. 178, 184-85, 498 N.W.2d 102, 107-08
(1993) (holding that a statute which established standards by which a local governing
body could grant liquor licenses was unconstitutionally vague). In 1989, Kwik Shop
submitted two applications for liquor licenses with the Nebraska Liquor Control Com-
mission. Kwik Shop, 243 Neb. at 179,498 N.W.2d at 105. In accordance with the proce-
dures in Legislative Bill 781 ("L.B. 781"), the applications were denied. Id. On appeal,
the district court confirmed the denials of the liquor licenses. Id. Kwik Shop appealed
to the Nebraska Supreme Court, claiming, among other things, that LB 781 was uncon-
stitutionally vague. Id. The court explained that in order for a statute to survive a
vagueness challenge, two requirements of due process must be met: "adequate notice to
citizens and ... adequate standards to prevent arbitrary enforcement." Id. at 183, 498
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the Lindsay Amendment was passed on April 11.90 Four days later,
Governor Ben Nelson signed the bill into law.9 1

THE CREATION OF THE NEBRASKA COURT OF APPEALS

On June 6, 1991, the Nebraska Legislature passed Legislative
Bill 732 ("L.B. 732") and created the Nebraska Court of Appeals. 9 2

The legislature created the court of appeals in part to solve the prob-
lem of the backlog of cases before the Nebraska Supreme Court. 93 On

N.W.2d at 106. The court found that the statutory criteria did not provide sufficient
guidance to meet the burden of this test. Id. at 185, 498 N.W.2d at 107.

90. 19 UNICAMERAL UPDATE 17 (April 12, 1996). Senator Kurt Bromm pointed out
that the court of appeals was created to save money and help expedite the justice sys-
tem. Floor Debate on L.B. 1296 at 15552-53 (statement of Sen. Bromm). Senator
Bromm's opinion was that these two purposes would be frustrated by the supreme
court's decision. See id. at 15552 (statement of Sen. Bromm) (stating that the Supreme
Court's decision in Metro Renovation would create a back-log in appeals to the Supreme
Court). Senator Kristensen stated that even if the Lindsay Amendment violates separa-
tion of powers he would vote for the amendment "just as a message" to the supreme
court. Id. at 15550 (statement of Sen. Kristensen).

A severability clause was included in L.B. 1296 in order to ensure that the Lindsay
Amendment would not affect the constitutionality of the whole bill. Floor Debate on
L.B. 1296 at 15569-70. In Jaksha v. State, 241 Neb. 106, 486 N.W.2d 858 (1992), the
Nebraska Supreme Court held that when part of a statute is unconstitutional the re-
mainder must also fail unless the unconstitutional provision can be severed. Jaksha,
241 Neb. at 129, 486 N.W.2d at 873. In considering severing a provision of a statute,
the supreme court stated that courts must consider whether, absent the invalid portion,
a workable plan remains; whether the valid provisions can be independently enforced;
whether the bill would have passed without the invalid portion; whether severing the
provision would violate the legislative intent; and whether there is a severability clause.
Id. In Jaksha, the Nebraska Supreme Court upheld the remaining portions of a prop-
erty tax bill in the face of an unconstitutional provision. Id. The unconstitutional provi-
sion violated the uniformity clause in the Nebraska Constitution because it exempted
all personal property from property tax rolls and shifted the tax burden to real property
owners. Id. at 110, 486 N.W.2d at 863. After applying the factors to determine sever-
ability of a unconstitutional provision, the court concluded that the remainder of the bill
was constitutional for three reasons. Id. at 130, 486 N.W.2d at 873. First, the court
noted that the statute contained a severability clause. Id. Second, the court noted that
the definitions of real property remained in the valid portion of the statute and, there-
fore, the remainder was independently enforceable and a workable plan remained. Id.
Third, the court reasoned from the legislative history that the bill would have passed
without the unconstitutional provision. Id.

91. L.B. 1296, Neb. Unicameral, 94th Leg., 2nd Sess. (1996).
92. Sen. Douglas A. Kristensen, The Nebraska Court of Appeals: Finally an Oppor-

tunity for Prompt Justice, 25 CREIGHTON L. REV. 469, 470 (1992).
93. Hon. Lindsey Miller-Lerman, The Nebraska Court of Appeals, 27 CREIGHTON L.

REV. 146, 146 (1993). By 1990, the average time for an appeal pending before the Ne-
braska Supreme Court had grown to almost two years. Miller-Lerman, 27 CREIGHTON
L. REV. at 146. When William C. Hastings was sworn in as the Chief Justice of the
Nebraska Supreme Court, he commented that the supreme court was "performing the
duties of an intermediate appellate court whose function is to correct errors." Kristen-
sen, 25 CREIGHTON L. REV. at 479.
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several occasions, the Nebraska Legislature has tried to remedy this
situation.

94

At the turn of the century, the legislature authorized the use of
nine commissioners who sat in three-judge panels and heard appellate
cases.9 5 However, this solution did not fully alleviate the backlog
problem because the decisions of the commissioners were only recom-
mendations that required approval by the supreme court.96 In 1908,
the legislature next attempted to diminish the supreme court's case
load by amending the Nebraska Constitution to expand the supreme
court from three to seven justices. 97 In 1920, when this solution was
not sufficient, a Nebraska Constitutional Convention proposed that
the supreme court would sit in divisions with district judges. 98 De-
spite these attempts at reform, the supreme court's backlog continued
to increase. 99

In response to the supreme court's increasing case load, the legis-
lature created the appellate division of the district court. 10 0 This tem-
porary court, created in 1989, consisted of panels of active or retired
district court judges who issued nonbinding, written recommendations
to the supreme court. 10 1 In the same year, the National Center for
State Courts ("NCSC") examined Nebraska's appellate system. 10 2

The NCSC analyzed the ways that the legislature had tried to reduce
the supreme court's backlog and concluded that "[c]learly, none of
these measures has enabled the court to decrease its backlog of at-
issue/unsubmitted cases or shorten disposition time for most ap-
peals." 0 3 The NCSC concluded that Nebraska should create a perma-
nent appellate court.' 0 4 The committee also recommended that
appeals should be sent directly to the intermediate appellate court,
but broad discretionary powers should be given to the supreme court
to remove cases onto its own docket 1 05

94. See infra notes 95-101 and accompanying text.
95. Kristensen, 25 CREIGHTON L. REV. at 471.
96. Id.
97. Id. at 473.
98. Id. at 474.
99. Id. at 478.

100. Id. at 480. This court was often referred to as the "band aid court." Id.
101. Kristensen, 25 CREIGHTON L. REv. at 480. This temporary measure expired on

December 31, 1990. Id.
102. Kristensen, 25 CREIGHroN L. REV. at 481.
103. Id.
104. Id. at 483. The committee stated that "in a state having only one appellate

court, steps should be taken forthwith to establish an intermediate appellate court
rather than temporizing with substitute arrangements." Id.

105. Kristensen, 25 CREIGHTON L. REV. at 484. The policy concerns were "(1) to eq-
uitably divide the workload between the Supreme Court and the Court of Appeals; (2) to
determine which court should set precedence; (3) to avoid double appeals; (4) to create
attractive intermediate court judgeships; and (5) to avoid undue expense." Id.
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In accordance with the NCSC recommendation, the legislature
proposed an amendment to the Nebraska Constitution which would
make it possible for the legislature to create an appellate court.10 6

Equally important, the amendment also limited the automatic right to
direct appeal to the Nebraska Supreme Court.' 0 7 In November 1990,
the citizens of Nebraska voted to approve the amendment.10 8

On January 23, 1991, seven state senators introduced L.B.
732.109 L.B. 732, codified at Nebraska Revised Statute section 24-
1101 to 1109, provided that the court of appeals would sit in two ro-
tating panels of three judges."10 The legislature decided that the deci-
sions of the court of appeals would be in the form of an order and could
be accompanied by a memorandum opinion."' These memoranda
could only be published, however, through an order by the Nebraska
Supreme Court.112

Although L.B. 732 contained no provisions regarding the prece-
dential value of the court of appeals, during the floor debates, Senator
Doug Kristensen stated that the legislature intended for the supreme
court to control what precedential value would be given to any court of
appeals' opinion. 113 Senator Kristensen explained that the supreme
court could control the precedential value of the court of appeals' deci-
sions by determining which opinions should be published. 114 Senator
Kristensen further stated that the Nebraska Court of Appeals "must
resist the temptation to act as a precedential court during its initial
review of many factual situations and statutes.""15

106. Kristensen, 25 CREIGHTON L. REV. at 488.
107. Miller-Lerman, 27 CREIHTON L. REV. at 147.
108. Id.
109. Kristensen, 25 CREIGHTON L. REV. at 488. The senators were Kristensen, Lind-

say, Wickersham, Robak, Nelson and Baack. Id. at 488 n.112. On Sept. 6, 1991 the bill,
which created the permanent Nebraska Court of Appeals' became effective. Id. at 494.

110. NEB. REV. STAT. § 24-1101 (Reissue 1995).
111. NEB. REV. STAT. § 24-1104 (Reissue 1995).
112. Kristensen, 25 CREIGHTON L. REV. at 492. This was changed in 1993 by L.B.

462. See supra notes 57-60 and accompanying text.
113. Floor Debate on L.B. 732, Neb. Unicameral, 92d Leg., 1st Sess. 2625-29 (Mar.

19, 1991).
114. Id. at 2629.
115. Kristensen, 25 CREIGHTON L. REV. at 495. This intent was reinforced by the

Honorable Lindsey Miller-Lerman, Nebraska Court of Appeals, who stated that the
"Nebraska Court of Appeals was created to serve as an intermediate appellate court and
is intended to be essentially an error-correcting court, rather than a precedent setting
court." Miller-Lerman, 27 CREIGHTON L. REV. at 147.
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SEPARATION OF POWERS DOCTRINE

Theoretical Basis for the Separation of Powers Doctrine

The United States Government is divided into three separate
branches: the legislative, the executive, and the judicial. 116 Their
functions were respectively, to create, to execute, and to interpret the
laws of the United States of America.117 The Framers of the Constitu-
tion found that in order to protect the people from the government, the
respective powers of the three branches could not be concentrated in
the hands of one person or one group of people. 118 In the Federalist
No. 47, James Madison stated that:

No political truth is certainly of greater intrinsic value, or is
stamped with the authority of more enlightened patrons of
liberty, than ... the accumulation of all powers, legislative,
executive, and judiciary, in the same hands, whether of one, a
few or many, and whether hereditary, self-appointed or elec-
tive, may -justly be pronounced the very definition of
tyranny. 119

During discussions over the ratification of the United States Constitu-
tion, separation of powers was one concept with which both the Feder-
alists and the Anti-Federalists agreed. 120 The Federalists were not

116. Eric Pearson, A Proposal For Deciding Separation of Powers Cases in Ne-
braska, 26 CREIGHTON L. REV. 97, 97 (1992).

117. Pearson, 26 CREIGHTON L. REV. at 97.
118. THE FEDERALIST No. 47, at 336 (James Madison) (Benjamin Fletcher Wright

ed., 1961).
119. Id. James Madison's thinking was prevalent in the society and was based on

the thoughts and writings of Montesquieu who wrote:
In every government there are three sorts of power: the legislative; the execu-
tive in respect to things dependent on the law of nations; and the executive in
regard to matters that depend on the civil law .... When the legislative and
executive powers are united in the same person, or in the same body of magis-
trates, there can be no liberty; because apprehensions may arise, lest the same
monarch or senate should enact tyrannical laws, to execute them in a tyranni-
cal manner.... Again, there is no liberty, if the judiciary power be not sepa-
rated from the legislative and executive. Were it joined with the legislative,
the life and liberty of the subject would be exposed to arbitrary control; for the
judge would then be the legislature. Were it joined to the executive power, the
judge might behave with violence and oppression.

BARON DE MONTESQUIFu, THE SPIRIT OF LAws, Book XI, ch.6 at 69-70, reprinted in
GREAT BOOKS OF THE WESTERN WORLD (Mortimer J. Adler, ed., Encyclopedia Britan-
nica, Inc. 2nd ed. 1990) (1748).

120. Benjamin Fletcher Wright, Introduction to THE FEDERALIST, at 60 (Benjamin
Fletcher Wright ed., 1961). In Benjamin F. Wright's introduction to The Federalist, he
explains:

Madison no more had to argue the case for the separation of powers than he
had to argue against hereditary succession. The principle was, as he put it, a
maxim of politics, an "essential precaution in favor of liberty." It was a 'polit-
ical" truth that had been "stamped with the authority" of many "patrons of
liberty." If the Constitution could be justly charged with the failure to abide by

1996] S143



CREIGHTON LAW REVIEW

trying to convince the public that separation of powers was a good
idea, but rather that the Constitution they supported embodied it. 12 1

However, the Framers did not advocate that absolute separation
was necessary. 12 2 James Madison stated that separation of powers
was violated only "where the whole power of one department is exer-
cised by the same hands which possess the whole power of another
department."' 23 As evidence of this fact, Madison stressed that none
of the states had kept the branches completely separate.12 4

One commentator opined that the Federalists believed that
humans could not trust each other with power, "because they are self-
ish, passionate, full of whims, caprices and prejudices."1 25 With this
view in mind, the Federalists concluded that the selfishness of human
beings could be used to keep the branches separate. 12 6 In Federalist
No. 51, James Madison stated that "the great security against a grad-
ual concentration of the several powers in the same department, con-
sists in giving to those who administer each department the necessary
constitutional means and personal motives to resist the encroach-
ments of the others."12 7 Madison summarized this idea in these
words: "ambition must be made to counteract ambition.' 28

Separation of Powers at the Federal Level

The founders of the United States defined the theory of separation
of powers, but left its scope unclear. 12 9 The courts took on the role of
defining the scope of separation of powers. 130 The United States

this precept, "no further arguments would be necessary to inspire a universal
reprobation of the system."

Id.
121. Wright, Introduction to THE FEDERALIST, at 60.
122. THE FEDERALIST No. 47, at 338 (James Madison).
123. THE FEDERALIST No. 47, at 338 (James Madison) (emphasis added).
124. THE FEDERALIST No. 47, at 339-342 (James Madison).
125. Wright, Introduction to THE FEDERALIST, at 27.
126. See Victoria Nourse, Toward a Due Foundation for the Separation of Powers:

The Federalist Papers as a Political Narrative, 74 TEx. L. REV. 447, 482 (1996) (stating
that Madison believed that "men were knaves and concluded that the independence,
rather than the dependence, of persons was a crucial foundation for the separation of
powers.").

127. THE FEDERALIST No. 51, at 356 (James Madison).
128. THE FEDERALIST No. 51, at 356 (James Madison).
129. Marc E. Elkins, Treatment of the Separation of Powers Doctrine in Kansas, 29

U. KAN. L. REV. 243, 244 (1981).
130. Elkins, 29 U. KAN. L. REV. at 244. Two ways that the courts have interpreted

the Constitution are textually and structurally. Pearson, 26 CREIGHTON L. REV. at 106.
Textual interpretation is limited to the words of the Constitution itself, without regard
to collateral sources. PHaiP BOBBrrr, CONSTITUTIONAL FATE 26 (1982) [hereinafter BOB-
Brrr]. Justice Hugo Black developed the argument in support of this type of interpreta-
tion reasoning that the Constitution has significant prohibitions that bar governmental
involvement in prohibited areas. Id. at 31.
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Supreme Court's initial view was that the branches must be kept com-
pletely separate. 131 In Humphrey's Executor v. United States,13 2 the
Supreme Court considered two questions certified to it by the Court of
Claims. 133 The questions arose when President Franklin D. Roosevelt
tried to force the resignation of William E. Humphrey, who was nomi-
nated for his current position with the Federal Trade Commission by
then President Herbert C. Hoover.1 3 4 The first question was whether
the President's power to remove members of the Federal Trade Com-
mission was limited to removal for specific causes. 135 The Court con-
cluded that the debates on the statute creating the Federal Trade
Commission intended to limit the President's power to remove officers
only for specific causes. 136

The second question was whether the limitation on the executive
power to remove an appointed official was an unconstitutional inter-
ference with the executive power of the President.137 In addressing
this second question, the Supreme Court defined its view of the sepa-
ration of powers doctrine. 138 The Court stated that the Federal Trade
Commission was an administrative body created by Congress to per-
form both quasi-legislative and quasi-judicial functions.1 39 Because
the Commission was not a part of the executive branch, it could not be
controlled by the President.140 Therefore, limiting the President's re-
moval power was not an unconstitutional restraint on the executive
branch.141 In support of this conclusion, the Court stated that "the
fundamental necessity of maintaining each of the three general depart-
ments of governments entirely free from control or coercive influence,
direct or indirect, of either of the others, has often been stressed and is
hardly open to serious question." 142

Justice Robert Jackson advocated a trend away from a strict view
of the separation of powers doctrine in his concurring opinion in

A second form of constitutional interpretation is through structure. Pearson, 26
CREIGHTON L. REV. at 106. Structural arguments are based on the text of the entire
Constitution. BOBBrrT, supra note 130, at 74. The important passages are not those
which are express grants or prohibitions of power, but those which "by setting up struc-
tures of a certain kind, permit us to draw the requirements of the relationships among
structures." Id. at 80.

131. Elkins, 29 U. KAN. L. REV. at 244.
132. 295 U.S. 602 (1935).
133. Humphrey's Ex'r v. United States, 295 U.S. 602, 612 (1935).
134. Humphrey's Ex'r, 295 U.S. at 618.
135. Id. at 619.
136. Id. at 626.
137. Id.
138. Id. at 629-30.
139. Id. at 628.
140. Id.
141. Id. at 629.
142. Id. (emphasis added).
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Youngstown Sheet & Tube Co. v. Sawyer.143 In Youngstown, Presi-
dent Harry S. Truman issued an executive order during the Korean
War to seize and operate the nation's steel mills.' 4 4 President Tru-
man argued that his acts were justified by virtue of the power vested
in him by the United States Constitution as the head of the executive
branch of the government and as Commander-in-Chief of the Armed
Forces. 145 The Court reasoned that President Truman's order was in-
valid because the executive branch executes the laws, but does not
create them.146 The Court also rejected the President's second argu-
ment stating that the Commander-in-Chief does not have the power to
take private property in order to prevent a strike. 147 The Court stated
that the taking of private property, even within the theater of war, is a
function reserved for the legislative branch.148

In his concurring opinion, Justice Jackson criticized the majority's
process of scrutinizing the respective acts of Congress and the Presi-
dent and placing them into "isolated clauses or ... single articles torn
from context.' 49 Justice Jackson maintained that the Constitution
"enjoins upon its branches separateness, but interdependence, auton-
omy but reciprocity" and contended that the President's powers "are
not fixed, but fluctuate, depending on their disjunction or conjunction
with those of Congress.' 5 0

In recent years, the United States Supreme Court has gravitated
to the opposite end of the spectrum by finding that apparent intru-
sions by one branch will not violate the separation of powers doc-
trine. 151 In Morrison v. Olson,'152 the United States Supreme Court
held that Congress may limit the President's power to remove an exec-

143. 343 U.S. 579 (1953). See Elkins, 29 U. KAN. L. REV. at 244-45 (stating that
Justice Jackson's concurring opinion in Youngstown recognized that, separation of pow-
ers should be more flexible).

144. Youngstown Sheet & Tube Co., v. Sawyer, 343 U.S. 579, 582 (1953).
145. Youngstown, 343 U.S. at 582.
146. Id. at 587-88.
147. Id. at 588. Justice Black stated "[e]ven though theater of war be an expanding

concept, we cannot with faithfulness to our constitutional system hold that the Com-
mander in Chief of the Armed Forces has the ultimate power as such to take possession
of private property in order to keep labor disputes from stopping production. This is a
job for the Nation's lawmakers, not for its military authorities." Id.

148. Youngstown, 343 U.S. at 588.
149. Id. at 635 (Jackson, J., concurring).
150. Id. (Jackson, J., concurring). Justice Jackson also pointed out that "[a] judge,

like an executive advisor, may be surprised at the poverty of really useful and unambig-
uous authority applicable to concrete problems .... Just what our forefathers did envi-
sion, or would have envisioned had they foreseen modern conditions, must be divined
from materials almost as enigmatic as the dreams Joseph was called upon to interpret
for Pharaoh." Id. at 634 (Jackson, J., concurring).

151. See infra notes 152-75 and accompanying text. Compare Humphrey's Ex'r v.
United States, 295 U.S. 602, 629 (1935) (stating that the three branches should be "en-
tirely free from control" of the others) with Morrison v. Olson, 487 U.S. 654, 691 (1988)
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utive officer. 153 In Morrison, the Supreme Court examined Title VI of
-the Ethics in Government Act ("EGA") which allows for the appoint-
ment of an "independent counsel" to investigate and prosecute high-
level government officials.' 54 This statute provided that once the in-
dependent counsel was appointed, they could only be removed by the
Attorney General for "good cause."' 55

In 1986, the Attorney General appointed an independent counsel
under this statute to investigate controversy surrounding certain En-
vironmental Protection Agency ("EPA") documents. 156 The persons
under investigation moved to quash subpoenas ordering them to tes-
tify, claiming that the EGA was unconstitutional. 157 When the indi-
viduals failed to comply with the subpoenas, the United States
District Court for the District of Columbia held them in contempt.' 5 8

The United States Court of Appeals for the District of Columbia Cir-
cuit reversed the district court and held that the EGA was unconstitu-
tional in part because Congress' restrictions on the Attorney General's
power to remove an independent counsel violated separation of pow-
ers.159 On appeal, the United States Supreme Court reversed, hold-
ing that there was no separation of powers violation. 160 The Court
held that a "good cause" requirement for removal did not "unduly
trammel.., on executive authority."1 61 The Court further stated that
because the independent counsel was an inferior officer, the need to
fire at-will was not "so central to the functioning of the executive
branch as to require [it] as a matter of constitutional law."1 62

The United States Supreme Court came to a similar conclusion in
Mistretta v. United States,163 finding that the Sentencing Reform Act
was constitutional. 164 In 1984, the United States Congress formed
the Commission under the sentencing reform act to promulgate bind-
ing sentencing guidelines for federal courts.' 65 The conflict arose

(stating that a "good cause" requirement for removal did not "unduly ... trammel on
legislative authority.").

152. 487 U.S. 654 (1988).
153. Morrison, 487 U.S. at 692.
154. Morrison, 487 U.S. at 660, 692.
155. Id. at 663 (citing 28 U.S.C. § 596(a)(1) (1982)).
156. Id. at 666-67.
157. Id. at 668.
158. Id.
159. Id. at 669.
160. Id. at 692.
161. Id. at 691.
162. Id. at 691-92.
163. 488 U.S. 361 (1989).
164. See Mistretta v. United States, 488 U.S. 361, 362, 407 (1989) (concluding that

federal judges could serve on the Sentencing Commission without exercising both legis-
lative and judicial functions).

165. Mistretta, 488 U.S. at 362.
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when John Mistretta, who was indicted for selling cocaine, moved to
have the sentencing guidelines ruled unconstitutional. 166 Mistretta
claimed that the Commission violated the separation of powers doc-
trine because Congress unconstitutionally delegated its power to the
Sentencing Commission and because the Commission included Article
III judges. 167 The district court concluded that the statute creating
the Commission did not unlawfully delegate power because the Com-
mission has executive branch status.168 The court dismissed the sec-
ond argument by stating that "voluntary service of Article III judges
in the Executive Branch is sanctioned by the history of judicial
conduct."1

69

The United States Supreme Court heard the appeal directly from
the United States District Court for the Western District of Missouri
and affirmed the district court's findings that the Commission did not
violate separation of powers.170 To support its conclusion, the
Supreme Court noted that the three branches of government did not
have to be completely separate. 171 The Court described the test for a
separation of powers violation as, whether a law prevents one branch
from "accomplishing its constitutionally assigned functions.' 72 The
Court further noted that in cases involving the judicial branch, the
test includes whether the law "impermissibly threatens the institu-
tional integrity of the Judicial Branch.' 73 The Supreme Court rea-
soned that providing Article III judges the ability to sit on the
Commission did not significantly interfere with the functions of the
judicial branch because the Constitution does not prohibit federal
judges from acting on independent commissions. 174 Furthermore, the
Court maintained that the judges were acting as administrators, not
as judges, and that the service of federal judges on the commission
would not practically affect the operations of the judicial branch. 175

166. Id. at 370.
167. Id.
168. United States v. Johnson, 682 F. Supp. 1033, 1034-35 (W.D. Mo. 1988), aftd

sub nom., United States v. Mistretta, 488 U.S. 361 (1989).
169. Johnson, 682 F. Supp. at 1035. The district court used the example of Justice

Jackson who was allowed to serve as the prosecutor at the Nuremberg trials at the
conclusion of World War II. Id.

170. Mistretta, 488 U.S. at 362, 412.
171. Id. at 380.
172. Id. at 383 (quoting Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 433

(1977)).
173. Id. (quoting Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833, 851

(1986)).
174. Id. at 397.
175. Id. at 406.
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Separation of Powers Doctrine at the State Level

Nebraska's Treatment of the Separation of Powers Doctrine

Most states, when forming their constitutions, recognized the ne-
cessity of keeping the three branches of government independent. 176

In an attempt to ensure that the separation of powers doctrine would
be followed, the Nebraska Constitution contains the following
provision:

The powers of the government of this state are divided into
three distinct departments, the legislative, executive and ju-
dicial, and no person or collection of persons being one of
these departments, shall exercise any power properly belong-
ing to either of the others, except as hereinafter expressly di-
rected or permitted.177

Additionally, the Nebraska Constitution provides general guide-
lines for the functions of each branch. 178 The general law-making
function of the legislative branch is provided in Article III of the Ne-
braska Constitution. 179 The legislature also has the power to create
courts inferior to the supreme court as granted in Article IV, section
2.180

The functions of the judiciary are found in Article V of the Ne-
braska Constitution. 1 8 1 In Article V, section 1, the judicial power of
the state is "vested in a Supreme Court, an appellate court, district
courts, county courts, in and for each county . . .as the Legislature
shall provide, and such other courts inferior to the Supreme Court as
may be created by law."' 82 The Nebraska Constitution also vests the
"general administrative authority over all courts in this state" in the
supreme court as long as this authority does not conflict with other
constitutional provisions. 183

Although the separation of powers doctrine was expressly con-
tained in the Nebraska Constitution, the scope of each branch of gov-

176. Elkins, 29 U. KAN. L. REV. at 254.
177. NEB. CONST. art. II, § 1. See State v. Philipps, 246 Neb. 610, 614, 521 N.W.2d

913, 916 (1994) (stating that "[t]he purpose of [this] clause is to establish the permanent
framework of [the Nebraska] system of government and to assign the three depart-
ments their respective powers and duties, and to establish certain fixed principles upon
which [the Nebraska] government is to be conducted.") (citation omitted).

178. See infra notes 179-83 and accompanying text.
179. NEB. CONST. art. III, § 1. This section provides in relevant part that "the legis-

lative authority of the state shall be vested in a Legislature consisting of one chamber."
Id.

180. NEB. CONST. art. IV, § 1.
181. NEB. CONST. art. V.
182. NEB. CONST. art. V, § 1.
183. Id.
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ernment was not clearly defined.' 84 Therefore, the scope of each
branch is determined by the Nebraska Supreme Court.' 8 5

In deciding separation of powers cases, the Nebraska Supreme
Court has stated that the separation of powers doctrine under the Ne-
braska Constitution is more "rigorous" than separation of powers
under the United States Constitution as interpreted by the United
States Supreme Court.' 8 6 In State v. Philipps,8 7 the Nebraska
Supreme Court held that a resentencing statute violated the separa-
tion of powers clause of the Nebraska Constitution.18 8 The supreme
court noted that commutation power is entrusted to the Board of Par-
dons by the Nebraska Constitution.'8 9 The supreme court found that
the resentencing statute unconstitutionally granted this commutation
power to the judiciary.' 90

In its analysis, the supreme court rejected the United States
Supreme Court's reasoning in Mistretta.'91 The Nebraska Supreme
Court held that the United States Supreme Court's contention that
the three branches did not need to be completely separate hinged on
the fact that the Federal Constitution had no express separation of
powers provision.' 92 In contrast, the Nebraska Supreme Court noted
that the Nebraska Constitution Article II, section 1 "prohibits one de-
partment of government from encroaching on the duties and preroga-
tives of the others or from improperly delegating its own duties and
prerogatives, except as the Constitution itself otherwise directs or per-
mits.' 9 3 Therefore, the court stated that the United States Supreme
Court's treatment of the separation of powers doctrine is "not as rigor-
ous as that imposed by the Constitution of this state."' 94

This rigorous interpretation was followed in State ex rel. Spire v.
Conway.' 95 In Conway, the State of Nebraska challenged Gerald A.

184. See id. (failing to expressly define the scope of the functions of each branch of
government).

185. See Elkins, 29 U. KAN. L. REv. at 254 (stating that state courts interpret sepa-
ration of powers issues). See also State ex rel. Spire v. Conway, 238 Neb. 766, 773, 472
N.W.2d 403, 408 (1991) (interpreting the scope of the functions of the executive branch
under the Nebraska Constitution).

186. State v. Philipps, 246 Neb. 610, 614, 521 N.W.2d 913, 916 (1994).
187. 246 Neb. 610, 521 N.W.2d 913 (1994).
188. Philipps, 246 Neb. at 616, 521 N.W.2d at 917.
189. Id. at 613, 521 N.W.2d at 916 (citing NEB. CONST. art. IV, § 13).
190. Id.
191. Id. at 614, 521 N.W.2d at 916 (citing Mistretta v. United States, 488 U.S. 361,

380 (1989)).
192. Id.
193. Id. (citation omitted).
194. Id. (citation omitted).
195. 238 Neb. 766, 472 N.W.2d 403 (1991). See State ex rel. Spire v. Conway, 238

Neb. 766, 789, 472 N.W.2d 403, 416 (1991) (reasoning that an assistant professor at a
state college is a member of the executive branch and; therefore, cannot serve as a state
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Conway's position as both a state senator and an assistant professor
at a state college. 19 6 The supreme court noted that Article II of the
Nebraska Constitution prohibits certain persons from serving in two
branches of government at once.19 7 The court reasoned that "the
maintenance of a strict prohibition upon dual membership of the legis-
lative and executive branches has no doubt been the most significant
aspect of the doctrine of separation of powers in forming the special
character of the American government.' u9 8 The supreme court con-
cluded that Conway, in addition to serving in the legislative branch,
was also acting as a member of the executive branch because state
colleges are part of the executive branch. 199 Therefore, the supreme
court held that Conway was precluded from serving as an assistant
professor.

20 0

Despite this interpretation of the separation of powers doctrine,
the Nebraska Supreme Court has allowed one branch of government
to exercise powers belonging to another. 20 1 This separation of powers
analysis is most evident in the court's opinions dealing with adminis-
trative agencies. 20 2 For example, in Slack Nursing Home, Inc. v. De-
partment of Social Services,20 3 the Nebraska Supreme Court held that
de novo review of an administrative determination did not violate the
separation of powers doctrine. 20 4 Although the supreme court sup-
ported its conclusion by stating that express provisions of the Ne-
braska Constitution allowed one branch to exercise powers of another
branch, the supreme court failed to cite such a provision.20 5

legislator under the doctrine of separation of powers); Pearson, 26 CREIGHTON L. REV. at
97 (criticizing the Nebraska Supreme Court's strict textual interpretation in Conway).

196. Conway, 238 Neb. at 766-67, 472 N.W.2d at 404.
197. Id. at 773, 472 N.W.2d 408.
198. Id. at 774, 472 N.W.2d at 408 (citation omitted).
199. Id. at 786, 472 N.W.2d at 415.
200. Id. The supreme court held that Conway could not serve as an assistant pro-

fessor at a state college and as a state senator, even though Conway took unpaid leaves
from the college during the legislative session. Id. Chief Justice William Hastings criti-
cized the majority's strict interpretation of the separation of powers doctrine and dis-
sented in part. Id. (Hastings, C.J., concurring). Chief Justice Hastings stated that a
"rigid adherence to [separation of powers] in all cases would be subversive to the effi-
ciency of the government and result in the destruction of the public liberties." Id. at
790-91, 472 N.W.2d at 417 (Hastings, C.J., concurring) (citation omitted).

201. See infra notes 202-05 and accompanying text.
202. See infra notes 203-05 and accompanying text. See also Transport Workers of

Am., Local 223 v. Transit Auth. of Omaha, 205 Neb. 26, 34, 286 N.W.2d 102, 107 (1979)
(stating that even though judicial powers are vested solely in the courts, administrative
agencies can perform certain quasi-judicial functions).

203. 247 Neb. 452, 528 N.W.2d 285 (1995).
204. Slack Nursing Home, Inc. v. Dep't of Social Servs., 247 Neb. 452, 454, 528

N.W.2d 285, 289 (1995).
205. Slack Nursing Home, 247 Neb. at 463, 528 N.W.2d at 294. See generally id. at

463-68, 528 N.W.2d at 294-97 (failing to cite an express provision of the Nebraska Con-
stitution allowing an administrative agency to perform quasi-judicial functions).
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Nebraska Supreme Court's Treatment of Separation of Powers
Conflicts Between the Legislative and Judicial Branches

In State v. Stratton,20 6 the Nebraska Supreme Court upheld a
state statute that required a convicted defendant to serve consecutive
sentences for use of a firearm during the commission of felony. 20 7 The
supreme court considered whether the statute was "an unconstitu-
tional intrusion of the legislative branch into a judicial function."208

The supreme court acknowledged that "the line between that which
constitutes legislative function and that which constitutes a judicial
function cannot be drawn with precision," but must be made on a case-
by-case basis. 20 9 The supreme court ultimately concluded that the
legislature did not violate the separation of powers doctrine because
the court had previously recognized the power of the legislature to es-
tablish criminal penalties. 210

Other Nebraska Supreme Court decisions, however, have carved
out functions that are specific to the judicial branch.211 For example,
in State v. Moore,212 the Nebraska Supreme Court held that the legis-
lature cannot restrict an appellate court's right to independent review
of lower court decisions.213 In 1980, the District Court of Douglas
County sentenced Carey Dean Moore to death.214 Moore appealed the
district court's decision to the Nebraska Supreme Court.215 On ap-
peal, Moore argued that by imposing the death penalty, the district
court did not correctly apply a Nebraska statute which provided that
the Nebraska Supreme Court must review all criminal homicide con-
victions and compare the sentences with prior determinations to en-
sure consistent sentences. 216 Moore argued that the legislature
intended for the supreme court to review all homicide convictions, in-
cluding convictions for crimes of lesser severity than first degree mur-
der.2 17 The supreme court rejected Moore's argument and limited the
application of the statute to review of only those persons found guilty
of first degree murder.218

206. 220 Neb. 854, 374 N.W.2d 31 (1985).
207. State v. Stratton, 220 Neb. 854, 855-60, 374 N.W.2d 31, 33-35 (1985).
208. Stratton, 220 Neb. at 858, 374 N.W.2d at 34.
209. Id.
210. Id. (citation omitted).
211. See infra notes 212-27 and accompanying text.
212. 210 Neb. 457, 316 N.W.2d 33 (1982).
213. State v. Moore, 210 Neb. 457, 476, 316 N.W.2d 33, 43-44 (1982).
214. Moore, 210 Neb. at 459, 316 N.W.2d at 36.
215. Id.
216. Id. at 472, 316 N.W.2d at 42.
217. Id. at 472-73, 316 N.W.2d at 42.
218. Id. at 473, 316 N.W.2d at 42.
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The court reasoned that Moore's literal interpretation of the stat-
ute violated the separation of powers doctrine in two ways.219 First, if
the court interpreted the statute literally, the judicial branch would be
performing the executive branch functions of independently gathering
evidence and determining what crime should have been changed.220

Second, the legislature would be encroaching on the functions of the
judicial branch by attempting to make the facts of one case "determi-
native of the sentence in another case on review" and restrict the con-
stitutionally assigned functions of independent review.221

In State v. Frontier Airlines, Inc.,222 the Nebraska Supreme Court
stated that the legislature has no power to limit or interfere with the
inherent power of district courts to punish for contempt of court.22 3 At
issue in Frontier Airlines was a statute which limited the fine for con-
tempt of court to two hundred dollars.224 The Nebraska Supreme
Court reasoned that it was an essential attribute of the power of judi-
ciary to punish for contempt.225 Although the court recognized that
the legislature has the authority to regulate the contempt power, the
supreme court stated that the legislature cannot reduce the punish-
ment to a nominal level.2 26 The court reasoned that, by reducing the
punishment to a nominal level, the legislature had effectively eviscer-
ated the court's power to punish for contempt and had, therefore, vio-
lated the separation of powers doctrine. 227

STARE DECISIS

Stare decisis is defined as abiding by or adhering to decided
cases.228 There are two types of stare decisis: vertical and horizon-

219. Id. at 475-76, 316 N.W.2d at 43.
220. Id. at 475, 316 N.W.2d at 43.
221. Id. at 475-76, 316 N.W.2d at 43-44. Moore discusses other limitations on the

legislative branch:
The separation of powers doctrine imposes restrictions upon the legislative
branch to limit the judicial functions of the courts. The Legislature cannot, by
subsequent legislation, divest rights which have vested by virtue of a judg-
ment .... It cannot enact legislation to retroactively open or vacate a judg-
ment .... The limits of the jurisdiction conferred upon the Supreme Court by
the Constitution may not be increased or extended by legislative enactment....
It cannot interfere with the judicial function of adjudicating the fact of an
acquittal.

Id. at 474, 316 N.W.2d at 43.
222. 174 Neb. 172, 116 N.W.2d 281 (1962).
223. State ex rel. Beck v. Frontier Airlines, 174 Neb. 172, 181, 116 N.W.2d 281, 286

(1962).
224. Frontier Airlines, 174 Neb. at 175-76, 116 N.W.2d at 283-84. The statute at

issue was Nebraska Revised Statute section 25-1072. Id.
225. Frontier Airlines, 174 Neb. at 180, 116 N.W.2d at 286.
226. Id.
227. Id.
228. BLAcK's LAw DICTIONARY 1406 (6th ed. 1990).
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tal.2 29 Horizontal stare decisis concerns the obligation of a court to
conform to its own precedent or that of another court on. the same
level. 230 On the other hand, vertical stare decisis provides that infer-
ior courts are bound to follow the decisions of the superior courts
within their jurisdiction. 23 1

In the Handbook on the Law of Judicial Precedents, Henry Camp-
bell Black states the common law rule that inferior courts of a state
should follow the decisions of the state intermediate appellate courts
until the state court of last resort rules otherwise. 2 32 It is this com-
mon law rule to which the federal court system adheres. 2 33 Federal
District Courts must follow both the decisions of the Federal Court of
Appeals in its jurisdiction and the United States Supreme Court.2 34

Likewise, states with intermediate appellate courts follow this
common law rule. 23 5 For example, in Cole v. Young, 236 the United

229. SAUL BRENNER AND HAROLD J. SPAETH, STARE INDECISIS: THE ALTERATION OF
PRECEDENT ON THE SUPREME COURT, 1946-1992 1 (1995).

230. BRENNER & SPAETH, supra note 229, at 1.
231. Id.
232. HENRY CAMPBELL BLACK, M.A., HANDBOOK ON THE LAW OF JUDICIAL PRECE-

DENTS OR THE SCIENCE OF CASE LAw § 92, at 303 (1912).
233. Evan H. Caminker, Why Must Inferior Courts Obey Superior Court Precedents?,

46 STAN. L. REV. 817, 824 (1994).
234. Caminker, 46 STAN. L. REV. at 824 (citing Hasbrouck v. Texaco, Inc., 663 F.2d

930, 933 (9th Cir. 1981), affd, 496 U.S. 543 (1990) (stating that district courts must
obey revisory court of appeals); United States v. City of Philadelphia, 644 F.2d 187, 192
n.3 (3rd Cir. 1980) (holding that inferior courts must obey the Supreme Court)).

235. See Lynch v. Universal Life Church, 775 F.2d 576, 580 (4th Cir. 1985) (stating
that the decisions of the North Carolina Court of Appeals are binding upon trial courts
statewide); Cole v. Young, 817 F.2d 412, 416 (7th Cir. 1987) (interpreting Wisconsin
state law and stating that officially published opinions of the Wisconsin Court of Ap-
peals have precedential effect); Bonanno v. Potthoff, 527 F. Supp. 561, 563 (N.D. Ill.
1981) (interpreting Illinois law and stating that Illinois trial courts must follow the ap-
pellate court decisions, and if appellate court decisions conflict, they must follow the
court in their district); Hunt v. Grissom, 157 So. 2d 682, 686 (Ala. Ct. App. 1963) (stat-
ing that "[slo far as rules of decision laid down by the majority of Supreme Court require
obedience, [the Court of Appeals] is a stare decisis court."); State v. Wentz, 805 P.2d 962,
966 (Alaska 1991) (recognizing that a decision of the court of appeals binds lower
courts); Scappaticci v. Southwest Sav. & Loan Assoc., 662 P.2d 131, 136 (Ariz. 1983)
(stating that a decision by the Arizona Court of Appeals has precedential effect); Auto
Equity Sales, Inc., v. Superior Court, 369 P.2d 937, 939 (Cal. 1962) (stating that
"[u]nder the doctrine of stare decisis, all tribunals exercising inferior jurisdiction are
required to follow decisions of courts exercising superior jurisdiction."); Frazier v.
Southern Ry. Co., 37 S.E.2d 774, 778 (Ga. 1946) (stating that "[diecisions by the Court of
Appeals establish a precedent for that court and for the superior court, unless disap-
proved by the Supreme Court or made obsolete by subsequent statutory enactment.");
In re Hague, 315 N.W.2d 524, 532 (Mich. 1982) (stating that the trial judge is bound to
follow decisions of panel of court of appeals until another panel of court of appeals or
supreme court rules otherwise); Exstrum v. Union Cas. & Life Ins. Co., 167 Neb. 150,
157-59, 91 N.W.2d 632, 636 (1958) (applying Illinois law and stating that a decision of
an intermediate court must be accepted by the parties and by the courts of other states
as formulating law of state where decision was rendered); Mannillo v. Gorski, 241 A.2d
276, 282 (N.J. Super. Ct. Ch. Div. 1968) (stating that the decisions of the Appellate
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States Court of Appeals for the Seventh Circuit stated that the offi-
cially published opinions of the Wisconsin Court of Appeals have
statewide precedential effect. 23 7 In 1980, Stevie Cole hijacked a cab in
order to commit an armed robbery.238 In the process of hijacking the
cab, Cole slashed the cab driver's arm. 239 The Milwaukee County Cir-
cuit Court found Cole guilty of robbery and mayhem. 240 Cole filed a
motion for a new trial claiming that the pattern jury instructions were
flawed because the instructions did not include "great bodily harm" as
a necessary element of mayhem. 241 Cole based this argument on a

Division must be followed by inferior courts); Ross Bicycles, Inc. v. Citibank, N.A., 539
N.Y.S.2d 906, 907 (N.Y. App. Div. 1989) (stating that "the doctrine of stare decisis re-
quires that courts of original jurisdiction follow the decisions and precedents of the Ap-
pellate Division."); Greenwood v. City of Portsmouth, 281 N.E.2d 45, 47 (Common Pleas
Ct. of Scioto County, Ohio, 1971) (stating that "a decision of the court of appeals, unless
it is in conflict with the decision of the Supreme Court, binds the Courts of Common
Pleas and constitutes conclusive evidence of the law within that appellate district.");
Baker v. Aetna Cas. & Sur. Co., 454 A.2d 1092, 1098 (Pa. Super. Ct. 1982) (stating that
a decision of the superior court is the law until it is overruled by the state supreme
court); State v. Menzies, 889 P.2d 393, 398-99 (Utah 1994), cert. denied, 115 S.Ct. 910
(1995) (stating that vertical stare decisis compels courts to strictly follow decisions ren-
dered by a higher court, and under this mandate, lower courts are obliged to follow the
holding of the higher court, as well as any judicial dicta that may be announced by a
higher court); Tart v. Commonwealth, 437 S.E.2d 219, 224 (Va. 1993) (holding that
under the rule of stare decisis a decision by a panel of Court of Appeals is an established
precedent). But see Russell v. Atlas Van Lines, Inc., 411 F. Supp. 111, 113 (E.D. Okla.
1976) (stating that under Oklahoma law, opinions by state court of appeals do not have
binding precedential effect).

Thirty-nine states have intermediate courts of appeal. ALA. CODE § 12-3-1 (1995);
ALASKA STAT. § 22.07.020 (Michie 1988 & Supp. 1995); ARIZ. REV. STAT. ANN. § 12-120
(West 1992); ARK. CODE. ANN. § 16-12-101 (Michie 1994 & Supp. 1995); CAL. CONST. art.
6, § 4a; COLO. REV. STAT. § 13-4-101 (1987 & Supp. 1995); CONN. GEN. STAT. ANN. § 51-
197c (West 1985 & Supp. 1996); FLA. STAT. ANN. § 35.01 (West 1988); GA. CODE ANN.
§ 15-3-1 (1994 & Supp. 1996); HAW. REV. STAT. § 602-51 (1993); IDAHO CODE § 1-2401-
2411 (1990); 705 ILL. Comp. STAT. ANN. 25/1 (West 1993); IND. CODE § 33-2.1-2-2 (1992);
IOWA CODE § 602.5101 (1995); KAN. STAT. § 20-3001 (1995); Ky. CONST. § 109, 111; LA.
REV. STAT. ANN. § 13:312 (West 1983 & Supp. 1996); MD. CONST. art. IV, § 14; MASS.
GEN. LAWS. ANN. ch. 211A, § 1 (West 1989 & Supp. 1996); MICH. COMP. LAWS ANN.
§ 600.301 (West 1981 & Supp. 1996); MINN. STAT. ANN. § 480A.01 (West 1990); Mo.
ANN. STAT. § 477.040 (West 1987); NEB. REV. STAT. § 24-1101 (Reissue 1995); N.J.
CONST. art. 6, § 3, 1-4; N.M. STAT. ANN. § 34-5-1 (Michie 1978 & Supp. 1995); N.Y.
CoNsT. art. 6, § 4; N.C. GEN. STAT. § 7A-16 (1995); N.D. CENT. CODE § 27-02.1 (Supp.
1995); OHIO REV. CODE. ANN. § 2501.01 (Banks-Baldwin 1993); OKLA. STAT. ANN. tit. 20,
§ 30.1 (West 1991); OR. REV. STAT. § 2.510 (1995); 42 PA. CONS. STAT. ANN. § 541 (West
1981); S.C. CODE ANN. § 14-8-10 (Law. Co-op Supp. 1995); TENN. CODE ANN. § 16-4-101
(1994); TEx. CONST. art. 5, § 6; UTAH CODE ANN. § 78-2a-1 (1992); VA. CODE ANN. § 17-
116.01 (Michie 1988); WASH. REV. CODE ANN. § 2.06.010 (West 1988); Wis. STAT. ANN.
§ 752.41(2) (West 1981).

236. 817 F.2d 412 (7th Cir. 1987).
237. Cole v. Young, 817 F.2d 412, 416 (7th Cir. 1987).
238. Cole, 817 F.2d at 414.
239. Id.
240. Id. at 413.
241. Id. at 414.
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Wisconsin Court of Appeals decision, Kirby v. State,242 which required
a showing of "great bodily harm" to secure a conviction for mayhem. 243

The trial court refused to follow Kirby and denied Cole's motion for a
new trial.

2 4 4

After this determination, Cole appealed to the Wisconsin Court of
Appeals which affirmed the conviction holding that "the pattern jury
instructions includ[ed] the essential elements of the crime."245 The
Wisconsin Court of Appeals affirmed without considering the prior ap-
pellate decision in Kirby.246 In September 1982, the Wisconsin
Supreme Court denied review.247 One month later, the Wisconsin
Criminal Jury Instructions Committee changed the pattern jury in-
structions to include "great bodily harm" as an element of mayhem. 248

Cole then filed a petition for a writ of habeas corpus in the United
States District Court for the Eastern District of Wisconsin.249 The
district court denied habeas corpus relief.250 Cole then appealed to
the United States Court of Appeals for the Seventh Circuit.251

The Seventh Circuit reversed the district court and granted the
writ of habeas corpus. 252 Interpreting Wisconsin law, the court stated
that officially published opinions of the Wisconsin Court of Appeals
were binding on inferior courts in the state.253 The court also stated
that "under Wisconsin law, an appellate court's construction of a stat-
ute becomes as much a part of the law as if the legislature had enacted
it."25 4 From this information, the court concluded that the Wisconsin
Court of Appeals decision in Kirby, which included "great bodily
harm" as an element of mayhem, was the law of Wisconsin at the time
of Cole's offense.255 Therefore, the court held that because an essen-
tial element of mayhem was not proven, Cole had a right to a new
trial.25 6

242. 272 N.W.2d 113 (Wis. Ct. App. 1978).
243. Id. (citing Kirby v. State, 272 N.W.2d 113, 118 (Wis. Ct. App. 1978)).
244. Id.
245. Id. at 414-15.
246. Id.
247. Id. at 415.
248. Id.
249. Id.
250. Id. The district court denied the writ of habeus corpus because Cole had failed

to object during the trial. Id. The court did not mention the Kirby decision. Id.
251. Cole, 817 F.2d at 415.
252. Id. at 428 (citing Wis. STAT. ANN. § 752.41(2) (West 1981)).
253. Id. at 416.
254. Id.
255. Id. at 420.
256. Id. at 428. In Russell v. Atlas Van Lines, Inc., 411 F. Supp. 111 (E.D. Okla.

1976), the United States District Court for the Eastern District of Oklahoma came to
the opposite conclusion. Russell, 411 F. Supp. at 113. In Russell, an injured party sued
a trucking company for injuries incurred in an automobile accident between the plaintiff
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In 1958, the Nebraska Supreme Court recognized that intermedi-
ate courts can state the law of their jurisdiction. 257 In Exstrum v.
Union Casualty and Life Insurance Co. ,258 the supreme court ex-
amined an insurance contract formed in Illinois.259 In 1954, a group
of employers entered into a trust agreement with local unions to pro-
vide life insurance to their employees.260 Clayton Exstrum was em-
ployed by Brown Transfer Company, an employer involved in the
trust.2 6 1 The trust provided that an employee was insured after the
employer made contributions for two months on his behalf.26 2 Mr. Ex-
strum was to be covered by the policy on December 1, 1954.263 How-
ever, he became ill in November and never returned to work.26 4 Upon
Exstrum's death in January, the insurance company issued a certifi-
cate of insurance to his wife, Hazel, that stated in part that "Clayton
D. Exstrum, an employee, is insured for the sum of $2,500.00 payable
in event of death of such employee to Hazel Exstrum."265 Despite the
certificate, the insurance company refused to pay under the policy
claiming that under an applicable Illinois statute the certificate of in-
surance was not a part of the policy. 266 Furthermore, since Exstrum
was not working when the policy was to take effect the insurance com-
pany claimed that Mr. Exstrum never qualified under the master
policy.

26 7

Hazel Exstrum sued Union Casualty and Life Insurance Com-
pany to recover the proceeds from the policy. 2 68 The District Court of
Buffalo County found for Exstrum and Union Casualty appealed.269

and an employee of the trucking company. Id. at 112. The plaintiff, a passenger in the
car, moved for partial summary judgment on the issue of agency because the driver of
the car had litigated the issue in a previous state court action. Id. In a prior appellate
court case, the Oklahoma Court of Appeals held that collateral estoppel could be in-
voked by a plaintiff. Id. at 113. The United States District Court for the Eastern Dis-
trict of Oklahoma rejected this interpretation of collateral estoppel. Id. In so doing, the
court stated that "[i]t is clear ... that opinions by the Oklahoma Court of Appeals are
not precedent and do not announce principles of state law which this court must follow
in diversity cases." Id.

257. See Exstrum v. Union Cas. & Life Ins. Co, 167 Neb. 150, 157-59, 91 N.W.2d
632, 636 (1958) (applying Illinois law and stating that a decision of an intermediate
appellate court is sufficient to establish the law of that state).

258. 167 Neb. 150, 91 N.W.2d 632 (1958).
259. Exstrum, 167 Neb. at 155, 91 N.W.2d at 635.
260. Id. at 152, 91 N.W.2d at 633.
261. Id.
262. Id. at 153, 91 N.W.2d at 634.
263. Id. at 154, 91 N.W.2d at 634.
264. Id.
265. Id.
266. Id. at 155, 91 N.W.2d at 635 (citation omitted).
267. Id. at 154, 91 N.W.2d at 634.
268. Id. at 151, 91 N.W.2d at 633.
269. Id.
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The supreme court affirmed, but later granted a motion for
rehearing.270

In deciding the case, the Nebraska Supreme Court examined Illi-
nois case law interpreting the Illinois statute in order to determine
whether or not the certificate of insurance was part of the policy. 2 7 1

Three Illinois appellate courts had interpreted the statute and had
treated "both the master policy and the certificate as integral parts of
the contract."272 The Nebraska Supreme Court determined that the
decisions of the Illinois intermediate courts were sufficient to establish
the law in Illinois.273 In support of this contention, the supreme court
stated that the United States Supreme Court regarded a decision of
state intermediate appellate courts as representing the law of the re-
spective states, unless it was in conflict with another coordinate court
or the court of last resort.274 The court continued by stating that "[i]t
is the function of the court of last resort to resolve such conflicts as
may be created by decisions of the lower court."275 Because the Illi-
nois appellate courts could create Illinois law, the Nebraska Supreme
Court held that the certificate of insurance was part of the policy and
Hazel Exstrum could collect the insurance proceeds. 276

ANALYSIS

In Metro Renovation, Inc. v. Nebraska Department of Labor
("Metro")277 the Nebraska Supreme Court disagreed with a principle
of law enunciated by the Nebraska Court of Appeals in Bay Construc-
tion Co. v. Dolan.2 78 Instead of simply overruling Bay Construction,
the supreme court held that, although a published opinion of the court
of appeals is persuasive, it has no precedential value.279 The supreme
court based its conclusion on two separate rationales: a statutory in-
terpretation, and a common law interpretation of stare decisis.280 As
reflected in the statute's legislative history, the supreme court cor-

270. Id.
271. Id. at 155, 91 N.W.2d at 634.
272. Id. at 155, 91 N.W.2d at 635.
273. Id. at 157, 91 N.W.2d at 636.
274. Id.
275. Id. (citation omitted).
276. Id. at 160-61, 91 N.W.2d at 638.
277. 249 Neb. 337, 543 N.W.2d 715 (1996) (per curiam).
278. 2 Neb. Ct. App. 739, 513 N.W.2d 555 (1994). Compare Metro Renovation, Inc.

v. Nebraska Dep't of Labor, 249 Neb. 337,343,543 N.W.2d 715, 722 (1996) (per curiam)
(concluding that construction job sites are not "places of business" for unemployment
purposes) with Bay Constr. Co. v. Dolan, 2 Neb. Ct. App. 739, 746, 513 N.W.2d 555, 560
(1994) (concluding that construction job sites are "places of business" for unemployment
tax purposes).

279. Metro Renovation, 249 Neb. at 343, 543 N.W.2d at 721.
280. Id.
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rectly interpreted the statutes that created the court of appeals. 28 1

Although the supreme court's conclusion is defensible because of its
statutory interpretation, the supreme court's stare decisis interpreta-
tion was flawed.

2 8 2

In response to the supreme court's determination that the deci-
sion of the court of appeals had no precedential value, the Nebraska
Legislature passed an amendment to Legislative Bill 1296 ("Lindsay
Amendment") which amended Nebraska Revised Statute section 24-
1104 to provide that court of appeals' decisions would have binding
authority.2 83 This legislative action elicits two conclusions.2 84 First,
the legislative response was procedurally unconstitutional. 2 85 Sec-
ond, the legislature may properly exercise the power to transform the
court of appeals into a precedent-creating court. 28 6

THE NEBRASKA SUPREME COURT's DECISION IS DEFENSIBLE ON

STATUTORY GROUNDS

In deciding Metro Renovation, the Nebraska Supreme Court used
two principal arguments: statutory interpretation and common law
analysis.28 7 First, the supreme court correctly interpreted the stat-
utes that created the court of appeals and their legislative history.28 8

The majority examined Nebraska Revised Statute section 24-1104,
which set forth the criteria for publishing a court of appeals' opinion,
noting that the statute was silent on whether the published opinions
of the court of appeals were binding.2 89 As the concurring justices
maintained, the fact that the statute was silent with regard to the
precedential value of the court of appeals decisions does not necessar-
ily support the conclusion that the decisions have no binding author-
ity.290 The truth of this statement is evidenced by the fact that of the
thirty-nine states that have intermediate courts, thirty-four of the
states have statutes that are silent as to the binding authority of the
intermediate appellate courts.2 91 Nonetheless, most states still recog-

281. See infra notes 287-99 and accompanying text.
282. See infra notes 306-29 and accompanying text.
283. L.B. 1296, Neb. Unicameral, 94th Leg., 2nd Sess. (1996). See supra notes 86-91

and accompanying text.
284. See infra notes 285-86 and accompanying text.
285. See infra notes 330-46 and accompanying text.
286. See infra notes 347-99 and accompanying text.
287. See supra notes 48-63 and accompanying text.
288. See infra notes 289-99 and accompanying text.
289. Metro Renovation, 249 Neb. at 344, 543 N.W.2d at 721.
290. Id. at 351, 543 N.W.2d at 725.
291. See supra note 235.
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nize the precedential value of their intermediate appellate court's
decisions.

292

In support of its contention that the Nebraska Court of Appeals'
decisions have no precedential value, the majority referred to the 1993
amendments to section 24-1104 which provided that the court of ap-
peals could no longer modify an existing rule of law. 29 3 These amend-
ments also provided that the Nebraska Supreme Court no longer had
to approve the publication of the court of appeals' decisions. 294 From
this evidence, the majority concluded that the court of appeals was not
created as a precedential court, and therefore its decisions were not
binding authority.295

The legislative history supports the majority's statutory interpre-
tation.296 The floor debates held during the formation of the Ne-
braska Court of Appeals demonstrated that the court was an error-
correcting court and would not create precedent. 297 Further, the leg-
islative history surrounding the 1993 amendments provides evidence
of the legislative intent to maintain the court of appeals as an error-
correcting court.298 In an amendment summary from the Nebraska
Legislature's Judiciary Committee staff, the legislators stated that:

L.B. 462 removes the current factor concerning the modifica-
tion, clarification, or criticism of an existing rule of law. The
latter change recognizes the distinction inherent in the
Supreme Court - Court of Appeals dynamic. The Supreme
Court is the "doctrinal" court, that is the court charged with,
inter alia, modification of current rules of law. The Court of
Appeals, by way of contrast is a court of errors, that is its
function is to check for errors in the application of existing
law or procedure.299

The court's statutory interpretation was sufficient to support its
conclusion that the court of appeals should not have binding author-
ity.30 0 For example, in Cole v. Young,301 the United States Court of

292. Id.
293. Metro Renovation, 249 Neb. at 345-56, 543 N.W.2d at 722. See supra notes 57-

60 and accompanying text.
294. Id. See supra note 59 and accompanying text.
295. Id. at 346, 543 N.W.2d at 722. See supra note 60 and accompanying text.
296. See Floor Debate on L.B. 732, Neb. Unicameral, 90th Leg., 1st Sess. 1935 (Mar.

19, 1991) (stating that the Nebraska Court of Appeals is created as an error-correcting
court, with precedential authority reserved to the Supreme Court). See also supra notes
113-15 and accompanying text.

297. Floor Debate on L.B. 732, at 1935, 2625-29. See supra notes 113-15 and accom-
panying text.

298. Introducer's Statement to L.B. 462, Neb. Unicameral, 93rd Leg., 1st Sess. 2
(Feb. 2, 1993).

299. Id.
300. See infra notes 301-05 and accompanying text.
301. 817 F.2d 412 (7th Cir. 1987).
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Appeals for the Seventh Circuit held that officially published opinions
of the Wisconsin Court of Appeals have precedential value.30 2 This
court supported its decision solely by referring to a Wisconsin Statute
that provides that the decisions of the Wisconsin Court of Appeals
were binding on inferior courts.30 3

Similarly, the Nebraska Supreme Court in Metro Renovation
could have relied exclusively on its statutory interpretation for the
conclusion that the decisions of the court of appeals do not have bind-
ing authority on inferior courts.30 4 Instead, the majority's rationale
included a common law analysis of stare decisis.30 5 The supreme
court argued that granting the court of appeals binding authority
would conflict with the purposes behind stare decisis.30 6 The court's
second line of reasoning elicits four points of criticism.3 0 7

First, the majority's argument that the Nebraska Supreme Court
is the "ultimate authority" in the State of Nebraska does not support
its conclusion that the decisions of the court of appeals have no prece-
dential value.30 8 As the concurring opinion notes, "[iut is self-evident
to any first-year law student that nothing an intermediate appellate
court says is set in jurisprudential concrete."3 °9

In reaching its decision, the majority failed to look to the federal
judicial system for support.3 10 A federal court of appeals' decision is
not "certain" in the sense that it could ultimately be overruled by the
United States Supreme Court.3 11 However, under federal law, federal
court of appeals' decisions are afforded binding precedential value for
inferior courts.3 12 Furthermore, according to the concurring opinion,
if the majority's argument was followed to its logical conclusion, a Ne-
braska Supreme Court decision does not guarantee certainty in mat-
ters of federal law because those decisions may be overruled by the
United States Supreme Court.3 13

302. Cole v. Young, 817 F.2d 412, 416 (7th Cir. 1987).
303. Cole, 817 F.2d at 416; Wis. STAT. ANN. § 752.41(2) (West 1981).
304. See Cole, 817 F.2d at 416 (relying solely on statutory interpretation).
305. Metro Renovation, 249 Neb. at 344, 543 N.W.2d at 721. See supra notes 50-52

and accompanying text.
306. Metro Renovation, 249 Neb. at 344, 543 N.W.2d at 721.
307. See infra notes 308-29 and accompanying text.
308. Metro Renovation, 249 Neb. at 345, 543 N.W.2d at 721. See infra notes 309-13

and accompanying text.
309. Metro Renovation, 249 Neb. at 351, 543 N.W.2d at 724 (Connolly, J.,

concurring).
310. See infra notes 311-12 and accompanying text.
311. Evan H. Caminker, Why Must Inferior Courts Obey Superior Court Precedents?,

46 STAN. L. REv. 817, 824-25 (1994).
312. Caminker, 46 STAN. L. REV. at 824-25.
313. Metro Renovation, 249 Neb. at 351, 543 N.W.2d at 724 (Connolly, J.,

concurring).
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Second, the Nebraska Supreme Court erred in concluding that
recognition of court of appeals' decisions as binding authority would
promote uncertainty.3 14 The court of appeals consists of two rotating
three-judge panels. 3 15 The majority cited a court of appeals' decision
in which one panel rejected another panel's previous interpretation of
the relevant case law. 3 16 The majority concluded that the trial courts
are left without direction when two panels of the court of appeals
conflict. 317

The concurring justices proposed a solution to the problem result-
ing from conflicts between different panels of the court of appeals. 318

The concurring justices noted that the Nebraska Supreme Court could
resolve such disputes.31 9 Before the creation of the Nebraska Court of
Appeals, the National Center for State Courts ("NCSC") proposed two
recommendations in its report analyzing Nebraska's appellate sys-
tem.320 Initially, the NCSC suggested the same conclusion forwarded
by the concurring justices: that the supreme court could resolve the
disputes itself.321 The NCSC also suggested that the court of appeals
should maintain a record of issues pending before the court of appeals
so that "similar cases can be argued and decided together by the
supreme court or by a single panel of the intermediate appellate
court."

3 2 2

Third, contrary to the majority's reference to the Nebraska Appel-
late Court's "unique" structure, the structure is not unique.323 Ac-
cording to the NCSC report, the majority of state intermediate courts
sit in three judge panels. 324 Thirty-two states have intermediate
courts in which appeals are heard and decided by three judges.325

Furthermore, twenty-seven states have rotating panels.326

Finally, the majority failed to mention that the Nebraska
Supreme Court had previously recognized that intermediate appellate

314. Id. at 351, 543 N.W.2d at 724-25 (Connolly, J., concurring).
315. NEB. REV. STAT. § 24-1101 (Reissue 1995). See supra note 2 and accompanying

text.
316. Metro Renovation, 249 Neb. at 346, 543 N.W.2d 722 (Connolly, J., concurring).
317. Id. (Connolly, J., concurring).
318. Id. at 351, 543 N.W.2d at 725 (Connolly, J., concurring).
319. Id.
320. THE NATIONAL CENTER FOR STATE COURTS, THE NEBRASKA APPELLATE SYSTEM,

A REVIEW, 68 (1989) [hereinafter NATIONAL CENTER FOR STATE COURTS].

321. Id. at 68.
322. Id.
323. Metro Renovation, 249 Neb. at 344, 543 N.W.2d at 721. See infra notes 324-26

and accompanying text.
324. NATIONAL CENTER FOR STATE COURTS, supra note 320, at 64.
325. Id.
326. Id. at 65.
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courts have binding precedent. 327 Although this holding arose in the
context of applying the law of Illinois, the Nebreaska Supreme Court
held in Exstrum v. Union Casualty3 28 that "a decision of an intermedi-
ate court of appeals of a state, states the law of that state."329

THE LINDSAY AMENDMENT TO LEGISLATIVE BILL 1296
IS UNCONSTITUTIONAL

In response to the Nebraska Supreme Court's decision in Metro
Renovation, the Nebraska Legislature proposed an amendment to
Legislative Bill 1296 ("Lindsay Amendment"). 330 So eager was the
legislature to "send a message" to the supreme court that the amend-
ment is procedurally unconstitutional. 331

The Nebraska Constitution Article III, section 14 provides that:
No such vote upon the final passage of any bill shall be taken,
however, until five legislative days after its introduction nor
until it has been on file for final reading and passage for at
least one legislative day. No bill shall contain more than one
subject, and the same shall be clearly expressed in the
title.

3 3 2

The Lindsay Amendment violates the five-day time limit set forth
in this constitutional provision.333 Senator John Lindsay introduced
the amendment to L.B. 1296 on April 9, 1996, and the legislature
passed it on April 11.334 Because the bill was not in front of the legis-
lature for five days, the Nebraska Constitution was violated. 335

327. See Exstrum v. Union Cas. & Life Ins. Co., 167 Neb. 150, 157, 91 N.W.2d 632,
636 (1958) (applying Illinois law and stating that a decision of an intermediate appel-
late court is sufficient to establish the law of that state). See generally Metro Renova-
tion, 249 Neb. at 337, 543 N.W.2d at 715 (1996) (failing to mention the Nebraska
Supreme Court's recognition in Exstrum that an appellate court can establish the law of
that state).

328. 157 Neb. 150, 91 N.W.2d 632 (1958).
329. Exstrum, 157 Neb. at 157, 91 N.W.2d at 636.
330. See supra notes 86-91 and accompanying text.
331. Floor Debate on L.B. 1296, Neb. Unicameral, 94th Leg., 2nd Sess. 15550 (April

9, 1996).
332. NEB. CONST. art. III, § 14.
333. See infra notes 334-35 and accompanying text.
334. 19 UNICAMERAL UPDATE 17 (April 12, 1996).
335. See supra notes 332-34 and accompanying text. Although legislators expressed

concern that the Lindsay Amendment violated the prohibition against two subjects in
one bill, this is not a problem because the legislature defined LB 1296 as "a bill for an
act relating to courts." L.B. 1296, Neb. Unicameral, 94th Leg., 2nd Sess. 1 (1996). L.B.
1296 provided that as of Oct. 1, 1997, all divorce cases would be referred to county
courts, unless one of the parties in the divorce requested that it be heard in the district
court. Id. The Lindsay Amendment dealt with the binding authority of the court of
appeals and therefore, both deal in some capacity with the courts. Id.
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An additional problem with the Lindsay Amendment as written is
that it may be void for vagueness.3 36 In Kwik Shop v. City of Lin-
coln,3 3 7 the Nebraska Supreme Court held that a statute which estab-
lished standards by which a local governing body could grant liquor
licenses was unconstitutionally vague.338 The court explained that in
order for a statute to survive a vagueness challenge, two due process
requirements must be met: "adequate notice to citizens and adequate
standards to prevent arbitrary enforcement."3 39 In other words, legis-
lative enactments must supply an average person with knowledge of
what is prohibited and supply explicit standards for those who must
enforce the enactment.3 40 The court found that the statutory criteria
did not provide sufficient guidance to meet the burden of this test.341

Like the statute at issue in Kwik Shop, the Lindsay Amendment
may be unconstitutionally vague.342 The Lindsay Amendment pro-
vides that published opinions of the court of appeals are binding au-
thority unless "the decision is modified, reversed, or overruled by the
Supreme Court."3 43 However, the amendment does not address
whether the court of appeals can modify, reverse, or overrule its own
decisions. 344 The amendment is also silent on the effect of conflicting
decisions from different panels of the court of appeals. 345 Therefore,
because the Lindsay Amendment does not provide a panel of the court
of appeals with "adequate notice" of how to treat its own prior deci-
sions or those of another panel of the court of appeals, the Lindsay
Amendment may be void for vagueness.3 46

THE LEGISLATURE HAS THE POWER TO TRANSFORM THE COURT OF

APPEALS INTO A PRECEDENT-SETTING COURT

When the legislature passed L.B. 1296, certain legislators ex-
pressed concern that the Lindsay Amendment, providing that the Ne-
braska Court of Appeals' decisions had binding authority, violated the

336. See infra notes 337-46 and accompanying text; supra note 89.
337. 243 Neb. 178, 498 N.W.2d 102 (1993).
338. Kwik Shop v. City of Lincoln, 243 Neb. 178, 184-85, 498 N.W.2d 102, 107-08

(1993).
339. Kwik Shop, 243 Neb. at 183, 498 N.W.2d at 106.
340. Id.
341. Id. at 185, 498 N.W.2d at 107.
342. See infra notes 343-46 and accompanying text.
343. L.B. 1296, § 3, Neb. Unicameral, 94th Leg., 2nd Sess. (1996).
344. See generally L.B. 1296, § 3 (failing to address how the court of appeals should

treat its own decisions).
345. Id. The fact that the Lindsay Amendment is procedurally unconstitutional

does not, however, mean that the rest of LB 1296 is also unconstitutional because the
amendment may be severed. See supra note 90.

346. See supra notes 336-45 and accompanying text.
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separation of powers doctrine.34 7 Contrary to these fears, there are
three reasons why the legislature does have the power to transform
the court of appeals into a precedent-setting court. 348 First, the text
of the Nebraska Constitution does not explicitly or implicitly define
what branch has the power to decide whether the decisions of an inter-
mediate court of appeals have binding authority on inferior courts.3 4 9

Second, allowing the legislature to determine the binding authority of
the Nebraska Court of Appeals' decisions does not violate the struc-
tural prohibition of one branch interfering with the essential functions
of another branch.3 50 Third, because the supreme court's only sup-
portable rationale for its conclusion in Metro Renovation was an inter-
pretation of the statutes creating the court of appeals, the supreme
court implicitly acknowledged that the legislature has the power to
determine the binding authority of the court of appeals. 35 1

Textual Interpretation is not Determinative

Because the Nebraska Constitution contains an express separa-
tion of powers provision, the Nebraska Supreme Court has interpreted
the Nebraska separation of powers doctrine more rigorously than the
federal courts.3 52 However, even if Nebraska's express separation of
powers doctrine is more rigorous than the federal doctrine, the Ne-
braska Constitution still gives little guidance as to which powers be-
long to what branches.3 53

Article III, section 1 of the Nebraska Constitution provides that
the "legislative authority" is vested in the legislature.3 54 Article V,
section 1 provides that the supreme court has "administrative author-
ity" over the courts.3 5 5 This same provision also provides that the leg-
islature has the power to create courts inferior to the supreme
court.3 5 6 Therefore, the constitution does not explicitly provide which
branch of government has the authority to decide the binding prece-
dence of the court of appeals.3 5 7

347. See supra note 89 and accompanying text.
348. See infra notes 349-51 and accompanying text.
349. See infra notes 352-69 and accompanying text.
350. See infra notes 370-96 and accompanying text.
351. See infra notes 397-99 and accompanying text.
352. See State v. Philipps, 246 Neb. 610, 614, 521 N.W.2d 913, 916 (1994) (stating

that the United States Supreme Court's treatment of the separation of powers doctrine
is "not as rigorous as that imposed by the Constitution of this state."); supra notes 186-
94 and accompanying text.

353. See supra notes 178-85 and accompanying text.
354. NEB. CONST. art. III, § 1.
355. NEB. CONST. art. V, § 1.
356. Id.
357. See supra notes 354-56 and accompanying text.
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Even though Nebraska case law does define some powers of the
legislature and judiciary, the case law does not provide sufficient defi-
nition of the functions of the two branches.358 In previous cases ad-
dressing the separation of powers doctrine, the Nebraska Supreme
Court has interpreted the doctrine rigorously. 359 However, in these
cases, a strict textual interpretation was possible because there was
an express grant or prohibition in the text of the Nebraska Constitu-
tion.360 For example, in State ex rel. Spire v. Conway,361 the supreme
court used a strict textual analysis and held that a state senator could
not hold a position as an assistant professor at a state college.3 62 In
Conway, the court relied on an interpretation of Article II of the Ne-
braska Constitution which expressly prohibited certain persons from
serving in two branches of government at once.36 3

Likewise, in State v. Philipps,364 the supreme court held that a
resentencing statute violated separation of powers.365 The court re-
ferred to Article IV, section 13 of the Nebraska Constitution which
entrusted commutation power to the Nebraska Board of Pardons.366

Because there was a specific provision in the Nebraska Constitution
providing the Board of Pardons with commutation power, the supreme
court found that by giving this power to the judiciary, the legislature
violated the separation of powers doctrine. 367

There are no specific constitutional provisions available to aid the
court in determining which branch of state government has the au-
thority to decide if the decisions of the court of appeals have binding
authority.368 Because neither the text of the constitution nor Ne-
braska case law provides express guidance, this inquiry must be
solved through structural interpretation. 369

358. See infra notes 359-69 and accompanying text.
359. See supra note 352 and accompanying text.
360. See infra notes 361-69 and accompanying text.
361. 238 Neb. 766, 472 N.W.2d 403 (1991).
362. State ex rel. Spire v. Conway, 238 Neb. 766, 786, 472 N.W.2d 403, 415 (1991).

See supra notes 195-200 and accompanying text.
363. Conway, 238 Neb. at 773-74, 472 N.W.2d at 408. See supra notes 195-200 and

accompanying text.
364. 246 Neb. 610, 521 N.W.2d 913 (1994).
365. State v. Philipps, 246 Neb. 610, 616, 521 N.W.2d 913, 917 (1994). See supra

notes 187-94 and accompanying text.
366. Philipps, 246 Neb. at 616, 521 N.W.2d at 917.
367., Id.
368. See supra notes 354-57 and accompanying text.
369. Compare supra note 89 (regarding whether the Nebraska Legislature can de-

termine the precedential value of the opinions of the court of appeals without violating
the separation of powers doctrine) with Eric Pearson, A Proposal For Deciding Separa-
tion of Powers Cases in Nebraska, 26 CREIGHTON L. REv. 97, 106 (1992) (maintaining
that the separation of powers inquiry in Conway, which was interpreted textually, could
have been considered structurally).
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The Structural Prohibition is Not Violated

Structural interpretation draws not only from isolated text, but
from the constitution as a whole. 370 In a structural analysis, the court
must decide if one branch is interfering with the central functions of
another branch.371 Allowing the legislature to determine the binding
authority of the court of appeals does not violate the structural prohi-
bition against one branch interfering with the essential functions of
another branch.3 72

Nebraska case law does not clearly define essential judicial func-
tions.373 However, the case law delineates certain functions that the
legislature cannot perform. 374 Even though these prohibitions have
limited the legislature, it cannot be said that the legislature may
never perform what appears to be judicial functions.3 75 For example,
the supreme court allows the legislature to determine criminal sen-
tencing guidelines.376 Administrative agencies are another area in
which one branch of government is performing functions seemingly
belonging to another branch.377 Administrative agencies are govern-
mental organizations created by the legislature that are allowed to
perform quasi-judicial functions.378  Therefore, the Nebraska
Supreme Court allows the executive and the legislative branches to
perform outwardly judicial functions. 379

Case law from other states recognizes that legislatures can deter-
mine the precedential effect of intermediate appellate court decisions
without violating the essential functions of the judicial branch.380 Of
the thirty-nine states with intermediate appellate courts, only five

370. BoBnrrr, supra note 130, at 80.
371. See Mistretta v. United States, 488 U.S. 361, 380 (1989) (stating that the test

for a separation of powers violation is whether a law prevents one branch from "accom-
plishing its constitutionally assigned functions.").

372. See infra notes 373-96 and accompanying text.
373. See, e.g., State v. Stratton, 220 Neb. 854, 374 N.W.2d 31 (1985) (acknowledging

that "the line which constitutes legislative function and that which constitutes a judicial
function cannot be drawn with precision.").

374. See State v. Moore, 210 Neb. 457, 476, 316 N.W.2d 33, 43-44 (1982) (holding
that the Nebraska Legislature cannot restict an appellate court's right to independent
review of lower court decisions); see supra note 221. See also State ex. rel. Beck v. Fron-
tier Airlines, 174 Neb. 172, 181, 116 N.W.2d 281, 286 (1962) (stating that the legislature
has no power to limit or interfere with the inherent power of the district courts to pun-
ish for contempt of court).

375. See infra notes 376-79 and accompanying text.
376. State v. Stratton, 220 Neb. 854, 855-60, 374 N.W.2d 31, 33-35 (1985). See

supra notes 206-210 and accompanying text.
377. See Slack Nursing Home, Inc. v. Dep't of Social Servs., 247 Neb. 452, 454, 528

N.W.2d 285, 289 (holding that de novo review of an administrative determination did
not violate separation of powers); supra notes'203-05 and accompanying text.

378. Slack Nursing Home, 247 Neb. at 463, 528 N.W.2d at 294.
379. See supra notes 377-78 and accompanying text.
380. See infra notes 381-96 and accompanying text.
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states have statutes that mention the precedential effect of the inter-
mediate appellate court.38 ' In Alaska, Virginia, Washington, and
Wisconsin, the statutes creating the intermediate appellate courts
provide that the decisions of the intermediate court have binding prec-
edential value for inferior courts.382 In contrast, Oklahoma's statute
specifically provides that the decisions of the intermediate court do not
have binding precedential value.3 83

Both the Oklahoma and Wisconsin statutes have been relied upon
by courts to determine the binding precedent of an intermediate ap-
pellate court decision. 384 In Russell v. Atlas Van Lines, Inc.,38 5 the
United States District Court for the Eastern District of Oklahoma
stated that opinions by the state court of appeals do not serve as pre-
cedent and do not create state law, and therefore a federal district
court is not bound to follow the Oklahoma Court of Appeals in diver-
sity cases.386 This finding was based solely on the prohibition in the
statute creating the Oklahoma Court of Appeals. 3 8 7

Additionally, in Cole v. Young,388 the United States Court of Ap-
peals for the Seventh Circuit stated that the officially published opin-
ions of the Wisconsin Court of Appeals have statewide precedential
effect. 38 9 The Seventh Circuit supported this conclusion by referring
to a Wisconsin statute that provided that published opinions of the
court of appeals were binding on inferior courts.390 In these two cases,
although the courts reached opposite conclusions regarding the prece-

381. See supra note 235. See also ALAsKA STAT. § 22.07.020(g) (Michie 1988 & Supp.
1995) (providing that "[a] final decision of the court of appeals is binding on the superior
court and on the district court unless superseded by a decision of the supreme court.");
OKLA. STAT. ANN., tit. 20, § 30.5 (West 1991) (providing that "[n]o opinion of the Court of
Appeals shall be binding or cited as precedent unless it shall have been approved by the
majority of the Justices of the Supreme Court for publication in the official re-
porter. . . ."); VA. CODE ANN. § 17-116.10 (Michie 1988) (providing in part that "[alll
orders and opinions of the Court of Appeals shall be preserved with the record of the
case. Opinions designated by the Court of Appeals as having precedential value or as
otherwise having significance for the law or legal system shall be expeditiously reported
in separate Court of Appeals Reports.... ."); WASH. REV. CODE. ANN. § 2.06.040 (West
1988) (providing in part that "[all decisions of the court having precedential value shall
be published as the opinions of the court. Each panel shall determine whether a deci-
sion of the court has sufficient precedential value to be published as an opinion of the
court."); Wis. STAT. ANN. § 752.41(2) (West 1981) (providing that "officially published
opinions of the court of appeals shall have statewide precedential effect.").

382. See supra note 381.
383. See supra note 381.
384. See infra notes 385-91 and accompanying text.
385. 411 F. Supp. 111 (E.D. Okla. 1976).
386. Russell v. Atlas Van Lines, Inc., 411 F. Supp. 111, 113 (E.D. Okla. 1976).
387. Russell, 411 F. Supp. at 113.
388. 817 F.2d 412 (7th Cir. 1987).
389. Cole v. Young, 817 F.2d 412, 416 (7th Cir. 1987).
390. Cole, 817 F.2d at 416 (citing Wis. STAT. ANN. § 752.41(2) (West 1981)).
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dential value of state intermediate appellate courts' decisions, the
courts followed the statutory instructions.3 9 1

Similarly, the separation of powers doctrine would not be violated
by the Nebraska Legislature's action to ensure that the Nebraska
Court of Appeals' decisions have binding authority on inferior courts
in the state.3 9 2 Essentially, the legislature makes the laws and the
supreme court interprets the laws.39 3 If binding authority is given to
the decisions of the Nebraska Court of Appeals, the Nebraska
Supreme Court still has authority to interpret the laws.3 9 4 The
supreme court can decide the merits of a case and still retain adminis-
trative authority over the court of appeals. 39 5 As a practical matter,
the supreme court can remove cases from the court of appeals docket
that it decides are essential and, in fact, is required to do so in consti-
tutional challenges to state statutes.39 6

The Supreme Court Recognized Legislative Determination of
Precedent

The final reason that the legislature did not violate the separation
of powers doctrine by statutorily determining that the decisions of the
court of appeals have binding authority is found in the supreme
court's opinion.3 9 7 The supreme court supported its conclusion that
the decisions of the court of appeals have no binding precedential
value by reference to the fact that the court of appeals was created by
the legislature as an error-correcting court. 398 By acknowledging the
importance of the intent behind the statute, the supreme court, in ef-
fect, recognized the ability of the legislature to define the type of court
it was creating.399

CONCLUSION

In Metro Renovation, Inc. v. Nebraska Department of Labor,40 0

the Nebraska Supreme Court concluded that the decisions of the Ne-

391. See supra notes 384-90 and accompanying text.
392. See infra notes 393-96 and accompanying text.
393. Pearson, 26 CREIGHTON L. REV. at 97.
394. See infra notes 395-96 and accompanying text.
395. NEB. CONST. art. V, § 1.
396. NEB. REV. STAr. § 24-1106(1) (Reissue 1995).
397. See infra notes 398-99 and accompanying text.
398. Metro Renovation, 249 Neb. at 344-45, 543 N.W.2d at 721-22.
399. See Metro Renovation, 249 Neb. at 345, 543 N.W.2d at 722 (1996) (focusing on

the 1993 amendments to Nebraska Revised Statute § 24-1104 as evidence that the leg-
islature created the Nebraska Court of Appeals as an error-correcting court and con-
cluding that because the legislature changed the statute and published opinions no
longer had to be approved by the Supreme Court the opinions did not carry precedential
value).

400. 249 Neb. 337, 543 N.W.2d 715 (1996) (per curiam).
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braska Court of Appeals did not constitute binding authority on infer-
ior courts. 40 1 The supreme court based its decision on an
interpretation of the statutes creating the court of appeals and on a
common law analysis of stare decisis.40 2 The supreme court's decision
in Metro Renovation was defensible on the statutory grounds.40 3

However, the court's common law analysis of stare decisis was illogical
and flawed. 404

Reacting to the supreme court's decision, the Nebraska Legisla-
ture, despite fears of a possible separation of powers violation, passed
an amendment to L.B. 1296 which provided that the court of appeals'
decisions constitute binding precedential authority.40 5 As it stands,
the amendment is procedurally unconstitutional; however, the legisla-
ture can redraft and pass a similar bill without violating the separa-
tion of powers doctrine. 406

In order to be constitutional, the bill must comply with the time
limits provided in the Nebraska Constitution and must also withstand
any vagueness challenge.40 7 For example, the bill must address the
role of the court of appeals in modifying their own opinions.408 It may
also be helpful to discuss how different panels of the court of appeals
should regard other panel's decisions.40 9 Only in this way can the Ne-
braska Legislature change its original intent and transform the Ne-
braska Court of Appeals into a precedent-creating court.

Regardless of the validity of the supreme court's decision, the
court's only defensible foundation for its conclusion was its statutory
interpretation. Once the statute is changed in accordance with proce-
dural due process, the supreme court's statutory interpretation will no
longer apply. Therefore, when the issue regarding the binding author-
ity of court of appeals' decisions resurfaces, the supreme court will
have no choice but to come to a conclusion in accordance with the stat-
ute: that the decisions of the Nebraska Court of Appeals do have bind-
ing authority.

Ashleigh E. Bausch-'98

401. Metro Renovation, Inc. v. Nebraska Dep't of Labor, 249 Neb. 337, 343, 543
N.W.2d 715, 721 (1996) (per curiam).

402. See supra notes 48-63 and accompanying text.
403. See supra notes 300-04 and accompanying text.
404. See supra notes 305-29 and accompanying text.
405. See supra notes 86-91 and accompanying text.
406. See supra notes 330-99 and accompanying text.
407. See supra notes 333-46 and accompanying text.
408. See supra note 344 and accompanying text.
409. See supra note 345 and accompanying text.
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