
PREMISES LIABILITY FOR SCHOOL DISTRICTS
UNDER NEBRASKA'S NEW DUTY OF

REASONABLE CARE,
MCINTOSH V. OMAHA PUBLIC SCHOOLS

INTRODUCTION

In Nebraska, when a landowner invites a person onto their land,
either expressly or impliedly, the landowner owes that invited guest a
duty of reasonable care.' Recently, the Nebraska Supreme Court
abolished the traditional common law licensee-invitee classification
system.2 No longer will an invited guest's classification, and the land-
owner's subsequent duty of care, depend on the nature of the invita-
tion. 3 This change in the law is significant. 4 In the past, a licensee
had to prove willful or wanton negligence before a landowner was held
liable. 5 Today, this same licensee will only be required to show the
landowner breached a duty of reasonable care.6

With such an all-encompassing duty of reasonable care, school
districts may be exposed to more liability than ever. 7 In order to com-
bat this additional burden, school districts should explore the viable
defenses available if a visitor is injured on school district property.8

Two defenses have been asserted by school districts in the event a stu-
dent is injured while participating in a school-sponsored athletic
event. 9 These defenses are the Nebraska Recreation Liability Act
("NRLA") and the assumption of risk doctrine. 10 Under the NRLA, if
a landowner invites a member of the public to use his or her land for a
recreational purpose, without charging a fee, the landowner owes no
duty of care.'1 In such circumstances, a landowner will be liable in
tort only for willful or wanton negligence. 12 Additionally, assumption

1. Heins v. Webster County, 250 Neb. 750, 761, 552 N.W.2d 51, 57 (1996).
2. Heins, 250 Neb. at 761, 552 N.W.2d at 57. Nebraska has retained the classifi-

cation of "trespasser"; a trespasser is not owed a duty of reasonable care. Id.
3. See, e.g., McIntosh v. Omaha Pub. Sch., 249 Neb. 529, 535, 544 N.W.2d 502,

507 (1996). The rule stated in McIntosh regarding the common law licensee-invitee
classification system was abrogated by the Nebraska Supreme Court in Heins. Heins,
250 Neb. at 759-61, 552 N.W.2d at 56-57.

4. See infra notes 5-6, 70-88 and accompanying text.
5. McIntosh, 249 Neb. at 535, 544 N.W.2d at 506.
6. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
7. See infra notes 70-88, 158-97 and accompanying text.
8. See infra notes 13, 89-147, 198-246 and accompanying text.
9. See infra note 10 and accompanying text.

10. See infra notes 11-13, 89-147, 198-246 and accompanying text.
11. NEB. REV. STAT. §§ 37-1001 to -1008 (Reissue 1993).
12. Id.
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of risk acts as a complete bar to recovery when a visitor voluntarily
encounters a known risk.' 3

On June 1, 1989, Michael McIntosh ("McIntosh"), a student en-
rolled at Omaha South High School, was participating in a voluntary
spring football clinic when he suffered a severe compound fracture to
his left leg.14 Due to his injury, McIntosh filed suit against Omaha
Public Schools ("OPS"), the owner and operator of Collin Field, the
practice field on which McIntosh sustained his injuries. 15 The District
Court of Douglas County found for OPS, holding that the school dis-
trict had not breached its duty of care owed to McIntosh, a licensee. 16

On appeal, the Nebraska Supreme Court reversed the lower court,
holding that the injured McIntosh was an invitee. 1 7

This Note will first outline the Nebraska Supreme Court's deci-
sion in McIntosh v. Omaha Public Schools.'8 This Note will then re-
view the new duty of care Nebraska school districts owe to all lawful

13. Cassio v. Creighton University, 233 Neb. 160, 174, 446 N.W.2d 704, 713 (1989).
Because the district court did not decide the assumption of risk issue, and therefore it
was not reviewed by the supreme court, an assumption of risk discussion is beyond the
scope of this Note. See infra notes 23-69 and accompanying text. See Cassio, 233 Neb.
at 170-75, 446 N.W.2d at 711-14 (discussing the applicability of contributory negligence
and assumption of risk in a wrongful death action involving scuba diving in an indoor
swimming pool); Vanek v. Prohaska, 233 Neb. 848, 852, 448 N.W.2d 573, 576 (1989)
(stating "before assumption of risk was submissible to the jury, evidence must have
shown that the decedent (1) knew of the danger, (2) understood the danger, and (3)
voluntarily exposed herself to the danger which proximately caused the plaintiffs dam-
age."). See also Sheppard v. Midway R-1 Sch. Dist., 904 S.W.2d 257, 261-65 (Mo. Ct.
App. 1995) (stating assumption of risk is still a viable defense after the advent of com-
parative negligence, and that a junior high school student injured in a long-jump compe-
tition does not assume the risk of a dangerous condition created by the defendant school
district. However, by continuing to participate in the competition after noticing the con-
dition of the long-jump pit, the student may have unreasonably encountered the danger-
ous condition and therefore this unreasonable assumption may serve to reduce any
subsequent recovery); Zalkin v. American Learning Sys. Inc., 639 So. 2d 1020, 1021
(Fla. Dist. Ct. App. 1994) (stating while a student participating in a contact sport as-
sumes the risks inherent in the sport, the student does not assume the risks created by
negligent supervision); Scott v. Pacific W. Mountain Resort, 834 P.2d 6, 12-14 (Wash.
1992) (stating primary implied assumption of risk still acts as a complete bar to recov-
ery under comparative negligence, however a skier can not primarily assume risks cre-
ated by the defendant's negligence); Kirk v. Washington State Univ., 746 P.2d 285, 287-
91 (Wash. 1987) (stating that a cheerleader who voluntarily continued to practice under
dangerous conditions with inadequate supervision and instruction is a damage reducing
factor); Maddox v. City of New York, 487 N.E.2d 553, 556-58 (N.Y. 1985) (holding that
by continuing to participate in a baseball game after the player was aware of the wet
muddy field, a professional baseball player assumed the risk of injury and therefore was
barred from recovery).

14. McIntosh, 249 Neb. at 533-34, 544 N.W.2d at 506.
15. Id. at 534, 544 N.W.2d at 506.
16. Id. at 535, 544 N.W.2d at 506.
17. Id. at 538-39, 544 N.W.2d at 508.
18. 249 Neb. 529, 544 N.W.2d 502 (1996). See infra notes 23-69 and accompanying
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visitors. 19 Finally, the Note discusses the applicability of the NRLA to
school districts like OPS.20 This Note concludes that the Nebraska
Supreme Court properly determined that the NRLA did not apply to
OPS under the facts of McIntosh.21 Additionally, this Note recom-
mends to courts a new analysis when addressing the NRLA defense in
a school district setting.22

FACTS AND HOLDING

In the spring of 1989, Michael McIntosh ("McIntosh") attended a
two-week football clinic at Omaha South High School ("Omaha
South").23 During the clinic, McIntosh severely injured his left leg
while participating in a seven-on-seven touch football game on Collin
Field.24 McIntosh testified that when he jumped to deflect a pass his
left foot became caught in the field's turf.2 5 When he landed his body
twisted, but his left leg did not.2 6 He then heard a "pop."27 After at-
tempting to regain his balance on his right foot, McIntosh looked down
and saw his left foot "kind of dangle," at which time he fell to the
ground.28 McIntosh's treating physician diagnosed his injury as a
compound fracture of both the left tibia and fibula.29

McIntosh and his father filed suit against Omaha Public Schools
("OPS") in the District Court of Douglas County as a result of the inju-
ries McIntosh sustained. 30 Filing suit under the Nebraska Political
Subdivisions Tort Claims Act, the McIntoshes named OPS as the sole
defendant.3 1 McIntosh alleged that his injury was directly and proxi-
mately attributable to OPS for:

19. See infra notes 70-88 and accompanying text.
20. See infra notes 89-147 and accompanying text.
21. See infra notes 198-246 and accompanying text.
22. See infra notes 236-46 and accompanying text.
23. McIntosh v. Omaha Pub. Sch., 249 Neb. 529, 532, 544 N.W.2d 502, 505 (1996).
24. McIntosh, 249 Neb. at 533-34, 544 N.W.2d at 505-06. Non contact activities

also took place on Collin Field. Brief for Appellant at 4, McIntosh v. Omaha Pub. Sch.,
249 Neb. 529, 544 N.W.2d 502 (1996) (No. S-94-310).

25. McIntosh, 249 Neb. at 533, 544 N.W.2d at 505-06.
26. Id. at 533, 544 N.W.2d at 506.
.27. Id.
28. Id.
29. Id. Although he suffered a serious injury, McIntosh recovered substantially to

the point that he was able to play football for Omaha South in 1990 and 1991. Trial
Brief of Omaha Public Schools at 9, McIntosh v. Omaha Pub. Sch., Doc. 895 No. 895
(Dist. Ct., Douglas County, Neb.).

30. McIntosh, 249 Neb. at 534, 544 N.W.2d at 506.
31. NEB. REV. STAT. § 13-901 to -926 (Reissue 1991 & Cum. Supp. 1994). The Ne-

braska Political Subdivision Tort Claims Act provides that a political subdivision "shall
be liable in the same manner and to the same extent as a private individual under like
circumstances." NEB. REV. STAT. § 13-908 (Reissue 1991 & Cum. Supp. 1994). Also, the
Act requires that a claimant must provide notice to the political subdivision before a
suit is filed. NEB. REV. STAT. § 13-905 (Reissue 1991 & Cum. Supp. 1994). McIntosh
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(1) conducting practice on the portion of the field that con-
tained ruts and holes, (2) failing to warn McIntosh of the dan-
gerous field condition, (3) not repairing holes and ruts and
hard areas of the field, (4) not inspecting the field prior to
practice and not suspending practice until the field was safe,
(5) failing to maintain the field so that it did not become hard,
and (6) failing to install a smooth and flexible surface.3 2

In its answer, OPS denied that it was negligent in its mainte-
nance of the field.33 The school district also claimed that McIntosh
voluntarily participated in the clinic, and therefore, he knew and ap-
preciated the risk of injury inherent in the activity. 34 OPS asserted
that because McIntosh was thoroughly familiar with the conditions of
Collin Field, he had assumed the risk of injury. 35 Finally, OPS
claimed McIntosh's action was barred under the Nebraska Recreation
Liability Act ("NRLA") because Collin Field was owned by OPS and
the school district permitted McIntosh to use the field free of charge. 36

During the trial, numerous witnesses attested to the

satisfied this requirement by sending a letter to Dr. Joe Hanna, Board of Education
Secretary for OPS, dated May 16, 1990. Original petition, exhibit A, McIntosh v.
Omaha Pub. Sch., Doc. 895 No. 895 (Dist. Ct., Douglas County, Neb.).

32. McIntosh, 249 Neb. at 534, 544 N.W.2d at 506.
33. Answer to Amended Petition at 3, McIntosh v. Omaha Pub. Sch., Doc. 895

No. 895 (Dist. Ct., Douglas County, Neb.).
34. Id. at 4, McIntosh (Doc. 895 No. 895). OPS also alleged that the claims of the

McIntoshes were barred because the father had signed a parental consent form, agree-
ing not to hold OPS responsible for any injuries McIntosh might incur from participa-
tion in football. McIntosh, 249 Neb. at 534, 544 N.W.2d at 506. Because the consent
form limited waiver to specific sports and their respective seasons, the district court
held that the consent form did not bar the plaintiffs' claims because McIntosh was in-
jured in a clinic held outside the recognized football season. Trial Finding and Order at
2-3, McIntosh v. Omaha Pub. Sch., Doc. 895 No. 895 (Dist. Ct., Douglas County, Neb.,
Mar. 1, 1994). Omaha South promoted the clinic as part of its physical education pro-
gram, and opened the clinic to all students. Brief for Appellant at 6, McIntosh (No. S-
94-310). At trial, disputes arose as to whether the clinic was voluntary or mandatory for
students wishing to play varsity football for Omaha South. McIntosh, 249 Neb. at 532,
544 N.W.2d at 505. The clinic was supervised by the Omaha South varsity football
coaches, who utilized the spring clinic to familiarize the students with the football
team's offensive and defensive schemes. Id. at 532, 544 N.W.2d at 505. A participant in
the clinic, Chris Kirby, testified that if a student wanted to play football at Omaha
South he "needed" to take part in the clinic. Id. Jack Ohlendt, head football coach at
Omaha South, testified that the clinic was part of the Omaha South football program.
Id. McIntosh testified that "[i]f you wanted to play football, you should be there." Trial
Finding and Order at 2, McIntosh (Doc. 895 No. 895).

35. McIntosh, 249 Neb. at 534, 544 N.W.2d at 506. McIntosh had played on Collin
Field prior to the clinic. Id. at 532, 544 N.W.2d at 505. McIntosh participated in fresh-
man football at Omaha South in the fall of 1988, and all of the team's practices were
held on Collin Field. Id. McIntosh admitted that he already considered Collin Field to
be a dangerous playing field before he agreed to participate in the spring clinic. Id. As a
freshman, McIntosh had complained to his coach that Collin Field was a "hard field."
Id.

36. Answer to Amended Petition at 9 6, McIntosh (Doc. 895 No. 895). The Ne-
braska Recreational Liability Act provides:
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The purpose of sections 37-1001 to 37-1008 is to encourage owners of land to
make available to the public land and water areas for recreational purposes by
limiting their liability toward persons entering thereon and toward persons
who may be injured or otherwise damaged by the acts or omissions of persons
entering thereon.

NEB. REV. STAT. § 37-1001 (Reissue 1993).
Subject to the provisions of section 37-1005, an owner of land owes no duty of
care to keep the premises safe for entry or use by others for recreational pur-
poses, or to give any warning of a dangerous condition, use, structure, or activ-
ity on such premises to persons entering for such purposes.

NEB. REV. STAT. § 37-1002 (Reissue 1993).
Subject to the provisions of section 37-1005, an owner of land who either di-
rectly or indirectly invites or permits without charge any person to use such
property for recreational purposes does not thereby (1) extend any assurance
that the premises are safe for any purpose, (2) confer upon such persons the
legal status of an invitee or licensee to whom a duty of care is owed, or (3)
assume responsibility for or incur liability for any injury to person or property
caused by an act or omission of such persons.

NEB. REV. STAT. § 37-1003 (Reissue 1993).
Unless otherwise agreed in writing, an owner of land leased to the state for
recreational purposes owes no duty of care to keep that land safe for entry or
use by others or to give warning to persons entering or going upon such land of
any hazardous conditions, uses, structures, or activities thereon. An owner
who leases land to the state for recreational purposes shall not by giving such
lease (1) extend any assurance to any person using the land that the premises
are safe for any purpose, (2) confer upon such persons the legal status of an
invitee or licensee to whom a duty of care is owed, or (3) assume responsibility
for or incur liability for any injury to person or property caused by an act or
omission of a person who enters upon the leased land. The provisions of this
section shall apply whether the person entering upon the leased land is an invi-
tee, licensee, trespasser, or otherwise.

NEB. REV. STAT. § 37-1004 (Reissue 1993).
Nothing in sections 37-1001 to 37-1008 limits in any way any liability which
otherwise exists (1) for willful or malicious failure to guard or warn against a
dangerous condition, use, structure, or activity, or (2) for injury suffered in any
case where the owner of land charges the person or persons who enter or go on
the land. Rental paid by a group, organization, corporation, the state or federal
government shall not be deemed a charge made by the owner of the land.

NEB. REV. STAT. § 37-1005 (Reissue 1993).
Nothing in sections 37-1001 to 37-1008 creates a duty of care or ground of lia-
bility for injury to person or property.

NEB. REV. STAT. § 37-1006 (Reissue 1993).
Nothing in sections 37-1001 to 37-1008 limits in any way the obligation of a
person entering upon or using the land of another for recreational purposes to
exercise due care in his use of such land in his activities thereon.

NEB. REV. STAT. § 37-1007 (Reissue 1993).
For purposes of sections 37-1001 to 37-1008: (1) The term land includes roads,
water, watercourses, private ways and buildings, structures, and machinery or
equipment thereon when attached to the realty; (2) the term owner includes
tenant, lessee, occupant, or person in control of the premises; (3) the term rec-
reational purposes shall include, but not be limited to, any one or any combina-
tion of the following: Hunting, fishing, swimming, boating, camping,
picnicking, hiking, pleasure driving, nature study, waterskiing, winter sports,
and visiting, viewing, or enjoying historical, archaeological, scenic, or scientific
sites, or otherwise using land for purposes of the user; and (4) the term charge
shall mean the amount of money asked in return for an invitation to enter or go
upon the land.

NEB. REV. STAT. § 37-1008 (Reissue 1993).
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condition of Collin Field at the time of McIntosh's injury.37 The gen-
eral consensus of the witnesses was that the field's condition was
poor.38 Duane Haith, Coordinator of Physical Education and Athletics
for OPS, testified that he believed Collin Field was safe for physical
education activities and athletic events.39 However, Haith conceded
that "Collin Field ranked in the 'lower quartile' in terms of usability
and playability" of the athletic fields in the OPS system. 40

At trial, the district court was presented with three main substan-
tive issues: the applicability of the NRLA to OPS; the duty of care
OPS owed to McIntosh; and McIntosh's assumption of risk.41 The dis-
trict court first determined that the NRLA did not apply to OPS under
the facts in McIntosh, and therefore, the NRLA could not operate to
immunize OPS.42 Specifically, the district court found that OPS
presented no evidence that Collin Field "was open to or available to
the public for recreational activities."43 Furthermore, the district
court was influenced by the fact that OPS had installed a fence around
Collin Field in order to prevent the public from causing further dam-
age to the field. 44

37. Finding and Order at 4-5, McIntosh (Doc. 895 No. 895). Judge Joseph S. Troia,
the district court judge, summarized the witnesses' descriptions of Collin Field as
follows:

Michael J. McIntosh, Plaintiff/Student: 'Hard surface'; 'uneven'; first com-
plained about the field in February, 1988;
Michael T. McIntosh, Plaintiff/Father: 'Hard bare spots'; 'would slide on the
ground'; helped coach get field repaired and let son play football even though he
thought field 'unsafe';
Christopher Scott Hamlin, Student/Witness: 'Clumps and ruts'; 'field too hard';'conditions affected soccer practice';
Christopher Kirby, StudentWitness: 'Barren Ground'; 'hard dirt'; 'rutted';
Marc A. Rabinoff, Plaintiffs' expert: Never saw the field but gave an opinion
that the Field was unsafe due to poor maintenance and as a result of substan-
dard maintenance, the field became too hard and didn't 'give' when the plaintiff
landed, thereby breaking his leg;
Jack Ohlendt, Football Coach: 'Field hard and had low uneven spots'; told
Rabinoff 'field not considered unsafe, just undesirable';
Jerry Bartee, Athletic Director at South High: 'Field hard, worn, usable, and
safe for certain activities'; told Rabinoff 'field usable, poor conditions that
caused concern with scrapes but was otherwise okay for football';
Phil Gould, responsible for maintenance of Collin Field: 'Ruts made by foot-
prints, only complaints he heard was that the field was too hard'.

Id.
38. See supra note 37 and accompanying text.
39. McIntosh, 249 Neb. at 533, 544 N.W.2d at 505.
40. Id.
41. See infra notes 42-51 and accompanying text. Because McIntosh was a licensee

who had failed to establish that OPS acted willfully or maliciously, the district court
was not required to address the assumption of risk defense. See infra notes 42-51 and
accompanying text.

42. McIntosh, 249 Neb. at 535, 544 N.W.2d at 506.
43. Id.
44. Trial Finding and Order at 1-2, McIntosh (Doc. 895 No. 895). The district court

noted that Collin Field's use was restricted to activities for school such as football and
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Next, the district court reviewed the type of activity in which Mc-
Intosh had participated, determining that he was a licensee, not an
invitee, at the time of his injury.45 The district court noted that "Mc-
Intosh volunteered to play football and participate in whatever activi-
ties may be associated with that particular sport."46 The court found
that "McIntosh took a certain pleasure in playing football, whether
from the physical part of the game or the camaraderie with other stu-
dents."47 Based on these findings, the district court held that McIn-
tosh should be characterized as a licensee.48

In characterizing McIntosh as a licensee, the district court ex-
plained that OPS owed him a corresponding duty of care.49 The court
stated that to recover as a licensee, McIntosh was required to prove
that OPS acted with willful or wanton negligence, or that OPS failed
to warn him of latent dangers "known to the school, but unknown to
McIntosh."50 Determining that McIntosh had failed to prove that
OPS breached its duty, the district court dismissed the case. 51

Both parties appealed the district court's ruling to the Nebraska
Supreme Court. 52 McIntosh claimed the district court erred by: "(1)
not finding that McIntosh was an invitee; (2) not holding OPS liable
for negligence; and (3) failing to find that OPS' negligence was the
proximate cause of McIntosh's injuries."53 OPS cross-appealed, claim-
ing that the district court erred by finding the action was not barred
by the NRLA. 54

On appeal, the Nebraska Supreme Court agreed that the NRLA
did not protect OPS from liability, but it reversed the district court's
finding that McIntosh was a licensee.55 In its holding, the Nebraska
Supreme Court first addressed the district court's classification of Mc-

soccer practice, junior varsity football games, outdoor physical education activities, and
track events. Id. at 2.

45. McIntosh, 249 Neb. at 535, 544 N.W.2d at 506.
46. Trial Finding and Order at 3, McIntosh (Doc. 895 No. 895).
47. Id. at 3-4, McIntosh (No. S-94-310).
48. McIntosh, 249 Neb. at 535, 544 N.W.2d at 506.
49. Id.
50. McIntosh, 249 Neb. at 535, 544 N.W.2d at 506. The district court noted that:
To constitute willful negligence, the act done or omitted must be intended or
must involve such reckless disregard of security and right as to imply bad faith.
Wanton negligence has been said to be doing or failing to do an act with reck-
less indifference to the consequences and with consciousness that the act or
omission would probably cause serious injury.

Trial Finding and Order at 4, McIntosh (Doc. 895 No. 895) (citing Guenther v. Allgire,
228 Neb. 428, 429, 422 N.W.2d 782, 785 (1988)).

51. McIntosh, 249 Neb. at 535, 544 N.W.2d at 506.
52. Id. at 530-31, 544 N.W.2d at 504.
53. Id. at 531, 544 N.W.2d at 504.
54. Id.
55. Id. at 538-39, 544 N.W.2d at 508.
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Intosh as a licensee.5 6 The supreme court compared the definitions of
licensees and invitees.57 The court defined a licensee as a "person who
is privileged to enter or remain upon the premises of another by virtue
of the possessor's express or implied consent, but who is not a business
visitor."5 8 In contrast, the court defined an invitee as "a person who
goes on the premises of another in answer to the express or implied
invitation of the owner or occupant on the business of the owner or
occupant or for their mutual advantage."59

The court explained that the essential difference between the two
classifications was the nature or purpose of the invitation. 60 Accord-
ing to the court, a person was a licensee only if the invitation was
solely for the visitor's benefit. 61 On the other hand, the court stated
that a person was an invitee if the invitation relates to the business of
the person extending the invitation or if the invitation was extended
for the mutual advantage of both parties.62

In reviewing the facts, the supreme court concluded that the
lower court had erred by labeling McIntosh a licensee.63 The court
explained that at the time of the injury, McIntosh was participating in
a school-sponsored event that benefitted both parties.64 Based on this
finding, the Nebraska Supreme Court determined that McIntosh
should be classified as an invitee. 65 Therefore, the court remanded

56. Id. at 535, 544 N.W.2d at 506.
57. Id. at 535, 544 N.W.2d at 506-07.
58. Id. at 535, 544 N.W.2d at 507 (citing Blackbird v. SDB Invs., 249 Neb. 13, 19,

541 N.W.2d 25, 29 (1995)).
59. Id. at 535,544 N.W.2d at 506-07 (citing Schild v. Schild, 176 Neb. 282, 286, 125

N.W.2d 900, 903 (1964)).
60. Id. (citing Roan v. Bruckner, 180 Neb. 399, 399-400, 143 N.W.2d 108, 109

(1966)).
61. Id. at 535, 544 N.W.2d at 507.
62. Id.
63. Id. at 536, 544 N.W.2d at 507.
64. Id.
65. Id. The court stated:
It is general knowledge that a public school is a tax-supported political subdivi-
sion in the business of providing academic and physical fitness and, as such, is
liable for negligence under the Political Subdivisions Tort Claims Act. At the
time that McIntosh suffered injury, he was a student participating in an
Omaha South High School physical fitness educational clinic which was mutu-
ally beneficial to McIntosh and the school. Clearly, at the time of the injury,
McIntosh was an invitee.

Id. Furthermore the court explained:
A possessor of land is subject to liability for injury caused to a business invitee
by a condition of the land if (1) the possessor defendant either created the con-
dition, knew of the condition, or by the exercise of reasonable care would have
discovered the condition; (2) the defendant should have realized the condition
involved an unreasonable risk of harm to a business invitee; (3) the defendant
should have expected that a business invitee such as the plaintiff either (a)
would not discover or realize the danger, or (b) would fail to protect himself or
herself against the danger; (4) the defendant failed to use reasonable care to

(Vol. 30
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the case to the district court to determine whether OPS breached the
duty of care owed to an invitee. 66

The Nebraska Supreme Court next addressed OPS' cross-ap-
peal. 67 The supreme court summarily held that the district court was
not clearly erroneous in finding that the NRLA did not apply in this
case. 68 The court noted that at the time of McIntosh's injury, Collin
Field was not open to the public without charge, but rather was re-
served for use by Omaha South students participating in the clinic.69

BACKGROUND

THE NEW LANDOWNER DuTy OF CARE IN NEBRASKA

In Heins v. Webster County,70 the Nebraska Supreme Court aban-
doned the traditional licensee-invitee classification system in land-
owner negligence suits. 7 1 Roger Heins injured himself when he
slipped and fell at the main entrance of the Webster County Hospital
in Red Cloud, Nebraska. 72 Heins brought a negligence action against
Webster County pursuant to the Nebraska Political Subdivisions Tort
Claims Act.73 In his action, Heins alleged that Webster County was
negligent:

(1) in failing to properly inspect the above-described entrance
prior to inviting the public to use the entrance, (2) in failing

protect the plaintiff invitee against the danger; and (5) the condition Was a
proximate cause of damage to the plaintiff.

Id. at 536-37, 544 N.W.2d at 507 (citing Cloonan v. Food-4-Less, 247 Neb. 677, 681-82,
529 N.W.2d 759, 763 (1995)).

66. McIntosh, 249 Neb. at 536-37, 544 N.W.2d at 507.
67. Id. at 538, 544 N.W.2d at 508. After determining that McIntosh should have

been classified as an invitee, the court did not address the plaintiffs other assignments
of error. Id. at 537, 544 N.W.2d at 508.

68. McIntosh, 249 Neb. at 538, 544 N.W.2d at 508. The court noted that a land-
owner "need allow only some members of the public, including the plaintiff, to use his
land without charge." Id. (citing Holden v. Schwer, 242 Neb. 389, 396, 495 N.W.2d 269,
274 (1993)). After stating the black letter law, the supreme court noted that:

Clearly, a student participating in a clinic sponsored by his school's athletic
program does not fall under the category of recreational use of land open to
members of the public without charge. Collin Field, as it pertained to McIn-
tosh, was not open to members of the public without charge. Rather, at the
time of McIntosh's injury, the field was open to students who were members or
who intended to be members of the Omaha South High School football team.
The trial court was not clearly wrong in finding that the Nebraska Recreation
Liability Act does not apply to the case at bar.

Id.
69. McIntosh, 249 Neb. at 538, 544 N.W.2d at 508.
70. 250 Neb. 750, 522 N.W.2d 51 (1996).
71. Heins v. Webster County, 250 Neb. 750, 761, 552 N.W.2d 51, 57 (1996). The

supreme court did retain the trespasser classification and stated that a trespasser is
owed no duty of care by a landowner. Heins, 250 Neb. at 761, 552 N.W.2d at 57.

72. Heins, 250 Neb. at 752, 552 N.W.2d at 52.
73. Id.

1996] 213



CREIGHTON LAW REVIEW

to warn Heins of the existence of a dangerous condition, (3) in
allowing the ice and snow to accumulate, and (4) in failing to
remove the ice and snow.74

After a bench trial, the district court found for Webster County. 75

Although the nature of Heins' visit was disputed, the district court
held that at the time of the accident Heins was a licensee. 76 In finding
for the defendant, the district court stated that Heins failed to estab-
lish that the defendant had acted willfully or maliciously. 77 In his ap-
peal, Heins argued that the county should be held to a duty of
reasonable care, regardless of the reason for his visit to the hospital.78

On appeal, the Nebraska Supreme Court reversed the district
court and eliminated the distinction between invitees and licensees.79

In its decision, the supreme court determined that the common law
licensee-invitee distinction no longer met the needs of today's commer-
cial society.80 The court then surveyed all fifty states' treatment of
the licensee-invitee classification. 81 Based in part on this survey, the
court determined that the foreseeability of the injury, and not the pur-
pose of the plaintiffs visit, should determine the defendant's liabil-
ity.8 2 The court noted that Heins would have been classified as an
invitee had he been visiting a patient or even simply purchasing a soft
drink from a vending machine at the time of his accident.8 3 The court
stated that recovery for an accident should not depend on such an ar-
bitrary system; thus, the court held that a landowner owes a duty of
reasonable care to all guests.8 4

74. Id. at 752, 552 N.W.2d at 52-53.
75. Id. at 752, 552 N.W.2d at 53.
76. Id. at 752, 552 N.W.2d at 52-53.
77. Id. at 752, 552 N.W.2d at 53.
78. Id. at 753, 552 N.W.2d at 53.
79. Id. at 761, 552 N.W.2d at 57.
80. Id. at 760, 552 N.W.2d at 56-57.
81. Id. at 754-57, 552 N.W.2d at 54-55. The supreme court noted that twenty-three

jurisdictions have abolished some or all of the licensee-invitee classification system. Id.
at 757, 552 N.W.2d at 55. Fourteen jurisdictions have retained the classification system
after a formal review. Id. Absent formal review, fourteen jurisdictions continue to ap-
ply the classification system. Id.

82. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
83. Id. at 760, 552 N.W.2d at 56 (citations omitted).
84. Id. at 760-61, 552 N.W.2d at 57. See Tiemann v. Independent Sch. Dist., 331

N.W.2d 250, 251 (Minn. 1983) (stating "a school district owes a duty to its students to
use reasonable care to inspect and maintain its premises and equipment and to protect
its students from unreasonable risk of harm."); Drew v. State, 536 N.Y.S.2d 252, 253-54
(N.Y. App. Div. 1989) (describing the state's duty as "not to provide a perfectly level
playing field, but only to use reasonable care under the circumstances to prevent injury
to the participating students."); La Mountain v. South Colonie Cent. Sch. Dist., 566
N.Y.S.2d 745, 747 (N.Y. App. Div. 1991) (holding that a 'school district is required to
exercise reasonable care to protect student athletes."); Scaduto v. State, 446 N.Y.S.2d
529 (N.Y. App. Div. 1982) (holding the state to a duty of reasonable care).
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In establishing the new duty of reasonable care, the court an-
nounced a seven-step analysis to aid the fact finder when determining
whether the duty was breached. 85 The court stated that the factors to
consider when determining landowner liability were:

(1) the foreseeability or possibility of harm;
(2) the purpose for which the entrant entered the premises;
(3) the time, manner, and circumstances under which the en-
trant entered the premises;
(4) the use to which the premises are put or are expected to
be put;
(5) the reasonableness of the inspection, repair, or warning;
(6) the opportunity and ease of repair or correction or giving
of the warning; and
(7) the burden on the land occupier and/or community in
terms of inconvenience or cost in providing adequate
protection.8

6

The court noted that by applying these factors, lower courts could de-
termine whether the landowner breached his or her duty of reasonable
care.8 7 Finally, the court stated that the new duty of reasonable care
would only apply to cases arising after Heins.88

RECREATION LIABILITY ACTS AND PUBLIC ENTITIES

Nebraska Recreation Liability Act

In 1965, the Nebraska Legislature enacted the Nebraska Recrea-
tion Liability Act ("NRLA"). 89 The NRLA encourages private land-
owners to make their land available to the public for recreational
purposes.90 In order to encourage this behavior, the NRLA limits the
liability of a landowner so long as the landowner does not charge the
public for recreational use of the land.91

85. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
86. Id.
87. Id.
88. Id. at 762, 552 N.W.2d at 57.
89. See NEB. REV. STAT. § 37-1001 to -1008 (Reissue 1993).
90. NEB. REV. STAT. § 37-1001 (Reissue 1993).
91. NEB. REV. STAT. § 37-1003 (Reissue 1993). See also Gallagher v. Omaha Pub.

Power Dist., 225 Neb. 354, 358, 405 N.W.2d 571, 574 (1987)(stating the NRLA applies to
urban as well as rural areas, and to governmental subdivisions as well as private per-
sons). In discussing the Nebraska Recreation Liability Act, the court observed:

It appears from its history that the passage of the act was an attempt to bal-
ance various interests. On the one hand, it makes land available for use with-
out charge, while, on the other hand, it relieves landowners, who would make
the land available without charge, of liability. That is a value judgment which
the Legislature has properly made and one which this court is not in a position
to question.

Gallagher, 225 Neb. at 360, 405 N.W.2d at 576.
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Following the passage of this statute, Nebraska courts have ad-
dressed many issues under the NRLA.92 For example, the Nebraska
Supreme Court has addressed the issue of who constitutes "the pub-
lic." 93 The supreme court has also determined what constitutes a "rec-
reational activity."94 Finally, the supreme court has reviewed
whether a political subdivision qualifies as a "private landowner." 95

In Bailey v. City of North Platte,96 the Nebraska Supreme Court
determined that a municipality could be considered an "owner" within
the meaning of the NRLA.9 7 Kelly Bailey was a participant in a soft-
ball game when he was injured at a city-owned park.98 While chasing
a fly ball, Bailey stepped into a hole and injured his knee.99 Bailey
filed suit under the Nebraska Political Subdivisions Tort Claims Act,
claiming the city was negligent in permitting the hole to remain on
the field.10 0 The city argued that it was protected by the NRLA, and
the District Court of Lincoln County granted the city's motion for sum-
mary judgment. 10 '

On appeal, the Nebraska Supreme Court affirmed the district
court's holding, stating that the city did fall within the ambit of the
NRLA.102 The supreme court noted that Bailey had not paid a fee to
use the field. 10 3 The court concluded that the NRLA applied to the
city as the owner of the field. 10 4 As such, absent a showing of willful
or malicious conduct, the court released the City of North Platte from
any liability. ' 0 5

92. See infra notes 93-95 and accompanying text.
93. Holden v. Schwer, 242 Neb. 389, 396, 495 N.W.2d 269, 274 (1993).
94. Cassio v. Creighton Univ., 233 Neb. 160, 165-70, 446 N.W.2d 704, 708-11

(1989).
95. Gallagher, 225 Neb. at 358, 405 N.W.2d at 574; Watson v. City of Omaha, 209

Neb. 835, 842, 312 N.W.2d 256, 259 (1981).
96. 218 Neb. 810, 359 N.W.2d 766 (1984).
97. Bailey v. City of North Platte, 218 Neb. 810, 811, 359 N.W.2d 766, 767 (1984).
98. Bailey, 218 Neb. at 811, 359 N.W.2d at 767.
99. Id.

100. Id.
101. Id.
102. Id. at 811-12, 359 N.W.2d at 767.
103. Id.
104. Id. at 811-12, 359 N.W.2d at 767-68.
105. Id. at 811, 359 N.W.2d at 767. See Garreans v. City of Omaha, 216 Neb. 487,

493, 345 N.W.2d 309, 314 (1984) (discussing willful or malicious conduct). The court in
Garreans explained:

In order for an action to be willful or wanton, the evidence must show that one
acted with actual knowledge that a danger existed and that he intentionally
failed to act to prevent the harm which was reasonably likely to result. The
term imparts knowledge and consciousness that injury is likely to result from
the act done or omission to act, and a constructive intention as to the conse-
quences. To constitute willful misconduct there must be actual knowledge, or
its legal equivalent, of the peril to be apprehended, coupled with a conscious
failure to aver injury. To constitute willful negligence the act done or omitted
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In Cassio v. Creighton University,10 6 the Nebraska Supreme
Court again had occasion to address the limits of the NRLA. 10 7 In
Cassio, Michael Cassio's special administrator brought a wrongful
death action against Creighton University after Michael Cassio ("Cas-
sio") drowned while scuba diving in the university's pool.108 Specifi-
cally, Cassio's amended petition alleged "Creighton was negligent in
failing to properly life guard its swimming pool while Michael Cassio
was in this pool." 10 9 In its answer, Creighton argued that "(1) the ac-
tion was barred by the NRLA; (2) that Cassio was contributorily negli-
gent; and (3) that Cassio had assumed the risk of drowning when he
went diving without a partner."u 0 A jury found in Cassio's favor, but
the District Court of Douglas County granted Creighton's motion for a
new trial."'3 Cassio appealed the district court's decision to the Ne-
braska Supreme Court, and Creighton cross-appealed. 112

On appeal, the Nebraska Supreme Court affirmed the district
court's ruling and held that a new trial was appropriate. 113 In so
holding, the supreme court reviewed prior NRLA decisions. 114 The
court focused on both the definitions of "land" and "recreational pur-
poses" in determining whether the NRLA applied to the owners of in-
door swimming pools.11 5 After reviewing similar laws of other states
and their applicability to indoor swimming pools, the court held that
while the NRLA did apply to urban as well as rural lands, the NRLA
"does not apply to independent indoor recreational facilities, including
indoor swimming pools." 16

Applicability of Recreational User Statutes to School Districts

In Rankey v. Arlington Board of Education,117 the Ohio Court of
Appeals held that Ohio's recreational user statute applied to a school
district being sued by a spectator injured at a school district-owned

must be intended or must involve such reckless disregard of security and right
as to imply bad faith. Wanton negligence has been said to be doing or failing to
do an act with reckless indifference to the consequences and with consciousness
that the act or omission would probably cause serious injury.

Garreans, 216 Neb. at 493, 345 N.W.2d at 314.
106. 233 Neb. 160, 446 N.W.2d 704 (1989).
107. Cassio v. Creighton Univ., 233 Neb. 160, 165-70, 446 N.W.2d 704, 708-11

(1989).
108. Cassio, 233 Neb. at 161-63, 446 N.W.2d at 706-07.
109. Id. at 163, 446 N.W.2d at 707 (quotations omitted).
110. Id.
111. Id. at 161, 446 N.W.2d at 706.
112. Id.
113. Id. at 178, 446 N.W.2d at 715-16.
114. Id. at 165-70, 446 N.W.2d at 708-11.
115. Id.
116. Id. at 166-70, 446 N.W.2d at 711.
117. 603 N.E.2d 1151 (Ohio Ct. App. 1992).
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facility..118 Joan Rankey, a parent attending her son's track meet, was
injured while walking from her car to the stands. 119 The path to the
stands led her through the shot-put landing area, where Rankey was
injured when she was hit in the face by a shot-put thrown by a student
practicing for the event.120 Rankey brought a personal injury suit
against the school district; however, the school board argued that it
was protected by the state's recreational user statute.12 1 The Ohio
Court of Common Pleas granted the school board's motion for sum-
mary judgment, and Rankey appealed to the Ohio Court of
Appeals.122

On appeal, the Ohio Court of Appeals affirmed the lower court
and held that the Ohio recreational user statute applied to injuries
occurring on school district property.12 3 The court of appeals ad-
dressed whether the plaintiff fell within the definition of "recreational
user" under the Ohio statute.'124 The court noted that the Ohio stat-
ute defines a "recreational user" as:

a person to whom permission has been granted, without the
payment of a fee or consideration to the owner, lessee, or oc-

118. Rankey v. Arlington Bd. of Educ., 603 N.E.2d 1151, 1154 (Ohio Ct. App. 1992).
Ohio's recreational use statute provides:

(A) No owner, lessee, or occupant of premises:
(1) Owes any duty to a recreational user to keep the premises safe for entry or
use;
(2) Extends any assurance to a recreational user, through the act of giving per-
mission, that the premises are safe for entry or use;
(3) Assumes responsibility for or incurs liability for any injury to person or
property caused by any act of a recreational user.

OHIo REV. CODE. ANN. § 1533.181 (Banks-Baldwin 1996).
119. Rankey, 603 N.E.2d at 1152.
120. Id.
121. Id.
122. Id.
123. Id. at 1153 (citations omitted). The Rankey court also held that employees of

the school district were immune from liability under the recreational user statute as
long as they were acting within the scope of their employment. Id. While the court
found merit in Rankey's argument that the Ohio legislature did not intend the act to
apply to school districts, the court explained that "Ohio courts have interpreted the stat-
ute so liberally that we find it impossible to say that the trial court committed error by
applying it to these facts." Id. See Lanning v. Anderson, 921 P.2d 813, 818-821 (Kan.
Ct. App. 1996) (holding that the Kansas recreational use exception to the torts claims
act applied to the defendant school board and that the plaintiff, a student, who was
injured by a thrown discus during track practice did not establish willful or wanton
negligence on the part of the defendant). But see Seiferth v. Downingtown Area Sch.
Dist., 604 A.2d 757, 758-59 (Pa. Commw. Ct. 1992) (stating the State's recreation liabil-
ity act applies only to "largely unimproved land" and therefore did not bar recovery for
the plaintiff who was injured on the defendant's lacrosse field); Conway v. Town of Wil-
ton, 680 A.2d 242, 256 (Conn. 1996) (holding that neither the defendant municipality
nor its employees are immune from liability based on Connecticut's recreational liability
act for the injuries a student suffered in a high school tennis match played on a city
owned court).

124. Rankey, 603 N.E.2d at 1153.
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cupant of premises, other than a fee or consideration paid to
the state or any agency thereof, to enter upon premises to
hunt, fish, trap, camp, hike, swim, or engage in other recrea-
tional pursuits. 125

The court explained that Rankey, as an athlete's parent, had permis-
sion from the school district to attend the track meet.12 6 Further-
more, the court stated that because Rankey did not pay a fee to attend
the track meet, she qualified as a recreational user under the Ohio
statute.

127

The court did, however, have difficulty determining if the nature
of Rankey's visit as a spectator qualified as an "activity" under the
recreational user statute.128 The court noted that because Rankey
was obviously not on the defendant's premises to "hunt, fish, trap,
camp, hike, or swim," then her visit would have to fit under the stat-
ute's "other recreational pursuits" exception. 12 9 After reviewing rele-
vant Ohio precedent, the court determined that the analysis should
not depend on the nature of that particular user's visit, but rather on
the "nature and scope of activity for which the premises are held open
to the public."130 The court applied this principle to the facts and held
that Rankey was a "recreational user" under the statute.13 1 Based on
this conclusion, the court determined the school district was immune
from suit and was not liable for Rankey's injuries. 132

In contrast to Rankey, an Idaho court held that a public school
district was not immune from liability based on a recreational user
statute. 133 In Bauer v. Minidoka School District No. 331,134 Tregg

125. OHIo REV. CODE ANN. § 1533.18 (Banks-Baldwin 1996).
126. Rankey, 603 N.E.2d at 1153-54.
127. Id. at 1154.
128. Id.
129. Id.
130. Id. The Court continued:

If the premises qualify as being open to the public for recreational activity, the
statute does not require a distinction to be made between plaintiffs depending
upon the activity in which each was engaged at the time of injury.

Id. (citing Miller v. Dayton, 537 N.E.2d 1294, 1296-97 (Ohio 1989)). The Rankey court
also reviewed other "activities" which have been held to be a "recreational pursuit," in-
cluding: "'walking through the park in order to reach or leave the softball field and
watching the softball game, watching others swim.... .'" Id. (citations omitted).

131. Rankey, 603 N.E.2d at 1154. But see Fuehrer v. Board of Educ. of the Wes-
terville City Sch. Dist., 574 N.E.2d 448, 450 (Ohio 1991) (holding plaintiff was not a
recreational user under Ohio's recreational user statute).

132. Id. The court of appeals in Rankey noted that the land in question was an
outdoor facility used for "running, jumping, and throwing activities" and as such the
"facility was more analogous to a softball field than an indoor gymnasium." Id. The
court determined that the nature of the activity for which the school's premises were
held open to the public was to observe the track meet. Id.

133. Compare Rankey, 603 N.E.2d at 1154 (holding Rankey was a recreational user
and the school district was exempt from liability based on the Ohio recreational user
statute) with Bauer v. Minidoka Sch. Dist. No. 331, 778 P.2d 336, 339 (Idaho 1989)
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Bauer, a junior high school student, was injured when he tripped over
school sprinkler pipes during an informal football game occurring
shortly before school began.135 In his complaint, Bauer alleged that
the school district breached a duty owed to him by "(1) storing the
sprinkler pipes in the manner it did, (2) failing to warn Tregg of the
dangers of the sprinkler pipes, and (3) failing reasonably to maintain
the school grounds and to make them safe .... ,,136 The school district
defended on the grounds that it was protected by Idaho's recreational
user statute.137 The Idaho Fifth Judicial District Court granted the
school district's motion for summary judgment, determining that be-
cause the recreational user statute applied to the school district as a
landowner, the school district owed no duty of care to Bauer.138 The

(holding the Idaho recreational user statute does not apply to a school district when a
student is injured during school hours).

134. 778 P.2d 336 (Idaho 1989).
135. Bauer, 778 P.2d at 337. The game took place on the school's grounds and oc-

curred shortly before the morning bell. Id.
136. Bauer, 778 P.2d at 337.
137. Id. Specifically, Idaho's recreational user statute provides in part:

(a) Statement of purpose. The purpose of this section is to encourage owners of
land to make land and water areas available to the public without charge for
recreational purposes by limiting their liability toward persons entering
thereon for such purposes.
(b) Definitions. As used in this section:
1. "Land" means private or public land, roads, trails, water, watercourses, irri-
gation dams, water control structures, headgates, private or public ways and
buildings, structures, and machinery or equipment when attached to or used
on the realty.
2. "Owner" means the possessor of a fee interest, a tenant, lessee, occupant or
person in control of the premises.
3. "Recreational Purposes" includes, but is not limited to, any of the following
or any combination thereof: Hunting, fishing, swimming, boating, rafting, tub-
ing, camping, picnicking, hiking, pleasure driving, nature study, water skiing,
animal riding, motorcycling, snowmobiling, recreational vehicles, winter
sports, and viewing or enjoying historical, archeological, scenic, or scientific
sites, when done without charge of the owner.
(c) Owner Exempt from Warning. An owner of land owes no duty of care to
keep the premises safe for entry by others for recreational purposes, or to give
any warning of a dangerous condition, use, structure, or activity on such prem-
ises to persons entering for such purposes. Neither the installation of a sign or
other form of warning of a dangerous condition, use, structure, or activity, nor
any modification made for the purpose of improving the safety of others, nor
the failure to maintain or keep in place any sign, other form of warning, or
modification made to improve safety, shall create liability on the part of an
owner of land where there is no other basis for such liability.
(d) Owner Assumes No Liability. An owner of land or equipment who either
directly or indirectly invites or permits without charge any person to use such
property for recreational purposes does not thereby:
1. Extend any assurance that the premises are safe for any purpose.
2. Confer upon such person the legal status of an invitee or licensee to whom a
duty of care is owed.
3. Assume responsibility for or incur liability for any injury to person or prop-
erty caused by an act or omission of such persons.

IDAHO CODE § 36-1604(a)-(d) (1994).
138. Bauer, 778 P.2d at 337.
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court concluded that the school district had no duty to warn the stu-
dents of the dangerous condition of the field and had no duty to keep
the field in a safe condition.139

On appeal, the Idaho Supreme Court reversed the lower court and
held that the recreational user statute did not shield the school dis-
trict from liability. 140 The supreme court recognized that Idaho's rec-
reational user statute had previously been applied to public land.1 41

However, the court distinguished these cases by focusing on the rela-
tionship of the parties at the time of the accident. 142 The court char-
acterized the relationship of a school to its students as a "parental"
one; as such, the court noted that a school had a duty to protect its
students.143 Specifically, the court stated: "[tihis special relationship
that a student has to a school district would be substantially impaired
if the recreational use[r] statute were applied to injuries children suf-
fered while on school premises as students. Students would then bear
the risk of defects in school premises."144

According to the court, the "relationship" between student and
school does not begin with the morning bell or end with afternoon dis-
missal.145 Rather, even if school activities take place when classes are
not in session, the school district still owes the student a duty of
care. 146 According to the court, such a student cannot be character-
ized merely as a member of the "public" under the recreational user
statute, but rather was "entitled to the protection of the district."147

139. Id.
140. Id. at 338.
141. Id.
142. Id.
143. Id.
144. Id. at 338-39. See Alter v. City of Newton, 617 N.E.2d 656, 661 (Mass. App. Ct.

1993) (holding the recreational user statute did not protect the defendant, and stated
"the plaintiff was not just a member of the public, but was, as discussed earlier, a stu-
dent to whom it owed a duty of care.").

145. Id. at 339.
146. Id.
147. Id. at 338-39. The court noted that when the principal and some of the faculty

members are present at school, then the school day has begun. Id. at 339. Thus, the
recreational user statute has no application to the school and student, regardless of
whether the students are involved in formal or informal activities. Id. The Court stated
that it would have no difficulty in applying the recreational user statute in a setting in
which the accident occurred in a non-school sanctioned game which took place on a non-
school day. Id. See Ambrose v. Buhl Joint Sch. Dist. #412, 887 P.2d 1088, 1090-91
(Idaho Ct. App. 1994) (holding the recreational user statute protected the school dis-
trict, owner of the baseball field on which the plaintiff was injured during an informal
baseball game held during the summer months).
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ANALYSIS

In McIntosh v. Omaha Public Schools,148 the Nebraska Supreme
Court addressed the duty that public schools owe to students who are
participating in school-sponsored activities. 149 Specifically, the
supreme court reversed the District Court of Douglas County's finding
that Michael McIntosh ("McIntosh") was a licensee at the time of his
injury on school district property. 150 Instead, the court determined
McIntosh should properly be characterized as an invitee. 151 The court
explained that an invitee classification heightens the level of care a
public school owes to a student, and therefore, increases the likelihood
that a school district will be held liable when a student is injured by a
dangerous condition on school property. 152 The court also determined
that the district court was correct in holding that the Nebraska Recre-
ation Liability Act (NRLA") did not apply to Omaha Public Schools
("OPS") as a land owner. 153

The issue regarding McIntosh's classification as a licensee or invi-
tee has been rendered moot by the Nebraska Supreme Court's decision
in Heins v. Webster County.154 However, this section will explore the
application of the principles discussed in Heins to McIntosh.155 Fur-
thermore, this section will examine whether the Nebraska Supreme
Court properly held that the NRLA did not apply to OPS under the
facts of McIntosh.156 Finally, this section will recommend a new ap-
proach for courts to utilize when determining whether the NRLA ap-
plies to school districts.' 5 7

THE NEW LANDOWNER DUTY OF CARE IN NEBRASKA AND ITS

APPLICABILITY TO MCINTOSH

In Heins, the Nebraska Supreme Court rejected the common law
licensee-invitee classification system used to establish the duty of care
owed by a landowner to invited guests. '5 8 Instead, the court held that
a landowner owes a duty of reasonable care to all lawful visitors.' 5 9

In rejecting the licensee-invitee classification system, the court said

148. 249 Neb. 529, 544 NW.2d 502 (1996).
149. McIntosh v. Omaha Pub. Sch., 249 Neb. 529, 535-37, 544 N.W.2d 502, 506-07

(1996). See supra notes 55-69 and accompanying text.
150. McIntosh, 249 Neb. at 530, 544 N.W.2d at 504.
151. Id. at 536, 544 N.W.2d at 507.
152. See supra notes 70-88 and accompanying text.
153. McIntosh, 249 Neb. at 538, 544 N.W.2d at 508.
154. 250 Neb. 750, 761-62, 552 N.W.2d 51, 57 (1996).
155. See infra notes 163-97 and accompanying text.
156. See infra notes 198-246 and accompanying text.
157. See infra notes 236-46 and accompanying text.
158. Heins v. Webster County, 250 Neb. 750, 761, 552 N.W.2d 51, 57 (1996).
159. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
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the focus should not be on the status of the visitor, but rather on the
foreseeability of the injury. 160 The court explained that under the
common law classification system, "recovery by an entrant has become
largely a matter of chance."' 6 1 Finally, the court presented seven fac-
tors for courts to use when determining whether a landowner ulti-
mately breached its duty of reasonable care.162

APPLYING THE HEINS FACTORS TO MCLvN'oSH

As stated above, the seven factors listed by the Nebraska
Supreme Court may not be applied on remand in McIntosh because
the new duty of reasonable care will only be applied in cases accruing
after Heins.16 3 However, if applied, the first factor examines the fore-
seeability or possibility of harm. 164 Given Collin Field's condition at
the time of McIntosh's injury, it was reasonably foreseeable that the
field's condition could cause an injury to a clinic participant. 165 How-
ever, a broken leg may not have been the type of injury which was
reasonably foreseeable in light of Collin Field's condition.1 66 In its
opinion, the district court stated that "the Court can find that scrapes
were reasonably foreseeable due to the condition of the field, but not
broken bones due to running and jumping.' 67 Thus, the foreseeabil-
ity of the injuries McIntosh sustained on Collin Field is debatable. 168

The second factor examines "the purpose for which the entrant
entered the premises."16 9 In McIntosh, the plaintiff entered Collin

160. Id.
161. Id. at 759, 552 N.W.2d at 56.
162. Id. at 761, 552 N.W.2d at 57.
163. Id. at 762, 552 N.W.2d at 57.
164. Id. at 761, 552 N.W.2d at 57.
165. Trial Finding and Order at 5, McIntosh v. Omaha Pub. Sch., Doc. 895 No. 895

(Dist. Ct., Douglas County, Neb., Mar. 1, 1994). If ultimately it is found that McIntosh's
injuries were not caused by Collin Field, then McIntosh has failed to establish that the
dangerous condition created by OPS proximately caused his injuries. See generally Mc-
Intosh, 249 Neb. at 536-37, 544 N.W.2d at 507. The Nebraska Supreme Court has de-
fined proximate cause as:

that cause which, in a natural and continuous sequence, without any efficient,
intervening cause, produces the injury, and without which the injury would not
have occurred .... The defendant's conduct is a cause of the event if the event
would not have occurred but for the conduct; conversely, the defendant's con-
duct is not a cause of the event if the event would have occurred without it.

Haselhorst v. State, 240 Neb. 891, 899, 485 N.W.2d 180, 187 (1992). As Haselhorst
dictates, McIntosh must demonstrate, "but for" OPS' negligent maintenance of Collin
Field his injuries would not have occurred. See Haselhorst, 240 Neb. at 899, 485 N.W.2d
at 187 (stating that "[t]he defendant's conduct is the cause of the event if the event
would not have occurred but for the conduct .... ").

166. Trial Finding and Order at 5, McIntosh (Doc. 895 No. 895).
167. Id.
168. See supra notes 23-69, 163-67 and accompanying text.
169. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
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Field for the purpose of participating in the clinic.170 As such, when
McIntosh was injured while participating in the clinic, he was on Col-
lin Field for the exact purpose of his visit.17 1 Therefore, McIntosh
most likely was using the premises for the precise reason of his
visit.17 2 The second factor is in McIntosh's favor. 17 3

The third factor addresses "the time, manner, and circumstances
under which the entrant entered the premises."' 74 At the time of his
injury, McIntosh was using the premises, Collin Field, for the exact
reason of participating in the football clinic. 175 He was on the prem-
ises at the time prescribed by the high school; he entered the field of
his own accord, like every other participant; and the circumstances
surrounded his playing football in the clinic.' 76 In short, by partici-
pating in the clinic, McIntosh used Collin Field at the time, in the
manner, and under the circumstances OPS expected. 17 7 This factor is
also in McIntosh's favor. 178

The fourth factor, "the use to which the premises are put or ex-
pected to be put," inquires whether at the time of injury, the entrant
was using the land for a use anticipated by the landowners. 1 79 OPS

had invited McIntosh to participate in the clinic; thus, at the time Mc-
Intosh was injured, Collin Field was in use for the purpose expected
by OPS. 8 0 Again, this factor favors McIntosh.' 8 '

The fifth and sixth factors address "the reasonableness of the in-
spection, repair, or warning" and "the opportunity and ease of repair
or correction or giving of the warning." 8 2 These factors appear to be
similar and balance the reasonableness of inspection, warning, and
repair with the burden of performing these functions. ' 8 3 In McIntosh,
the parties involved acknowledged an awareness of the condition of
Collin Field. 8 4 OPS already knew of the field's poor condition, as one
school district official admitted at trial that Collin Field ranked in the
lower quartile of OPS fields as to usability and playability.' 8 5 Fur-

170. McIntosh, 249 Neb. at 536, 544 N.W.2d at 507.
171. Id.
172. Id. at 531-33, 544 N.W.2d at 505.
173. See supra notes 169-72 and accompanying text.
174. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
175. McIntosh, 249 Neb. at 532-33, 544 N.W.2d at 505.
176. Id.
177. Id.
178. See supra notes 174-77 and accompanying text.
179. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
180. Mclntosh, 249 Neb. at 536, 544 N.W.2d at 507.
181. See supra notes 179-80 and accompanying text.
182. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
183. Id.
184. McIntosh, 249 Neb. at 532-33, 544 N.W.2d at 505.
185. Id. at 533, 544 N.W.2d at 505.
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thermore, before the clinic began, McIntosh had also questioned the
safety of Collin Field.18 6 However, the court did not cite any cost esti-
mate of repairing the field or the potential cost of providing a warning
of the field's condition.187 Proper application of these two factors re-
quires balancing the benefit of improving the conditions on Collin
Field with OPS's burden of improving the field.188

The seventh factor is "the burden on the land occupier and/or com-
munity in terms of inconvenience or cost in providing adequate protec-
tion. 18 9 Application of the seventh factor appears to favor OPS.19°

As the supreme court noted in McIntosh, OPS is a "tax supported
political subdivision in the business of providing academic and physi-
cal fitness."191 Thus, any additional maintenance costs imposed on
the school district will be incurred by the entire Omaha commu-
nity.192 If, on remand, the seven factors would have been considered
in determining whether OPS breached its duty of care to McIntosh,
then the court should have examined the burden that improving Col-
lin Field would impose on OPS and the taxable community. 193

Because the supreme court provided little guidance in applying
the seven factors listed in Heins, predicting the importance, weight
and applicability of each factor is difficult. 194 However, because of the
court's emphasis on the foreseeability of the injury suffered, in order
to prevail in a similar lawsuit a party will certainly have the first fac-
tor on its side. 195 Additionally, when a district court is applying these
factors in a case involving a school district or other public entity, the
court will be faced with some important public policy issues. 196 Using
McIntosh as an example, the balance between the benefits of an im-
proved condition of Collin Field with the taxpayers' burden of paying

186. Id. at 532, 544 N.W.2d at 505.
187. See generally McIntosh v. Omaha Public Schools, 249 Neb. 529, 544 N.W.2d

502 (1996).
188. See Heins, 250 Neb. at 761, 552 N.W.2d at 57 (stating that the Court will con-

sider the reasonableness of inspection and repair and the ease of making such repair or
providing a warning).

189. Heins, 250 Neb. at 761, 552 N.W.2d at 57.
190. See infra notes 191-93 and accompanying text.
191. McIntosh, 249 Neb. at 536, 544 N.W.2d at 507.
192. Id.
193. See Heins, 250 Neb. at 761, 552 N.W.2d at 57 (requiring the court to look at the

burden that improvements will place on the community).
194. See generally Heins v. Webster Co., 250 Neb. 750, 761, 552 N.W.2d 51, 57

(1996) (stating there are seven factors "to be considered in evaluating whether a land-
owner or occupier has exercised reasonable care for the protection of lawful visitors"
with no other explanation, except for that contained in the opinion).

195. See Heins, 250 Neb. at 761, 552 N.W.2d at 57 (stating "[a]dopting this rule
places the focus where it should be, on the foreseeability of the injury, rather than on
allowing the duty in a particular case to be determined by the status of the person who
enters upon the property.").

196. See supra notes 163-93 and accompanying text.
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for such an improvement is a policy issue a district court should
consider.197

NEBRASKA RECREATION LIABILITY ACT

A reasonable inference may be made that the Nebraska Legisla-
ture did not intend for the NRLA to shield school districts from liabil-
ity.198 The language of the NRLA itself supports this conclusion.19 9

The legislature has stated that the purpose of the NRLA is to "en-

197. See supra notes 163-93 and accompanying text.
198. See infra notes 199-202 and accompanying text.
199. See NEB. REV. STAT. § 37-1001 to -1008 (Reissue 1993)(the act does not include

school districts in its descriptions of landowners). The Nebraska Recreation Liability
Act provides:

The purpose of sections 37-1001 to 37-1008 is to encourage owners of land to
make available to the public land and water areas for recreational purposes by
limiting their liability toward persons entering thereon and toward persons
who may be injured or otherwise damaged by the acts or omissions of persons
entering thereon.

NEB. REV. STAT. § 37-1001 (Reissue 1993).
Subject to the provisions of section 37-1005, an owner of land owes no duty of
care to keep the premises safe for entry or use by others for recreational pur-
poses, or to give any warning of a dangerous condition, use, structure, or activ-
ity on such premises to persons entering for such purposes.

NEB. REV. STAT. § 37-1002 (Reissue 1993).
Subject to the provisions of section 37-1005, an owner of land who either di-
rectly or indirectly invites or permits without charge any person to use such
property for recreational purposes does not thereby (1) extend any assurance
that the premises are safe for any purpose, (2) confer upon such persons the
legal status of an invitee or licensee to whom a duty of care is owed, or (3)
assume responsibility for or incur liability for any injury to person or property
caused by an act or omission of such persons.

NEB. REV. STAT. § 37-1003 (Reissue 1993).
Unless otherwise agreed in writing, an owner of land leased to the state for
recreational purposes owes no duty of care to keep that land safe for entry or
use by others or to give warning to persons entering or going upon such land of
any hazardous conditions, uses, structures, or activities thereon. An owner
who leases land to the state for recreational purposes shall not by giving such
lease (1) extend any assurance to any person using the land that the premises
are safe for any purpose, (2) confer upon such persons the legal status of an
invitee or licensee to whom a duty of care is owed, or (3) assume responsibility
for or incur liability for any injury to person or property caused by an act or
omission of a person who enters upon the leased land. The provisions of this
section shall apply whether the person entering upon the leased land is an invi-
tee, licensee, trespasser or otherwise.

NEB. REV. STAT. § 37-1004 (Reissue 1993).
Nothing in sections 37-1001 to 37-1008 limits in any way any liability which
otherwise exists (1) for willful or malicious failure to guard or warn against a
dangerous condition, use, structure, or activity, or (2) for injury suffered in any
case where the owner of land charges the person or persons who enter or go on
the land. Rental paid by a group, organization, corporation, the state or federal
government shall not be deemed a charge made by the owner of the land.

NEB. REV. STAT. § 37-1005 (Reissue 1993).
Nothing in sections 37-1001 to 37-1008 creates a duty of care or ground of lia-
bility for injury to person or property.

NEB. REV. STAT. § 37-1006 (Reissue 1993).
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courage owners of land to make available to the public land and water
areas for recreational purposes ... "200 Nowhere in the language of
the NRLA does the legislature specifically include school districts or
any other public entity.201 Furthermore, enabling OPS to seek protec-
tion under the NRLA would relieve the school district of liability for
the very type of negligent acts that the Nebraska Legislature targeted
when it passed the Nebraska Political Subdivision Tort Claims Act.20 2

However, some courts have broadly interpreted recreational user
statutes and have held that school districts may be protected under
these acts.203 For example, in Rankey v. Arlington Board of Educa-
tion,20 4 the Ohio Court of Appeals acknowledged that Ohio courts
have been expansive in their interpretation of the Ohio recreational
user statute.20 5 The court of appeals opined that even though the
Ohio Legislature may not have intended the statute to apply to school
districts, the court could not conclude as a matter of law that the stat-
ute did not apply. 206 Because of the Ohio courts' expansive interpre-
tation of the statute, the court held that the school district was
entitled to immunity under the statute for injuries that occurred on
school property. 20 7

Similarly, Nebraska courts have expanded the NRLA to the point
that applying the NRLA to OPS in McIntosh would not be patently

Nothing in sections 37-1001 to 37-1008 limits in any way the obligation of a
person entering upon or using the land of another for recreational purposes to
exercise due care in his use of such land in his activities thereon.

NEB. REV. STAT. § 37-1007 (Reissue 1993).
For purposes of sections 37-1001 to 37-1008: (1) The term land includes roads,
water, watercourses, private ways and buildings, structures, and machinery or
equipment thereon when attached to the realty; (2) the term owner includes
tenant, lessee, occupant, or person in control of the premises; (3) the term rec-
reational purposes shall include, but not be limited to, any one or any combina-
tion of the following: hunting, fishing, swimming, boating, camping,
picnicking, hiking, pleasure driving, nature study, waterskiing, winter sports,
and visiting, viewing, or enjoying historical, archaeological, scenic, or scientific
sites, or otherwise using land for purposes of the user; and (4) the term charge
shall mean the amount of money asked in return for an invitation to enter or go
upon the land.

NEB. REV. STAT. § 37-1008 (Reissue 1993).
200. NEB. REV. STAT. § 37-1001 (Reissue 1993).
201. NEB. REV. STAT. § 37-1001 to -1008 (Reissue 1993).
202. NEB. REV. STAT. § 13-901 to -926 (Reissue 1991 & Cum. Supp. 1994). See Wat-

son v. City of Omaha, 209 Neb. 835, 842-43, 312 N.W.2d 256, 259-60 (1981) (White, J.,
dissenting) (stating that "[u]nder the majority interpretation of the Political Subdivi-
sions Tort Claims Act, the Legislature in reality retained most of the immunity the act
purported to surrender. We have today gutted the act.").

203. See infra notes 204-07 and accompanying text.
204. 603 N.E.2d 1151 (Ohio Ct. App. 1992).
205. Rankey v. Arlington Bd. of Educ., 603 N.E.2d 1151, 1152-53 (Ohio Ct. App.

1992).
206. Rankey, 603 N.E.2d at 1152-53.
207. Id. at 1154-55.
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improper.208 For example, the Nebraska Supreme Court has ruled
that the NRLA applies to political subdivisions as well as private indi-
viduals. 20 9 The supreme court has also held that the act encompasses
property in both urban and rural areas.2 10 In addition, the court has
held that a landowner need not have allowed access to all members of
the public in order to be protected under the NRLA.2 11

Furthermore, the school district in McIntosh meets all of the ex-
press requirements for immunity under the NRLA.21 2 In addition,
McIntosh was a member of the public who was invited to attend the
clinic without charge. 21 3 As such, McIntosh met the express require-
ment for qualification as a member of the public under the statute.21 4

Further, McIntosh's presence on Collin Field was arguably for recrea-
tional purposes. 2 15 Therefore, the court could have conceivably ap-
plied the NRLA to immunize OPS.216

Nonetheless, even though the Rankey court reasoned that the
Ohio recreational user statute had been expanded to protect school
districts, the focus of the analysis in Rankey does not directly support
OPS' argument in McIntosh.2 17 In Rankey, the court addressed the
"nature and scope of the activity for which the premises are held open
to the public."2 18 The court concluded that the property was held open
to the public for the purpose of viewing athletic events, which was the
precise reason for Rankey's visit the day of the accident. 2 19 However,
even though the court found that the premises were open for the pur-
pose of viewing athletics, the court did not address whether the stu-
dents actually participating in the track meet constituted members of
the public. 220

208. See infra notes 209-16 and accompanying text.
209. Gallagher v. Omaha Public Power Dist., 225 Neb. 354, 358, 405 N.W.2d 571,

574 (1987).
210. Gallagher, 225 Neb. at 358, 405 N.W.2d at 574 (citations omitted).
211. McIntosh, 249 Neb. at 538, 544 N.W.2d at 508 (citing Holden v. Schwer, 242

Neb. 389, 396, 495 N.W.2d 269, 274 (1993)).
212. See NEB. REV. STAT. § 37-1001 to -1008 (Reissue 1993); McIntosh, 249 Neb. at

532, 544 N.W.2d at 505. See infra notes 213-16 and accompanying text.
213. McIntosh, 249 Neb. at 532, 544 N.W.2d at 505.
214. See NEB. REV. STAT. § 37-1003 (Reissue 1993) (stating "an owner of land who

either directly or indirectly invites or permits without charge any person to use such
property for recreational purposes.... ."); McIntosh, 249 Neb. at 532, 544 N.W.2d at 505
(explaining McIntosh was invited to attend the clinic free of charge).

215. McIntosh, 249 Neb. at 531-32, 544 N.W.2d at 505-06.
216. See supra notes 208-15 and accompanying text.
217. See infra notes 218-23 and accompanying text; Trial Brief of McIntosh at 5-6,

McIntosh v. Omaha Pub. Sch., Doc 895 (Dist. Ct., Douglas County, Neb.) (distinguishing
Rankey from McIntosh).

218. Rankey, 603 N.E.2d at 1154.
219. Id.
220. See generally Rankey, 603 N.E.2d at 1154 (stating "the nature and scope of the

activity for which the premises are held open to the public is to observe the participants
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Rather, the Rankey court only addressed whether the spectators'
presence could be considered to fit within the "nature and scope of the
activity for which the property is held open to the public." 22 1 In con-
trast, the issue in McIntosh was whether the Omaha South students
should be considered members of the public at the time they were par-
ticipating in the clinic on Collin Field.2 22 Therefore, the Rankey anal-
ysis does not directly support OPS' argument that the football clinic
was within the "nature and scope of the activity for which the property
is held open to the public."223

In Bauer v. Minidoka School District No. 331,224 the Idaho
Supreme Court offered a persuasive analysis in its evaluation of
Idaho's recreational user statute. 225 The supreme court's focus was
not on the nature of the activity for which the premises were held open
to the public or on the nature of the recreational activity in which the
user was participating.2 26 Rather, the court focused on the relation-
ship between the parties, namely the "parental" relationship that ex-
ists between the school and its students. 22 7 The court focused on the
relationship between the parties because it wanted to distinguish the
typical "recreational user"-landowner relationship, from the school
district-student relationship. 228

In examining the school district-student relationship, the court
noted that at the time of the accident, teachers were present at the
school. 229 Thus, even though classes were not in session when the in-
jury occurred, the "school day" had begun. 230 Furthermore, the court

of these events, the same reason for appellant's attendance the day on which she was
injured," however, the court did not address whether the premises were held open to the
public for the purpose of participating in the track meet and therefore whether the par-
ticipants themselves are considered "recreational users").

221. Rankey, 603 N.E.2d at 1154.
222. McIntosh, 249 Neb. at 538, 544 N.W.2d at 508.
223. See generally Rankey, 603 N.E.2d at 1154 (holding a spectator injured at a

track meet was a recreational user under the recreational user statute, did not address
whether the participants themselves were recreational users under the statute).

224. 778 P.2d 336 (Idaho 1989).
225. Bauer v. Minidoka Sch. Dist. No. 331, 778 P.2d 336 (Idaho 1989).
226. See generally Bauer v. Minidoka Sch. Dist. No. 331, 778 P.2d 336, 338 (Idaho

1989) (stating "Tregg was not merely a recreational user of the school premises, he was
there as a student entitled to the protection of the district. This relationship is crucial
to our decision in holding that the recreational use statute does not apply to this case.").

227. Bauer, 778 P.2d at 338-39.
228. Id. at 338.
229. Id. at 339.
230. Id. Specifically, the court stated, "[wihen the principal is present, some faculty

members are on duty and students have arrived, the school day has begun and the
recreational user statute has no application to a student who is injured on the school
grounds." Id. Also, the court explained: "[t]his special relationship that a student has
to a school district would be substantially impaired if the recreational use statute were
[sic] applied to injuries children suffered while on school premises as students. Stu-
dents would then bear the risk of defects in school premises." Id. at 338-39.
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noted that Bauer was not a typical recreational user, but rather was a
student who was "entitled to the protection of the district."23 1 More
importantly, the Bauer court was flexible in its application of the rec-
reational user statute, stating that "[i]f [Bauer] had come to the school
grounds to play a game of football that was not organized or sanc-
tioned by the school on a day when school was not in session, we would
have no trouble in applying the statute to limit the liability of the
district."

2 32

The foregoing distinction cited by the Bauer court ensures that
the students can expect a reasonable duty of care during their "offi-
cial" stay at the school, namely during "school hours."23 3 Yet, a school
district will be immune from suit for those injuries suffered by persons
using school premises for recreational purposes during non "school
days" or "off' hours.23 4 The Bauer court's analysis balances the com-
peting interests of protecting school districts from excessive or unfair
liability and ensuring that school districts will exercise a reasonable
duty of care toward students who are on the premises for school
purposes.

235

A SUGGESTED NRLA ANALYSIS FOR NEBRASKA SCHOOL DISTRICTS

In the past, when the Nebraska Supreme Court addressed issues
pertaining to the NRLA, the supreme court has generally focused on
the nature of the premises and the activity for which the land was
held open to the public. 23 6 Using this analysis in McIntosh, the court
determined that OPS was not protected by the NRLA.23 7 The court
noted that at the time of the accident, the activity in which McIntosh
participated did not fall under "the category of [a] recreational use of
land open to members of the public without charge."238 While the
court properly held in McIntosh that the NRLA did not apply to OPS,
in future disputes involving injured students and school districts, the
court should adopt a Bauer-type analysis.23 9

231. Bauer, 778 P.2d at 338.
232. Id. at 339.
233. Id.
234. Id.
235. See supra notes 134-47, 224-35 and accompanying text.
236. See Cassio v. Creighton Univ., 233 Neb. 160, 165-70, 446 N.W.2d 704, 708-11

(1989) (stating that NRLA did not "apply to independent indoor recreational facilities,
including indoor swimming pools."); Bailey v. City of North Platte, 218 Neb. 810, 811,
359 N.W.2d 766, 767 (1984) (holding a municipality is an "owner" within the NRLA).
See also supra notes 208-11 and accompanying text.

237. McIntosh, 249 Neb. at 538, 544 N.W.2d at 508.
238. Id.
239. See supra notes 134-47, 224-35 and accompanying text.
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Applying the Bauer analysis to the facts of McIntosh reveals that
at the time of the accident, McIntosh was not involved in a casual
"pickup" game of touch football with his friends during non-school
hours.240 Rather, he was participating in a clinic sponsored, organ-
ized and operated by his high school. 241 Furthermore, the relation-
ship which existed between the parties was a "parental" relationship
similar to the one emphasized by the Bauer court.242 As such, McIn-
tosh should be able to reasonably expect he will receive the protection
of the school district.243 In light of Bauer, the McIntosh court's conclu-
sion appears proper because the focus should be on the relationship of
the parties at the time of the injury, not simply the nature of the activ-
ity itself.24 4 Furthermore, the Bauer analysis is flexible enough to al-
low a school district to be protected by the NRLA in other
circumstances. 245 For instance, if a student is injured while playing a
pick-up game of touch football during non-school hours, or on a non-
school day, then Bauer dictates that the school district be protected
from liability by the NRLA.2 46

CONCLUSION

In McIntosh v. Omaha Public Schools,247 the Nebraska Supreme
Court determined that the District Court of Douglas County had erred
by classifying McIntosh as a licensee.248 Instead, the supreme court
determined that McIntosh was an invitee at the time of the accident
and could reasonably expect the protection of Omaha Public Schools
("OPS").249 Additionally, the supreme court determined that the dis-
trict court was correct in finding that the Nebraska Recreation Liabil-
ity Act ("NRLA") did not apply to OPS under the facts of McIntosh.250

The supreme court's decision that McIntosh was an invitee at the
time of his accident has been rendered moot by the Nebraska Supreme
Court's recent decision in Heins v. Webster County.251 In Heins, the
court abolished the distinction between licensees and invitees and

240. McIntosh, 249 Neb. at 529, 544 N.W.2d at 502.
241. Id. at 532, 544 N.W.2d at 505.
242. See Bauer, 778 P.2d at 338-39 (stating that "the role of the state to children in

school is a parental one, often being described as one underlying in loco parentis.") (quo-
tations omitted).

243. See Bauer, 778 P.2d at 338 (stating that the injured student was entitled to the
protection of the school district).

244. See supra notes 224-35 and accompanying text.
245. Bauer, 778 P.2d at 339.
246. Id.
247. 249 Neb. 529, 544 N.W.2d 502 (1996).
248. McIntosh v. Omaha Pub. Sch., 249 Neb. 529, 536, 544 N.W.2d 502, 507.
249. McIntosh, 249 Neb. at 536, 544 N.W.2d at 508.
250. Id. at 538, 544 N.W.2d at 508.
251. Heins v. Webster County, 250 Neb. 750, 761, 552 N.W.2d 51, 57 (1996).
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held that a landowner owes the same duty of reasonable care to all
invited visitors. 252 This decision makes it critical that school districts,
as landowners, have defenses available in the event of premises liabil-
ity litigation.25 3 As such, defenses such as the NRLA have become
even more important for school districts. 254

In evaluating whether the NRLA should apply to school districts,
a court should not focus merely on the nature of the premises and the
recreational pursuit of the user at the time of the accident. 255 Rather,
a court should also focus on the relationship of the parties at the time
of the accident. 256 If a student is injured during "school hours," then a
"parental" type relationship exists and the student should be entitled
to the protection of the school district.257 On the other hand, if an
injury takes place on a non-school day, or during "off hours," then the
NRLA should be available to the school district as a shield to
liability.258

When junior and senior high school students participate in public
school-sponsored activities, it is in society's best interest that these
activities occur under conditions that are the safest possible. At the
same time, society does not want its tax supported school districts
paying for injuries that are a natural consequence of participation in
these activities. Furthermore, school districts are not, nor should be,
an insurer of their student athletes' safety. 25 9 Under the new duty of
reasonable care, it will be up to the Nebraska courts to balance these
competing interests. In reaching a determination, the courts will have
at their disposal the seven factor analysis presented by the Nebraska
Supreme Court in Heins.260 Nebraska courts must also closely scruti-
nize other available school district defenses, such as assumption of
risk, when addressing cases involving the new duty of reasonable
care.261

As the supreme court noted in Heins, the duty of reasonable care
to lawful visitors is intended to take the focus away from the visitor's
classification, and instead place the focus on the foreseeability of in-
jury.26 2 However, with the new duty of reasonable care, landowner
liability is sure to increase. This conclusion is obvious considering

252. Heins, 250 Neb. at 761, 552 N.W.2d at 57 (1996).
253. See supra notes 23-69, 89-147, 198-246 and accompanying text.
254. See supra notes 89-147, 198-246 and accompanying text.
255. See supra notes 133-47, 224-46 and accompanying text.
256. See supra notes 224-46 and accompanying text.
257. See supra notes 224-46 and accompanying text.
258. See supra notes 224-46 and accompanying text.
259. Scaduto v. New York, 446 N.Y.S.2d 529, 530 (1982).
260. See supra notes 158-97 and accompanying text.
261. See supra notes 88-147, 198-246 and accompanying text.
262. See supra notes 70-88 and accompanying text.
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that in the past a social guest classified as a "licensee" would have to
prove willful or wanton negligence on the part of a landowner before
recovery was allowed. Now this same visitor will only be required to
establish a breach of "reasonable care." This burden is far more at-
tainable by an injured visitor.

This increase in landowner liability, while beneficial for injured
visitors and plaintiffs lawyers, will place an additional cost on land-
owners specifically, and on the community generally. Therefore, when
determining whether a school district breaches its duty of reasonable
care to a student injured in a school-sponsored athletic activity, a
court must carefully balance the costs and benefits of requiring a
school district to improve the condition of its premises.263 As one
court stated, "the State's duty here was not to provide a perfectly level
playing field, but only to use reasonable care under the circumstances
to prevent injury to the participating students."264 The district court
should, when determining "reasonable care," ensure that the line it
draws is both practically attainable and financially reasonable for the
school districts and citizens of Nebraska.

John P. Glode-'98

263. See supra notes 158-97 and accompanying text.
264. Drew v. New York, 536 N.Y.S.2d 252, 253 (N.Y. App. Div. 1989).
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