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I. INTRODUCTION

Nowhere is the conflict between the Free Exercise and Establish-
ment Clauses more apparent than in America's public schools. In no
other arena does the issue of religious expression ignite such heated
controversy.1 Perhaps it is because schools play such a major role in
shaping the character of our young people that the role of religion in
the schools has proven such fertile soil for constitutional litigation.2

Add to that the increasing urbanization of American society and the
resulting increase in the diversity of public school student bodies, and
the conflict over religious issues in the schools has simmered, and
often boiled over, during the last two decades.

It is a well-established tenet of constitutional law that school offi-
cials may not take any action that amounts to an official sanction of
religion or that appears to place the school's imprimatur on any par-
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1. See, e.g., Christina Engstrom Martin, Comment, Student-Initiated Religious
Expression After Mergens and Weisman, 61 U. Cm. L. REV. 1565, 1565 (1994) [hereinaf-
ter Martin] (noting that death penalty and school prayer issues are the two types of
cases that regularly elicit anonymous death threats to the ACLU).

2. See Joan Beck, Students Given Means to Assert Religious Rights, THE DAYTON
DAffY NEWS, Sept. 11, 1995, at 7A [hereinafter Beck].

But many advocates of a school prayer amendment ... want schools to
actively teach and encourage religious beliefs and values as a common - and
historic - foundation of this nation. They hope to reinforce the religious roots of
our humanist and democratic ideals and to strengthen religion's message of
love and equality as a necessary counter to capitalism's excesses.

This is, of course, the job of parents and churches, synagogues and other
religious groups. But far too many parents can't or won't or don't help their
children build a strong moral basis for their lives or provide them a chance to
participate in religious activities.

So it's tempting to try to use the schools to fill the void, to reach all children
with some shared moral commonality that is rooted in religion.
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ticular form of religious belief.3 But the law has been less well estab-
lished on the question of what rights students have, as individuals or
a group, to express their religious beliefs in the school setting. It is
this question that has increasingly been the subject of litigation over
the Religion Clauses of the First Amendment.

The purpose of this Article is to study some of the litigation that
has arisen over the issue of student-initiated religious expression.
This Article is not concerned with what the author would describe as
self-contained religious expression, i.e., a student silently praying
before lunch in the school cafeteria or silently reading the Bible during
study hall. Instead, this Article looks at how the courts have dealt
with attempts by students to express or share their religious views
with others in the school setting. The various types of student-initi-
ated expression are divided into three broad categories, although
there are some overlapping legal and factual issues in each. The cate-
gories are: (1) individual religious expression in the school setting; (2)
access by student religious groups to school facilities; and (3) student-
initiated prayer at school-sponsored activities, particularly graduation
ceremonies. This Article examines the outcomes and modes of analy-
sis used in these cases, and argues for adoption of a standard of review
that is more sensitive than the prevailing standards to the free exer-
cise rights of students.

II. INDIVIDUAL RELIGIOUS EXPRESSION BY STUDENTS IN

THE SCHOOL SETTING

A. FREE SPEECH RIGHTS OF STUDENTS

The idea that secondary school students have free speech rights
within the school setting has been enshrined in our laws since the
United States Supreme Court decision in Tinker v. Des Moines In-
dependent Community School District.4 Tinker contains the oft-cited
proposition that students do not shed their free speech rights at the
schoolhouse gate.5 The Supreme Court also noted that those free
speech rights extend beyond the classroom to the school cafeteria, the
playground and any other portion of the campus. 6 However, the stu-
dent does not enjoy unlimited free speech rights within the school set-
ting. Schools can regulate student expression that materially and

3. Martin, 61 U. Cm. L. REV. at 1566.
4. Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 514 (1969).,
5. Tinker, 393 U.S. at 506. The exact quote is, "It can hardly be argued that

either students or teachers shed their constitutional rights to freedom of speech or ex-
pression at the schoolhouse gate." Id.

6. Tinker, 393 U.S. at 512-13.
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substantially interferes with the need for appropriate discipline
within the school, or that interferes with the rights of others. 7

The Supreme Court has, in subsequent decisions, further re-
stricted the free speech rights of students, finding that they "are not
automatically coextensive with the rights of adults in other settings,"
and that schools need not tolerate student speech that is inconsistent
with the "school's basic educational mission."8 One of the considera-
tions a court will look at in determining whether a school can restrict
student speech is whether the speech takes place in a public forum.9

Public school classrooms have been found to not meet the definition of
a public forum, barring a special school policy. 10 Therefore, school of-
ficials can regulate student speech in the classroom in any reasonable
manner.1 1 The standard for determining whether a regulation on stu-
dent speech is reasonable is whether it is "reasonably related to legiti-
mate pedagogical concerns."1 2

Several courts have used the narrow definition of the public forum
in public schools to uphold restrictions on student-initiated religious
expression in classrooms or hallways. 13 In many cases where reli-
gious expression was barred entirely from the classroom, the courts

7. Id. at 513.
8. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 682, 685 (1986).
9. See Hague v. CIO, 307 U.S. 496, 515 (1939) (defining traditional public forums

as those places that "time out of mind, have been used for purposes of assembly, commu-
nicating thoughts between citizens, and discussing public questions."). For a content-
based restriction on speech in a public forum to be upheld, it must be necessary to serve
a compelling state interest and also narrowly drawn to achieve that end. Perry Educ.
Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45 (1983).

10. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 267 (1988) (declaring that
"school facilities may be deemed to be public forums only if school authorities have 'by
policy or practice' opened those facilities 'for indiscriminate use by the general public,'
... or by some segment of the public, such as student organizations.").

11. Hazelwood, 484 U.S. at 270.
12. Id. at 273.
13. See, e.g., Hedges v. Wauconda Community Unit Sch. Dist. No. 118, 9 F.3d 1295,

1300-02 (7th Cir. 1993) (finding school a nonpublic forum and upholding time, place and
manner restrictions on student distribution of religious materials in school building);
DeNooyer v. Livonia Pub. Sch., 799 F. Supp. 744, 749 (E.D. Mich. 1992) (finding second
grade classroom a closed public forum and upholding school decision not to let student
show a videotape of herself singing a religious song as part of a class presentation);
Duran v. Nitsche, 780 F. Supp. 1048, 1050-53 (E.D. Pa. 1991) (finding fifth grade class-
room was not a public forum and upholding teacher's decision to not let student dis-
tribute survey or make oral presentation on the "Power of God"), vacated, 972 F.2d 1331
(3d Cir. 1992); Hemry v. School Bd. of Colorado Springs, 760 F. Supp. 856, 863-64 (D.
Colo. 1991) (finding school hallway a nonpublic forum and upholding principal's refusal
to let student distribute religious newspaper in the hallway). Cf Thompson v. Waynes-
boro Area Sch. Dist., 673 F. Supp. 1379, 1387, 1394 (M.D. Pa. 1987) (finding school had
created limited public forum at junior high school and that principal violated student's
free speech rights by not permitting distribution of religious newspaper inside the
school building).
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have found legitimate pedagogical reasons for the school's actions. 14

One of the concerns expressed by the courts was that the religious
material would be inappropriate for the maturity level of the elemen-
tary school students, and that those students would erroneously be-
lieve that the religious speech was sponsored or endorsed by the
school. 15 Another concern was that the proposed religious speech did
not conform to the purposes of the classes in which the students pro-
posed to offer the speech. 16 Among legitimate pedagogical concerns
cited by the courts is the "impact of teacher involvement with religious
subject matter on students of relatively tender years."17 Another is
the desire of the school to avoid a situation where other students or
their parents would be offended by religious speech to which the stu-
dents were required to listen."1

In some instances the public forum analysis was used to limit reli-
gious expression by students in the schools, rather than to bar it alto-
gether. Several such cases have involved students who have desired
to distribute a newspaper entitled "Issues and Answers"19 to their
classmates in the school building.20 In two of the cases, the students
were restricted to distributing the newspaper from the sidewalk
outside the school.21 In Hedges v. Wauconda Community Unit School
District No. 118,22 the students were subsequently limited to distrib-
uting the newspaper during two fifteen minute periods from a table
located near the main entrance to the school building.23 The courts in
Hedges and Hemry v. Waynesboro Area School District24 found that
the school's hallways were a nonpublic forum and that the school

14. DeNooyer, 799 F. Supp. at 750; Duran, 780 F. Supp. at 1054.
15. DeNooyer, 799 F. Supp. at 751; Duran, 780 F. Supp. at 1056.
16. Settle v. Dickson County Sch. Bd., 53 F.3d 152, 156 (6th Cir. 1995) ("It is not

for us to overrule the teacher's view that the student should learn to write research
papers by beginning with a topic other than her own theology."), cert. denied, 116 S. Ct.
518 (1995); DeNooyer, 799 F. Supp. at 751 ("The purpose of the V.I.P. program was to
teach children oral communication skills. Showing a videotape would circumvent this
purpose."); Duran, 780 F. Supp. at 1056 ("[Dlefendant Nitsche had additional justifica-
tion for her decision to hear the report in the library (instead of allowing the student to
present the report in class] because plaintiffs independent study project was 'inade-
quately researched.'").

17. Duran, 780 F. Supp. at 1055.
18. DeNooyer, 799 F. Supp. at 751.
19. See Thompson, 673 F. Supp. at 1380. The court noted that "Issues and An-

swers is published in Illinois by a group known as 'Student Action for Christ,' and the
paper contains articles and cartoons which advocate religious tenets such as a personal
relationship with God and an adherence to the principles of the Bible." Id.

20. Hedges, 9 F.3d at 1296; Hemry, 760 F. Supp. at 858; Thompson, 673 F. Supp. at
1380.

21. Hemry, 760 F. Supp. at 858; Hedges, 9 F.3d at 296.
22. 9 F.3d 1295 (7th Cir. 1993).
23. Hedges, 9 F.3d at 1296.
24. 760 F. Supp. 856 (D. Colo. 1991).
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could impose time, place and manner restrictions on the religious
speech, so long as the regulations were reasonable and not designed to
suppress the speaker's expression merely because school officials dis-
agreed with the speaker's viewpoint. 25 Another court found that
while the school had created a limited public forum it could still im-
pose reasonable time, place and manner restrictions on the distribu-
tion of the newspaper within the school building.26

The public forum analysis is thus one that pays great deference to
the judgment of school officials in determining when a public forum
exists and what type of speech is or is not appropriate in the school
setting. An example of this can be seen in the United States Court of
Appeals for the Sixth Circuit's recent decision in Settle v. Dickson
County School Board.27 Settle involved Brittney Settle, a ninth grade
student who received a grade of zero for turning in a research paper
on the life of Jesus.28 The teacher had previously told the student she
could not write on that topic, but that "she would accept a paper on
religion as long as it did not deal solely with Christianity or the Life of
Christ."29 The teacher did accept papers from other students that
touched on religious issues, including reincarnation and its relation-
ship to Hinduism and Buddhism, witchcraft, black magic and the oc-
cult, and spiritualism.30

Among the reasons that the teacher gave for rejecting Brittney
Settle's proposed topic were: "that the student had failed to receive
permission to write on the topic prior to handing in the outline ... "
that the student's strong personal beliefs in Christianity would make
it difficult for her to write impassionately and to accept criticism of the
paper, and that the student's knowledge of the subject was inconsis-
tent with the purpose of having students research an area they were
unfamiliar with.31 Other reasons included that the assignment re-

25. Hedges, 9 F.3d at 1300-01; Hemry, 760 F. Supp. at 863.
26. Thompson, 673 F. Supp. at 1387, 1392.
27. 53 F.3d 152 (6th Cir. 1995), cert. denied, 116 S. Ct. 518 (1995).
28. Settle, 53 F.3d at 154-55. The assignment was for students to write a research

paper, using four sources. Id. at 153. The only requirement as to topic was that it be
"interesting, researchable and decent." Id. Students had until March 22nd to select a
topic, and after that, students had to receive approval to change their topic. Id. at 153-
54. Brittney Settle originally signed-up to write a paper on "Drama." Id. at 154. After
deciding that topic was too broad, she submitted an outline for a paper entitled "The
Life of Jesus." Id. Brittney had not sought the teacher's permission to change topics
prior to submitting the outline. Id. The teacher later testified that she would have
permitted Brittney to change topics, after the initial deadline, so long as she did not
write about Jesus Christ. Brief for Petition for Certiorari for Petitioner at 5 n.3, Settle
v. Dickson County Sch. Brd., 53 F.3d 152 (6th Cir. 1995) (No. 95-507).

29. Settle, 53 F.3d at 154.
30. Brief in Support of Petition for Certiorari for Petitioner at 3, Settle (No. 95-

507).
31. Settle, 53 F.3d at 154.
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quired the use of four sources and all sources documenting the life of
Jesus derive from one source (the Bible), and that it was both inappro-
priate and illegal to deal with personal religious beliefs in the
classroom.

32

The court noted that some of the teacher's reasons may have been
mistaken, such as her view that the law does not permit expression of
personal religious beliefs in the classroom, and that there is only one
source for a paper on the life of Jesus.33 But the court found that even
those mistaken reasons fell within "the broad leeway of teachers to
determine the nature of the curriculum and the grades to be awarded
to students. . . 34 In a concurring opinion, Judge Batchelder dis-
agreed with the majority by stating that Brittney's free speech rights
would have been violated had her paper been rejected on its religious
content alone. 35 But, he found the teacher's stated reasons were not a
pretext for suppressing Brittney's expression, but rather a pretext for
an error in judgment, namely failing to provide the class with ade-
quate substantive guidelines in choosing their paper topics. 36

The court's holding seems to contradict its statement that teach-
ers should not punish or reward people on the basis of inadmissible
factors, including religion.37 The assignment given to Brittney Settle
was very broad; she only had to write a research paper on a topic she
found to be interesting. The paper Brittney Settle submitted fell
within those broad guidelines. The teacher's statements that expres-
sions of personal belief do not belong in the classroom not only mis-
stated the law, but also contradicted a school district policy requiring
accommodation of student-initiated religious beliefs in compositions,
art forms, music, speech and debate. 38 In addition, the teacher's
statement that Brittney would not be able to accept criticism of the
paper because of her strong personal feelings on the subject appears to
reflect a stereotyped view that religious people are narrow-minded
and intolerant of any ideas or viewpoints that conflict with their own.
Despite ample evidence that Brittney was being discriminated against
on the basis of her religious viewpoint, the court seemed unwilling to
put itself into the position of second-guessing a teacher's judgment on
how to run her classroom. Two distinguished commentators have
noted that the Settle case is illustrative of a serious and widespread

32. Id.
33. Id. at 156.
34. Id.
35. Id. at 159 (Batchelder, J., concurring).
36. Id. at 157 (Batchelder, J., concurring).
37. Id. at 155.
38. Brief in Support of Petition for Certiorari for Petitioner at 6 n.4, Settle (No. 95-

507). The school district claimed it did not violate that policy because the paper was not
a composition. Id.
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problem of discrimination against religious expression, and of the
courts' failure to correct the problem.39

B. ESTABLISHMENT CLAUSE ANALYSIS

In addition to the free speech challenges described above, courts
have also addressed the issue of whether student-initiated religious
expression presents an Establishment Clause problem. In fact, even if
a school were found to be a public forum, one of the compelling reasons
that could justify restricting student speech based on its religious con-
tent would be to avoid violating the Establishment Clause. 40 The
harder question is whether religious expression initiated by students,
and not the school, presents an Establishment Clause violation. In
making that determination, the courts have used the three-part test
enunciated by the Supreme Court in Lemon v. Kurtzman.41 A state
practice touching on religion is permissible only if it has a secular pur-
pose, neither advances nor inhibits religion, and does not foster exces-
sive entanglement with religion.42

In evaluating whether student-initiated religious expression
would create an Establishment Clause violation, most of the discus-
sion has focused on the second element of the Lemon test, which has
been dubbed the "effects" prong. Under that analysis, one court found
that a school principal was compelled to censor a valedictorian's
planned commencement address because it would have had the pri-
mary effect of advancing religion.43 In another case, a student paint-
ing of the Crucifixion displayed in a high school auditorium was held
to have "the effect of conveying a message of government endorsement
of Christianity."44 By contrast, one court found that permitting stu-

39. Brief in Support of Petition for Certiorari for Petitioner at 22-23, Settle (No. 95-
507). Professor Douglas Laycock testified before a Congressional subcommittee that the
judiciary has granted too much "deference to the rationalizations of government em-
ployees who discriminate against religion." Id. at 22. Professor Michael McConnell told
the same subcommittee that the problem of discrimination is widespread and that the
cases which are litigated represent "only the tip of the iceberg." Id. at 23 n.12.

40. Bell v. Little Axe Indep. Sch. Dist. No. 70, 766 F.2d 1391, 1407 (10th Cir. 1985);
DeNooyer v. Livonia Pub. Sch., 799 F. Supp. 744, 751 (E.D. Mich. 1992); Lundberg v.
West Monona Community Sch. Dist., 731 F. Supp. 331, 341 (N.D. Iowa 1989).

41. 403 U.S. 602, 612 (1971).
42. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971).
43. Guidry v. Broussard, 897 F.2d 181, 182 (5th Cir. 1990).
44. Joki v. Board of Educ. of Schuylerville Cent. Sch. Dist., 745 F. Supp. 823, 832

(N.D.N.Y. 1990). The defendants in this case argued that any message of a government
endorsement of Christianity was negated by the presence of unidentified secular figures
in the same painting and the context in which the painting was presented. Joki, 745 F.
Supp. at 829. Defendants' context argument was that the painting was located in a
poorly lit corner of the auditorium and that the auditorium also contained paintings of
the American Flag and of a Revolutionary War scene. Id. at 830. The court found both
claims to be without merit. Id. The court first noted the corner in which the religious

1997]
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dents to distribute a religious newspaper within the school's facilities
did not violate the effects prong of the Lemon test.45 The court in that
case found that "[any advancement of religion would come from the
students themselves," and that would not be a violation of the Estab-
lishment Clause.46

C. CLINTON ADMINISTRATION GUIDELINES

Determining when a student's expression of religious beliefs in
the school setting is permissible and when it is not has proven a
thorny problem for school officials. Those officials have increasingly
come under criticism for overreacting and banning student-initiated
religious expression that is protected by the Constitution. 47 That
prompted United States Department of Education Secretary Richard
Riley in 1995 to issue a statement of principles to the nation's school
superintendents in an attempt to "help to end much of the confusion
regarding religious expression in public schools." 48 The guidelines
provide that:

[Situdents in informal settings, such as cafeterias and hall-
ways, may pray and discuss their religious views with each
other, subject to the same rules of order as apply to other stu-
dent activities and speech. Students may also speak to, and
attempt to persuade, their peers about religious topics just as
they do with regard to political topics. School officials, how-
ever, should intercede to stop student speech that constitutes
harassment aimed at a student or a group of students....

The right to engage in voluntary prayer or religious dis-
cussion free from discrimination does not include the right to
have a captive audience listen, or compel other students to
participate. Teachers and school administrators should en-
sure that no student is in any way coerced to participate in
religious activity....

Students may express their beliefs about religion in the
form of homework, artwork, and other written and oral as-

painting was located was not poorly lit, and that two spotlights were directed at the
painting. Id. Even though the spotlights were not working, the court found "their pres-
ence could reasonably be construed to indicate the school's desire to draw attention to
the painting." Id. As to the other paintings, the school found they were too far removed
from the Crucifixion painting and were dwarfed in size by comparison to it. Id. Thus,
the paintings did not negate the effect of the religious expression. Id.

45. Thompson v. Waynesboro Area Sch. Dist., 673 F. Supp. 1379, 1390 (M.D. Pa.
1987).

46. Thompson, 673 F. Supp. at 1390 (quoting Bender v. Williamsport Area Sch.
Dist., 563 F. Supp. 697, 711 (M.D. Pa. 1983), rev'd, 741 F.2d 538 (3d Cir. 1984), vacated,
475 U.S. 534 (1986)).

47. See Beck, supra note 2.
48. Religious Expression in Public Schools, WICHITA EAGLE, Sept. 24, 1995, at 4B

[hererinafter WICHrA EAGLE].
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signments free of discrimination based on the religious con-
tent of their submissions. Such home and classroom work
should be judged by ordinary academic standards of sub-
stance and relevance, and against other legitimate pedagogi-
cal concerns identified by the school.

Students have a right to distribute religious literature to
their schoolmates on the same terms as they are permitted to
distribute other literature that is unrelated to school curricu-
lum or activities. Schools may impose the same reasonable
time, place and manner or other constitutional restrictions on
distribution of religious literature as they do on non-school
literature generally, but they may not single out religious
literature for special regulation....

Students may display religious messages on items of
clothing to the same extent that they are permitted to display
other comparable messages. Religious messages may not be
singled out for suppression, but rather are subject to the
same rules as generally apply to comparable messages.
When wearing particular attire, such as yarmulkes and head
scarves, during the school day is part of students' religious
practice, under the Religious Freedom Restoration Act
schools generally may not prohibit the wearing of such
items.

4 9

While the guidelines may be intended to dispel confusion and to
prevent schools from being turned into "religion-free zones," they still
provide plenty of leeway to school administrators who are eager to
avoid any potential lawsuits or who are actually hostile to the idea of
any religious expression in the schools.50 For instance, while the
guidelines permit religious expression in student assignments, they
also permit the schools to apply limiting "legitimate pedagogical con-
cerns" to that expression. The guidelines also state that students can-
not be forced to listen to a religious discussion as a "captive audience."
A school could thus deny students the right to make any oral student
presentations regarding religious topics by declaring that the presence
of all students in class is a "legitimate pedagogical concern" and that
the class thus constitutes a "captive audience." The school might con-
clude that its "legitimate pedagogical concerns" cannot be served by

49. Id. The Religious Freedom Restoration Act prevents government from sub-
stantially burdening a person's right to free exercise of their religious beliefs unless the
restriction is in furtherance of a compelling government interest and is the least restric-
tive means of furthering that compelling government interest. 42 U.S.C. § 2000bb-l(b)
(1994).

50. See Beck, supra note 2 (quoting President Clinton's remarks in ordering the
Department of Education to draw up the guidelines, "Nothing in the First Amendment
converts our public schools into religion-free zones or requires all religious expression to
be left behind at the schoolhouse door.").
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allowing dissenting students to absent themselves from the class dur-
ing the oral presentation on religious topics and that the only course
left to it is to bar those presentations.

The guidelines also provide that religious messages cannot be
treated differently than other messages, which opens another avenue
for officials anxious to keep religious messages out of the schools.
Those officials could enforce broadly applicable policies restricting stu-
dents' rights to display messages on clothing or to distribute noncur-
riculum related materials in the schools. Such an approach would be
akin to "throwing out the baby with the bathwater," to ensure that no
religious messages pass the schoolhouse gate.

It is also unclear how willing the courts will be to enforce the free
expression rights of students. The decision in Settle seems to clearly
contradict the statement in the Education Department guidelines that
students should be free to express their religious beliefs in written as-
signments. 51 However, subsequent to those guidelines being issued,
the Supreme Court refused to grant certiorari in the case.52 That de-
cision seems to indicate that, at least for now, courts will be reluctant
to override the judgment of educators as to what kinds of expressions
are or are not appropriate in the classroom.

III. ACCESS BY STUDENT RELIGIOUS GROUPS TO SCHOOL

FACILITIES

A. DENIAL OF EQUAL ACCESS ON ESTABLISHMENT CLAUSE GROUNDS

The sensitivity of school officials to any potential Establishment
Clause violation has not been limited to religious expression taking
place during the school day. Many schools have also barred student
religious groups from using school facilities outside of school hours.
Some early court decisions upheld those actions on the basis that al-
lowing the student group to have access to school facilities would cre-
ate an impermissible appearance of official support for religion. 53

Another fear was that allowing access would create an excessive en-

51. See supra note 49 and accompanying text.
52. Settle v. Dickson County Sch. Bd., 53 F.3d 152 (6th Cir. 1995), cert. denied, 116

S. Ct. 518 (1995).
53. Bender v. Williamsport Area Sch. Dist., 741 F.2d 538, 555 (3d Cir. 1984) ("Ac-

tivity which is permitted to exist within the school ... carries with it the impression of
official approval and endorsement ...."), vacated, 475 U.S. 534 (1986); Lubbock Civil
Lib. Union v. Lubbock Indep. Sch. Dist., 669 F.2d 1038, 1045 (5th Cir. 1982) (finding
secondary and primary school students could easily misapprehend equal access policy
as implied state support for religion), cert. denied, 459 U.S. 1155 (1983); Brandon v.
Board of Educ. of Guilderland Cent. Sch. Dist., 635 F.2d 971, 978-79 (2d Cir. 1980)
(allowing voluntary student prayer group to meet in a classroom prior to the start of the
school day would create a symbolic inference of state support of religion that "is too
dangerous to permit."), cert. denied, 454 U.S. 1123 (1981).
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tanglement between the schools and religion.54 As a result of those
rulings, religious groups were often placed at a disadvantage to secu-
lar groups that were allowed to use the same school facilities to which
they were denied access. 55

B. THE EQUAL ACCESS ACT

In 1984, Congress took steps to ensure that student religious
groups would be placed on the same footing as other groups by passing
the Equal Access Act (EAA).56 The reason that the EAA extends to
public secondary schools originates from the reasoning of the Supreme
Court in Widmar v. Vincent.57 In that ruling, the Court struck down a
university regulation prohibiting student religious groups from using
university facilities. 58 Part of the Court's reasoning in striking down
the regulation was that the university students, as young adults, were
less impressionable than younger students and would be less likely to
misconstrue an equal access policy as an endorsement of religion. 59

Prior to passage of the EAA, that language from Widmar was used by
other courts in denying equal access to religious groups in the high
schools. 60

The EAA applies to any public secondary school that receives fed-
eral financial assistance and provides a limited open forum.61 Those
schools cannot deny equal access to or discriminate against any stu-
dents who wish to conduct a meeting within that limited open forum,

54. See Bender, 741 F.2d at 556-57 (holding that religious group activities on school
grounds would be subject to the possibility of state and school liability and to the
school's responsibility to maintain safety and order); Lubbock Civil Lib. Union, 669 F.2d
at 1047 (stating that Texas law would require school district to exercise supervision
over student religious group meeting on school property); Brandon, 635 F.2d at 935
(saying that school would be required to maintain surveillance of prayer group to ensure
that all student participation was voluntary).

55. See, e.g., Bender, 741 F.2d at 543-44. The Williamsport Area High School had
regularly provided a thirty minute time slot on Tuesdays and Thursdays during which
student groups could conduct meetings. Id. at 543. A student organized group, called
Petros, was allowed to hold one meeting, at which scripture passages were read and
students engaged in voluntary prayer. Id. After that first meeting, the school adminis-
tration withheld pemission for future meetings. Id. The student's appeal of that deci-
sion was denied by the school board. Id. The principal of the school testified that he
could not remember any other student group ever being denied the right to meet during
the activity period. Id.

56. 20 U.S.C. § 4071-4074 (1994).
57. 454 U.S. 263, 267-77 (1981).
58. Widmar v. Vincent, 454 U.S. 263, 265 (1981).
59. Widmar, 454 U.S. at 274 n.14.
60. See Bender, 741 F.2d at 552. ("As the Widmar Court itself noted, high school

students stand in a very different position than university students in terms of maturity
and impressionability.").

61. 20 U.S.C. § 4071(a) (1994).
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based on the religious content of the students' speech.62 Rather than
giving the courts the latitude to use case law in determining whether
a school has provided a limited open forum, the EAA specifically de-
fines when a limited open forum exists. 63 Under the statutory defini-
tion, a school provides a limited open forum when it provides the
"opportunity for one or more noncurriculum related student groups to
meet on school premises during noninstructional time."64

1. Constitutionality of the Act

Early federal court rulings split over the constitutionality of the
EAA. 65 The Supreme Court put the issue to rest in Board of Educa-
tion of Westside Community Schools v. Mergens.66 Bridget Mergens, a
student at Westside High School in Omaha, was denied permission to
form a Christian club at the school. 67 The proposed club was to have
the same privileges and be subject to the same conditions as other
clubs meeting at the school, with the exception that it would not have
a faculty advisor. 68 Membership in the club would have been volun-
tary and open to all students, regardless of their religious affiliation.69

Mergens sued, alleging a violation of the EAA.70 The United
States District Court for the District of Nebraska ruled that the Act
did not apply "because Westside did not have a 'limited open forum' as
defined by the EAA" - that all of Westside's student clubs were cur-
riculum related. 71 The United States Court of Appeals for the Eighth
Circuit reversed, holding the district court erred in its finding that all
the student clubs at Westside were curriculum related. 72 The court
found the district court's broad interpretation of curriculum-related
would make the EAA meaningless and would thwart the intent of the
statute by allowing school officials to "arbitrarily deny access to school

62. Id. The statute also applies to "political, philosophical or other content" speech.
Id.

63. 20 U.S.C. § 4071(b).
64. Id.
65. Douglas Laycock, Equal Access and Moments of Silence: The Equal Status of

Religious Speech by Private Speakers, 81 Nw. U. L. REv. 1, 5 (1986).
66. 496 U.S. 226,'253 (1990).
67. Board of Educ. of Westside Community Sch. v. Mergens, 496 U.S. 226, 232

(1990).
68. Mergens, 496 U.S. at 232. The Equal Access Act requires that there be no spon-

sorship of student religious group meetings by the school or its employees. 20 U.S.C.
§ 4071(c)(2) (1994).

69. Mergens, 496 U.S. at 232.
70. Id. at 233.
71. Id.
72. Mergens v. Board of Educ. of Westside Community Sch., 867 F.2d 1076, 1078-

79 (8th Cir. 1989), affd, 496 U.S. 226 (1990).
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facilities to any unfavored student club on the basis of its speech
content."

73

The Supreme Court found the term "noncurriculum related
group" should be "interpreted broadly to mean any student group that
does not directly relate to the body of courses offered by the school."74

The Court further refined the definition by determining that a group
would be related to a school's curriculum only if: (1) the subject mat-
ter of the group is or soon will "be taught in a regularly offered
course;" (2) "the subject matter of the group concerns the body of
courses as a whole"; (3) "if participation in the group is required for a
particular course," or (4) "if participation in the group results in aca-
demic credit."75 Using those definitions, the Court found several of
the existing student groups at Westside were noncurriculum re-
lated.76 Those clubs included the Subsurfers (a scuba diving club), the
Chess Club, and the Peer Advocates (a service group working with
special education classes).77 The Court thus had no trouble finding
that Westside had created a limited open forum and that the proposed
Christian club was denied equal access to that forum.78

The Court also addressed the school district's argument that the
Equal Access Act violated the Establishment Clause. 79 However, this
portion of the Court's analysis drew the support of only a plurality of
the Justices.80 The plurality opinion rejected the school district's con-
tention that allowing the religious clubs to meet would cause students
to perceive official school support for the meetings.81 The plurality
found that secondary school students are mature enough to under-
stand that a school does not endorse student speech merely by pemit-
ting it on a nondiscriminatory basis.8 2 It also noted that Congress, in
enacting the EAA, specifically rejected the argument that high school
students would confuse an equal access policy with state sponsorship
of religion.8 3 The plurality also found the Act did not present an en-
tanglement problem because it prohibits school sponsorship of any
religious meetings and because it does not allow school employees to
take a participatory role in those meetings. 84

73. Mergens, 867 F.2d at 1078.
74. Mergens, 496 U.S. at 239.
75. Id. at 239-40.
76. Id. at 245.
77. Id. at 245-46.
78. Id. at 246-47.
79. Id. at 247.
80. Id. at 227. Justice O'Connor wrote the opinion, joined by Chief Justice Rehn-

quist and Justices White and Blackmun. Id.
81. Mergens, 496 U.S. at 249-50.
82. Id. at 250.
83. Id.
84. Id. at 252-53.
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In a concurring opinion, Justices Kennedy and Scalia also found
the statute did not violate the Establishment Clause.8 5 Justice Ken-
nedy found the relevant inquiry was not whether the school endorsed
religion by allowing the club to meet, but rather whether the govern-
ment has coerced any student to participate in religious activity.86

The concurrence found no coercion, either on the face of the statute or
under the facts of the case.8 7

2. Limitations of the Act

Despite the broad interpretation given the Equal Access Act by
the Court in Mergens, student-initiated religious groups do not have
an absolute right to meet on school property. For instance, schools
still have the right to ensure that group meetings do not substantially
interfere "with the orderly conduct of educational activities within the
school," so long as the religious groups are treated the same in that
regard as any nonreligious student groups.88 The EAA also states
that schools are not required to sanction an otherwise unlawful
meeting.8 9

The courts are now starting to address the question of exactly
what constitutes an otherwise unlawful meeting. The United States
Court of Appeals for the Ninth Circuit has ruled that states and other
political subdivisions cannot circumvent the EAA by passing laws
preventing religious groups from meeting in schools.90 The court
found the EAA also preempts state establishment clauses that are
more restrictive than the Establishment Clause of the United States
Constitution. 9 1

A potentially more controversial aspect of this issue is whether
the "otherwise unlawful" language of the Act requires student reli-
gious groups to follow nondiscrimination laws. The Court in Hsu v.
Roslyn Union Free School District No. 3,92 held that such a require-
ment does not violate the EAA. 93 Hsu involved a student who at-
tempted to form a Christian Bible club.94 As a prerequisite for school

85. Id. at 260 (Kennedy, J., concurring).
86. Id. at 260-62 (Kennedy, J., concurring).
87. Id. at 262 (Kennedy, J., concurring).
88. 20 U.S.C. § 4071(c)(4) (1994).
89. 20 U.S.C. § 4071(d)(5).
90. Garnett v. Renton Sch. Dist. No. 403, 987 F.2d 641, 645-46 (9th Cir. 1993), cert.

denied, 114 S. Ct. 72 (1993).
91. Garnett, 987 F.2d at 645-46.
92. 876 F. Supp. 445 (E.D.N.Y. 1995), affd & rev'd in part, 85 F.3d 839 (2nd Cir.

1996).
93. Hsu v. Roslyn Union Free Sch. Dist. No. 3, 876 F. Supp. 445, 456 (E.D.N.Y.

1995), affd & rev'd in part, 85 F.3d 839 (2nd Cir. 1996).
94. Hsu, 876 F. Supp. at 448.
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board approval, the club was required to submit a constitution.95 Af-
ter reviewing the constitution, school officials objected to a provision
requiring that all officers be professed Christians through baptism or
confirmation.96 The school board wanted the provision changed so
that all members of the club would be eligible to become officers. 97

The organizers of the proposed club objected to the request and sought
a preliminary injunction to gain access to the school's facilities. 98

Prior to a hearing on the injunction, the school board passed a resolu-
tion granting access to the Bible club, but on the condition that the
club not "discriminate[ ] against or exclude[ ] from participating in or
having access to the club, including without limitation entitlement to
be an officer of the club, on the basis of creed or religion."99 The school
district maintained that provision was required by a nondiscrimina-
tion policy previously enacted by the school board and imposed on all
student clubs. 100 The student plaintiffs argued that the school board
violated the EAA by attempting to influence the. Bible club's
structure. 101

The federal district court found the school district complied with
the Act by granting the Bible club access subject to the same terms

95. Id. at 449.. It is worth noting that school officials took a decidedly hostile view
towards the proposed club. The initial request for permission to use school facilities was
made to the school principal on or before September 1993. Id. at 448. The issue was not
brought before the school board until December 2, 1993. Id. At that meeting,

[Assistant Superintendent Marilyn] Silverman stated that the School District
was required to grant the bible club access, even though it did not want the
club to meet. During the meeting, one of the female board members suggested
that the School District 'merely refuse federal financial assistance' to avoid the
requirements of the EAA.

Id. On January 6, 1994, after getting a letter from Emily Hsu's attorney, school officials
asked Hsu to submit a constitution. Id. at 448-49.

96. Hsu, 876 F. Supp. at 449. School officials also wanted to change the word
"Christian" to the word "people" in the constitution's definition of "Christian fellowship."
Id. The basis for that objection was that the word "Christian" was too exclusive. Id.
The change was eventually made, but Emily Hsu contended in her lawsuit that it was
made under coercion. Id.

97. Hsu, 876 F. Supp. at 449.
98. Id.
99. Id. at 449-50.

100. Id. at 450. The policy provided in part:
The [School] ID]istrict shall provide every student with equal educational op-
portunities regardless of race, color, creed, sex, national origin, religion, age,
marital status, or disability.
No student will be excluded on such basis from participating in or having ac-
cess to any ... extracurricular activities or other school resources.

Id.
101. Hsu, 876 F. Supp. at 453. The plaintiffs argument was based on a provision of

the EAA prohibiting schools from attempting to "influence the form or content of any
prayer or other religious activity." 20 U.S.C. § 4071(d)(1) (1994).
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and conditions as all other noncurriculum related clubs. 10 2 The court
also found the nondiscrimination policy did not influence the form or
content of the Bible club's proposed religious speech or religious activi-
ties. 10 3 The determinative factor, according to the court, was that the
nondiscrimination policy was "not aimed at suppression of religious
speech or beliefs," but rather at "protecting the well-being of all stu-
dents by ensuring equal and nondiscriminatory access of all students
to student clubs."10 4

The court's ruling presents a dilemma for religious groups seeking
to use school facilities. One of the basic arguments for granting equal
access is that those groups should be put on equal footing with all
other groups allowed to use school facilities. Thus, it would seem ba-
sic that a nondiscrimination policy applied to all other groups should
also apply to the religious organizations. However, the court's ruling
overlooks the effect of the nondiscrimination policy on the essential
nature of the proposed Bible club.

It is doubtful that any school would be forced to put a wheelchair-
bound student in the starting line-up of the football team or to give a
male role in the school play to a female student. The point is that
exceptions to nondiscrimination laws are routinely made when the es-
sential nature of the school activity requires it. A group that is formed
so that students can share and reinforce their beliefs should be al-
lowed to choose a leadership that reflects those beliefs. While it is
certainly proper to require religious groups to permit any interested
student to participate in the group's activities, school officials and the
courts should give those groups some leeway in determining how the
group will be structured and who will lead it.

C. CONTINUED CONCERNS ABOUT EQUAL ACCESS

The need for the Equal Access Act ("EAA") is perhaps best demon-
strated by the comments of the one of the students who has benefitted
from it. Suzi Feltman is a junior at Campus High School in Haysville,
Kansas, and was instrumental in getting school board approval for a
Christian youth group to meet at the school during a time set aside for

102. Hsu, 876 F. Supp. at 454-56. The court stated that "Providing access to the
bible club on the same basis as all other noncurriculum-related student clubs amounts
to 'equal access.'" Id. at 454.

103. Hsu, 876 F. Supp. at 455. "[Tlhe School District's policy does not unconstitu-
tionally interfere in the club's members' and officers' determination of appropriate
prayer and other religious activity ... [and] does not impermissibly inhibit or prevent
the bible club's members from selecting those students they desire to lead the club in
prayer or other religious activity. . . ." Id.

104. Hsu, 876 F. Supp. at 455.
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extracurricular clubs. 10 5 She and other club members were not sure
what they would be allowed to do, but after researching the EAA,
Feltman said, "It's amazing how many rights we actually do have. 1 0 6

That a high school student would be amazed to learn she has the right
to carry a Bible, wear a Christian T-shirt and meet with other Chris-
tian students at school shows how firmly entrenched the resistance to
allowing any religious expression in the schools has been. 10 7 Even the
passage of the EAA has not quieted that resistance.-0 8

Critics of the EAA contend that granting access to student reli-
gious groups is not a benign exercise, and does lead to Establishment
Clause problems. The "slippery slope" argument is one of those ad-
vanced against the EAA. The argument goes that if schools have to
open their doors to religious groups, then they will also have to give
access to other, more controversial groups, like a student militia
group, or else they would be showing favoritism to the religious
group. 10 9 That argument is somewhat the inverse of the arguments
used to get the EAA enacted - that schools were showing favoritism
to secular groups, and should be required to give the same considera-
tion to religious groups.

Another argument is that the student religious activities are not
really being initiated by the students. One event that has come under
question is the annual "See You at the Pole" prayer event. The inter-
national event, in which students gather around flagpoles before
school to pray for other young people, is promoted by about 80 denomi-
nations, ministries and legal groups." 0 While supporters of the event
contend that students both initiate and lead the prayers, others con-
tend it is an adult enterprise and the children are "the lackeys of a
well-oiled political machine."' "'

The critics of the EAA, however, seem unwilling or unable to ac-
knowledge the genuineness of the religious beliefs of the students who
benefit from the Act, and also seem unable to comprehend the impor-

105. Suzanne Perez Tobias, Students Add Religious Clubs to School Fun, WICHTrA
EAGLE, Sept. 24, 1995, at 1B [hereinafter Tobias].

106. Id. at 4B.
107. Id.
108. Id. at lB.
109. Id. at 4B (quoting Dick Kurtenbach, Executive Director of the American Civil

Liberties Union of Kansas and Western Missouri). The EAA also prevents schools from
denying equal access based on the political, philosophical or other content of speech at a
student meeting. 20 U.S.C. § 4071(a) (1994).

110. Students to Gather for Prayers at 'Pole,' SEATTLE TIMES, Sept. 19, 1995, at B2.
About two million students participated in "See You at the Pole" in 1994 and more were
expected to participate in 1995. Id.

111. Martin, 61 U. Cm. L. REV. at 1573 (quoting from Gayle White, Metro Kids Take
Part in Flagpole Prayer Meeting: Students'Actions Praised, Cricitized, ATLANTA CONST.,
Sept. 16, 1993, at B2).
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tance to those students of being able to freely express those beliefs.
While some early rulings on the issue held that prohibiting student
religious groups from meeting at school did not infringe on a student's
Free Exercise rights because they have other outlets for their religious
expression, student Suzie Feltman has rightly said that, "You can't
just tell a person that as soon as you come to school, forget about every
value, every belief you have."112 Many Christian students have noted
it is difficult to express their beliefs and stick to their values in the
public schools, and that the ability to participate in student religious
groups and activities provides them with a valuable support group."1 3

IV. STUDENT-INITIATED PRAYER AT SCHOOL-SPONSORED
EVENTS

It has been well-established law for more than thirty years that
school officials cannot sponsor prayer in the public schools. 114 In Lee
v. Weisman,115 the Supreme Court extended that prohibition to gradu-
ation prayers in which school officials make the determination as to
whether prayer will be included in the ceremonies. 116 Those decisions
do not cover the situation where students make the decision on
whether to include prayer in a school-sponsored event, and take the
initiative to choose the speaker and/or determine the content of the
prayer. Courts that have considered that issue have split on whether
or not student-initiated prayers are permissible.

A. STUDENT-INITIATED PRAYERS DURING SCHOOL HOURS

Courts have been consistent on the issue of student-initiated
prayer during school hours. The issue here does not concern students
engaging in a silent, individual prayer, something that is clearly per-
mitted.'1 7 These cases instead involve students leading some type of
corporate prayer during the school day. Establishment Clause viola-
tions have been found when members of the student council opened
student assemblies with prayer 118 and when student leaders read

112. See Brandon, 635 F.2d at 977-78.
113. See supra note 105 and accompanying text.
114. See School Dist. of Abington Township v. Schempp, 374 U.S. 203, 205 (1963);

Engel v. Vitale, 370 U.S. 421, 424 (1962).
115. 505 U.S. 577 (1992).
116. Lee v. Weisman, 505 U.S. 577, 598-99 (1992).
117. WICHrrA EAGLE, supra note 48, at 4B. The Clinton Administration guidelines

state, "The Establishment Clause of the First Amendment does not prohibit purely pri-
vate religious speech by students." Id.

118. Collins v. Chandler Unified Sch. Dist., 644 F.2d 759, 761-63 (9th Cir. 1981).
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prayers over the school's intercom as part of the opening routine for
the school day.'1 9

In Collins v. Chandler Unified School District120 and Goodwin v.
Cross County School District No. 7,121 the students approached school
officials and broached the idea of incorporating the prayers into the
school activities.122 However, the courts found no meaningful distinc-
tion between the student-sponsored prayer and school-sponsored
prayer. 123 In Goodwin, the student council was recognized as an inte-
gral part of the school organization. 124 The courts also noted that
school administrators had granted permission to the students to con-
duct the prayers. 125 The courts also found the prayers to be coercive,
rejecting arguments that students were not required to be present
when the prayers were given, and that participation in the prayers
was thus voluntary. 126

In Mississippi, the legislature passed a school prayer statute after
a high school principal was fired for acceding to the student body's
request to allow the student body president to deliver a prayer over
the school intercom system.12 7 In Ingebretsen v. Jackson Public
School District,128 the court found numerous defects in the statute,
including the fact that the statute was not limited to student-initiated
prayer and did not have an opt-out provision for students not desiring
to be present or to participate in the prayer.12 9 But the court also
found that even nonsectarian, nonproselytizing, student-initiated
prayer was not permissible at school assemblies, regardless of
whether student attendance at those assemblies was compulsory or
voluntary. 130 The court found that such assemblies created a captive
audience, where students would be effectively coerced into hearing or

119. Goodwin v. Cross County Sch. Dist. No. 7, 394 F. Supp. 417, 426 (E.D. Ark.
1973).

120. 644 F.2d 759 (9th Cir. 1981).
121. 394 F. Supp. 417 (E.D. Ark. 1973).
122. Collins, 644 F.2d at 760; Goodwin, 394 F. Supp. at 420-21.
123. Collins, 644 F.2d at 761; Goodwin, 394 F. Supp. at 424.
124. Goodwin, 394 F. Supp. at 424.
125. Id.; Collins, 644 F.2d at 761-62.
126. Collins, 644 F.2d at 762; Goodwin, 394 F. Supp. at 425-26.
127. Ingebretsen v. Jackson Pub. Sch. Dist., 864 F. Supp. 1473, 1478-79 (S.D. Miss.

1994), affd, 88 F.3d 274 (5th Cir.), cert. denied, 65 U.S.L.W. 3336 (1996). The statute
read, in part, that "[O]n public school property, other public property or other property,
invocations, benedictions or nonsectarian, nonproselytizing student-initiated voluntary
prayer shall be permitted during compulsory or noncompulsory school-related student
assemblies, student sporting events, graduation or commencement ceremonies and
other school-related student events." Ingebretsen, 864 F. Supp. at 1479.

.128. 864 F. Supp. 1473 (S.D. Miss. 1994), affld, 88 F.3d 274 (5th Cir.), cert. denied,
65 U.S.L.W. 3336 (1996).

129. Ingebretson, 864 F. Supp. at 1487.
130. Id. at 1488-89.

1997]



CREIGHTON LAW REVIEW

participating in the prayer. 131 In addition, the court could find no sec-
ular purpose for a prayer at a school assembly, and further noted that
such prayers presented at least the symbolic inference of state support
for religion.

13 2

B. STUDENT-INITIATED PRAYERS AT GRADUATION AND OTHER

COMMUNITY EVENTS

The question of whether students should be able to voluntarily
include prayer in their graduation ceremonies has sparked a great
deal of litigation and has become a politically hot topic as well.1 33 The
strong feelings provoked by student-initiated prayer are demonstrated
not only by the fact that they spark so many complaints from dissent-
ers, but also by the reaction of prayer supporters when either the
courts or school officials attempt to ban graduation prayers. The reac-
tion from school officials to judicial bans has ranged from grudging
acquiesence,' 3 4 to outright resistance. 3 5 Students have also man-
aged to find ways to get around bans on graduation prayers.13 6

131. Id. at 1488.
132. Id. at 1488-89.
133. See, e.g., Joel Turner, Many Candidates Favor Student-Initiated Prayer, ROA-

NOKE TIMES & WORLD NEWS, Oct. 22, 1995, at B1 [hereinafter Turner] (reporting that
school board candidates provide differing opinions on allowing graduation prayers);
Cody Lowe, Youth's Entire Life Led to that Valedictory Prayer, ROANOKE TIMES &
WORLD NEWS, Jul. 2, 1995, at Al (documenting how a student's prayer sparked a news-
paper commentary, an editorial and several letters to the editor); Struggling Over
Prayer, INDIANAPOLIS STAR, June 29, 1995, at A08 (publishing an editorial that criti-
cizes opponents of graduation prayer); Samantha Levine, Survey: Governments Curtail
Religion Rights, ATLANTA J. AND CONST., June 10, 1995, at 6F (reporting how religious
groups disagree on whether the Supreme Court should have reviewed graduation
prayer case); A. Phillips Brooks, Legislation Attempts to Clarify School Prayer, AUSTIN
AMERICAN-STATESMAN, June 7, 1995, at Al (noting that Texas law clarifies that student-
led graduation prayers are illegal); Larry Kaplow, Foes Block Debate on School Prayer
Bill, PALM BEACH POST, May 5, 1995, at 9A (documenting how Florida legislature de-
bates bill to allow student-led graduation prayers); Joel Turner, Allowing Religion into
Schools Urged; Proposed State Guidelines Suggest Limits, ROANOKE TIMES & WORLD
NEWS, Apr. 12, 1995, at Cl (reporting that proposed Virginia guidelines would allow
student-initiated graduation prayer).

134. Stephanie Reents, Graduation Brings Prayer Issue Forward, IDAHO FALLS POST
REG., May 26, 1995, at Al (reporting that school board in Idaho sent memo to high
school seniors stating that it did not agree with court ruling banning graduation prayer,
but stating the board must follow the law); Frank J. Murray, U.S. Circuit Courts Disa-
gree on Legality of School Prayers, WASH. Tnmrs, Feb. 19, 1995, at A4 (reporting how
school principal in Idaho says court ruling banning graduation prayer will be followed,
whether school officials agree with the opinion or not).

135. Gene Fadness, Schools' Best Bet is to Obey Law, IDAHO FALLS POST REG., May
30, 1995, at All (noting that some Idaho school superintendents say court ruling ban-
ning prayers is too ambiguous and they plan to let students decide if prayers should be
held).

136. See Goluba v. School Dist. of Ripon, 45 F.3d 1035, 1036-37 (7th Cir. 1995) (not-
ing that after court issued injunction banning any religious ceremony at graduation,
students conceived and executed a plan to recite the Lord's Prayer just prior to the
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Despite all the court decisions and attempts at legislating the is-
sue, the question of whether or not student-initiated graduation
prayers are constitutionally permissible remains very much unset-
tled. 137 The Supreme Court recently passed up a chance to resolve
the issue when it ordered one court's ban on student-initiated gradua-
tion prayers to be dismissed on grounds of mootness. 138 Courts that
have addressed the issue have applied a variety of analyses and have
come out with very different results.

1. Lemon Test

Unlike the cases of student-initiated religious expression in the
classroom, where courts have rarely had any trouble finding a secular
purpose, courts have split on whether student-initiated graduation
prayers have a secular purpose.139 The secular purpose most com-
monly cited by approving courts is that the prayers help to solemnize
the occasion as a significant one in the educational lives of the stu-
dents. 140 That argument has been rejected by another court on the
basis that prayer is objectively and inherently religious, and solemni-
zation is insufficient to secularize it.141

The second prong of the Lemon test, that is, whether the practice
has the primary effect of advancing or endorsing religion, has proba-

beginning of the ceremony); Marylynne Pitz, Peters Rejects ACLU Prayer Ultimatum,
Prrr. POST-GAZE7E, June 27, 1995, at A5 (documenting that despite court-ordered
agreement and directive from school board, students recited prayers during high school
graduation ceremony); Martin, 61 U. Ci. L. REv. at 1565. Christina Engstrom Martin
related a story based on an actual incident at a high school in Yucca Valley, California
in 1991. Martin, U. CM. L. REV. at 1565 n.1. As the author relates it:

Imagine a public high school graduation ceremony. The graduates wait ex-
pectantly as the valedictorian mounts the podium to give her address. "Fellow
graduates, parents, teachers, faculty, and members of the school board," she
begins. Suddenly she sneezes. The graduating class speaks as one: "God bless
you!"

Id. at 1565. As the author points out, the story has different meaning to different peo-
ple, "[tlo some, it illustrates the determination and deviousness of those intent on forc-
ing religion into the public schools. To others, it demonstrates the absurdity in
attempting to erase all religious references from public school life." Id. The author also
refers to another instance where students at a Tennessee high school stood up en masse
and recited the Lord's Prayer at their graduation ceremony. Id. at 1571.

137. Lyle Denniston, Graduation Prayer Issue Returns, BALTIMORE SuN, Mar. 20,
1995, at 1A ("[Tihe issue still roils high schools. No one can be sure just what is or is not
allowed, at least until the [Supreme] [C]ourt acts anew.").

138. Joint Sch. Dist. No. 241 v. Harris, 115 S. Ct. 2604, 2604 (1995) (mem. decision)
(vacating as moot).

139. See supra notes 40-46 and accompanying text; infra notes 140-74 and accompa-
nying text.

140. Jones v. Clear Creek Indep. Sch. Dist., 977 F.2d 963, 966 (5th Cir. 1992), cert.
denied, 508 U.S. 967 (1993); Adler v. Duval County Sch. Bd., 851 F. Supp. 446, 453
(M.D. Fla. 1994).

141. Harris v. Joint Sch. Dist. No. 241, 41 F.3d 447, 458 (9th Cir. 1994), vacating as
moot, 115 S. Ct. 2604 (1995).
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bly created the widest area of disagreement among the courts. One
court found school district guidelines on graduation ceremonies
passed the "primary effects" test because they allowed, but did not re-
quire or encourage, the students to include a religious message in the
commencement exercise.142 Courts have also found that a school dis-
trict policy mandating a nonsectarian and nonproselytizing prayer
brings the prayer within the allowable limits of the "primary effect"
test.1

43

The tougher issue for the courts to reach agreement on is whether
the context in which the prayer takes place creates a government en-
dorsement of religion.14 4 At least one court has held that a high
school graduation is a public forum, and therefore there is no endorse-
ment by the state. 145 The more common framing of the argument re-
lates to the amount of control and involvement the school has in the
graduation ceremony as a whole. At least one court has ruled that
merely allowing student prayer, without more, does not constitute en-
dorsement of religion.146 Several courts have held that the sponsor-
ship and control of graduation ceremonies by the school district sends
the message that the school endorses the religious message presented
by the students at the graduation ceremony. 147 Other courts have

142. Adler, 851 F. Supp. at 453. The school district guidelines applied to 17 high
schools. Id. at 448. In 1993, 10 of the schools elected to have some sort of prayer, while
seven did not. Id. at 453. The court found those results clearly demonstrated the neu-
trality of the guidelines. Id.

143. Jones, 977 F.2d at 967. The court declared that the school district resolution
authorizing student prayer could only advance religion by increasing religious convic-
tion among graduation attendees. Id. The court defined increasing religious conviction
as attracting new believers or increasing the faith of the faithful. Id. Based on that
proposition, the court found the requirement that any prayer be nonsectarian and nonp-
roselytizing minimized any such advancement of religion. Id. But see Sands v. Morongo
Unified Sch. Dist., 809 P.2d 809, 816 (Cal. 1991) (noting the Establishment Clause pro-
hibits not only explicit denominational preferences, but government favoritism of reli-
gion in general).

144. It should be noted that some of the decisions cited on this issue were reached
through application by the courts of the Lemon test, while other courts engaged in an
endorsement analysis without specifically citing to Lemon or engaging in an analysis of
the other Lemon factors.

145. Adler, 851 F. Supp. at 454-55. But see Harris, 41 F.3d at 456-57 (finding gradu-
ation ceremony is a closed forum).

146. Goluba v. School Dist. of Ripon, 874 F. Supp. 242, 245 (E.D. Wis. 1994), affd,
45 F.3d 1035 (7th Cir. 1995). The district court had issued an injunction preventing the
school district from intentionally allowing or permitting religious prayer at the gradua-
tion ceremonies. Goluba, 874 F. Supp. at 243. Several students planned to recite the
Lord's Prayer five minutes prior to the ceremony. Id. at 244. Although school officials
knew of the plan, they did not attempt to stop it, and the students recited the prayer as
planned. Id. The court read the word "intentionally" in the injunction to mean that
school officials must have intended the prayer to occur. Id. at 246. The court found
insufficient evidence that school officials had that intent. Id.

147. See Harris, 41 F.3d at 454 ("[Sleniors have authority to make decisions regard-
ing graduation only because the school allows them to have it."); Jager v. Douglas
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found that there is little danger of the prayer being mistaken for
school-sponsored speech, rather than student-sponsored speech.148

Another context issue courts have examined is whether the inclu-
sion of a relatively brief religious reference alters the secular nature of
the graduation ceremony. One court has held that graduation prayers
represent a minimal encroachment that presents no Establishment
Clause concerns. 149 Others have concluded that the religious nature
of the message, not the length, is the controlling factor. 150

The courts have likewise split on whether student-initiated
prayer creates excessive government entanglement with religion.
School district guidelines outlining what is allowable in terms of grad-
uation prayer will probably not be seen as entanglement, so long as
the school does not exercise any significant oversight over the
students. 15 1

2. Coercion Test

In striking down graduation prayers directly sponsored by the
school district in Weisman, the Supreme Court did not apply the
Lemon test, but instead looked at the coercive effect such prayers
would have on dissenting students. 152 Some lower courts looking at
the issue of student-initiated graduation prayers have also engaged in
a coercion analysis. Courts have distinguished student-initiated grad-
uation prayer from the type of prayer banned in Lee by noting that
school officials exercised significantly less control over the invoca-
tions. 153 Those courts have also found that because the prayers would

County Sch. Dist., 862 F.2d 824, 831 (11th Cir. 1989) (concluding that religious invoca-
tion at a school-sponsored event at a school-owned facility conveys message that the
school endorses the invocation); Sands, 809 P.2d at 814 (finding that words spoken at
graduation ceremony organized and controlled by the government create a strong ap-
pearance of government endorsement).

148. Jones, 977 F.2d at 969 (stating that students who vote on whether to include a
prayer in graduation will understand that any resulting prayer is due to student, not
school, choices); Adler, 851 F. Supp. at 454 (finding that graduation audience under-
stood prayer did not take place as a result of action by school officials).

149. Grossberg v. Deusebio, 380 F. Supp. 285, 289-90 (E.D. Va. 1974).
150. Jager, 862 F.2d at 832; Sands, 809 P.2d at 815.
151. See Jones, 977 F.2d at 967 ("We know of no authority that holds yearly review

of unsolicited material for sectarianism and proselytization to constitute excessive en-
tanglement."); Jager, 862 F.2d at 831 (finding no entanglement from invocations at foot-
ball games where school district does not monitor content of the invocations and does
not choose invocation speakers); Adler, 851 F. Supp. at 455 (finding no excessive entan-
glement where students are given carte blanche to determine content of the message
and no review was required). See also Sands, 809 P.2d at 818-19 (excessive entangle-
ment found where district has to approve student's selection of invocation and benedic-
tion speakers).

152. Weisman, 505 U.S. at 593.
153. See, e.g., Jones, 977 F.2d at 970 (noting that unlike Lee, school officials played

no role in deciding whether invocation would be given); Adler, 851 F. Supp. at 456 (stat-
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reasonably be perceived as student-sponsored instead of school-spon-
sored, those prayers would place less psychological pressure upon stu-
dents to participate. 154 And one found that the age of the students
made them less susceptible to coercive pressure. 155

A contrary view was taken by the United States Court of Appeals
for the Ninth Circuit in Harris v. Joint School District No. 241.156

There, the court found student-initiated prayer indistinguishable from
that banned in Lee because students in both instances were required
to either bow their heads in prayer or maintain a respectful silence
while others engaged in prayer. 157 The court thus found the students
were faced with a choice between listening to a prayer chosen by their
fellow students, or foregoing their own graduation ceremonies.' 58 It
found the presence of state involvement in the graduation ceremony
as a whole, and the obligatory nature of student participation in the
religious activity taking place at graduation added up to unconstitu-
tional coercion. 159

In cases decided prior to Lee, the coercion analysis focused on the
voluntary nature of the school event. In Grossberg v. Deusebio,160 a
graduation prayer was found to not be coercive because both attend-
ance at the graduation and participation in the invocation were volun-
tary.161 In Jager v. Douglas County School District,162 the voluntary
nature of the school event was found irrelevant to the Establishment
Clause analysis.163 That finding seems to be upheld by the Supreme
Court's decision in Lee. There, the Court found the graduation cere-
mony was coercive in spite of its voluntary nature.164 The Court also

ing guidelines do not solicit or mandate benedictions, and school officials have no au-
thority to review the messages).

154. Jones, 977 F.2d at 971 (concluding that student participation in the decision to
have prayers lessens the psychological pressure); Adler, 851 F. Supp. at 456 (noting the
Supreme Court could have banned all graduation prayers in Lee, but did not).

155. Jones, 977 F.2d at 971 (finding that Lee does not compromise the Supreme
Court's finding in Mergens that graduating seniors are "less impressionable than
younger students.").

156. 41 F.3d 447, 457 (9th Cir. 1994), vacating as moot, 115 S. Ct. 2604 (1995).
157. Harris v. Joint Sch. Dist. No. 241, 41 F.3d 447, 457 (9th Cir. 1994), vacating as

moot 115 S. Ct. 2604 (1995).
158. Harris, 41 F.3d at 457.
159. Id.
160. 380 F. Supp. 285 (E.D. Va. 1974).
161. Grossberg v. Deusebio, 380 F. Supp. 285,290 (E.D. Va. 1974) ('While there are

indirect pressures to attend, there are no substantial demands to partake. No audience
recitation is involved and a student may think what he will concerning what is going
on.").

162. 862 F.2d 824 (11th Cir. 1989).
163. Jager v. Douglas County Sch. Dist., 862 F.2d 824, 832 (11th Cir. 1989) ("The

Establishment Clause focuses on the constitutionality of the state action, not on the
choices made by the complaining individual.").

164. Weisman, 505 U.S. at 594-95.
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noted that skipping graduation means forfeiting one "of those intangi-
ble benefits which have motivated the student through youth and all
her high school years.' 6 5 As a result, the Court found that attend-
ance at the graduation ceremony could not, in any real sense, be con-
sidered voluntary. 166 In light of Lee, it appears the argument that
attendance at graduation is voluntary no longer carries any force.

3. Marsh Analysis

Some school districts defending the practice of allowing student-
initiated graduation prayers have relied on the Supreme Court's deci-
sion in Marsh v. Chambers. 167 In Marsh, the Court upheld legislative
prayer on the basis that the long historical practice of allowing such
prayers had made them "part of the fabric of our society." 168 Although
the idea of extending Marsh to graduation prayer won some early sup-
port, it was undercut by the subsequent Supreme Court decision in
Edwards v. Aguillard.16 9 In dicta, the Court declared the Marsh ap-
proach was not helpful in determining the constitutionality of public
school practices, "since free public education was virtually nonexistent
at the time the Constitution was adopted.'u 70 Since Edwards, courts
have declined to extend the Marsh analysis to school prayer cases.1 71

4. Free Exercise Analysis

While courts have gone into great detail analyzing whether stu-
dent-initiated graduation prayer violates the Establishment Clause,
most have devoted little attention to the free exercise rights of the
students desiring to include prayer in their graduation ceremonies.
When a few courts have addressed the issue head-on, they have gener-
ally found no Free Exercise Clause violation in banning the
prayers. 172

The main rationale behind this finding is that the students re-
main free to worship as they please outside the graduation cere-

165. Id. at 595.
166. Id.
167. 463 U.S. 783 (1983).
168. Marsh v. Chambers, 463 U.S. 783, 792 (1983). The Court also noted that Con-

gress employed chaplains prior to the time the Bill of Rights was adopted, thus showing
that the Founding Fathers did not view legislative prayer as an Establishment Clause
violation. Marsh, 463 U.S. at 787-88.

169. 482 U.S. 578, 597 (1987). See Stein v. Plainwell Community Sch., 822 F.2d
1406, 1409-10 (6th Cir. 1987) (finding graduation prayers analogous to legislative
prayers, but holding that graduation prayer at issue did not meet Marsh standard be-
cause it expressed preference for Christianity over other religions).

170. Edwards v. Aguillard, 482 U.S. 578, 583 n.4 (1987).
171. Jager, 862 F.2d at 828-29; Sands, 809 P.2d at 819-20.
172. Harris, 41 F.3d at 458-59; Sands, 809 P.2d at 815-17.
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mony.173 Those courts have also found that student-initiated prayers
at graduation ceremonies present an Establishment Clause violation,
and that the need to prevent such a violation overrides any Free Exer-
cise Clause concerns on the part of the students. 1 74

5. A Need for Common Sense

Probably the most cogent comment on the graduation prayer is-
sue comes from John Reed, who at the time was a candidate for the
school board in Roanoke County, Virginia. A supporter of student
prayers at graduation, Reed said, "This has grown into a "silly" prob-
lem and could best be handled by individual schools using a little
common sense."' 175 While opponents of graduation prayers can legiti-
mately ask whether a prayer is really essential to the ceremony, the
strong negative reaction of students and the public to efforts to ban
such prayers shows the importance of the prayers to the community at
large. And as one court has noted, "[b]y attending graduation to expe-
rience and participate in the community's display of support for the
graduates, people should not be surprised to find the event affected by
community standards. The Constitution requires nothing
different.'

76

While graduation prayer should not be purposely used to promote
one religion as superior to all others, a policy of nonsectarian and non-
proselytizing prayers will still allow graduating students to give pub-
lic voice to the importance of religious faith in their lives. Having to
spend a minute or less to listen to such a prayer is not such a harsh
imposition on the rights of the nonreligious that it justifies muzzling
the majority. As one editorial writer puts it, "[it seems odd in this
purportedly enlightened 'post-modern' era that supposedly rational
people refuse to tolerate prayer at public ceremonies, which has been
a tradition in American life since Pilgrim times, and make such an
awful fuss about it."1 77 .

V. CONCLUSION

In the long debate over the proper role of religion in the public
schools, and particularly student expressions of religion, the focus has
been too much on the Establishment Clause and not enough on the
Free Exercise rights of students holding religious convictions. Until

173. Harris, 41 F.3d at 458; Sands, 809 P.2d at 815-17.
174. Harris, 41 F.3d at 458-59; Sands, 809 P.2d at 815-17.
175. Joel Turner, Many Candidates Favor Student-Initiated Prayer, ROANOKE TImEs

& WORLD NEws, Oct. 22, 1995 at B1 (quoting John Reed).
176. Jones, 977 F.2d at 972.
177. Struggling Over Prayer, INDIANAPOLIS STAR, June 29, 1995, at A08.
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recently, opponents of religious expression have been more aggressive
in fighting for their views, and many school officials have understand-
ably taken the view that it is better to avoid all expressions of religion
rather than to risk being sued. The guidelines recently released by
the Clinton Administration provide some welcome clarifications on the
rights of students to express their religious views in the schools. How-
ever, courts have been anything but consistent in upholding those
rights, and in areas where the law remains murky there is still room
for students' free exercise rights to be trampled.

How then, does the legal system ensure that religious expression
by students receives the appropriate protection? A step in the right
direction would be a new approach to replace the Lemon test. Cases
with very similar facts have produced widely disparate results, con-
tributing greatly to the uncertainty about allowable religious expres-
sion by students. Under Lemon, it has also been too easy for courts to
find that schools endorse religious speech merely by allowing it.

A possible alternative might be something along the lines of the
coercion test used in Lee. For such a test to work, though, the courts
will have to properly analyze what does and does not amount to coer-
cion. The majority opinion in Lee has been criticized for suggesting
that social pressure to engage in religious practice can be coercion if
the government has provided the context or the setting where the so-
cial pressure occurs.178 It has been suggested that a better definition
of coercion would encompass only those instances where the state ex-
ercises its coercive power to induce persons to engage in religious exer-
cises of any kind.179 Such a definition would still seem to cover
student-initiated graduation prayer, if one accepts the contention in
Lee that attendance at graduation ceremonies can never be considered
voluntary in any meaningful sense. In looking at coercion, the courts
should instead focus on the common meaning of the root term, coerce,
"to compel to an act or choice."' 80 Under such an approach, so long as
students are not compelled to accept ideas they do not hold to be true,
or to actively participate in religious practices contrary to their own
beliefs, there should not be an Establishment Clause violation in their
merely being exposed to those ideas or practices, or in silently stand-
ing by while others engage in them.

Another suggested approach is to recognize that student speech
does not equal state action and thus does not present any more than a

178. Michael S. Paulsen, Lemon is Dead, 43 CASE W. RES. L. REV. 795, 798 (1993).
179. Paulsen, 43 CASE W. RES. L. REv. at 798-99.
180. WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 256 (1985).
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de minimis Establishment Clause concern. 181 According to this view,
student speech should be analyzed under Tinker and restricted only
when it disrupts the educational process or "colli[des] with the rights
of other students to be secure and to be let alone." 182 The proponents
of this approach claim it will result in less suppression of student
speech. 183 However, it is easy to imagine school officials determining
that student expressions of religious belief will collide with the rights
of nonbelieving students to be secure and to be let alone. It is equally
easy to imagine courts deferring to the judgment of school officials on
that issue.

Ultimately, the best approach to the issue is for school officials
and courts to recognize that merely permitting religious expression
does not equal endorsing that expression, and to allow students to
deal openly with religion so long as it does not conflict with the curric-
ular program. The traditional fear is that allowing any religious ex-
pression in the schools will send a signal of endorsement to students
holding contrary views. But that fear is one-sided, and overlooks the
message sent to religious students that their views are inappropriate,
and perhaps dangerous. Such a message is as much a form of coercion
on the religious student as a proselytizing Christian message would be
to an atheist student.' 84 Eliminating religion from the schools also
overlooks the fact that the school curriculum often exposes students to
ideas and concepts that are inconsistent with, or directly contrary to,
their religious beliefs. '8 5 As Professor McConnell has pointed out, "[i]f
the students are able to bring their religion with them into the
schools, the schools' pervasive secularism can be tempered without
government initiative or involvement.' u8 6

It is true that student expressions of religion might make some
feel uncomfortable. Schools, however, "cannot ensure the comfort of
every student in every circumstance.' 87 Barring students from ex-

181. John W. Whitehead & Alexis I. Crow, Beyond Establishment Clause Analysis in
Public School Situations: The Need to Apply the Public Forum and Tinker Doctrines, 28
TULSA L.J. 149, 175 (1992).

182. Whitehead & Crow, 28 TULSA L.J. at 191.
183. Id. at 199.
184. See Jones v. Clear Creek Ind. Sch. Dist., 977 F.2d 963, 965-66 (5th Cir. 1992)

("There is a deep public concern that radical efforts to avoid pressuring children to be
religious actually teach and enforce notions that pressure the young to avoid all that is
religious.").

185. See George W. Dent, Jr., Religious Children, Secular Schools, 61 S. CAL. L.
REV. 863, 888 (1988) ("Parents have reported seeing their children in tears over the
conflict between religious beliefs and what is taught in school.").

186. Michael W. McConnell, Neutrality Under the Religion Clauses, 81 Nw. U. L.
REV. 146, 163 (1986).

187. William J. Murray, Q: Does America Need a Constitutional Amendment to
Protect School Prayer?, WASH. TwMEs, Aug. 21, 1995, at 18.
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pressing their religious beliefs causes those students discomfort.188 It
is not practical, or even desirable to make students comfortable by
sheltering them from any ideas that might conflict with their previ-
ously-held beliefs. That is why it is important that students of all reli-
gious beliefs, and those of no religious beliefs, be given equal
opportunity to express themselves.

By adding religious speech to the school's marketplace of ideas,
the schools come closer to fulfilling their function of expanding the
minds of their students. Exposure to competing ideas would hopefully
lead students to reexamine their own beliefs and the justifications un-
derlying them. That in turn will help students develop the critical
thinking skills we want them to have. Expression of differing views
also drives home for students in a more real way the ideal that this is
a country that protects freedom of thought and speech. As one com-
mentator has noted, "[n]onparticipating students, by the very act of
nonparticipation, affirm their constitutional right to be different. This
is the essence of toleration. Toleration assumes difference; there is no
toleration in the absence of conviction."' 8 9

188. Id.
189. Id.
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