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ANALYSIS OF THE McCARRAN-FERGUSON ACT
FOLLOWING BARNETT BANK OF MARION

COUNTY, N.A. v. NELSON

INTRODUCTION

Under the authority of Title 12 of the United States Code section
92 ("section 92"), nationally-chartered banks may sell insurance pro-
vided that they are located in towns not exceeding five thousand peo-
ple.1 Many states, however, prevent these banks from selling
insurance by enacting laws specifically designed to prevent national
banks' use of section 92.2 These state laws, commonly referred to as

1. See 12 U.S.C. § 92 (1994). Section 92 provides in pertinent part:
In addition to the powers now [Sept. 7, 1916] vested by law in national banking
associations organized under the laws of the United States any such associa-
tion located and doing business in any place the population of which does not
exceed five thousand inhabitants... may, under such rules and regulations as
may be prescribed by the Comptroller of the Currency, act as the agent for any
fire, life or other insurance company authorized by the authorities of the State
in which said bank is located to do business in said State, by soliciting and
selling insurance and collecting premiums on policies issued by such company;
and may receive for services so rendered such fees between the said association
and the insurance company for which it may act as agent: provided, however,
That no such bank shall in any case assume or guarantee the payment of any
premium on insurance policies issued through agency by its principal: And
provided further, That the bank shall not guarantee the truth of any statement
made by an insured in filing his application for insurance.

Id. Although this section was at one time thought to have been repealed, the United
States Supreme Court reiterated its validity in 1993. See United States Nat'l Bank v.
Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 441-42, 462 (1993) (stating that a note in
the 1952 edition of the U.S. Code that section 92 had been repealed in 1918 was a mere
scrivener's error). For a more comprehensive explanation of the conflict and Court's
resolution, see Lawrence Dunn, Note, Insurance Sales Powers of National Banks Under
12 U.S.C. § 92, 39 N.Y.L. ScH. L. REV. 801, 818-32 (1994).

The Office of the Commptroller of the Currency has also issued final guidance to
national banks regarding sales of insurance and annuities following Barnett Bank v.
Nelson, 116 S. Ct. 1103 (1996). See OCC Letter No. 753 (November 4, 1996), reprinted
in Fed. Banking L. Rep. (CCH) 81-107, 90,220.

2. See, e.g., ARK. CODE ANN. § 23-64-203(b) (Michie 1994 & Supp. 1995); COLO.
REV. STAT. ANN. § 10-2-221(2) (West 1994); CONN. GEN. STAT. ANN. § 38a-775 (West
1992 & Supp. 1996); FLA. STAT. ANN. § 626.988 (West 1996); GA. CODE ANN. § 33-3-23
(1993); ILL. COMP. STAT. ANN. ch. 215, para. 499.1(e) (West 1993); Ky. REV. STAT. ANN.
§ 287.030(4) (Banks-Baldwin 1995); LA. REv. STAT. ANN. § 6:121-B(2) (West 1986 &
Supp. 1996); ME. REV. STAT. ANN. tit. 24-A, § 1514-A (West 1990); MASS. GEN. LAWS
ANN. ch. 175, § 174E (West 1987 & Supp. 1996); Miss. CODE ANN2. § 83-17-229 (1991);
NEB. REV. STAT. § 44-392 (Michie 1995); NEV. REV. STAT. ANN. § 683A.110 (Michie 1992
& Supp. 1995); N.H. REV. STAT. ANN. § 384:16-b(II) (1983); N.J. STAT. ANN. § 17:3C-1
(West 1984); N.M. STAT. ANN. § 59A-12-10 (Michie 1995); N.Y. INS. LAw § 2501 (McKin-
ney 1985); OHIO REV. CODE ANN. § 3911.01 (Banks-Baldwin 1995); 40 PA. CONS. STAT.
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anti-affiliation statutes, typically prohibit bank subsidiaries or affili-
ates of bank holding companies from obtaining state-issued insurance
licenses.3 Without a state-issued license, many national banks are
precluded from participating in what has become an exceedingly lu-
crative business.4

Federal laws traditionally preempt inconsistent state laws ac-
cording to the Supremacy Clause of the United States Constitution. 5

However, a second federal statute obfuscates the traditional preemp-
tion analysis in the context of insurance.6 This statute, Title 15 of the
United States Code section 1012(b) ("section 1012(b)"), reverses the
traditional supremacy of federal laws over state laws.7 Section
1012(b), enacted as part of the McCarran-Ferguson Act, is commonly
referred to as the special anti-preemption rule.8 Section 1012(b)
states in pertinent part: "No Act of Congress shall be construed to
invalidate, impair, or supersede any law enacted by any State for the
purpose of regulating the business of insurance,... unless such Act

ANN. § 281(b) (West 1992 & Supp. 1996); R.I. GEN. LAWS. § 27-3-46 (Michie 1994 &
Supp. 1995); TENN. CODE ANN. § 56-6-201 (Michie 1994); TEx. INS. CODE ANN. art.
21.07-3, § 5(h) (West 1981); VT. STAT. AN. tit. 8, § 4811(a) (1984); W. VA. CODE §§ 31A-
8C-1, 31A-8C-2(f) (Supp. 1995).

3. David W. Roderer & William B.F. Steinman, The Authority for Banks to Sell
Annuities and Insurance Related Products, 48 CONSUMER FIN. L.Q. REP. 395, 400 (1994).

4. See, e.g., Charles R. Mcguire, Should Banks Sell Insurance? The Relationship
of Section 92 of the Banking Act, the McCarran.Ferguson Act and State Laws Restricting
Bank Activity, 22 J. LEGIS. 19, 19 (1996) (underscoring the revenues at stake by noting
that "the market for commercial property/casualty insurance alone amounts to over
$100 billion annually."). See also Telephone Interview with Eric Fidel, author of a
Datamonitor report entitled The Future of Banks in Insurance Markets, 1996-2000;
Threats or Opportunities (Aug. 15, 1996) (noting banks' share of property/casualty in-
surance will grow from $290 million in 1995 to $3.2 billion in the year 2000. Also, by
the year 2000, insurance revenue will account for 15% of total banking revenue in the
U.S., up from 2% in 1995). Author's note: Although some state chartered banks are also
granted equal footing with national banks through state statutes commonly referred to
as "wild-card" or "parody" statutes, the operation of these statutes and the potential
changes to state-chartered banks' ability to sell insurance following the United States
Supreme Court's decision in Barnett Bank is beyond the scope of this Note. For a more
comprehensive explanation of "wild-card" or "parody" statutes and the implications on
state-chartered banks selling insurance after the Barnett Bank opinion, see Christian
A. Johnson, Wild Card Statutes, Parity, and National Banks - The Renascence of State
Banking Powers, 26 Loy. U. CH. L.J. 351 (1995); Insurance: State-Chartered Banks
Press Lawmakers for Legislation Allowing Insurance Authority, BANKING DAILY (BNA)
(June 21, 1996).

5. U.S. CONST. art. VI, cl. 2. The Supremacy Clause provides in relevant part:
"This Constitution, and the Laws of the United States which shall be made in Pursu
ance thereof; and all Treaties made, or which shall be made, under the Authority of the
United States, shall be the supreme Law of the Land .. " Id.

6. McCarran-Ferguson Act, ch. 20, 59 Stat. 33 (1945) (codified as amended at 15
U.S.C. §§ 1011-15 (1994)).

7. See 15 U.S.C. § 1012(b) (1994)..
8. Id.
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specifically relates to the business of insurance." 9 Until recently, a
split existed between the United States Court of Appeals for the Sixth
and Eleventh Circuits over whether section 1012(b) allows state anti-
affiliation statutes to deprive national banks from selling insurance
despite their conformity with the requirements of section 92.10

In Barnett Bank of Marion County, N.A. v. Nelson," a unanimous
United States Supreme Court resolved this circuit split by determin-
ing that section 92 preempted a Florida anti-affiliation statute.12 The
Supreme Court stated that the special anti-preemption rule embodied
in section 1012(b) did not apply because section 92 "specifically relates
to the business of insurance.' 3 Without addressing whether the Flor-
ida statute was enacted for the purpose of regulating insurance, the
Court reached the conclusion that section 92 prevailed by relying on
the language and purpose of the words contained in section 1012(b). 14

The Court delineated the language and purpose of section 92, in part,
by analyzing the phrase "business of insurance."15 The Court then
briefly referenced the use of the phrase as it had previously been ap-
plied in other contexts. 16

This Note will first review the facts and holding of Barnett
Bank.17 This Note will then examine the line of cases in which the
United States Supreme Court developed the meaning of the "business
of insurance" prior to, and after the enactment of the McCarran-Fer-
guson Act.' 8 This Note will next scrutinize the Supreme Court's deci-
sion in Barnett Bank and reach three conclusions. 19 First, despite the
apparent deviation from an established sequence of analyzing section
1012(b), the absence of an evaluation of whether Florida enacted its
anti-affiliation statute for the purpose of regulating the business of

9. Id.
10. Compare Owensboro Nat'l Bank v. Stephens, 44 F.3d 388, 391-93 (6th Cir.

1994) (holding that section 1012(b) did not permit a Kentucky anti-affiliation statute to
preempt section 92), cert. denied, 116 S. Ct. 1350 (1996) with Barnett Bank v. Gal-
lagher, 43 F.3d 631, 637 (11th Cir. 1995), rev'd sub nom. Barnett Bank v. Nelson, 116 S.
Ct. 1103 (1996) (holding that section 1012(b) gave a Florida anti-affiliation statute the
ability to preempt section 92) and First Advantage Ins., Inc. v. Green, 652 So.2d 562,
574 (La. Ct. App. 1995) (holding section 1012(b) gave a Louisiana anti-affiliation statute
the ability to preempt section 92), vacated, 116 S. Ct. 1345 (1996).

11. 116 S. Ct. 1103 (1996).
12. Barnett Bank v. Nelson, 116 S. Ct. 1103, 1111 (1996) (unanimous decision).
13. Barnett Bank, 116 S. Ct. at 1106, 1111.
14. See generally, Barnett Bank v. Nelson, 116 S. Ct. 1103 (1996) (omitting analy-

sis of whether chapter 626.988 of the Florida statutes was a state law enacted to regu-
late the business of insurance).

15. Barnett Bank, 116 S. Ct. at 1111.
16. Id. at 1112.
17. See infra notes 25-105 and accompanying text.
18. See infra notes 106-256 and accompanying text.
19. See infra notes 20-24 and accompanying text.
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insurance, was appropriate.20 Second, this Note will explain that as a
consequence of this sequence of analysis, the Court avoided an oner-
ous presumption created by the United States Court of Appeals for the
Eleventh Circuit. 2 1 Third, this Note will demonstrate that the Court's
brief reference to three factors from Union Labor Life Insurance Co. v.
Pireno,2 2 minimized the significance of these factors in determining
the meaning of the "business of insurance" in the first clause of section
1012(b). 23 Thus, this Note concludes that the United States Court of
Appeals for the Seventh Circuit subsequently erred in overemphasiz-
ing these three factors in American Deposit Corporation v. Schacht.2 4

FACTS AND HOLDING

Barnett Bank of Marion County ("Barnett Bank" or "the Bank"), a
national bank, did business in Florida.25 Barnett Bank was a subsidi-
ary of a bank holding company, Barnett Banks, Inc. 26 The Bank had a
branch located in Belleview, Florida, which had a population of
2,666.27 This Bank branch became the focal point of judicial scrutiny
in late 1993.28

On October 18, 1993, Barnett Bank purchased a general lines in-
surance agency from a licensed Florida insurance agent doing busi-

20. See infra notes 285-345 and accompanying text.
21. See infra notes 346-50 and accompanying text.
22. 458 U.S. 119 (1982). The three Pireno factors are: 1) "whether the practice has

the effect of transferring or spreading a policyholder's risk;" 2) "whether the practice is
an integral part of the policy relationship between the insurer and the insured;" and 3)
"whether the practice is limited to entities within the insurance industry." Union Labor
Life Ins. Co. v. Pireno, 458 U.S. 119, 129 (1982). For a more detailed explanation of the
Court's development and application of these three factors, see infra notes 184-256 and
accompanying text.

23. See infra notes 351-403 and accompanying text.
24. See infra notes 404-17 and accompanying text.
25. Brief for Petitioner at 9-10, Barnett Bank v. Nelson, 116 S. Ct. 1103 (1996) (No.

94-1837).
26. Brief for Petitioner at 10, Barnett Bank (No. 94-1837).
27. Id. The Comptroller also issued a ruling that section 92 allowed a branch of a

national bank located in a community with a population of 5,000 or less to sell insur-
ance, even when the principal office of that bank may be in a community with a popula-
tion exceeding 5,000. See 12 C.F.R. § 7.7100 (1996). In 1986, the Comptroller of
Currency authorized national banks, with general insurance agencies in small towns of
less than 5,000 people, to sell insurance to customers without limitations on the geo-
graphic scope. See OCC Letter No. 366 (August 18, 1986), reprinted in Fed. Banking L.
Rep. (CCH) 85,536 (1985-1987); OCC Letter No. 753 (November 4, 1996), reprinted in
Fed. Banking L. Rep. (CCH) $ 81-107, 90,220. See also National Ass'n of Life Under-
writers v. Clarke, 736 F. Supp. 1162, 1163, 1173 (D.D.C. 1990) (substantiating the
Comptroller's expansive interpretation of section 92), rev'd sub nom. Independent Ins.
Agents of Am., Inc. v. Clarke, 955 F.2d 731 (1992), rev'd sub nom. United States Nat'l
Bank v. Independent Ins. Agents of Am., Inc., 508 U.S. 439 (1993); Independent. Ins.
Agents of Am. v. Ludwig, 997 F.2d 958, 961 (D.C. Cir. 1993) (reiterating the Comptrol-
ler's broad interpretation of section 92).

28. Brief for Petitioner at 10, Barnett Bank (No. 94-1837).
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ness in Belleview. 29 On the same day, Barnett Bank filed suit against
the Insurance Commissioner of the State of Florida and the Florida
Department of Insurance (collectively, "the Department") in the
United States District Court for the Middle District of Florida.30 The
Bank sought a declaratory judgment that Title 12 of the United States
Code section 92 ("section 92") preempted Chapter 626.988 of the Flor-
ida statutes ("Florida's anti-affiliation statute" or "the Florida stat-
ute").31 The Florida statute stated, in essence, that only unaffiliated
small town banks could sell insurance.3 2 Because the Bank was an
affiliated national bank and intended its employees to sell insurance
from the small Belleview branch, neither the Bank nor its employees
could sell insurance from the branch located in Belleview under the
Florida statute.3 3 Thus, the Bank sought a declaratory judgment
which recognized that section 92, which permits nationally chartered
banks to sell insurance in small towns, preempted the Florida
statute.

3 4

On October 22, 1993, the Department issued an Immediate Final
Order to Cease and Desist to the Bank's insurance agency directing it
to refrain from all insurance agency activity. 35 Subsequently, the
Bank filed a motion in the United States District Court for the Middle
District of Florida seeking immediate injunctive relief under a tempo-
rary restraining order ("TRO") or, in the alternative, a preliminary in-
junction.36 The district court denied the TRO because the Bank failed

29. Id. The name of the general lines insurance agency was Linda Clifford Insur-
ance, Inc. (LCI"). Barnett Banks v. Gallagher, 839 F. Supp. 835, 837 (M.D. Fla. 1993).
The licensed agent, Linda Clifford, subsequently became an employee of Barnett Bank's
Bellview location after the acquisition of LCI. Brief for Petitioner at 10, Barnett Bank
(No. 94-1837).

30. Brief for Petitioner at 10, Barnett Bank (No. 94-1837).
31. Id.
32. See FLA. STAT. ch. 626.988 (1993). The Florida statute provides in relevant

part:
(2) No insurance agent or solicitor licensed by the Department of Insurance
under the provisions of this chapter who is associated with, under contract
with, retained by, owned or controlled by, to any degree, directly or indirectly,
or employed by, a financial institution shall engage in insurance agency activi-
ties as an employee, officer, director, agent, or associate of a financial institu-
tion agency.

Id.
The statute further defines the term "financial institution" as: "any bank, . . . [except
for] any bank which is not a subsidiary or affiliate of a bank holding company and is
located in a city having a population of less than 5,000 according to the last preceding
census." FLA. STAT. ch. 626.988(1)(a).

33. Brief for Petitioner at 10, Barnett Bank (No. 94-1837). See FLA. STAT. ch
626.988 (1993); supra note 27 and accompanying text.

34. Brief for Petitioner at 10, Barnett Bank (No. 94-1837).
35. Barnett Banks, 839 F. Supp. at 837. However, the Department still permitted

the Bank to continue selling credit life and credit disability insurance. Id.
36. Barnett Banks, 839 F. Supp. at 837.
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CREIGHTON LAW REVIEW

to demonstrate that the prohibition was an injury "so imminent that
notice and a hearing on the application for preliminary injunction
[was] impractical, if not impossible."3 7 The court, however, decided to
hear and try the motion for a preliminary injunction.3 8

Following trial, the district court denied Barnett Bank's motion
for a preliminary injunction and issued a final judgment denying the
Bank's requests for permanent declaratory and injunctive relief.3 9

The district court first recognized that the Florida statute prohibiting
Barnett Bank from operating an insurance agency patently conflicted
with section 92.40 According to the district court, a patent conflict be-
tween a federal statute, section 92, and a state statute, Florida's anti-
affiliation statute, ordinarily renders federal law controlling.4 1 How-
ever, the district court recognized that the insurance underpinnings in
this case necessarily implicated the anti-preemptive workings of Title
15 of the United States Code section 1012(b) ("section 1012(b)"). 42 The
district court explained that for the bank to prevail, it must find that
the state law and the federal law were both "bank" laws, and therefore
the federal law would be rendered supreme.43 The court further ex-
plained that for the Department to prevail, it must find that the state
law was "enacted for the purpose of regulating the business of insur-
ance" and that the federal law did not "specifically relate to the busi-
ness of insurance;" thus, the special anti-preemption rule would
render the state law supreme.4 4 First, the district court held that the
Florida statute was a law enacted for the purpose of regulating the
business of insurance. 45 Second, the court found that the federal stat-
ute, section 92, did not specifically relate to the business of insur-
ance. 46 Therefore, the district court determined that Florida's anti-

37. Id. (quoting Local Rule 4.05 (bX2)).
38. Id. at 837. The Department also counterclaimed against the Bank seeking the

opposite declatory relief. Id. Namely, the Department wanted the district court to con-
clude that section 92 prohibited the Bank from selling insurance or performing as an
agent for other sellers of insurance. Id.

39. Barnett Banks, 839 F. Supp. at 843-44. The holding also had the effect of moot-
ing the Department's counterclaims. Id. at 844.

40. Barnett Banks, 839 F. Supp. at 838-39.
41. Id. at 838 (stating that "there is no question that section 92 remains the law of

the land.").
42. Id. at 839.
43. Id.
44. Id.
45. Id.
46.. Id. Before determining whether section 92 was "specifically related to the busi-

ness of insurance," the district court stated that an evaluation of the Florida statute was
the court's "initial inquiry." Id. at 840. Cf id. at 840 n.3 (suggesting that the Bank, had
it premised its arguments accordingly, could have prevailed under the Act by showing
both that section 92 was "specifically related to the business of insurance" and that the
Florida statute was not deemed to be enacted for the purpose of regulating insurance);
Scott C. Wallace, National Bank Insurance Agency Powers: What Law Controls?, 113
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affiliation statute prevailed under section 1012(b). 47 The Bank ap-
pealed to the United States Court of Appeals for the Eleventh
Circuit.

48

On appeal, Barnett Bank challenged the district court's ruling on
two grounds.49 First, the Bank argued that the Florida statute ex-
isted solely to protect "independent insurance agents from competition
by financial institutions;" as a result, the state statute was not en-
acted to "regulate the business of insurance."50 Second, the Bank
maintained that section 92 of the National Bank Act specifically re-
lated to the "business of insurance."51 A unanimous panel of the Elev-
enth Circuit disagreed with the Bank's arguments and held that
section 1012(b) prevented section 92 from preempting Florida's anti-
affiliation statute.52 Just as the district court predicated the anti-pre-
emptive effect of section 1012(b) on the initial finding that the Florida
statute was enacted for the purpose of regulating the business of in-
surance, the Eleventh Circuit also stated that it's initial inquiry was
whether the Florida statute was enacted for such purposes.53 Fur-
thermore, the Eleventh Circuit suggested that on finding that a state
statute regulated insurance, a presumption was created in favor of the
state statute to preempt contrary federal law. 54

BANKING L.J. 138, 154-55 (1996) (contending that courts analyzing anti-affiliation stat-
utes first must determine whether the state law regulates before analyzing whether
section 92 "specifically relates" to the business of insurance).

47. Barnett Banks, 839 F. Supp. at 843.
48. Barnett Bank v. Gallagher, 43 F.3d 631, 632 (11th Cir. 1995), rev'd sub nom.

Barnett Bank v. Nelson, 116 S. Ct. 1103 (1996).
49. Barnett Bank, 43 F.3d at 632. See infra notes 50-51 and accompanying text.

The Department and its amici also alleged the district court erred on two grounds. Bar-
nett Bank, 43 F.3d at 632. First, the Department alleged that the court erred in declar-
ing that section 92 permits national banks to sell insurance nationwide. Id. Second, the
amici argued that the district court erred in holding that the Bank was "located and
doing business in a place with a population of less than 5,000" pursuant to section 92.
Id. The Eleventh Circuit, however, flatly rejected this assignment of error and stated
that it was unnecessary to reach either of these issues. Id. at 632, 637.

50. Barnett Bank, 43 F.3d at 632, 636.
51. Id. at 632.
52. Id. at 636-37.
53. Id. at 634. See supra note 44 and accompanying text.
54. Barnett Bank, 43 F.3d at 634. The Eleventh Circuit underscored this presump-

tion by making reference to it twice. Id. First, the Eleventh Circuit stated that "a state
statute that regulates insurance presumptively preempts a contrary Congressional stat-
ute. . . ." Id. Second, the Eleventh Circuit reiterated that with McCarran-Ferguson
guiding its analysis, it "first must ask whether Fla. Stat. ch. 626.988 regulates insur-
ance, so as to presumptively preempt contrary federal law." Id. Conversely, the Elev-
enth Circuit created a presumption against federal preemption, and, arguably, the
presumption would not be operative unless the Florida statute did, in fact, regulate the
business of insurance. See id. Simply stated, an analysis of the Florida statute was a
condition precedent to the operation of the presumption against federal preemption.
See id.
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Initially, the Eleventh Circuit stated that the Florida statute reg-
ulated the business of insurance because of the danger of losing "arms-
length transactions and objectivity when the bank becomes involved
with insurer and insured."55 The Eleventh Circuit next noted that
section 92 did not "specifically relate to the business of insurance" be-
cause section 92 dealt more closely with the business of banking, not
the business of insurance. 56 The Eleventh Circuit concluded that the
district court correctly interpreted both the Florida anti-affiliation
statute and section 92 of the National Bank Act.57 Barnett Bank ap-
pealed the Eleventh Circuit's decision to the United States Supreme
Court.

5 s

The Supreme Court granted certiorari in September of 1995.59

On appeal, the Supreme Court unanimously reversed the Eleventh
Circuit's ruling and held that section 92 preempted the Florida stat-
ute.60 The Court began by assessing the congressional intent sur-
rounding the enactment of section 92 in an attempt to determine
whether, under ordinary preemption principles, section 92 should be

55. Barnett Bank, 43 F.3d at 636. The United States Court of Appeals for the Elev-
enth Circuit also found that "[tihe maintenance of this relationship is for the protection
of the solvency of the insurance industry, and the prevention of coercion, which in turn
protects all potential, present and future policyholders." Id. As an element of coercion,
the Eleventh Circuit suggested that potentially deleterious "tying" arrangements would
inevitably be generated. Id. In other words, the court stated that "[tihis pressure could
force an insurer to assume a bad risk to quickly consummate a bank loan, or could push
a bank customer to take out unnecessary insurance where the bank's only motive is
profit." Id.

56. Barnett Bank, 43 F.3d at 637. The Eleventh Circuit reiterated the resolution of
the conflict regarding the apparent repeal of section 92 at length in support of its conclu-
sion that section 92 does not relate to the business of insurance. Id. at 636-637 (citing
United States Nat'l Bank v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439 (1993) for the
position of the United States Supreme Court that the apparent repeal of section 92 was
an inadvertent error on the scrivener's part). The Eleventh Circuit also stated that
although the Supreme Court in National Bank of Oregon did not discuss whether sec-
tion 92 related to insurance, the Court did emphasize the relationship between section
92 and both the Federal Reserve Act and the National Bank Act, neither of which sug-
gests that section 92 specifically relates to insurance. Id. at 637. The Eleventh Circuit's
reliance on National Bank of Oregon resulted in an implicit rejection of the proposition
that section 92 could relate to both banking and insurance. Id. (relying on Paul v. Vir-
ginia, 75 U.S. (8 Wall.) 168, 183 (1868) which placed insurance outside of Congress'
power because insurance was not regarded as a transaction in commerce).

57. Barnett Bank, 43 F.3d at 637.

58. Barnett Bank v. Gallagher, 116 S. Ct. 39 (1995).
59. Id.
60. Barnett Bank v. Nelson, 116 S. Ct. 1103, 1106-07 (1996). The Supreme Court

stated that "[wie granted certiorari due to uncertainty among lower courts about the
preemptive effect of [section 92]." Barnett Bank, 116 S. Ct. at 1107 (citing Owensboro
Nat.'l Bank v. Stephens, 44 F.3d 388 (6th Cir. 1994), cert. denied, 116 S. Ct. 1350 (1996);
First Advantage Ins., Inc. v. Green, 652 So. 2d 562 (La. Ct. App.), vacated, 116 S. Ct.
1345 (1996)).
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construed to preempt Florida's anti-affiliation statute.6 ' The Court
stated that congressional intent to preempt state law could be derived
from the "structure and purpose" of a federal statute even where there
is no explicit preemption language contained in the federal statute.62

Furthermore, the Court noted that the "structure and purpose" to pre-
empt was evident when federal law was in "irreconcilable conflict"
with state law. 63 For example, the Court explained that such "irrec-
oncilable conflict" was evident when "state law st[ood] as an obstacle
to the accomplishment and execution of the full purposes and objec-
tives of Congress."64 Because section 92 authorizes national banks to
engage in activities that the Florida statute expressly forbids, the
Court reasoned that Florida's anti-affiliation statute seemingly stood
as an obstacle to the accomplishment and execution of the full pur-
poses and objectives of Congress. 65

The Department, however, maintained that section 92's purpose
was to grant a very limited permission to national banks to sell insur-
ance in circumstances where state law was not to the contrary. 66 The
Supreme Court dismissed this argument for two reasons.67 First, the
Court found that the language of section 92 itself suggested a broad
permission for national banks to sell insurance. 68 The Court noted
that this broad permission was articulated in the language of section
92, which stated that national banks "may... act as the agent" for
insurance sales. 69 The Court further explained that a broad interpre-
tation of the word "may" did not condition federal permission upon the
state's permission. 70 In addition, the Court stated that when section
92 specifically referenced "rules and regulations" governing insurance

61. Barnett Bank, 116 S. Ct. at 1106-11. The Court recognized the failure of both
the district court and the Eleventh Circuit to address what the Court called this "ordi-
nary pre-emption" principle because those courts' limited their analysis of section
1012(b). Id. at 1107 (citing Barnett Banks v. Gallagher, 839 F. Supp. 835, 840-41, 843
(M.D. Fla. 1993); Barnett Bank v. Gallagher, 43 F. 3d 631, 634-37 (1995), rev'd sub noma.
Barnett Bank v. Nelson, 116 S. Ct. 1103 (1996)).

62. Barnett Bank, 116 S. Ct. at 1107-08 (citing Jones v. Rath Packing Co., 430 U.S.
519, 525, 530-31 (1977); Fidelity Fed. Sav. & Loan Assn. v. de la Cuesta, 458 U.S. 141,
152-53 (1982)). See 12 U.S.C. § 92 (1994) (failing to explicitly state: "federal law
preempts").

63. Barnett Bank, 116 S. Ct. at 1108 (citing Rice v. Norman Williams Co., 458 U.S.
654, 659 (1982)).

64. Id. at 1108 (citing Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).
65. Id. at 1108.
66. Id.
67. See infra notes 68-76 and accompanying text.
68. Barnett Bank, 116 S. Ct. at 1108.
69. Id. (citing 12 U.S.C. § 92) (emphasis added).
70. Id. at 1108-10. The Court also analogized its broad interpretation of the use of

the word "may" to Franklin Nat'l Bank v. New York, 347 U.S. 373, 375-79 (1954) and
Fidelity Fed. Sav. & Loan Ass'n v. de la Cuesta, 458 U.S. 141, 154-59 (1982). Id. at
1109-10.

1997]



CREIGHTON LAW REVIEW [Vol. 30

sales, the statute cited to the federal Comptroller of the Currency, not
state law, as the source.71 Moreover, the Court noted that when sec-
tion 92 mentioned the bounds of state regulation, the reference was
limited to licensing only the "insurance companies whose policies the
bank, as insurance agent, will sell."72

Second, the Court found that the-use of the word "power" in sec-
tion 92 required the Court to view incidental and enumerated "pow-
ers" as grants of authority to national banks. 73 According to the
Court, this grant of authority was not usually limited by contrary
state law, but rather, preempted contrary state law.7 4 In support of
the Court's limited interpretation of the term "power" throughout the
statute's history and what it called the "statute's choice" of this legal
concept, the Court cited cases that were decided both prior to and sub-
sequent to the original enactment of section 92.75 The Court stated
that these cases demonstrated that normally Congress would not
want states to forbid or significantly impair a power that Congress
expressly granted. 76

The Court dismissed the Department's and its amici's argument
that circumstances surrounding section 92's enactment, particularly a
letter written to Congress by the Comptroller of the Currency in 1916,
demonstrated Congress' intent to grant only a limited permission for

71. Barnett Bank, 116 S. Ct. at 1108.
72. Id. The Court also made special note that section 92's reference to state regula-

tion and licensing did not include banks or insurance agents. Id.
73. Barnett Bank, 116 S. Ct. at 1108. The word "power" is used in that portion of

section 92 which says that its grant of authority to sell insurance is an "addition to the
powers now vested by law in national [banks]." Id. See 12 U.S.C. § 92 (1994).

74. Barnett Bank, 116 S. Ct. at 1108.
75. Id. at 1108-09 (citing First Nat'l Bank v. California, 262 U.S. 366, 368-69

(1923); Easton v. Iowa, 188 U.S. 220, 229-30 (1903); Waite v. Dowley, 94 U.S. 527, 533
(1876)). However, how a statute could "choose" a legal concept much less "choose" a
particular application of the concept to represent a certain history when that history
had not yet been decided is a bit puzzling. Compare Act of Sept. 7, 1916, ch. 461, 39
Stat. 753 (codified at 12 U.S.C. § 92) (noting the National Bank Act was passed in 1916)
with First Nat'l Bank v. California, 262 U.S. 366, 368-69 (1923) (applying the term
.power" in 1923, some seven years after the National Bank Act was enacted).

76. Barnett Bank, 116 S. Ct. at 1109. The Court then went on to qualify this re-
mark by stating that it did not mean to deprive States of the power to regulate national
banks, where such regulations would not impede a national bank's ability to exercise its
powers. Id. Furthermore, the Court noted that these cases do not imply that this inter-
pretation applies to federal banking statutes that grant an explicit power that is ex-
pressly subject to state law. Id. See, e.g., 12 U.S.C. § 36(c) (1994) (authorizing national
banks to establish branches only where state banks may establish branches under state
law); 12 U.S.C. § 92a (1994) (stating that the Comptroller of the Currency may author-
ize fiduciary powers "by special permit to national banks applying therefor, when not in
contravention of State or local law.").
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national banks to sell insurance. 77 The Court found that this letter
did not suggest that section 92 provided only limited authority subject
to state approval.78 The Court noted that the letter could be inter-
preted to support a broad insurance-selling authority that was not
limited by state law. 79  The Court stated that the letter: (1)
"[plrimarily focus[ed] upon small town national banks' need for added
revenue;" (2) "[rlefers to limitations that federal regulation might im-
pose, but it says nothing about limitations imposed by state regulation
or state law;" (3) "[mlakes clear that authority to sell insurance in
small towns [was] an added 'incidental power' of a national bank;" and
(4) "[s]ets forth as potential objections to the proposal, . . .concerns
about distracting banking management or inhibiting the development
of banking expertise - not concerns related to state regulatory con-
trol."80 The Supreme Court determined that, because the language
and historical usage of the words in section 92 were broad and the
Comptroller's letter more closely conferred broad insurance-selling au-

77. Barnett Bank, 116 S. Ct. at 1110 (quoting 53 CONG. REC. 11001 (1916) (Letter
from Comptroller Williams to the Chairman of the Senate Bank and Currency Commit-
tee)). The Supreme Court quoted the Comptroller's letter as stating in pertinent part:

[Since 1900, of 3,084 small national banks, 438] have either failed or gone
into liquidation.... [Tihere are many banks located in [small towns] ... where
the small deposits which the banks receive may make it somewhat difficult [to
earn] ... a satisfactory return....

For some time I have been giving careful consideration to the question as
to how the powers of these small national banks might be enlarged so as to
provide them with additional sources of revenue and place them in a position
where they could better compete with local State banks and trust companies
which are sometimes authorized under the law to do a class of business not
strictly that of commercial banking....

[The federal banking laws, while granting national banks certain "inciden-
tal powers," do not give them] either expressly nor by necessary implication the
power to act as agents for insurance companies...

My investigations lead me respectfully to recommend to Congress an
amendment to the national-bank act [sic] by which national banks located in
[small towns] . . . may be permitted to act as agents for insurance compa-
nies.... It seems desirable from the standpoint of public policy and banking
efficiency that this authority should be limited to banks in'small communities.
This additional income will strengthen them and increase their ability to make
a fair return....

I think it would be unwise and therefore undesirable to confer this privi-
lege generally upon banks in large cities where the legitimate business of bank-
ing affords ample scope for the energies of trained and expert bankers....

I inclose ... a draft ... designed to empower national banks located in
[small] towns.., under such regulations and restrictions as may from time to
time be approved and promulgated by the Comptroller of the Currency, to act
as agents for the placing of insurance policies. ...

Id.
78. Barnett Bank, 116 S. Ct. at 1111.
79. Id. at 1110.
80. Id. at 1110-11.
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thority to national banks, Congress intended section 92 to preempt
Florida's statute under ordinary preemption principles.81

Although the Court concluded that section 92 preempted the Flor-
ida statute under ordinary preemption principles, the Court stated
that it must also determine whether the special anti-preemption rule
embodied in section 1012(b) of the McCarran-Ferguson Act governed
the case.82 Because the Court stated that section 92 of the National
Bank Act "specifically relates to the business of insurance," the Court
concluded that the special anti-preemptive effect of section 1012(b) did
not apply.83 The Court stated that this conclusion rested on the lan-
guage and purpose of section 1012(b).8 4

The Court first considered the plain meaning of the language
"specifically relates to the business of insurance."8 5 The Court began
by stating that the word "relates" applied to section 92 because section
92 provided that banks may act as insurance agents and that the
Comptroller of the Currency may regulate national banks' insurance-
related activities.8 6 The Court then analyzed the ordinary English, or
plain meaning, of the term "specifically" and reasoned that the men-
tion in section 92 of "finance, banking and insurance" made reference
to the term explicitly and specifically.8 7 The Court further noted that
section 92 specifically relates to the "business of insurance" under the
term's plain meaning because it explicitly grants national banks per-
mission to "act as the agent for any fire, life, or other insurance com-
pany," to "solici[t] and sel[l] insurance," to "collec[t] premiums," and to
"receive for services so rendered.. . fees or commissions."88

The Court next briefly recognized the meaning of the "business of
insurance" as this phrase was used in other contexts in prior United
States Supreme Court cases.8 9 The Court recognized three factors
which were previously considered core concerns of the McCarran-Fer-
guson Act.90 According to the Court, the "business of insurance" was
evident in section 92 because it: (1) "focuses directly upon industry-

81. Id. at 1108-11.
82. Id. at 1111.
83. Id.
84. Id.
85. Id.
86. Id. The Court also noted that the word "relates" is highly general and has been

interpreted broadly in other preemption cases. Id. (citing Pilot Life Ins. Co. v. Dedeaux,
481 U.S. 41, 47 (1987) (quoting Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S.
724, 739 (1985); Shaw v. Delta Air Lines Inc., 463 U.S. 85, 97 (1983))).

87. Barnett Bank, 116 S. Ct. at 1111 (quoting 12 U.S.C. § 92).
88. Id. (citing 12 U.S.C. § 92).
89. Id. at 1112 (citing Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 129 (1982);

Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205 (1979); United States
Dep't of Treasury v. Fabe, 508 U.S. 491, 502-504 (1993)).

90. Barnett Bank, 116 S. Ct. at 1112.
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specific selling practices," (2) "affects the relation of insured to in-
surer[,]" and (3) "spreads risk."9 1 Without specifically applying these
factors to section 92, the Court generally noted that section 92 met
these factors because it "prohibited banks from guaranteeing the pay-
ment of any premium on insurance policies issued through its agency
... [and the] truth of any statement made by an assured in filing his
application for insurance."9 2

The Court next analyzed the McCarran-Ferguson Act's basic pur-
poses. 9 3 The Court stated that the first section of the Act set forth two
tandem purposes: (1) "namely that 'continued regulation and taxation
by the several States of the business of insurance is in the public inter-
est,"' and (2) "'silence on the part of the Congress shall not be con-
strued to impose any barrier to the regulation or taxation of such
business by the several States."' 94 The Court stated that the latter
phrase indicated that the Act did not attempt to place state insurance
regulation outside the bounds of all federal law, but instead attempted
to protect state insurance regulation from inadvertent federal intru-
sion.95 The Court then referred to the legislative history surrounding
the enactment of the Act as support.9 6

The Court concluded by taking exception to the Department's and
its amici's three remaining arguments. 9 7 First, the Court stated that
it was not persuaded by the contention that section 92 cannot "specifi-
cally relate[ ]" to insurance because it "specifically relates" to banking,
as if to say that section 92 is mutually exclusive. 98 The Court, how-
ever, simply rejected this contention by noting that a statute may re-
late to more than one thing.99 Second, the Court denied the claim that
"whenever a state statute 'regulates' the business of insurance, any
conflicting federal statute necessarily will 'specifically relate' to the in-

91. Id.
92. Id. at 1111-12 (citing 12 U.S.C. § 92).
93. Id. at 1112. See infra notes 94-96 and accompanying text.
94. Barnett Bank, 116 S. Ct. at 1112 (citing 15 U.S.C. § 1011).
95. Id at 1112.
96. Id. (citation omitted). The Court stated that this legislative history indicated

that the Act was intended to be "a sort of catch-all provision to take into consideration
other acts of Congress which might affect the insurance industry, but of which we did
not have knowledge at the time." Id. (citation omitted).

97. Barnett Bank, 116 S. Ct. at 1113. See infra notes 98-104 and accompanying
text.

98. Barnett Bank, 116 S. Ct. at 1113.
99. Id. But see Jason M. Koral, Recent Cases, Bank Holding Companies and "The

Business of Insurance:" Interpretations of McCarran-Ferguson in Owensboro Nat'l Bank
v. Stephens 44 F3d 388 (6th Cir. 1984), and Barnett Bank v. Gallagher, 43 F.3d 631
(11th Cir. 1995), 19 HARv. J.L. & PUB. POL'Y 217, 219 (1995) (opining prior to the
Supreme Court's decision in Barnett Bank, that "§ 92 is not open to interpretation as a
law specifically relating to the business of insurance" because section 92 is merely a
banking statute, not an insurance statute).
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surance business."100 In support, the Court stated that many other
federal statutes that potentially preempt state laws contain general
language that does not appear to "specifically relate" to insurance. 10'
Therefore, where such federal statutes did not conflict with state law
that was enacted "for the purpose of regulating the business of insur-
ance," the McCarran-Ferguson Act's anti-preemption rule would ap-
ply.102 Finally, the Court explicitly rejected the notion that prior
precedent imposed a "clear statement rule" that forbids preemption
"unless a federal statute specifically requires otherwise."' 0 3 The
Court stated that a federal statute would not have to meet the more
onerous burden of using the words "state law is preempted," or the
like, to fall within the "specifically relates to the business of insur-
ance" exception.' 0 4 In consideration of its McCarran-Ferguson Act
analysis, the Court concluded that section 92 of the National Bank Act
prevailed over the special anti-preemption rule, thereby authorizing
Barnett Bank to sell insurance. 105

BACKGROUND

THE EVOLUTION OF THE MEANING OF THE "BusINESS OF INSURANCE"

1. The Rise of Federal Authority to Legislate the Business of
Insurance

Paul v. Virginia10 6 was the first case in which the United States
Supreme Court was confronted with a Commerce Clause challenge to
States' rights to regulate insurance activities. 10 7 In 1866, the Virginia
Legislature enacted a statute that provided that no foreign insurance
company nor its agent would be permitted to conduct business in Vir-
ginia without a license.' 08 Furthermore, as a precondition to licen-
sure, foreign insurers needed to first deposit a bond with the State in
an amount ranging from thirty to fifty thousand dollars. '0 9 An agent's
failure to comply with the statute constituted a criminal offense and
carried a fine from fifty to five hundred dollars. 110 Similar domestic

100. Barnett Bank, 116 S. Ct. at 1113.
101. Id.
102. Id.
103. Id. (citing United States Dep't of Treasury v. Fabe, 508 U.S. 491, 507 (1993)).
104. Id.
105. Id. at 1111-14.
106. 75 U.S. 168 (1868).
107. Davis J. Howard, Uncle Sam Versus the Insurance Commissioners: A Multi-

Level Approach to Defining The "Business of Insurance" Under the McCarran-Ferguson
Act, 25 WiLAMerE L. REV. 1, 21-23 (1989).

108. Paul v. Virginia, 75 U.S. 168, 168-69 (1868).
109. Paul, 75 U.S. at 168.
110. Id. at 169.
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insurers and their agents did not need to post such a bond."' Samuel
Paul was a resident of the State of Virginia acting as an agent for
foreign insurers that refused to post the required bond on the grounds
the that statute was discriminatory." 2 Paul issued a policy to a Vir-
ginia citizen despite the requirement not to do so under the Virginia
statute." 3 For the violation of the statute, Paul was indicted, con-
victed, and sentenced to pay a fifty dollar fine by the Circuit Court of
the City of Petersburg. 114 After the Supreme Court of Appeals of Vir-
ginia affirmed Paul's conviction, Paul appealed to the United States
Supreme Court on the ground that the Virginia statute violated the
Commerce Clause of the United States Constitution." 5

On appeal, the United States Supreme Court affirmed Paul's con-
viction, noting that the Commerce Clause only applied to transactions
in interstate commerce and the business of insurance was not inter-
state commerce." 6 The Court reached this conclusion by focusing on
the issuance of the insurance policy, stating that:

Issuing a policy of insurance is not a transaction of commerce.
The policies are simple contracts of indemnity against loss[,]
... entered into between the corporations and the assured, for
a consideration paid by the latter. These contracts are not
articles of commerce in any proper meaning of the word....
Such'contracts are not inter-state [sic] transactions, though
the parties may be domiciled in different States. The policies
do not take effect - are not executed contracts - until deliv-
ered by the agent in Virginia. They are, then, local transac-
tions, and are governed by the local law." 7

By focusing on the narrow act of issuing an insurance policy, the
Court not only found that insurance was not interstate commerce, but
also solidified the exclusive domain of the states to regulate the busi-
ness of insurance." 8 This narrow view of the application of the Com-
merce Clause to the insurance industry prevailed for the next seventy-

111. See id. (stating that the state law applied only to foreign insurers).
112. Id. at 169-70, 177.
113. Id. at 169.
114. Id.
115. Id. Paul also alleged that the Virginia statute violated the Privileges and Im-

munities Clause. Id. at 169-70. As'to this claim, the Court found that the Privileges
and Immunities Clause applied only to citizens, that corporations were not citizens
under the Privileges and Immunities Clause, and that because the foreign insurer was a
corporation, its agent could not assert a violation of the Clause. Id. at 177-182.

116. Paul, 75 U.S. at 182-85.
117. Id. at 183.
118. See Howard, 25 WnLAMETTE L. REV. at 21-23 (stating not only that the issu-

ance of the policy is a narrow criteria but that the Paul decision "seemed almost as
unrealistic in 1869 as it does today.").
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five years, despite repeated attempts to overrule Paul.119 However,
the emergence of a national economy which became increasingly inter-
connected and interdependent expanded this narrow image of inter-
state commerce and, as a consequence, drew insurance regulation
within the control of the federal government. 120

In 1944, the Supreme Court ended the exclusive right of the
states to regulate the business of insurance as set forth in Paul v. Vir-
ginia, and expanded the Federal Government's ability to regulate in-
surance by holding that the insurance business was interstate
commerce. 12 1 In United States v. South-Eastern Underwriters Associ-
ation,12 2 a federal grand jury indicted a number of insurance compa-
nies and charged them with violating federal antitrust law under the
Sherman Anti-Trust Act ("Sherman Act"). 123 The defendants de-
murred, claiming that they did not have to conform with the Sherman
Act's standards of business conduct because Congress enacted the
Sherman Act under Commerce Clause authority and the business of
insurance was not commerce. 12 4 The United States District Court for
the Northern District of Georgia agreed on these grounds and sus-
tained the demurrer. 12 5 Subsequently, the Government appealed di-
rectly to the United States Supreme Court.' 26

119. See United States v. South-Eastern Underwriters Ass'n, 322 U.S. 533, 534
(1944) (noting that this Court has held for seventy-five years that states exclusively
regulate insurance). See also South Eastern Underwriters, 322 U.S. at 567 n.2 (Stone,
J., dissenting) (stating that the Court has had unvarying and numerous decisions that
"insurance is not commerce." (citing Paul v. Virginia, 75 U.S. 168 (1868)); Ducat v. City
of Chicago, 77 U.S. 410 (1871); Liverpool & London Life & Fire Ins. Co. v. Massachu-
setts, 77 U.S. 566 (1870); Fire Ass'n v. New York, 119 U.S. 110 (1886); Hooper v. Califor-
nia, 155 U.S. 648 (1895); Noble v. Mitchell, 164 U.S. 367 (1896); Orient Ins. Co. v.
Daggs, 172 U.S. 557 (1899); New York Life Ins. Co. v. Cravens, 178 U.S. 389 (1900);
Nutting v. Massachusetts, 183 U.S. 553 (1902); New York Life Ins. Co. v. Deer Lodge
County, 231 U.S. 495 (1913); Northwestern Mut. Life Ins. Co. v. Wisconsin, 247 U.S.
132 (1918); National Union Fire Ins. Co. v. Wanberg, 260 U.S. 71 (1922)); Bothwell v.
Buckbee, Mears Co., 275 U.S. 274 (1927). The initial case of Paul v. Virginia was de-
cided in 1868, and the notion that insurance was not a transaction in commerce was
reversed in 1944 in U.S. v. South-Eastern Underwriters Ass'n. See Paul v. Virginia, 75
U.S. 168 (1868); United States v. South-Eastern Underwriters Ass'n, 322 U.S. 533, 537,
538 n.6 (1944); South-Eastern Underwriters, 322 U.S. 533, 567, 567 n.2 (Stone, J.,
dissenting).

120. See United States Dep't of Treasury v. Fabe, 508 U.S. 491, 499 (1993) (stating
that "the emergence of an interconnected and interdependent national economy, how-
ever, prompted a more expansive jurisprudential image of interstate commerce."); infra
notes 121-30 and accompanying text.

121. See United States v. South-Eastern Underwriters Ass'n, 322 U.S. 533, 534,
545, 553 (1944).

122. 322 U.S. 533 (1944).
123. South-Eastern Underwriters, 322 U.S. at 534-35.
124. Id. at 536.
125. Id. at 533, 536.
126. Id. at 533.
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On appeal, a divided four-to-three Supreme Court reversed what
it called the sole reason for the district court's holding: that the entire
business of insurance can never be within the meaning of the Com-
merce Clause. 127 The insurance companies argued that the Court
would destroy a vast system of state insurance law if it held that the
Sherman Act applied to insurance. 128 The majority opinion, authored
by Justice Hugo Black, rebutted this contention by calling the insur-
ance companies' argument "exaggerated."129 The Court also held that
the business of insurance constituted interstate commerce by recog-
nizing a wide variety of activities that were generally conducted by
insurance companies across state lines.130

In dissent, Chief Justice Harlan Stone did not challenge the ma-
jority's concept of the business of insurance. 131 However, Chief Jus-
tice Stone did underscore that one deleterious effect of the opinion
would be to withdraw a large measure of the states' regulation of in-
surance and to bestow it on the Federal Government, which had
adopted no scheme of regulation regarding the business of insur-
ance. 132 Justice Robert Jackson echoed similar concerns in his dis-
sent.' 33 Justice Jackson stated that the Court's decision would, at the
very least, necessitate an expansive overhauling of state legislation, a

127. Id. at 537-38. Out of nine justices, two took no part in the case and three dis-
sented. Id. at 562-95 (Stone, C.J., Frankfurter, Jackson, J.J., dissenting).

128. South-Eastern Underwriters, 322 U.S. at 561.
129. Id. at 562.
130. Id. at 541-43. After considering the scope of activities constituting the busi-

ness of insurance, the Court included numerous pre-issuance and post-issuance activi-
ties. See id. at 541-43 (noting the payments of policy obligations, collection of
premiums, communications regarding execution of policy contracts, investments made
by the insurer, and solicitation of prospects constituted some of the pre-issuance and
post-issuance activities). See also Howard, 25 WiLLAmrrE L. REv. at 26 (stating that
the formation of the insurance contract was only a minuscule part of Justice Black's
interpretation of the business of insurance). Justice Black also intended to include "ne-
gotiations and events prior to execution of the contracts and the innumerable transac-
tions necessary to performance of the contracts." Id.

131. See generally South-Eastern Underwriters, 322 U.S. 533, 562-583 (Stone, C.J.,
dissenting) (focusing solely on the allegedly detrimental consequences to state law of the
majority opinion).

132. South-Eastern Underwriters, 322 U.S. at 580-81 (Stone, C.J., dissenting).
Chief Justice Stone noted that states, relying upon the constitutional doctrine that in-
surance was not commerce, underwent vast efforts and expended vast amounts of capi-
tal to develop schemes of state regulation of the insurance industry. Id. at 581 (Stone,
C.J., dissenting). Furthermore, Chief Justice Stone suggested that the majority opinion
cast "serious doubt as to the validity of state taxes which may now be thought to dis-
criminate against the interstate commerce.... or the extent to which conditions may be
imposed on the right of insurance companies to do business within a state; or in general
the extent to which the state may regulate whatever aspects of the business are now for
the first time to be regarded as interstate commerce." Id. at 581-82 (Stone, C.J.,
dissenting).

133. Id. at 584-95 (Jackson, J., dissenting). See infra note 134 and accompanying
text.
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course that he called "reckless" considering the lack of federal legisla-
tion designed to supplant state laws.134 Because these dissenting
opinions raised concerns about the viability of existing state regula-
tions controlling the business of insurance, the Court's opinion in
South-Eastern Underwriters is generally credited with providing the
impetus for passage of the McCarran-Ferguson Act the next year. 135

2. Enactment of the McCarran-Ferguson Act: A Step Back

On January 18, 1945, Senator McCarran introduced a legislative
bill to Congress. 136 Congress ultimately enacted and codified the bill
into law as the McCarran-Ferguson Act ("McCarran-Ferguson" or "the
Act").137 The Act, as it currently reads in the United States Code, pro-
vides in pertinent part:

§ 1011. Declaration of Policy
Congress hereby declares that the continued regulation

and taxation by the several States of the business of insur-
ance is in the public interest, and that silence on the part of
Congress shall not be construed to impose any barrier to the
regulation or taxation of such business by the several States.
§ 1012. Regulation by State law; Federal law relating specifi-
cally to insurance; applicability of certain Federal laws after
June 30, 1948

(a) State regulation.
The business of insurance, and every person engaged

therein, shall be subject to the laws of the several States
which relate to the regulation or taxation of such business.

(b) Federal regulation.

134. South-Eastern Underwriters, 322 U.S. at 590 (Jackson, J., dissenting).
135. GERALD GUNTHER, CONSTrrUTIONAL LAW 302 (12th ed. 1991). See Barnett Bank

of Marion County v. Nelson, 116 S. Ct. 1103, 1112 (1996) (stating that Congress quickly
responded to South-Eastern Underwriters by passing the McCarran-Ferguson Act);
United States Dep't of Treasury v. Fabe, 508 U.S. 491, 499 (1993) (also noting that the
McCarran-Ferguson Act was in response to South-Eastern Underwriters); Union Labor
Life Ins. Co. v. Pireno, 458 U.S. 119, 135-36 (1982) (explaining that Congress enacted
McCarran-Ferguson in response to South-Eastern Underwriters); Group Life & Health
Ins. Co. v. Royal Drug, Co., 440 U.S. 205, 217 (1979) (stating that the McCarran-Fergu-
son Act was passed in response to South-Eastern Underwriters); SEC v. National Sec.,
Inc., 393 U.S. 453, 459 (1969) (noting that the South-Eastern Underwriters opinion
threatened state supremacy in insurance and McCarran-Ferguson "was an attempt to
turn back the clock."). See 'also Howard, 25 WiLAMErE L. REv. at 23, 27-28 (noting
that South-Eastern Underwriters and the subsequent outcry from the insurance indus-
try over the federal government entering the field of insurance provided the impetus for
the passage of the McCarran-Ferguson Act).

136. 91 CONG. REC. 330 (1945).
137. McCarran-Ferguson Act, ch. 20, 59 Stat. 33 (1945) (codified as amended at 15

U.S.C. §§ 1011-15 (1994)). Author's note: A comprehensive legislative history of the Mc-
Carran-Ferguson Act is beyond the scope of this Note.
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No act of Congress shall be construed to invalidate, im-
pair, or supersede any law enacted by any State for the pur-
pose of regulating the business of insurance,... unless such
Act specifically relates to the business of insurance: Pro-
vided, That after June 30, 1948, the Act of July 2, 1890, as
amended, known as the Sherman Act, and the Act of October
15, 1914, as amended, known as the Clayton Act, and the Act
of September 26, 1914, known as the Federal Trade Commis-
sion Act, as amended, shall be applicable to the business of
insurance to the extent that such business is not regulated by
State law. 138

Section 1012(b) uses the term "business of insurance" three sepa-
rate times in two clauses ("Clause 1, and "Clause 2").139 Clause 1 can
further be broken down into two phrases. 140 The first phrase provides
that even if Congress legislates on an area that would otherwise affect
insurance, state regulation of the business of insurance preempts such
federal law.141 However, the second phrase, "unless such Act specifi-
cally relates to the business of insurance," exempts the protection af-
forded state laws in the first phrase. 142 Clause 2, known as the
"antitrust exemption" or the "proviso," provides that federal antitrust
legislation will control the business -of insurance unless that business
is already regulated by state law. 143 The use of the same term, "busi-
ness of insurance," in three distinct areas of the statute and a history
of judicial interpretation of one or more of the terms has prompted
some commentators to advocate a multi-definitional approach to the
term "business of insurance.' 44 In contrast, however, a maxim of

138. 15 U.S.C. §§ 1011-1012 (1994). From its enactment, the Act has undergone
amendment only once. Id. The amendment, made in July of 1947, made an inconse-
quential change to subsection (b) of § 1012 by substituting "June 30, 1948," for "January
1, 1948." Id.

139. See 15 U.S.C. § 1012(b) (1994).
140. See infra notes 141-43 and accompanying text.
141. See 15 U.S.C. § 1012(b).
142. Id.
143. Id.
144. See Howard, 25 WnLAME=E L. REV. at 38 (advocating an interpretation of the

two clauses as distinct in their meaning and purpose); Robert P. Rothman, Note, The
Definition of "Business of Insurance" Under the McCarran-Ferguson Act After Royal
Drug, 80 COLUM. L. REV. 1475 (1980) (stating that there is "a narrow definition of the
business of insurance... appropriate only in the anti-trust context."); Charles R. Mc-
Guire, Should Banks Sell Insurance? The Relationship of Section 92 of the Banking Act,
The McCarran-Ferguson Act and State Laws Restricting Bank Activity, 22 J. LEGIS. 19,
31 (1996) (stating that "the term 'business of insurance' was not intended as a term of
art when it was used in the McCarran-Ferguson Act. It is also clear that Congress was
well aware that exemptions from the antitrust laws were to be treated strictly. The
result seems to be that the McCarran-Ferguson Act was dealing with two very different
issues in the two clauses."). Arguably, the United States Supreme Court has adopted
this multi-definitional approach to section 1012(b). Fabe, 508 U.S. at 504-05. See infra
notes 245-47 and accompanying text.
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statutory construction stands in the way of this multi-definitional ap-
proach: "identical words used in different parts of the same act are
intended to have the same meaning.1 45

3. Judicial Response and the Seminal Definition of the "Business of
Insurance"

On June 3, 1946, the United States Supreme Court sustained the
constitutionality of the McCarran-Ferguson Act. 146 In Prudential Ins.
Co. v. Benjamin,147 the Supreme Court upheld a South Carolina law
which levied an annual license tax of three percent on foreign insur-
ers' annual premiums collected from South Carolina policyholders. 148

The same law did not levy such a tax on domestic insurers. 14 9 The
Prudential Insurance Company ("Prudential"), a New Jersey corpora-
tion, brought suit under the original jurisdiction of the South Carolina
Supreme Court.150 The South Carolina Supreme Court upheld the
South Carolina law under the authority of the McCarran-Ferguson
Act and dismissed Prudential's petition. 15 1 Thereafter, Prudential ap-
pealed to the United States Supreme Court. 152

On appeal, Prudential challenged the law on two grounds. 153

First, Prudential alleged that the state law violated the Commerce
Clause because the tax discriminated against interstate commerce.15 4

Second, Prudential argued that Congress lacked the requisite power
to limit the scope of the Commerce Clause in enacting the McCarran-
Ferguson Act. 155 The South Carolina Insurance Commissioner denied
that the tax was discriminatory, but in any event, maintained that the
tax was valid because Congress had consented to the continuance of

145. Sullivan v. Stroop, 496 U.S. 478, 484 (1990) (explaining that giving identical
words used in the same act, but located in different parts, the same meaning is the
normal rule for statutory construction); Sorenson v. Secretary of Treasury, 475 U.S.
851, 860 (1986) (noting that the normal rule of statutory construction assumes that
"identical words used in different parts of the same act are intended to have the same
meaning.") (quoting Helvering v. Stockholms Enskilda Bank, 293 U.S. 84, 87 (1934)
(quoting Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427, 433 (1932)
(stating that "[u]ndoubtedly, there is a natural presumption that identical words used
in different parts of the same act are intended to have the same meaning.") (citation
omitted)).

146. Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 427 (1946).
147. 328 U.S. 408 (1946).
148. Prudential, 328 U.S. at 409-10, 440.
149. Id. at 410-11.
150. Prudential Ins. Co. of Am. v. Murphy, 35 S.E.2d 586, 587 (1945), affd sub nom.

Prudential Ins. Co. v. Benjamin, 328 U.S. 408 (1946).
151. Murphy, 35 S.E.2d at 588-89, 592.
152. Prudential, 328 U.S. at 409.
153. Id. at 410-12. See infra notes 154-55 and accompanying text.
154. Prudential, 328 U.S. at 410.
155. Id. at 412.
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this type of taxation by passing the McCarran-Ferguson Act. 156 The
Supreme Court affirmed the South Carolina Supreme Court. 15 7 The
Court invalidated Prudential's claim that Congress' limited powers
under the Commerce Clause prevented enactment of the Act.158 After
articulating Congress' broad authority to legislate under the Com-
merce Clause, the Court turned to the specific tenets of the Act. 159 In
so doing, the Court addressed, for the first time, the scope of sections
1011, 1012(a), and the first clause of section 1012(b). 160 The Court
omitted any direct determination of whether the South Carolina law
was enacted to regulate the business of insurance. 16 1 Instead, the
Court generally noted Congress' purpose of giving broad support to
maintain existing and future state systems for regulating the business
of insurance. 

162

With the question answered as to the Act's continued viability
under the aegis of the Commerce Clause, twenty-three years later the
United States Supreme Court entered into a more comprehensive
analysis of the Act in Securities and Exchange Commission v. Na-
tional Securities, Inc..16 3 In National Securities, two insurance com-
panies ("companies") attempted to obtain approval for a merger from
their shareholders. 16 4 The Securities and Exchange Commission
("SEC"), however, commenced an action in the United States District
Court for the District of Arizona seeking to temporarily enjoin the
merger.16 5 The SEC alleged fraud in the companies' communication
with shareholders because the solicitation contained misrepresenta-

156. Id. at 411-12.
157. Id. at 409, 440.
158. Id. at 412, 427.
159. Id. at 418-29.
160. Id. at 429-30. See Howard, 25 WILLAmETrE L. REV. at 34 (stating that Pruden-

tial was the first interpretation of sections 1, 2(a), and the first portion of section 2(b) of
the Act).

161. See generally Prudential, 328 U.S. at 408-40 (failing to state that the South
Carolina law was "enacted ... to regulate the business of insurance" under the first
clause of section 1012(b)). In fact, the Court explicitly stated it was not necessary to
spend much time interpreting the Act. Id. at 429.

162. Prudential, 328 U.S. at 429. Moreover, one commentator has noted that the
Court in Prudential adopted an extensive interpretation of the phrase "business of in-
surance." Howard, 25 WimxrE= L. REV. at 34-35 (suggesting that because the Court
mentioned the licensing, taxing, issuing policies, collecting premiums and paying losses
as functions of Prudential's business of insurance, the Court intended the activities con-
ducted from the issuance of a policy to the payment of a beneficiary to be included as
part of the business of insurance).

163. 393 U.S. 453,457-64 (1969). Compare Prudential, 328 U.S. at 429 (1946) (stat-
ing that it was not necessary to spend time interpreting the McCarran-Ferguson Act)
with SEC v. National Sec., Inc., 393 U.S. 453, 457-64 (1969) (engaging in an lengthy
analysis of the McCarran-Ferguson Act).

164. National Sec., 393 U.S. at 455.
165. Id.
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tions and omissions of material facts in violation of section 10(b) of the
Securities Exchange Act of 1934 and Rule 10b-5 promulgated thereun-
der. 166 The district court denied the SEC temporary injunctive relief
on the grounds that the SEC failed to state a claim for relief; shortly
thereafter the shareholders and the Arizona Director of Insurance ap-
proved the merger. 167 The SEC then amended its complaint and
sought to rescind the merger, whereupon the resulting merged insur-
ance company, National Securities, moved for a judgment on the
pleadings. 168 National Securities maintained that the Arizona Direc-
tor of Insurance, charged with reviewing and approving acceptable
mergers of insurance companies under state insurance laws, was the
ultimate authority to approve insurance company mergers pursuant
to the McCarran-Ferguson Act. 169 The district court agreed and held

166. Id. Section 10(b) of the Securities Exchange Act of 1934 provides:
It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce or of the mails, or of any facil-
ity of any national securities exchange...
(b) To use or employ, in connection with the purchase or sale of any security
registered on a national securities exchange or any security not so registered,
any manipulative or deceptive device or contrivance in contravention of such
rules and regulations as the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of investors.

Securities Exchange Act of 1934, ch. 404, 48 Stat. 891 (codified as amended at 15 U.S.C.
§ 78j(b) (1994)). Rule 10b-5 provides:

It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails or of any facil-
ity of any national securities exchange,
(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or.to omit to state a mate-
rial fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading, or
(c) To engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person, in connection with the purchase
or sale of any security.

17 C.F.R. § 240.10b-5 (1968).
167. National Sec., 393 U.S. at 455-56.
168. Id. at 456. The Court stated that "[tihe previously sought injunction forbidding

further violations of Rule 10b-5 was to be supplemented by court orders unwinding the
merger and returning the situation to the status quo ante, requiring ... an accounting
of unlawful gains." Id.

169. National Sec., 393 U.S. at 457. The United States Supreme Court quoted the
Arizona statute in dispute as ARiz. REV. STAT. ANN. § 20-731 (Supp. 1969). Id. The
United States District Court for the District of Arizona quoted this statute which pro-
vides in part:

A. A domestic stock insurer of any kind may merge or consolidate with another
domestic or foreign stock insurer by complying with the provisions of general
law governing the merger or consolidation of stock corporations formed for
profit, but subject to subsection B of this section.
B. No such merger or consolidation shall be effectuated unless in advance
thereof the plan and agreement therefor have been filed with and approved in
writing by the director of insurance. The director shall give his approval
within a reasonable time after filing unless he finds the plan or agreement:
1. Is contrary to law.
2. Inequitable to the stockholders of any domestic insurer involved.
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that the Arizona statute was enacted to regulate the business of insur-
ance under the meaning of section 1012(b). 1 70 Thereafter, the United
States Court of Appeals for the Ninth Circuit affirmed, holding the
merger was part of the business of insurance. 171

The SEC appealed the Ninth Circuit's decision to the United
States Supreme Court.172 The Supreme Court reversed, holding that
the McCarran-Ferguson Act furnished no reason for refusing the rem-
edies the SEC sought.173 On appeal, National Securities argued that
the Act barred the SEC's suit because the Arizona Director of Insur-
ance approved of the merger, as was his duty under state insurance
laws. 174 In contrast, the SEC argued that there was no conflict be-
tween state and federal law because the Arizona statute did not give
the Insurance Director the ability to determine whether National Se-
curities had made full disclosure with its solicitation of proxies. 175

The Supreme Court stated that "[t]he first question posed by this case
is whether the relevant Arizona statute is a 'law enacted ... for the
purpose of regulating the business of insurance' within the meaning of
the McCarran-Ferguson Act.' 7 6 The Court reasoned that the state
law was not attempting to regulate the. insurance relationship, but
rather the relationship between stockholders and their company. 177

3. Would substantially reduce the security of service to be rendered to policy-
holders of the domestic insurer in this state or elsewhere.

SEC v. National Sec., Inc., 252 F. Supp. 623, 625 (D. Ariz. 1966) (quoting ARiz. REV.
STAT. ANN. § 20-731 (Supp. 1969), affd, 387 F.2d 25 (9th Cir. 1967), rev'd, 393 U.S. 453
(1969).

170. National Sec., 252 F. Supp. at 626. Additionally, the district court did not ad-
dress whether either section 10(b) of the Securities and Exchange Act of 1934 or Rule
10b-5 promulgated thereunder "specifically relates to the business of insurance." See
generally SEC v. National Sec., Inc., 252 F. Supp. 623 (D. Ariz. 1966).

171. National Sec., 393 U.S. at 456.
172. Id.
173. Id. at 462, 469. Only one justice, Justice Black, dissented from the majority

opinion authored by Justice Marshall. Id. at 469 (Black, J., dissenting). While Justice
Harlan and Justice Stewart both concurred and dissented, they agreed with the major-
ity regarding the McCarran-Ferguson Act issue and dissented on the limited basis of
the necessity of having to address the scope of Rule 10b-5. Id. at 469 (Harlan & Stew-
art, JJ., concurring).

174. National Sec., 393 U.S. at 457. The Insurance Commissioner determined the
merger was neither "inequitable to the stockholders of any domestic insurer" nor other-
wise "contrary to law" pursuant to ARiz. REV. STAT. ANN. § 20-731 (Supp. 1969). Id. at
457.

175. National Sec., 393 U.S. at 457. Immediately afterward, however, the Court
stated that it did not find it necessary to inquire into what it called this state-law dis-
pute. Id.

176. National Sec., 393 U.S. at 457.
177. Id. at 460. Conspicuous by its absence, the Court did not reference the specific

provisions of the Arizona statute in dispute in reaching this determination. See gener-
ally SEC v. National Sec., Inc., 393 U.S. 453, 453-69 (1969). See also Ashwander v.
Tennessee Valley Auth., 297 U.S. 288, 346 (1936) (Brandeis, J., concurring). Justice
Brandeis compiled the rules the Court has developed to avoid passing upon many of the
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As such, the Arizona law was not insurance regulation, but securities
regulation which fell outside the protections of the Act. 178

The Supreme Court also focused on the meaning of the phrase
"business of insurance.1 79 The Supreme Court stated that the Act's
legislative history offered no real assistance in revealing the meaning
of this phrase because Congress was primarily concerned with
ratemaking, antitrust laws, and the State's power to tax insurance
companies.180 In an oft-quoted passage, the Court embarked on its
own attempt to define this meaning:

The [McCarran-Ferguson Act] did not purport to make the
States supreme in regulating all the activities of insurance
companies; its language refers not to the persons or companies
who are subject to state regulation, but to laws "regulating the
business of insurance." Insurance companies may do many
things which are subject to paramount federal regulation; ....
Certainly the fixing of rates is part of this business;... [t]he
selling and advertising of policies, . . . licensing of companies
and their agents . . . are also within the scope of the statute.
Congress was concerned with the type of state regulation that
centers around the contract of insurance, the transaction
which Paul v. Virginia held was not "commerce." The rela-

constitutional questions raised before it. Ashwander, 297 U.S. at 346 (Brandeis, J., dis-
senting). He stated the rules as follows:

1. The Court will not pass upon the constitutionality of legislation in a
friendly, non-adversary, proceeding, declining because to decide such questions
"is legitimate only in the last resort, and as a necessity in the determination of
real, earnest and vital controversy between individuals. It never was the
thought that, by means of a friendly suit, a party beaten in the legislature
could transfer to the courts an inquiry as to the constitutionality of the legisla-
tive act. .. ."
2. The Court will not "anticipate a question of constitutional law in advance of
the necessity of deciding it .. "
3. The Court will not "formulate a rule of constitutional law broader than is
required by the precise facts to which it is to be applied ......
4. The Court will not pass upon a constitutional question although properly
presented by the record, if there is also present some other ground upon which
the case may be disposed of. This rule has found most varied application.
Thus, if a case can be decided on either of two grounds, one involving a consti-
tutional question, the other a question of statutory construction or general law,
the Court will decide only the latter. ...
5. The Court will not pass upon the validity of a statute upon complaint of one
who fails to show that he is injured by its operation. ...
6. The Court will not pass upon the constitutionality of a statute at the in-
stance of one who has availed himself of its benefits. ...
7. "When the validity of an act of the Congress is drawn in question, and even
if a serious doubt of constitutionality is raised, it is a cardinal principle that
this Court will first ascertain whether a construction of the statute is fairly
possible by which the question may be avoided."

Id. at 346-48 (Brandeis, J., dissenting) (citations omitted).
178. National Sec., 393 U.S. at 460.
179. Id. at 459.
180. Id. at 458-59.
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tionship between insurer and insured, the type of policy
which could be issued, its reliability, interpretation, and en-
forcement - these were the core of the "business of insur-
ance." Undoubtedly, other activities of insurance companies
relate so closely to their status as reliable insurers that they
too must be placed in the same class. But whatever the exact
scope of the statutory term, it is clear where the focus was -
it was on the relationship between the insurance company
and the policyholder. Statutes aimed at protecting or regu-
lating this relationship, directly or indirectly, are laws regu-
lating the "business of insurance." 18 1

The Court set forth this meaning of the "business of insurance" in the
context of those state laws regulating the business of insurance.18 2

Although the Court did not state that this meaning applied to those
federal laws which specifically relate to the business of insurance, no-
where in the opinion did the Court limit the definition as solely appli-
cable to state laws regulating the business of insurance. 18 3

4. Circumscribing an Expansive Definition

Ten years later, standing in sharp contrast to the broad definition
of the "business of insurance" set forth in National Securities, the
United States Supreme Court delineated the meaning of the phrase
"business of insurance" from three primary elements present in insur-
ance contracts.18 4 Group Life & Health Insurance Co., Inc. v. Royal
Drug, Co.,185 concerned an antitrust problem involving an insurance
company which allegedly conspired to fix prices in violation of Section
1 of the Sherman Act.18 6 In Royal Drug, a group of independent phar-
macies brought suit in the Federal District Court for the Western Dis-
trict of Texas against Group Life & Health Insurance Co., known as
Blue Shield of Texas ("Blue Shield").' 8 7 The independent pharmacies
alleged that certain provider agreements between Blue Shield and se-
lect pharmacies fixed the retail prices of drugs and pharmaceuti-

181. Id. at 459-60 (citations omitted) (emphasis added). For an extensive line by
line analysis of this passage, see Howard, 25 WILLAME rr L. REV. at 39-45 (stating the
passage as a whole intended to create a broad definition of the business of insurance).

182. National Sec., 393 U.S. at 458. The Court phrased the issue as "whether state
laws aimed at protecting the interests of those who own securities in insurance compa-
nies are the type of laws referred to in the 1945 enactment." Id.

183. See generally SEC v. National Sec., Inc., 393 U.S. 453, 453-69 (1969).
184. Compare SEC v. National Sec., Inc., 393 U.S. 453,459-60 (1969) (broadly defin-

ing the "business of insurance") with Group Life & Health Ins. Co., Inc. v. Royal Drug
Co., 440 U.S. 205, 211-233 (1979) (narrowly defining the "business of insurance").

185. 440 U.S. 205 (1979).
186. Royal Drug, 440 U.S. at 207.
187. Id.

19971
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cals.18s Blue Shield's insurance policies, which referenced these
provider agreements, underwent a prior approval process under Texas
law which required the forms to be filed with and approved by the
Texas State Board of Insurance.' 8 9 Blue Shield moved for summary
judgment, challenging the suit on the grounds that the provider agree-
ments were exempt from federal antitrust law under the antitrust ex-
emption in the McCarran-Ferguson Act. 190 The district court
subsequently granted summary judgment for Blue Shield.' 9 1 The dis-
trict court reasoned that Blue Shield correctly invoked the antitrust
exemption in McCarran-Ferguson because the provider agreements
were. the "business of insurance" and were already regulated by state
law. 19 2 The independent pharmacies then appealed to the United
States Court of Appeals for the Fifth Circuit. 19 s The Fifth Circuit re-
versed, and held that the agreements were not the "business of insur-
ance" under the meaning of section 1012(b).194

Blue Shield appealed to the United States Supreme Court which
granted certiorari. 19 5 On appeal, the United States Supreme Court
affirmed the Fifth Circuit and upheld the independent pharmacies'
right to bring the federal antitrust suit, despite the antitrust exemp-
tion in section 1012(b). 196 In a five-to-four decision, the Supreme
Court held that the provider agreements did not constitute the "busi-
ness of insurance" because they did not fall within the parameters of

188. Id. To provide the benefits to policyholders, Blue Shield entered into provider
agreements with selected pharmacies. Id. at 209. Under the terms of the "Pharmacy
Agreements," each of the contracting pharmacies was to sell prescription drugs to Blue
Shield policyholders for a flat $2.00 charge per prescription. Id. Blue Shield agreed to
reimburse each pharmacy for the cost of acquiring the drugs they sold policyholders. Id.
Under their insurance policies, Blue Shield policyholders were free to purchase drugs
from the selected pharmacies for $2.00 per prescription, or from other independent
pharmacies for the full market price. Id. If a policyholder chose the latter, he would be
reimbursed for 75 percent of the market price of the drug, less a $2.00 deductible. Id.

189. Group Life & Health Ins. Co. v. Royal Drug Co., 415 F. Supp. 343, 345 (W.D.
Tex. 1976), rev'd, 556 F.2d 1375 (5th Cir. 1977), affd, 440 U.S. 205 (1979).

190. Royal Drug, 440 U.S. at 207.
191. Id. at 207.
192. Id. at 207-08.
193. Royal Drug Co. v. Group Life & Health Ins. Co., 556 F. 2d 1375, 1377 (5th Cir.

1977), affd, 440 U.S. 205 (1979).
194. Royal Drug, 556 F.2d at 1375, 1377, 1387. The Fifth Circuit reasoned that the

provider agreements were so unrelated to Blue Shield's obligations that they "place[d]
[Blue Shield] in the business of providing products and services" rather than insurance.
Id. at 1382.

195. Royal Drug, 440 U.S. at 208.
196. Royal Drug, 440 U.S. at 207, 210, 233. Justice Potter Stewart, who concurred

in National Securities as to the Court's interpretation of the McCarran-Ferguson Act,
authored the majority opinion. Id. at 207. See supra note 173 and accompanying text.
The author of the dissent was Justice William J. Brennan, who was joined by Justice
Thurgood Marshall, the author of the National Securities majority opinion. Id. at 233.
See supra note 173 and accompanying text.
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three primary elements of an insurance contract. 197 The Court stated
that the provider agreements did not: 1) involve the spreading and
underwriting of a policyholder's risk, 2) relate to the contract between
the insurer and the insured, and 3) involve parties wholly inside the
insurance industry. 198 First, the Court reasoned that the provider
agreements did not involve the spreading and underwriting of a poli-
cyholder's risk because they were merely agreements for the purchase
of services and goods by Blue Shield. 199 Second, the Court explained
that the provider agreements did not relate to the contract between
the insurer and the insured because they were separate contractual
agreements between Blue Shield and select pharmacies. 200 Third, the
Court stated that these provider agreements involved "parties wholly
outside the insurance industry" because Congress did not intend for
all contracts an insurance company has with providers of goods and
services to its policyholders to be within the scope of the McCarran-
Ferguson Act.201 Therefore, the Court concluded that the independ-
ent pharmacies were entitled to bring suit against Blue Shield despite
the antitrust exemption under the second clause of section 1012(b) of
McCarran-Ferguson. 20 2

In 1982, the United States Supreme Court further refined the
meaning of the "business of insurance" from the three primary ele-
ments of an insurance contract articulated in Royal Drug.20 3 In
Union Labor Life Insurance Co. v. Pireno,20 4 the Supreme Court con-
fronted whether certain review procedures by a committee of New
York chiropractors for insurance companies violated federal antitrust
law.20 5 As required by New York law, the Union Labor Life Insurance
Company ("ULL") had to cover policyholder claims for certain chiro-

197. Royal Drug, 440 U.S. at 211-16, 231-33 (citations omitted).
198. Id. at 211-15 (citing 1 GEORGE COUCH, CYCLOPEDIA OF INSURANCE LAw § 1:3 (2d

ed. 1959); ROBERT KEETON, INSURANCE LAw § 1.2(a) (1971); 1 GEORGE RICHARDS, THE
LAW OF INSURANCE § 2 (W. Freedman 5th ed. 1952); SEC v. Variable Annuity Life Ins.
Co., 359 U.S. 65 (1959)); id. at 215-16 (citing SEC v. National Securities, Inc., 393 U.S.
453, 460 (1969)); id. at 231 (citing Case-Swayne Co. v. Sunkist Growers, Inc., 389 U.S.
384 (1967); United States v. Borden Co., 308 U.S. 188 (1939)).

199. Royal Drug, 440 U.S. at 214.
200. Id. at 216.
201. Id. at 231-233. See id. at 232 n.40 (listing other such contracts as between an

insurance company and hospitals, lawyers, doctors, and the-like). One commentator
has opined that all three Royal Drug factors "focus on the underwriting period and have
the combined effect of restoring the Paul v. Virginia['s]" narrow emphasis on the issu-
ance of the insurance policy, at least with regard to the meaning of such phrase as used
in McCarran-Ferguson's antitrust exemption. Howard, 25 WLLAMErE L. REV. at 56.

202. Royal Drug, 440 U.S. at 210, 233. The Court expressly refused to determine
whether the Pharmacy Agreements were illegal under the federal antitrust laws. Id. at
210.

203. See Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 129 (1982).
204. 458 U.S. 119 (1982).
205. Pireno, 458 U.S. at 122.
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practic treatments in its health insurance policies. 206 The ULL poli-
cies, however, limited compensation to "reasonable charges" for
"necessary medical care and services."20 7 In order to determine what
was reasonable, ULL contracted with the New York State Chiropractic
Association ("NYSCA") which had established a Peer Review Commit-
tee to assist insurers in evaluating claims of the chiropractic treat-
ments provided to policyholders. 208

Because many of his bills had been denied by the Peer Review
Committee, Alexander Pireno, a chiropractor, filed a federal antitrust
action in the United States District Court in the Southern District of
New York against ULL and NYSCA.209 Pireno specifically requested
injunctive and declaratory relief against ULL's ongoing use of
NYSCA's Peer Review Committee in reviewing policyholders'
claims. 210 The defendants moved for summary judgment on the
ground that the Peer Review Committee's practices were exempt from
federal antitrust laws by virtue of the proviso in section 1012(b) of the
McCarran-Ferguson Act. 211 Subsequently, the district court granted
summary judgment.21 2 The United States Court of Appeals for the
Second Circuit, however, reversed.213 The defendants then appealed
the Second Circuit's decision to the United States Supreme Court.214

On appeal, a divided United States Supreme Court affirmed the
Second Circuit's holding.215 The Supreme Court based its decision
upon the determination that the peer review practices were not the
"business of insurance" within the meaning of the proviso of section
1012(b). 216 In so doing, the Court relied on Royal Drug to memorialize
three criteria used to determine whether certain practices were part of

206. Id.
207. Id. at 122-23.
208. Id. The Committee was established in 1971 and was composed of 10 New York

chiropractors who served on a voluntary basis. Id. at 123.

209. Pireno, 458 U.S. at 123-24. Pireno specifically claimed that the peer review
practices of ULL violated Section 1 of the Sherman Anti-Trust Act. Id. at 124.

210. Pireno, 458 U.S. at 124.
211. Pireno v. New York State Chiropractic Ass'n, 650 F.2d 387,389 (2nd Cir. 1981),

affd sub nom. Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119 (1982).
212. 650 F.2d 387, 389 (2nd Cir. 1981), affd sub nom. Union Labor Life Ins. Co. v.

Pireno, 458 U.S. 119 (1982).
213. Pireno, 650 F.2d at 395. The Second Circuit reasoned that ULL's use of

NYSCA's Peer Review Committee did not constitute the "business of insurance." Id.
214. Pireno, 458 U.S. at 119, 125.
215. Id. at 134 (6-3 decision). The Court phrased what it called the only issue before

it as: "whether [ULL and NYSCA's] peer review practices are exempt from antitrust
scrutiny as part of the 'business of insurance.'" Id. at 126.

216. Pireno, 458 U.S. at 134.
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the "business of insurance" exempted from federal antitrust laws by
section 1012(b). 2 17 The Court stated those criteria as:

[(1)] whether the practice has the effect of transferring or
spreading a policyholder's risk;
[(2)] whether the practice is an integral part of the policy rela-
tionship between the insurer and the insured; and
[(3)] whether the practice is limited to entities within the in-
surance industry. 218

Immediately afterwards, the Court noted that none of these criteria
were necessarily determinative standing alone. 219 The Court then
proceeded to demonstrate how the peer review practices failed to meet
all three criteria.220 First, the Court reasoned that the peer review
practices played no part in the spreading of a policyholder's risk be-
cause there was no connection between the review process and the
risk inherent in ULL's insurance policies. 221 Second, the Court stated
that the arrangement between ULL and NYSCA was distinct from the
contracts ULL had with its policyholders. 222 Third, the Court stated
that the peer review practices were not "limited to entities within the
insurance industry" because practicing chiropractors were on the
committee. 223

5. A Court Divided: From Reliance on the Elements of an Insurance
Contract to the Performance of that Contract

Eleven years later, in United States Department of Treasury v.
Fabe,224 the United States Supreme Court again confronted conflict-
ing federal and state laws which necessarily implicated an evaluation
of the meaning of the "business of insurance" under the McCarran-
Ferguson Act.2 25 Fabe involved an Ohio statute which conferred fifth
priority status on claims by the United States in proceedings for liqui-
dation of insolvent insurance companies. 226 In contrast, a federal pri-

217. Id. at 129 (citing Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 210
(1979)).

218. Id. at 129.
219. Id.
220. See infra notes 221-23 and accompanying text.
221. Pireno, 458 U.S. at 130. The Court stated that the "transfer of risk from in-

sured to insurer is effected by means of the contract between the parties - the insur-
ance policy - and that transfer is complete at the time that the contract is entered." Id.
(citing 9 GEORGE COUCH, CYCLOPEDIA OF INSURANCE LAw §§ 39:53, 39:63 (2d. ed. 1962).

222. Pireno, 458 U.S. at 131. The Court noted that ULL's use of NYSCA's Peer
Review Committee was a separate agreement between the insurer and the third parties
not engaged in the business of insurance. Id.

223. Pireno, 458 U.S. at 132.
224. 508 U.S. 491 (1993).
225. United States Dep't of Treasury. v. Fabe, 508 U.S. 491, 493 (1993).
226. Fabe, 508 U.S. at 493, 495-96 (citing OHIo REv. CODE § 3903.42). The Supreme

Court quoted the Ohio statute which provided in relevant part:
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ority statute accorded first priority to the United States in liquidation
proceedings where the bankrupt insurance company was indebted to
the United States Government. 22 7 In Fabe, the Court of Common
Pleas for Franklin County, Ohio, declared American Druggists' Insur-
ance Company ("ADIC") insolvent, and directed that the company be
liquidated under the supervision of Ohio's Superintendent of Insur-
ance. 2 2s The United States Government, as obligee on bonds issued
by ADIC, filed claims in the liquidation proceeding, claiming first pri-
ority under federal law. 229 The Superintendent of Insurance, how-
ever, disagreed and brought a declaratory judgment in the United
States District Court for the Southern District of Ohio.2 3 0 The Super-
intendent of Insurance sought to establish the superiority of the Ohio
statute through the special anti-preemptive effect of the McCarran-
Ferguson Act. 23 1 The district court, however, disagreed and granted
summary judgment to the United States. 23 2 The Superintendent of
Insurance then appealed to the United States Court of Appeals for the
Sixth Circuit, which reversed and held that the Ohio statute regulated
the "business of insurance" because it protected the insured's inter-

The priority of distribution of claims from the insurer's estate shall be in ac-
cordance with the order in which each class of claims is set forth in this section.
Every claim in each class shall be paid in full or adequate funds retained for
such payment before the members of the next class receive any payment....
The order of distribution of claims shall be: . . . "(E) Class 5. Claims of the
federal or any state or local government. .. ."

Fabe, 508 U.S. at 495 n.2 (quoting OHIO REv. CODE § 3903.42). Under the Ohio priority
statute, claims of federal, state, and local governments ranked behind "(1) administra-
tive expenses, (2) specified wage claims, (3) policyholders' claims, and (4) claims of gen-
eral creditors." Id. at 495.

227. Fabe, 508 U.S. at 495 (citing 31 U.S.C. § 3713). The Supreme Court quoted the
federal statute which provided in relevant part:

(a)(1) A claim of the United States Government shall be paid first when - (A) a
person indebted to the Government is insolvent and - (i) the debtor without
enough property to pay all debts makes a voluntary assignment of property; (ii)
property of the debtor, if absent, is attached; or (iii) an act of bankruptcy is
committed;...

Id. at 495 n.1 (quoting 31 U.S.C: § 3713).
228. Fabe, 508 U.S. at 494.
229. Id. at 494-95.
230. Id. at 495.
231. Id.
232. Id. at 497. The district court relied on the three factors in Pireno to determine

that the liquidation of an insolvent possessed none of the attributes of any of the three
factors. Id. at 497-98. The Supreme Court noted that the district court relied upon the
tripartite standard in Pireno for "divining what constitutes the 'business of insurance."'
Id. at 497.
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ests.233 The United States Government then appealed to the United
States Supreme Court.23 4

On appeal, a five-to-four United States Supreme Court affirmed
the Sixth Circuit and held that the Ohio statute was enacted for the
purpose of regulating the business of insurance to the extent it regu-
lated policyholders. 235 Justice Harry Blackmun authored the major-
ity opinion on behalf of Chief Justice William Rehnquist, Justice
Byron White, Justice John Paul Stevens, and Justice Sandra Day
O'Connor.236 The Court phrased the main issue as "whether a state
statute governing the priority of claims against an insolvent insurer
[was] a 'law enacted.., for the purpose of regulating the business of
insurance,' within the meaning of [section 1012(b)] of the McCarran-
Ferguson Act."237 The Court noted that because the parties already
agreed that the federal priority statute did not "specifically relate to
the business of insurance," it was forced to decide the only remaining
issue: whether the Ohio priority statute was a law enacted "for the
purpose of regulating the business of insurance."238

The Court next stated that the "direct conflict between the federal
priority statute and Ohio law" necessitated that federal law yield to
the extent that the state law furthers policyholders' interests. 239 The
Court opined that the three criteria in Royal Drug and Pireno were too
narrow to use to determine what activities constitute the business of
insurance. 240 According to the Court, Pireno did not suggest that the
business of insurance was solely restricted to writing insurance con-
tracts.24 ' Instead, the Court stated that the correct emphasis was on

233. Fabe, 508 U.S. at 498. The Sixth Circuit also relied on Pireno to determine
what constitutes the "business of insurance." Id. In so doing, the Sixth Circuit rea-
soned that the Ohio statute: "(1) transfers and spreads the risk of insurer insolvency;
(2) involves an integral part of the policy relationship because [the Ohio law was]
designed to maintain the reliability of the insurance contract; and (3) focuses upon the
protection of policyholders by diverting the scarce resources of the liquidating entity
away from other creditors." Id.

234. Fabe, 508 U.S. at 498.
235. Id. at 508, 510. The Supreme Court limited its opinion by reversing and re-

manding in part. Id. at 510. The Court stated that to the extent the Ohio priority
statute furthers the claims of other creditors, the Ohio statute was not a law enacted for
the purpose of regulating the business of insurance. Id. at 508. Specifically, the Court
noted that "[tihe preferences conferred upon employees and other general creditors,
however, do not escape pre-emption because their connection to the ultimate aim of
insurance is too tenuous." Id. at 509. See supra note 226 and accompanying text.

236. Fabe, 508 U.S. at 492-93.
237. Id. at 498-99.
238. Id. at 501.
239. Id. at 502.
240. Id. at 503. The Court stated that the United States' reliance on these three

factors minimized the analysis of National Securities. Id. at 502.
241. Fabe, 508 U.S. at 503.
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the performance of the insurance policy.2 42 The performance of the
insurance policy, the Court suggested, necessarily encompassed all
three criteria.243 Furthermore, the Court distinguished Royal Drug
and Pireno from Fabe by underscoring an unrelated issue at hand in
those cases, antitrust immunity.244 The Court stated that those cases
involved antitrust immunity which was located within the second
clause of section 1012(b), rather than the first clause which was not so
narrowly circumscribed. 245 Because the purpose of the Ohio priority

242. Id. at 503-04.
243. Id. at 504. The Court stated:

Without performance of the terms of the insurance policy, there is no risk
transfer at all. Moreover, performance of an insurance contract also satisfies
the remaining prongs of the Pireno test: it is central to the policy relationship
between insurer and insured and is confined entirely to entities within the in-
surance industry.

Id.
244. Fabe, 508 U.S. at 505.
245. Id. at 504. See id. at 504-06 (citing Davis J. Howard, Uncle Sam Versus the

Insurance Commissioners: A Multi-Level Approach to Defining the "Business of Insur-
ance" Under the McCarran-Ferguson Act, 25 WniLAmETTE L. REV. 1 (1989); Robert P.
Rothman, Note, The Definition of the "Business of Insurance" Under the McCarran-Fer-
guson Act After Royal Drug, 80 COLUM L. REV. 1475 (1980)). But see Owensboro Nat'l
Bank v. Stephens, 44 F.3d 388 (6th Cir. 1994), cert. denied, 116 S. Ct. 1350 (1996). In
Owensboro Nat'l Bank v. Stephens, 44 F.3d 388 (6th Cir. 1994), cert. denied, 116 S. Ct.
1350 (1996), the United States Court of Appeals for the Sixth Circuit, relying in part on
Fabe, ruled that section 92 preempted a Kentucky anti-affiliation statute that prohib-
ited any person owning more than one-half of the capital stock of a bank from acting as
insurance agent or broker. Owensboro, 44 F.3d at 388, 389-90. National banks, located
in small Kentucky towns of less than 5,000 people, sought to sell insurance under the
authority of section 92. Id. at 389. The Kentucky Insurance Commissioner, however,
refused to provide the applications for insurance licensure under the authority of Ken-
tucky's anti-affiliation statute. Id. at 389-90. The banks challenged the Insurance
Commissioner's refusal in the United States District Court for the Eastern District of
Kentucky alleging that section 92 preempted Kentucky's anti-affiliation statute. Ow-
ensboro Nat'l Bank v. Moore, 803 F. Supp. 24, 33-36 (E.D. Ky. 1992), affd sub nom. 44
F.3d 388 (6th Cir. 1994), cert. denied, 116 S. Ct. 1350 (1996). The district court agreed
and held that section 92 preempted the Kentucky anti-affiliation statute. Owensboro,
803 F. Supp. at 33-34. The Insurance Commissioner then appealed to the United States
Court of Appeals for the Sixth Circuit. Owensboro, 44 F.3d at 388-89.

On appeal, the Sixth Circuit affirmed the United States District Court for the East-
ern District of Kentucky. Id. at 393. The Insurance Commissioner maintained that the
Kentucky anti-affiliation statute did not conffict with the federal statute and that, in
any event, the special anti-preemption rule in the McCarran-Ferguson Act protected the
Kentucky statute from preemption. Id. at 389. The Sixth Circuit ruled that the state
statute and federal statutes conflicted because "while § 92 provides that national banks
.. 'may' act as insurance agents, [Kentucky's anti-affiliation statute] provides that they
,may not."' Id. at 390-91. The Sixth Circuit then attempted to determine whether the
Kentucky statute was "enacted ... for the purpose of regulating the business of insur-
ance," and whether § 92 "specifically relate[d] to the business of insurance." Id. at 391.
The Insurance Commissioner argued that the three criteria from Pireno were not appli-
cable to assessments of whether a state law was "enacted... for the purpose of regulat-
ing the business of insurance." Id. at 391-92 (citation omitted). However, the Sixth
Circuit disagreed. Id. at 391. The Sixth Circuit, interpreting Fabe, stated that
although those three factors were not the only criteria relevant in assessing whether an

[Vol. 30



BUSINESS OF INSURANCE

statute was to enforce insurance contracts by ensuring the payment of
policyholders' claims against bankrupt insurance companies, the
Court reasoned that the Ohio statute was integrally related to the per-
formance of insurance contacts.246 Thus, the Court concluded the
Ohio priority statute was enacted "for the purpose of regulating the
business of insurance."247

In dissent, Justice Anthony Kennedy, along with Justice Antonin
Scalia, Justice David Souter, and Justice Clarence Thomas, rejected
the majority's reliance on the performance of an insurance contract as
key to the construction of the term "business of insurance."248 The
dissent stated that focusing on the performance of an insurance con-
tract was too broad because then any law which redounded to the ben-
efit of policyholders would necessarily be a law enacted to regulate the
business of insurance.249 The dissent maintained that the exclusive
concentration of the Ohio priority statute was on creditor priority, not
policyholder protection. 250 To further the claim that the majority had
stretched too far by relying on the performance of the insurance con-
tract, the dissent also dismissed the majority's distinction of Royal
Drug and Pireno.251 The dissent suggested these cases were instruc-
tive in determining the meaning of the "business of insurance" despite
their antitrust context for three reasons.252 First, the maxim of statu-

activity constitutes the business of insurance, the Fabe decision did not imply that the
Pireno factors do not apply to cases construing the first clause of section 1012(b). Id. at
392. The Sixth Circuit surmised that the Fabe Court "merely noted that the scope of the
respective immunities created by the first and second clauses of § 1012(b) are different."
Id. The Fabe Court, the Sixth Circuit stated, "assuredly did not give the 'business of
insurance' one meaning in the first clause and a different meaning in the second." Id.

Without specific reference to each of the criteria, the Sixth Circuit concluded that
the Kentucky anti-affiliation statute was not enacted to regulate the "business of insur-
ance." Id. The Sixth Circuit stated that the Kentucky statute did not regulate the in-
surance business, but rather excluded certain persons from participating in insurance
activities. Id. Such an exclusion is different from regulating how that activity is to be
conducted. Id. Finally, the Sixth Circuit concluded that it did not need to address
whether section 92 was "specifically related to the business of insurance" because it had
already concluded that the Kentucky anti-affiliation statute was not enacted to regulate
the business of insurance. Id. at 392. Thus, the Sixth Circuit held that the special anti-
preemption rule in section 1012(b) did not apply, and the banks could not be prohibited
from selling insurance under Kentucky's anti-affiliation statute. Id. But see Jason M.
Koral, Note, 19 HARV. J.L. & PUB. POL'Y 217, 225-27 (1995) (criticizing the Owensboro
Court's interpretation of Fabe).

246. Fabe, 508 U.S. at 504. The Court also noted, however, that the liquidation
preferences accorded to employees and other creditors were only tenuously connected to
insurance regulation, and were therefore preempted by federal law. Id. at 509.

247. Fabe, 508 U.S. at 504 (citing 15 U.S.C. § 1012(b)).
248. Id. at 511 (Kennedy, J., dissenting).
249. Id. (Kennedy, J., dissenting).
250. Id. at 512 (Kennedy, J., dissenting).
251. Id. at 514 (Kennedy, J., dissenting).
252. See infra notes 253-55 and accompanying text.
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tory construction that "identical words used in different parts of the
same act are intended to have the same meaning" prevents different
meanings of the "business of insurance" throughout -section
1012(b). 253 Second, the Court previously relied on the three factors in
non-antitrust matters, such as cases determining whether particular
state laws fall within the preemption saving clause of the Employee
Retirement Income Security Act. 25 4 Finally, Pireno and Royal Drug
were refinements of the Court's definition of the "business of insur-
ance" in National Securities.255 The dissent then concluded by turn-
ing to the three primary elements of an insurance contract and
reasoning the Ohio statute did not meet any of these three'
elements. 256

THE SEVENTH CIRCUIT MUDDLES THROUGH SECTION 1012(B) AFTER

BARMEYT BANVK

Following the United States Supreme Court decision in Barnett
Bank of Marion County, N.A. v. Nelson,257 the United States Court of
Appeals for the Seventh Circuit reviewed a challenge to an Illinois
statute which again implicated the special anti-preemptive workings
of the McCarran-Ferguson Act. 258 In American Deposit Corporation v.

253. Fabe, 508 U.S. at 515 (Kennedy, J., dissenting) (citations omitted). Justice
Kennedy then stated that the maxims of statutory construction admitted of exceptions.
Id. (Kennedy, J., dissenting).

254. Fabe, 508 U.S. at 516 (Kennedy, J., dissenting) (citing Pilot Life Ins. Co. v.
Dedeaux, 481 U.S. 41, 48-49 (1987); Metropolitan Life Ins. Co. v. Massachusetts, 471
U.S. 724, 742-43 (1985)). See generally John Hancock Mut. Life Ins. Co. v. Harris Trust
& Sav. Bank, 114 S. Ct. 517, 525-26 (1993) (noting that a separate savings clause in
ERISA which prevents federal preemption is strengthened by general reference to the
reservation of the power to regulate the business of insurance to the States under the
McCarran-Ferguson Act, but failing to apply the three Pireno factors). Because ERISA,
a federal statute, contains express preemption and savings clause provisions that pur-
port to govern whether state or federal law will apply, quite unlike section 92, a detailed
examination of a federal statute which specifically dictates how federal law interacts
with state insurance regulations is outside the scope of this Note. See infra note 284
and accompanying text.

255. Fabe, 508 U.S. at 516 (Kennedy, J., dissenting). Justice Kennedy maintained
that, in fact, these cases actually expand upon the statements made regarding the
"business of insurance" in the Court's opinion in National Securities. Id. (Kennedy, J.,
dissenting).

256. Fabe, 508 U.S. at 517 (Kennedy, J., dissenting). Justice Kennedy reasoned the
Ohio statute did not conform to the three elements because it: (1) did not regulate,
implicate, or mention the transfer or risk embodied in an insurance policy, (2) regulated
only the relationship between the policy holder and other competing creditors, not the
relationship between the insurer and insured. Id. (Kennedy, J., dissenting).

257. Barnett Bank v. Nelson, 116 S. Ct. 1103 (1996). See supra notes 25-105 and
accompanying text.

258. American Deposit Corp. v. Schacht, 84 F.3d 834, 836 (7th Cir. 1996), cert. de-
nied, 1996 WL 442720 (1996).

[Vol. 30



BUSINESS OF INSURANCE

Schacht,259 American Deposit Corporation ("ADC") licensed a unique
investment vehicle known as a Retirement Certificate of Deposit ("Re-
tirement CD") to Blackfeet National Bank ("Blackfeet"), located in
Montana. 260 Blackfeet offered the Retirement CD to investors around
the country. 261 However, James W. Schacht, the Illinois Director of
Insurance, issued an order directing Blackfeet to cease and desist all
offers of the Retirement CD to Illinois residents because Blackfeet was
conducting the business of insurance without proper authority under
Illinois law.2 62 Blackfeet then brought suit in the United States Dis-
trict Court for the Northern District of Illinois against Schacht. 263

Blackfeet sought a declaration that federal law authorized the sale of
the Retirement CD, so the State of Illinois could not regulate it.264

The district court, however, disagreed and held that the nature of the
Retirement CD subjected it to Illinois insurance regulations and the
control of the Illinois Director of Insurance. 265 Blackfeet then ap-
pealed to the United States Court of Appeals for the Seventh
Circuit.

2 66

On appeal, the Seventh Circuit affirmed the lower court. 267 The
court held that the Director of Insurance was entitled to prohibit the
sale of the Retirement CD because it was properly considered the
"business of insurance" under the McCarran-Ferguson Act. 268 The
court, in its plurality opinion, relied on the Supreme Court's Pireno
criteria.269 The court considered the Retirement CD to be within the

259. 84 F.3d 834 (7th Cir. 1996), cert. denied, 1996 WL 442720 (1996).
260. American Deposit Corp., 84 F.3d at 836. For a more complete explanation of

the regulatory, legislative, and judicial responses to the Retirement CD, see David W.
Roderer & William B. F. Steinman, The Authority for Banks to Sell Annuities and Insur-
ance Related Products, 48 CONSUMER FIN. L.Q. REP. 395, 406-09 (1994).

261. American Deposit Corp., 84 F.3d at 836.
262. Id. at 834, 836. Section 5/24 of the Illinois Insurance Code says that "[n]o com-

pany shall transact any business of insurance until it has received a certificate of au-
thority" from the Director of Insurance. Id. (citing 215 ILL. COMP. STAT. 5/24 (West
1993)). Blackfeet conceded that it did not have such a certificate. Id. Blackfeet also did
not qualify for certification on two other grounds. Id. at 836-37. First, it was excluded,
due to its status as a national bank organized under the Bank Act, from the definition of
the companies entitled to receive certification. Id. (citing 215 ILL. COMP. STAT. 5/2(f), 5/
2(g), & 5/2(h) (West 1993)). Second, Blackfeet engaged in other business as well as the
life insurance business. Id. at 837 (citing 215 ILL. Cormp. STAT. 5/111(c) (West 1993)).

263. American Deposit Corp., 84 F.3d at 834, 837.
264. Id. at 837. Blackfeet pointed to portions of the National Bank Act which ex-

pressly granted national banks the authority to receive deposits and enter into con-
tracts to legitimize the sale of the Retirement CDs. Id. (citing 12 U.S.C. § 24).

265. American Deposit Corp., 84 F.3d at 837.
266. Id.
267. Id. at 836.
268. Id. at 837, 843.
269. Id. at 843. The remaining two judges, Judge Wood and Judge Flaum, con-

curred and dissented, respectively. Id. at 844-45 (Wood & Flaum, J.J., dissenting). The
plurality opinion also stated two other grounds for its decision. Id. at 838, 843. First,

1997]



CREIGHTON LAW REVIEW

"business of insurance" under the McCarran-Ferguson Act because
the three Pireno criteria were satisfied. 270 First, the court reasoned
that the Retirement CD spreads risk like that of typical insurance.271

Second, the court stated that the Retirement CD was an "'integral
part' of the policy relationship between insurer and insured."272

Third, the Retirement CD was an annuity, which are typically issued
by insurance companies. 273 While recognizing that the Supreme
Court's Fabe opinion did not require courts to exclusively rely on the
three Pireno criteria, the Seventh Circuit nevertheless reasoned that
their utilization was appropriate in determining when a state law was
"enacted for the purposes of regulating the business of insurance."274

ANALYSIS

In Barnett Bank of Marion County, N.A. v. Nelson,275 the United
States Supreme Court held that Title 12 of the United States Code
section 92 ("section 92"), located in the National Bank Act, "specifi-
cally relates to the business of insurance."276 Thus, the Supreme
Court invalidated the special anti-preemption rule Title 15 of the
United States Code section 1012(b) ("section 1012(b)") contained in the
McCarran-Ferguson Act ("McCarran-Ferguson"). 277 Even though the
Court reached a laudable conclusion, its analysis of section 1012(b)
necessitates further consideration in three areas. 278 First, while on
the surface the Court appears to have deviated from a paradigm of

the court maintained that the pertinent sections of the Illinois Insurance Code were
enacted "for the purposes [sic] of regulating the business of insurance" because they
possess the "'end, intention, and aim,' of adjusting, managing, or controlling the busi-
ness of insurance." Id. at 838. Second, the court stated that the pertinent provisions of
the National Bank Act, 12 U.S.C. § 24 (Seventh) and 12 U.S.C. § 24 (Third), did not
'specifically relate" to the business of insurance because neither provision: 1) "explicitly
grants banks permission to conduct insurance-related activity;" 2) "focuses 'directly on
specific [insurance] selling practices;" and 3) "affects the relation of the insured to in-
surer and the spreading of risk." Id. at 843 (citing Barnett Bank, 116 S. Ct. at 1111-12).

270. American Deposit Corp., 84 F.3d at 838-43. See infra notes 271-73 and accom-
panying text.

271. American Deposit Corp., 84 F.3d at 842.
272. Id. The court then stated that the very document evidences that relationship.

Id. Furthermore, the Retirement CD "dictates the rights and obligations of both parties
and sets forth the amount of deposit, date of first withdrawal, rate of interest, and the
guaranteed amount of monthly payments." Id.

273. American Deposit Corp., 84 F.3d at 842.
274. Id. at 840 (citing United States Dep't of Treasury v. Fabe, 508 U.S. 491 (1993);

Owensboro Nat'l Bank v. Stephens, 44 F.3d 388 (6th Cir. 1994), cert denied, 116 S. Ct.
1350 (1996)).

275. 116 S. Ct. 1103 (1996).
276. Barnett Bank v. Nelson, 116 S. Ct. 1103, 1111 (1996). See 12 U.S.C. § 92

(1994); supra note 1 and accompanying text.
277. Barnett Bank, 116 S. Ct. at 1111. See 12 U.S.C. § 1012(b) (1994); supra note

138 and accompanying text.
278. See infra notes 279-84 and accompanying text.
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evaluating section 1012(b), no such model was ever created or in-
tended.279 Second, because the Court omitted an evaluation of
whether Florida's anti-affiliation statute was "enacted... for the pur-
pose of regulating the business of insurance," the Court avoided an
onerous presumption. 280 Third, the slight weight the Court accorded
to evaluating the meaning of the "business of insurance" from prior
case law clearly indicates that reliance on the three factors articulated
in Union Labor Life Insurance Co. v. Pireno28' should be of minimal
importance in an analysis of the first clause of section 1012(b). 28 2

Thus, the United States Court of Appeals for the Seventh Circuit im-
properly relied on these Pireno factors in its American Deposit Corpo-
ration v. Schacht28 3 holding, decided shortly after Barnett Bank.2 84

THE COURT EVALUATES THE FEDERAL STATUTE AND OMITS AN

EVALUATION OF THE STATE STATUTE

Prior to the United States Supreme Court opinion in Barnett
Bank, the Supreme Court seemingly created a paradigm to review
conflicting state and federal statutes under section 1012(b) of the Mc-
Carran-Ferguson Act. 28 5 When the Court previously evaluated con-
flicting state and federal statutes in the insurance context, it usually
relegated its section 1012(b) analysis to whether a state statute fit
within the contours of the meaning of the "business of insurance."28 6

279. See infra notes 285-345 and accompanying text.
280. See infra notes 346-50 and accompanying text.
281. 458 U.S. 119 (1982).
282. See infra notes 351-403 and accompanying text.
283. 84 F.3d 834 (7th Cir. 1996).
284. See infra notes 404-17 and accompanying text.
285. See SEC v. National Sec., Inc., 393 U.S. 453, 457-60 (1969) (holding Arizona's

merger statute was not a law "enacted... for the purpose of regulating the business of
insurance" because it regulated stockholders, not policyholders); United States Dep't of
Treasury v. Fabe, 508 U.S. 491, 504, 508 (1993) (holding Ohio's priority statute was a
law "enacted ... for the purpose of regulating the business of insurance" to the extent it
regulates policyholders).

286. See National Sec., 393 U.S. at 457-60 (evaluating a state law, but not an activ-
ity); Fabe, 508 U.S. at 504, 508 (evaluating a state law, rather than an activity); infra
notes 296-303, 331-336 and accompanying text. But see Group Life & Health Ins. Co. v.
Royal Drug Co., 440 U.S. 205, 210 (1979) (stating the activity under review was whether
certain provider agreements were the "business of insurance" and thus entitled to ex-
emption from antitrust law); Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 126
(1982) (stating the activity under review was whether certain peer review practices con-
stituted the "business of insurance" and thus were entitled to exemption from federal
antitrust law). Only one federal statute, the Employee Retirement Income Securities
Act ("ERISA"), has been recognized by the Court to "specifically relate" to the business
of insurance under section 1012(b). See generally John Hancock Mut. Life Ins. Co. v.
Harris Trust & Sav. Bank, 114 S. Ct. 517, 525 (1993) (stating that " 'ERISA, both in
general and in the guaranteed benefit policy provision in particular, obviously and spe-
cifically relates to the business of insurance...' "to refute the broad contention that the,
federal government abdicated its authority to regulate insurance to the States under
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Yet, in Barnett Bank the Court stated that a federal statute, section
92, "specifically relate[d] to the business of insurance" without evalu-
ating whether the conflicting Florida anti-affiliation statute was "en-
acted.., for the purpose of regulating the business of insurance. "287

Therefore, the Barnett Bank Court apparently deviated from its own
precedent.288 When one considers the limited justiciable issues in
previous cases evaluating section 1012(b), however, the Court's rea
soning in Barnett Bank was sound.28 9

In Prudential Insurance Co. v. Benjamin,290 the United States
Supreme Court focused on whether the McCarran-Ferguson Act was
constitutional. 29' There was not, in that case, a federal statute which
conflicted with a state statute.292 The Prudential Insurance Company
merely asserted that the state statute at issue discriminated against
foreign insurers. 293 While the Supreme Court mentioned section
1012(b) for the first time, it stated that "[iut is not necessary to spend
much time with interpreting the McCarran Act."294 Instead, the

McCarran-Ferguson so as to preclude the application of ERISA. (citation omitted)).
Although the Supreme Court previously stated that this federal statute "specifically re-
lates" to the business of insurance under section 1012(b), ERISA is distinguishable from
many other federal statutes similar to section 92 because it contains express preemp-
tion and savings clause provisions that govern whether state or federal law will apply.
Brief for Respondent at 48 n.38, Barnett Bank v. Nelson, 116. S. Ct. 1103 (No. 94-1837).
Author's Note: Any further comparative analysis of ERISA with other federal statutes
that lack express preemption and savings clauses is beyond the scope of this Note.

287. Barnett Bank, 116 S. Ct. at 1106, 1111. See generally id. at 1111-14 (not evalu-
ating whether the state statute regulates the business of insurance).

288. See supra note 285-87 and accompanying text; infra notes 300-05, 335-38 and
accompanying text. The Court also deviated from the lower courts' analyses in this
case. Compare Barnett Banks v. Gallagher, 839 F. Supp. 835, 840, 843 (M.D. Fla. 1993)
(holding that Florida's anti-affiliation statute was a law "regulating the business of in-
surance" and section 92 was not a law "specifically relat[ing] to the business of insur-
ance.") and Barnett Bank v. Gallagher, 43 F.3d 631, 636-37 (11th Cir. 1995) (holding
that Florida's anti-affiliation statute "regulated the business of insurance" and section
92 did not "specifically relate to the business of insurance."), rev'd sub nom. Barnett
Bank v. Nelson, 116 S. Ct. 1103 (1996) with Barnett Bank v. Nelson, 116 S. Ct. 1103,
1111-14 (1996) (omitting any mention whether the Florida statute was "enacted... for
the purpose of regulating the business of insurance" while stating section 92 "specifi-
cally relates to the business of insurance.").

289. See infra notes 290-345 and accompanying text.
290. 328 U.S. 408 (1946).
291. See supra notes 146-62 and accompanying text. See generally Prudential Ins.

Co. v. Benjamin, 328 U.S. 408 (1946) (limiting discussion of the McCarran-Ferguson Act
to the issue of the Act's constitutionality).

292. See supra notes 146-62 and accompanying text. See generally Prudential Ins.
Co. v. Benjamin, 328 U.S. 408 (1946).

293. Prudential, 328 U.S. at 411.
294. Id. at 429. See Davis J. Howard, Uncle Sam Versus the Insurance Commission-

ers: A Multi-Level Approach to Defining the "Business of Insurance" Under the McCar-
ran-Ferguson Act, 25 WrLLAmErE L. REV. 1, 34 (1989) (stating that Prudential was the
first interpretation by the Supreme Court of current sections 1011, 1012(a) and
1012(b)).
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Court merely referenced Congress' broad authority in enacting the
McCarran-Ferguson Act. 295 The Court never addressed whether a
federal statute was "specifically related to the business of insurance,"
because there was none in question.296 Therefore, the limited scope of
the Prudential Court's analysis did not prohibit the Court in Barnett
Bank from solely evaluating the federal statute at issue, section 92,
and determining that it "specifically relates to the business of
insurance."297

In contrast, the Supreme Court in Securities and Exchange Com-
mission v. National Securities,298 faced conflicting state and federal
statutes which necessitated a more comprehensive interpretation of
section 1012(b) of the McCarran-Ferguson Act.299 At first blush, the
Court seemingly established a paradigm by which any analysis of the
first clause of section 1012(b) necessarily required the Court to evalu-
ate state law.3 0 0 The Court in National Securities stated that "[the
first question posed by this case [was] whether the relevant Arizona
statute is a 'law enacted ... for the purpose of regulating the business
of insurance' within the meaning of the McCarran-Ferguson Act."30 1

The National Securities Court then summarily dismissed the Arizona
statute as not enacted to regulate policyholder interests, but instead
enacted to regulate stockholder interests. 30 2 The Court then con-
cluded that the Arizona statute was outside of the scope of the McCar-
ran-Ferguson Act's protection.303 The Court in National Securities

295. Prudential, 328 U.S. at 429. The Court stated that "[o]bviously Congress' pur-
pose was broadly to give support to the existing and future state systems for regulating
and taxing the business of insurance." Id. at 429.

296. See supra notes 292-93 and accompanying text. See generally Prudential Ins.
Co. v. Benjamin, 328 U.S. 408 (1946) (demonstrating there was no federal statute at
issue which conflicted with state law).

297. See supra notes 290-96 and accompanying text. Compare Prudential, 328 U.S.
408, 409-40 (addressing primarily whether the McCarran-Ferguson Act was constitu-
tional) with Barnett Bank, 116 S. Ct. at 1111-14 (evaluating only whether section 92
'specifically relates to the business of insurance" Without evaluating whether Florida's
anti-affiliation statute was "enacted ... for the purpose of regulating the business of
insurance.").

298. 393 U.S. 453 (1969).
299. SEC v. National Sec., Inc., 393 U.S. 453, 455-64 (1969). See Securities Ex-

change Act of 1934, § 10(b), 48 Stat. 891 (codified as amended at 15 U.S.C. § 78j(b)
(1964)); Rule 10b-5, 17 CFR § 240.10b-5 (1968); Aiz. REv. STAT. ANN. § 20-731 (Supp.
1969) (amended 1974).

300. National Sec., 393 U.S. at 457 (stating that the first question to evaluate was
whether the state law regulated insurance under McCarran-Ferguson). See infra notes
301-05 and accompanying text.

301. National Sec., 393 U.S. at 457.
302. Id. at 460.
303. Id. at 457. See Howard, 25 WniTAhirE L. REV. at.39-40 (criticizing the Court

for bifurcating the Arizona statute and holding the state statute could not also regulate
policyholder interests). Arguably, after Barnett Bank, the United States Supreme
Court will not accept such attempts to limit a statute by bifurcating it and suggesting
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reached this conclusion without ever evaluating whether the federal
securities laws, section 10(b) or Rule 10b-5, "specifically relate[d] to
the business of insurance."304 Thus, because the National Securities
Court only addressed whether the state statute at issue was "enacted
... for the purpose of regulating the business of insurance," one might
easily conclude that the Court created a paradigm by which state stat-
utes must always be analyzed when confronting section 1012(b). 30 5

Upon closer examination of the limited issues placed before the
National Securities Court, however, no such paradigm was created.30 6

First, both parties, particularly the Securities and Exchange Commis-
sion ("SEC"), appealed to the United States Supreme Court on very
specific grounds.30 7 National Securities stated that the Arizona Direc-
tor of Insurance, empowered under Arizona law to approve insurance
company mergers, acted within the authority of a state statute that
was "enacted... for the purpose of regulating the business of insur-
ance."308 In contrast, the SEC claimed jurisdiction to dispute the
merger between the two insurance companies under the federal secur-
ities laws.30 9 In asserting this right, the SEC did not claim that the
federal securities laws "specifically relate[d] to the business of insur-
ance" under section 1012(b).310 Rather, the SEC maintained solely
that no conflict existed between state and federal law because the

that it cannot encompass more than one purpose. Cf. Barnett Bank, 116 S. Ct. at 1113
(stating a statute may have more than one purpose: "[just as an ordinance forbidding
dogs in city parks specifically relates to dogs and to parks, so a statute permitting banks
to sell insurance can specifically relate to banks and insurance.").

304. See generally SEC v. National Sec., Inc., 393 U.S. 453,453-69 (1969) (omitting
any analysis of whether section 10(b) of the Securities and Exchange Act of 1934 or Rule
10b-5, promulgated thereunder, "specifically relate to the business of insurance."). The
Court did, however, undergo analysis to determine whether the initial complaint al-
leged a "purchase or sale" of securities under the meaning of section 10(b) and Rule 10b-
5, and whether Rule 10b-5 applied to misrepresentations in the insurance companies'
solicitation of proxies. Id. at 464.

305. See Scott C. Wallace, National Bank Insurance Agency Powers: What Law Con-
trols?, 113 BANEIRG L.J. 138, 154 (1996) (suggesting that an evaluation of whether a
state anti-affiliation law "regulates" the business of insurance should be included to
resolve a preemption issue regarding bank insurance agent powers); supra notes 299-
304 and accompanying text. See generally SEC v. National Sec., Inc., 393 U.S. 453, 453-
69 (1969) (evaluating only the state statute).

306. National Sec., 393 U.S. at 457 (limiting its McCarran-Ferguson analysis to the
issues presented by the parties, namely whether the state statute empowered the Insur-
ance Director to determine whether proxy disclosure requirements were met). See infra
notes 307-25 and accompanying text.

307. National Sec., 393 U.S. at 457. See infra notes 308-16 and accompanying text.
308. National Sec., 393 U.S. at 457. See supra note 169 and accompanying text.
309. National Sec., 393 U.S. at 455-56. See supra note 166 and accompanying text.
310. See generally SEC v. National Sec., Inc., 393 U.S. 453 (1969) (failing to claim

that section 10(b) of the Securities and Exchange Act of 1934 and Rule 10b-5 "specifi-
cally relate to the business of insurance."). Cf. Brief for Petitioner at 41-45, Barnett
Bank v. Nelson, 116 S. Ct. 1103 (1996) (No. 94-1837) (claiming section 92 "specifically
relates to the business of insurance.").
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state law did not give the Arizona Insurance Director the power to
determine whether appropriate disclosures were made.311 The SEC's
attempt to limit the power of the Arizona statute placed the Court in
National Securities in the position, therefore, to engage in either an
analysis of the power of the Arizona statute or an analysis of whether
the Arizona statute was "enacted... for the purpose of regulating the
business of insurance."3 12 The Court explicitly refused to inquire into
the analysis of the power of the state statute.313 Thus, the Court en-
gaged in the only issue remaining under McCarran-Ferguson:
whether the Arizona statute was "enacted ... for the purpose of regu-
lating the business of insurance." 314 Because the SEC had not alleged
that the securities laws were "specifically related to the business of
insurance," the "first" question that the Court in National Securities
stated it would answer became the only question the Court in Na-
tional Securities needed to answer in its McCarran-Ferguson analy-
sis.315 Therefore, the Court did not create a paradigm requiring an
analysis of the state statute.316

Second, even if the SEC had suggested that the federal securities
laws "specifically relate[d] to the business of insurance," the Supreme
Court may have engaged in the same McCarran-Ferguson analysis by
exercising its prerogative not to adjudicate.3 17 The Supreme Court's
general authority to pass upon a large measure of the constitutional
questions presented before it may explain why the National Securities

311. National Sec., 393 U.S. at 457.
312. Id. See supra notes 308-11 and accompanying text.
313. National Sec., 393 U.S. at 457 (stating that "we do not find it necessary to in-

quire into this state-law dispute.").
314. See id. at 457, 458-464. The Court, in fact, phrased the McCarran-Ferguson

issue solely around the state statute by stating that "[tihe question here is whether
state laws aimed at protecting the interests of those who own securities in insurance
companies are the type of laws referred to in [McCarran-Ferguson]" Id. at 458. But see
Barnett Bank, 116 S. Ct. at 1111-14 (addressing only the federal statute and stating
simply that "the Act does not apply when the conflicting federal statute 'specifically
relates to the business of insurance.' In our view, the Federal Statute in this case 'specif-
ically relates to the business of insurance' - therefore the McCarran-Ferguson Act's spe-
cial anti-pre-emption rule does not apply.").

315. See National Sec., 393 U.S. at 457 (stating the "first question posed by this case
is whether the relevant Arizona statute is a 'law enacted ... for the purpose of regulat-
ing the business of insurance' within the meaning of the McCarran-Ferguson Act.");
supra notes 306-14 and accompanying text. See generally SEC v. National Sec., Inc.,
393 U.S. at 453, 457-64 (1969) (failing to claim the federal securities laws "specifically
relate[d] to the business of insurance" and only addressing whether the state statute
regulated insurance). Moreover, the Court may have been less inclined at the time to
suggest that the securities laws were "specifically related to the business of insurance"
because until National Securities, the Court had never previously interpreted section
10(b) or Rule 10b-5. See National Sec., 393 U.S. at 465. See also id. at 469 (Harlan, J.,
dissenting) (noting that he would not even bother construing Rule 10b-5).

316. See supra notes 306-15 and accompanying text.
317. See infra notes 318-25 and accompanying text.
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Court omitted a determination that the federal securities laws "specif-
ically relate[d] to the business of insurance" under McCarran-Fergu-
son.318 In a concurring opinion in Ashwander v. Tennessee Valley
Authority,319 Justice Louis D. Brandeis developed what he called "a
series of rules under which [the Court] has avoided passing upon a
large part of all the constitutional questions pressed upon it for deci-
sion. ''320 These rules are generally credited as supporting the view
that the Court has a general discretion not to adjudicate. 321 . Justice
Brandeis stated that one of these seven rules was that "the Court will
not pass upon a constitutional question although properly presented
by the record, if there is also present some other ground upon which
the case may be disposed of."32 2 Similarly, the Court in National Se-

318. Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 346 (1936) (Brandeis, J.,
concurring). See infra notes 320-25 and accompanying text.

319. 297 U.S. 288 (1936).
320. Ashwander, 297 U.S. at 346 (Brandeis, J., concurring).
321. GERALD GuNTHER, CONSTITUTIONAL LAw 1641 (12th ed. 1991) (stating that

"[alithough Brandeis' comments specifically address the Supreme Court's avoidance of
constitutional questions, the 'discretion' he described bears also on the appropriateness
of discretion in trial courts exercising congressionally mandated jurisdiction in federal
cases, constitutional ones and others.... The view that the Court has a general discre-
tion not to adjudicate frequently professes to find support in the Brandeis [sic] opinion
in the Ashwander case."); Gerald Gunther, The Subtle Vices of the "Passive Virtues" -A
comment on Principle and Expediency in Judicial Review, 64 COLUM. L. REV. 1, 10
(1964) (commenting on use of the "well-known Ashwander statement by Brandeis, re-
garding avoidance of constitutional questions in adjudication.").

322. Ashwander, 297 U.S. at 346. (citation omitted). Stated in full, each of these
criteria were:

1. The Court will not pass upon the constitutionality of legislation in a
friendly, non-adversary, proceeding, declining because to decide such question
"is legitimate only in the last resort, and as a necessity in the determination of
real, earnest and vital controversy between individuals. It never was the
thought that, by means of a friendly suit, a party beaten in the legislature
could transfer to the courts an inquiry as to the constitutionality of the legisla-
tive act ......
2. The Court will not "anticipate a question of constitutional law in advance of
the necessity of deciding it ... "
3. The Court will not "formulate a rule of constitutional law broader than is
required by the precise facts to which it is to be applied ... "
4. The Court will not pass upon a constitutional question although properly
presented by the record, if there is also present some other ground upon which
the case may be disposed of. This rule has found most varied application.
Thus, if a case can be decided on either of two grounds, one involving a consti-
tutional question, the other a question of statutory construction or general law,
the Court will decide only the latter. ...
5. The Court will not pass upon the validity of a statute upon complaint of one
who fails to show that he is injured by its operation. ...
6. The Court will not pass upon the constitutionality of a statute at the in-
stance of one who has availed himself of its benefits. ...
7. "When the validity of an act of the Congress is drawn in question, and even
if a serious doubt of constitutionality is raised, it is a cardinal principle that
this Court will first ascertain whether a construction of the statute is fairly
possible by which the question may be avoided."

Id. at 346-48 (Brandeis, J., concurring) (citations omitted).
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curities may have simply elected not to address whether the federal
securities laws were "specifically relate[d] to the business of insur-
ance" because the McCarran-Ferguson conflict was resolved by finding
that the Arizona statute did not regulate the business of insurance. 323

Because the Court in National Securities refrained from evaluating
whether the federal securities laws "specifically relate[d] to the busi-
ness of insurance," the Court did not create a paradigm mandating an
evaluation of whether state statutes regulate the business of insur-
ance in each and every case.3 24 Thus, the Court in Barnett Bank had
authority under National Securities to omit an evaluation of whether
Florida's anti-affiliation statute regulated the business of
insurance.

325

In Group Life & Health Insurance Co. v. Royal Drug32 6 and Union
Labor Life Insurance Co. v. Pireno,327 the Supreme Court did not face
the issue of whether a federal statute "specifically relate[d] to the
business of insurance" under the first clause of section 1012(b) be-
cause both cases necessarily involved the workings of the antitrust ex-
emption contained in the second clause of section 1012(b).3 28 While
both cases implicated the same federal law, the Sherman Anti-Trust
Act ("Sherman Act"), neither case involved an attempt by any party to

323. See National Sec., 393 U.S. at 457, 460 (holding that the state statute did not
regulate insurance under McCarran-Ferguson). Compare Ashwander, 297 U.S. at 346-
48 (Brandeis, J., concurring) (stating that the Court may not decide a constitutional
question when another issue can be decided to dispose of the case) with National Sec.,
393 U.S. at 453-69 (not deciding the issue of whether a federal law "specifically relates
to the business of insurance" but deciding the issue of whether a state law regulated
insurance to dispose of the case).

324. See supra notes 306-23 and accompanying text.
325. See supra note 324 and accompanying text. See generally Barnett Bank v. Nel-

son, 116 S. Ct. 1103 (1996) (omitting an analysis of whether section 92 was a law "en-
acted ... for the purpose of regulating the business of insurance.").

326. 440 U.S. 205 (1979).
327. 458 U.S. 119 (1982).
328. See Group Life & Health Insurance Co. v. Royal Drug Co., 440 U.S. 205,211-15

(1979) (holding that the activity involved, provider agreements, did not constitute the
business of insurance and thus were subject to federal antitrust law, the Sherman Act);
Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 134 (1982) (holding that the activity
involved, peer review practices, did not constitute the business of insurance and thus
were not subject to federal antitrust law, the Sherman Act); supra notes 139-44 and
accompanying text for an explanation of the distinction between the two clauses; infra
notes 329-31 and accompanying text. Furthermore, the respective Courts were more
concerned with analyzing the type of activity in question rather than the state statute
involved. See Royal Drug, 440 U.S. at 209-10 (focusing on the activity being conducted,
the viability of provider agreements between Blue Shield and select pharmacies). See
generally Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119 (1982) (failing to assess
whether the requirement under New York law that insurance companies' health insur-
ance policies cover certain policyholder claims for chiropractic treatments). The Court,
in fact, framed the only issue before it as "whether [ULL and NYSCA]'s peer review
practices are exempt from antitrust scrutiny as part of the 'business of insurance.'" Id.
at 126.
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assert that federal law preempted state law on the grounds that the
Sherman Act "specifically relates to the business of insurance."3 29 In
Royal Drug, Blue Shield merely sought immunity from federal anti-
trust law by invoking the antitrust exemption provided in the second
clause of section 1012(b). 330 In Pireno, the alleged price-fixers sought
to dismiss the federal antitrust action by solely relying on the anti-
trust exemption in the second clause of section 1012(b).331 Thus, be-
cause these cases both involved the antitrust exemption in the second
clause of section 1012(b), they did not impede the Court's ability in
Barnett Bank to analyze conflicting federal and state statutes under
the first clause of section 1012(b).3 32

In United States Department of Treasury v. Fabe,3 33 the United
States Supreme Court again addressed a conflict between a state stat-
ute and a federal statute that involved the workings of the first clause
of section 1012(b).3 34 Similar to the Court in National Securities,
statements made by the Court in Fabe initially seem provocative
enough to lead to the inference that not only must a state statute al-
ways be analyzed, but an analysis of the state statue must always pre-
cede an evaluation of federal law.3 3 5 The Court in Fabe stated, for
example, that "[u]nder the terms of the McCarran-Ferguson Act[,]...
federal law must yield to the extent the [state] statute furthers the
interests of policyholders."3 36 One might reasonably deduce, there-
fore, that an evaluation of conflicting federal and state law requires a
disposition of whether the state statute was "enacted... for the pur-
pose of regulating the business of insurance" before clearing the next
hurdle, addressing whether the federal statute "specifically relates to

329. See Royal Drug, 440 U.S. at 207, 210; Pireno, 458 U.S. at 124; infra notes 330-
31 and accompanying text.

330. Royal Drug, 440 U.S. at 207-08. See supra notes 139-44 and accompanying
text for an explanation of the distinction between the two clauses.

331. Pireno, 458 U.S. at 122, 124-26. See supra notes 139-44 and accompanying
text for an explanation of the distinction between the two clauses.

332. See Barnett Bank, 116 S. Ct. at 1111 (stating that section 92 "specifically re-
lates to the business of insurance"); supra notes 326-31 and accompanying text. See
supra notes 139-44 and accompanying text for an explanation of the distinction between
the two clauses.

333. 508 U.S. 491 (1993).
334. See infra notes 335-38 and accompanying text.
335. See infra notes 336-38 and accompanying text. Compare National Sec., 393

U.S. at 457 (stating that "[tlhe first question posed by this case is whether the relevant
Arizona statute is a 'law enacted.., for the purpose of regulating the business of insur-
ance' within the meaning of the McCarran-Ferguson Act.") with United States Dep't of
Treasury v. Fabe, 508 U.S. 491, 502 (1993) (stating that "[u]nder the terms of the Mc-
Carran-Ferguson Act[,]... federal law must yield to the extent the Ohio statute fur-
thers the interests of policyholders.").

336. Fabe, 508 U.S. at 502.
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the business of insurance."3 37 Therefore, a plausible suggestion may
be that an analysis of a state statute must always preclude an assess-
ment of whether a conflicting federal statute should yield under the
first clause of section 1012(b). 3 3 8

However, just as the Court in National Securities did not estab-
lish a paradigm that an analysis of conflicting state and federal stat-
utes necessarily entailed the analysis of state law, the Court in Fabe
did not set forth a model in which it was necessary to first dispose
with whether a state statute was "enacted ... to regulate the business
of insurance" before addressing whether federal law "specifically re-
lates to the business of insurance." 339 Again, the limited issues before
the Court in Fabe illustrate that no such model was intended.340 At
the outset of Fabe, for example, the Court recognized that all parties
to the suit had expressly agreed that the federal priority statute did
not "specifically relat[e] to the business of insurance."341 Immediately
thereafter, the Court stated that "[aill that is left for us to determine,
. .. is whether the [state] statute is a law enacted 'for the purpose of
regulating the business of insurance.'" 342 Because the parties had ex-
pressly stipulated that the federal priority statute did not "specifically
relate to the business of insurance," the Court in Fabe only assessed
whether the Ohio priority statute was "enacted ... for the purpose of
regulating the business of insurance."343 The Court in Fabe, there-
fore, did not need to address whether the federal priority statute "spe-
cifically relate[d] to the business of insurance."344 Thus, after Fabe,
the door was open for the Court in Barnett Bank to reason that a fed-
eral statute "specifically related to the business of insurance," without

337. See Brief for Petitioner at 41, Barnett Bank v. Nelson, 116 S. Ct. 1103 (1996)
(No. 94-1837) (stating that "[e]ven if . . .this Court were to conclude that Section
626.988 was enacted 'for the purpose of regulating the business of insurance,' the Flor-
ida law must still clear a second hurdle before it can be applied. In this case, that
second hurdle becomes virtually insurmountable if the Florida law clears the first.").
Compare Brief for Petitioner at 14-48, Barnett Bank (No. 94-1837) (placing the weight
of its analysis on how Florida's anti-affiliation statute was not a law "enacted... for the
purpose of regulating the business of insurance" and giving only marginal attention in
the end to the claim section 92 "specifically relates to the business of insurance.") with
Barnett Bank, 116 S. Ct. at 1111-14 (failing to analyze whether Florida's anti-affiliation
statute was enacted for the purpose of regulating the business of insurance).

338. See Wallace, 113 BANKING L.J. at 154-55 (explaining that an evaluation of
whether a state anti-affiliation law "regulates" the business of insurance should precede
an evaluation of whether section 92 "specifically relates" to the business of insurance).

339. See supra notes 306-25 and accompanying text; infra notes 340-45 and accom-
panying text.

340. See infra notes 341-44 and accompanying text.
341. Fabe, 508 U.S. at 501.
342. Id.
343. Id.
344. Id. See supra notes 341-43 and accompanying text.
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determining whether state law was "enacted ... for the purpose of
regulating the business of insurance."3 45

CLEARING THE WAY FOR FEDERAL LAw: AVOIDING AN ONEROUS

PRESUMPTION

As a consequence of the United States Supreme Court's line of
analysis in Barnett Bank, the Supreme Court avoided an otherwise
onerous presumption that the United States Court of Appeals for the
Eleventh Circuit had created. 346 Before Barnett Bank reached the
Supreme Court, the Eleventh Circuit stated that its first duty was to
address whether Florida's anti-affiliation statute was enacted for the
purpose of regulating the business of insurance.3 47 The Eleventh Cir-
cuit next noted that on a finding that the state statute regulated the
business of insurance a presumption was created in favor of the state
statute to preempt contrary federal law. 348 Obviously, the creation of
such a presumption would place a higher burden on any federal stat-
ute to otherwise preempt state law.3 49 However, because the
Supreme Court subsequently did not address whether Florida's anti-
affiliation statute was "enacted... for the purpose of regulating the
business of insurance," the federal law was not burdened with having
to overcome the presumption in favor of the state statute preempting
contrary federal law.3 50

THE BARNETT BANK COURT APPROPRIATELY MINIMIZES THE

APPLICATION OF THE PIRENO FACTORS IN THE FIRST CLAUSE

OF SECTION 1012(B)

Since the Supreme Court's first interpretation of the antitrust ex-
emption of the second clause of section 1012(b) in Royal Drug, the
Court has either expressly relied on or at least referenced three crite-
ria relevant in assessing the meaning of the "business of insurance" in

345. See supra notes 341-43 and accompanying text.
346. See infra notes 347-50 and accompanying text.
347. Barnett Bank v. Gallagher, 43 F.3d 631, 634 (11th Cir. 1995), rev'd sub nom.

Barnett Bank v. Nelson, 116 S. Ct. 1103 (1996).
348. Barnett Bank, 43 F.3d at 634.
349. Compare Barnett Bank, 43 F.3d at 634 (stating that a court must first deter-

mine that a state law was enacted for the purpose of regulating insurance before it may
determine that the statute supersedes federal law) with 15 U.S.C. §§ 1011-15 (1994)
(codifying the McCarran-Ferguson Act, and failing to require an initial finding that a
state law was enacted for the purpose of regulating insurance before a court may deter-
mine that a state statute supersedes federal law).

350. See supra notes 344-47 and accompanying text. See generally Barnett Bank v.
Nelson 116 S. Ct. 1103 (1996) (failing to address whether the Florida law was enacted to
regulate the business of insurance).
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its McCarran-Ferguson analysis.3 51 In essence, these three criteria
are: 1) "whether the practice has the effect of transferring or spread-
ing a policyholder's risk;" 2) "whether the practice is an integral part
of the policy relationship between the insurer and the insured;" and 3)
"whether the practice is limited to entities within the insurance indus-
try."352 While the factors are consistent from case to case, the relative
weight accorded to the factors is not.35 3 Therefore, because the Court
in Barnett Bank only briefly referenced these factors when it analyzed
section 92 of the National Bank Act under the first clause of section
1012(b), an analysis of the Court's treatment of these factors consider-
ing the other contexts in which they are addressed is warranted. 354

The three so called 'Pireno factors' or 'Pireno tripartite analysis'
developed from the Supreme Court's first evaluation of the meaning of
the "business of insurance" under the antitrust exemption of section
1012(b). 355 In Royal Drug, the Supreme Court delineated the mean-
ing of the "business of insurance" from three primary elements pres-
ent in insurance contracts. 356 At issue in Royal Drug was whether
certain provider agreements between an insurance company and se-
lect pharmacies were exempt from federal antitrust law under McCar-
ran-Ferguson. 357 While the Court in Royal Drug ultimately held that
the provider agreements were not exempt, the Court extensively re-
lied on three primary elements in an insurance contract to reach its
conclusion.358 First, the Court stated that the provider agreements
did not involve the spreading and underwriting of a policyholder's
risk.35 9 Second, the Court stated that the provider agreements did
not relate to the contract between the insurer and the insured. 360

Third, the agreements involved parties outside the insurance indus-

351. See Barnett Bank, 116 S. Ct. at 1112 (referencing the three factors); Fabe, 508
U.S. at 497-98 (referencing the three factors); Pireno, 458 U.S. at 129-34 (applying the
three factors); Royal Drug, 440 U.S. at 211-33 (applying the three factors). But see
Fabe, 508 U.S. at 513-17 (1993) (Kennedy, J., dissenting) (arguing for greater applica-
tion of the three factors). Cf. Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 48-49 (1987)
(mentioning the three factors to determine whether certain state laws fall within the
preemption saving clause in the Employee Retirement Income Security Act); Metropoli-
tan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 742-43 (1985) (mentioning the three
factors to determine whether certain state laws fall within the preemption saving clause
in the Employee Retirement Income Security Act).

352. Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 129 (1982).
353. See infra notes 355-403 and accompanying text.
354. Barnett Bank, 116 S. Ct. at 1112. See infra notes 355-403 and accompanying

text.
355. See infra notes 356-62 and accompanying. text.
.356. Royal Drug, 440 U.S. at 211-17, 231.
357. Id. at 210.
358. Id. at 210-31.
359. Id. at 214.
360. Id. at 216.
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try.36 1 Therefore, the Court reasoned the agreements did not fall
within the meaning of the "business of insurance" as this phrase was
used in relation to the antitrust exemption of section 1012(b).362

In Pireno, the Court again faced the issue whether certain activi-
ties were exempt from federal antitrust laws under the proviso in sec-
tion 1012(b).3 63 The activity under question was the peer review
practices of a committee of chiropractors that assessed the reasonable-
ness of other chiropractors' treatments as a service for insurance com-
panies.364 While the Court ultimately held that the peer review
practices were not exempt from federal antitrust laws, the Court me-
morialized three criteria to determine the meaning of the "business of
insurance": 1) "whether the practice has the effect of transferring or
spreading a policyholder's risk;" 2) "whether the practice is an integral
part of the policy relationship between the insurer and the insured;"
and 3) "whether the practice is limited to entities within the insurance
industry."365 Immediately after the Court articulated these criteria,
however, the Court noted that none of them were necessarily determi-
native in themselves.36 6 The Court then exhaustively analyzed how
the peer review activities of the committee fell outside the ambit of
each criteria and concluded the exemption from federal antitrust law
was inapplicable because the peer review practices did not constitute
the "business of insurance."36 7

In Fabe, the Supreme Court again evaluated the meaning of the
"business of insurance" under section 1012(b). 368 This time, however,
the Court faced conflicting state and federal statutes which did not
involve the antitrust exemption of the proviso in section 1012(b).3 69

Instead, the Court's analysis involved the special anti-preemptive

361. Id. at 231.
362. Id. at 232-33.
363. Pireno, 458 U.S. at 122. See infra notes 364-67 and accompanying text. See

also 15 U.S.C. § 1012(b) (1994).
364. Pireno, 458 U.S. at 122-24.
365. Id. at 129-34 (referencing Royal Drug as having "identified [these] three crite-

ria relevant in determining whether a particular practice is part of the 'business of in-
surance' exempted from the antitrust laws by § [1012(b)].").

366. Id. at 129.
367. Id. at 130-34.
368. Fabe, 508 U.S. at 493; 15 U.S.C. § 1012(b) (1994).
369. See 15 U.S.C. § 1012(b) (1994); supra notes 138-45 and accompanying text.

Compare Fabe, 508 U.S. at 504 (analyzing whether an Ohio priority statute was "en-
acted.., for the purpose of regulating the business of insurance" under the first clause
of section 1012(b)) with Royal Drug, 440 U.S. at 210 (analyzing whether the provider
agreements between an insurer and select pharmacies constituted the "business of in-
surance" under the antitrust exemption contained in the second clause of section
1012(b)) and Pireno, 458 U.S. at 126 (analyzing whether the peer review practices be-
tween an insurer and a professional chiropractic association constituted the "business of
insurance" under the antitrust exemption contained in the second clause of section
1012(b)).
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workings of the first clause of section 1012(b).370 The conflict in Fabe
involved whether an Ohio priority statue which accorded fifth priority
to the Federal Government in insurance company liquidations super-
seded a conflicting federal priority statue which accorded the Govern-
ment first priority.371 While the Court ultimately held that the Ohio
priority statute superseded the federal statute to the extent it regu-
lated policyholders, the Court emphasized that the three criteria ar-
ticulated in Royal Drug and Pireno were too narrow to conclusively
determine what activities constitute the "business of insurance."372

The Court reasoned that Royal Drug and Pireno were distinguishable
because those cases involved the unrelated issue of antitrust immu-
nity.3 73 The Court then stated that the antitrust exemption located in
the second clause of section 1012(b) was unlike the first clause, which
was more broad.3 74 While the Court held that the Ohio statute was
partly enacted for the purpose of regulating the business of insurance,
the Court's analysis focused on the performance of the insurance con-
tract, not the Pireno factors, as fundamental to its understanding of
the meaning of the "business of insurance."375 Therefore, the Court in
Fabe made only passing reference to Pireno in its analysis and re-
frained from making an extensive factor-by-factor evaluation of the
Ohio statute.376

370. See Fabe, 508 U.S. at 498-99 (phrasing the issue as "whether a state statute
governing the priority of claims against an insolvent insurer is a 'law enacted... for the
purpose of regulating the business of insurance,' within the meaning of [section 1012(b)]
of the McCarran-Ferguson Act."). See also 15 U.S.C. § 1012(b) (1994).

371. Fabe, 508 U.S. at 493.
372. Id. at 493, 503-04. Furthermore, the Court stated that under Pireno the mean-

ing of the "business of insurance" should not be limited to writing insurance contracts as
opposed to performance of insurance contracts. Id. The Court then noted that

[wlithout performance of the terms of the insurance policy, there is no risk
transfer at all. Moreover, performance of an insurance contract also satisfies
the remaining prongs of the Pireno test: it is central to the policy relationship
between the insurer and the insured and is confined entirely to entities within
the insurance industry.

Id. at 504.
373. Fabe, 508 U.S. at 504.
374. Id. The Court explicitly stated that "[bloth Royal Drug and Pireno, moreover,

involved the scope of the antitrust immunity located in the second clause of [§ 1012(b)].
We deal here with the first clause, which is not so narrowly circumscribed." Id.

375. See Fabe, 508 U.S. at 504 (reasoning that the "Ohio priority statute is designed
to carry out the enforcement of insurance contracts by ensuring the payment of policy-
holders' claims despite the insurance company's intervening bankruptcy. [Thus,]
[b]ecause [the state statute] is integrally related to the performance of insurance con-
tracts after bankruptcy, [the Ohio statute] is 'enacted ... for the purpose of regulating
the business of insurance.'").

376. See generally United States Dep't of Treasury v. Fabe 508 U.S. 491 (1993) (fore-
going an extended Pireno factor analysis).
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The Court in Fabe was divided five-to-four.3 77 Justice Harry
Blackmun, Justice William Rehnquiest, Justice Byron White, Justice
John Paul Stevens, and Justice Sandra Day O'Connor constituted the
majority.378 Justice Anthony Kennedy, Justice Antonin Scalia, Jus-
tice David Souter, and Justice Clarence Thomas dissented.379 Beyond
objecting to the majority's reliance on the performance of the insur-
ance contract as key to understanding the meaning of the "business of
insurance," the dissent also dismissed the majority's distinction of
Royal Drug and Pireno from Fabe.380 The dissent maintained, in part,
that the Pireno factors were refinements on the meaning of the "busi-
ness of insurance" taken from National Securities.381 The dissenters
concluded by reasoning that the Ohio statute was not the "business of
insurance" under each of the three Pireno criteria. 38 2

In Barnett Bank, a unanimous Supreme Court quoted section 92
as "prohibit[ing] banks from guaranteeing the 'payment of any pre-
mium on insurance policies issued through its agency. . .' [and the]
'truth of any statement made by an assured in filing his application for
insurance.' s38 3 The Court then generally noted that section 92
"thereby not only focuse[d] directly upon industry-specific selling prac-
tices, but also affect[ed] the relation of insurer to insured and the
spreading of risk."38 4 The Court stated that these were all matters
which the Court had previously placed at the center of the McCarran-
Ferguson Act's concern, only in other contexts. 38 5 The Court then

377. Fabe, 508 U.S. at 492.
378. Id.
379. Id. at 510 (Kennedy, J., dissenting).
380. Id. at 511-14 (Kennedy, J., dissenting).
381. See Fabe, 508 U.S. at 516 (Kennedy, J., dissenting) (stating that in National

Securities the Court determined that the essence of the business of insurance involves
those activities central to the relationship between the insurer and the insured). But
see National Sec., 393 U.S. at 460 (proposing a more comprehensive meaning of the
business of insurance by stating that "[t]he relationship between insurer and insured,
the type of policy which could be issued, its reliability, interpretation, and enforcement -
these are at the core of the 'business of insurance."); Howard, 25 WILLA1ETrE L. REV. at
40-43 (parsing each section of the National Securities Court's definition of the "business
of insurance" and concluding that the Court intended to define the "business of insur-
ance" very broadly).

382. Fabe, 508 U.S. at 517 (Kennedy, J., dissenting). The dissenters reasoned the
Ohio statute regulated an activity which (1) was too far removed from the contractual
relationship between the policyholder and the insurance company, (2) addressed the
relationship among all creditors the insurer has "left in the lurch," instead of regulating
the relationship between the insured and the insurer, and (3) the statute governs the
rights of all creditors of insolvent insurance companies, so it was not limited to entities
within the insurance industry. Id. (Kennedy, J., dissenting).

383. Barnett Bank, 116 S. Ct. at 1111-12 (citation omitted).
384. Id. at 1112.
385. Id.

(Vol. 30



BUSINESS OF INSURANCE

cited Pireno, Royal Drug, and Fabe.386 Obviously, the Barnett Bank
Court restated the three Pireno factors here, only in reverse order. 38 7

Because the Court in Barnett Bank mentioned the three Pireno
factors only in passing, the Court imputed minimal significance to
these factors in the analysis of whether a federal statute specifically
relates to the "business of insurance" in the first clause of section
1012(b).38 8 Two points illuminate this contention.389 First, the Court
gave only marginal attention to the Pireno factors in comparison to its
emphasis on the plain meaning of the language - "specifically relates
to the business of insurance."390 The Court commenced its McCarran-
Ferguson analysis by evaluating each of the words in the phrase "spe-
cifically relates to the business of insurance."391 The Court stated
that in ordinary English, the word "relates" is very general and has
been broadly interpreted. 392 The Court then stated that the word
"specifically" means "explicitly, particularly, [or] definitely."393 More-
over, the Court next reasoned that section 92 specifically relates to the
"business of insurance" because of the section's explicit grant of power
to the national banks to "act as the agent for any fire, life, or other
insurance company," to "solici[t] and sel[l] insurance," to "collec[t] pre-
miums," and to "receive for services so rendered ... fees or commis-

386. Id. (citing Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 129 (1982) (citing
Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205 (1979)); United States
Dep't of Treasury v. Fabe, 508 U.S. 491, 502-504 (1993)).

387. Compare Barnett Bank, 116 S. Ct. at 1111 (stating "(section 92] thereby not
only focuses directly upon industry-specific selling practices, but also affects the relation
of insured to insurer and the spreading of risk . . . .") with Pireno, 458 U.S. at 129
(stating the relevant criteria consist of "first, whether the practice has the effect of
transferring or spreading a policyholder's risk; second, whether the practice is an inte-
gral part of the policy relationship between the insurer and the insured; and third,
whether the practice is limited to entities within the insurance industry.").

388. See infra notes 389-403 and accompanying text. See generally Barnett Bank,
116 S. Ct. 1103-14 (mentioning these three factors only once and neglecting to even
refer to them by name.as the "Pireno factors" or "Pireno tripartite analysis.").

389. See infra notes 390-403 and accompanying text.
390. Barnett Bank, 116 S. Ct. at 1111. See infra notes 391-95 and accompanying

text.
391. Barnett Bank, 116 S. Ct. at 1111.
392. Id.
393. Id. Also, the Court explicitly rejected the notion that for a federal statute to be

specifically related to the business of insurance it had to satisfy a clear-statement rule.
Id. at 1113 (rejecting any reliance on Fabe as imposing this clear-statement rule). Such
a rule, which might otherwise require the federal statute to explicitly say "state law is
preempted" or the like would have created an onerous burden for federal statutes to
overcome. Id. Because of the Court's rejection of this otherwise heightened standard
for federal statutes, one might properly infer that the specificity with which federal stat-
utes need to relate to the business of insurance is equally as broad as the other words in
the phrase - "specifically relates to the business of insurance." See id. (interpreting each
word in the phrase "specifically relates to the business of insurance" very broadly as
ordinary English and later rejecting the heightened standard that federal law needs to
explicitly state it preempts state law).
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sions ... .-394 In contrast to the Court's in-depth analysis of the plain
meaning, the Court made reference to the three Pireno factors only
generally, without extended factor by factor analysis.3 95

Second, considering the composition of the Court in Barnett Bank
in comparison to the Court in Fabe, the Court in Barnett Bank's brief
reference to the Pireno factors, if not wholly incidental, was concilia-
tory at best.39 6 As already noted above, a main point of contention
between the Fabe majority and minority was the weight, or lack
thereof, accorded to the Pireno factors in the first clause of section
1012(b). 397 Since Fabe was decided, Justice Blackmun and Justice
White retired and Justice Breyer and Justice Ginsburg were ap-
pointed to the Court.3 98 The unanimous Barnett Bank opinion was
authored by Justice Breyer, one of two Justices in Barnett Bank who
did not participate in the Fabe opinion.3 99 Because the remaining
seven justices in Barnett Bank were either part of the three Fabe Jus-
tices in the majority or the four Fabe Justices in dissent, one group
would have had to concede the importance of the Pireno factors in Bar-
nett Bank to participate in a unanimous opinion.40 0 However, this
would seem unlikely, because the Fabe opinion was only decided three

394. Barnett Bank, 116 S. Ct. at 1111.
395. See id. at 1112 (stating only generally that section 92 satisfied all three crite-

ria, yet making an in-depth analysis of the plain-meaning of the phrase "specifically
relates to the business of insurance.").

396. See infra notes 397-403 and accompanying text.
397. See supra notes 372-82 and accompanying text.
398. Compare Fabe, 508 U.S. 492, 492 (consisting of Justice Blackmun, Chief Jus-

tice Rehnquist, Justice White, Justice Stevens, Justice O'Connor, Justice Kennedy, Jus-
tice Scalia, Justice Souter, and Justice Thomas) with Barnett Bank, 116 S. Ct. 1103
(1996) (consisting of Justice Breyer, Chief Justice Rehnquist, Justice Ginsburg, Justice
Stevens, Justice O'Connor, Justice Kennedy, Justice Scalia, Justice Souter, and Justice
Thomas).

399. Compare Fabe, 508 U.S. 492, 492 (consisting of Justice Blackmun, Chief Jus-
tice Rehnquist, Justice White, Justice Stevens, Justice O'Connor, Justice Kennedy, Jus-
tice Scalia, Justice Souter, and Justice Thomas) with Barnett Bank, 116 S. Ct. 1103
(1996) (consisting of Justice Breyer, Chief Justice Rehnquist, Justice Ginsburg, Justice
Stevens, Justice O'Connor, Justice Kennedy, Justice Scalia, Justice Souter, and Justice
Thomas).

400. Compare Fabe, 508 U.S. 492, 492 (consisting of Justice Blackmun, Chief Jus-
tice Rehnquist, Justice White, Justice Stevens, and Justice O'Connor for the majority)
and Fabe, 508 U.S. 492, 492 (consisting of Justice Kennedy, Justice Scalia, Justice Sou-
ter, and Justice Thomas for the dissent) with Barnett Bank, 116 S.Ct. 1103 (1996) (con-
sisting of seven Fabe justices in addition to Justice Ginsburg and Justice Breyer, the
author of the unanimous opinion). The fact that the main distinction being drawn in
Fabe was the relative unimportance accorded to the three Pireno factors by the majority
and the dissent's subsequent extensive reliance on each Pireno factor belies this point.
See Fabe, 508 U.S. 502-05, 514-18 (Kennedy, J., dissenting) (stating that the distinction
from the antitrust cases, Royal Drug and Pireno, does not compel a conclusion that such
cases have no application, and then analyzing the Ohio statute in relation to each of the
three Pireno factors at length).
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years before Barnett Bank.40 1 Thus, one may easily conclude that the
brief reference to the Pireno factors in Barnett Bank was merely to
appease the four Fabe dissenters and therefore is of actual minimal
importance. 40 2 Such a conclusion would be wholly consistent with the
Pireno Court's warning that "none of the criteria is necessarily deter-
minative in itself ."..403

Misconstruing the Weight of the Pireno Factors After Barnett Bank

An example of how courts might misinterepret Barnett Bank oc-
cured shortly after the case was decided.4 0 4 In American Deposit Cor-
poration v. Schacht,40 5 the United States Court of Appeals for the
Seventh Circuit inappropriately relied on each of the Pireno factors to
reach the conclusion that a unique investment vehicle, the Retirement
CD, was the "business of insurance" under the first clause of section
1012(b). 40 6 After discussing Fabe, the Seventh Circuit interpreted the
language in Fabe to mean that it could utilize the Pireno factors in
cases construing the first clause of section 1012(b).407 The Seventh
Circuit stated that the Fabe "Court merely noted that one cannot an-
swer the question of whether a state law was 'enacted for the purposes
[sic] of regulating the business of insurance' merely by reference to the
Royal Drug and Pireno criteria."408 The Seventh Circuit then engaged
in an exhaustive application of each of the three Pireno factors in eval-
uating whether the Retirement CD was the "business of insurance" for
McCarran-Ferguson purposes.409 The Seventh Circuit ultimately con-
cluded that the Retirement CD fell within the meaning of the "busi-

401. See Fabe, 508 U.S. 491 (1993); Barnett Bank, 116 S. Ct. 1103 (1996).
402. See supra notes 396-401 and accompanying text.
403. Pireno, 458 U.S. at 119, 129. See supra note 402 and accompanying text.
404. See American Deposit Corp. v. Schacht, 84 F.3d 834 (7th Cir. 1996), cert. de-

nied, 1996 WL 442720 (1996); infra notes 411-17 and accompanying text.
405. 84 F.3d 834 (7th Cir. 1996), cert. denied, 1996 WL 442720 (1996).
406. American Deposit Corp., 84 F. 3d at 840-843. See infra notes 407-17 and ac-

companying text.
407. American Deposit Corp., 84 F. 3d at 839-40. The Seventh Circuit quoted the

following from Fabe:
Both Royal Drug and Pireno, moreover, involved the scope of the antitrust im-
munity located in the second clause of § [10112(b). We deal here with the first
clause, which is not so narrowly circumscribed. The language of § [10112(b) is
unambiguous: the first clause commits laws "enacted . . . for the purpose of
regulating the business of insurance" to the States, while the second clause
exempts only "the business of insurance" itself from antitrust laws. To equate
laws "enacted ... for the purpose of regulating the business of insurance" with
"the business of insurance" itself, as petitioner urges us to do, would be to read
words out of the statute. This we refuse to do.

Id. at 839-40 (quoting Fabe, 508 U.S. at 504).
408. American Deposit Corp., 84 F.3d at 840.
409. Id. at 840-43. The Seventh Circuit stated that 1) "the Retirement CD spreads

policyholder risk in a manner similar to typical insurance. . . ."; 2) the Retirement CD
was "an 'integral part' of the policy relationship between the insurer and the insured,"
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ness of insurance" under each of the Pireno factors, thereby enabling
the Illinois Insurance Commissioner to prohibit the sale of the Retire-
ment CD under the authority of Illinois law regulating the business of
insurance. 410

The Seventh Circuit's reliance on the Pireno factors, however, was
fully misplaced considering both the minimal importance of these
three factors after Barnett Bank and a drastic misinterpretation of
Fabe.411 First, as noted above, the Court in Barnett did not and could
not have construed the three Pireno factors as significant in an analy-
sis of the first clause of section 1012(b). 412 The brief reference to the
Pireno factors in Barnett was incidental or conciliatory at best. 413

Furthermore, the Seventh Circuit failed to even cite or discuss Barnett
Bank in its evaluation of whether the Retirement CD fell within the
meaning of the "business of insurance" in the first clause of section
1012(b). 414 Second, the Seventh Circuit's discussion of Fabe failed to
include another key distinction being drawn by the Court in Fabe:
that the "business of insurance" is not confined entirely to the writing
of insurance contracts. 41 5 The business of insurance also includes the
performance of the insurance policy. 416 Therefore, because both Bar-
nett Bank and Fabe did not rely on the three Pireno factors exten-
sively, the Seventh Circuit erred in so doing.4 17

and 3) "the Retirement CD [was] an annuity, virtually all of which are issued by insur-
ance companies." Id. at 840-42.

410. American Deposit Corp., 84 F.3d at 836, 843.
411. See infra notes 412-17 and accompanying text.
412. See supra notes 388-403 and accompanying text.
413. See supra notes 388-403 and accompanying text.
414. See generally American Deposit Corp. v. Schacht, 84 F.3d 838-43 (7th Cir.

1996) (failing to cite or discuss Barnett Bank in its evaluation under the first clause of
section 1012(b) and merely attempting to reconstruct the meaning of Fabe to legitimize
the use of the three Pireno factors), cert. denied, 1996 WL 442720 (1996). The Seventh
Circuit reserved its use of Barnett Bank as authority for its analysis of the pertinent
portions of the National Bank Act. American Deposit Corp., 83 F.3d at 843.

415. American Deposit Corp., 84 F.3d at 839-40. See Fabe, 508 U.S. at 503 (stating
"we do not read Pireno to suggest that the business of insurance is confined entirely to
the writing of insurance contracts, as opposed to their performance.").

416. See Fabe, 508 U.S. at 503.
417. Compare Barnett Bank, 116 S. Ct. at 1112 (minimizing the application of the

three factors to a federal statute, section 92, in its analysis of the first clause of section
1012(b)) and Fabe, 508 U.S. at 491-510 (foregoing entirely any application of the three
Pireno factors to the Ohio priority statute in its analysis of the first clause of section
1012(b)) with American Deposit Corp., 84 F.3d at 838-43 (relying on the three Pireno
factors to determine that the Retirement CD constituted the "business of insurance" for
purposes of evaluating conflicting state and federal statutes, presumably under the first
clause of section 1012(b)).
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CONCLUSION

In Barnett Bank of Marion County, N.A. v. Nelson,418 the United
States Supreme Court held that Title 12 of the United States Code
section 92 ("section 92") "specifically relates to the business of insur-
ance" as this phrase is used to enable federal statutes to escape the
special anti-preemption rule contained in Title 15 of the United States
Code section 1012(b) ("section 1012(b)"). 419 In so doing, the Supreme
Court justifiably invalidated burdensome state anti-affiliation stat-
utes that have traditionally prohibited national banks located in small
towns from- selling insurance despite the National Bank Act's express
authorization for them to do so. The Supreme Court's conclusion was
not only commendable for breaking the ties that have historically
bound national banks from competing with insurance companies, but
was wholly supportable despite fairly convoluted Supreme Court pre-
cedent construing the meaning of the term "business of insurance"
under the McCarran-Ferguson Act.

The Court's analysis of section 92 under the McCarran-Ferguson
Act in Barnett Bank, in fact, further clarified the exceedingly difficult
task of assessing the meaning of the "business of insurance" and ex-
panded the tools with which to evaluate conflicting state and federal
statutes. First, the Court's holding that section 92 "specifically relates
to the business of insurance" before, and to the exclusion of, a determi-
nation of whether Florida's anti-affiliation statute was enacted to reg-
ulate the business of insurance was legitimate. Second, because the
Court omitted an evaluation of whether Florida's anti-affiliation stat-
ute was "enacted ... for the purpose of regulating the business of in-
surance," the Court avoided an onerous presumption originally
created by the Eleventh Circuit which would have made it more diffi-
cult for federal statutes to reign supreme in the context of insurance.
Third, the Court's brief mention in Barnett Bank of the three Pireno
factors clearly indicates that other courts should assign only minimal
importance to them in an analysis of the first clause of section 1012(b).
Therefore, the United States Court of Appeals for the Seventh Circuit
improperly relied on these Pireno factors' in American Deposit Corpo-
ration v. Schacht,420 indicating the Seventh Circuit wholly disre-
garded the most recent United States Supreme Court pronouncement
on how to evaluate conflicting state and federal statutes under McCar-
ran-Ferguson. Accordingly, other courts ought not assign more than

418. 116 S. Ct. 1103 (1996).
419. Barnett Bank v. Nelson, 116 S. Ct. 1103, 1111 (1996).
420. 84 F. 3d 834 (7th Cir. 1996).

1997]



512 CREIGHTON LAW REVIEW [Vol. 30

minimal significance to the Pireno factors when analyzing the term
"business of insurance" in the first clause of section 1012(b).

Paul B. Mengedoth-97


