
THE INDIAN GAMING REGULATORY ACT:
WHAT CONGRESS GIVETH, THE

COURT TAKETH AWAY -
SEMINOLE TRIBE OF
FLORIDA v. FLORIDA

INTRODUCTION

Indian gaming is one of the most prominent means for Indian
Tribes to generate revenue for social programs such as the support of
hospitals, government services, schools and youth centers.1 In the
United States, twenty-four states have entered into more than 140 ca-
sino-style gaming compacts with Indian Tribes.2 These Indian gam-
ing operations generate approximately $3.4 billion in gross revenues
for the Tribes each year. 3

Congress created three classes of gaming which were permissible
on Indian reservations when it enacted the Indian Gaming Regulatory
Act ("IGRA") in 1988.4 The IGRA was primarily created to regulate
casino-type gaming and to protect Indian gaming from corrupt influ-
ences.5 The IGRA was also created to determine whether states or the
Indian Tribes should have jurisdiction over casino-style gaming.6 The

1. The Impact of the U.S. Supreme Court's Decision in Seminole Tribe v. Florida:
Before the Senate Indian Affairs Committee, 110th Cong., 1996 WL 5512388 (1996) (pre-
pared statement by Seth P. Waxman, Associate Deputy General, Department of Justice)
[hereinafter Waxman].

2. Waxman, supra note 1.
3. Id.
4. 25 U.S.C. §§ 2701-21, § 2703(8) (1994).
5. Waxman, supra note 1. Congress was concerned about the possibility that or-

ganized crime might influence Indian gaming. Lauralyn Brown, Note, Federal Courts -
Indians: Can Congress Constitutionally Abrogate States' Eleventh Amendment Sover-
eign Immunity From Suits Initiated By Indian Tribes?, 71 N.D. L. REV. 601, 606 (1995)
(citations omitted).

6. Roland J. Santoni, The Indian Gaming Regulatory Act: How Did We Get Here?
Where Are We Going?, 26 CREIGHTON L. REV. 387, 402-03 (1993). The Congressional
purpose for the IGRA was:

(1) to provide a statutory basis for the operation of gaming by Indian tribes as
a means of promoting tribal economic development, self-sufficiency, and a
strong tribal government;
(2) to provide a statutory basis for the regulation of gaming by an Indian tribe
adequate to shield it from organized crime and other corrupt influences, to en-
sure that the Indian tribe is the primary beneficiary of the gaming operation,
and to assure that gaming is conducted fairly and honestly by both the operator
and players; and
(3) to declare that the establishment of independent Federal regulatory au-
thority for gaming on Indian lands, the establishment of Federal standards for
gaming on Indian lands, and the establishment of a National Indian Gaming
Commission are necessary to meet congressional concerns regarding gaming
and to protect such gaming as a means of generating tribal revenue.
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IGRA not only allows the Indian Tribes to enter into casino-type gam-
ing as a means of generating revenue, it also confers incidental bene-
fits upon the states. 7 The states benefit from the Tribes' economic
gains because gambling stimulates the growth of state and local econ-
omies.8 Through the IGRA, Congress delegated to the states some au-
thority over Indian gaming.9 Thus, the IGRA "extends to the States a
power [over Indian Tribes] withheld from them by the Constitution."10

In 1996, in Seminole Tribe of Florida v. Florida," the United
States Supreme Court held that an essential part of the IGRA was
unconstitutional. 12 The IGRA had required states to enter into good
faith negotiations with the Tribes to establish casino-style gaming.13
The states' failure to do so subjected them to suits brought by Indian
Tribes in federal court pursuant to the IGRA. 14 The Supreme Court
held that these types of suits were barred by the states' Eleventh
Amendment sovereign immunity. 15 The Court found that neither the
Interstate Commerce Clause nor the Indian Commerce Clause gave
Congress the power to abrogate the states' sovereign immunity. 16 The
Court also held that federal courts could not exercise jurisdiction over
these suits by utilizing the doctrine of Ex parte Young. 17 In Ex parte
Young, the Court allowed a plaintiff to pursue injunctive relief against
state officials when a cause of action against the state would otherwise
be barred by the Eleventh Amendment.' 8

This Note will first survey the facts and holding of Seminole Tribe
of Florida v. Florida.19 This Note will then review the content of the
IGRA, the creation and history of the Eleventh Amendment, and the
nature of the Indian Commerce Clause.20 Finally, this Note will criti-
cize the Supreme Court's decision for four reasons. 21 First, this Note

25 U.S.C. § 2702 (1994).
7. Waxman, supra note 1.
8. Id.
9. Id.

10. Id.
11. 116 S. Ct. 1114 (1996).
12. Seminole Tribe v. Florida, 116 S. Ct. 1114, 1133 (1996).
13. 25 U.S.C. § 2710(d)(3)(A) (1994).
14. 25 U.S.C. § 2710(d)(7)(A)(i).
15. Seminole, 116 S. Ct. at 1133. The Eleventh Amendment provides that "[tihe

Judicial power of the United States shall not be construed to extend to any suit in law or
equity, commenced or prosecuted against one of the United States by Citizens of an-
other State, or by Citizens or Subjects of any Foreign State." U.S. CONST. amend. XI.

16. Seminole, 116 S. Ct. at 1126-27. Congress shall have the power to "regulate
Commerce with foreign Nations, and among the several States, and with the Indian
Tribes. U.S. CONST. art. 1, § 8, cl. 3.

17. 209 U.S. 123 (1908).
18. Seminole, 116 S. Ct. at 1132, 1133.
19. See infra notes 25-150 and accompanying text.
20. See infra notes 151-272 and accompanying text.
21. See infra notes 273-368 and accompanying text.
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asserts that-the Eleventh Amendment was never intended to extend
to federal-question cases.22 Second, this Note contends that the Semi-
nole Tribe of Florida should have been granted injunctive relief based
on the doctrine of Ex parte Young.23 Third, this Note argues that Con-
gress purposefully abrogated the states' Eleventh Amendment sover-
eign immunity when it enacted the IGRA.24 Finally, this Note
concludes that Congress had the power to abrogate the states' sover-
eign immunity pursuant to the Indian Commerce Clause and in light
of Congress' plenary power over Indian affairs. 25

FACTS AND HOLDING

I. THE DISTRICT COURT'S HOLDING

In 1991, the Seminole Tribe of Florida filed a complaint in the
United States District Court for the Southern District of Florida as-
serting that the State of Florida and its Governor, Lawton Chiles,
failed to "enter into any negotiation for inclusion of such [casino-style]
gaming in a tribal-state compact" and violated the requirement of
good faith negotiation under the Indian Gaming Regulatory Act
("IGRA"). 26 Governor Chiles and the State of Florida moved to dis-
miss the lawsuit, arguing that they enjoyed sovereign immunity from
suit pursuant to the Eleventh Amendment. 27

The district court denied the motion, stating that Congress had
explicitly provided for the abrogation of the states' Eleventh Amend-
ment immunity in the language of the IGRA.2s Additionally, the court
found that, as demonstrated in Pennsylvania v. Union Gas Co.,29 Con-
gress had the authority to abrogate the states' Eleventh Amendment
immunity by means of the Interstate Commerce Clause.30 Because
Congress' plenary power under the Indian Commerce Clause closely
resembled its power under the Interstate Commerce Clause, the court
held that Congress could also abrogate the states' Eleventh Amend-

22. See infra notes 283-303 and accompanying text.
23. See infra notes 312-34 and accompanying text.
24. See infra notes 327-32 and accompanying text.
25. See infra notes 340-68 and accompanying text.
26. Seminole Tribe v. Florida, 801 F. Supp. 656, 656 (S.D. Fla. 1992), rev'd, 11 F.3d

1016 (11th Cir. 1994), afftd, 116 S. Ct. 1114 (1996).
27. Seminole, 801 F. Supp. at 656.
28. Id. at 658. The Eleventh Amendment typically acts as a bar to suits initiated

against a state in federal court. JOHN E. NowAK & RONALD D. ROTUNDA, CONSTrrU-
TIONAL LAw, § 2.11 (5th ed. 1995) [hereinafter NOwAK & ROTUNDA]. Abrogation of the
Eleventh Amendment negates a state's sovereign immunity from suit in federal court.
Id.

29. 491 U.S. 1 (1989) (plurality opinion), overruled by Seminole Tribe v. Florida,
116 S. Ct. 1114 (1996).

30. Seminole, 801 F. Supp. at 661.
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ment immunity through the Indian Commerce Clause.3 1 Subse-
quently, the State of Florida and Governor Chiles filed an
interlocutory appeal to the United States Court of Appeals for the
Eleventh Circuit.3 2

II. THE ELEVENTH CIRCUIT'S DECISION

On appeal, the Eleventh Circuit consolidated two pending cases,
Seminole Tribe of Florida v. Florida and Poarch Band of Creek Indi-
ans v. Alabama,33 to determine whether the IGRA abrogated the
states' Eleventh Amendment immunity.34 The Eleventh Circuit found
that the federal jurisdiction conferred by the IGRA was hostile to the
states' Eleventh Amendment immunity and that none of the previ-
ously recognized exceptions to this immunity applied in this case.35

The Eleventh Circuit discussed two recognized exceptions to state
sovereign immunity: consent and abrogation.36 The Eleventh Circuit
discussed three types of consent to suit which would abrogate states'
immunity under the Eleventh Amendment: express consent, "plan of
the convention" consent, and "participation in a congressional pro-
gram" consent.37 The court noted that the first type of consent, ex-
press consent, occurs when the state has expressly waived its
immunity in a legislative enactment. 38 The Eleventh Circuit stated
that express consent must be clearly established by the state in "its
Constitution, statutes and decisions."3 9 The Eleventh Circuit found
that neither Indian Tribe had demonstrated that Florida or Alabama
expressly consented to suit in federal court. 40 Thus, the court held
that neither state had waived its sovereign immunity. 41

The Eleventh Circuit stated that the second type of consent is
termed "plan of the convention" consent. 42 The court explained that
under the "plan of the convention" theory, states implicitly waived

31. Id. The court's holding was based on the fact that the Interstate Commerce
Clause and the Indian Commerce Clause are part of the same clause in the Constitu-
tion. Id. at 622.

32. Seminole Tribe v. Florida, 11 F.3d 1016, 1022 (11th Cir. 1994), aftd, 116 S. Ct.
1114 (1996).

33. 776 F. Supp. 550 (S.D. Ala. 1991) ("Poarch I"); 784 F. Supp. 1549 (S.D. Ala.
1992) ("Poarch II"), affd sub nom. Seminole Tribe v. Florida, 11 F.3d 1016 (11th Cir.
1994), affd, 116 S. Ct. 1114 (1996).

34. Seminole, 11 F.3d at 1018.
35. Id. at 1029.
36. Id. at 1024, 1029.
37. Id. at 1021-22.
38. Id. at 1022.
39. Id. (quoting Silver v. Baggiano, 804 F.2d 1211, 1214 (11th Cir. 1986)).
40. Id. at 1022.
41. Id.
42. Id.
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their sovereign immunity to suits initiated by the United States when
they ratified the Federal Constitution.43 However, the Eleventh Cir-
cuit noted that the United States Supreme Court has never held that,
by ratifying the Constitution, states waived their sovereign immunity
to suits brought by Indian Tribes.44 Thus, the Eleventh Circuit held
that the doctrine of "plan of the convention" did not eliminate Ala-
bama and Florida's defense of sovereign immunity.45

The Eleventh Circuit explained that the third type of consent may
be established when states participate in congressional programs. 46

The court stated that participation in a congressional program may
constitute a waiver of sovereign immunity if the Government requires
the states to consent to suit in federal court in order to participate in
the federal program. 47 The Eleventh Circuit also noted that waiver of
sovereign immunity through participation in a federal program had
only been recognized by the Supreme Court on one prior occasion.48

In Parden v. Terminal Railway Co., 49 the Supreme Court held
that a state-owned, for-profit railroad had waived its sovereign immu-
nity because it was operating in a private market in which all partici-
pants were required to consent to suit in federal court.50 The
Eleventh Circuit limited Parden to its specific facts and therefore de-
clined to extend the "participation in a congressional program" con-
sent to the Seminole Tribe's case.51

The Eleventh Circuit also rejected congressional abrogation as a
basis for federal jurisdiction. 52 Although the Eleventh Circuit found
that Congress had expressly stated its intent to abrogate the states'
Eleventh Amendment immunity in the text of the IGRA, the Eleventh
Circuit concluded that Congress lacked the power to abrogate the
states Eleventh Amendment immunity.53

The Eleventh Circuit reasoned that the holding in Pennsylvania
v. Union Gas,54 was not controlling.55 In Union Gas, the Supreme
Court concluded that Congress had the power to abrogate the Elev-

43. Id.
44. Id. (citing Blatchford v. Native Village of Noatak, 501 U.S. 775, 781-84 (1991)).
45. Id. at 1022.
46. Id.
47. Id.
48. Id.
49. 377 U.S. 184 (1964), overruled by Welch v. Texas Dep't of Hwys. & Pub.

Transp., 483 U.S. 468 (1987).
50. Seminole, 11 F.3d at 1023.
51. Id.
52. Id. at 1024.
53. Id. at 1021-28.
54. 491 U.S. 1 (1989) (plurality opinion), overruled by Seminole Tribe v. Florida,

116 S. Ct. 1114 (1996).
55. Seminole, 11 F.3d at 1027.
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enth Amendment through the Interstate Commerce Clause. 56 How-
ever, the Eleventh Circuit found that the breadth of congressional
power under the Interstate Commerce Clause could be distinguished
from that under the Indian Commerce Clause, because they served
two distinct purposes.5 7 The Eleventh Circuit explained that the In-
terstate Commerce Clause placed limits on free trade among the
states.58 While the Court noted that the Indian Commerce Clause al-
lowed control over Indian affairs.59 As a result of this distinction, the
Eleventh Circuit agreed with the position of the State of Florida and
its Governor, and held that Congress did not have the power to abro-
gate the states' Eleventh Amendment immunity.60 Therefore, the
Eleventh Circuit concluded that the federal courts did not have juris-
diction to hear suits brought pursuant to the IGRA, because Congress
lacked the authority to abrogate the states' sovereign immunity when
it enacted the IGRA.6 1

Finally, the Eleventh Circuit rejected the Indian Tribes' assertion
that the doctrine of Ex parte Young62 provided an exception to sover-
eign immunity under the Eleventh Amendment. 63 The Eleventh Cir-
cuit found that even though the Tribes' suits were brought to compel
the governors to perform a discretionary task, those suits in actuality
were suits against the state itself.64 The court held that the doctrine
of Ex parte Young could not be applied to circumvent states' immunity
under these circumstances. 65

The Eleventh Circuit found that none of the exceptions to the
Eleventh Amendment applied to the Tribes' suits against either Flor-
ida or Alabama. 66 The Seminole Tribe of Florida then petitioned the
United States Supreme Court for a writ of certiorari. 67 The United
States Supreme Court granted certiorari in 1995.68

56. Id. (discussing that the Indian Tribes assumed that Union Gas controls Inter-
state as well as Indian Commerce Clause cases).

57. Id.
58. Id.
59. Id.
60. Id. at 1028.
61. Id. at 1019.
62. 209 U.S. 123 (1908).
63. Seminole, 11 F.3d at 1028-29.
64. Id. at 1029.
65. Id. The Eleventh Circuit stated that entering into a gaming compact under the

IGRA was a discretionary function of the Governor. Id. The Court also stated that the
suit was directed against the states for their failure to enter into good-faith negotia-
tions, not to compel the governors to comply with federal law. Id.

66. Seminole, 11 F.3d at 1029.
67. Seminole Tribe v. Florida, 116 S. Ct. 1114, 1122 (1996).
68. Seminole, 116 S. Ct. at 1122.
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a. The Supreme Court Decision - Chief Justice William Rehnquist's
Majority Opinion

On appeal, the Supreme Court affirmed the Eleventh Circuit's de-
cision and held that Congress did not have the power to abrogate the
states' Eleventh Amendment immunity by promulgating the IGRA
("Act"). 69 Chief Justice William Rehnquist, writing for the majority,
began the Court's discussion of the case by reviewing the history of the
Eleventh Amendment and Congress' powers to abrogate that immu-
nity.70 In its discussion of the Eleventh Amendment, the Court relied
upon its prior holding in Hans v. Louisiana7' in finding that the states
are sovereign entities in the federal system.72 Inherent in such sover-
eignty, the Court stated, was the unequivocal right of a state to avoid
suit by a citizen of any state or a foreign state without its consent.73

The Supreme Court determined that in order to conclude that
Congress has abrogated the states' sovereign immunity, two questions
must be answered in the affirmative: 1) whether Congress has "'un-
equivocally expresse[d] its intent to abrogate the immunity,' and 2)
whether Congress has acted 'pursuant to a valid exercise of power." 74

The Court explained that, in order to abrogate the states' sover-
eign immunity, Congress must evidence its intent to do so through a
"clear legislative statement."75 The Court stated that the clarity of
this congressional intent must be unmistakably clear. 76 The Court
concluded that Congress' intent to abrogate the states' immunity
under the IGRA was unmistakably clear. 77

In reaching this determination, the Court noted that throughout
the IGRA's statutory language, Congress repeatedly referred to the
states as entities which are subject to suit under the Act, which have a
responsibility to engage in negotiations, and which must shoulder the
burden of proof in a subsequent suit.78 The Court concluded that "the
numerous references to the 'State' in the text of § 2710(d)(7)(B) make

69. Id. at 1133. See Paul M. Barrett, Supreme Court Votes to Limit Some Federal
Suits Against States, WALL. ST. J., March 28, 1996, at B8 (discussing the holding in
Seminole and the potential ramifications of the decision).

70. Seminole, 116 S. Ct. at 1119, 1122.
71. 134 U.S. 1 (1890).
72. Seminole, 116 S. Ct. at 1122 (citing Hans v. Louisiana, 134 U.S. 1, 13 (1890)

(quotations omitted)).
73. Id. at 1122.
74. Id. at 1123 (quoting Green v. Mansour, 474 U.S. 64, 68 (1985)).
75. Id. (quoting Blatchford, 501 U.S. at 786).
76. Id. (quoting Dellmuth v. Muth, 491 U.S. 223, 227-28 (1989)).
77. Id. at 1123-24.
78. Id. at 1124.
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it indubitable that Congress intended through the Act to abrogate the
states' sovereign immunity from suit."79

Once the Court determined that Congress' intent under the IGRA
was clear, the Court turned to the' question of whether Congress had
passed the Act "pursuant to a valid exercise of power" emanating from
the Constitution.80 The Court recognized that only twice before had it
found the power to abrogate state immunity within the Constitu-
tion.8 ' In Fitzpatrick v. Bitzer,8 2 the Supreme Court recognized that
because the adoption of the Fourteenth Amendment had expanded
federal power and constricted state power, section 5 of the Fourteenth
Amendment conferred the power upon Congress to abrogate the
states' immunity from suit.8 3 In Pennsylvania v. Union Gas,8 4 the
Supreme Court held that Congress had the power to abrogate the
states' sovereign immunity through the use of Congress' plenary
power under the Interstate Commerce Clause.8 5 The Court in Union
Gas found that unless the states could be held liable for certain dam-
ages, the power of Congress to regulate interstate commerce would be
eviscerated. 86

The Court then considered, and ultimately rejected, the Seminole
Tribe's argument that because Congress could abrogate states' immu-
nity pursuant to the Interstate Commerce Clause, Congress also pos-
sessed a similar power under the Indian Commerce Clause.8 7 In
support of its position, the Seminole Tribe contended that "no princi-
pal [sic] basis [exists] for finding that congressional power under the
Indian Commerce Clause is less than that conferred by the Interstate
Commerce Clause."88 The Seminole Tribe also stressed that the
Supreme Court in Union Gas held that Congress' power to abrogate
the state's immunity was due to the plenary nature of Congress' power
over interstate commerce.8 9 Likewise, the Seminole Tribe argued that
Congress had similar plenary power over Indian relations. 90

79. Id.
80. Id. (quoting Green, 474 U.S. at 68).
81. Id. at 1125.
82. 427 U.S. 445 (1976).
83. Seminole, 116 S. Ct. at 1125.
84. 491 U.S. 1 (1989) (plurality opinion), overruled by Seminole Tribe v. Florida,

116 S. Ct. 1114 (1996).
85. Seminole, 116 S. Ct. at 1125 (citing Pennsylvania v. Union Gas, 491 U.S. 1, 19-

20 (1989) (plurality opinion), overruled by Seminole Tribe v. Florida, 116 S. Ct. 1114
(1996)).

86. Id. at 1125.
87. Id.
88. Id. (quoting Brief for Petitioner at 17, Seminole Tribe v. Florida, 116 S. Ct.

1114 (1996) (No. 94-12)).
89. Id. at 1125.
90. Id.
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In rejecting the Seminole Tribe's argument, the Supreme Court
accepted the State of Florida's contention that the rationale of Union
Gas was inapplicable to the case at hand, but that the Court should
overrule its previous holding in Union Gas.91 The Court began its re-
view of Union Gas by observing that the decision had been a plurality
decision which had subsequently created great confusion in the lower
courts. 92 In essence, the Court found that its decision in Union Gas
had been based on an erroneous interpretation of precedent. 93 The
Court criticized the Union Gas plurality's analogy of the Fourteenth
Amendment to the Eleventh Amendment. 94 The Court emphasized
that the states adopted the Fourteenth Amendment after the Elev-
enth Amendment, thus the Court reasoned that the two could not be
compared. 95 The Court finally concluded that its decision in Union
Gas was contrary to Eleventh Amendment precedent since Hans v.
Louisiana.96 In conclusion, the Supreme Court stated that:

Even when the Constitution vests in Congress complete law
making authority over a particular area, the Eleventh
Amendment prevents congressional authorization of suits by
private parties against unconsenting States. The Eleventh
Amendment restricts the judicial power under Article III, and
Article I cannot be used to circumvent the constitutional limi-
tations placed upon federal jurisdiction.97

Accordingly, the Supreme Court overruled its decision in Union Gas
and held that the Interstate Commerce Clause could not be utilized as
a means for abrogating the states' Eleventh Amendment sovereign
immunity.98

In an attempt to circumvent and Eleventh Amendment bar, the
Seminole Tribe further argued that the doctrine of Ex parte Young
allowed it to sue the Governor for his failure to comply with the
IGRA. 99 The Seminole Tribe noted that on previous occasions the
Supreme Court had exercised jurisdiction over cases involving injunc-
tive relief against state officials in order to end ongoing violations of
federal law. 100 The Supreme Court, however, rejected application of
the Ex parte Young doctrine to the Seminole Tribes' action against the
Governor.101

91. Id. at 1127.
92. Id.
93. Id. at 1128.
94. Id.
95. Id.
96. Id. at 1127-28.
97. Id. at 1131-32.
98. Id. at 1127-28.
99. Id. at 1132.

100. Id.
101. Id. at 1133.
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The Court distinguished those cases in which injunctive relief had
been granted based on the doctrine of Ex parte Young. 10 2 The Court
noted that typically plaintiffs could resort to Ex parte Young relief
when a statute did not provide a "carefully crafted and intricate reme-
dial scheme."103 In the IGRA, however, the Court noted that Con-
gress had expressly provided a list of alternative remedies. 10 4

Therefore, the Court determined that a judicially created remedial
scheme was unnecessary because Congress had already provided an
explicit scheme by statute. 105 In concluding that the Seminole Tribe
could not sue the Governor under the doctrine of Ex parte Young, the
Supreme Court affirmed the Eleventh Circuit decision and dismissed
the Seminole Tribe's suit for lack of jurisdiction.106

b. Justice John Paul Stevens' Dissent

In his dissent, Justice John Paul Stevens contended that Con-
gress had the constitutional power to permit the Seminole Tribe to sue
the State of Florida for violating a federal statute.10 7 Justice Stevens
began his dissent with the statement that "in a sharp break with the
past, today the Court holds that with the narrow and illogical excep-
tion of statutes enacted pursuant to the Enforcement Clause of the
Fourteenth Amendment, Congress has no. . . power [to abrogate the
states' sovereign immunity under the Eleventh Amendment]." 108 Jus-
tice Stevens reviewed the previous decisions in which the Supreme
Court held that Congress could create a private right of action against
a state for violating a federal law. 109 In so doing, Justice Stevens dis-
cussed Chisholm v. Georgia,110 Hans v. Louisiana,11 ' Fitzpatrick v.
Bitzer,112 and Pennsylvania v. Union Gas.113 In particular, Justice
Stevens criticized the majority's reliance on Chisholm and Hans be-
cause the majority erroneously interpreted the Eleventh Amend-
ment's purpose.1 14

Justice Stevens noted that the dissenting opinion by Justice
James Iredell in Chisholm, often identified as the impetus for sover-

102. Id. at 1132.
103. Id.
104. Id.
105. Id. at 1132-33.
106. Id. at 1133.
107. Seminole, 116 S. Ct. at 1141 (Stevens, J., dissenting).
108. Id. at 1134 (Stevens, J., dissenting).
109. Id. at 1133-34 (Stevens, J., dissenting).
110. 2 U.S. 419 (1793).
111. 134 U.S. 1 (1890).
112. 427 U.S. 445 (1976).
113. Seminole, 116 S. Ct. at 1133-34 (Stevens, J., dissenting).
114. Id. at 1134-41 (Stevens, J., dissenting).
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eign immunity, was actually interpreting the Judiciary Act of 1789,
not Article III of the Constitution. 115 Justice Stevens stated that even
though Justice Iredell interpreted the Judiciary Act of 1789 to hold
that Congress could not extend the jurisdiction of the federal courts,
Justice Iredell did not state that such a limitation existed within the
Constitution itself. 1 6 Thus, Justice Stevens contended that Justice
Iredell never addressed the issue of whether the Constitution pre-
cluded Congress from negating state immunity through statutory
provisions.

11 7

Justice Stevens then criticized Chisholm for stating that the judi-
ciary, not Congress, should define the parameters of sovereign immu-
nity. 118 Justice Stevens asserted that this'misconception "is precisely
the same error the Court commits today [in Seminole]."1 19 Thus, Jus-
tice Stevens suggested that the majority in Seminole erroneously re-
lied on the dissent in Chisholm to support its view that Article III
limits the power of Congress to define the scope of states' sovereign
immunity.

120

Justice Stevens acknowledged that several other Supreme Court
Justices have restricted Eleventh Amendment sovereign immunity to
diversity cases.12 1 However, Justice Stevens noted that the majority
relied upon the Supreme Court's previous holding in Hans to advance
the proposition that the federal courts did not have jurisdiction over
federal question cases brought by citizens against their own state.122

Justice Stevens countered with the assertion that the decision in
Hans did not restrict the federal courts in such a manner.' 2 3 Justice
Stevens distinguished Hans by stating that "Hans instead reflects, at
the most, this Court's conclusion that, as a matter of federal common
law, federal courts should decline to entertain suits against uncon-
senting states.... Hans did not announce a constitutionally man-
dated jurisdictional bar. . ."124 Justice John Paul Stevens also
discussed Justice Joseph P. Bradley's opinion in Hans, in which Jus-
tice Bradley concluded that the doctrine of sovereign immunity was
not based on a constitutional rule, but on the fact that Congress had
not yet disposed of sovereign immunity through legislation in all cir-

115. Id. at 1134-37 (Stevens, J., dissenting).
116. Id. at 1135 (Stevens, J., dissenting).
117. Id. (Stevens, J., dissenting).
118. Id. at 1136 (Stevens, J., dissenting).
119. Id. at 1135 (Stevens, J., dissenting).
120. Id. (Stevens, J., dissenting).
121. Id. at 1136 (Stevens, J., dissenting) (discussing the opinions of Justices Bren-

nan and Scalia).
122. Id. at 1137 (Stevens, J., dissenting).
123. Id. (Stevens, J., dissenting).
124. Id. (Stevens, J., dissenting).
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cumstances. 125 Thus, Justice Stevens concluded that contrary to the
majority, Hans did not support the argument that Congress could not
alter the states' sovereign immunity in cases not addressed by the
Eleventh Amendment. 126 Instead, Justice Stevens stated that "Hans
provides affirmative support for the view that Congress may create
federal-court jurisdiction over private causes of action against uncon-
senting States brought by their own citizens. 1 27

c. Justice Stevens' Review of Pennsylvania v. Union Gas

Justice Stevens continued by criticizing the majority's characteri-
zation of Pennsylvania v. Union Gas,128 finding that the majority's
view was a "rather novel rejection of the doctrine of stare decisis."129

Justice Stevens stated that the Court had previously held that both
the Fourteenth Amendment and the Interstate Commerce Clause
were sources of Congress' power to abrogate the states' sovereign im-
munity. 130 Further, Justice Stevens noted that Congress' power to
regulate commerce among the states and its power to regulate com-
merce with the Indian Tribes were identical.131 Justice Stevens con-
cluded that the Supreme Court should not expand the common law
foundations for sovereign immunity. 132 Thus, Justice Stevens argued
that Congress had the power to abrogate the states' sovereign
immunity.133

d. Justice David Souter's Dissent

Justice David Souter also dissented and was joined by Justices
Ruth Bader Ginsberg and Stephen Breyer.134 Justice Souter stated
that "for the first time since the founding of the Republic [the Court
has held that] Congress has no authority to subject a State to the ju-
risdiction of a federal court at the behest of an individual asserting a
federal right."13 5

Justice Souter initially discussed the historical background of the
Eleventh Amendment.' 36 Justice Souter noted that the 1778 draft of

125. Id. (Stevens, J., dissenting).
126. Id. at 1138 (Stevens, J., dissenting).
127. Id. (Stevens, J., dissenting).
128. 491 U.S. 1 (1989) (plurality opinion), overruled by Seminole Tribe v. Florida,

116 S. Ct. 1114 (1996).
129. Seminole, 116 S. Ct. at 1142 (Stevens, J., dissenting).
130. Id. (Stevens, J., dissenting).
131. Id. (Stevens, J., dissenting).
132. Id. at 1144 (Stevens, J., dissenting).
133. Id. at 1142 (Stevens, J., dissenting).
134. Seminole, 116 S. Ct. at 1145 (Souter, J., dissenting).
135. Id. (Souter, J., dissenting).
136. Id. (Souter, J., dissenting).
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the Constitution did not include any language addressing sovereign
immunity. 137 Justice Souter inferred that no consensus had been
reached with respect to sovereign immunity by the Drafters of the
Constitution at the time of its ratification. 138 In fact, Justice Souter
noted that many continued to debate the issue after the Constitution's
ratification. 

1
39

Justice Souter noted that the controversy surrounding the scope
and nature of states' sovereign immunity did not end until the
Supreme Court's decision in Chisholm v. Georgia.140 Justice Souter
reiterated that in Chisholm the Court held that Congress could abro-
gate the states' immunity, but only in regard to "the first of the two
Citizen-State Diversity Clauses [citizen-state, not alien-state]."' 4 1

Justice Souter argued that the Eleventh Amendment, that was
adopted after the Court's decision in Chisholm, clearly applied only to
citizen-state diversity cases, not to federal question cases. 14 2 Justice
Souter asserted that the language of the Eleventh Amendment itself
addressed only diversity jurisdiction. 143 Justice Souter acknowledged
that one of the original proposals for the Eleventh Amendment, sup-
ported by Representative Theodore Sedgwick, included sovereign im-
munity for both diversity and federal question jurisdiction, but was
not adopted by Congress. 144

Based on this review, Justice Souter asserted that the Eleventh
Amendment only prevented diversity jurisdiction suits which were
brought against a state by citizens of another state or a foreign state,
and explained that no other interpretation was plausible.14 5 Thus,
Justice Souter concluded that because Florida was being sued by its
own citizens, the State could not assert immunity under the Eleventh
Amendment.146

Justice Souter searched for another possible source for sovereign
immunity.14 7 Justice Souter argued that the obvious place to begin

137. Id. at 1147 (Souter, J., dissenting).
138. Id. (Souter, J. dissenting).
139. Id. (Souter, J., dissenting).
140. 2 U.S. (2 Dall.) 419 (1790). Seminole, 116 S. Ct. at 1148 (Souter, J., dissenting).
141. Seminole, 116 S. Ct. at 1148 (Souter, J., dissenting). Justice Souter stated that

Article III, section 2 of the United States Constitution provided for two kinds of diver-
sity jurisdiction for federal courts. Id. at 1145 n.1. The first is the jurisdiction over
controversies between a state and citizens of another state. Id. The second is jurisdic-
tion over controversies between a state or the citizens thereof and a foreign state. Id.
The Court's holding in Chisholm, dealt with only the former, the first kind of diversity
jurisdiction. Id.

142. Seminole, 116 S. Ct. at 1150 (Souter, J., dissenting).
143. Id. (Souter, J., dissenting).
144. Id. at 1150-51 (Souter, J., dissenting).
145. Id. at 1152 (Souter, J., dissenting).
146. Id. (Souter, J., dissenting).
147. Id. (Souter, J., dissenting).
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was the Court's holding in Hans v. Louisiana.1 48 Justice Souter
stated that "Hans was indeed a leap in the direction of today's holding,
even though it does not take the Court all the way."' 49 Justice Souter
argued that the holding in Hans was insufficient to support the full
reach of the majority's opinion, because the Court in Hans. did not sat-
isfactorily answer the question of whether Congress could abrogate a
state's Eleventh Amendment immunity.' 50 Justice Souter. contended
that no underlying constitutional basis for the sovereign immunity
posited in Hans could be identified, because Hans involved a suit by a
citizen of the defendant state.' 5 ' Rather, Justice Souter asserted that
the Court in Hans relied upon a non-constitutional theory of sovereign
immunity.' 52 In the end, Justice Souter concluded that the position
that Congress could statutorily abrogate the states'.Eleventh Amend-
ment immunity was the most rational because he questioned whether
the Framers of the Constitution would have created a "National Gov-
ernment without [providing] any way [for] individuals [to] enforc[e]
their federal rights directly against an intransigent state."'5 3

Next, Justice Souter rejected the majority's holding that the doc-
trine of Ex parte Young did not apply.154 Justice Souter argued that
the majority should have granted Ex parte Young relief.' 55 Justice
Souter explained that Ex parte Young allowed federal courts the op-
tion of providing injunctive relief against state officials when federal
statutes were being violated, despite the states' Eleventh Amendment
sovereign immunity.' 5 6 After discussing the historical background of
Ex parte Young, Justice Souter criticized the limitation the majority
placed on the use of this doctrine.' 57 Instead, Justice Souter argued
that the IGRA seemingly was written with the safeguard of Ex parte
Young injunctive relief in mind.158 In determining that an Ex parte
Young injunction against the Governor of Florida would have properly
resolved this suit, Justice Souter argued that the constitutional quag-
mire of interpreting the history and scope of the Eleventh Amendment
could have been avoided.' 59

148. Id. at 1153 (Souter, J., dissenting).
149. Id. (Souter, J., dissenting).
150. Id. at 1154 (Souter, J., dissenting).
151. Id. (Souter, J., dissenting).
152. Id. at 1156 (Souter, J., dissenting).
153. Id. at 1173 (Souter, J., dissenting).
154. Id. at 1178 (Souter, J., dissenting).
155. Id. (S6uter, J., dissenting).
156. Id. (Souter, J., dissenting) (quoting Quern v. Jordan, 440 U.S. 332, 337 (1978)).
157. Id. at 1182 (Souter, J., dissenting).
158. Id. at 1183 (Souter, J., dissenting).
159. Id. at 1184 (Souter, J., dissenting).
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In light of the majority's refusal to apply Ex parte Young, Justice
Souter concluded that "neither text, precedent, nor history supports
the majority's abdication of our responsibility to exercise the jurisdic-
tion entrusted to us in Article III. '160 Thus, Justice Souter concluded
that the Eleventh Amendment applied only to diversity jurisdiction
cases, that the majority erroneously relied on Hans v. Louisiana, and
that granting injunctive relief under Ex parte Young would have con-
stituted a proper resolution of the case. 16 1

BACKGROUND

I. INm. A GAmING REGULATORY ACT

Congress enacted the Indian Gaming Regulatory Act ("IGRA") to
conclusively allocate among the federal, state, and tribal governments
the power to regulate Indian gaming.16 2 Prior to the IGRA's enact-
ment, the Supreme Court addressed the allocation question in Califor-
nia v. Cabazon Band of Mission Indians.16 8 In Cabazon, the State of
California insisted that the operation of bingo games on tribal land
violated state law.1 64 The United States Supreme Court held that the
states could impose their own laws on tribal gaming, and even pro-
hibit such gaming, if Congress expressly allowed the states to do so.165

The Supreme Court rejected the State's argument that Congress al-
ready had done so, holding that Congress had not expressly given
power over tribal gaming to the individual states.166

Thus, the Supreme Court concluded that California could not im-
pose its law forbidding Indian gaming when it did not criminally pro-

160. Id. at 1185 (Souter, J., dissenting).
161. Id. at 1152, 1154, 1184 (Souter, J., dissenting).
162. Roland J. Santoni, The Indian Gaming Regulatory Act: How Did We Get Here?

Where Are We Going?, 26 CREIGHTON L. REV. 387, 431 (1993).
163. 480 U.S. 202 (1987). In Cabazon, the Cabazon and Morongo Bands of Mission

Indians conducted bingo on their reservations pursuant to an ordinance approved by
the Secretary of the Interior. California v. Cabazon Band of Mission Indians, 480 U.S.
202, 204 (1987). The State of California sought to apply two penal codes to the bingo
games. Cabazon, 480 U.S. at 205. The penal code did not prohibit the bingo games but
only permits bingo to be operated by members of certain charitable organizations. Id.
Additonally the statute provided that the profits must be maintined in a special account
to be used solely for charitable purposes. Id. In federal district court, the Tribes sought
a declaratory judgment declaring that the state had no authority to apply its law on
reservations. Id. at 206. The district court granted summary judgment to the Tribes.
Id. The State appealed to the United States Court of Appeals for the Ninth Circuit. Id.
The Ninth Circuit affirmed the district court and the State appealed to the United
States Supreme Court. Id.

164. California v. Cabazon Band of Mission Indians, 480 U.S. 202, 205 (1987).
165. Cabazon, 480 U.S. at 207.
166. Id. at 214.
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hibit all types of gaming but merely regulated gaming. 16 7 The Court
stated that when state law generally permits certain conduct, it is con-
sidered civil, and thus, does not authorize enforcement on Indian res-
ervations. 168 The Court also weighed federal, tribal, and state
interests and found that the federal and tribal interests in allowing
gaming outweighed the state's interest in suppressing Indian gam-
bling in order to prevent the infiltration of organized crime.169

Congress enacted the Indian Gaming Regulatory Act in the wake
of this Supreme Court decision. 170 The IGRA was enacted to regulate
not only gambling games such bingo and pull tabs, but also such
games as blackjack, baccarat, and jai alai. 171 The IGRA divided gam-
ing into three classes of regulated gambling, established a National
Indian Gaming Commission to monitor these classes of gambling, pro-
vided for procedures for establishing compacts among the states and
Indian Tribes, and created remedies in the event those negotiating
procedures failed.172

a. Three Classes of Gaming

The IGRA provides for three classes of gaming which are permit-
ted on Indian land.' 73 The IGRA gives Indian Tribes the sole power to
regulate Class I gaming on tribal lands. 174 Additionally, the IGRA
permits the tribes, in conjunction with the National Indian Gaming
Commission, to regulate Class II gaming so long as the state has not
completely prohibited that particular type of gambling.1 75 Class III is
the only class in which high stakes gaming may be permitted and Con-
gress has mandated that Indian Tribes negotiate with the states
before establishing Class III gambling.17 6 The IGRA defines Class I
gaming as games that are traditionally included in Indian ceremonies
or those which serve purely social purposes.1 77 Examples of games
that may be associated with Indian ceremonies are "'stick' or 'bone'
games, rodeos, and horse races that are engaged in during tribal cele-

167. Id. at 211.
168. Id. at 209.
169. Id. at 221-22.
170. 25 U.S.C. §§ 2701-10 (1994); DAVD H. GETCHES, FEDERAL INDIAN LAw 722 (3d

ed. 1993) [hereinafter GETcHEs]; Review of Court Decision on Indian Gambling: Before
the Senate Committee on Indian Affairs, 110th Cong., (1996) (testimony of Jerry C.
Straus).

171. GETCHES, supra note 170, at 722.
172. GETCHES, supra note 170, at 722-23.
173. 25 U.S.C. §§ 2701(5), 2703 (1994).
174. Id.
175. 25 U.S.C. § 2701(5) (1994); GETCHES, supra note 170, at 722.
176. 25 U.S.C. §§ 2703(8), 2710(d)(3)(A).
177. 25 U.S.C. § 2703(6). Games which serve purely social purposes are those which

have minimal prizes. Id.
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brations, ceremonies, powwows, or feasts."178 Class I gaming is not
subject to regulation under the IGRA.1 7 9

The IGRA characterizes bingo-style gaming as Class II gain-
ing.18 0 Examples of Class II games include lotto, tip jars, pull-tabs,
instant bingo, punch boards, and other games comparable to bingo. 181
The IGRA permits Class II gaming if the state in which the tribe is
located permits this kind of gaming in general and the tribe has hon-
estly conducted this kind of gaming for at least three years.1 8 2 The
conduct of Class II gaming must conform with state law regarding size
of winnings and hours of operation. 1 8 3 In regulating Class II gaming,
Indian Tribes must also work in conjunction with the National Indian
Gaming Commission. 184

Class III gaming is an all-inclusive categorization that encom-
passes any gaming not covered under the Class I or II categories.18 5

In most instances, a tribe wishing to conduct Class III gaming must
negotiate a compact with the state in which the gaming will be lo-
cated.' 8 6 This compact must delineate the terms of operation, taxa-
tion, and remediation.1 8 7 Section 2710 of the IGRA requires states to
enter into good faith negotiations with any tribe wishing to conduct
Class III gaming in an attempt to facilitate the creation of tribal-state
compacts.1 8 8

b. Remedies

In order to begin the procedure for compact negotiations, a tribe
must request that the state enter into negotiations.1 8 9 If the state
does not enter into negotiations with the tribe within 180 days, IGRA
provided the tribe with a cause of action against the state for its fail-
ure to negotiate in good-faith. 190 The IGRA provides the United
States district courts with jurisdiction over any cause of action that a
tribe initiates against a state for its failure to enter into good-faith

178. Linda King Kading, State Authority to Regulate Gaming Within Indian Lands:
The Effect of the Indian Gaming Regulatory Act, 41 DRAKE L. REv. 317, 329 (1992) (cit-
ing, S. REP. No. 100-446, at 5, reprinted in 1988 U.S.C.C.A.N. 3081).

179. 25 U.S.C. § 2710(a) (1994).
180. 25 U.S.C. § 2703(7)(A)(i) (1994).
181. 25 U.S.C. § 2703(7)(A)(i)(III).
182. 25 U.S.C. §§ 2710(b)(1)(A), (c)(3).
183. 25 U.S.C. § 2703(7)(A)(ii).
184. 25 U.S.C. § 2706(b) (1994).
185. 25 U.S.C. § 2703(8).
186. 25 U.S.C. § 2710(d)(3)(A) (1994).
187. 25 U.S.C. § 2710(d)(3)(C).
188. 25 U.S.C. § 2710(d)(3)(A).
189. Id.
190. 25 U.S.C. § 2710(d)(7)(B)(i).
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negotiations. 19 1 If a district court then determines that a state did not
enter into good-faith negotiations, the court may order the state to
enter into a compact with the tribe within 60 days. 192 If the tribe and
the state are still at an impasse after 60 days, then they are required
to submit their dilemma to a mediator.193

II. THE ELEVENTH AMENDMENT

a. The Genesis of the Eleventh Amendment

Article III, section 2 of the United States Constitution gives juris-
diction to federal courts over controversies "between a State and Citi-
zens of another State."194 In 1793, the United States Supreme Court
first allowed a citizen of one state to sue another state in federal
court. 195 In Chisholm v. Georgia,196 the Supreme Court permitted a
citizen of North Carolina to sue the State of Georgia to recover Revolu-
tionary War debts. 197 The Court determined that federal courts had
Article III jurisdiction to hear such cases. 198

The Court's holding in Chisholm was termed a "shock of sur-
prise."199 Thus, immediately after the decision in Chisholm, Congress
introduced the first version of the Eleventh Amendment. 20 0 Congress
ratified the Eleventh Amendment in 1795.201 The Eleventh Amend-
ment provides that "[t]he Judicial power of the United States shall not
be construed to extend to any suit in law or equity, commenced or
prosecuted against one of the United States by Citizens of another
State, or by Citizens or Subjects of any Foreign State."20 2

b. Analyzing Eleventh Amendment Cases

Commentators have recommended that five questions be explored
when analyzing Eleventh Amendment cases:

191. Id.
192. 25 U.S.C. § 2710(d)(7)(B)(iii) (1994).
193. 25 U.S.C. § 2710(d)(7)(B)(iv).
194. U.S. CONST. art. III, § 2.
195. Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 429 (1793).
196. 2 U.S. (2 Dall.) 419 (1793).
197. Chisholm, 2 U.S. at 420; NowAK & ROTUNDA, supra note 28, § 2.11. At that

time all the Justices wrote their own opinions. JOHN. V. OATH, JUDICIAL POWER OF THE
UNITED STATES 13 (1987) [hereinafter ORTH]. Therefore, although Justice Iredell's opin-
ion is not labeled the dissent, it has been considered the dissent because of its content.
Id.

198. Chisholm, 2 U.S. at 420.
199. Hans v. Louisiana, 134 U.S. 1, 11 (1890).
200. John. V. Orth, The Truth About Justice Iredell's Dissent in Chisolm v. Georgia

(1793), 73 N.C. L. REV. 255, 256 (1994).
201. Orth, 73 N.C. L. REv. at 256.
202. U.S. CONST. amend. XI.
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(1) is the plaintiff one to whom the Amendment applies? (2)
is the suit truly against the state? (3) is the suit seeking re-
lief in a manner that is barred by the Amendment? (4) has
the state waived its immunity? (5) is there a congressional
statute in the area that overrides the immunity?20 3

1. Is the plaintiff one to whom the Eleventh Amendment applies?

The actual text of the Eleventh Amendment precludes suits based
upon diversity jurisdiction because it bars suits brought by citizens of
other states and foreign states against a state.20 4 However, in Hans v.
Louisiana,20 5 the United States Supreme Court's opinion set forth the
current interpretation of the Eleventh Amendment, which expanded
states' immunity to include a bar for suits brought against states by
their own citizens. 20 6

In 1884, Hans, a citizen of Louisiana, brought a suit in circuit
court against the State of Louisiana for the interest due on bonds is-
sued by the state.20 7 The issue before the United States Supreme
Court was whether the circuit court had properly exercised jurisdic-
tion over a suit brought by a citizen against the state in which he re-
sides.208 Hans asserted that the Eleventh Amendment bar did not
apply to him, because the text of the Amendment only provided that a
state was free from suit "brought by the citizens of another state, or by
citizens or subjects of a foreign state."20 9 However, the Supreme
Court asked, "[c]an we suppose that, when the [Elleventh
[Almendment was adopted, it was understood to be left open for citi-
zens of a state to sue their own state in the federal courts, while the
idea of suits by citizens of other states, or of foreign states, was indig-
nantly repelled?"210

The Court reasoned that if the purpose of the Eleventh Amend-
ment was to merely protect the states against those two kinds of suits,
the results of the application of the Amendment would be anomalous
because states would not enjoy complete freedom from suit.2 11 The
Court found that the principles of sovereignty not only precluded suits
brought by a citizen against another state or foreign state, but also

203. NOwAK & ROTUNDA, supra note 28, § 2.11.
204. Jeffrey B. Mallory, Note, Congress' Authority to Abrogate a State's Eleventh

Amendment Immunity From Suit: Will Seminole Tribe v. Florida Be Seminal?, 7 ST.
THoMAS L. REV. 791, 797 (1995).

205. 134 U.S. 1 (1890).
206. Hans v. Louisiana, 134 U.S. 1 (1890); CHESTER JAMES, STATES' RIGHTS UNDER

FEDERAL CONSTrTUTIONS § 7.03 (1984).
207. Hans, 134 U.S. at 1.
208. Id. at 9.
209. Id. at 10.
210. Id. at 15.
211. Id. at 10.

1997]



588 CREIGHTON LAW REVIEW [Vol. 30

those suits brought by a citizen against his or her own state.212 The
Supreme Court held that the circuit court should not have exercised
jurisdiction over the suit because the Eleventh Amendment precluded
a citizen from bringing suit against his resident state.213 Therefore,
based on the Supreme Court's interpretation in Hans, the Eleventh
Amendment bars all plaintiffs from suing a state in federal court.214

2. Is the suit truly against the state?

The Eleventh Amendment bars suits brought against a state as a
defendant. 215 Initially, courts held that a plaintiffs suit could only be
barred when a state was named a defendant. 216 Later, the United
States Supreme Court held that the Eleventh Amendment entitled a
state to protection if it was a real party in interest, even if the state
was not a named defendant. 217

In contrast, state officers are not encompassed by the Eleventh
Amendment's definition of "state."218 Therefore, citizens can sue state
officers individually for damages for actions taken in their official ca-
pacities. 219 The Supreme Court has refined this distinction, however,
by holding that if a state will essentially be indemnifying an official for
the damages caused by his or her misconduct, the state is a real party
in interest.220 Thus, in such situations, the Eleventh Amendment op-
erates to bar the suit, even though the state is not a named
defendant.221

212. Id. at 13-15.
213. Id. at 15-17.
214. NowAK & ROTUNDA, supra note 28, § 2.11. But see Orth, 73 N.C. L. REV. at 268-

70 (criticizing the holding and rationale used in Hans); Christopher L. Lafuse, Note,
Beyond Blatchford v. Native Village of Noatak: Permitting the Indian Tribes to Sue the
States Without Regard to the Eleventh Amendment Bar, 26 VAL. U. L. REV. 639, 648
(1992) (arguing that Hans should only apply to diversity cases, not federal question
cases).

215. NowAK & ROTUNDA, supra note 28, § 2.11.
216. See Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 857 (1824)

(holding that the Eleventh Amendment applies only when the state is the named party).
217. See In re Ayers, 123 U.S. 443, 502-03 (1887) (holding that the Eleventh Amend-

ment bars suit even if the state is not the nominal defendant if it is still the real party to
the action). See also North Carolina v. Temple, 134 U.S. 22, 30 (1890) (holding that the
state does not have to be a named defendant).

218. NoWAK & ROTUNDA, supra note 28, § 2.11. See Lincoln County v. Luning, 133
U.S. 529, 530 (1890) (holding that cities and counties are not states for the purposes of
the Eleventh Amendment).

219. NowAK & ROTUNDA, supra note 28, § 2.11.
220. See Edelman v. Jordan, 415 U.S. 651, 665 (1974) (requiring a state to pay dam-

ages when a state official wrongfully denied disability benefits violated the Eleventh
Amendment).

221. NowAK & ROTUNDA, supra note 28, § 2.11.
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3. Is the suit seeking relief in a manner that is barred by the
Eleventh Amendment?

As a general rule, if a suit is one for damages or any other kind of
retroactive relief, the Eleventh Amendment will bar the suit.22 2 The
United States Supreme Court, however, has fashioned a legal fiction
which permits lawsuits against agents of a state to compel future com-
pliance with federal law.2 23 This legal fiction is the Ex parte Young
doctrine. 224

In Ex parte Young,225 a railroad sued the Attorney General of
Minnesota, Edward T. Young, to compel compliance with a state law
that regulated railroad rates.226 The railroad alleged that the law vio-
lated the Constitution.227 The railroads sought and the circuit court
of Minnesota granted an injunction against Young to prevent the en-
forcement of the state law. 22 8 However, Young refused to comply with
the injunction. 229

On appeal, the United States Supreme Court held that a state
officer did not have the power to violate the Constitution. 230 Thus, the
Court reasoned that when an officer does so, he is no longer acting
within the scope of his official duties for the benefit of the state and
therefore loses the protection of the Eleventh Amendment. 231 There-
fore, the Eleventh Amendment will not protect a state officer from
lawsuits for injunctive relief which seek to compel the officer to comply
with federal law. 23 2 Today, in order for a plaintiff to receive Ex parte
Young relief, the officer against whom relief is sought must be a
named party. 233

4. Has the State Waived its Immunity?

A state may waive its sovereign immunity through consent. 234 A
court may consider two types of consent when it determines whether a

222. Id.; ORTH, supra note 197, at 142; Edelman, 415 U.S. at 663.
223. Ex parte Young, 209 U.S. 123, 167-68 (1908); NowAK & ROTUNDA, supra note

28, § 2.11.
224. Id.
225. 209 U.S. 123 (1908).
226. Ex parte Young, 209 U.S. at 127, 129.
227. Id. at 129-30.
228. Id. at 132.
229. Id. at 134.
230. Id. at 159-60.
231. Id. at 159-69.
232. NoWAK & ROTUNDA, supra note 28, § 2.11.
233. Id.
234. Id. See Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238 (1985) (discussing

applicability of Ex parte Young); Poarch Band Creek of Indians v. Alabama, 776 F.
Supp. 550, 553 (S.D. Ala. 1991) (discussing principles of Ex parte Young).
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state has waived its immunity: express and implied.235 Express
consent occurs when the state legislature explicitly states that it has
consented to suit in federal court in a statute, or when the state's at-
torneys, in court, waive the state's Eleventh Amendment
immunity.

236

Implied consent is given a more restrictive interpretation.23 7 The
United States Supreme Court has found implied waiver in only a few
cases.238 These typically involved a situation wherein a state entered
into an interstate compact which contained a provision for waiver of
immunity or when a state involved itself in participation in a federally
regulated activity.2 39 The cases in which implied waiver has been rec-
ognized are very fact specific, and today the Supreme Court proceeds
very cautiously when considering whether a state has given an im-
plied waiver.240

5. Is there a congressional statute in the area that overrides
the immunity?

Congress may specifically abrogate a state's Eleventh Amend-
ment immunity so long as Congress has the power to abrogate the
immunity and its intent to do so is "unmistakably clear."241 The
United States Supreme Court, in previous cases, recognized Congress'
power to abrogate the Eleventh Amendment in two areas of the Con-
stitution: the Fourteenth Amendment and the Commerce Clause. 242

235. NowAK & ROTUNDA, supra note 28, § 2.11.
236. Port Auth. Trans-Hudson Corp. v. Feeney, 495 U.S. 299, 305 (1990); Atas-

cadero, 473 U.S. at 238.
237. NowAK & ROTUNDA, supra note 28, § 2.11.
238. Petty v. Tennessee-Missouri Bridge Comm'n, 359 U.S. 275,278-80 (1959) (find-

ing that by entering into a compact with other states the state consented to suit);
Parden v. Terminal Ry. Co., 377 U.S. 184, 196-98 (1964) (stating that the state subjects
itself to regulations as a corporation or private person when it leaves the exclusive
realm of state activities), overruled by Welch v. Texas Dep't of Hwys. & Pub. Transp.,
483 U.S. 468 (1987).

239. Petty, 359 U.S. at 278-80; Parden, 377 U.S. at 196-98.
240. NowAK & ROTUNDA, supra note 28, § 2.11.
241. Mallory, 7 ST. THOMAS L. REv. at 801. See Atascadero, 473 U.S. at 243 (stating

that "Congress must express its intention to abrogate the Eleventh Amendment in un-
mistakable language in the statute itself."); Dellmuth v. Muth, 491 U.S. 233 (1989)
(holding that in order to abrogate, the intent of Congress must be unequivocal).

242. See Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976) (finding that enforcement of
the Fourteenth Amendment allows private citizens to sue states); Pennsylvania v.
Union Gas Co., 491 U.S. 1, 23 (1989) (plurality opinion) (holding that Congress has the
power through the Commerce Clause to subject states to liability in Federal court), over-
ruled by Seminole Tribe v. Florida, 116 S. Ct. 1114 (1996). Some commentators also
argue that in City of Rome v. United States, 446 U.S. 156 (1980), the Supreme Court
implied that the same results as in Fitzpatrick would be obtained with respect to Con-
gressional legislation passed pursuant to the Fifteenth Amendment. ORTH, supra note
197, at 149.
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c. Fourteenth Amendment

In 1976, in Fitzpatrick v. Bitzer,243 the United States Supreme
Court determined that Congress could, "in determining what is 'ap-
propriate legislation' for the purpose of enforcing the provisions of the
Fourteenth Amendment, provide for private suits against States or
state officials which are constitutionally impermissible in other con-
texts."244 In reaching this conclusion, the Supreme Court discussed
the framework of the Fourteenth Amendment, determining that sec-
tion 5 of the Amendment gave Congress the power to require compli-
ance with the Amendment through legislation.245 Therefore, the
Court explained, the Fourteenth Amendment constitutes a limitation
on state authority, because it holds the states accountable to the man-
dates of the Fourteenth Amendment and exposes the states to law-
suits in federal court. 246

d. Interstate Commerce Clause

In 1989, the Court further extended Congress' power to abrogate
the states' Eleventh Amendment immunity when the Court held that
Congress could abrogate states' immunity by passing legislation pur-
suant to the Interstate Commerce Clause.247 In Pennsylvania v.
Union Gas Company,248 the United States Supreme Court considered
whether a citizen could sue a state for monetary damages under the
provisions of the Comprehensive Environmental Response, Compen-
sation, and Liability Act ("CERCLA"). 249

Union Gas operated a coal gas calcification plant in Penn-
sylvania.250 In 1980, the Environmental Protection Agency declared
the plant its first clean-up site under CERCLA. 25 1 The Federal Gov-

243. 427 U.S. 445 (1976).
244. Fitzpatrick, 427 U.S. at 456. The plaintiffs, retired male employees of Connect-

icut, sued in the United States District Court for the District of Connecticut. Id. at 448.
The plaintiffs asserted that provisions of Connecticut's statutory retirement benefit
plan were discriminatory on the bias of gender. Id. The district court held that the
retirement plan did violate Title VII which prohibits gender-based employment discrim-
ination. Id. at 449. The court granted plaintiff's prospective injunctive relief, but de-
nied the award for retroactive retirement benefits and attorney's fees. Id. at 449-50. On
appeal, the United States Court of Appeals for the Second Circuit affirmed the denial of
retroactive retirement benefits as a violation of the Eleventh Amendment, but re-
manded on the issue of attorney's fees. Id. at 450.

245. Fitzpatrick, 427 U.S. at 456.
246. Id.
247. Pennsylvania v. Union Gas Co., 491 U.S. 1, 23 (1989) (plurality opinion), over-

ruled by Seminole Tribe v. Florida, 116 S. Ct. 1114 (1996).
248. 491 U.S. 1 (1989), overruled by Seminole Tribe v. Florida, 116 S. Ct. 1114

(1996).
249. Union Gas, 491 U.S. at 5.
250. Id.
251. Id. at 6.
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ernment and the State of Pennsylvania paid for the clean-up costs and
then sued Union Gas for reimbursement. 252 In turn, Union Gas filed
a third-party complaint against the State of Pennsylvania, claiming
that the state should be held equally liable for the costs of the clean-
up.

2 5 3

The district court dismissed the complaint, stating that Union
Gas' lawsuit violated Pennsylvania's Eleventh Amendment sovereign
immunity. 254 Next, Union Gas appealed to the United States Court of
Appeals for the Third Circuit and the Third Circuit affirmed. 255

Union Gas appealed and the United States Supreme Court granted
certiorari. 256 The United States Supreme Court then remanded the
case for reconsideration in light of amendments made to CERCLA by
the Superfund Amendments and Reauthorization Act of 1986
("SARA"). 257 On remand, the Third Circuit held that CERCLA clearly
demonstrated Congress' intent to exercise its powers of abrogation
against the states' Eleventh Amendment immunity. 258

The State of Pennsylvania appealed and the Supreme Court af-
firmed holding that the state was amenable to suit.25 9 Justice Wil-
liam J. Brennan wrote the plurality's opinion.260 The Court began its
discussion of Eleventh Amendment immunity by reviewing its holding
in Hans v. Louisiana.261 The Court first examined CERCLA in an at-
tempt to determine whether Congress' intent to hold the states liable
for damages was explicitly indicated in CERCLA.262 Before determin-
ing whether Congress may abrogate states' sovereign immunity, a
court must first determine whether Congress intended to abrogate
that immunity in the statute at issue.26 3 The Court determined that
the clear language of CERCLA provides for suits against the states. 264

252. Id.
253. Id.
254. Id.
255. Id. (finding there was no clear legislative intent to hold states liable under

CERCLA).
256. Id.
257. Id. SARA is the congressional law expanding the jurisdiction of CERCLA.

DICK JAMEs, GLOSSARY OF ENVIRONMENTAL AND REGULATORY TERMS AND PHRASES 163
(1993).

258. Union Gas, 491 U.S. at 6.
259. Id. at 23.
260. Id. at 5.
261. Id. at 7. Hans provided that the states were immune from law suits for money

damages by citizens of any state in federal court. See supra notes 191-200 and accompa-
nying text.

262. Union Gas, 491 U.S. at 7.
263. Id. at 15. See also Green v. Mansour, 474 U.S. 64, 68 (1985) (holding that Con-

gress must express its intent to abrogate in "unequivocal terms.").
264. Union Gas, 491 U.S. at 13.
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The Court then discussed the source of Congress' power to abro-
gate the state's immunity. 265 The Court found that Congress could
abrogate states' immunity under CERCLA because CERCLA was
promulgated through Congress' plenary powers under the Interstate
Commerce Clause.266 The Court referred to its discussion of the Com-
merce Clause in Parden v. Terminal Railway of Alabama Docks De-
partment.267 There, the Court held that "[b]y empowering Congress to
regulate commerce.., the States necessarily surrendered any portion
of their sovereignty that would stand in the way of such regula-
tion."268 By giving up their power to regulate commerce through rati-
fication of the Constitution, the states waived their sovereignty in the
area of commerce. 269 Thus, the Court held that Congress' power to
regulate commerce necessarily included the power to abrogate a
state's immunity from suit.27 0

Additionally, the Court compared Congress' power under the
Commerce Clause to render a state amenable to suit with Congress'
power under the Fourteenth Amendment to abrogate states' immunity
from suit.2 71 The Court stated that "[1]ike the Fourteenth Amend-
ment, the Commerce Clause with one hand gives power to Congress
while, with the other, it takes power away from the States."272 Thus,
the Court held that Congress had the necessary power under the Com-
merce Clause to render states liable under CERCLA for money dam-
ages in federal court.27 3

III. THE INDIAN COMMERCE CLAUSE

a. Congress' Plenary Power Over Indian Tribes

Courts have concluded that the Indian Commerce Clause is the
primary source of federal power over Indian affairs. 274 The Indian
Commerce Clause expressly grants Congress the power "to regulate
Commerce... with the Indian Tribes."275 In Cherokee Nation v. Geor-
gia,2 76 and Worcester v. Georgia,27 7 Chief Justice John Marshall de-

265. Id. at 14-15.
266. Id. at 15.
267. 377 U.S. 184 (1964). Union Gas, 491 U.S. at 14.
268. Union Gas, 491 U.S. at 14 (citing Parden v. Terminal Ry. Co., 377 U.S. 184, 192

(1964)).
269. Id. at 14.
270. Id. (citing Employees of Dep't of Pub. Health & Welfare v. Dep't of Pub. Health

& Welfare, 411 U.S. 279 (1973)).
271. Id. at 16.
272. Id.
273. Id. at 23.
274. GETCHES, supra note 170, at 325-26.
275. U.S. CONST. art. 1, § 8, cl. 3.
276. 30 U.S. (5 Pet.) 1 (1831).
277. 31 U.S. (6 Pet.) 515 (1832).
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fined the United States' relationship with the Indian Tribes.278 First,
Chief Justice Marshall determined that the Indian Tribes were do-
mestic nations, although dependent upon the United States to protect
their sovereignty.279 Then, one year later, Justice Marshall added
that although the Indian Tribes were dependent upon the United
States, they were nonetheless sovereign entities subject to federal law,
but not to state law.28 0 With the adoption of the Constitution and its
interpretation by subsequent case law, Indian affairs were left to the
sole control of the federal government. 281 Congress had been granted
unequivocal plenary power over the Indian Tribes. 282

b. Comparing The Indian Commerce Clause with the Interstate
Commerce Clause

Although the Indian Commerce Clause and the Interstate Com-
merce Clause are part of the same Article of the Constitution, courts
have not always interpreted them in the same manner.28 3 The United
States Supreme Court, in Cotton Petroleum Corp. v. New Mexico,284

discussed the difference between the two clauses.285 The Court stated
that the Interstate Commerce Clause was designed to foster trade
throughout the country, while the Indian Commerce Clause was
designed to aid in regulating affairs of the Indian Tribes. 28 6 However,
the Court did not distinguish the two clauses on the basis of differ-
ences in Congress' power to abrogate the Eleventh Amendment. 2 7

Commentators have stated that both the Indian Commerce Clause
and the Interstate Commerce Clause give Congress plenary power and
grant Congress the authority to legislate and "trump" state law. 28 8

278. Sidney M. Wolf, Killing The New Buffalo: State Eleventh Amendment Defense
to Enforcement of IGRA Indian Gaming Compacts, 47 WASH. U. J. UP". & CONTEMP. L.
51, 64 (1995).

279. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831).
280. Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 561 (1832); Wolf, 47 WASH. U. J.

UaB. & CoNTEmP. L. at 64-65.
281. Joseph J. Weissman, Note, Upping the Ante: Allowing Indian Tribes to Sue

States in Federal Court Under the Indian Gaming Regulatory Act, 62 GEo. WASH. L.
REV. 123, 154 (1993); Oneida County v. Oneida Indian Nation, 470 U.S. 226, 234-35
(1985); Kickapoo Tribe of Indians v. Kansas, 818 F. Supp. 1423, 1431 (D. Kan. 1993),
affd sub nom. Ponca Tribe v. Oklahoma, 37 F.3d 1422 (10th Cir. 1994), vacated, 116 S.
Ct. 1410 (1996).

282. Kickapoo Tribe, 818 F. Supp. at 1431.
283. Weissman, 62 GEo. WASH. L. REV. at 156 (citing Spokane Tribe of Indians v.

Washington, 790 F. Supp. 1057, 1060-61 (E.D. Wash. 1991), rev'd, 28 F.3d 991 (9th Cir.
1994), vacated, 116 S. Ct. 1410 (1996)); Cotton Petroleum Corp. v. New Mexico, 490 U.S.
163, 192 (1989)).

284. 490 U.S. 163 (1989).
285. Cotton, 490 U.S. at 192.
286. Id.
287. Wolf, WASH. U. J. URB. & CONTEMP. L. at 104.
288. Weissman, 62 Gao. WASH. L. REV. at 157.
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ANALYSIS

In Seminole Tribe of Florida v. Florida ("Seminole"),28 9 the
United States Supreme Court held that the Indian Commerce Clause
did not give Congress the power to abrogate the states' Eleventh
Amendment immunity through the newly enacted Indian Gaming
Regulatory Act ("IGRA"). 290 In addition, the Supreme Court deter-
mined that the Seminole Tribe was not entitled to Ex parte Young 291

relief.29 2 The Supreme Court's decision does not follow the traditional
five element analysis that has been utilized by leading Eleventh
Amendment commentators.293 Thus, the Supreme Court's ruling in
Seminole engenders four points of criticism. 294

First, the Court continued to adhere to its long standing interpre-
tation that the Eleventh Amendment bars federal-question suits, even
though the history and language of the Amendment do not support
this conclusion.295 Second, the Court ignored the doctrine of Ex parte
Young as a "sensible way to reconcile the Court's expansive view of
immunity expressed in Hans with the principles embodied in the
Supremacy Clause and Article III."296 Third, the Court's decision to
overrule Pennsylvania v. Union Gas2 97 ignores established principles
of stare decisis. 298 Finally, the Court abandoned the former breadth
of Congress' plenary power over Indian affairs, by holding that the
Indian Commerce Clause did not give Congress the power to abrogate
states' Eleventh Amendment immunity in order to provide a remedy
for state violations of federal law.29 9

1. Is the plaintiff one to whom the Eleventh Amendment applies?

In order for the Eleventh Amendment to apply to a suit brought in
federal court, both the plaintiff and the state must fit within the pa-
rameters of the Eleventh Amendment.300 The Seminole Tribe quali-
fies as a plaintiff under the Eleventh Amendment. 301 The majority in
Seminole relied on the traditional, yet incorrect, interpretation of the

289. 116 S. Ct. 1114 (1996).
290. Seminole Tribe v. Florida, 116 S. Ct. 1114, 1119 (1996).
291. 209 U.S. 123 (1908).
292. Seminole, 116 S. Ct. at 1119.
293. See infra notes 283-368 and accompanying text.
294. See infra notes 278-369 and accompanying text.
295. Seminole, 116 S. Ct. at 1153 (Souter, J., dissenting). See infra notes 283-303

and accompanying text.
296. Seminole, 116 S. Ct. at 1178 (Souter, J., dissenting).
297. Pennsylvania v. Union Gas, 491 U.S. 1 (1989) (plurality opinion), overruled by

Seminole Tribe v. Florida, 116 S. Ct. 1114 (1996).
298. See infra notes 350-57 and accompanying text.
299. See infra notes 340-68 and accompanying text.
300. NowA & RoTuNDA, supra note 28, § 2.11.
301. Id. (stating that the Amendment applies to all private plaintiffs).
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Eleventh Amendment when it granted the State of Florida sovereign
immunity from the Seminole Tribe's federal-question suit.3 0 2

The text of the Eleventh Amendment, however, does not support
the Court's current interpretation that Eleventh Amendment sover-
eign immunity will repel both diversity and federal-question ac-
tions.30 3 Nothing in the Eleventh Amendment calls for an
interpretation which so strictly limits congressional power.304 The
long-standing interpretation affirmed by the Court is based on a "mis-
taken historical premise"30 that began with the Supreme Court's de-
cision in Hans v. Louisiana.30 6 In Hans, the majority's focus upon
Justice James Iredell's "dissent" in Chisholm reflects an erroneous
historical interpretation of the Eleventh Amendment. 30 7 Justice Ire-
dell held that the plaintiff could not maintain an action in assumpsit
against the state because the Judiciary Act of 1789 did not provide for
the bringing of such an action.308 Justice Bradley interpreted Justice
Iredell's opinion in Hans as providing a definitive answer to the ques-
tion of whether a state may be sued by a citizen. 30 9

The only question Justice Iredell was answering, however, was
whether a common law action in assumpsit may be maintained
against a state.3 10 Justice Iredell suggested that the federal courts
should apply the common law of assumpsit.3 1 1 However, Justice Ire-
dell did not hold that Congress lacked the power to override state sov-
ereign immunity.3 12

Based upon its interpretation of the common law, the majority in
Hans held that sovereign immunity was not a constitutional rule, but
only a common law rule which Congress had not yet altered through
legislation.3 13 The Court's decision in Hans merely characterized sov-
ereign immunity as a presumption of immunity, but a presumption
which plaintiffs could overcome by showing specific congressional ac-

302. Seminole, 116 S. Ct. at 1138, 1142 (Stevens, J., dissenting).
303. Id. at 1138 (Stevens, J., dissenting); Joseph J. Weissman, Note, Upping the

Ante: Allowing Indian Tribes to Sue States in Federal Court Under the Indian Gaming
Regulatory Act, 62 GEO. WASH. L. REV. 123, 145 (1993).

304. Weissman, 62 GEO. WASH. L. REV. at 144.
305. Seminole, 116 S. Ct. at 1153 (Souter, J., dissenting).
306. Id. at 147 (quoting Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 259 (1995)

(Brennan. J., dissenting)).
307. John V. Orth, The Truth About Justice Iredell's Dissent in Chisholm v. Georgia

(1793), 73 N.C. L. REV. 255 (1994).
308. Orth, 73 N.C. L. REv. at 266 (citing Chisholm v. Georgia, 2 U.S. (2 Dall.) 419,

448 (1793)).
309. Id. at 257-59.
310. Id. at 263.
311. Id.; Seminole, 116 S. Ct. at 1137 (Stevens, J., dissenting).
312. Orth, 73 N.C. L. REV. at 263.
313. Seminole, 116 S. Ct. at 1137 (Stevens, J., dissenting).
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tion. 314 Contrary to the majority's interpretation of Hans, "Hans pro-
vides affirmative support for the view that Congress may create
federal-court jurisdiction over private causes of action against uncon-
senting States brought by their own citizens."3 15

Several Justices have also commented that the Eleventh Amend-
ment was only designed to provide sovereign immunity in diversity
jurisdiction cases, not in federal-question jurisdiction cases.316 These
Justices assert that Hans was incorrectly decided and should not be
interpreted to limit federal-question jurisdiction.3 17

Thus, Hans does not support the assertion that Congress cannot
render the states amenable to suit, as the majority in Seminole con-
tends.3 18 The Court's holding in Seminole "immensely magnifies the
century-old mistake of Hans... and takes its place with other historic
examples of textually untethered elevations of judicially derived rules
to the status of inviolable constitutional law."319 However, even
though Hans has been misconstrued by the courts, overruling the
holding would constitute a violation of the principles of stare
decisis.3

20

2. Is the suit truly against the state?

The Court has held that in order for a state to claim sovereign
immunity, the state must fit within the definition of parties protected
by the Eleventh Amendment.3 21 In Seminole, the State of Florida is
the named defendant, and therefore, the suit was clearly brought
against an entity protected by the Eleventh Amendment.3 22 The Gov-
ernor of Florida however is not protected by the Eleventh Amend-
ment's definition of "state."3 23 The Eleventh Amendment does not

314. Id. at 1138 (Stevens, J., dissenting).
315. Id. (Stevens, J., dissenting).
316. Id. at 1136 (Stevens J., dissenting) (noting that Justices Scalia, Stevens and

Brennan have advocated this position); Atascadero State Hosp. v. Scanlon, 473 U.S.
234, 247-304 (1985) (Brennan & Blackmun, J.J., dissenting); Christopher L. Lafuse,
Note, Beyond Blatchford v. Native Village of Noatak: Permitting the Indian Tribes to
Sue the States Without Regard to the Eleventh Amendment Bar, 26 VAL. U. L. REv. 639,
650 (1992) (citing Justices Brennan and Marshall as supporters).

317. See supra note 305 and accompanying text.
318. Seminole, 116 S. Ct. at 1138 (Stevens, J., dissenting).
319. Id. at 1153 (Souter, J., dissenting).
320. Id. at 1159-60 (Souter, J., dissenting).
321. NowAK & ROTUNDA, supra note 28, § 2.11.
322. See Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 857 (1824)

(stating that Eleventh Amendment immunity is limited to suits where a state is a party
on the record).

323. See NOwAK & ROTUNDA, supra note 28, § 2.11 (stating that a state officer is not
a state within the ambit of the Eleventh Amendment); In re Ayers, 123 U.S. 443, 448
(1887) (stating that "making a state officer a party does not make the state a party.");
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give state officers, like governors, protection from federal actions. 324

The Governor's failure to enter into good-faith negotiations with the
Seminole Tribe was an action taken in his official capacity.3 25 There-
fore, the Governor can be sued in his individual capacity without dan-
ger of violating the Eleventh Amendment, as long as any recovered
damages are not paid out of state funds. 32 6

The Seminole Tribe's suit was filed to bring the State of Florida
into compliance with the IGRA and to require the State of Florida and
its Governor to enter into good-faith negotiations.3 2 7 Thus, contrary
to the majority's holding, the Seminole Tribe can sue the Governor in
his individual capacity because money will not be paid out of state
funds.

3 28

3. Is the Suit Seeking Relief in a Manner That is Barred by the
Eleventh Amendment?

In holding that the Ex parte Young doctrine was not applicable to
Seminole, the Court asserted that the "relief sought by a plaintiff su-
ing a State is irrelevant to the question whether the suit is barred by
the Eleventh Amendment." 32 9 However, the nature of the relief being
sought is an essential factor to be considered in Eleventh Amendment
cases.

33 0

The Supreme Court and the lower federal courts have consist-
ently held that the Eleventh Amendment does not prevent a plaintiff
from obtaining future equitable relief from state officers named in a
federal suit.3 3 1 Under the doctrine of Ex parte Young, a court may,
without violating the Eleventh Amendment, enjoin a state official to
conform his future conduct to federal law.3 32 The only limitation the
Supreme Court has placed on the Ex parte Young doctrine is that the
doctrine cannot be used by a plaintiff to obtain retrospective monetary
relief.3 33 Determining that the Seminole Tribe was not entitled to Ex
parte Young relief, the Supreme Court displaced a rule of such magni-

Lincoln County v. Luning, 133 U.S. 529, 531 (1890) (stating that a county is not
shielded from liability under the Eleventh Amendment).

324. NOwAK & ROTUNDA, supra note 28, § 2.11.
325. Seminole, 116 S. Ct. at 1178 (Souter, J., dissenting).
326. Id. (Souter, J., dissenting); NOWAK & ROTUNDA, supra note 28, § 2.11.
327. See supra notes 310-16 and accompanying text.
328. Seminole, 116 S. Ct. at 1133.
329. Id. at 1124.
330. NowAK & ROTUNDA, supra note 28, § 2.11.
331. Id. See generally Ex parte Young, 209 U.S. 123, 129 (1908) (holding that state

officers are not protected from lawsuits for injunctive relief).
332. Seminole, 116 S. Ct. at 1178 (Souter, J., dissenting) (quoting Quern v. Jordan,

440 U.S. 332, 337 (1979)).
333. Id. at 1178 (Souter, J., dissenting).
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tude and importance that has been termed indispensable to constitu-
tional law.3 34

The doctrine of Ex parte Young clearly applies to the Governor.335

The Seminole Tribe was not seeking monetary relief against the State
or the Governor.336 Rather, it was only seeking an injunction against
the Governor compelling him to enter into good-faith negotiations
with the Tribe, as the IGRA requires. 337 Thus, the Ex parte Young
doctrine applies to the Tribe's suit and gives the federal courts juris-
diction over- the dispute.338

In contrast, the Supreme Court asserted that the Ex parte Young
doctrine did not apply to the Seminole Tribe because Congress had
already created an adequate remedial scheme within the IGRA. 339

The Court relied on a tort case in stating that when Congress has pro-
vided a statutory remedial scheme, the courts should not use the Ex
parte Young doctrine to fashion an additional remedy.3 40 However, as
Justice Souter discussed in his Seminole dissent, the Court's reliance
on this tort case is misplaced, because it involved a novel remedy de-
veloped in the expanding area of tort law and should not be equated
with the long approval of the type of relief provided by Ex parte
Young. 341

Additionally, because the Court determined that the federal
courts did not have jurisdiction over violations of Congress' IGRA, the
Court may have eliminated much of the substance of the comprehen-
sive remedial scheme for enforcement of the IGRA. 342 Therefore, the
doctrine of Ex parte Young should apply because it provides a much
needed remedy to effectuate the purposes and policies of the IGRA. 34 3

Additionally, Congress likely drafted the IGRA while considering
that the doctrine of Ex parte Young could also be utilized as a rem-
edy.3 4 4 The IGRA provides that the state must enter into gaming
compact negotiations with the tribes in good-faith. 345 The IGRA also

334. Id. at 1180 (Souter, J., dissenting) (quoting CHARLES WRIGHT, LAW OF FEDERAL
COURTS 292 (4th ed. 1983)).

335. Id. at 1178 (Souter, J. dissenting).
336. See generally Seminole Tribe v. Florida, 116 S. Ct. 1114 (1996).
337. Seminole, 116 S. Ct. at 1132; 25 U.S.C. § 2710(d)(3)(A) (1994).
338. Seminole, 116 S. Ct. at 1181 (Souter, J., dissenting).
339. Id. (Souter, J., dissenting).
340. Id. (Souter, J., dissenting) (citing Schweiker v. Chilicky, 487 U.S. 412, 423

(1988)).
341. Id. at 1181-82 (Souter, J., dissenting).
342. Id. at 1133; id. at 1181-83 (Souter, J., dissenting); 25 U.S.C. § 2710(d)(7)(A)(i)

(1994).
343. See supra notes 312-25 and accompanying text.
344. Seminole, 116 S. Ct. at 1183 (Souter, J., dissenting).
345. 25 U.S.C. § 2710(d)(3)(A) (1994).
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provides that the federal courts will have jurisdiction over any suit
arising from the states' failure to enter into good-faith negotiations.3 46

In order for a state to comply with the IGRA, once a tribe has
initiated negotiations the state officer must respond with good-faith
efforts to negotiate tribal gaming.3 47 As such, the expectation that the
doctrine of Ex parte Young would be available to force a state officer to
negotiate is an appropriate inference which is supported by the struc-
ture of the IGRA and the practical limitations of its enforcement.348

Additionally, if the Court had "[clonstru[ed] the statute to harmonize
with [Ex parte] Young, as it readily does, [it] would have saved an act
of Congress and rendered a discussion on constitutional grounds
wholly unnecessary. This case should [have been] decided on this ba-
sis alone."349

Therefore, because the Seminole Tribe is not seeking monetary
relief, and because Congress likely drafted the IGRA with Ex parte
Young relief in mind, the Court erroneously rejected its application.350

The application of the Ex parte Young doctrine would have provided a
means for the Supreme Court to, reconcile its holding in Hans, which
advocated an expansive view of immunity, with the government's in-
terest in preventing on-going violations of federal law.3 5 1

4. Has the State Waived its Immunity?

Regardless of the identity of the parties or the relief sought, a citi-
zen may sue a state in federal court if the state has waived its claim to
immunity under the Eleventh Amendment.3 52 A state may waive its
immunity in two ways.35 3 Either the state's attorneys must expressly
waive the state's immunity or the court must find implied consent. 354

The Supreme Court, however, has consistently interpreted express
and implied waivers narrowly for purposes of the Eleventh Amend-
ment.355 Neither of these types of waiver were present in Seminole,

346. 25 U.S.C. § 2710(d)(7)(A)(i).
347. 25 U.S.C. § 2710(d)(3)(A).
348. Seminole, 116 S. Ct. at 1183 (Souter, J., dissenting).
349. Id. at 1184 (Souter, J., dissenting).
350. Id. (Souter, J., dissenting).
351. Id. at 1178 (Souter, J., dissenting).
352. NowAK & ROTUNDA, supra note 28, § 2.11. Port Auth. Trans-Hudson Corp. v.

Feeney, 495 U.S. 299, 308-09 (1990) (finding that a state may waive its Eleventh
Amendment immunity from suit); Atascadero, 437 U.S. at 237 (stating that a state may
consent to suit by participation in a federal program); Parden v. Terminal Ry. Co., 377
U.S. 184, 186 (1964) (stating that if a state consents to be sued, then it has waived its
sovereign immunity). See supra notes 220-25 and accompanying text.

353. NowAK & ROTUNDA, supra note 28, § 2.11.
354. Id.
355. Id. See Petty v. Tennessee-Missouri Bridge Comm'n, 359 U.S. 275, 278-80

(1995) (finding that by entering into a compact with other states the state consented to
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nor was waiver claimed by the Seminole Tribe as a basis for the abro-
gation of the State of Florida's sovereign immunity. 35 6

5. Is There a Congressional Statute in the Area That Overrides
the Immunity?

When it passed the IGRA, Congress intended to abrogate the
states' Eleventh Amendment sovereign immunity. 357 In order to ab-
rogate states' immunity, Congress' intent must be unmistakably
clear.358 The IGRA specifies that a state must enter into good-faith
negotiations, explicitly authorizes suits in federal court against a
state, and requires that the state meet its burden of proof under the
IGRA.359 Based solely on the language of the statute, an Indian Tribe
may bring a suit in federal court against a state for enforcement of the
IGRA.360 The language of the IGRA is unambiguous because "Con-
gress made its intention to abrogate the States' immunity in this con-
text 'unmistakably clear in the language of the statute.'"361

Prior to Seminole, the Supreme Court had determined that Con-
gress could abrogate a state's Eleventh Amendment sovereign immu-
nity through its power under the Fourteenth Amendment and the
Interstate Commerce Clause.362 First, in Fitzpatrick v. Bitzer,363 the
Court held that the Fourteenth Amendment uniquely restricts state
power.364 The Court explained that Congress had the power to en-
force the Fourteenth Amendment by legislation, and therefore, Con-
gress' powers of enforcement overrides any conflicts with the states'
Eleventh Amendment immunity. 365

Later, in Pennsylvania v. Union Gas,3 66 the Court held that the
Interstate Commerce Clause also allowed Congress to abrogate the
states' Eleventh Amendment immunity.367 The Court concluded that

suit); Parden, 377 U.S. at 186 (1964) (stating the state subjects itself to regulations as a
corporation or private person when it leaves the exclusive realm of state activities).

356. See generally Seminole Tribe v. Florida, 116 S. Ct. 1114 (1996).
357. Sidney M. Wolf, Killing the New Buffalo: State Eleventh Amendment Defense to

Enforcement of IGRA Indian Gaming Compacts, 47 WASH. U. J. Uiw. & CONTEMP. L. 51,
105 (1995).

358. Atascadero, 473 U.S. at 242.
359. 25 U.S.C. § 2710(d)(7)(A)(i) (1994).
360. Seminole Tribe v. Florida, 801 F. Supp. 655, 658 (S.D. Fla. 1992), rev'd, 11 F.3d

1016 (11th Cir. 1994), afftd, 116 S. Ct. 1114 (1996).
361. Seminole, 801 F. Supp at 658 (quoting Atascadero, 473 U.S. at 242).
362. See infra notes 228-57 and accompanying text.
363. 427 U.S. 445 (1976).
364. Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976).
365. Fitzpatrick, 427 U.S. at 456.
366. 491 U.S. 1, 23 (1989) (plurality opinion), overruled by Seminole Tribe v. Flor-

ida, 116 S. Ct. 1114 (1996).
367. Union Gas, 491 U.S. at 23.
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Congress possesses plenary power over interstate commerce. 368 The
Courts noted that, as in the Fourteenth Amendment, the Interstate
Commerce Clause stripped power from the states while simultane-
ously handing that power to Congress. 3 69 Thus, in certain instances,
Congress is permitted to abrogate a state's Eleventh Amendment im-
munity and render the state amenable to suit in federal court.3 70

In direct contradiction to precedent, the Court departed from its
past holdings in Fitzpatrick and Union Gas.3 71 In Seminole, the Court
found that, by finding that Congress does not have power under the
Indian Commerce Clause to abrogate a state's Eleventh Amendment
sovereign immunity.3 72 The Court ignored principles of stare decisis
and eviscerated the plurality decision in Union Gas by stating it was
without merit and was undeserving of serious consideration. 3 73

The Court's prior holdings in Fitzpatrick and Union Gas "unques-
tionably establish[ed]" Congress' power to abrogate the states' Elev-
enth Amendment sovereign immunity.3 74 In so holding, the Court has
undermined Congress' power to create statutory causes of action
against the states in federal forums. 375

However, the Court's holdings in Fitzpatrick and the now defunct
Union Gas reasonably implied that Congress had the power to abro-
gate the states' Eleventh Amendment immunity and subject states to
suit pursuant to the IGRA. 3 76 On the surface, the Interstate Com-
merce Clause and the Indian Commerce Clause are facially
equivalent. 3 77 In terms of breadth and scope of Congress' plenary
power, however, the Indian Commerce Clause grants Congress even
greater authority.3 78 Even the Supreme Court in Seminole admitted
"[i]f anything, the Indian Commerce Clause accomplishes a greater
transfer of power from the States to the Federal Government than
does the Interstate Commerce Clause."37 9 Consequently, the states
may not regulate areas such as Indian gaming unless Congress grants
the states a voice in these areas. 38 0 Congress does not share its power
in this area of Indian affairs with the states. 38 '

368. Id. at 15.
369. Id. at 16.
370. See supra notes 228-57 and accompanying text.
371. Seminole, 116 S. Ct. at 1131.
372. Id.
373. Id. at 1142 (Stevens, J., dissenting).
374. Id. (Stevens, J., dissenting).
375. Id. (Stevens, J., dissenting).
376. See supra notes 228-57 and accompanying text.
377. Id. See generally U.S. CONST. art. 1, § 8, cl. 3.
378. Wolf, 47 WASH. U. J. URB. & CONTEMP. L. at 116.
379. Seminole, 116 S. Ct. at 1126.
380. Wolf, 47 WASH. U. J. UaB. & CONTEMP. L. at 117.
381. Id.
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Furthermore, the fact that Congress may abrogate a state's sover-
eign immunity under the Interstate Commerce Clause indicates that
Congress should, at the least, have this same authority under the
more expansive Indian Commerce Clause.38 2 Congress possesses ple-
nary power to regulate Indian affairs under the Indian Commerce
Clause.3 .8 3 Congress clearly has plenary power over the Indian
Tribes.3 84 Article 1, section 8, clause 3, of the United State Constitu-
tion states that Congress has the exclusive power to regulate com-
merce with the Indian Tribes. 385 As such, if Congress chooses to
share its power with the states, then Congress may reasonably render
the states amenable to suit for abusing this privilege.386

CONCLUSION

In Seminole Tribe of Florida v. Florida,387 the United States
Supreme Court held that the federal courts did not have jurisdiction
over suits seeking enforcement of the provisions of the Indian Gaming
Regulatory Act ("IGRA"). 388 However, the Supreme Court's rejection
of Congress' power to abrogate states' sovereign immunity is contrary
to all Eleventh Amendment jurisprudence. The Court had previously
held that Congress could abrogate the Eleventh Amendment if: (a)
Congress stated its intent clearly, and (b) Congress had power to abro-
gate in this way.3 89

With the IGRA, Congress stated that it intended to abrogate the
states' sovereign immunity in the area of Indian gaming.3 90 Congress
asserted that it was justified in exercising this power because the
Court had previously stated that plenary power sources constituted a
constitutional basis for abrogation. 391 Thus, the United States
Supreme Court should have granted jurisdiction over the Seminole
Tribe's suit because Congress had abrogated the states' Eleventh
Amendment sovereign immunity pursuant to a valid exercise of ple-
nary powers.

The impact of the Court's decision reaches far beyond the bounda-
ries of Indian gaming. The true impact of the Court's decision is that

382. Id. at 116. See infra notes 353-63 and accompanying text.
383. Joseph J. Weissman, Note, Upping the Ante: Allowing Indian Tribes to Sue

States in Federal Court Under the Indian Gaming Regulatory Act, 62 GEO. WASH. L.
REV. 123, 157 (1993).

384. U.S. CONST. art. 1, § 8, cl. 3.
385. Wolf, 47 WASH. U. J. URB. & CoNTEMP. L. at 116.
386. Id.
387. 116 S. Ct. 1114 (1996).
388. See Seminole Tribe v. Florida, 116 S. Ct. 1114, 1132-33 (1996).
389. See supra notes 69-91 and accompanying text.
390. See supra notes 340-68 and accompanying text.
391. Id.
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it may block a varied assortment of private suits against states for the
enforcement of federal laws. The Court's further restraint of congres-
sional power over interstate commerce may prevent "Congress from
providing a federal forum for a broad range of actions against States,
from those sounding in copyright and patent law, to those concerning
bankruptcy, environmental law, and the regulation of our vast na-
tional economy."392

However, the Court's decision did not extinguish the Seminole
Tribe's ability to engage in gaming activities under IGRA. Although
Indian Tribes can no longer sue the states to enforce compliance with
the IGRA, they may still seek injunctive relief through the Secretary
of the Interior.393 Thus, states still have some duty to comply with
their responsibilities under the IGRA.

The Court's holding in Seminole constitutes a severe curtailment
of congressional power. More importantly, the holding follows the
Court's recent trend of limiting Congress' power over interstate and
Indian commerce in favor of state sovereignty. 394 As recently as 1995,
the Supreme Court had recognized that Congress' authority over in-
terstate commerce was plenary and not subject to state regulation.395

However, in 1995, the Court disregarded over fifty years of precedent
in holding that certain activities of commerce were reserved to areas
of state control and outside of the federal sphere of authority.3 96

Regrettably, the Court's decision in Seminole is yet another step
in furtherance of the current Court's agenda of restricting congres-
sional power in favor of returning that same power to states. This
same argument has been waged since the very founding of our coun-
try, between those in favor of states' rights and those in favor of in-
creased federal power. As the Supreme Court's decision in Seminole
demonstrates, the debate is still being waged today.

C. Shannon Bacon-'97*

392. Seminole, 116 S. Ct. at 1134 (Stevens, J., dissenting).
393. See Seminole Tribe v. Florida, 11 F.3d 1016, 1029 (11th Cir. 1994) (stating that

if a state pleads sovereign immunity the Tribe may notify the Secretary of the Interior
who may then prescribe regulations regarding Class III gaming), affd, 116 S. Ct. 1114
(1996). This form of relief was not rejected or discussed by the Supreme Court. See
generally Seminole Tribe v. Florida, 116 S. Ct. 1114 (1996).

394. United States v. Lopez, 115 S. Ct. 1624 (1995).
395. See Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 548 (1995) (hold-

ing that state sovereignty was not a limit on federal power to regulate commerce).
396. See Lopez, 115 S. Ct. at 1630-31 (holding that states alone had the authority to

regulate possession of guns on local school grounds).
* In memory of Peggy Pick Bacon.
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