MIXED OPINIONS REGARDING DEFERENCE TO
STATE CUSTODIAL DETERMINATIONS:
ANOTHER ROUND OF 28 U.S.C. § 2254(d)
CLASSIFICATION IN THOMPSON v. KEOHANE
INTRODUCTION
In Miranda v.Arizona,1 the United States Supreme Court acknowledged that in-custody interrogations placed inherently compelling pressures on the persons being interrogated. 2 In an attempt to
protect unsuspecting individuals from self-incrimination, the Miranda
Court held that suspects questioned while in custody must be informed of their "right to remain silent" and the right to counsel during
the interrogation. 3 In Miranda,the Supreme Court defined "custodial
interrogations" as "questioning initiated by law enforcement officers
after a person has been taken into custody 4or otherwise deprived of his
freedom of action in any significant way."
For years, courts have frequently addressed the problem of
whether evidentiary hearings are required in federal habeas corpus
actions.5 Because there were no guidelines establishing when to conduct an evidentiary hearing, the lower federal courts "reached widely
divergent, in fact often irreconcilable, results." 6 Title 28 of the United
States Code section 2254 ("section 2254") governs federal habeas proceedings. 7 In 1966, Congress added subsection (d) to section 2254,
thereby requiring federal courts to apply a presumption of correctness
1. 384 U.S. 436 (1966).
2. Miranda v. Arizona, 384 U.S. 436, 467 (1966).
3. Miranda, 384 U.S. at 444.
4. Id.
5. Townsend v. Sain, 372 U.S. 293, 309 (1963), overruled in part by Keeney v.
Tamayo-Reyes, 504 U.S. 1 (1992).
6. Sain, 372 U.S. at 310. See, e.g., United States ex rel. Tillery v. Cavell, 294 F.2d
12 (3rd Cir. 1961); Schlette v. California, 284 F.2d 827 (9th Cir. 1960); Bolling v. Smyth,
281 F.2d 192 (4th Cir. 1960); Chavez v. Dickson, 280 F.2d 727 (9th Cir. 1960); Gay v.
Graham, 269 F.2d 482 (10th Cir. 1959); United States ex rel. Rogers v. Richmond, 252
F.2d 807 (2nd Cir 1958); United States ex rel. Alvarez v. Murphy, 246 F.2d 871 (2nd Cir.
1957); United States ex rel. De Vita v. McCorkle, 216 F.2d 743 (3rd Cir. 1954). See also
Comment, Habeas Corpus: Developments Since Brown v. Allen: A Survey and Analysis,
53 Nw. U. L. REv. 765 (1959) (discussing "whether the standards set forth in [Brown]
have lessened the likelihood of interference with state procedures and, in general, what
effect they have had on the disposition of such habeas corpus cases in federal courts.");
Note, Federal Habeas Corpus Review of State Convictions: An Interplay of Appellate
Ambiguity and District Court Discretion, 68 YALE L.J. 98 (1958) (discussing the often
nebulous rules the federal appellate courts have established to help federal habeas

corpus courts determine when to hold a hearing de novo).
7. 28 U.S.C. § 2254 (1994).

CREIGHTON LAW REVIEW

[Vol. 30

to state factual findings.8 Because subsection (d) does not specifically
provide a presumption of correctness to state legal determinations,
federal courts disagreed on when to afford section 2254(d)'s presumption of correctness to state factual findings. 9 Consequently, federal
circuit courts disagree whether state court custodial determinations
are issues of fact entitled to a presumption of correctness or questions
of mixed fact and law requiring independent review by the federal
habeas courts.' 0
In Thompson v. Keohane," the United States Supreme Court addressed this fact-laden question of Miranda custody. 12 In Thompson,
the Court held that custodial interrogation questions for Mirandapurposes were not entitled to statutory presumption of correctness during
federal habeas corpus review, but licensed independent review by a
federal habeas court because they were mixed questions
of fact and
13
law that required the application of a legal standard.
This Note will first discuss the decision of the United States
Supreme Court in Thompson v. Keohane including its facts, holding,
and dissenting opinion. 14 Next, this Note will examine the evolution
of the statutory presumption of correctness as found in section 2254(d)
as well as the history of conflicting federal decisions regarding "in custody" determinations. 15 Finally, this Note will analyze the reasoning
of the United States Supreme Court in Thompson and conclude that
the Court erroneously classified custodial questions as mixed questions of fact and law requiring de novo review. 16
FACTS & HOLDING
On August 11, 1986, Carl Thompson stabbed his ex-wife, Dixie
Thompson, to death at his residence just outside of Fairbanks,
8. Act of November 2, 1966, Pub. L. No. 89-711, 80 Stat. 1104 (codified at 28
U.S.C. § 2254(d) (1994)).
9. Thompson v. Keohane, 116 S. Ct. 457, 462 (1995). Compare Feltrop v. Delo, 46
F.3d 766, 773 (8th Cir. 1995), vacated sub nom. Feltrop v. Bowersox, 116 S. Ct. 559
(1995), overruled by Thompson v. Keohane, 116 S. Ct. 457 (1995) with Jacobs v. Singletary, 952 F.2d 1282, 1291 (11th Cir. 1992) (conducting independent review).
10. Compare Feltrop v. Delo, 46 F.3d 766, 773 (8th Cir. 1995) (applying presumption of correctness), vacated sub nom. Feltrop v. Bowersox, 116 S. Ct. 559 (1995), overruled by Thompson v. Keohane, 116 S. Ct. 457 (1995) with Jacobs v. Singletary, 952
F.2d 1282, 1291 (11th Cir. 1992) (conducting independent review).
11. 116 S.Ct. 457 (1995).
12. Thompson, 116 S. Ct. at 462.
13. Id. at 462, 467.
14. See infra notes 17-142 and accompanying text.
15. See infra notes 143-453 and accompanying text.
16. See infra notes 454-507 and accompanying text.
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Alaska. 1 7 Later that day, Thompson enshrouded Dixie's body in a
bedsheet and tent fly, added weight by wrapping it in chains, and discarded it in a lake.' 8 Thompson disposed of the murder weapon, along
with other items that belonged to Dixie, in a dumpster. 19
On September 10, 1986, while hunting for moose, two persons noticed a body floating in a quarry lake just outside of Fairbanks,
Alaska. 20 The hunters informed the police about the body. 2 1 The
Alaska state troopers did not know the identity of the female, but determined that the body had a total of twenty-nine stab wounds. 2 2 The
Alaska state troopers asked the public for assistance in identifying the
body. 2 3 In the press release, the troopers described the body as having
a tattoo, "a heart with the name 'Carl' on the left chest." 24
At the request of his girlfriend, Carl Thompson called the troopers
on September 11, 1986, and indicated that the description issued by
the officers fit that of his ex-wife. 25 At this time, Thompson indicated
that he had not seen his former wife since he dropped her off at the
airport in about mid-August. 26 During the phone call Thompson
seemed concerned about the situation and requested that the officers
inform him of any information that became available. 2 7 On September 12, Thompson called the troopers and asked if there had been any
progress relating to the investigation. 28 During this second call,
Thompson spoke freely of his ex-wife and the relationship they once
shared and indicated that he wanted to help the troopers in the
investigation.

29

Dental records positively identified the dead woman as Thompson's ex-wife, Dixie. 30 By September 15, 1986, the officers had obtained some of Dixie's personal belongings. 3 1 Furthermore, the
17. Brief for Appellee at 1, Thompson v. Keohane, 116 S. Ct. 457 (1995) (No. 946615).
18. Brief for Appellee at 1, Thompson (No. 94-6615).
19. Id.
20. Thompson v. Keohane, 116 S. Ct. 457, 460 (1995).
21. Thompson v. State, 768 P.2d 127, 128 (Alaska Ct. App. 1989).
22. Thompson, 768 P.2d at 128.
23. Id.
24. Brief for Appellee at 1, Thompson (No. 94-6615).
25. Id.
26. Id.
27. Id.
28. Id. at 2.
29. Id.
30. Thompson, 116 S.Ct. at 460.
31. Brief for Appellee at 2, Thompson (No. 94-6615). The troopers received Dixie's
personal belongings from Valorie Key. See Alaska Superior Ct. at Fairbanks Log Notes
at 39, log #1685-2025, Thompson v. Keohane (Superior Ct. Fairbanks 1987) (4FA-5962644 CR). The prosecution in its opening statement said that Ms. Key had a habit of
searching garbage dumpsters for miscellaneous items. Alaska Superior Ct. at Fairbanks Log Notes at 12, log #243, Thompson (4FA-586-2644 CR). The police recovered a

608
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officers received information indicating that Carl Thompson had killed
Dixie. 32 On September 15, one of the Alaska state troopers, Trooper
Stockard, telephoned Thompson and requested that he come to the
station to identify some jewelry and other personal articles that the
officers thought belonged to Dixie Thompson.3 3 However, Trooper
Stockard's primary motivation for calling Thompson was to ask him to
come to the station so that he could question him about Dixie's murder. 3 4 Thompson voluntarily drove his truck to the Alaska state

troopers' headquarters to identify Dixie's personal belongings.3 5 At
that time, Thompson was unaware that he was the primary suspect in
36
the investigation of Dixie Thompson's murder.
After identifying his ex-wife's belongings, two unarmed troopers
in plain clothes began questioning Thompson continuously for about
two hours. 3 7 The questioning took place in a small interview room
and was tape-recorded.3 8 The troopers stated that they never read
Thompson his Miranda rights because they never intended to arrest
39
Thompson during or immediately preceding the interrogation.
Thompson was informed that he could leave at any point during the
questioning. 40 Also, the troopers told Thompson that they would not
detain him after the interview. 4 1 Several times during the interview,
Thompson asked the officers to confirm that he would be able to leave
42
upon completion of the questioning.
At the onset of the questioning, Thompson denounced any knowledge of the death of his former wife. 4 3 Later, however, one of the
knife, black leather coat, jewelry box, make-up bag with make-up and bracelets, $100
dollar bill, shoulder bag, pink satin sheets, and a birth certificate with the name Dixie
Lou Gutman on it. Id. at 39, log #1685-2025, Thompson (4FA-586-2644). After reading
about the murder in the paper, Ms. Key delivered the items she found in the dumpster
to the police. See id.
32. Thompson, 116 S. Ct. at 460.
33. Id.
34. Id. at 460-61.
35. Brief for Appellee at 2, Thompson (No. 94-6615). Thompson arrived at police
headquarters around 11:00 A.M., unescorted by police officers. Id. His dog remained in
his truck as Thompson entered the building. Id.
36. Brief for Appellee at 2, Thompson (No. 94-6615).
37. Thompson, 116 S. Ct. at 461; Brief for Appellee at 2, Thompson (No. 94-6615).
These passages from the transcript of the tape-recorded interrogation indicate
the tenor of the questioning: Q 'Do you know - of course, I don't mean to take
up a lot of your time, you-you can leave at any time you want to, if you've got
something else going on.' A 'Oh no (indiscernible) around here, no.'
Thompson, 116 S. Ct. at 461.
38. Thompson, 116 S. Ct. at 461.
39. Brief for Appellee at 2-3, Thompson (No. 94-6615). Additionally, the officers
did not believe Thompson was in custody for Miranda purposes. Id.
40. Thompson, 768 P.2d at 128.
41. Brief for Appellee at 3, Thompson (No. 94-6615).
42. Id.
43. Id.
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troopers disputed Thompson's lack of involvement in the murder with
evidence connecting him to the incident. 44 They told Thompson that
they knew he had killed his ex-wife. 4 5 Moreover, the officers told
Thompson that other troopers were currently searching his house pursuant to a search warrant and that they would search his truck next
by means of another warrant. 46 The troopers invited Thompson to
Thompson confessed to killing Dixie
confess. 4 7 Asserting self-defense,
48
while "in the heat of passion."
Although he admitted to killing his former wife, Thompson was
allowed to leave the station at the completion of the interview. 4 9 The
officers, however, impounded Thompson's truck so that it could be
searched. 50 With no way to get home, Thompson was presented with
three options: take a taxicab, have a friend come and get him, or accept a ride from a trooper. 5 1 Thompson decided to have a trooper take
him and his dog to a friend's house. 52 Two hours later, Alaska 5state
3
troopers arrested Thompson for the murder of Dixie Thompson.
During the interview with Thompson, other Alaska state troopers
were searching Thompson's home. 54 Troopers confiscated a handgun
at this time. 55 Also, Luminol testing indicated that there was a lot of
blood in Thompson's kitchen.5 6 Furthermore, the tire treads of
Thompson's truck corresponded to tire tracks found near the lake
57
where Dixie Thompson's body was found.
PROCEDURAL HISTORY

A Fairbanks grand jury indicted Thompson for first degree murder pursuant to Alaska Statute section 11.41.100 and tampering with
44.
45.

Id. See supra note 32.
Thompson, 116 S. Ct. at 461.

46. Id.
47. Id.
48.
49.
50.
51.

Brief for Appellee at 3, Thompson (No. 94-6615).
Thompson, 116 S. Ct. at 461.
Brief for Appellee at 3, Thompson (No. 94-6615).
Id.

52. Id.
53. Thompson, 768 P.2d at 128.
54. Id.
55. Id.
56. Id. Luminol testing consists of spraying a suspected blood stain in darkness
with luminol reagent. Robert R. J. Grispino, Luminol and the Crime Scene, 25 PROSEC.
28, 30 (1991). When blood is present, the treated area will emit a blue glow. Grispino,

25 PROSEC. at 30. No glow indicates the absence of blood. Id. In opening arguments,
the prosecution stated that the kitchen "lit up like a Christmas tree" after luminol reagent was applied. Alaska Superior Ct. at Fairbanks Log Notes at 12, log #2299, Thompson (4FA-586-2644 CR).

57. Brief for Appellee at 3, Thompson (No. 94-6615).
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physical evidence pursuant to Alaska Statute section 11.56.610.58
Thompson filed a motion to suppress the September 15 statements in
the Alaska Superior Court.5 9 First, Thompson argued that the troopers should have informed him of his Miranda rights before the interview. 60 Second, because the troopers "played on his sympathies,
minimized his guilt, and placed much of the blame for the homicide on
the victim," Thompson contended that his confession was not
61
voluntary.
The Alaska Superior Court denied the pretrial motion without an
evidentiary hearing and ruled that Thompson was not "'in custody' for
Miranda purposes ...

[and, consequently] ...

the troopers had no

obligation to inform him of his Miranda rights." 62 The court also ruled
that Thompson's confession was voluntary. 63 The Alaska Superior
Court applied an objective test in determining the "in custody" issue
and asked whether "'a reasonable person would feel he was not free to
leave and break off police questioning.' 6 4 In applying the test, the
court noted that several factors were significant: Thompson voluntarily went to the troopers' headquarters at their request; the troopers
that questioned Thompson were dressed in plain clothes and were not
armed; the troopers repeatedly assured Thompson that he could leave
at any time during the questioning; and Thompson was not arrested
after the interview, but was free to go. 6 5 Although the court believed
that releasing, then arresting Thompson two hours later, created a
very close question of custody, the court found that the events leading
up to Thompson's confession did not indicate that a "reasonable person would feel he was not free to leave and break off police
66
questioning."
58. Id. at 4.
59. Id.
60. Id.
61. Thompson, 768 P.2d at 131. Thompson explained that during the interview
Trooper Stockard informed him that it was important that he "gave his side of the story,
[and] it was possible that Thompson might only be guilty of a lessor charge, such as
negligent homicide, and would be facing a minimal sentence such as two to five years."
Id.
62. Thompson, 116 S. Ct. at 461.
63. Brief for Appellee at 4, Thompson (No. 94-6615). None of the published records
indicate why the trial court held that Thompson's confession was voluntary. See generally Thompson v. Keohane, 116 S. Ct. 457 (1995); Thompson v. Keohane, 34 F.3d 1073
(9th Cir. 1994), vacated, 116 S. Ct. 457 (1995); Thompson v. State, 768 P.2d 127 (Alaska
Ct. App. 1989).
64. Thompson, 116 S. Ct. at 462 (quoting Hunter v. State, 590 P.2d 888, 895
(Alaska 1979)).
65. Thompson, 116 S. Ct. at 462.
66. Id. (internal quotes omitted).
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At trial, Thompson argued that he acted in self-defense when he
stabbed Dixie. 67 Moreover, Thompson claimed that he "lost control"
and killed his ex-wife in the "heat of passion."68 Thompson requested
that he be convicted of manslaughter, rather than first degree murder.6 9 The prosecution played Thompson's September 15, 1986, confession to the jury. 70 Ultimately, Thompson was found guilty of first
degree murder and tampering with evidence before the Alaska Supe72
rior Court. 7 1 Thompson appealed to the Alaska Court of Appeals.

On direct appeal, the court of appeals affirmed Thompson's murder
conviction. 73 The court noted that Thompson's initial Miranda assertion was not founded on a contention that he was in custody while at
the trooper's headquarters, but rather that one of the Alaska state
troopers, Trooper Stockard, "had orchestrated a non-custodial situation in order to avoid having to advise Thompson of his Miranda
rights." 74 The appellate court held that Miranda warnings were not
necessary because "a reasonable person in Thompson's position would
75
have felt free to leave the trooper office and break off questioning."
Furthermore, the court affirmed the lower court's ruling that Thompson's confession was voluntary. 76 Thompson appealed77 to the Alaska
Supreme Court and was denied discretionary review.
Consequently, Thompson filed a petition for a writ of habeas
corpus in the United States District Court for the District of Alaska
alleging that his confession was involuntary and that he was denied
his constitutional rights pursuant to Miranda v. Arizona. 78 On February 18, 1992, the district court dismissed Thompson's petition. 79 The
court held that, pursuant to Title 28 of the United States Code section
2254 ("section 2254"), the Alaska Superior Court's conclusion that
Thompson was not in custody for Miranda purposes when he confessed was a factual question and therefore entitled to a presumption
of correctness.8 0 Moreover, the district court held that the record of
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.

Thompson, 768 P.2d at 129.
Id.
Id.
Thompson, 116 S. Ct. at 462.
Id.
Thompson, 768 P.2d at 127.
Brief for Appellee at 4, Thompson (No. 94-6615).
Id. at 5.
Thompson, 768 P.2d at 131.
Id. at 131-32.
Thompson, 116 S. Ct. at 462.
1384 U.S. 436 (1966). Brief for Appellee at 6, Thompson (No. 94-6615).
Brief for Appellee at 6, Thompson (No. 94-6615).
Thompson, 116 S. Ct. at 462.
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the trial court sustained the conclusion that Thompson's admission
8
was voluntary. '
The district court vacated the dismissal of Thompson's habeas
corpus petition, concluding that "the Alaska court's finding that
Thompson was not in custody was presumptively correct."8 2 After a
thorough and separate review of the state record, the court determined that Thompson's confession was voluntary and denied Thomp83
son's habeas petition.
Thompson appealed to the United States Court of Appeals for the
Ninth Circuit.8 4 The Ninth Circuit followed its recent decision in

Krantz v. Briggs,8 5 and held that "a state court's determination that a
defendant was not in custody for purposes of Miranda [was] a question of fact entitled to the presumption of correctness under [section
2254(d)]." 8 6 The Ninth Circuit explained that Thompson did not manifest any of the exceptions presented in section 2254(d), therefore, the
court presumed the state's factual findings were correct. 8 7 After reexamining the transcript of Thompson's confession, the Ninth Circuit
held that ."[flair support' exists for the state courts's determination
that Thompson was not in custody for Miranda purposes."8 8 Furthermore, the Ninth Circuit evaluated the circumstances surrounding
Thompson's confession to determine if psychological pressures imposed by the troopers could have overwhelmed him rendering his confession involuntary.8 9 After reviewing the transcript, the Ninth
Circuit concluded that Thompson was not overwhelmed, and affirmed
the district court's denial of Thompson's habeas corpus petition. 9°
Thompson sought review of the Ninth Circuit's decision by petitioning the United States Supreme Court for a writ of certiorari. 9 1
81. Id.
82. Id.
83. Id.
84. Thompson v. Keohane, No. CV-91-00171-JWS, 1994 WL 424289, at **1 (9th
Cir. 1994) (unpublished opinion), vacated, 116 S. Ct. 457 (1995).
85. 983 F.2d 961 (9th Cir. 1993), overruled by Thompson v. Keohane, 116 S. Ct. 457
(1995).
86. Thompson, 1994 WL 424289, at **1 (paraphrasing Krantz v. Briggs, 983 F.2d
961 (9th Cir. 1993), overruled by Thompson v. Keohane, 116 S. Ct. 457 (1995)).
87. Id. at **1 (citing Krantz, 983 F.2d at 964). The Ninth Circuit clarified that it
could not interfere with a state's factual conclusion unless "it lacks even 'fair support' in
the record." Id. See infra note 280 and accompanying text (detailing the exceptions
contained in 2254(d)).
88. Thompson, 1994 WL 424289, at **1. The Court stated that the "test for determining custody is whether, based upon a review of all the pertinent facts, a reasonable
innocent person in such circumstances would conclude that they were not free to leave."
Id.
89. Thompson, 1994 WL 424289, at **1.
90. Id.
91. Brief for Appellee at 7, Thompson (No. 94-6615).
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THE UNITED STATES SUPREME COURT'S HOLDING

The United States Supreme Court began its analysis by noting
that several federal circuit courts disagreed on the issue Thompson
asked the Supreme Court to resolve: "whether state-court in custody
determinations [were] matters of fact entitled to a presumption of correctness under section 2254(d), or mixed questions of law and fact
warranting independent review by the federal habeas court." 92 The
United States Supreme Court explained that their task in Thompson's
habeas courts' recase was to define "the standard governing federal
93
determinations."
custody'
'in
state-court
of
view
When deciding federal habeas courts' standard of review for state
court "in custody" decisions, the Court stated that section 2254 "govern[ed] federal habeas corpus proceedings instituted by persons in
custody pursuant to the judgment of a state court."9 4 Particularly,
section 2254(d) stated that state court "determinations of 'a factual
issue,' shall be presumed to be correct absent one of the enumerated
exceptions." 9 5
The Court explained that for purposes of applying section 2254(d),
only cases dealing with purely factual issues fell under its jurisdiction.96 In Townsend v. Sain,9 7 the Court specifically indicated issues
of fact as "basic, primary, or historical facts: facts in the sense of a
recital of external events and the credibility of their narrators."' 98 On
the other hand, the Court explained that mixed issues of fact and law
"'[were] not facts in this sense.'" 9 9 The Court stated that mixed issues
of fact and law necessitate the application of a legal criterion to the
factual conclusions. 10 0 The Court noted, however, that separating
92. Thompson, 116 S. Ct. at 462. The Supreme Court granted certiorari stating
that "uniformity among federal courts is important on questions of this order." Id.
93. Thompson, 116 S. Ct. at 463.
94. Id.
95. Id. In Miller v. Fenton, 474 U.S. 104 (1995), the Supreme Court acknowledged
that section 2254(d) "was an almost verbatim codification of the standards delineated in
Townsend v. Sain for determining when a district court must hold an evidentiary hearing before acting on a habeas petition." Miller, 474 U.S. at 111 (citations omitted). In
Townsend, the Supreme Court instructed that if a "habeas [corpus] petitioner has had 'a
full and fair hearing... resulting in reliable findings,' the federal court" should presume
that the state factual findings were correct. Townsend v. Sain, 372 U.S. 293, 318 (1963),
overruled in part by Keeney v. Tamayo-Reyes, 504 U.S. 1 (1992). Section 2254(d)
merely codified the Supreme Court's admonition in Townsend. Miller, 474 U.S. at 111
(citing Townsend v. Sain, 372 U.S. 293 (1963), overruled in part by Keeney v. TamayoReyes, 504 U.S. 1 (1992)).
96. Thompson, 116 S. Ct. at 464.
97. 372 U.S. 293 (1963), overruled in part by Keeney v. Tamayo-Ryes, 504 U.S. 1

(1992).
98. Thompson, 116 S.Ct. at 464 (quoting Townsend, 372 U.S. at 309).
99. Id. at 464 (quoting Townsend, 372 U.S. at 309).
100. Id. at 464.
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pure factual questions from mixed questions of fact and law was often
difficult. 01 To further facilitate this distinction, the Court identified
two lines of cases pertaining to section 2254(d)'s "law/fact
10 2
jurisdiction."
The Supreme Court classified questions of fact as those that go
beyond the scope of what occurred.' 0 3 The trial court is generally responsible for resolving these types of issues, while it evaluates the integrity and behavior of the witness personally. 10 4 Because the trial
court was in a better position to discern such issues, the Court granted
more weight to the trial court's decision.10 5 Another line of cases dealing specifically with issues of law were found to be outside the scope of
10 6
§ 2254(d) due to their "uniquely legal dimension."
Relying on this distinction, the Court determined that custody situations that specifically dealt with Miranda issues were not entitled
to a presumption of correctness.' 0 7 The Supreme Court articulated a
two-step analysis in determining whether "in custody" fits within the
mixed question category.' 0 8 First, "[w]hat were the circumstances
surrounding the interrogation?" 10 9 Second, given the same circumstances, "would a reasonable person have felt he or she was not at
liberty to terminate the interrogation and leave?" 110 Once the federal
court has reconstructed the circumstances of the interrogation, it
must apply this two-prong analysis to determine if there was "'a for101.

Id. The Court stated that it "has not charted an entirely clear course on this

area." Id. (quoting Miller, 474 U.S. at 113). See Wainwright v. Witt, 469 U.S. 412, 429
(1985) (stating that "[ilt will not always be easy to separate questions of fact from mixed
questions of law and fact for § 2254(d) purposes .....
102. Thompson, 116 S. Ct. at 464.
103. Id. This line of cases consists of. "competency to stand trial (e.g., Maggio v.
Fulford, 462 U.S. 111, 117 (1983) (per curiam)); and juror impartiality (e.g., Witt, 469
U.S. at 429; Patton v. Yount, 467 U.S. 1025, 1036 (1984); Rushen v. Spain, 464 U.S. 114,
120 (1983))." Id.
104. Thompson, 116 S. Ct. at 465. In Wainwright v. Witt, 469 U.S. 412 (1985), the
United States Supreme Court explained that the trial court's main job in detecting juror
bias involves evaluating juror credibility. Witt, 469 U.S. at 429. Such determinations
are difficult to ascertain from an appellate record. Id.
105. Thompson, 116 S. Ct. at 465. In Miller v. Fenton, 474 U.S. 104 (1985), the
Court reasoned that when an "issue involves the credibility of witnesses and therefore
turns largely on an evaluation of demeanor, there are compelling and familiar justifications for leaving the process of applying law to fact to the trial court." Miller, 474 U.S.
at 114.
106. Thompson, 116 S. Ct. at 465 (quoting Miller, 474 U.S. at 116). Such decisions
include: "[tihe voluntariness of confession (Miller, 474 U.S. at 116); the effectiveness of
counsel's assistance (Strickland v. Washington, 466 U.S. 668, 698 (1984)); and the potential conflict of interest arising out of an attorney's representation of multiple defendants (Cuyler v. Sullivan, 446 U.S. 335, 341-42 (1980))." Id. at 465.
107. Thompson, 116 S. Ct. at 465.
108. Id.
109. Id.
110. Id.
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mal arrest or restraint on freedom of movement' of the degree associated with a formal arrest."'1 ' The Court agreed that the first question
was purely factual; however, the second required the "application of
the controlling legal standard to the historical facts."11 2 The Court
held that the second question demonstrated a "mixed question of law
and fact" entitling it to independent review. 113 The Court explained
that Thompson's case lacked necessary factual considerations which
would invoke a section 2254(d) presumption of correctness because it
was a question of mixed law and fact. 114 Furthermore, the Court explained that a trial court judge:
[did] not have a first-person vantage on whether a defendant
was in custody for Miranda purposes [and] that once the historical facts [were] resolved, the state court [was] not in an
appreciable better position than the federal habeas court to
make [the ultimate] determination of the consistency of the
law enforcement officer's
conduct with the federal Miranda
5
warning requirement."1
The Court indicated that requiring independent review for in custody determinations would help "stabiliZe the law" as well as protect
individuals from self-incrimination. 11 6 Therefore, the United States
Supreme Court held that the section 2254(d)'s presumption did not
relate to Miranda rights but warranted independent review and va1 7
cated the judgment of the Ninth Circuit.
THE DISSENTING OPINION

Justice Clarence Thomas, with whom Chief Justice William
Rehnquist joined, dissented. 118 The dissent stated that the "Alaska
trial judge was in a far better position than a federal habeas court" to
ascertain whether Thompson was in custody for Mirandapurposes. 1 9
After highlighting the circumstances surrounding Thompson's confession, the dissenting opinion reasoned that if Thompson's conviction
was supported by the record, then the dissent would presume that it
0

was correct. 12

111.. Thompson, 116 S. Ct. at 465 (quoting California v. Beheler, 463 U.S. 1121,
1125 (1983) (per curiam)).
112. Id.
113. Id.
114. Id.
115. Thompson, 116 S. Ct. at 466 (quoting Miller, 474 U.S. at 117). The Supreme
Court noted that police interrogations generally occur in an "inherently more coercive
environment" and not in a courtroom. Id.
116. Thompson, 116 S. Ct. at 467.
117. Id.
118. Thompson, 116 S. Ct. at 467 (Thomas, J., dissenting).
119. Id. (Thomas, J., dissenting).
120. Id. (Thomas, J., dissenting).
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The dissenting opinion stated that when it was necessary to determine whether a person was in custody at the time of a confession
for Miranda purposes, the trier of fact must examine the circumstances that lead up to, and include the interrogation. 12 1 The "ultimate inquiry," however, was whether there was a formal arrest made
at the time of the interrogation. 12 2 The dissent argued that "'the only
relevant inquiry [was] how a reasonable [person] in the suspect's
12 3
shoes would have understood his situation.'"
The dissent agreed with the majority that application of a legal
124
standard to the historical facts by a state court was necessary.
However, the dissent did not agree that the exceptions enumerated in
Townsend v. Sain for distinguishing between "factual issues from
mixed questions of law and fact, dictate[d] a result either way in this
case." 12 5 Because the Miranda custody issue "falls somewhere between a pristine legal standard and a simple historical fact," the dissent explained that, the Court must decide, "as a matter of the sound
administration of justice, [which] judicial actor is better positioned...
126
to decide the issue in question."
While explaining that a state trial court was in a better position
to decide the factual issues of Miranda custody, the dissent emphasized several factors that a state trial court must consider in order to
12 7
discern the defendant's situation at the time of the interrogation.
These factors may include, but are not limited to:
[T]he location, timing, and length of the interview, the nature
and tone of the questioning, whether the defendant came to
the place of questioning voluntarily, the use of physical contact or physical restraint, and the demeanor of all of the key
121. Id. (Thomas, J., dissenting).
122. Id. (Thomas, J., dissenting). See Stansbury v. California, 114 S. Ct. 1526, 1529
(1994).
123. Thompson, 116 S. Ct. at 467 (Thomas, J., dissenting) (quoting Stansbury v.
California, 114 S. Ct. 1526, 1529 (1994)).
124. Id. at 467-68 (Thomas, J., dissenting).
125. Id. at 468 (Thomas, J., dissenting). See Townsend v. Sain, 372 U.S. 293 (1963),
overruled in part by Keeney v. Tamayo-Reyes, 504 U.S. 1, 5 (1992). See, e.g., Wainwright v. Witt, 469 U.S. 412, 429 (1985) (holding that juror bias determination is a
question of fact, even though t]he trial judge is of course applying some kind of legal
standard to what he sees and hears."); Patton v. Yount, 467 U.S. 1025, 1037 n.12 (1984)
(holding that juror bias is a question of fact although "[tihere are, of course, factual and
legal questions to be considered in deciding whether a juror is qualified.").
126. Thompson, 116 S. Ct. at 468 (Thomas, J., dissenting) (quoting Miller v. Fenton,
474 U.S. 104, 114 (1985)).
127. Id. at 468 (Thomas, J., dissenting). The dissent quoted Justice John Paul
Steven's dissent in California v. Beheler, 463 U.S. 1121, 1128 (1983), where he stated
that state "courts are far better equipped than we are to assess the police practices that
are highly relevant to the determination whether particular circumstances amount to
custodial interrogation." Thompson, 116 S. Ct. at 468 (Thomas, J. dissenting) (quoting
Beheler, 463 U.S. at 1128 (Stevens, J., dissenting)).
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players, both during the interview and in any proceedings
held in court .... [T]he state trial judge will often take live
testimony, consider documentary evidence, and listen to audiotapes or watch videotapes of the interrogation. Assessments
of credibility and demeanor are crucial to the ultimate determination, for the trial judge will often have to weigh conflicting accounts of what transpired. The trial judge is also likely
to draw inferences, which are similarly entitled to deference,
from 'physical or documentary evidence or ...other facts. 1 28
The dissent agreed that the two-prong analysis applied by the
majority contained an objective element: "would a reasonable person
[feel] he or she was not at liberty to terminate the interrogation and
leave.' 29 However, the dissent argued that this alone cannot be indicative of whether a federal habeas court should yield to a state
court's factual determination. 130 The dissent maintained that a state
trial court was better able to understand and analyze the complexities
of Miranda custody because they were "in [a] 'unique position" which
allow[ed] him to observe the defendant and listen to evidence
presented at trial. 1' 3 Additionally, the dissent asserted that the objective analysis outlined by the majority was useful only in case-spe13 2
cific determinations.
For the above reasons, the dissent argued that the state court was
in the best position to "put himself in the suspect's shoes" and determine what a reasonable person would have felt in the suspect's
shoes. 13 3 Consequently, federal habeas courts were in a less desirable
position to put themselves in the suspect's shoes because they often
review a "cold record" years later.' 3 4 Many of the factors that lead to
the state court's factual determination were "subtle, difficult to reduce
to writing, and unlikely to be preserved in any meaningful way for
review on appeal."13 5 The dissent expressed concern that the majority
had insulted state courts by implying by this decision that they were
128. Thompson, 116 S. Ct. at 468 (Thomas, J., dissenting) (quoting Anderson v. City
of Bessemer City, 470 U.S. 564, 574 (1985)).
129. Id. at 465, 467-68 (Thomas, J., dissenting).
130. Id. at 468 (Thomas, J., dissenting) (citing Cooter & Gell v. Hartmarx Corp., 496
U.S. 384, 402 (1990) ("Rule 11 and negligence determinations, both of which involve
objective tests, are subject to deferential review.")).
131. Thompson, 116 S. Ct. at 468-69 (Thomas, J., dissenting) (quoting Purvis v.
Dugger, 932 F.2d 1413, 1419 (11th Cir. 1991)).
132. Id. at 469 (Thomas, J., dissenting) (citing Cooter & Cell v. Hartmarx Corp., 496
U.S. 384, 402 (1990) ("Familiar with the issues and litigants, the [trial] court is better
situated than the court of appeals to marshal the pertinent facts and apply the fact-

dependent legal standard.")).
133. Thompson, 116 S. Ct. at 469 (Thomas, J., dissenting).
134. Id. (Thomas, J., dissenting).
135. Id. (Thomas, J., dissenting).
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not competent enough to determine whether a suspect was in custody
13 6
for Miranda purposes.
In conclusion, the dissent argued that there was no reason to remand the petitioner's case to the Ninth Circuit because Thompson did
not dispute the circumstances surrounding his confession.' 3 7 The dissent stressed that in Californiav.Beheler,138 the Court held that no
custodial relationship existed if "the suspect [was] not placed under
arrest, voluntarily [came] to the police station, and [was] allowed to
leave unhindered by the police after a brief interview."' 3 9 Again, the
dissent noted that in Oregon v. Mathiason,140 the Court held that a
suspect was not in custody for Miranda purposes "where he 'came voluntarily to the police station,... was immediately informed that he

was not under arrest,' and '[a]t the close of a 1/2 hour interview... did
in fact leave the police station without hinderance."' 4 1 Finally, the
dissent questioned whether the petitioner could establish any Mi14 2
randa violations "even under de novo review."
BACKGROUND
CUSTODIAL INTERROGATIONS AND MIRANDA

V. ARIZONA

In Miranda v. Arizona,14 3 the United States Supreme Court held
that exculpatory or inculpatory statements obtained during custodial
interrogation may not be admitted into evidence at trial if they violated procedural safeguards designed to protect Fifth Amendment
rights of self-incrimination. 144 In Miranda,police arrested Ernest Miranda in his home on March 13, 1963, for allegedly raping a young
woman. 145 The police placed Miranda in custody and took him to the
136. Id. (Thomas, J., dissenting).
137. Id. (Thomas, J., dissenting). Thompson did not dispute that he went to the
trooper's office voluntarily and that he was allowed to leave at any point during the
interview. Id. (Thomas, J., dissenting). Also, Thompson does not dispute that he left
the trooper's office at the conclusion of the questioning. Id. (Thomas, J., dissenting).
138. 463 U.S. 1121 (1983) (per curiam).
139. Thompson, 116 S. Ct. at 469 (Thomas, J., dissenting) (quoting California v.
Beheler, 463 U.S. 1121, 1121 (1983) (per curiam)).
140. 429 U.S. 492 (1977).
141. Thompson, 116 S. Ct. at 469 (Thomas, J., dissenting) (quoting Oregon v.
Mathiason, 429 U.S. 492, 495 (1977) (per curiam)).
142. Id. at 470 (Thomas, J., dissenting).
143. 384 U.S. 436 (1966).
144. Miranda v. Arizona, 384 U.S. 436, 444 (1966). The Court stated that custodial
interrogation means "questioning initiated by law enforcement officers after a person
has been taken into custody or otherwise deprived of his freedom of action in any significant way." Miranda, 384 U.S. at 444. The rights enumerated by the Court include: the
right to remain silent, the right to an attorney, and the right to break off questioning
when not in custody. Id.
145. Miranda, 384 U.S. at 491-92.
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police station.146 At the station, the young woman identified
Mirandaas the assailant in a police line-up.1 4 7 Miranda was taken
into an interrogation room and two police officers questioned him for
two hours.1 48 Miranda admitted to kidnapping and raping the young
49
woman and signed a written confession.1
At trial, Miranda's written confession was admitted into evidence
despite defense counsel's objection. 150 The police officers testified that
they did not advise Miranda of his right to have an attorney present.1 51 Ultimately, the Superior Court, Maricopa County, Arizona
found Miranda guilty of kidnapping and rape and was sentenced to
twenty to thirty years imprisonment for each count- 52 Miranda appealed directly to the Arizona Supreme Court. 1 5 3 The supreme court
affirmed the trial court's verdict, holding that the police officers did
54
not violate Miranda's constitutional rights.1
Miranda petitioned for and received a writ of certiorari from the
United States Supreme Court. 15 5 The Supreme Court reversed the
decision of the Arizona Supreme Court, holding that unless Miranda
was advised of his Fifth Amendment rights, his statements would be
inadmissible. 1 5 6 The Court stated that before questioning suspects
that have been placed "in custody," a police officer must inform the
suspects of the right "to remain silent" and the right to counsel during
15 7
the interrogation.
THE APPLICATION OF "CUSTODIAL INTERROGATION" AFTER MIRANDA

After establishing the Miranda doctrine, the United States
Supreme Court analyzed the requisite elements necessary for a custodial relationship to exist.' 5 8 In Oregon v. Mathiason,15 9 the United
146. Id. at 491.
147. State v. Miranda, 401 P.2d 716, 723 (Ariz. 1965), rev'd, 384 U.S. 436 (1966).
148. Miranda,384 U.S. at 491-92.
149. Miranda, 401 P.2d at 723.
150. Miranda, 384 U.S. at 492.
151. Id. The Sixth Amendment expressly states that "[fin all criminal prosecutions,
the accused shall enjoy the right ...to have the Assistance of Counsel for his defense."
U.S. CONST. amend. VI.

152. Miranda,384 U.S. at 492.
153. Miranda,401 P.2d at 721.
154. Id. at 733. In determining that the police officers did not violate Miranda's
constitutional rights, the Arizona Supreme Court emphasized the fact that Miranda
never specifically asked for counsel. Id. at 721.
155. Miranda,384 U.S. at 441.
156. Id. at 492.
157. Id. at 444. The Fifth Amendment states that "[n]o person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment
of a Grand Jury." U.S. CONST. amend. V.
158. See infra notes 161-98 and accompanying text.
159. 429 U.S. 492 (1977).
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States Supreme Court examined several elements involved with custodial interrogation in determining when Mirandawarnings were appropriate.16 0 In Mathiason, a police officer investigated a residential
burglary. 161 After asking the owner of the house if she suspected anyone, the owner mentioned Carl Mathiason. 16 2 The police officer tried
to contact Mathiason for several days, but to no avail. 163 Finally, the
officer left a note at Mathiason's house "asking him to call because he
[wanted] to discuss something with [him].' u 6 4 Mathiason called the
officer the next day and agreed to meet with him at the police station
"in about an hour and a half.' 6 5 When Mathiason arrived at the police station he was informed that he was not under arrest. 16 6 The officer indicated to Mathiason that he wanted to question him regarding
a recent burglary and that "his truthfulness would possibly be considered by the district attorney or judge.' 6 7 After several minutes of silence, Mathiason confessed to burglarizing the house. 168 The officer
informed Mathiason of his Miranda rights and proceeded to record
169
Mathiason's confession.
During a bench trial in county court, Mathiason motioned to have
his statements suppressed, alleging that he had not received his Mirandawarnings before he confessed. 170 The court denied Mathiason's
motion, finding that he voluntarily confessed and therefore no Miranda warning was appropriate. 17 1 The court convicted Mathiason
for burglary in the first degree.' 72 Mathiason appealed to the Oregon
Court of Appeals. 173 On appeal, the Oregon Court of Appeals affirmed
the trial court's judgment, holding that "the mere fact that a suspect is
questioned in a police station or in a police car does not necessarily
1 74
mean that he is being subjected to custodial interrogation."
Mathiason appealed to the Oregon Supreme Court. 175 The Oregon
160.

Oregon v. Mathiason, 429 U.S. 492, 494-95 (1977).

161. State v. Mathiason, 549 P.2d 673, 674 (Or. 1976), rev'd, 429 U.S. 492 (1977).
162. Mathiason, 549 P.2d at 674.
163. Id.
164. Id.
165. Mathiason, 429 U.S. at 493.
166. Id.
167. Mathiason, 549 P.2d at 674.
168. Id.
169. Id.
170. State v. Mathiason, 539 P.2d 1122, 1123 (Or. Ct. App. 1975), rev'd, 549 P.2d
673 (Or. 1976), rev'd, 429 U.S. 492 (1977).
171. Mathiason, 539 P.2d at 1123.
172. Id. The trial court refused to suppress Mathiason's confession because it determined that he was not in custody when he made the incriminating statements.
Mathiason, 429 U.S. at 492.
173. Mathiason, 539 P.2d at 1122.
174. Id. at 1123.
175. Mathiason, 549 P.2d at 674.
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Supreme Court reversed the appellate court's decision and held that
176
Mathiason's interrogation "took place in a 'coercive environment.'"
The State of Oregon appealed directly to the United States
Supreme Court by filing a petition for a writ of certiorari. 1 77 The
Supreme Court granted certiorari and held that the Oregon Supreme
Court's definition of Miranda custody was too broad because it considered circumstances that did not establish a custodial relationship between Mathiason and the police officers. 178 The Court stated that
Mathiason was not "deprived of his freedom of action in any significant way" by voluntarily going to the police station and freely leaving
after a half hour interview. 179 The Court, therefore, reversed and remanded the case to the Oregon Supreme Court.' 8 0
Further exploring custodial interrogation, the United States
Supreme Court in California v.Beheler 18 1 stated that a person was
not deemed to be "in custody" if he was not formally arrested, went to
the police station voluntarily, and after completion of questioning, left
the police station freely.18 2 In Beheler, Jerry Beheler was an accomplice in the murder of Peggy Dean.' 8 3 Shortly after Dean was shot,
84
Beheler called the police and told them what had transpired.'
Beheler stated that his half-brother, Danny Wilbanks, killed Dean
85
and told police that the gun was hidden in his (Beheler's) backyard. 1
Later that same day, Beheler agreed to accompany police to the police
station.' 8 6 The police officers told Beheler that he was not under
87

arrest. 1

At the police station, Beheler talked freely with the police about
the murder even though he had not been advised of his Miranda
rights.' 8 8 At the conclusion of the interview, Beheler was allowed to
go home.' 8 9 Five days later, police arrested Beheler in conjunction
with the murder of Peggy Dean. 190 The police then advised Beheler of
176. Id. at 675.
177. Mathiason, 429 U.S. at 492-93.
178. Id. at 493.
179. Id. at 495.
180. Id. at 496.
181. 463 U.S. 1121 (1983) (per curiam).
182. California v. Beheler, 463 U.S. 1121, 1121-23 (1983) (per curiam).
183. Beheler, 463 U.S. at 1122. Danny Wilibanks, Beheler's half brother, Roscoe
Howard, and Daniel Chavez were all present during the murder and therefore arrested
in connection with Dean's murder. People v. Beheler, 200 Cal. Rptr. 195, 197-98 (Cal.
Ct. App. 1984).
184. Beheler, 463 U.S. at 1122.
185. Id.
186. Beheler, 200 Cal. Rptr. at 198.
187. Beheler, 463 U.S. at 1122.
188. Id.
189. Id.
190. Id.
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his Miranda rights. 19 1 Beheler waived those rights and allowed the
police to record a second statement. 192 At trial, Beheler motioned to
suppress his first interview contending that he was not advised of his
Mirandarights. 193 The California trial court held that the police were
not required to advise Beheler of his constitutional rights because he
was not in custody. 194 Beheler appealed to the California Court of Appeals. 195 On appeal, the California Court of Appeals reversed the trial
court's decision, holding that Beheler was in custody for Mirandapurposes during his first interview because it took place 9at
the police sta6
tion and Beheler was already considered a suspect.1
The State of California appealed directly to the United States
Supreme Court. 197 The Supreme Court reversed and remanded the
case, stating that Beheler was not "taken into custody nor significantly deprived of his freedom of action" because he voluntarily went
to the police station, was not arrested, and was permitted to leave after a short interview with police. 198
THE HABEAS CORPUS STATUTE -

28 U.S.C. § 2254

The writ of habeas corpus, or the "Great Writ," is central to American perceptions of freedom and due process. 19 9 Believing that Congress should provide a way by which American citizens could take
advantage of the writ in federal court, the Framers incorporated it
into the United States Constitution. 20 0 The writ had its beginnings in
the Habeas Corpus Act of 1867 ("the Act"). 20 1 The Act empowered the
federal courts to grant writs of habeas corpus "'in all cases where any
person may be restrained of his or her liberty in violation of the Constitution, or any treaty or law of the United States.' 20 2 Furthermore,
191.

Beheler, 200 Cal. Rptr. at 199.

192.
193.
194.
195.
196.
197.
198.

Beheler, 463 U.S. at 1122.
Id.
Id.
Id.
Id. at 1122-23.
Id. at 1121-22.
Id. at 1121-23 (citing Oregon v. Mathiason, 429 U.S. 492 (1977)).

199.

Keith R. Dolliver, Comment, Voluntariness of Confessions in Habeas Corpus

Proceedings: The Standardfor Appellate Review, 57 U. Cm. L. REV. 141, 146 (1990).
200. Dolliver, 57 U. CH. L. REv. at 146-47. "The privilege of the Writ of Habeas
Corpus shall not be suspended, unless in Cases of Rebellion or Invasion the public
Safety may require it." U.S. CONST. art. I, § 9, cl. 2.
201. Act of 1867, ch. 27, 14 Stat. 385 (current version at 28 U.S.C. § 2254 (1994)).
202. Dolliver, 57 U. CHi. L. REV. at 147 (quoting 14 Stat. 385, 385 (1867)). Keith R.
Dolliver commented that,
[tihe availability of the federal writ to state prisoners did not fully develop until
the middle of the nineteenth century. Prior to the 1867 act, Congress had twice
passed legislation giving the federal courts the authority in particular situations to exert jurisdiction by writ of habeas corpus over prisoners held by the
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court findings
the Act authorized federal habeas courts to ignore 20state
3
discretion.
their
at
hearings
and hold evidentiary
The modem habeas statute, Title 28 United States Code section
2254 ("section 2254"), authorizes federal courts to review habeas
corpus petitions from "person[s] in custody pursuant to the judgment
of a state court only on the ground that he is in custody in violation of
the Constitution or laws or treaties of the United States." 20 4 Furthermore, section 2254 maintains that habeas corpus petitions should not
be granted unless it is evident: (1) that the petitioner had exhausted
all of his state remedies; (2) that there was a lack of appellate procedures; or (3) that the application of such state remedies would not protect the petitioner's constitutional rights. 20 5 Therefore, unless a
state's judicial system had a full occasion to hear and correct any ercourts could not intercede to correct state court
rors, federal
20 6
actions.
EARLY ATTEMPTS TO DEFINE THE HABEAS CORPUS STATUTE

Generally, state prisoners may use the writ of habeas corpus to
"contest the validity of their detention by federal, state, or local authorities." 20 7 Only violations of federal law can be redressed by the
writ.20 8 In petitioning for a writ of habeas corpus, state prisoners
"rely extensively on the prospect of fully developing the factual basis
of their claims in attempting to vindicate their right to be free from
unconstitutional detention." 20 9 Prior to the landmark decision of
Brown v. Allen, 2 10 federal habeas courts could use their own discretion when deciding whether or not to grant an independent evidentiary hearing. 2 11 Moreover, federal habeas courts soon realized the
difficultly in determining when an independent hearing was
states. See 4 Stat. 633, 634 (1833) (habeas corpus for citizens confined by
states for acts taken in pursuance of federal law); 5 Stat. 539 (1842) (habeas
corpus for foreign nationals held by state or federal government).
Id. at 147 n.20.
203. 14 Stat. 385, 386 (1867).
204. 28 U.S.C. § 2254(a) (1994).
205. 28 U.S.C. § 2254(b) (1994).
206. Dolliver, 57 U. Cm. L. REV. at 147-48.
207. George Wesley Sherrell, Jr., Note, Successive Chances for Life: Kuhlmann v.
Wilson, Federal Habeas Corpus, and the Capitol Petitioner,64 N.Y.U. L. REV. 455, 456
(1989).
208. Sherrell, Jr., 64 N.Y.U. L. REv. at 456.
209. Andrew A. Jones, Note, Keeney v. Tamayo.Reyes and Federal Habeas Corpus
EvidentiaryHearings: Has the Court DeliberatelyBypassed Section 2254(d)?, 1994 Wis.
L. REv. 171, 171 (1994).
210. 344 U.S. 443 (1953).
211. James T. Capretz et al., Note, Mandatory Hearings in Federal Habeas Corpus
Proceedings, 11 Lo. L. REV. 297, 299 (1962-63).
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mandatory. 2 12 This problem reoccurred frequently in federal habeas
corpus proceedings. 2 13 In an attempt to afford state prisoners an independent hearing, some of the federal appellate courts simply created "divergent and unclear rules which, unless reconciled and
clarified, [would] continue to frustrate uniform habeas corpus protection and furnish inadequate criteria for disposing of petitions." 21 4 The
lack of a set of guidelines on when an independent review was
mandatory for habeas courts led to diverse and inconsistent outcomes. 2 15 Therefore, the United States Supreme Court tried to alleviate some of the confusion by establishing six review guidelines in
2 16
Brown v.Allen.
In Brown, Clyde Brown, an African-American, was indicted for
the crime of rape. 2 17 Before trial, Brown motioned to quash the indictment arguing that the grand jury was "'drawn with a view to and
purpose in mind of systematically limiting representation thereon of
negroes or persons of African descent' and in a way that violated his
constitutional rights. 21 8 The court denied Brown's pretrial motion,
finding that citizens of African descent were equally represented on
212. Townsend v. Sain, 372 U.S. 293, 309 (1963), overruled in part by Keeney v.
Tamayo-Reyes, 504 U.S. 1 (1992). Accord James T. Capretz et al., 11 Loy. L. REv. at

297.
213. Townsend, 372 U.S. at 309.
214. Comment, FederalHabeas Corpus Review of State Convictions: An Interplay of
Appellate Ambiguity and District Court Decision, 68 YALE L.J. 98, 100 n.9 (1958).
215. Capretz et al., 11 Loy. L. REv. at 299. Compare Frank v. Magnum, 237 U.S.
309, 344 (1915) (holding that an evidentiary hearing was not required) with Moore v.
Dempsey, 261 U.S. 86, 92 (1923) (requiring the district court to hold an independent
hearing on facts similar to Frank v. Mangum).
216. Daniels v. Allen, 344 U.S. 443, 502-08 (1953) (Frankfurter, J., concurring).
Justice Frankfurter's opinion is divided into two parts: "the legal significance of a denial of certioari" and "the bearing that the proceedings in the State courts should have
on the disposition of such an application in a district court." Daniels, 344 U.S. at 488.
The first part represents the opinion of the majority. Daniels, 344 U.S. at 489. The
second part was "designed to make explicit and detailed matters that are also the concern of [the majority opinion]." Id. at 497 (Frankfurter, J., concurring). Although the
Court established six guidelines for habeas courts, the judges were still at liberty to
decide which situations would compel an independent review of the state court's record.
See Capretz et al., 11 Loy. L. REV. at 303.
217. Brown v. Crawford, 98 F. Supp 866, 868 (E.D.N.C. 1951). When Brown filed
his petition for a writ of habeas corpus in federal court, J. P. Crawford was the warden
of the Central Prison of the State of North Carolina where Brown was incarcerated. See
Crawford, 98 F. Supp. at 866. However, when Brown appealed to the Fourth Circuit, J.
P. Crawford had been replaced by Robert A. Allen as warden of the Central Prison of the
State of North Carolina. See Brown v. Allen, 192 F.2d 477, 477 (4th Cir. 1951) (per
curiam). Author's note: For purposes of clarity, I will refer to "Brown v. Crawford" as
"Brown v. Allen."
218. Crawford, 98 F. Supp. at 868. Brown suggested that there "might have been
discrimination against his race" during jury selection. State v. Brown, 63 S.E.2d 99,
101 (N.C. 1951). However, the North Carolina Supreme Court did not find any evidence
of racial discrimination within the jury selection process, and subsequently, held that
Brown's "claim ofjury defect or irregularity [was] unavailing." Brown, 63 S.E.2d at 101.
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state tax list from which prospective jurors where selected. 2 19 Brown
220
was tried by jury, convicted, and sentenced to death.
Brown appealed to the Supreme Court of North Carolina. 22 1 On
appeal to the supreme court, Brown argued that the trial court erred
in overruling his motion to quash the bill of indictment. 22 2 Brown also
argued that his confession was involuntary, and therefore, inadmissible. 22 3 The supreme court affirmed Brown's conviction, stating that
Brown's contention of jury defect was "unavailing" and his confession
was voluntary because Brown's inculpatory statements were not provoked by coercion. 2 24 Subsequently, Brown petitioned the United
States Supreme Court for a writ of certiorari. 22 5 The Supreme Court
denied Brown's petition, stating that Brown had not exhausted all of
22 6
his state remedies yet.
Brown subsequently filed a petition for a writ of habeas corpus in
the United States District Court for the Eastern District of North Carolina, Raleigh Division. 22 7 The district court denied the petition, holding that "respectful consideration" for the action of the North Carolina
courts and the denial of certiorari by the United States Supreme
Court required them to dismiss Brown's petition.2 28 Brown appealed
to the United States Court of Appeals for the Fourth Circuit. 2 29 The
Fourth Circuit noted that the district court denied Brown's petition
without a hearing on the support of its procedural history. 23 0 The
court of appeals affirmed the district court's decision, holding that
Brown's case "[fell] squarely within the rule that 'a federal court will
not ordinarily re-examine upon writ of habeas corpus the questions
23 1
thus adjudicated.'
Once again, Brown petitioned the United States Supreme Court
232
for a writ of certiorari and the Supreme Court granted certiorari.
The Supreme Court affirmed the district court's decision to deny the
petition for a writ of habeas corpus, holding that the federal habeas
court correctly determined the jury selection issue and that Brown's
confession was voluntary because "[W]ere detention and police exami219.
220.
221.
222.
223.
224.
225.
226.
227.
228.
229.
230.
231.
232.

Brown, 63 S.E.2d at 100.
Crawford, 98 F. Supp. at 868-69.
Brown, 63 S.E.2d at 100.
Id.
Id.
Id. at 100-03.
Crawford, 98 F. Supp at 867.
Id.
Id. at 868.
Id. at 870.
Brown v. Allen, 192 F.2d 477, 478 (4th Cir. 1951) (per curiam).
Brown, 192 F.2d at 478.
Id. at 478-79 (quoting Ex parte Hawk, 321 U.S. 114 (1944)).
Brown v. Allen, 344 U.S. 443 (1953).
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nation in private of one in official state custody [does] not render involuntary the statements or confessions made by the person so
detained." 23 3 Moreover, the Court stated that in order to prevent "individualized enforcement of the Constitution" in federal courts, it was
necessary to outline some guidelines to govern district courts during
2 34
federal habeas corpus proceedings.
The Supreme Court established the following guidelines: (1) the
petitioner must present a prima facie case; (2) the petitioner must
prove that he has exhausted all of his state remedies; (3) when the
state record is not filed, the court must decide whether to hold an independent review or call for the state record; (4) unless there is a "vital flaw" in the state record, the habeas corpus court may accept the
state findings and deny the habeas petition; (5) where the historical
facts are not dispositive of the issue but require for a legal interpretation, the habeas corpus court is at liberty to determine their legal significance; and (6) a federal court may consider denied pleas in the
habeas petition pursuant to Title 28 of the United States Code section
2254 ("section 2254").235 However, commentators have noted that the
standards set forth in the Brown decision were not very effective because they were too nebulous and continued to allow too much judicial
236
discretion.
TOWNSEND V. SAIN AND ITS AFTERMATH

After much controversy, the United States Supreme Court stated
in Townsend v. Sain2 37 that "lilt [had] become apparent that the opinion in Brown v. Allen [did] not provide answers for all aspects of the
evidentiary hearing problem for the lower federal courts, which have
233. Brown, 344 U.S. at 474, 476.
234. Brown, 344 U.S. at 501.
235. Id. at 502-08.
236. Capretz et al., 11 LoY. L. REV. at 301. See Cranor v. Gonzalez, 226 F.2d 83 (9th
Cir. 1955) (interpreting the Brown decision to mean that the district court could have

accepted the state court record but was not required to do so). See also Comment,
HabeasCorpus: Development Since Brown v. Allen: A Survey and Analysis, 53 Nw. U.
L. REV. 765 (1959) (discussing "whether the standards set forth in [Brown] have lessened the likelihood of interference with state procedures and, in general, what effect
they have had on the disposition of such habeas corpus cases in federal courts."); Note,
FederalHabeas Corpus Review of State Convictions: An Interplay of Appellate Ambiguity and District Court Decision, 68 YALE L.J. 98 (1958) (discussing the often nebulous
rules the federal appellate courts have established to help federal habeas corpus judges
determine when to hold a hearing de novo). See generally, Daniels v. Allen, 344 U.S.
443, 488-508 (1953) (asserting that state findings of law are not binding in federal
habeas corpus courts).
237. 372 U.S. 293 (1963) (reviewing the "broad considerations bearing upon the
proper interpretation of"a federal habeas court's power), overruled in part by Keeney v.
Tamayo-Reyes, 504 U.S. 1 (1992).
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reached widely divergent, in fact often irreconcilable, results."23 8 In
Townsend, the Supreme Court held that federal habeas courts should
2 39
apply a presumption of correctness to state court factual findings.
In Townsend, Charles Townsend, a drug addict, hit Jack Boone
over the head with a brick and then robbed him. 24 0 Three days later
the man died from a fractured skull. 24 1 On December 29, 1953, an

acquaintance of Townsend, Vincent Campbell, informed against
Townsend during a police interview in connection to Boone's murder. 24 2 On January 1, 1954, Campbell identified Townsend to the police.2 43 The police arrested Townsend and took him to the police
station at approximately 2:30 a.m. 244 While in custody, Townsend

complained of stomach pains and indicated that he could not answer
any questions until examined by a doctor. 2 45 At approximately 9:45
p.m., a doctor examined Townsend, concluded that he was experiencing withdrawal symptoms from drugs, and gave Townsend sodium
2 46

phenobarbital and hyoscine hydrobromide to relieve the symptoms.
The police resumed questioning around 11:15 p.m. 24 7 Townsend con-

fessed to the robbery and murder of Jack Boone, and the next day
signed a confession. 24 8 At trial, Townsend's confession was introduced as evidence. 24 9 Townsend tried to suppress the confession
claiming that it was the product of coercion, and therefore, involuntary.2 50 Townsend contended that his confession was made while
under the influence of a "truth serum" that a police physician had administered to him. 25 1 The trial court denied the motion. 25 2 Townsend

was ultimately convicted of murder. 253 Townsend appealed to the Illinois Supreme Court, contending that his confession should not have
been submitted into evidence because it was involuntarily obtained
238.

Townsend v. Sain, 372 U.S. 293, 310 (1963), overruled in part by Keeney v.

Tamayo-Reyes 504 U.S. 1 (1992).
239. Townsend, 372 U.S. at 315; Dolliver, 57 U. Cm. L. REv.at 148.
240. People v. Townsend, 141 N.E.2d 729, 731-32 (Ill. 1957).
241. Townsend, 141 N.E.2d at 731.
242. Id.
243. Id.
244. Id. at 731-32.
245. Id. at 732. A police surgeon examined Townsend and concluded that he was a
narcotics addict. Id.
246. Townsend, 141 N.E.2d at 732. Hyoscine, or scopolamine, was commonly referred to as a "truth serum" at the time of defendant's trial. Townsend, 372 U.S. at 302.
247. Townsend, 141 N.E.2d at 732.
248. Id.
249. Townsend, 372 U.S. at 295-96.
250. Id.
251. Townsend, 141 N.E.2d at 732.
252. Townsend, 372 U.S. at 296. The facts did not indicate why the trial court denied Townsend's motion to suppress his confession. Id.
253. Townsend, 372 U.S. at 296.
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while under the influence of a "truth serum."25 4 The supreme court
affirmed the trial court's ruling, holding that the trial record fully indicated that Townsend's confession was voluntary. 2 55 Townsend appealed to the United States Supreme Court, but was denied
2 56
certiorari.
Next, Townsend sought post-conviction relief in the Illinois state
courts alleging that his confession was involuntary, but was unsuccessful. 2 57 The Illinois Supreme Court, by order, affirmed the lower

court's decision holding that "the issue of coercion was res judicata."2 58 Again, Townsend petitioned for a writ of certiorari from the
25 9
United States Supreme Court, but was denied.
After exhausting all of his state remedies, Townsend filed a petition for a writ of habeas corpus in the United States District Court for
the Northern District of Illinois. 260 The district court denied the
writ. 26 1 Townsend appealed to the United States Court of Appeals for

the Seventh Circuit. 2 62 On appeal, the Seventh Circuit denied Townsend's petition. 263 Townsend appealed to the United States Supreme
Court. 26 4 The United States Supreme Court granted certiorari and

remanded the case to the district court for a judgment on whether an
2 65
independent review was required by the habeas court.
On remand, the United States District Court for the Northern
District of Illinois found that "'[j]ustice would not be served by ordering a full hearing or by awarding any or all of [the] relief sought by the
petitioner.' 26 6 The district court stated that it was satisfied with the
state record and that Townsend had not been denied due process because his confession was found to be voluntary. 2 6 7 Townsend appealed to the United States Court of Appeals for the Seventh Circuit
alleging that the admission of his confession "'[gave] rise to federal
254.
255.

Townsend, 141 N.E.2d at 730.
Id. at 738.

256.

Townsend v. Illinois, 355 U.S. 850 (1957).

257. Townsend, 372 U.S. at 296. The Cook County Criminal Court, Illinois, dismissed Townsend's petition without an evidentiary hearing. Id.
258. Townsend, 372 U.S. at 296.
259. Townsend v. Illinois, 358 U.S. 887 (1958).
260. Townsend, 372 U.S. at 296.
261. Id.
262. United States ex rel. Townsend v. Sain, 265 F.2d 660 (7th Cir. 1958), vacated,
359 U.S. 64 (1959).
263. Ex rel. Townsend, 265 F.2d at 661.
264. Townsend v. Sain, 359 U.S. 64 (1959).
265. Townsend, 372 U.S. at 297.
266. Id. (internal quotations omitted).
267. Id.
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constitutional questions.' 268 The court held that "'o]nhabeas corpus,
the district court's inquiry [was] limited to a study of the undisputed
portions of the record' and that the undisputed portions of [the] record
showed no deprivation of constitutional rights."2 69 Townsend appealed to the United States Supreme Court and the Supreme Court
granted certiorari to determine if the lower courts had correctly ap2 70
plied the standards of habeas corpus review.
The Court found that a federal evidentiary hearing was
mandatory "unless [a] state-court trier of fact [had] after a full hearing
reliably found the relevant facts." 27 1 The Court found that the state
court had failed to produce a record sufficient to uphold its finding
that Townsend's confession was voluntary. 2 72 The Court stated that
past experience had shown that a "too-general standard - the 'exceptional circumstances' and 'vital flaw' tests of ... Brown v. Allen [did] not serve adequately to explain the controlling criteria for the
guidance of the federal habeas corpus courts."2 7 3 In an effort to remedy the nebulous standards particularized in Brown, the Court articulated several criteria that would compel a habeas court to grant an
evidentiary hearing. 27 4 In Townsend, the Supreme Court concluded
that, with respect to an issue of fact contested by the federal habeas
corpus petitioner who had been convicted in a state court, a federal
district court had to grant an evidentiary hearing, and review the
facts if:
(1) the merits of the factual dispute were not resolved in the
state hearing; (2) the state factual determination is not fairly
supported by the record as a whole; (3) the fact-finding procedure employed by the state court was not adequate to afford a
full and fair hearing; (4) there is a substantial allegation of
newly discovered evidence; (5) the material facts were not adequately developed at the state court hearing; (6) for any reason it appears that the state trier of fact did not afford the
2 75
habeas applicant a full and fair hearing.
Additionally, the Supreme Court stated that where the state court had
found the relevant facts, a district court could defer to the state find268. United States ex rel. Townsend v. Sain,276 F.2d 324, 329 (7th Cir. 1960) (quoting Brief for Appellant, United States ex rel. Townsend v. Sain, 276 F.2d 324 (7th Cir.
1960) (No. 12759), rev'd, 372 U.S. 293 (1963).

269. Townsend, 372 U.S. at 297 (quoting Ex rel. Townsend, 276 F.2d at 329).
270. Townsend v. Sain, 365 U.S. 866 (1961). The case was argued during the October Term, 1961. Townsend, 372 U.S. at 297. Because two of the justices were not present, the Court ordered the case reargued. Id.
271. Townsend, 372 U.S. at 312-13.
272. Id. at 322.
273. Id. at 313.
274. Id.

275. Id.
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ings. 2 76 After applying these facts to the Townsend case, the Supreme

Court held that the district court should have granted Townsend an
27 7
evidentiary hearing.
THE CREATION OF SUBSECTION

(d)

OF

28 U.S.C. § 2254

During the 1960s, Congress feared that the habeas corpus writ's
significance and legitimacy would be attenuated by abuse. 278 Responding to this concern, Congress amended section 2254 by adding
subsection (d). 279 Subsection (d) essentially limited the federal court's

power to hold independent reviews and reverse state judgments during habeas corpus proceedings. 28 0 Subsection (d) limits federal courts
276.

Id. at 315.

277. Id. at 322. The guidelines in Townsend received some criticism. Raymond V.
Hartman, Habeas Corpus - Right of a HabeasApplicant to an Evidentiary Hearingin
FederalDistrict Court, 52 ILL. B.J. 436, 441 (1964). First, many people debated that the
guidelines would increase litigation. Capretz et al., 11 Loy. L. REV. at 306. Others
argued that the criteria laid down in Townsend were too restrictive. Id. On the other
hand, some believed that the guidelines would further protect individual constitutional
rights and immediately aid federal habeas courts when determining whether an evidentiary hearing is mandatory. Id. at 307.
278. Capretz et al., 11 Loy. L. REV. at 307.
279. Act of November 2, 1966, Pub. L. No. 89-711, 80 Stat. 1104 (codified at 28
U.S.C. § 2254(d) (1994)).
280. Id. Section 2254(d) states:
In any proceeding instituted in a Federal court by an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a State
court, a determination after a hearing on the merits of a factual issue, made by
a State court, a determination after a hearing on the merits of a factual issue,
made by a State court of competent jurisdiction in a proceeding to which the
applicant for the writ and the State or an officer or agent thereof were parties,
evidenced by a written finding, written opinion, or other reliable and adequate
written indicia, shall be presumed to be correct, unless the applicant shall establish or it shall otherwise appear, or the respondent shall admit - (1) that
the merits of the factual dispute were not resolved in the State court hearing;
(2) that the factfinding procedure employed by the State court was not adequate to afford a full and fair hearing; (3) that the material facts were not adequately developed at the State court hearing; (4) that the State court lacked
jurisdiction of the subject matter or over the person of the applicant in the
State court proceeding; (5) that the applicant was an indigent and the State
court, in deprivation of his constitutional right, failed to appoint counsel to represent him in the State court proceeding; (6) that the applicant did not receive
a full, fair, and adequate hearing in the State court proceeding; or (7) that the
applicant was otherwise denied due process of law in the State court proceeding; (8) or unless that part of the record of the State court proceeding in which
the determination of such factual issue was made, pertinent to a determination
of the sufficiency of the evidence to support such factual determination, is produced as provided for hereinafter, and the Federal court on a consideration of
such part of the record as a whole concludes that such factual determination is
not fairly supported by the record: And is an evidentiary hearing in the proceeding in the federal court, when due proof of such factual determination has
been made, unless the existence of one or more of the circumstances respectively set forth in paragraphs numbered (1) to (7), inclusive, is shown by the
applicant, otherwise appears, or is admitted by the respondent, or unless the
court concludes pursuant to the provisions of paragraph numbered (8) that the
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by requiring them to apply a presumption of correctness to state court
28 1
factual findings.
THE UNITED STATES SUPREME COURT'S APPLICATION OF

28 U.S.C.

§ 2254(d)
In Miller v. Fenton,28 2 the United States Supreme Court held that
the voluntariness of a confession was entitled to a presumption of correctness under section 2254(d). 28 3 In Miller, Frank Miller murdered

Deborah Margolin on the morning of August 13,

1973.284

'With the

help of the victim's brothers, police obtained a description of Miller
and his car. 2 85 New Jersey police tentatively identified the defendant
as Frank Miller and apprehended him at approximately 10:50 p.m. on
August 13.286 Miller agreed to go to the police station with the police
officers. 2 8 7 At the police station, Miller was questioned for approxi288
mately one hour in connection to Deborah Margolin's murder.
At trial, Miller motioned to suppress his confession alleging that
it was coerced, involuntary, and therefore, inadmissible. 28 9 The New
Jersey trial court denied Miller's motion to suppress stating that the
interrogation was neither "improper or coercive and that the defendant's statement was voluntary and admissible." 2 90 A jury convicted
record in the State court proceeding, considered as a whole, does not fairly support such factual determination, the burden shall rest upon the applicant to
establish by convincing evidence that the factual determination by the State
court was erroneous.
28 U.S.C. § 2254(d) (1994).
281. 28 U.S.C. § 2254(d) (1994), Dolliver, 57 U. Chi. L. Rev. at 148. In considering
custodial interrogation, the United States Supreme Court realized that in order to further safeguard a petitioner's constitutional rights by requiring federal habeas courts to
review the state trial record de novo, it had to avoid the problem of section 2254(d)'s
requirement that state factual findings be afforded a presumption of correctness. Dolliver, 57 U. CH. L. REv. at 150. Therefore, the solution was to determine that state
constitutional inquiries were not facts pursuant to section 2254(d). Id. In Townsend,
the Supreme Court made a distinction between mere facts and the "ultimate constitutional question" of whether a defendant's confession was voluntary. Townsend, 372
U.S. at 309 & n.6. In Miller v. Fenton, 474 U.S. 104 (1985), the Court held that this
distinction was inherent in section 2254(d). Miller, 474 U.S. at 111. In Miller, the
Court held that section 2254(d) included the Townsend holding that "'the ultimate constitutional question' of the admissibility of a confession was a 'mixed questio[n] of fact
and law' subject to plenary federal review." Id., at 111-12 (quoting Townsend, 372 U.S.
at 309 & n.6).
282. 474 U.S. 104 (1985).
283. Miller v. Fenton, 474 U.S. 104, 116-18 (1985).
284. State v. Miller, 388 A.2d 218, 220 (N.J. 1978).
285. Miller, 388 A.2d at 220.
286. Id.
287. Id.
288. Miller, 474 U.S. at 106-07.
289. Id. at 108.
290. Miller, 388 A.2d at 221.
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Miller of first degree murder and sentenced him to life in prison. 29 1
Miller appealed to the New Jersey Superior Court Appellate Division.2 9 2 On appeal, the appellate court reversed the conviction, hold-

ing that Miller's confession was the product of "intense and mindbending psychological compulsion and [it] should have been excluded
29 3
from evidence as involuntary in the constitutional case."
The State of New Jersey petitioned the New Jersey Supreme
Court.29 4 The supreme court reversed the appellate court's decision,

holding that "[aifter examining the 'totality of all the surrounding circumstances,' including petitioner's . . . awareness of his Miranda

rights, the court found that the interrogation 'did not exceed proper
bounds,' and that the resulting confession, being voluntary, had been
29 5
properly admitted into evidence."
Miller petitioned for a writ of habeas corpus in the United States
District Court for the District of New Jersey. 2 96 Miller's petition was
dismissed without an evidentiary hearing.2 97 Miller appealed to the
United States Court of Appeals for the Third Circuit. 298 On appeal,
the Third Circuit concluded that the district court's denial of Miller's
petition was correct because the voluntariness of a confession was a
"factual issue" subject to section 2254(d). 2 99 Miller appealed to the
United States Supreme Court.3 00 The United States Supreme Court
granted certiorari because several federal circuits had "reached differing conclusions on whether state-court voluntariness determinations
30 1
[were] entitled to the section 2254(d) presumption of correctness."
On appeal, the Supreme Court held that "[in the section 2254(d)
context, as elsewhere, the appropriate methodology for distinguishing
questions of fact from questions of law has been, to say the least, elusive."302 Furthermore, the Court stated that it had not arrived at "a
rule or principle that will unerringly distinguish a factual finding from
a legal conclusion.' 30 3 The Court reasoned that it was possible that
much of the difficulty arising from this categorization comes from the
fact that deciding whether to classify an issue as purely factual or as a
mixed question of law and fact was often as much allocation as it was
291.
292.
293.
294.
295.
296.
297.
298.
299.
300.
301.
302.

Id. at 220.
Id. at 218, 223.
Id. at 223.
Id. at 220.
Miller, 474 U.S. at 108 (quoting Miller, 388 A.2d at 223-24).
Id. at 108.
Id.
Id.
Id. at 108-09.
Miller v. Fenton, 471 U.S. 1003 (1985).
Miller, 474 U.S. at 109.
Id. at 113.

303. Id. (quoting Pullman-Standard v. Swint, 456 U.S. 273, 288 (1982)).
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analysis. 30 4 The Court stated that issues which fell "somewhere between a pristine legal standard and a simple historical fact" demanded, "as a matter of sound administration of justice," that the fact/
law distinction follow the notion that "one judicial actor is better positioned than another to decide the issue in question."3 0 5 The Court
also noted in Miller that there were special instances, such as witness
credibility and demeanor, that compelled federal courts to give "pre30 6
The
sumptive weight" to state trial courts' fact/law distinctions.
Court explained that when an evidentiary hearing is not mandatory,
"the federal court 'ordinarily should ... accept the facts as found' in
the state proceeding." 30 7 The Court concluded, however, that the
question of voluntariness of confession "ha[d] always had a uniquely
legal dimension" and therefore section 2254(d)'s presumption did not
30 8
apply.
In Miller, the Court indicated that section 2254(d) acts as a codification of Townsend.3 0 9 The Court stated that by amending section
2254, "Congress elevated [the Townsend decision] into a mandatory
presumption of correctness."3 10 Notwithstanding this determination,
the Court held that section 2254 did not change Townsend's basis that
the "'ultimate constitutional question' of the admissibility of a confes304. Id. at 113-14 (citing Henry P. Monaghan, Constitutional Fact Review, 85
COLUM. L. REV. 229, 237 (1985)).
305. Id. at 114. In Duberstein v. United States, 363 U.S. 278 (1960), the United
States Supreme Court stated that district courts [as initial triers of fact] were in a better position to determine factual inquires because of their experience in dealing with the
'mainsprings of human conduct" in light of the "totality of the facts of each case." Duberstein, 363 U.S. at 289 (citing Baker v. Texas & Pacific R. Co., 359 U.S. 227 (1959);
United States v. Yellow Cab Co., 338 U.S. 338 (1949); Bogardus v. Comm'r, 302 U.S. 34
(1937)). The Court stated that in determining the transferor's intentions, "primary
weight in this area must be given to the conclusions of the trier of fact" due to its experience in evaluating litigants and their arguments. Id. at 289.
306. Miller, 474 U.S. at 114. See Wainwright v. Witt, 469 U.S. 412, 435 (1985)
(holding that section 2254(d)'s presumption was applicable to trial court's determination that a prospective juror was properly excluded); Patton v. Yount, 467 U.S. 1025,
1040 (1984) (holding that section 2254(d)'s presumption was applicable to the impartiality of an individual juror).
307. Miller, 474 U.S. at 111 (quoting Townsend, 372 U.S. at 318).
308. Id. at 116. Then-Mr. Justice William Rehnquist dissented stating that "it was
difficult to sensibly distinguish the determination that a particular confession was voluntary from the determinations which we have held to be entitled to a presumption of
correctness under § 2254(d)." Id. at 118 (Rehnquist, J., dissenting) (citing Sumner v.
Mata, 449 U.S. 539 (1981); Marshall v. Lonberger, 459 U.S. 422 (1983); Maggio v.
Fulford, 462 U.S. 111 (1983) (per curiam); Rushen v. Spain, 464 U.S. 114 (1983) (per
curiam); Patton v. Yount, 467 U.S. 1025 (1984); Wainwright v. Witt, 469 U.S. 412
(1985)).
309. Miller, 474 U.S. at 111. Although the Court overruled Townsend v. Sain in
part, subsection (d) was an "almost verbatim codification of the standards delineated in
Townsend for determining when a federal court must hold an evidentiary hearing
before acting on a habeas petition." Id.
310. Miller, 474 U.S. at 111-12.
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sion was a 'mixed questio[n] of fact and law' subject to plenary federal
31
review." 1
CLASSIFICATIONS OF FACT AND MIXED QUESTIONS OF FACT AND LAW

With the codification of section 2254 subsection (d), the United
States Supreme Court set out on the unenviable task of categorizing
frequently reoccurring habeas issues into two primary categories, issues of fact and mixed questions of fact and law. 3 12 First, the
3 13
Supreme Court has determined many issues to be purely fact.
Such factual findings include "the criteria necessary to impose the
death penalty in a felony-murder situation; the bias of an individual
juror at a state criminal trial; or prosecutorial misconduct with re3 14
spect to a [criminal] trial."
On the other hand, the Supreme Court has found the underlying
issue in other circumstances to be one of law, or mixed law and fact,
are consequently not subject to 2254(d). 3 15 These mixed issues include "the effectiveness of the assistance of counsel; the harmlessness
of a constitutional error; the constitutionality of pretrial procedures
for the identification of a suspect as the perpetrator of a crime; the
multiple representation of criminal defendants by a defense counsel;
voluntariness of a confession; the voluntariness of a guilty plea; or the
3 16
waiver of the right to counsel."
311. Id. at 112 (quoting Townsend, 372 U.S. at 309).
312. David B. Sweet, Annotation, Supreme Court Construction and Application of
28 U.S.C. § 2254(d), Which Provides that in Federal Habeas Corpus Proceedings,State
Court's FactualDeterminationsMust be Presumed to be Correct, 88 L. Ed. 2d 963, 96869 (1988).
313. Sweet, 88 L. Ed. 2d at 968.
314. Id. at 969. See Cabana v. Bullock, 474 U.S. 376, 387-88 (1986) (stating that
"the court must examine the entire course of the state-court proceedings against the
defendant in order to determine whether, at some point in the process, the requisite
factual finding as to the defendant's culpability has been made. If it has, the finding
must be presumed to be correct by virtue of 28 U.S.C. § 2254(d). ..."); Smith v. Phillips,
455 U.S. 209 (1982) (holding that prosecutorial misconduct during state trials was entitled to section 2254(d)'s presumption of correctness during federal habeas proceedings).
See also Smith v. Phillips, 455 U.S. 209, 218-19 (1982) (stating that the question of the
bias of an individual juror at a state criminal trial was a question of fact subject to
section 2254(d)'s presumption of correctness for state court findings of fact in subsequent habeas corpus proceedings).
315. Sweet, 88 L. Ed. 2d at 969.
316. Id. See Miller v. Fenton, 474 U.S. 104, 116 (1985) (stating that "the dispositive
question of the voluntariness of a confession has always had a uniquely legal dimension."); Strickland v. Washington, 466 U.S. 668 (1984) (holding that a state court's final
decision regarding the effectiveness of a criminal defendant's representation was an issue of law requiring de novo review during federal habeas proceedings); Rushen v.
Spain, 464 U.S. 114 (1983) (holding that a state court's conclusion that a federal constitutional error was harmless is an issue of law compelling de novo review); Marshall v.
Lonberger, 459 U.S. 422 (1983) (holding that the question of whether a guilty plea was
voluntary or not was a legal issue subject to de novo review); Sumner v. Mata, 455 U.S.
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The Supreme Court, however, has simultaneously recognized that
particular subsidiary findings as to issues that contain characteristics
of mixed law and fact may be subject to the section 2254(d) presumption of correctness as well. 3 17 In Cooter & Gell v. Hartmarx Corp.,318
the United States Supreme Court held that the factors involved in a
Rule 11 setting are analogous to those involved in deciding negligence,
which is customarily reviewed deferentially.3 19 In Cooter & Gell,
Danik, Inc. ("Danik") owned and operated several men's clothing
stores in Washington D.C. 320 Intercontinental Apparel, Inc. ("Inter-

continental"), a subsidiary of Hartmarx Corporation, filed suit in the
United States District Court for the District of Columbia against
32 1
Danik for failing to pay $100,000 for merchandise it had received.
Danik, represented by the law firm of Cooter & Gell, counterclaimed
alleging that Intercontinental had violated provisions of the RobinsonPatman Act. 3 22 The district court granted summary judgment
against Danik for failing to pay Intercontinental. 323 Approximately
one year later, a jury returned a verdict for Intercontinental on
Danik's counterclaim regarding violations of the Robinson-Putman
Act. 3 2 4 Danik appealed both judgments to the United States Court of

Appeals for the District of Columbia Circuit.3 2 5 On appeal, the appel32 6
late court affirmed in two unpublished judgment orders.
During this litigation, Cooter & Gell filed two additional complaints in the United States District Court for the District of Columbia
against Intercontinental's parent corporation, Hartmarx Corporation
("Hartmarx"), and two of Hartmarx's subsidiaries alleging price dis591 (1982) (stating that the state court's conclusion, on whether pretrial methods for
identifying a suspect as the offender were valid, contained legal issues, and therefore,
was subject to de novo review); Cuyler v. Sullivan, 446 U.S. 335, 342 (1980) (holding
that the question of multiple representation of criminal defendants during a state trial
is a mixed question of law and fact entitled to review during a federal habeas proceeding); Brewer v. Williams, 430 U.S. 387 (1977) (holding that the waiver of a suspect's
constitutional right to counsel was a mixed question of fact and law entitled to de novo
review).
317. Sweet, 88 L. Ed. 2d at 969. See Sumner, 455 U.S. at 598 (recognizing that
subsidiary findings regarding pretrial identification procedures which would require
section 2254(d)'s presumption may exist).
318. 496 U.S. 384 (1990).
319. Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 402 (1990).
320. Cooter & Gell, 496 U.S. at 388.
321. Danik, Inc. v. Hartmarx Corp., 875 F.2d 890, 891 (D.C. Cir. 1989), affd & rev'd
in part sub nom. Cooter & Gell v. Hartmarx Corp., 496 U.S. 384 (1990).
322. Danik, 875 F.2d 891. See 15 U.S.C. §§ 13-37(a) (1994).
323. Danik, 875 F.2d at 891-92.
324. Id. at 892.
325. Cooter & Gell, 496 U.S. at 388.
326. Id. See Danik, Inc. v. Intercontinental Apparel, Inc., 759 F.2d 959 (D.C. Cir.
1985) (judgment order); Intercontinental Apparel, Inc. v. Danik, Inc., 784 F.2d 1131
(D.C. Cir. 1986) (judgment order).
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crimination in violation of the Robinson-Patman Act. 3 27 Hartmarx

moved to dismiss the complaints contending that "the allegations had
no basis in fact." 3 28 Also, Hartmarx moved for sanctions pursuant to
Federal Rule of Civil Procedure 11.329 In response to Hartmarx's mo-

tion for Rule 11 sanctions, Cooter & Gell divulged their basis for
claiming price discrimination. 330 Subsequently, Cooter & Gell filed a
notice of voluntary dismissal of the complaint pursuant to Federal
33 1
Rule of Civil Procedure 41(a)(1)(i).

Three and a half years later, the district court granted
Hartmarx's motion for "Rule 11 sanctions holding that the petitioner's
pre-filing inquiry was grossly inadequate." 332 The district court found
that Cooter & Gell's limited research of three major cities did not support the allegation that Hartmarx was involved in price discrimination "in every major city of the United States."3 33 Cooter & Gell
appealed to the United States Court of Appeals for the Columbia Circuit, arguing that the district court could not impose sanctions against
them after they had dismissed their complaint pursuant to Rule
41(a)(1)(i).3 34 The Columbia Circuit affirmed the district court's deci-

sion, holding that a delay in judgment did not divest the district court
of jurisdiction to rule on the matter. 33 5 Cooter & Gell filed a petition
for a writ of certiorari from the United States Supreme Court alleging
that (1) the appellate court erred in holding that the district court had
the requisite jurisdiction to adjudicate on the Rule 11 matter and (2)
the United States Court of Appeals for the Columbia Circuit "did not
apply a sufficiently rigorous standard in reviewing the distirct court's
3 36
imposition of Rule 11 sanctions."
The Supreme Court granted certiorari, and held that the district
court still had jurisdiction to impose sanctions, and found that the appellate court properly applied a deferential standard of review to the
327.

Cooter & Gell, 496 U.S. at 388-89. Hartmarx was the parent corporation of

Intercontinental, Hart, Shaffner, & Marx, and Hickey-Freeman Co. Id.
328. Cooter & Gell, 496 U.S. at 389.
329. Id.
330. Danik, 875 F.2d at 892-93. In their investigation into Robinson-Patman Act
violations, Cooter & Gell questioned several retailers in three cities regarding
Hartmarx pricing procedures but failed to ask anyone at Hartmarx about its distribution methods or to whom it supplied merchandise nation-wide. Id. at 893.
331. Cooter & Gell, 496 U.S. at 389. Rule 41(a)(1)(i) states in relevant part: "[Ain
action may be dismissed by the plaintiff without order of court (i) by filing a notice of
dismissal at any time before service by the adverse party of an answer or of a motion for
summary judgment, whichever first occurs ....
FED. R. Civ. P. 41(a)(1)(i).
332. Cooter & Gell, 496 U.S. at 389-90.
333. Id. at 390. The district court imposed sanctions of $21,452.52 against Cooter &
Gell and $10,701.26 against Danik, Inc. Id.
334. Danik, 875 F.2d at 893.
335. Id. at 895.
336. Cooter & Gell, 496 U.S. at 390, 399.
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initial court's (federal district court) legal conclusions for the Rule 11
issue.3 3 7 The Court stated that distinguishing between issues of fact
and law was difficult. 33 8 Furthermore, the Court acknowledged that
the factors "involved in the Rule 11 context are similar to those involved in determining negligence, which is generally reviewed deferentially."3 3 9 The Court stated that a federal district court was in a
better position than the appellate court to gather the applicable facts
and apply the "fact-dependent legal standard" required by Rule 11 because it is "familiar with the issues and litigants."3 40 Moreover, the
Court indicated that "'as a matter of the sound administration of justice,' deference was owed to the 'judicial actor . . .better positioned
than another to decide the issue in question.' '3 4 1 Also, the Court
stated that because a conclusion of whether a legal issue was "'substantially justified' depend[ed] greatly on factual determinations....
the district court was 'better positioned' to make such factual
34 2
determinations."
In Salve Regina College v.Russell,3 43 the Court stated that mixed
questions of fact and law receive deferential review "when it appears
that the district court is 'better positioned' than the appellate court to
decide the issue in question or that probing appellate scrutiny will not
contribute to the clarity of legal doctrine," although the United States
Supreme Court held that appellate courts must review legal issues de
3 44
novo.
In Russell, Sharon Russell was accepted to the Salve Regina College Nursing program. 345 At that time, the 5'6" Russell weighed over
300 pounds. 34 6 Russell's weight became the subject of frequent commentary among her instructors and department officials. 34 7 School officials confronted Russell concerning her weight and her ability to
337. Id. at 398, 405.
338. Id. at 401. The Court indicated that in determining whether the appellate
court should "defer to the district court's legal conculsions" it was necessary to distinguish between legal and factual issues. Id.
339. Cooter & Gell, 496 U.S. at 402. See 9A CHARLES WmGHT ET AL., FEDERAL PRACTICE AND PROCEDURE, § 2590 (2d ed. 1995).
340. Cooter & Gell, 496 U.S. at 402.
341. Id. at 403 (citing Pierce v. Underwood, 487 U.S. 552, 559-60 (1988) (quoting
Miller v. Fenton, 474 U.S. 104, 114 (1985)).
342. Cooter & Cell, 496 U.S. at 403 (citing Pierce v. Underwood, 487 U.S. 552, 560
(1988)).
343. 499 U.S. 225 (1991).
344. Salve Regina College v. Russell, 499 U.S. 225, 233 (1991) (quoting Miller v.
Fenton, 474 U.S. 104, 114 (1985); Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 410
(1990)).
345. Russell v. Salve Regina College, 890 F.2d 484, 486 (1st Cir. 1989), rev'd, 499
U.S. 225 (1991).
346. Russell, 499 U.S. at 227.
347. Id.
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satisfactorily fulfill the nursing program's requirements.3 48 At the request of department officials, Russell signed a document that conditioned her participation in the school's nursing program with losing
two pounds per week and attendance at weight loss classes. 34 9 Russell failed to lose the necessary amount of weight, and subsequently,
was asked to leave the nursing school.3 50 As a result, Russell enrolled
in another nursing program and repeated her junior year in order to
35
fulfill the transferee institution's residency requirement. '
Russell filed suit in the United States District Court for the District of Rhode Island alleging that Salve Regina College intentionally
inflicted emotional distress, invaded her privacy, and failed to perform
its implied agreement to educate Russell. 3 52 The district court directed a verdict for the college on the first two counts, but denied the
college's motion for a directed verdict on the implied breach-of-contract claim, stating that "a legitimate factual issue remained concerning whether there was substantial performance by [Russell] in her
overall contractual relationship at Salve Regina [College]." 35 3 Subsequently, the district court presented the breach-of-contract claim to a
jury. 354 The jury awarded Russell $30,513.40 in damages. 3 55 Both
Russell and Salve Regina College appealed to the United States Court
3 56
of Appeals for the First Circuit.
On appeal, the First Circuit affirmed the district court's ruling
stating that the district court "properly granted a directed verdict in
favor of Salve Regina on the intentional infliction of emotional distress
and invasion of privacy counts." 35 7 Also, the appellate court affirmed
Russell's damage award for the breach-of-contract count. 3 58 Salve Regina College petitioned for a writ of certiorari from the United States
Supreme Court contending that the appellate court "erred in deferring
to the district court's determination of state law." 35 9 Because several
348.

Id.

349. Id. at 227-28.
350. Id. at 228.

351. Id.

352. Id.
353. Id. at 228-29.
354.
355.
356.
357.
358.
359.

Id. at 229.
Id.
Russell, 890 F.2d at 485.
Id. at 490.
Id.
Russell, 499 U.S. at 230. See Dan T. Coenen, To Defer or Not to Defer: A Study

of Federal Circuit Court Deference to District Court Rulings on State Law, 73 MINN. L.
REV. 899 (1989) (discussing the practice of giving deference to district court rulings on
state law). But see Jeffery C. Alexander, Note, The Law/FactDistinctionand Unsettled
State Law in the Federal Courts, 64 TEx. L. REV. 157 (1985) (discussing the "review of
unsettled questions of state law in the federal appellate courts in light of Federal Rule
of Civil Procedure 52(a).").
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circuit courts had come to different opinions on the subject of giving
determinations of state law, the Supreme
deference to lower court360
Court granted certiorari.
The Supreme Court reversed and remanded the First Circuit's de36 1
cision holding that state law determinations compel de novo review.
The Court noted that district courts devote much of their time to hearing witnesses and reviewing facts. 36 2 District courts construct factual
records so that appellate courts can "devote their primary attention to
legal issues." 36 3 The appellate court should then give deference to the
district court's determinations of fact and focus on resolving legal issues. 36 4 The Court asserted that they had already held that mixed
questions of fact and law warranted deferential review when the dis3
trict court is in a better position to determine the issue at hand.

65

FEDERAL COURTS: SECTION 2254(d)'s PRESUMPTION NOT APPLICABLE
TO "IN CUSTODY" DETERMINATIONS

Some federal courts have determined that section 2254(d)'s presumption of correctness was not applicable to state court "in custody"
3 66
determinations at the time of interrogation for Miranda purposes.
In Jacobs v. Singletary,3 67 the United States Court of Appeals for the
Eleventh Circuit confronted this issue.3 68 After capture by Florida
state troopers, Sonia Jacobs made an incriminating remark to Trooper
Trice before she was given her Miranda warnings.3 6 9 Jacobs was in360.

Russell, 499 U.S. at 230-31. Compare Norton v. St. Paul Fire & Marine Ins.

Co., 902 F.2d 1355, 1357 (8th Cir. 1990) (according deference to a district court's interpretation of state law) with Craig v. Lake Asbestos of Quebec, Ltd., 843 F.2d 145, 148
(3rd Cir. 1988) (holding that a district court's interpretation of state law is subject to
independent review by the appellate court).
361. Russell, 499 U.S. at 239-40. The Supreme Court indicated that state law determinations compel de novo review because of the "obligation of responsible appellate review and the principles of a cooperative judicial federalism underlying Erie." Id. at 239.
362. Russell, 499 U.S. at 231.
363. Id. at 232.
364. Id.
365. Id. at 233 (citing Miller v. Fenton, 474 U.S. 104, 114 (1985); Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384, 402 (1990)). In Ornelas v. United States, 116 S. Ct. 1657
(1996), the United States Supreme Court held that a district court's legal determination
should have been reviewed de novo by the appellate court. Ornelas, 116 S. Ct. at 1663.
However, Justice Antonin Scalia, in his dissenting opinion, argued that merely labeling
issues as mixed questions does not establish that they require an independent review.
Id. at 1664 (Scalia, J., dissenting). Justice Scalia stated that "Iw]here a trial court
makes such commonsense determinations based on the totality of circumstances, it is
ordinarily accorded deference." Id. (Scalia, J., dissenting).
366. Jacobs v. Singletary, 952 F.2d 1282, 1288 (11th Cir. 1992).
367. 952 F.2d 1282 (11th Cir. 1992).
368. Jacobs, 952 F.2d at 1288.
369. Id. at 1291. Trooper Trice asked Jacobs, "Do you like shooting troopers?' Jacobs answered, 'We had to.'" Id.
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dicted on "two counts of first degree murder, theft of a firearm and a
car, and kidnapping."3 70 A jury ultimately convicted Jacobs of first
degree murder, recommending life imprisonment.3 7 1 However, the
on Jacobs "despite the jury's rectrial court imposed the death penalty
372
ommendation" of life in prison.
On direct appeal, the Florida Supreme Court ordered the trial
court to acknowledge whether the death penalty was imposed after
viewing additional information not available to Jacobs. 3 73 The trial
court indicated that it reviewed the presentence investigation report
("PSI") and did not know whether Jacobs had such access. 3 74 Jacobs
subsequently filed a supplement to her motion for stay and leave in
order to file a motion for a new trial, alleging that she was not made
aware of the PSI report which contained confidential polygraph examinations and that pursuant to Florida Rule of Criminal Procedure
3.220(a)(2) and 3.220(f) the State should have disclosed the document
to her. 375 The Florida Supreme Court relinquished its jurisdiction to
denied access
the trial court in order to determine whether Jacobs was
3 76
to the PSI report in violation of Brady v. Maryland.
On remand, the trial court held that the State did not violate
3 77
Brady because the report did not contain inconsistent testimony.
3
78
The
The trial court's decision was added to Jacob's original appeal.
but
resenFlorida Supreme Court affirmed the trial court's conviction
tenced Jacobs to life imprisonment.3 7 9 After exhausting all of her
state remedies, Jacobs filed a petition for a writ of habeas corpus in
the United States District Court for the District of Florida contending,
inter alia, that her statement to Trooper Trice immediately following
she
her apprehension should have been suppressed at trial because
38 0
was in custody, and had not received any Miranda warnings.
370. Jacobs, 952 F.2d at 1285.
371. Id.
372. Id.
373. State v. Jacobs, 357 So. 2d 169, 170 (Fla. 1978).
374. Jacobs, 357 So. 2d at 170.
375. Id. at 170-71 (citing Brady v. Maryland, 373 U.S. 83 (1963)). In Brady v. Maryland, 373 U.S. 83 (1963), the Supreme Court held that "the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the
evidence is material either to guilt or to punishment irrespective of the good faith or bad
faith of the prosecution." Brady, 373 U.S. at 870. The PSI report contained polygraph
examinations of a key witness for the State which included statements that differed
from those given at trial. Jacobs, 952 F.2d at 1285.
376. 373 U.S. 83 (1963). Jacobs, 357 So. 2d at 171-72.
377. Jacobs, 952 F.2d at 1286.
378. Id.
379. Jacobs v. State, 396 So. 2d 713, 718 (Fla. 1981).
380. Jacobs, 952 F.2d at 1286.
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The district court denied her petition and Jacobs appealed to the
United States Court of Appeals for the Eleventh Circuit.3 8 ' The Eleventh Circuit determined that "the state court's finding that Jacobs
was not in custody when the statement was made [was] one of mixed
law and fact" and therefore entitled to de novo review. 38 2 Consequently, the Eleventh Circuit reviewed the case de novo and found
that Jacobs was in custody when she made her remark; thus, the
statement should have been excluded. 38 3 The court asserted that in
38 4
matters of legal findings, the court would exercise de nova review.
FEDERAL COURTS:
"IN

SECTION

2254(d)'s

PRESUMPTION APPLICABLE TO

CUSTODY" DETERMINATIONS

However, in Purvis v. Dugger,3 8 5 the United States Court of Appeals for the Eleventh Circuit contradicted itself by applying section
2254(d)'s presumption of correctness to a mixed question of law and
fact.3 8 6 In Purvis, police detectives questioned John Purvis and his
mother in connection with a recent murder. 387 Purvis and his mother
denied any wrongdoing throughout the interrogation at the police station.3 8 8 At the advise of a psychiatrist, Dr. Klass, the detectives decided to interview Purvis again, this time without his mother
present.38 9 During his second visit to the police station Purvis was
interviewed by Dr. Klass and confessed to the murder.3 90 Dr. Klass
left the room to inform the detectives what had just transpired in the
interview. 3 9 ' Thereafter, the detectives entered the interrogation
room.3 9 2 After Purvis acknowledged his role in the murder, one of the
3 93

officers read Purvis his Miranda rights.
Purvis was indicted for murder in the first degree. 39 4 Purvis motioned to have his confession suppressed arguing that he was in custody at the time of the confession and never received any Miranda
381. Id.
382.
383.

Id. at 1287.
Id. at 1291.

384. Id. at 1288.
385.

932 F.2d 1413 (11th Cir. 1991).

386. Purvis v. Dugger, 932 F.2d 1413, 1423 (11th Cir. 1991) (Johnson, J., dissenting). Cf Jacobs v. Singletary, 952 F.2d 1282 (11th Cir. 1992).
387. Purvis, 932 F.2d at 1415.
388. Id. Apparently, Purvis suffered from chronic schizophrenia, had the mental
capability of a ten-year old, and relied on his mother for care. Id. Purvis' mother took
Purvis from the police station after she witnessed an officer push Purvis into a chair and
threaten to send him to the electric chair. Id.
389. Purvis, 932 F.2d at 1415.
390. Id. at 1415-16.
391. Id.
392. Id.
393. Id.
394. Id. at 1417.
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warnings. 39 5 However, the prosecution argued that Purvis was not in
custody until Dr. Klass left the room to inform the detectives. 39 6 The
trial court granted Purvis' pretrial motion to suppress everything that

transpired up until Dr. Klass left the interrogation room. 3 97 The jury

subsequently convicted Purvis of first degree murder. 398
The Florida Fourth District Court of Appeals affirmed Purvis's
conviction.3 99 After exhausting all of his state remedies, Purvis filed a
petition for a writ of habeas corpus in the United States District Court
for the District of Southern Florida, contending that his confession
"should have been suppressed as the product of a custodial interrogation absent Miranda warnings." 40 0 The district court denied his petibefore Dr. Klass left the
tion holding that "Purvis's statements 4made
1
0
trial."
at
admitted
properly
room were
Purvis appealed to the United States Court of Appeals for the
Eleventh Circuit. 40 2 After reviewing the state court's transcript, the
Eleventh Circuit held that the state court's findings "[were] entitled to
a presumption of correctness" pursuant to section 2254(d). 40 3 However, the dissent pointed out that "the issue of Miranda custody was a
mixed question of law and fact [and)... must be reviewed de novo."4 °4
The dissent noted that "ultimate conclusions of voluntariness and cus405
tody in the state court's order are conclusions of law."

Subsequent to Purvis, other federal circuit courts have held that
the question of whether a person was in custody for Mirandapurposes
was one of fact thereby entitled to section 2254(d)'s presumption of
correctness. 40 6 For example, in Krantz v. Briggs,40 7 the United States
395. Id.
396. Id.
397. Id.
398. Id. The state trial court sentenced Purvis to "life imprisonment without parole
for twenty-five years." Id.
399. Purvis v. State, 500 So. 2d 1360, 1360 (Fla. Dist. Ct. App. 1987) (unpublished
opinion).
400. Purvis, 932 F.2d at 1417-18.
401. Id. at 1417.
402. Id.
403. Id. at 1419.
404. Id. at 1423 (Johnson, J., dissenting) (citing United States v. Torkington, 874
F.2d 1441, 1445 (11th Cir. 1989) (per curiam) (holding that in custody determinations
for Mirandapurposes require independent review because they are mixed questions of
fact and law).
405. Purvis, 932 F.2d at 1423 (Johnson, J., dissenting). See, e.g., Agee v. White, 809
F.2d 1487, 1494 11th Cir. (1987); United States v. Torkington, 874 F.2d 1441, 1445
(11th Cir. 1989) (per curiam).
406. See generally Krantz v. Briggs, 983 F.2d 961 (9th Cir. 1993) (holding that "section 2254(d)'s presumption of correctness applied to a state court's determination regarding 'custody' for purposes of Miranda."),overruled by Thompson v. Keohane, 116 S.
Ct. 457 (1995); Feltrop v. Delo, 46 F.3d 766 (8th Cir. 1995) (holding that a state court's
determination of whether a suspect was not in custody was entitled to a presumption of
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Court of Appeals for the Ninth Circuit held that "[s]ection 2254(d)'s
presumption of correctness applied to a state court's determination regarding 'custody' for purposes of Miranda."40 s In Krantz, three police
officers went to Richard Krantz's apartment in order to question him
regarding a recent assault. 40 9 During the questioning Krantz made
some incriminating comments implying that he committed the offense. 4 10 The police officers read Krantz his Miranda rights, and, sub411
sequently, Krantz confessed.
At trial, Krantz tried to have the inculpatory statements suppressed, but the Alaska trial court denied his motion and ruled that
Krantz was not in custody when he made the implications. 4 12 Krantz
was convicted of assault and criminal trespass. 4 13 On direct appeal,
the Alaska Court of Appeals affirmed the trial court's decision holding
that the trial court correctly determined that Krantz was not in custody at the time of his statements. 41 4 Next, Krantz filed a petition for
4 15
review, but the Alaska Supreme Court denied review.
Krantz filed a petition for a writ of habeas corpus in the United
States District Court for the District of Alaska. 4 16 The district court
accorded a presumption of correctness pursuant to section 2254(d),
holding that Krantz was not entitled to Miranda warnings because he
was not in custody at the time he divulged the incriminating remarks. 4 17 Although Krantz contended that "whether a person is in
custody for purposes of Mirandais a mixed question of law [and] fact,"
appropriately presumed
the Ninth Circuit ruled that the district court
4 18
that the state court's findings were correct.
Likewise, in Feltrop v.Delo,4 19 the United States Court of Appeals for the Eighth Circuit held that a state court's determination of
correctness pursuant to § 2254(d)), vacated sub nom. Feltrop v. Bowersox, 116 S. Ct. 559
(1995), overruled by Thompson v. Keohane, 116 S. Ct. 457 (1995).
407. 983 F.2d 961 (9th Cir. (1993), overruled by Thompson v. Keohane, 116 S. Ct.
457 (1995).
408. Krantz, 983 F.2d at 963.
409. Id. at 962.
410. Id.
411. Id.
412. Id. Additionally, the Alaska trial court determined that Krantz believed that a
custodial relationship existed during the interrogation, but the court held that "there
was [sic] no indicia of custody." Id. (internal quotes omitted).
413. Krantz, 983 F.2d at 962.
414. Id.
415. Id.
416. Id.
417. Id. at 962-63.
418. Id. at 963 (stating that whether a person was in custody for Miranda purposes
was an issue of first impression in their jurisdiction).
419. 46 F.3d 766 (8th Cir. 1995), vacated sub nom. Feltrop v. Bowersox, 116 S. Ct.
559 (1995), overruled by Thompson v. Keohane, 116 S. Ct. 457 (1995).
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whether a suspect was not in custody was entitled to a presumption of
correctness pursuant to section 2254(d). 420 In Feltrop, after the discovery of a female body, sheriff deputies asked Ralph Feltrop to come
to their office for questioning regarding the disappearance of Feltrop's
girlfriend. 4 2 1 After approximately two hours of questioning, an officer
asked Feltrop "whether he was a Christian and would tell the
truth."422 Feltrop replied, "'she clawed me and tried to take the
knife.' 42 3 Immediately, the officers gave Feltrop his Miranda warnings, and subsequently, Feltrop confessed to the murder. 42 4 At trial,
Feltrop motioned to suppress his statements, arguing that his confession was inadmissible because he had not received his Miranda rights
before he made the incriminating statements.4 25 The trial court denied the motion.4 26 The trial court convicted Feltrop of first degree
murder. 427 Feltrop appealed to the directly to the Missouri Supreme
Court.4 28 On appeal, the Missouri Supreme Court affirmed the trial

trial court did not err in overruling
court's decision holding that "the
429
Feltrop's motion to suppress."
Feltrop filed a petition for a writ of habeas corpus in the United
States District Court for the District of Eastern Missouri, but was denied. 430 On appeal, the United States Court of Appeals for the Eighth
Circuit held that the state court's findings regarding the issue of Feltrop's custody were presumed correct under Section 2254(d).4 31 The
court held that "[clustody for Miranda purposes is an objective test
freedom of movement of
that turns on whether there was 'restraint on4 32
the degree associated with a formal arrest.'"
DE Novo REVIEW

AND

JuDicIL

EFFICIENCY

Although acknowledging that the determination to classify certain issues as "factual" or "legal" is difficult, the United States
420. Feltrop v. Delo, 46 F.3d 766, 773 (8th Cir. 1995), vacated sub nor. Feltrop v.
Bowersox, 116 S. Ct. 559 (1995), overruled by Thompson v. Keohane, 116 S. Ct. 457
(1995).
421. Feltrop, 46 F.3d at 768.
422. Id.
423. Id.
424. Id.
425. State v. Feltrop, 803 S.W.2d 1, 13 (Mo. 1991).
426. Feltrop, 803 S.W.2d at 5.
427. Feltrop, 46 F.3d at 768.
428. Feltrop, 803 S.W.2d at 5.
429. Id. at 13.
430. Feltrop, 46 F.3d at 769.
431. Id. at 773.
432. Id. (quoting Stansbury v. California, 114 S. Ct. 1526 (1994)). See Oregon v.
Mathiason, 429 U.S. 492 (1977) (stating that Miranda warnings are not mandatory
"simply because the questioning takes place in the station house, or because the questioned person is one whom the police suspect.").
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Supreme Court has also examined the effect such an inquiry would
have on "judicial efficiency." 43 3 In Anderson v. City of Bessemer
City,4 3 4 the United States Supreme Court held that the district court's
conclusion of discrimination was a "finding of fact" pursuant to Federal Rule of Civil Procedure 52(a) ("Rule 52(a)"). 43 5 In Anderson,
Phyllis Anderson applied for a recreation director position for Bessemer City. 43 6 Of the eight people who applied for the position, Anderson was the only woman. 4 3 7 After the selection committee
interviewed the applicants they offered the position to Donald Kincaid. 438 Anderson believed that she had been "passed over in favor of
a less qualified candidate solely because she was a woman," and subsequently, filed a petition for discrimination charges with the Equal
Employment Opportunity Commission ("EEOC"). 43 9 Anderson received a right-to-sue letter from the director of the EEOC. 4 40 Anderson subsequently filed a Title VII action in the United States District
Court for the Western District of North Carolina alleging gender discrimination. 44 ' After reviewing the facts, the district court issued a
memorandum of decision holding that Anderson was "entitled to injunctive relief prohibiting future discrimination by the defendant on
44 2
the basis of sex in its hiring practices."
On appeal to the United States Court of Appeals for the Fourth
Circuit, Bessemer City contended that the district court's findings
443
were "clearly erroneous" and that the judgment should be reversed.
The Fourth Circuit concluded that the district court's findings were
clearly erroneous pursuant to Rule 52(a) and reversed the district
433. Dolliver, 57 U. CHi. L. REV. at 160.
434. 470 U.S. 564 (1985).
435. Anderson v. City of Bessemer City, 470 U.S. 564, 573 (1985).
436. Anderson v. City of Bessemer City, 557 F. Supp. 412, 413 (W.D.N.C. 1983),
rev'd, 717 F.2d 149 (4th Cir. 1983), rev'd, 470 U.S. 564 (1985).
437. Anderson, 557 F. Supp. at 413. At the time she applied for the position, Ander-

son was a 39-year-old female with college degrees in Social Studies and Education. Id.
at 414.
438. Anderson, 557 F. Supp. at 414. Donald Kincaid was a twenty-four year old
male who had recently graduated from college with a degree in Physical Education.
Anderson, 470 U.S. at 564.
439. Anderson, 470 U.S. at 567.
440.

Id.

441. Anderson, 557 F. Supp. at 417. See Title VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000e (1994).

442. Anderson, 557 F. Supp. at 419. The district court found that: (1) Anderson was
the most qualified applicant; (2) the male committee members were biased against Anderson because of her gender; and (3) the committee had only asked Anderson questions
regarding her spouse's feelings toward the new position. Id. at 417-19. Also, Anderson
was awarded $30,397 in back pay and attorney's fees of $16,971.59. Anderson, 470 U.S.
at 571.
443. Anderson v. City of Bessemer City, 717 F.2d 149, 152 (4th Cir. 1983), rev'd, 470
U.S. 564 (1985).
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court's ruling. 4 44 Anderson appealed to the United States Supreme
Court. 4 4 5 On appeal, the United States Supreme Court granted certiorari and reversed the Fourth Circuit's decision, finding that the district court's record supported all of its findings of fact offering no
reason to apply "a more stringent appellate review." 44 6 In Anderson,
the Court stated that:
[diuplication of the trial judge's efforts in the court of appeals
would very likely contribute only negligibly to the accuracy of
fact determination at a huge cost in diversion of judicial resources. In addition, the parties to a case on appeal have already been forced to concentrate their energies and resources
on persuading the trial judge that their account of the facts is
the correct one; requiring them to persuade three more judges
44 7
at the appellate level [was] requiring too much.
Moreover, the Court stated that when findings of fact relied on witness credibility, Rule 52(a) requires greater consideration to the trial
court's record; "for only the trial judge can be aware of the variations
in demeanor and tone of voice that bear so heavily on the listener's
44 8
understanding of and belief in what is said."
CONGRESSIONAL RECOGNITION OF IMPORTANCE OF EFFICIENCY IN
HABEAS CORPUS PROCEEDINGS

In response to the growing rate of petitions for writs of habeas
corpus by state prisoners, Congress limited the federal courts' power
to reevaluate state court factual determinations by amending section
2254. 4 49 Congress made habeas corpus review more efficient. 4 50
Judge Orie Phillips of the Tenth Circuit, Chairman of the Judicial
Conference Habeas Corpus Committee, noted that "'[t]he purpose of
[section 2254(d)] ... [was] to prevent the abuse of the writ of habeas
444. Anderson, 717 F.2d at 155. See United States v. United States Gypsum Co.,
333 U.S. 364 (1948). In Gypsum, the United States Supreme Court concluded that a
"finding of fact is 'clearly erroneous' when although there is evidence to support it, the
reviewing court on the entire evidence is left with a definite and firm conviction that a
mistake has been committed." Gypsum, 333 U.S. at 395. Futhermore, Federal Rule of
Civil Procedure 52(a) states in relevant part: "[flindings of fact shall not be set aside
unless clearly erroneous, and due regard shall be given to the opportunity of the trial
court to judge the credibility of the witness." FED. R. Crv. P. 52(a).
445. Anderson, 470 U.S. at 571.
446. Id. at 573, 581.
447. Id. at 574-75.
448. Id. at 575 (citing Wainwright v. Witt, 469 U.S. 412 (1985)).
449. Dolliver, 57 U. CHI. L. REV. at 164. "The number of applications received by the
district courts had risen dramatically in the three years prior to passage of the 1966
amendment, from approximately 1700 applications in 1963 to well over 3200 in 1964,
and more than 4800 in 1965." Id. at 164 n.98 (quoting Habeas Corpus - State Custody,
S. REP. No. 89-1797, 89th Cong. 1 (1966)).
450.

Dolliver, 57 U. CHI. L. REV. at 164.
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corpus by persons in custody under judgments of State courts ....
This purpose reflected the intent the Court in Townsend desired when
it stated that it wanted to prevent habeas corpus proceedings from
"swamp[ing] the dockets of the District Courts." 45 2 Although habeas

corpus was integral for safeguarding constitutional rights, Congress
acknowledged that it could not allow habeas proceedings to overbur453
den federal district courts.

ANALYSIS
In Thompson v. Keohane,45 4 the United States Supreme Court

held that state court "in custody" determinations are not entitled to
the Title 28 of the United States Code section 2254(d) presumption of
correctness, but instead warranted independent review in federal
court because they are mixed questions of fact and law that require
the application of a legal standard. 45 5 Although the Supreme Court
described its decision as consistent with precedent, an analysis of the
Court's opinion illustrates that the standard applied was inconsistent
with modern methods of distinguishing factual issues from mixed
questions of law and fact in both civil and criminal cases. 45 6 The
Court's failure to follow its own precedent elicits two points of criticism. 45 7 First, the Court contradicted itself by concluding that the application of a controlling legal standard was dispositive to whether de
novo review was mandatory and by holding that a state trial court was
not in a better position to adjudicate custodial issues for Miranda purposes. 458 Second, the Court disregarded notions of judicial efficiency
451.
452.
453.
454.
455.

Id. at 168 (citing S. REP. No. 89-1797, 89th Cong. 1, 4 (1966)).
Townsend, 372 U.S. at 319.
Dolliver, 57 U. Cm. L. REv. at 166.
116 S. Ct. 457 (1995).
Thompson v. Keohane, 116 S.Ct. 457, 467 (1995). See 28 U.S.C. § 2254(d)

(1994).

456. Compare Miller v. Fenton, 474 U.S. 104 (1985) (holding that instances "in
which the issues [fell] somewhere between a pristine legal standard and a simple historical fact, the fact/law distinction at times [had] turned on the determination that.., one
judicial actor [was] better positioned than another to decide the issue in question.") with
Thompson v. Keohane, 116 S.Ct. 457 (1995) (holding that questions of mixed fact and
law demands de novo review regardless of a state court's findings).
457. See infra notes 458-59 and accompanying text.
458. See infra notes 460-92 and accompanying text. The objective standard that the
Court applied was, given the suspect's circumstances during the interrogation, "would a
reasonable person have felt he or she was not at liberty to terminate the interrogation
and leave?" Thompson, 116 S.Ct. at 465. Furthermore, in Thompson, Justice Clarence
Thomas' dissenting argument was more persuasive than the majority opinion because it
outlined the manner in which the Court failed to follow the standard articulated in
Miller for categorizing issues that require the application of a legal standard, yet incorporate "relatively straightforward" factual inquiries as well. Compare Miller v. Fenton,
474 U.S. 104 (1985) (holding that instances "in which the issues [fell] somewhere between a pristine legal standard and a simple historical fact, the fact/law distinction at
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by requiring federal habeas courts to review state court custodial
9
determinations.

45

THE APPLICATION OF A CONTROLLING LEGAL STANDARD TO A MIXED
QUESTION OF FACT AND LAW IS NOT DISPOSITIVE OF
REQUIRING DE Novo REVIEW

Merely labeling an issue as a "mixed question of fact and law"
does not establish the notion that such an issue automatically receives
de novo review. 4 60 In concluding that the application of a legal stan46 1
dard requires de novo review, the Court ignored its own precedent.
In Cooter & Gell v. Hartmarx Corp.,462 the Supreme Court held that
Federal Rule of Civil Procedure 11 and negligence determinations are
subject to deferential review even though both include objective
tests. 4 63 In Cooter & Gell, the Court stated that because the district
court was more familiar with the issues and litigants, the district
court had an advantage over appellate courts when applying this
"fact-dependent legal standard" to the relevant factual issues at
trial.464

Moreover, in Salve Regina College v. Russell,4 65 the Court

held that mixed questions of fact and law warrant deferential review
4 66
when lower courts are in a better position to determine the issue.
Although the Court's decisions in Cooter & Gell and Russell were in
the context of federal civil litigation, the Supreme Court's analysis of
4 67
when to require de novo review is applicable to the instant case.

times [had] turned on the determination that ... one judicial actor [was] better positioned than another to decide the issue in question.") with Thompson v. Keohane, 116 S.
Ct. 457 (1995) (holding that questions of mixed fact and law demands de novo review
regardless of a state court's findings).
459. See infra notes 493-507 and accompanying text.
460. See supra note 365.
461. See infra notes 303-05 and accompanying text.
462. 496 U.S. 384 (1990).
463. Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 402 (1990).
464. Cooter & Gell, 496 U.S. at 402.
465. 499 U.S. 225 (1991).
466. Salve Regina College v. Russell, 499 U.S. 225, 233 (1991) (citing Cooter & Cell
v.Hartmarx Corp., 496 U.S. 384, 402 (1990)).
467. See supra notes 317-65 and accompanying text (discussing that the application
of a controlling legal statndard to a mixed question of fact and law does not automatically afford the issue de novo review). In Thompson, Justice Clarence Thomas quoted
Cooter & Gell v. Hartmarx Corp., 496 U.S. 384 (1990), when arguing that a state trial
court is in a better position to make "fact-intensive, close calls." Thompson, 116 S. Ct. at
468 (Thomas, J., dissenting) (citing Cooter & Gell, 496 U.S. at 404) (emphasis added).
Although Cooter & Gell is a federal civil litigation case, the Supreme Court's analysis is
applicable to the instant case. See Dan T. Coenen, To Defer or Not to Defer: A Study of
Federal Circuit Court Deference to District Court Rulings on State Law, 73 MINN. L.
REv. 899 (1989) (discussing the "rule of deference" in the context of federal civil
litigation).
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In Californiav. Beheler,4 68 Justice John Paul Stevens stated that
the state trial court could better apply the objective standard because
the state trier of fact personally witnessed the evidence presented at
trial.4 69 Therefore, in Beheler, the Court held that the application of a
legal standard to factual circumstances does not compel de novo review, but often allows deferential review. 4 70 Furthermore, in Purvis
v. Delo,4 71 the United States Court of Appeals for the Eleventh Circuit
held that a state trial court could better assess the legal standard
based on the facts presented after hearing and observing the
4 72
litigants.
Regardless, the Court in Thompson held that a mixed question of
fact and law necessitates an independent review because it requires
assessing the defendant's freedom of movement during the questioning. 4 73 The controlling legal standard that the Court enumerated in

Thompson can only be meaningfully applied in conjunction with the
factual determinations of the state courts. 4 74 Therefore, the application of a legal standard to a mixed question of fact and law should not
automatically mandate de novo review in federal habeas procedings
because the Court has stated that the application of a legal standard
to factual circumstances often allows deferential review. 4 75
STATE TRIAL COURTS ARE IN A BETTER POSITION TO DETERMINE

MIRANDA ISSUES

In Thompson, the Supreme Court failed to follow its previously
articulated standard in Miller v. Fenton.4 76 In differentiating factual
issues from mixed questions of fact and law, the United States
Supreme Court in Miller acknowledged that the "appropriate method468.
469.

463 U.S. 1121 (1983).
California v. Beheler, 463 U.S. 1121, 1128 (1983) (Stevens, J., dissenting). The

objective legal standard used in Beheler was whether Beheler was "'taken into custody
or otherwise deprived of his freedom of action in any significant way.'" Beheler, 463 U.S.
at 1123 (quoting Miranda v. Arizona, 384 U.S. 436, 444 (1966)).
470. See supra notes 339-42 and accompanying text.
471. 932 F.2d 1413 (lth Cir. 1992).
472. Purvis v. Delo, 932 F.2d 1413, 1419 (11th Cir. 1992). The legal standard applied was whether a "reasonable person in [defendant's] position would have felt free to
leave the police station." Purvis, 932 F.2d at 1419.

473. Thompson, 116 S.Ct. at 465. The Court did not indicate in its opinion why the
second part of its test dictated for application of a controlling legal standard. Id. The
Court merely stated that the ultimate inquiry was whether there was a formal arrest.
Id.
474. See Cooter& Gell, 496 U.S. at 402 (stating that the district court is in a better
position than an appellate court to apply "the fact-dependant legal standard."); Thompson, 116 S.Ct. at 469 (Thomas, J., dissenting) (stating that "it is only in light of... casespecific determinations that [a legal standard] can be meaningfully applied.").
475. See supra notes 460-74 and accompanying text.
476. 474 U.S. 104 (1985). See infra notes 477-92 and accompanying text.
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ology for distinguishing questions of fact from questions of law has
been, to say the least, elusive."4 7 7 Furthermore, the Court recognized
that the "Court ha[d] yet to arrive at 'a rule or principle that [would]
unerringly distinguish a factual finding from a legal conclusion.' ' 4 7s
It is possible that much of the difficulty arising from this categorization comes from the fact that deciding whether to classify an issue as
purely factual or as a mixed question of law and fact is often as much
allocation as it is analysis. 4 79 Hence, the important factor in distinguishing between issues of fact and law is the judicial actor making
the decision because the categorization of custodial interrogation is
merely a process of "allocation."48 0 In Miller, the Court held that:
[I]nstances in which Congress [had] not spoken and in which
the issue [fell] somewhere between a pristine legal standard
and a simple historical fact, the fact/law distinction at times
[had] turned on the determination that, as a matter of the
sound administration of justice, one judicial actor [was] better positioned than another to decide the issue in question. 48 '
In Beheler, Justice Stevens recognized that state courts were better
positioned than the United States Supreme Court to evaluate local police practices. 48 2 Because the Miranda custody question falls somewhere in between factual issues and mixed questions of fact and law,
the state trial court is in a better situation to decide this "elusive"
48 3
question.
A state trial court must evaluate many case-specific factors in order to gain an understanding of the circumstances surrounding the
defendant's interrogation. 48 4 These factors include the logistics of the
interview, the tone of the questioning, how the defendant arrived at
the police station, the presence of physical restraint or physical contact, and the demeanor of all those involved, both at the interrogation
and in the courtroom. 4 85 Appraisals of demeanor and credibility are
critical to the final decision because the trial court will frequently
have to consider conflicting testimony at trial. 48 6 In Miller, the Court

stated that issues of credibility and evaluations of demeanor "suggest
477.
478.
479.

Miller, 474 U.S. at 113.
Id. at 113 (quoting Pullman-Standard v. Swint, 456 U.S. 273, 288 (1982)).
Id. at 113-14 (citing Henry P. Monaghan, Constitutional Fact Review, 85

COLUM. L. REV. 229, 237 (1985)).

480. See generally Henry P. Monaghan, Constitutional Fact Review, 85 CoLms. L.
229 (1985) (discussing the correct extent of constitutional fact review in federal
appellate courts).
481: Miller, 474 U.S. at 114.
482. Beheler, 463 U.S. at 1128 (Stevens, J., dissenting).
483. Miller, 474 U.S. at 113.
484. Thompson, 116 S. Ct. at 468 (Thomas, J., dissenting).
485. Id. (Thomas, J., dissenting).
486. Id. (Thomas, J., dissenting).
REV.
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the appropriateness of resolving close questions concerning the status
of an issue as one of 'law' or 'fact' in favor of extending deference to the
trial court." 48 7 Therefore, Miranda custody questions are frequently a
condition of "shades and 'degrees" that compel the state trial judge to
4 88
make numerous "fact-intensive, close calls."
Additionally, federal habeas courts often review "cold" records as
much as a decade after the initial determination and are therefore in
48 9
an inferior position to make an appraisal as to custodial inquiries.
With respect to the availability of witnesses and their testimony, federal habeas courts are at a disadvantage years later. 4 90 Although
some of the state courts' factual determinations are reflected on the
record, many of the case-specific components that comprise the state
courts' ultimate determinations are "subtle, difficult to reduce to writing, and unlikely to be preserved in any meaningful way for review on
appeal."4 9 1 Therefore, a presumption of correctness should be given to
the facts stipulated in state trial courts because the state triers of fact
often witness case-specific factors in the courtroom, are able to appraise demeanor and credibility more readily, and are not required to
92
review "cold" records years after the initial trial. 4
THE COURT DISREGARDED NOTIONS OF JuDICIAL EFFICIENCY

In Miller, the Court stated that its determinations should reflect a
concern for judicial efficiency. 493 Currently, federal habeas courts are
allowed to review de novo issues involving mixed questions of fact and
law. 49 4 Therefore, federal habeas corpus law already contains some
duplicative review. 4 9 5 Requiring de novo review of custodial determinations compels federal habeas courts to duplicate what the state
courts have already accomplished. 4 96 The habeas court essentially
scrutinizes the state record in order to determine whether a custodial
487. Miller, 474 U.S. at 114.
488. Thompson, 116 S. Ct. at 468 (Thomas, J., dissenting) (quoting Withrow v. Williams, 113 S. Ct. 1745, 1764 (1993); Cooter & Cell v. Hartmarx Corp., 496 U.S. 384, 404
(1990)).
489. Id. at 469 (Thomas, J., dissenting).
490. Id. (Thomas, J., dissenting).
491. Id. (Thomas, J., dissenting).
492. See supra notes 476-91 and accompanying text.
493. See Miller, 474 U.S. at 114 (holding that "the fact/law distinction at times has
turned on a determination that, as a matter of the sound administration of justice, one
judicial actor is better positioned than another to decide the issue in question.").
494. See supra notes 278-81 and accompanying text.
495. Miller, 474 U.S. at 118-19 (Rehnquist, J., dissenting).
496. See supra notes 447, 449-53 and accompanying text.
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relationship existed at the time of confession. 49 7 This procedure is basically a "re-trial" of the custody issues based upon the federal district
court's own review of the state's trial record. 498 Yet, the United States
Supreme Court has bound federal district courts to hold independent
hearings whenever a defendant claims that his constitutional rights
have been violated.4 99 Thus, de novo review demands "a substantial
expenditure of judicial resources in each particular case."50 0
Furthermore, Justice Clarence Thomas stated in his dissenting
opinion in Thompson that the Court was "putting the State of Alaska
to uncertainty and expense of defending for the sixth time in nine
years an eminently reasonable judgment secured against a confessed
murderer."5 0 1 In Thompson, the defendant did not dispute that he
went to the trooper's headquarters voluntarily.5 0 2 Likewise, Thompson did not dispute that he left the trooper's headquarters freely after
the interrogation. 50 3 In Beheler, the United States Supreme Court
stated that a person was not in custody if "the suspect [was] not placed
under arrest, voluntarily [went] to the police station, and [was] allowed to leave unhindered by police after a brief interview."5 0 4 Also,
in Oregon v. Mathiason,50 5 the United States Supreme Court found
that no Miranda violations occurred when a defendant voluntarily
went to the police station for questioning and, upon termination of the
interrogation, left the station freely. 50 6 Therefore, Thompson cannot
even demonstrate a Miranda violation in an independent hearing. 50 7
CONCLUSION
In Thompson v. Keohane,508 the United States Supreme Court
held that Title 28 of the United States Code section 2254(d)'s ("section
2254(d)") presumption of correctness does not apply to issues of Miranda custody. 50 9 Instead, the Court held that state custodial determinations were mixed questions of fact and law that required
497. Keith R. Dolliver, Comment, Voluntariness of Confessions in Habeas Corpus
Proceedings: The Proper Standard for Appellate Review, 57 U. CH. L. REV. 141, 165
(1990).
498.

Dolliver, 57 U. CHI. L. REV. at 165.

499. Id.
500. Id.
501. Thompson, 116 S. Ct. at 470 (Thomas, J., dissenting).
502. Id. at 469 (Thomas, J., dissenting).
503. Id. (Thomas, J., dissenting).
504. Beheler, 463 U.S. at 1121-22.
505. 429 U.S. 492 (1976).
506. Oregon v. Mathiason, 429 U.S. 492, 495 (1976).
507. Thompson, 116 S. Ct. at 470 (Thomas, J., dissenting).
508. 116 S. Ct. 457 (1995).
509. Thompson v. Keohane, 116 S. Ct. 457, 462 (1995).
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independent review during federal habeas proceedings. 5 10 In classifying "in custody" determinations as mixed questions of fact and law,
the Court disregarded precedent. Moreover, the Court failed to articulate why mixed questions of fact and law required the application of a
legal standard and why the state trial judge was not in a better position than a federal judge to decide issues of custody. 5 11 Rather, the
Court's reasoning was unsupported.
First, in applying any legal standard, it is absurd to think that all
of the subtle intricacies surrounding a custodial interrogation are simply discarded in lieu of evaluating how a reasonable person in the defendant's shoes would have assessed his freedom during an
interrogation. 5 12 Because the controlling legal standard should only
be applied in conjunction with the appropriate facts, federal habeas
courts should simply rely on the state court's competence and presume
that the state record is correct. Where a trial court makes such commonsense determinations based on the totality of circumstances, it is
ordinarily given deference. 5 13 Second, the Court contradicted itself in
Thompson when it held that a state trier of fact was not in the best
position for determining questions of custody for Miranda purposes.5 14 In addition, local judicial administrators maintain a superior advantage over federal judges by contemplating custodial
inquiries when they are fresh. 5 15 Federal habeas courts do not maintain any obvious advantage over state courts in determining whether
a defendant was in custody for Miranda purposes. Unquestionably,
an argument assigning principal authority to the "judicial actor" best
suited to adjudicate custodial issues does not oblige federal courts to
review state court findings de novo. Third, as a matter of judicial efficiency, requiring habeas courts to redo that which competent state
courts spent considerable time and money on is not sound policy.
Moreover, undisputed facts affiliated with custodial inquiries do not
warrant the time and economic resources associated with de novo
review.
The Supreme Court erred in holding that custodial issues where
mixed questions of law and fact and therefore not entitled to section
2254(d)'s presumption of correctness, but requiring independent review in habeas corpus proceedings. As one commentator opined, "[t]he
modem Supreme Court has tipped the scales of justice in favor of the
510. Thompson, 116 S. Ct. at 465.
511. See generally Thompson v. Keohane, 116 S. Ct. 457 (1995) (failing to discuss
why a state trial court is not better positioned to adjudicate custodial issues).
512. Thompson, 116 S. Ct. at 468 (Thomas, J., dissenting).
513. See supra note 365.
514. See supra notes 476-92 and accompanying text.
515. Thompson, 116 S. Ct. at 469 (Thomas, J., dissenting).
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rights of criminals at the expense of the rights of law-abiding citizens
5 16
who are the victims of those criminals."
Matthew DeLyle Carling-'98

516.

EzRA TAFT BENSON, AN ENEMY HATH DONE THis 263 (11th ed. 1991).

