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JUDGING TECHNOLOGY:
AN EIGHTEENTH CENTURY

INSTITUTION MEETS TWENTY-FIRST
CENTURY CASES

HON. STEWART DALZELLt

In his enduring classic, The Common Law,1 Oliver Wendell
Holmes, Jr., began his first Lowell Lecture with the memorable sen-
tence, "The life of the law has not been logic: it has been experience."2

Justice Holmes immediately went on to explain that:
The felt necessities of the time, the prevalent moral and polit-
ical theories, intuitions of public policy, avowed or uncon-
scious, even the prejudices which judges share with their
fellow-men, have had a good deal more to do than the syllo-
gism in determining the rules by which men should be gov-
erned. The law embodies the story of a nation's development
through many centuries, and it cannot be dealt with as if it
contained only the axioms and corollaries of a book of
mathematics.

3

The stress on "experience" over "aioms" embodied in The Com-
mon Law has served well, up to the present day, in many areas of
legal concern. It is still helpful to a judge, coping with a problem of
contract ambiguity, to sit at the feet of the Court of Exchequer in 1864
when it confronted the problem of the two ships Peerless in Raffles v.
Wichelhaus.4 Lawyers still hear judges instruct from the experience
of Messrs. Hadley and Baxendale, because problems of consequential
damages simply do not go away as anachronisms. 5 And we may safely
predict that the words of then-Judge Cardozo in Palsgraf v. Long Is-
land Railway Co.6 will continue to echo long after all the readers of

t United States District Judge for the Eastern District of Pennsylvania. B.S.
1965, J.D. 1969, University of Pennsylvania. Judge Dalzell was a member of the three-
judge panel innAmerican Civil Liberties Union v. Reno, 929 F. Supp. 824 (E.D. Pa.), affd,
117 S. Ct. 2329 (1997). Nothing written in this Foreword is intended by Judge Dalzell,
or should be regarded by the reader, as intimating any views he has on any issue in that
case.

Judge Dalzell expresses his gratitude to his former law clerk, Jonathan F. Lewis,
for his perceptive and valuable comments on an earlier draft of this Foreword.

1. OLIVER WENDELL HoLMEs, JR., THE COMMON LAw 1 (1923).
2. Id.
3. Id.
4. Raffles v. Wichelhaus, 159 Eng. Rep. 375, 2 H. & C. 906 (Ex. Ch. 1864).
5. See Hadley v. Baxendale, 154 Eng. Rep. 145, 9 Exch. 341 (Ex. Ch. 1854).
6. 162 N.E. 99 (N.Y. 1928).
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this Foreword have lost the ability to read, because defendants' torts
will at times inevitably have unforeseeable consequences.

This sort of old wine may sometimes find its way into a new tech-
nological bottle. Consider, for example, the United States Court of Ap-
peals for the Second Circuit's recent decision involving Motorola's
marketing of a "SportsTrax" paging device that every two to three
minutes provided six items of information on NBA basketball games
in progress. 7 In holding that the National Basketball Association was
not entitled to a permanent injunction against Motorola, the Second
Circuit was materially aided by a seventy-nine year old Supreme
Court precedent about whether "hot news" was anyone's "property."8

The court of appeals did not have to delve into the details of the tech-
nology to apply this "experience" from the beginning of the century to
a legal problem at its end.9

Thus, to the extent the law addresses recurring human problems,
Justice Holmes's wisdom applies with as much force today as it did
when he gave his lectures at the Lowell Institute in Boston over 116
years ago. To this extent, the law's "experience" is as valuable and
relevant as the depictions of human passion and folly going back to
the time of Sophocles and Aristophanes.

On the other hand, it seems safe to assume that no Justice of the
Supreme Court, sitting in 1980, could call upon his experience as a
law or a biology student to deal with a bacterium that contained "at
least two stable energy-generated plasmids, each of said plasmids pro-
viding a separate hydrocarbon degradative pathway" that under-
girded the problem of "whether a live, human-made micro-organism is
patentable subject matter under 35 U.S.C. § 101."1 ° When Ananda
Chakrabarty came up with his clever idea for oil slick-degrading bac-
teria for the General Electric Company, no Article III judge in the fed-
eral system was likely then to be conversant with the process we now
call gene-splicing. There surely was nothing in the "experience" of the
nine Justices who participated in the Chakrabarty decision to help
them decide what was then an unprecedented technological-legal
problem. Nevertheless, the Supreme Court had an important dispute
to decide, and one that, since it was decided, has served as the founda-
tion for a major new industry whose members are usually identifiable
on the stock market pages with the suffix -gen.

7. National Basketball Ass'n v. Motorola, Inc., 105 F.3d 841 (2nd Cir. 1997).
8. Nationi Basketball Ass'n, 105 F.3d at 845 (citing International News Serv. v.

Associated Press, 248 U.S. 215 (1918)).
9. See generally National Basketball Ass'n v. Motorola, Inc., 105 F.3d 841 (1997).

10. Diamond v. Chakrabarty, 447 U.S. 303, 305 (1980).

[Vol. 301108



JUDGING TECHNOLOGY

As the twentieth century gives way to the first century of the new
millennium, there is little doubt that judges will be faced with ever-
greater numbers of cases about which no traditional, Holmesian "ex-
perience" exists. The explosion of scientific ideas, at an ever-more
rapid pace, assures that even scientifically-trained judges will find
their knowledge antique and tantamount to ignorance by the time ac-
tual cases come before them, years after they have left college or grad-
uate school.1 1 Fortunately, there are ways for judges to overcome
their technological ignorance. The parties continue to bear the obvi-
ous burden of educating judges about the technology at issue between
them, and the parties must employ their powers of advocacy to trans-
late the arcane into the' comprehensible. At least in the federal sys-
tem, the judges need not rely exclusively on experts of the parties'
choosing, thanks to the power conferred in Federal Rule of Evidence
706.12

Besides resolving disputes among parties about technology, the
Supreme Court's landmark decision in Daubert v. Merrell Dow
Pharmaceuticals, Inc. 13 requires federal judges to take a more active
role than ever in serving as "gatekeeper" for expert testimony under
Federal Rule of Evidence 702.14 The Daubert enterprise almost by
definition will sometimes thrust judges to the frontiers of what, in
truth, constitutes "scientific, technical, or other specialized knowl-

11. Examples abound of the speed of technological innovation and of its swift im-
plementation into real world applications. Consider, for instance, the fact that it took
less than nineteen years from the time Watson and Crick published their famous letter
about DNA in Nature to the time Dr. Chakrabarty filed his patent application. See J.D.
Watson & F.H.C. Crick, Molecular Structure for Nucleic Acids: A Structure for Deox-
yribose Nucleic Acid, 171 NATURE 709, 747 (1953) (stating that "it has not escaped our
notice that the specific pairing we have postulated immediately suggests a possible
copying mechanism for the genetic material."). For a history of the fast pace of discov-
ery in the area of molecular biology during this time, see HORACE FREELAND JUDSON,
THE E rIHTH DAY OF CREATION (1979). In addition, consider that the nation's leading
software company, Microsoft, with a current market capitalization in excess of $100
billion, was only incorporated in 1981. See Microsoft Corp. 1996 Report on SEC Form
10-K, June 30, 1996, available in WESTLAW, EDGAR, Filing No. 96635668.

12. Fed. R. Evid. 706(a) provides, in relevant part:
The court may on its own motion or on the motion of any party enter an order
to show cause why expert witnesses should not be appointed, and may request
the parties to submit nominations. The court may appoint any expert wit-
nesses agreed upon by the parties and may appoint expert witnesses of its own
selection.

13. 509 U.S. 579 (1993).
14. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 592-95 (1993). The Court

wrote that "the trial judge must determine at the outset, pursuant to [Fed. R. Evid.]
104(a), whether the expert is proposing to testify to (1) scientific knowledge that (2) will
assist the trier of fact to understand or determine a fact in issue. This entails a prelimi-
nary assessment of whether the reasoning or methodology underlying the testimony is
scientifically valid and of whether that reasoning or methodology properly can be ap-
plied to the facts in issue." Daubert, 509 U.S. at 592-93 (footnotes omitted).
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edge" that "will assist the trier of fact to understand the evidence or to
determine a fact in issue."15

Although the Supreme Court in Daubert expressed its confidence
"that federal judges possess the capacity" to deal with problems of sci-
entific validity, all of this may constitute unwelcome news to many
judges who were often refugees from the world of science they thought
they had forever left behind them in mandated college courses. 16 The
decision in Chakrabarty, however, may offer more solace to such
judges than the faith-based confidence the Daubert majority
expressed.

First, it will be noted that nine Justices, none of who had any
known extraordinary scientific training, were not only able to appre-
hend the technical issues in Chakrabarty, but were able intelligently
to disagree about them. 17 This should not be surprising. By the time
any scientific idea becomes practical enough to have people or institu-
tions fighting about it in court, it seems reasonable to expect that the
idea has been understood by many people well below the level of Nobel
Prize winners. It thus took no Watson or Crick to understand Dr.
Chakrabarty's bugs.

The second comforting aspect of Chakrabarty is perhaps less
mundane, but is more powerful for a profession that values history
and real world "experience". The Chakrabarty majority, in Chief Jus-
tice Warren Burger's opinion, looked to what it regarded as relevant
legislative history to assist it in its construction of the patent stat-
ute.18 As it turns out, the patent law at the time was a direct, and
largely unchanged, descendant of the Patent Act of 1793, originally
drafted by one of the eighteenth century's greatest scientist-states-

15. Fed. R. Evid. 702. Of course, Daubert inquiries by no means always thrust
judges to the frontiers of science, but perhaps more often to the door of the junk im-
poster of it. See, e.g., a garden-variety accident case where the judge excluded testi-
mony of a self-styled "ergonomist" regarding the degree of effort required to pull file
drawers out of file cabinets, which she held to be nothing more "than common sense
suggestions". Sparks v. Consolidated Rail Corp., No. Civ. A. 94-CV-1917, 1995 WL
284210, at *4 (E.D. Pa. 1995).

16. Daubert, 509 U.S. at 593. Chief Justice William H. Rehnquist, joined by Jus-
tice John Paul Stevens, dissented from this view: "I defer to no one in my confidence in
federal judges; but I am at a loss to know what is meant when it is said that the scien-
tific status of a theory depends upon its 'falsifiability,' and I suspect some of them will
be, too." Id. at 600 (Rehnquist, C.J., concurring & dissenting in part). A random sample
of 45 district court judges who had entries in the Almanac of the Federal Judiciary
reveals only one who had any identifiable scientific background in his vita (undergradu-
ate electrical engineering degree). 1 ALMANAC OF THE FEDERAL JUDICIARY (Christine
Housan & Megan Chase eds., 1997-1 ed. 1997).

17. Compare Chakrabarty, 447 U.S. at 305-18 with id. at 318-22 (Brennan, J.,
dissenting).

18. Id. at 308.
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men, Thomas Jefferson. 19 The majority found the 1836, 1870, 1874
and 1952 iterations of the 1793 patent statute to have left "Jefferson's
language intact".20 Indeed, Chief Justice Burger noted that the Pat-
ent Act "embodied Jefferson's philosophy that 'ingenuity should re-
ceive a liberal encouragement'". 2 1

Judges should take Jefferson's "liberal encouragement" and opti-
mism to heart as they construe the fruits of human "ingenuity" into
the next century.22 While Chief Justice Rehnquist is certainly right
that, with the rarest exception, judges can become no more than "ama-
teur scientists," they have ample tools available to them, in addition to
their courtroom-honed capacity quickly to grasp new situations before
them, to reach requisite levels of understanding.2 3 Indeed, intelligent,
generalist judges will always find they can understand enough about
any technology in real world cases as long as they take the time to
learn about the science at issue. Judges therefore need not worry
about their competence to address these problems, or seek ways to
avoid their duty, because they find there is neither Holmesian "experi-
ence" nor antecedent personal understanding with the technology at
issue. Judges should instead see such cases for what they are: excit-
ing opportunities to participate in resolving the questions that will
help define human experience in the coming century.

19. See, e.g., Smvio A. BEDINI, THOMAS JEFFERSON: STATESMAN OF SCIENCE (1990)
[hereinafter BEDINI]; I. BERNARD COHEN, SCIENCE AND THE FOUNDING FATHERS ch. 2
(1995) [hereinafter COHEN]. Professor Cohen points out, among other things, that
"Thomas Jefferson was surely the only President of the United States who ever read
Newton's Principia," and that "specific echoes of the science of Newton's Principia" are
audible "in the actual language used by Jefferson" in the Declaration of Independence.
COHEN, supra at 97, 109.

20. Chakrabarty, 447 U.S. at 309. As Secretary of State under President Washing-
ton, Jefferson had responsibility for issuing patents under the first Patent Act, which
Congress approved on April 10, 1790. His dissatisfaction with that First Patent Act "led
him to formulate a new patent bill... [which]... was submitted to Congress on Febru-
ary 7, 1791." BEDINI, supra note 19, at 209. While Secretary of State, Jefferson ap-
proved sixty-seven patents, reviewing all of the applications himself and occasionally
personally testing the claimed invention. Id. at 210.

21. Chakrabarty, 447 U.S. at 308-09 (quoting 5 WRITINGS OF THOMAS JEFFERSON
75-6 (Washington ed. 1871)).

22. As he neared the end of his long life, Jefferson wrote to Dr. Benjamin
Waterhouse:

When I contemplate the immense advances in sciences and discoveries in the
arts which have been made within the period of my life, I look forward with
confidence to equal advances by the present generation, and have no doubt they
will consequently be as much wiser than we have been as we than our fathers
were, and they than the burners of witches.

BENDINI, supra note 19, at 496 (reprinting a portion of a Letter of Thomas Jefferson to
Benjamin Waterhouse, March 3, 1818).

23. Daubert, 509 U.S. at 2800 (Rehnquist, C.J., concurring & dissenting in part).
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