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CABLE TELEVISION'S NEW STANDARD IS
NO STANDARD: AN ANALYSIS OF THE

SUPREME COURT'S BALANCING
ACT IN DENVER AREA

EDUCATIONAL TELECOMMUNICATIONS
CONSORTIUM v. FCC

When, if ever, is it helpful for a court, invested with the
power and the duty to resolve the legal system's most wrench-
ing and intractable disputes, to make a public confession of
ambivalence or even confusion?... In interpreting the Con-
stitution, where the [Supreme] Court can expect to have the
last word, the Justices' duty is to make every opinion 'a coher-
ent communication about the Constitution.'1

INTRODUCTION

In 1992, Congress passed the Cable Television Consumer Protec-
tion and Competition Act ("Act of 1992") which applied to the trans-
mission of indecent material on leased access and public access cable
channels. 2 Three sections of the Act of 1992 were designed to specifi-
cally address the issue of indecency on cable television.3 In general,
section 10(a) permitted cable operators to ban indecent speech on
congressionally-created leased access channels, while section 10(c)
conferred similar rights on the cable operator with respect to contrac-
tually-created public access channels. 4 For the cable operators who
chose not to ban indecent speech under section 10(a), section 10(b) re-
quired those operators to segregate any indecent material shown on
leased access channels, place the indecent programming on one chan-
nel, and then block the channel until the subscriber requested
otherwise. 5

1. Linda Greenhouse, When a Justice Suffers from Indecision, N.Y. TvmEs, July
14, 1996 § 4, at 1 (quoting JOSEPH GOLDSTEIN, THE INTELLIGIBLE CONSTITUTION 23
(1992)).

2. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, 106 Stat. 1460 (codified in scattered sections of 47 U.S.C.).

3. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, §§ 10(a), (b), (c), 106 Stat. 1460, 1486 (codified at 47 U.S.C. §§ 532(h), (j)(1),
§ 531 note (1994)). See infra notes 4-5, 48-52 and accompanying text.

4. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, §§ 10(a),(c), 106 Stat. 1460, 1486 (codified at 47 U.S.C. §§ 532(h), (j)(1)
(1994)).

5. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, § 10(b), 106 Stat. 1460, 1468 1486 (codified at 47 U.S.C. § 531 note (1994)).
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Cable television is a relatively new and changing means of com-
munication. 6 From its origins in the 1940's to its present-day form,
cable has evolved from a conduit bringing broadcast television to rural
areas, to an editor and producer of programming providing thousands
of homes with a continuous stream of information.7 The pace of tech-
nology's change, however, has left the United States Supreme Court in
a quandary as to how the First Amendment applies to speakers in-
volved in the industry of cable television.8

The First Amendment's guaranteed freedom of speech is one of
the basic tenets upon which this country was founded.9 The free flow
of ideas, whether it be through what is said or what is not said, is
protected for recognized speakers under the First Amendment.' 0 The
Supreme Court has recognized that cable programmers, who produce
cable programs, are protected First Amendment speakers." The
Court has also recognized that cable operators, by using their editorial
control to choose programs to transmit, are First Amendment speak-
ers protected by the Constitution. 12

Although the Court has recognized cable television's First Amend-
ment speakers, the cable operators and cable programmer's First
Amendment rights have existed in a "doctrinal wasteland.'u3 In early
holdings, the Supreme Court compared the medium of cable to broad-
cast media.14 Recently, however, the Court has moved away from the
broadcast comparison and has begun to draw comparisons between

6. Denver Area Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374, 2384 (1996)
(plurality opinion).

7. Wally Mueller, Comment, Controversial Programming on Cable Television's
Public Access Channels: The Limits of Governmental Response, 38 DEPAUL L. REV. 1052,
1054-57 (1989).

8. See generally Denver Area Educ. Telecomm. Consortium v. FCC, 116 S. Ct.
2374 (1996) (exemplifying the disagreement among the justices on how to treat First
Amendment rights on cable television).

9. See David S. Bogen, The Origins of Freedom of Speech and Press, 42 MD. L.
REV. 492 (1983) (describing the origins of the First Amendment).

10. See, e.g., City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488,
494 (1986) (holding that cable operators are speakers and therefore entitled to First
Amendment protection); Pacific Gas & Elec. Co. v. Public Util. Comm'n, 475 U.S. 1, 16
(1985) ("For corporations as for individuals, the choice to speak includes within it the
choice of what not to say.").

11. Turner Broad. Sys., Inc. v. FCC, 114 S. Ct. 2445, 2456 (1994).
12. Preferred Communications, 476 U.S. at 491, 494.
13. Denver, 116 S. Ct. at 2419-20 (1996) (Thomas, J., concurring in the judgment in

part and dissenting in part).
14. See, e.g., Preferred Communications, 476 U.S. at 494-95 ("[The cable operator's]

proposed activities would seem to implicate First Amendment interests as do the activi-
ties of wireless broadcasters."); FCC v Midwest Video Corp., 440 U.S. 689, 707 (1979)
("Cable operators now share with broadcasters a significant amount of editorial discre-
tion regarding what their programming will include.").

1462 [Vol. 30



CABLE TV REGULATION

cable and the print media.15 Although the Supreme Court has com-
pared cable to both broadcast media and print media, the Court has
never applied either medium's standard of scrutiny to cases involving
the First Amendment and cable.16 In 1994, the Court foreclosed ap-
plication of the broadcast media standard in Turner Broadcasting Sys-
tem, Inc. v. FCC,17 explicitly rejecting the standard's application to
cable television.' 8 The Court, however, did not definitively state what
standard of First Amendment review is applicable to cable.19

In Denver Area Educational Telecommunications Consortium v.
FCC,20 the United States Supreme Court had the opportunity to elim-
inate the confusion over the applicable First Amendment standard of
review for cable television.21 However, rather than determine what
standard to apply to cable television and define the speech rights of
cable programmers and cable operators, the Supreme Court concluded
that it would be "unwise" to declare a standard because the technology
is currently in a state of flux. 2 2 Instead, the Court applied a balancing
test to the three provisions of the Act of 1992.23 The Court determined
that cable operators could prohibit cable programmer's indecent mate-
rial on congressionally-created leased access channels; however, if
cable operators chose to transmit the indecent material they could not
segregate and block it.24 Furthermore, the Court concluded that cable
operators could not prohibit programmer's indecent material on con-
tractually-created public access channels. 25

This Note first will discuss the plurality opinion of Denver Area
Educational Telecommunications Consortium v. FCC.2 6 Next, this
Note will examine the history of regulation of cable television and of

15. See generally Leathers v. Medlock, 499 U.S. 439, 444 (1991) (noting explicitly
that cable operators are part of the press).

16. Denver, 116 S. Ct. at 2419-20 (Thomas, J., concurring in the judgment in part
and dissenting in part).

17. 114 S. Ct. 2445 (1994).
18. Turner 114 S. Ct. at 2456-57.
19. See generally Turner Broad. Sys. v. FCC, 114 S. Ct. 2445, 2469 (1994) (applying

intermediate scrutiny to a content-neutral cable provision that impinged recognized
First Amendment rights).

20. 116 S. Ct. 2374 (1996) (plurality opinion).
21. Denver, 116 S. Ct. at 2419 (Thomas, J., concurring in the judgment in part and

dissenting in part).
22. Id.
23. Id. (stating the balancing test as: "assur[ing] that [the provision] properly ad-

dresses an extremely important problem, without imposing, in light of the relevant in-
terests, an unnecessarily great restriction on speech").

24. Id. at 2390, 2394.
25. Id. at 2397. The public access channels were creations of the franchise agree-

ment between the cable operator and the municipality's franchising authority. See infra
note 202 and accompanying text.

26. See infra notes 31-196 and accompanying text.
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the Act of 1992.27 Then, this Note will review the Supreme Court's
treatment of indecent speech, and the categorization versus balancing
theories of constitutional interpretation. 28 This Note will then com-
pare the Supreme Court's First Amendment analysis for broadcast
and print media, as well as the Court's treatment of cable television. 29

Finally, this Note will conclude that: 1) the Supreme Court should
have declared a standard of scrutiny for cable television, 2) the stan-
dard of scrutiny applicable is that the cable operator's First Amend-
ment rights are preeminent, and 3) all three provisions of the Act of
1992 are constitutional. 30

FACTS AND HOLDING

In 1993, several cable television programmers and viewers, in-
cluding Denver Area Educational Telecommunications Consortium
("the Petitioners") sought judicial review of three statutory provisions
that regulated the transmission of patently offensive sex-related ma-
terial on cable television.31 Specifically, the Petitioners sought judi-
cial review of section 10 of the Cable Television Consumer Protection
and Competition Act of 1992 ("the Act of 1992" or "1992 Act"), alleging
that the 1992 Act violated the rights conferred to them under the First
Amendment of the United States Constitution.32

The 1992 Act applies to programs transmitted on cable channels
commonly known as "public, educational, or governmental channels"
("public access channels") and "leased access channels."33 Two of the
provisions in the Act permit a cable operator to prohibit the transmis-
sion of "'programming' that the 'operator reasonably believes de-
scribes or depicts sexual or excretory activities or organs in a patently
offensive manner."' 34 The remaining provision requires the cable sys-
tem operator who opted to broadcast "patently offensive" material to
segregate those programs, place them on a single channel, and then
block the channel from viewer access until such time as the viewer

27. See infra notes 197-226 and accompanying text.
28. See infra notes 227-67 and accompanying text.
29. See infra notes 268-407 and accompanying text.
30. See infra notes 408-503 and accompanying text.
31. Alliance for Community Media v. FCC, 56 F.3d 105, 110, 112 (D.C. Cir. 1995),

vacating, Alliance for Community Media v. FCC, 10 3d 812, 814 (D.C. Cir. 1993), affd in
part, reversed in part, sub nom., Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct.
2374 (1996).

32. Alliance for Community Media v. FCC, 10 F.3d 812, 815-16 (D.C. Cir 1993),
vacated on reh'g en banc, 56 F.3d 105 (D.C. Cir. 1995), affd and rev'd in part sub nom.
Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374 (1996).

33. Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374, 2380 (1996).
34. Denver, 116 S. Ct. at 2381 (quoting Cable Television Consumer Protection and

Competition Act of 1992, Pub. L. No. 102-385, §10(a), 106 Stat. 1460, 1486 (1992) (codi-
fied at 47 U.S.C. 532(h)(1994)).
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submits a written request to receive the channel.3 5 The 1992 Act re-
quires the Federal Communications Commission ("FCC") to imple-
ment the provisions set forth in the relevant statutory sections.3 6

Typically, cable operators own a physical cable network which
they use "to convey programming over several dozen cable channels"
and into the homes of subscribers.3 7 The majority of programming is
typically available from a variety of cable programmers, including,
"national and regional . . . networks that have emerged in recent
years."38 Other programming may be provided by the cable operator
itself, or an affiliate of the operator.3 9

"Leased access channels" and "public access channels" exist either
through federal law or contractual agreements between the cable op-
erator and the municipality. 40 Specifically, a "leased access channel"
is one that federal law requires a cable operator to reserve for com-
mercial lease by an unaffiliated third party.41 Approximately ten to
fifteen percent of all channels provided by a cable operator would be
categorized as a leased channel.42 In contrast, "public access chan-
nels" are channels created through a contractual relationship between
the cable operator and the municipality.43 In essence, the cable opera-
tor agrees to provide a specific number of channels to the general pub-
lic in exchange for the right to install cable lines under city streets and
through public rights of way." Between 1984, when Congress author-
ized municipalities to require cable operators to provide public access
channels, and the emergence of the 1992 Act, a cable operator was
expressly forbidden from exercising editorial control over the pro-
gramming transmitted on either public access channels or leased ac-
cess Channels.4 5 With the enactment of the 1992 Act, the editorial
control with respect to indecent material has been placed back into the
hands of the cable operator. 46

In an effort to control the sexually explicit programming occurring
on both the public access channels and the leased access channels,

35. Id.
36. Alliance, 10 F.3d at 815.
37. Denver, 116 S. Ct. at 2381.
38. Id.
39. Id.
40. Id.
41. Alliance, 10 F.3d at 815.
42. Denver, 116 S. Ct. 2381.
43. Id.
44. Id.
45. Id. Compare 47 U.S.C. § 531(e)(1988) (preventing cable operators from exercis-

ing any editorial control over public access channels) with 47 U.S.C. § 531 note (1994)
(enabling cable operators to exercise editorial control over public access channels).

46. Denver, 116 S. Ct. at 2422 (Thomas, J., concurring in the judgment in part and
dissenting in part).
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Congress enacted three specific provisions mandating that the FCC
regulate the indecent programming described.47 The first provision,
section 10(a), applied to leased channels, and effectively conferred
onto the cable operator the right to create and enforce a policy prohib-
iting programming that "the cable operator reasonable believes de-
scribes or depicts sexual or excretory activities or organs in a patently
offensive manner... "48 The second provision, section 10(b), also ap-
plied solely to leased access channels, required the cable operator to
segregate and block the indecent programming should the cable oper-
ator decide to transmit the material, rather than prohibit it.49 In such
cases, the cable operator was required to place all similarly classified
material on a separate blocked channel, and remove the block for con-
sumer viewing only after receiving a written request from the
viewer.50 Finally, the third provision, section 10(c), was similar to the
first; however, section 10(c) applied only to public access channels. 51

Section 10(c) required the FCC to promulgate regulations that would
allow the cable operator to prohibit any programming that contained
"obscene material, sexually explicit conduct, or material soliciting or
promoting unlawful conduct."52 In essence, the Act of 1992 effectively
granted the cable operator the right to either allow or prohibit the
"transmission of patently offensive or sex-related materials over both
leased and public access channels," and required those same cable op-
erators who chose to provide such programming, to segregate and
block the transmission on leased access channels. 53

The Petitioners brought an action in the United States Court of
Appeals for the District of Columbia seeking judicial review of the
three statutory provisions alleging that the provisions violated their
First Amendment rights.54 The Petitioners argued that sections
10(a), (b), and (c) were impermissible content-based regulation on
their freedom of speech and that the regulations were not narrowly

47. Id. at 2381.
48. Id. (citing Cable Television Consumer Protection and Competition Act of 1992,

Pub. L. No. 102-385, § 10(a), 106 Stat. 1460, 1486 (1992) (codified at 47 U.S.C. 532(h)
(1994)).

49. Alliance, 56 F.3d at 111.
50. Id.
51. Denver, 116 S. Ct. at 2382.
52. Alliance, 56 F.3d at 111-12 (citing Cable Television Consumer Protection and

Competition Act of 1992, Pub. L. No. 102-385, § 10(c), 106 Stat. 1460, 1486 (1992) (codi-
fied at 47 U.S.C. 531 note (1994)). The FCC, in carrying out the provisions enumerated
in the statute, defined "sexually explicit" in language almost verbatim to the language
used by Congress in the leased access channel provision. Denver, 116 S. Ct. at 2382.

53. Denver, 116 S. Ct. at 2382
54. Id. After the FCC implemented the Act of 1992, the petitioners filed the action

in the court of appeals as proscribed by statute. 28 U.S.C § 2342 (1988).
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tailored so as to justify the regulation.5 5 Additionally, the Petitioners
alleged that the provisions were analogous to unconstitutional restric-
tions based on content of speech taking place in a public forum.56 Fi-
nally, Petitioners maintained that the "patently offensive" definition
was unconstitutionally vague.5 7

A three-member panel of the court of appeals determined that
sections 10(a) and 10(c) were an unconstitutional restriction on Peti-
tioner's First Amendment freedom of speech. 58 Initially, the court
concluded that, because the Government had "significantly en-
couraged" its desired outcome of banning indecent speech, there was
sufficient state action for the Petitioners to invoke the protection of
the First Amendment. 59 The court then reiterated that indecent
speech, while capable of being regulated, was protected by the First
Amendment. 60 The court stated that it is permissible for the govern-
ment to regulate speech using content-neutral time, place, or manner
restrictions, but because sections 10(a) and (c) specifically addressed
indecent speech, the sections were not content-neutral.61 According to
the court, however, content-based regulations are not automatically
unconstitutional; instead, the provisions would be constitutional if the
means used by the government were narrowly tailored to achieve a
compelling interest.6 2 Although the court acknowledged that the Gov-
ernment's stated interest of protecting children was compelling, the
court determined that the means chosen were not the least restrictive
because of the existence of lesser restrictive means such as lockboxes
or "safe harbor" hours when the indecent programming could be
shown.63

After addressing sections 10(a) and 10(c), the court directed its
attention to the segregation and blocking requirement of section
10(b).6 4 The court examined section 10(b) and concluded that the FCC
inadequately justified why the provision only applied to leased access
channels and not to public access or commercial channels.6 5 The court
then remanded section 10(b) to the FCC so that the it might either

55. Alliance, 10 F.3d at 816.
56. Denver, 116 S. Ct. at 2384.
57. Id.
58. Alliance, 10 F.3d at 816.
59. Id. at 817-19. The Government argued that because sections 10(a) and 10(c)

were permissive, and the cable operators were the ones discriminating, there was no
state action. Id. at 817-18.

60. Alliance, 10 F.3d at 822.
61. Id. at 822-23.
62. Id. at 823 (citing Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 126

(1989)).
63. Alliance, 10 F.3d at 823-24.
64. Id. at 824.
65. Id. at 824, 831.
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provide further justification for its order, or cure the underinclusive-
ness created by the imbalance of regulation between the leased access,
public access, and commercial channels.6 6 Subsequently, the FCC
filed a Suggestion For Rehearing En Banc with the District of Colum-
bia Circuit Court of Appeals.6 7 The full court vacated the three-mem-
ber panel's judgment and, after rehearing, concluded that all three
sections of the Act of 1992 were constitutional. 68

Determining that sections 10 (a) and (c) were constitutional, the
court found that there was no state action present to invoke the First
Amendment. 69 Without the requisite state action, the court reasoned,

66. Id. at 831. While noting that underinclusiveness in and of itself is not prohib-
ited by the First Amendment, the court pointed out that to satisfy constitutional in-
quiry, the underinclusiveness of a restriction of speech must meet two criteria: first, "[it]
may not single out a class of speakers on the basis of criteria that are wholly unrelated
to the interest sought to be advanced[,]" and second, the "restriction on constitutionally
protected speech must - at a minimum - substantially advance the asserted interest."
Id. at 825-26. Basing its reasoning on several United States Supreme Court decisions,
the United States Court of Appeals for the District of Columbia panel determined that
'a content-based restriction on rights secured by the First Amendment must, at a mini-
mum, substantially advance the asserted compelling interest and must explain the dif-
ferential treatment in terms relevant to the interest asserted." Id. at 828. Section
10(b), according to the court of appeals panel, lacked such justification and became un-
derinclusive as a result of the court of appeal's decision that sections 10(a) and 10(c)
were unconstitutional. Id. at 829. Therefore, based upon the principle of statutory con-
struction that only the unconstitutional provisions of a law are to be severed, the court
declined to comment on the contested provision without first permitting the FCC to
determine whether the remaining regulatory scheme was either feasible or desirable.
Id. 829-31.

67. Alliance for Community Media v. FCC, 15 F.3d 186, 186 (D.C. Cir. 1994), va-
cated on reh'g en banc, 56 F.3d 105 (D.C. Cir. 1995), affd and rev'd in part sub nom.
Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374 (1996).

68. Alliance, 56 F.3d at 110.
69. Id. The court's determination of the absence of state action went through sev-

eral lines of analysis. Id. at 113-23. First, the court stated that by merely having gov-
ernmental bodies pass a law and place it into effect, state action did not necessarily
follow because the Government did not command a particular result but, rather, permit-
ted the private actors to make their own choice. Id. at 113. The court reasoned that
state action also did not exist because the Government did not confer to private entities
responsibilities that had traditionally been within the sole power of the government. Id.
Likewise, according to the court, the Government had not established a "sufficiently
close nexus" between itself and the cable operators to create state action. Id. at 113-15.
The court determined that the Government had merely restored the cable operator's
editorial discretion that had been stripped away by previous legislation and the cable
operator, like the programmers, have a constitutionally guaranteed freedom to speak
(through editorial control). Id. at 115. According to the court, the Government did not
create state action through coercion into performing a particular action, for the legisla-
tion and corresponding enactment granted the operators a choice of actions. Id. at 116.
Finally, the court determined that the Government did not significantly encourage a
particular outcome so as to constitute state action. Id. at 117-121. The court also held
that there was no public forum based upon the facts that the property in question was
neither government property nor was it "private property dedicated to public use" be-
cause, according to the court of appeals, the Supreme Court had abandoned the doc-
trine. Id. at 121-23.
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the cable operators, as private actors, were at liberty to choose the
types of speech that were to be aired, even if it meant "private censor-
ship."70 In so holding, the court noted that "[t]he First Amendment's
command that 'Congress shall make no law... abridging the freedom
of speech, or of the press' restricts only the government[; it does not
control private conduct."71

Unlike sections 10(a) and 10(c), the court found state action with
respect to section 10(b) because the Government required, rather than
permitted, cable operators to segregate and block indecent material. 72

Although the court found state action, the court rejected the Peti-
tioner's four alleged constitutionality issues and found section 10(b)
passed constitutional muster.73 In response to the Petitioner's first
charge that section 10(b) was not the least restrictive means, the court
reasoned that "given the pervasiveness of cable television, and its ac-
cessibility to children, neither [of Petitioner's alternatives of effectuat-
ing a 'safe harbor' late-night time slot for the airing of the indecent
material, nor allowing viewers to independently continually block and
unblock the programs] . . .would have achieved the government's
aims."7 4 In regard to Petitioner's second contention that the segre-
gate-and-block scheme created a system that unconstitutionally dis-
criminated based upon status as a leased access channel speaker, the
court noted that "... a blocking system has been in place for all chan-
nels, and thus with respect to all 'speakers' on cable television, since
1984."7 5 Petitioner's third contention was that section 10(b)'s re-
quirement that the operator be given a thirty (30) day time frame to
comply with the viewer's request to unblock the channel of segregated
programs constituted a prior restraint in violation of the First Amend-
ment.76 However, in the judgment of the court, there was no prior
restraint. 77 The court noted that, although a short waiting time ex-
isted prior to the cable operator fulfilling a subscriber's request to view
indecent programming, there was nothing in section 10(b) that prohib-
ited the programmers from transmitting indecent speech. 78 Finally,
the Petitioner's fourth argument against section 10(b) was that the

70. Alliance, 56 F.3d at 113.
71. Id.
72. Id. at 123.
73. Id. at 129.
74. Id. at 125.
75. Id. at 126. In 1984, Congress passed the Cable Communications Policy Act,

mandating the availability of a lockbox' to allow viewers to block channels they did not
wish to receive. Id. at 111.

76. Alliance, 56 F.3d at 128.
77. Id.
78. Id. at 128-29.
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word "indecent" used in the provision was unconstitutionally vague. 79

The court rejected the Petitioner's argument and held that the defini-
tion of indecent was not impermissibly vague so as to render the cable
programmers unable to inform the cable operators of shows that were
eligible for segregation."0 The court recognized that a similar defini-
tion of "indecent" had been upheld by the Supreme Court in the con-
text of broadcast media.81 Thus, the District of Columbia Circuit
Court of Appeals, sitting en banc, held that sections 10 (a), (b), and (c)
were constitutional.8 2 The Petitioners then petitioned the United
States Supreme Court for a writ of certiorari.8 3

THE SUPREME COURT OPIION

On November 13, 1995, the Supreme Court granted certiorari8 4

and on June 28, 1996, Justice Steven Breyer delivered the judgment of
the United States Supreme Court in a plurality opinion.8 5 The
Supreme Court determined that section 10(a) was constitutional while
sections 10(b) and (c) were unconstitutional.8 6

Section 10(a)

Justice Breyer, joined by Justice John Paul Stevens, Justice San-
dra Day O'Connor and Justice David Souter, concluded that section
10(a) was consistent with the Constitution.8 7 The Supreme Court first
addressed the issue of state action at controversy in the District of
Columbia Circuit Court of Appeals' en banc opinion.88 The Court
stated that because a statute was at the heart of the controversy, and
a statue is an Act of Congress, state action necessarily existed, making
the First Amendment applicable.8 9

The Court then recognized that the editorial function is included
in the First Amendment right to speak.90 The Court stated the princi-

79. Id. at 129.
80. Id.
81. Id. at 124, 129. See FCC v. Pacifica Found., 438 U.S. 726, 750 (1978) (discuss-

ing the meaning of "indecent" as applied to radio broadcasting).
82. Alliance, 56 F.3d at 159, 165.
83. Denver Educ. Telecomm. Consortium, Inc. v. FCC, 116 S. Ct. 471, 471 (1995)

granting cert. sub nom. Alliance for Community Media v. FCC, 56 F.3d 105 (D.C. Cir.
1995).

84. Denver, 116 S. Ct. at 471.
85. Denver, 116 S. Ct. at 2380.
86. Id.
87. Id. at 2380, 2390.
88. Id. at 2382.
89. Id. at 2382-83. The First Amendment prohibition against the abridgment of

speech only applies to "Congress," and a statute passed by Congress is, by definition, an
"Act of Congress." Id. at 2382.

90. Denver, 116 S. Ct. at 2383.
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ple upon which it would base its decision, namely: First Amendment
protection means that Congress is unable to limit speech unless Con-
gress does so with an "appropriately tailored" regulation to address
only the most serious problems. 91 The Court further stated that, in
the past, the Court has taken general principles and reshaped them to
address special circumstances that arise in each field of application
and the balance of competing interests that accompanies them.92

Therefore, the Court did not apply any sort of categorical application
to an existing First Amendment standard.93 The Court rejected anal-
ogies to existing standards stating, "aware as we are of the changes
taking place in the law, the technology, and the industrial structure,
related to telecommunications,... we believe it unwise and unneces-
sary definitively to pick one analogy or one specific set of words
now."94

The Court stated that the test with which it would scrutinize sec-
tion 10(a) was "to assure that [section 10(a)] properly addresse[d] an
extremely important problem, without imposing, in light of the rele-
vant interests, an unnecessarily great restriction on speech."95 In an
attempt to determine the constitutionality of section 10(a), the Court
examined four factors: the importance of the governmental interest at
stake, the First Amendment interests of both parties involved, the
similarity between the issue and solution in the present case and that
in FCC v. Pacifica Foundation,96 and the permissive nature of section
10(a) which created "a sufficiently tailored response to an extraordina-
rily important problem."97

At the outset, the Court recognized the Government's interest in
protecting children from patently offensive sexual material was com-
pelling.98 Next, the Court addressed the interests of not only the
cable operators who desire editorial control over the programs on their
system, but also the cable programmers who seek unrestricted free-

91. Id. at 2385.
92. Id. at 2384.
93. Id. at 2385.
94. Id. Furthermore, the Court refrained from deciding the issue of whether and

how the public forum doctrine applies to leased access channels, stating that to do so
was "unnecessary, indeed, unwise." Id. at 2388. The Court did hold that the definition
utilized in the challenged provision was not too vague as to be inconsistent with the
Constitution. Id. at 2390.

95. Denver, 116 S. Ct. at 2385.
96. 438 U.S. 726 (1978). For a full discussion of Pacifica, see infra notes 230-42

and accompanying text.
97. Denver, 116 S. Ct. at 2385-86.
98. Id. at 2386. See infra notes 243-51 and accompanying text for a discussion of

Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989), where the Court
found the interest in protecting children from exposure to sex related material
compelling.
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dom on the content of their programs. 99 The Court acknowledged that
the cable operators had a clear First Amendment interest, as did other
programmers, over the material aired via their system.100 Addition-
ally, the Court acknowledged a First Amendment interest in the cable
programmers to increase the means of expression available to
them. 101 In addressing these interests, the Court noted that the 1992
Act arose in a "very particular context" - the return of editorial control
that Congress had otherwise previously removed in 1984.102 Accord-
ing to the Court, any access rights conferred onto the cable program-
mers were a direct result of the 1984 Act.103 Thus, the Court
concluded, the "very particular context" warranted that a balance be
struck between the cable operators and the cable programmers.104

Third, the Court compared the issues in the case at hand to simi-
lar issues addressed by the Court in FCC v. Pacifica Foundation in
1978.105 The Court determined that the balance between the interest
served by the access channels and the disadvantage to cable operator's
First Amendment interests was similar to the balance struck by the
Court in Pacifica.106 In Pacifica, the Court deemed constitutional the
balance between the free speech rights of radio broadcasters and the
Government's interest in protecting children from the broadcast of "in-
decent" material.' 0 7  Thus, the Court followed their analysis in

99. Denver, 116 S. Ct. at 2386. See infra notes 100-04 and accompanying text.
100. Denver, 116 S. Ct. at 2386. Other programmers were recognized as having

First Amendment rights because of the holding in Turner Broad. Sys., Inc. v. FCC, 114
S. Ct. 2445, 2454 (1994), which recognized the right of cable programmers to compete
for access on cable channels. Turner, 114 S. Ct. at 2456, 2460. For a full discussion of
Turner, see infra notes 370-407 and accompanying text.

101. Denver, 116 S. Ct. at 2386.
102. Id. Prior to a congressional act in 1984, cable operators had full editorial con-

trol over all channels on their systems. See infra notes 207-14 and accompanying text.
103. Denver, 116 S. Ct. at 2386.
104. Id.
105. Id.
106. Id.
107. Id. The provision at issue in Pacifica banned the broadcast of radio program-

ming, aired at times when it was likely that children would hear the show, that con-
tained material relating to sexual or excretory activities which was patently offensive,
as measured by the contemporary community standards. Pacifica, 438 U.S. at 732.
The provision was held constitutional because the broadcasting was readily accessible
to children, the indecent material confronted the individual in the privacy of his own
home without advance warning so that he was unable to avert his ears, and adults who
felt the need to hear such material could buy recordings or go to a nightclub. Id. at 748-
50, 750 n.28.

The Court held that all of the factors present in Pacifica were also present for sec-
tion 10(a). Denver, 116 S. Ct. at 2386. The transmission of cable television, the Court
stated, is equally as accessible as radio broadcasts. Id. The Court further stated that
cable television has equally as prevalent a presence as does radio. Id. The Court noted
that material that is patently offensive can confront a cable viewer in the privacy of her
own home with no advance warning and without providing her the opportunity to avert
her eyes and ears. Id. Finally, the Court recognized, there are plenty of alternative
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Pacifica, and concluded that balancing the interests of the cable opera-
tor against the cable programmer was appropriate. 10 8

Finally, the Court stated that the flexibility of section 10(a) pro-
vided the cable operators the choice of whether to transmit the inde-
cent programming. 10 9 The Court recognized that the choice made the
section an appropriate measure "as a means of achieving the underly-
ing purpose of protecting children."1 10

The Court then focused on the language of section 10(a) and de-
termined that it was not impermissibly vague.1 1 ' The Court com-
pared the language to definitions the Court had created in past
decisions and found section 10(a) similar.1 12 Furthermore, the Court
concluded that the definition was not aimed at scientific or educa-
tional programming. 113 Finally, because section 10(a) allowed cable
operators to edit indecency based on a reasonable policy that is writ-
ten and published, the Court determined that the section was not
overly broad. 114

Section 10(b)

After holding section 10(a) constitutional, the Court next ad-
dressed the constitutionality of section 10(b) and found the segregate
and block provision unconstitutional."15 The Court distinguished sec-
tion 10(a) from section 10(b) by determining that section 10(a) was
permissive, while section 10(b) was mandatory. 116 Because section
10(b) required operators to place indecent material on a separate
channel and then block the channel until a subscriber requests other-

avenues for the adult viewer who feels the need to view indecent material to do so. Id.
at 2387. For a full discussion of the Pacifica case, see infra notes 230-42 and accompa-
nying text.

108. Denver, 116 S. Ct. at 2387.
109. Id.
110. Id.
111. Id. at 2390.
112. Id. at 2389. The Supreme Court compared the wording of the statute to the

language in Miller v. California, 413 U.S. 15 (1973), where the "Court defined obscene
sexual material (material that lacks First Amendment protection) in terms of '(a)
whether the average person, applying contemporary community standards would find
that the work, taken as a whole, appeals to the prurient interest ... ; (b) whether the
work depicts or describes, in a patently offensive way, sexual conduct specifically defined
by the applicable state law; and (c) whether the work, taken as a whole, lacks serious
literary, artistic, political or scientific value.'" Denver, 116 S. Ct. at 2389-90 (quoting
Miller v. California, 413 U.S. 15, 24 (1973)). The Court noted that the language in sec-
tion 10(a) defining "indecent" was like the Miller language absent the qualifiers. Den-
ver, 116 S. Ct. at 2390.

113. Denver, 116 S. Ct. at 2390.
114. Id.
115. Id. at 2390-94. Justice Breyer spoke for the Court with respect to section 10(b).

Id. at 2380, 2390-94.
116. Id. at 2390-91.
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wise, the Court determined that the section was restrictive. 117 Ac-
cording to the Court, section 10(b) created restrictive effects such as
"prevent[ing] programmers from broadcasting to viewers who select
programs day by day (or, through 'surfing,' minute by minute); to
viewers who would like occasionally to watch a few, but not many, of
the programs on the 'patently offensive' channel; and to viewers who
simply tend to judge a program's value through channel reputation
.... "118 The Court also determined that the provision was restrictive
because it would cause people to fear disclosure of their names, and
therefore, to refrain from writing their cable operator and requesting
the channel. 119 Furthermore, the Court concluded that the added
burdens and costs associated with segregating and blocking the speci-
fied material may be so prohibitive to the cable operators that they are
encouraged to simply ban the material altogether.120

The Court rejected the Government's argument that the segre-
gate and block requirement of section 10(b) was the least restrictive
means for achieving the compelling state interest of protecting chil-
dren. 12 1 In doing so, the Court concluded that Congress did not use
care in balancing the two important interests at stake in section 10(b):
the competing interests of the protection of free speech with the com-
pelling, or very important, interests that will occasionally warrant
free speech restrictions. 122 In addition, the Court noted other alterna-
tives that were less restrictive, such as those found in the Telecommu-
nications Act of 1996.123 Specifically, the Court recognized the
Telecommunications Act of 1996 "scramble or... block" provision, the
requirement for operators to block programs the viewer does not wish
to see, and the mandatory "V-chip" for new televisions that automati-
cally recognize and block any violent or sexually explicit program-
ming. 124 The Court also noted the less restrictive means of "lockbox"
devices that allow subscribers to prevent viewing of certain cable serv-

117. Id. at 2391.
118. Id.
119. Id. Cf. Denver, 116 S. Ct. at 2430 (Thomas, J., concurring in the judgment in

part and dissenting in part) (stating that the Petitioners' allegation of the existence of
an official list of viewers who had written requests for the channel was pure conjecture
unsupported by the statute and that the requirement that the request be in writing
further supported the governmental interest because it prevented a "determined child"
from orally requesting the channel herself).

120. Denver, 116 S. Ct. at 2391. The fear of the Court was that under section 10(b)
the cable operator would ban material that might otherwise have been shown at a dif-
ferent time - for example, late at night - without the provision. Id.

121. Denver, 116 S. Ct. at 2391, 2394.
122. Id. at 2392.
123. Id.
124. Id. (citing Telecommunications Act of 1996, Pub. L. No. 104-104, §§ 504, 505,

551, 110 Stat. 56, 136, 139-42) (codified in scattered sections of 47 U.S.C.).
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ices during particular timeperiods selected by the subscriber, and
which parents could use to block their children's access to material of
the parent's choosing.' 25 Therefore, the Court declared that section
10(b) was overly restrictive and not narrowly tailored to achieve the
interest of protecting children.126

Section 10(c)

The Court addressed the third provision of the statute and deter-
mined that section 10(c) was an unconstitutional violation of the First
Amendment.' 27 Justice Stephen Breyer, joined by Justice John Paul
Stevens and Justice David Souter, compared section 10(c), which ad-
dressed patently offensive material on public access channels, with
section 10(a), which dealt with similar material on leased access chan-
nels. 128 Although both sections 10(a) and (c) dealt with patently of-
fensive programming, the Court noted that there were four primary
differences that distinguished section 10(c) from section 10(a).1 29

The Court's first distinguishing factor was the historical back-
ground of the two types of channels.i 30 The Court recognized that
leased access channels were the creation of Congress, while public ac-
cess channels were the product of franchise agreements between the
municipality and the cable Operator.' 3 ' The Court noted that cable
operators agreed to public access channels as consideration for their
cable franchises and, therefore, unlike the leased access channels, the
cable operators had not historically exerted editorial control over pub-
lic channels.' 3 2 The Court concluded that section 10(a) served to re-
store the cable operator's editorial control that they had previously
exerted over the channels before Congress created access channels
and prohibited the cable operators from exercising editorial control.133

On the other hand, according to the Court, section 10(c) did not restore
to cable operators rights they once held because the public access
channels were used as consideration in the franchise agreement with
the local governing board.134 Therefore, the Court reasoned, with re-
spect to public access channels, the cable operator did not have a First

125. Denver, 116 S. Ct. at 2393.
126. Id. at 2394.
127. Id. at 2394-97.
128. Id. at 2380, 2394.
129. Id. at 2394.
130. Id.
131. Id. at 2394, 2411.
132. Id. at 2394. See infra notes 207-09 and accompanying text for a discussion of

the origins of the two types of access channels.
133. Denver, 116 S. Ct. at 2394. For a discussion on the restoration of editorial con-

trol, see infra notes 210-24 and accompanying text.
134. Denver, 116 S. Ct. at 2394.
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Amendment right to countervail against the interests of the cable
programmers.1

35

The second factor the Court used to distinguish section 10(a) from
section 10(c) was the presence of local governing boards responsible
for making and policing programming policy on public access chan-
nels.136 This factor was relevant, the Court noted, because no similar
board exited to review the programming on leased access channels. 137

The Court reasoned that the public access channel's governing board
made "it unlikely that many children will in fact be exposed to pro-
gramming considered patently offensive in that community.' 38

The third relevant factor distinguishing the Court's treatment of
section 10(a) and section 10(c) also related to the local governing
board.13 9 According to the Court, the "cable operator's veto" was less
likely to be needed to achieve the basic objective of the statute, namely
protecting children, when a local governing board exists to supervise
the system.140

Fourth, the Court noted that the local governing board system al-
ready in place would eliminate or reduce any child-related problems
with "patently offensive" material broadcast on public access chan-
nels.141 The Court examined the provision's legislative history and
determined that the indecent programming referred to may have been
programming actually shown on leased access channels, and not pub-
lic access channels. 142 Therefore, the Court concluded that, without a
factual basis proving harm to justify section 10(c)-that is to say, that
the indecent programming referred to in the legislative history actu-
ally occurred on public access channels,-the Court would not assume
the harm existed or that the section redressed it. 143 In light of these
factors, the Court held that the Government did not prove section
10(c) was either necessary for the protection of children or that it was
appropriately tailored to achieve the Government's compelling
interest. 144

135. Id.
136. Id.
137. Id.
138. Id. at 2395.
139. Id. See infra note 140 and accompanying text.
140. Denver, 116 S. Ct. at 2395.
141. Id. at 2395-96.
142. Id. at 2396.
143. Id.
144. Id. at 2397. After determining that section 10(a) was constitutional, while

sections 10(b) and 10(c) were unconstitutional, the Court determined that section 10(a)
was severable from the statutory scheme allowing it to stand alone. Id. at 2390, 2394,
2397-98. The Court concluded that the section 10(a) was indeed severable, reasoning
that had Congress known that the remaining sections were unconstitutional, Congress
still would have passed section 10(a). Id. at 2397. The Court determined that section
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THE CONCURRING OPINIONS

Justice John Paul Stevens, while joining the Court's opinion,
wrote a concurring opinion to emphasize the difference between sec-
tions 10(a) and 10(c). 14 5 Justice Stevens recognized that Congress
originally created the leased access channels to increase the number
of channels available to third party programmers. 146 Justice Stevens
characterized section 10(a) "as a limitation on the amount of speech
that the Federal Government has spared from the censorial control of
the cable operator, rather than a direct prohibition against the com-
munication of speech that, in the absence of federal intervention,
would flow freely." 147 Justice Stevens noted that section 10(a) re-
turned editorial control to the cable operator, restoring a right previ-
ously taken from the operators in 1984 by the creation of leased access
channels. 148 Therefore, Justice Stevens determined, section 10(a)
treats leased access indecent programming no differently than the in-
decent programming on the cable operator's other channels. 149 Jus-
tice Stevens concluded that section 10(a) was a reasonable, viewpoint
neutral limit on a federally-created access right. 150

However, Justice Stevens viewed section 10(c) "as a direct restric-
tion on speech."151 Justice Stevens noted that public access channels
were created by a franchise agreement rather than the federal govern-
ment and are locally controlled. 152 According to Justice Stevens, ab-
sent the intervention of section 10(c), the local authorities might
choose to carry the programming the Federal Government decided to
restrict. 153 Thus, Justice Stevens determined, section 10(c) effectively
limited a local forum that otherwise might have been open to all pro-

10(a) had little to do with section 10(c), and therefore, according to the Court, section
10(c)'s absence had little effect on section 10(a). Id. The Court noted that although
section 10(b) was a part of the regulation of leased access channels, along with section
10(a), "Congress would probably have thought that [section] 10(a), standing alone, was
an effective (though, perhaps, not the most effective) means of pursuing its objective."
Id. at 2397.

145. Denver, 116 S. Ct. at 2398 (Stevens, J., concurring).
146. Id. (Stevens, J., concurring).
147. Id. (Stevens, J., concurring).
148. Id. at 2398-99 (Stevens, J., concurring).
149. Id. at 2399 (Stevens, J., concurring).
150. Id. at 2400 (Stevens, J., concurring).
151. Id. (Stevens, J., concurring).
152. Id. (Stevens, J., concurring).
153. Id. (Stevens, J., concurring). Justice Stevens stated that "[wihat is of critical

importance to me ... is that if left to their own devices, [local governing] authorities
may choose to carry some programming that the Federal Government has decided to
restrict. As I read [section] 10(c), the federal statute would disable local governments
from making that choice." Id. (Stevens, J., concurring).
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tected speech by taking the choice away from the local authorities and
placing it in the hands of "federally authorized private censors."1 54

Justice David Souter, also concurring in the judgment, stressed
telecommunications is in a state of flux, with respect to both technol-
ogy and regulation. 155 Due to the fluctuation, Justice Souter ex-
pressed hesitation at comparing cable to an existing standard or
establishing a standard because of the potential impact setting a stan-
dard for one aspect of the telecommunications industry could have on
the others.156 Justice Souter stated:

we should be shy about saying the final word today about
what will be accepted as reasonable tomorrow. In my own
ignorance I have to accept the real possibility that "if we had
to decide today ... just what the First Amendment should
mean in cyberspace, . . . we would get it fundamentally
wrong."157

Recognizing that time may lapse before the Court sets a standard,
Justice Souter noted that the evolution of other aspects of First
Amendment constitutional law, such as the obscenity rule, also oc-
curred over time.158

Justice Sandra Day O'Connor, while agreeing with the plurality's
decision that section 10(a) was constitutional and section 10(b) was
unconstitutional, did not agree that section 10(c) had sufficient "im-
portant differences" from section 10(a) to justify the conclusion that
section 10(c) was unconstitutional. 159 Justice O'Connor stressed the
similarities between the two sections, noting that both sections shared
the same compelling governmental interest of protecting children
from being exposed to indecent material. 160 Moreover, Justice
O'Connor concluded that the origin of the access channel was an insuf-
ficient basis for constitutionality because "the interest in protecting

154. Denver, 116 S. Ct. at 2400 (Stevens, J., concurring).
155. Id. at 2402 (Souter, J., concurring).
156. Id. (Souter, J., concurring). See infra note 157 and accompanying text.
157. Denver, 116 S. Ct. at 2402 (Souter, J., concurring) (quoting Lawrence Lessig,

The Path of Cyberlaw, 104 YALE L.J. 1743, 1745 (1995)).
158. Denver, 116 S. Ct. at 2402-03 (Souter, J., concurring). In support of his position

to delay setting a definite standard, Justice Souter stated,
until a category of indecency can be defined both with reference to the new
technology and with a prospect of durability, the job of the courts will be...
recognizing established First Amendment interests through a close analysis
that constrains the Congress, without wholly incapacitating it..., maintain-
ing the high value of open communication, measuring the costs of regulation
.... and compiling a pedigree of experience with the changing subject."

Id. at 2403.
159. Denver, 116 S. Ct. at 2403 (O'Connor, J., concurring in part and dissenting in

part).
160. Id. (O'Connor, J., concurring in part and dissenting in part).
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children remains the same... "161 Justice O'Connor also determined
both sections 10(a) and (c) to be permissive in nature, allowing cable
operators the choice of whether they will transmit the indecent pro-
gramming. 162  Furthermore, Justice O'Connor concluded that the
means Congress used to addressed the issue of indecent speech on
public access channels was constitutionally permissible. 163 According
to Justice O'Connor, the fact that programming on public access chan-
nels may be subject to both supervisory systems and cable operators
did not make section 10(c) an ill-tailored means to achieving its
goal.164

DISSENTING OPINIONS

Justice Anthony Kennedy, joined by Justice Ruth Bader Gins-
burg, agreed with the plurality that sections 10(b) and (c) were uncon-
stitutional; however, he disagreed that section 10(a) was
constitutional. 165 Justice Kennedy began his opinion by recognizing
that the plurality's opinion,

applies no standard, and by this omission loses sight of ex-
isting First Amendment doctrine. When confronted with a
threat to free speech in the context of an emerging technol-
ogy, we ought to have the discipline to analyze the case by
reference to existing elaborations of constant First Amend-
ment principles. This is the essence of the case-by-case ap-
proach to ensuring protection of speech under the First
Amendment, even in novel settings.166

Justice Kennedy stated that the plurality opinion's most dis-
turbing aspect was its lack of the use of a clear legal standard to de-
cide the case. 167 Justice Kennedy concluded that strict scrutiny
should have been applied to the case because it balanced the interests
at stake in the manner most protective of free speech. 168 Justice Ken-
nedy declared that the plurality took the strict scrutiny standard and
replaced the traditional words with synonyms.' 69 The end result, Jus-

161. Id. at 2403-04 (O'Connor, J., concurring in part and dissenting in part).
162. Id. (O'Connor, J., concurring in part and dissenting in part).
163. Id. at 2404 (O'Connor, J., concurring in part and dissenting in part).
164. Id. (O'Connor, J., concurring in part and dissenting in part).
165. Denver, 116 S. Ct. at 2404 (Kennedy, J., concurring in part, concurring in the

judgment in part, and dissenting in part).
166. Id. (Kennedy, J., concurring in part, concurring in the judgment in part, and

dissenting in part).
167. Id. at 2405 (Kennedy, J., concurring in part, concurring in the judgment in

part, and dissenting in part).
168. Id. at 2406-07 (Kennedy, J., concurring in part, concurring in the judgment in

part, and dissenting in part).
169. Id. at 2406 (Kennedy, J., concurring in part, concurring in the judgment in

part, and dissenting in part).
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tice Kennedy feared, would be that the new formulation would make
principles intended to be protective of speech easy to manipulate and
the plurality's use of synonyms will create confusion for lower courts
and practicing attorneys. 170

Justice Kennedy premised his strict scrutiny analysis by deter-
mining that the public access channels constituted a public forum cre-
ated by the state or local franchise agreement.' 71 Leased access
channels, according to Kennedy, were common carriers created by fed-
eral statute and, therefore, also warranted strict scrutiny because
they served the same function as a public forum.' 72

Justice Kennedy projected that the plurality's unwillingness to
accept the public forum analysis did not relieve the plurality of the
burden of explaining its rationale for not applying strict scrutiny.17

'

Justice Kennedy dismissed the Government's advancement that,
under Pacifica, indecency warranted a lower standard of review be-
cause of the narrowness of the Pacifica holding.174 Justice Kennedy
determined that the considerations the Court used in Pacifica did not
provide adequate justification to use a lesser standard for indecent
speech on cable access channels.175

170. Id. at 2407 (Kennedy, J., concurring in part, concurring in the judgment in
part, and dissenting in part).

171. Id. at 2410. (Kennedy, J., concurring in part, concurring in the judgment in
part, and dissenting in part).

172. Id. at 2412. Common carriers are distinct from broadcasters or the print me-
dia. Dawn L. Johnson, Note, It's 1996: Do You Know Where Your Cyberkids Are? Cap-
tive Audiences and Content Regulation on the Internet, 15 J. MARSHALL J. COMPUTER &
INFO. 51, 65-66 (1996). A common carrier is a service that "'makes a public offering to
provide [communications facilities] whereby all members of the public who choose to
employ such facilities may communicate or transmit intelligence of their own design
and choosing .... '" Midwest Video, 440 U.S. at 701 (citation omitted). Common carri-
ers, such as telephone companies, do not enjoy the First Amendment protection of the
media because they do not "make individualized decisions, in particular cases, whether,
and on what terms to deal." National Ass'n of Regulatory Utility Comm'rs v. FCC, 525
F.2d 630, 634, 641 (1976). The FCC has authority under the Communications Act of
1934 to regulate most phone network operators as common carriers. Note, 107 HARv. L.
REv. 1062, 1066 (1994).

An analysis of public forums is beyond the scope of this Note. For discussions on
the applicability of the public forum analysis to cable access channels, see David
Ehrenfest Steinglass, Note, Extending Pruneyard: Citizens' Right to Demand Public
Access Cable Channels, 71 N.Y.U. L. REV. 1113 (1996); Wally Mueller, Comment, Con-
troversial Programming on Cable Television's Public Access Channels: The Limits of
Governmental Response, 38 DEPAuL L. REV. 1051 (1989).

173. Denver, 116 S. Ct. at 2413 (Kennedy, J., concurring in part, concurring in the
judgment in part, and dissenting in part).

174. Id. at 2415 (Kennedy, J., concurring in part, concurring in the judgment in
part, and dissenting in part).

175. Id. (Kennedy, J., concurring in part, concurring in the judgment in part, and
dissenting in part). The considerations the Court in Pacifica found relevant were that
indecent broadcasting confronts people in their homes where the individual's right to
privacy outweighs the First Amendment rights of the broadcaster and that broadcast
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Applying strict scrutiny, Justice Kennedy found that sections
10(a) and (c) were not constitutional because they were not narrowly
tailored to serve a compelling state interest. 176 Although Justice Ken-
nedy acknowledged the protection of children from indecent speech
was a compelling state interest, Justice Kennedy deemed that the
means were not narrowly tailored because the indecent material could
reach children nevertheless if the operator chose to allow it. i 77

Justice Clarence Thomas, joined by Chief Justice William Rehn-
quist and Justice Antonin Scalia, concurred with the plurality that
section 10(a) was constitutional, but dissented with respect to the re-
mainder of the plurality's decision.178 Justice Thomas recognized the
past failure of the Court to articulate a First Amendment standard
applicable to cable operators, programmers, and viewers, and criti-
cized the plurality for its avoidance of the issue.' 79

In an effort to determine the appropriate First Amendment stan-
dard for cable television, Justice Thomas examined the Court's treat-
ment of two other mediums, broadcast media and print media. 8 0

radio is uniquely accessible to children. Id. (Kennedy, J., concurring in part, concurring
in the judgment in part, and dissenting in part).

176. Denver, 116 S. Ct. at 2416 (Kennedy, J., concurring in part, concurring in the
judgment in part, and dissenting in part).

177. Id. at 2416-17 (Kennedy, J., concurring in part, concurring in the judgment in
part, and dissenting in part). Justice Kennedy also noted that in the process of attempt-
ing to protect children sections 10(a) and (c) deprived adults of indecent programming.
Id.

178. Denver, 116 S. Ct. at 2419 (Thomas, J., concurring in judgment in part and
dissenting in part).

179. Id. at 2419 (Thomas, J., concurring in judgment in part and dissenting in part).
180. Id. (Thomas, J., concurring in judgment in part and dissenting in part). For a

full discussion of the print media standard and the broadcast media standard, see infra
notes 268-325.

Justice Thomas cited Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974)
to demonstrate the First Amendment rights of the print media and contrasted it with
the rights of the broadcast media as seen in Red Lion Broadcasting Co. v. FCC, 395 U.S.
367 (1969). Denver, 116 S. Ct. at 2419-20 (Thomas, J., concurring in judgment in part
and dissenting in part). For an in-depth discussion of both cases, see infra notes 268-
302 and accompanying text.

Miami Herald Publishing Co. v. Tornillo demonstrated the First Amendment rights
of the print media when the Supreme Court rejected, as unconstitutional, a Florida stat-
ute requiring newspapers to allow a reply, at no charge, for political candidates whose
character had been assailed by the paper. Tornillo, 418 U.S. at 256-258. The Court
rejected claims that the paper could be made a public forum, that the statute was con-
stitutional because rather than restricting speech, the statute fostered it, and finally
that the monopoly of the media could justify forcing the paper to speak against its edito-
rial discretion. Id. at 247-254.

Tornillo was contrasted with Red Lion Broadcasting Co. v. FCC, 395 U.S. 367
(1969), which described the First Amendment rights of broadcasters. Denver, 116 S. Ct.
at 2419-20 (Thomas, J., concurring in judgment in part and dissenting in part). Red
Lion gave the public a right of access to ideas presented on broadcast channels and
imposed a fiduciary obligation on the broadcaster to present views representative of the
community that would otherwise be barred. Red Lion, 395 U.S. at 390, 394. The edito-
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Justice Thomas synthesized the historical treatment of cable opera-
tors by the Supreme Court and concluded that cable operators should
be afforded the same First Amendment rights as the print media. 181

Justice Thomas noted that in Turner Broadcasting System, Inc. v.
FCC,182 the Supreme Court held that the broadcast media standard
does not apply to cable television.188 Justice Thomas determined that
in Turner the Court had implicitly recognized "that the programmer's
right to compete for channel space is derivative of, and subordinate to,
the operator's editorial discretion."18 4 From this premise, Justice
Thomas concluded that the rights of viewers were, in turn, derivative
of the programmers in addition to cable operators.18 5 Therefore, Jus-
tice Thomas determined that the cable operators' rights were preemi-
nent over programmers and viewers, and he applied the print media
standard to sections 10(a), (b), and (c).' 8 6

In applying the print media standard with the preeminence of the
cable operators' First Amendment free speech rights, Justice Thomas
questioned the merits of the Petitioner's claims that, as viewers and
cable programmers, their First Amendment rights had been in-
fringed.' 8 7 Justice Thomas noted that, while viewers had a right to
see what the operators willingly transmit, the viewers cannot force
the cable operators to speak.' 88 Likewise, Justice Thomas recognized
that the First Amendment protected a programmer's search "for an
outlet for cable programming, but [the programmer had] no free-
standing First Amendment right to have that programming transmit-
ted."189 Viewing leased and public access channels as "forced speech,"
Justice Thomas stated that there was no constitutionally required en-
titlement to cable access and the right that the petitioners held came
at the expense of the constitutionally-protected editorial discretion of

rial discretion of broadcasters, while deemed to be large, was held to be not as large as
the discretion exercised by the print media. Id. at 386-90.

181. Denver, 116 S. Ct. at 2420 (Thomas, J., concurring in judgment in part and
dissenting in part).

182. 114 S. Ct. 2445 (1994).
183. Denver, 116 S. Ct. at 2421 (Thomas, J., concurring in judgment in part and

dissenting in part). For a full discussion of Turner, see infra notes 370-407 and accom-
panying text.

184. Denver, 116 S. Ct. at 2421 (Thomas, J., concurring in judgment in part and
dissenting in part).

185. Id. (Thomas, J., concurring in judgment in part and dissenting in part).
186. Id. at 2419-25 (Thomas, J., concurring in judgment in part and dissenting in

part).
187. Id. at 2421-22 (Thomas, J., concurring in judgment in part and dissenting in

part).
188. Id. at 2421 (Thomas, J., concurring in judgment in part and dissenting in part).
189. Id. (Thomas, J., concurring in judgment in part and dissenting in part).

[Vol. 301482



CABLE TV REGULATION

the cable operators.' 90 From this premise, Justice Thomas deter-
mined that section 10(a) and section 10(c) were not restrictions on the
free speech rights of cable programmers. 19i

Justice Thomas recognized that section 10(b) was a content-based
restriction on the free speech rights of the programmers, and that in
order to pass constitutional muster it must satisfy strict scrutiny.' 92

The parties agreed that the Government had a compelling interest in
protecting children from indecent speech.' 93 In addition, Justice
Thomas, in disagreement with the majority on the issue, determined
that the section 10(b)'s segregate and block provision was narrowly
tailored to achieve the compelling interest.' 9 4 According to Justice
Thomas, the alternatives suggested by the majority did not effectively
achieve the stated governmental interest, whereas segregating the
material would concentrate the material onto a separate channel and
would assist parents in choosing the programming their children
should watch.1 9 5 Furthermore, Justice Thomas asserted that section
10(b) was meant to be a default provision and nothing in the statute
prevented parents from requesting the channel and then using an al-
ternative method, such as a lock box, to monitor their children's view-
ing habits. 19 6

190. Id. at 2424-25 (Thomas, J., concurring in judgment in part and dissenting in
part).

191. Id. at 2424 (Thomas, J., concurring in judgment in part and dissenting in part).
Justice Thomas rejected the Petitioner's contention that a common carrier status would
change the underlying First Amendment rights of the programmers in relation to the
cable operators, for "[n]othing about common carrier status per se constitutionalizes the
asserted interests of the petitioners .... " Id. at 2425 (Thomas, J., concurring in judg-
ment in part and dissenting in part). For a discussion of "common carriers," see supra
note 172.

Furthermore, the Petitioner's attempt to characterize the public access channels as
public fora was discredited by Justice Thomas because the cable systems are private
property, and private property has never been held to be a public forum, without gov-
ernment ownership or a substantial governmental property interest. Id. at 2426-27
(Thomas, J., concurring in judgment in part and dissenting in part). According to Jus-
tice Thomas, regulatory control over the First Amendment rights of a private entity did
not constitute a property interest. Id. at 2427 (Thomas, J., concurring in judgment in
part and dissenting in part).

192. Denver, 116 S. Ct. at 2429 (Thomas, J., concurring in judgment in part and
dissenting in part). Justice Thomas determined that section 10(b) was a content based
restriction because it required operators who agreed to carry indecent programs to place
the programming on a separate channel and block it based on the fact that it contained
indecency. Id. (Thomas, J., concurring in judgment in part and dissenting in part).

193. Denver, 116 S. Ct. at 2429 (Thomas, J., concurring in judgment in part and
dissenting in part).

194. Id. (Thomas, J., concurring in judgment in part and dissenting in part).
195. Id. (Thomas, J., concurring in judgment in part and dissenting in part).
196. Id. (Thomas, J., concurring in judgment in part and dissenting in part).
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BACKGROUND

HISTORY OF THE REGULATION OF CABLE TELEVISION

Cable television began as community antenna television ("CATV")
in the late 1940s as a method of retransmitting broadcast signals to
remote areas with poor reception.19 7 However, as the CATV system
grew and technology evolved, CATV's function as a retransmitter ex-
panded to offer more services. 198 CATV operators began to offer their
own programming on a system with a drastically increased channel
capacity.199 As CATV evolved, "community antenna television" be-
came an outdated definition and the CATV systems became known as
"cable systems" or "cable television."20 0

Regulation of the cable systems began in the form of franchise
agreements between local municipalities and cable operators.20 1 The
franchise agreements typically provided that, as a condition to receiv-
ing the necessary right-of-ways and access to public easements for
cable installation, the cable operators were required by the localities
to set aside access channels for public, educational, and governmental
use ("public access channels").20 2 The Federal Government did not be-
gin regulating cable systems until 1966 when the Federal Communi-
cations Commission ("FCC") asserted jurisdiction over cable
systems. 20 3 In 1972, the FCC increased its regulation of the cable

197. Wally Mueller, Comment, Controversial Programming on Cable Television's
Public Access Channels: The Limits of Governmental Response, 38 DEPAUL L. REv. 1051,
1052-1053 (1989).

198. Mueller, 38 DEPAUL L. Rv. at 1055-56.
199. Id. at 1054 & n.20.
200. Id. at 1055-56.
201. Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374, 2407 (1996)

(Kennedy, concurring in part, concurring in the judgment in part, and dissenting in
part).

202. Denver, 116 S. Ct. at 2407-08 (Kennedy, concurring in part, concurring in the
judgment in part, and dissenting in part). Cables for the system are either laid under-
ground or strung along utility poles. Mueller, 38 DEPAUL L. REv. at 1054. A franchise
allows the local government to "control access to public rights of way and easements and
to minimize disruption to traffic and other public activity from the laying of cable lines."
Denver, 116 S. Ct. at 2407. The agreement is similar to a license and permits the cable
operator to construct or operate a system. Id. at 2407-08.

Cable operators are those who transmit the programming to the subscriber and are
typically the owners of the physical network of cable that is used to transmit the pro-
gramming. Turner Broad. Sys., Inc. v. FCC, 114 S. Ct. 2445, 2452 (1994). Program-
ming on cable television comes from a variety of sources. Denver, 116 S. Ct. at 2381.
Most programming comes from cable programmers, such as CNN, MTV, ESPN, and
American Movie Classics, who produce programs and then license or sell the shows to
cable operators. Turner, 114 S. Ct. at 2452. Other sources of programming include
those produced by the cable operator itself and retransmittal of over-the-air broadcast
stations. Denver, 116 S. Ct. at 2381.

203. Mueller, 38 DEPAuL L. REv. at 1066-67.
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industry by requiring large cable companies to set aside both public
access and leased access channels.20 4

In 1979 the United States Supreme Court struck down the FCC's
access requirement in FCC v. Midwest Video,20 5 finding that the FCC
went beyond their jurisdiction without express authority from Con-
gress.20 6 Congress responded to the Supreme Court's ruling by ad-
dressing the access issue in the Cable Communications Policy Act of
1984 ("Act of 1984" or "1984 Act").20 7 Under the Act of 1984, any cable
operator whose system had more than thirty-six channels was re-
quired to set aside ten to fifteen percent of the channels for the com-
mercial use of programmers who were not affiliated with the cable
operator ("leased access channels"). 20 8 Furthermore, the Act of 1984
authorized local franchising authorities to grant or renew local cable
franchises agreements on the condition that cable operators set aside
channels dedicated to public, educational and governmental use ("pub-
lic access channels"). 20 9 The cable operators were forbidden to exer-
cise any editorial control over the content of the programming placed
on the leased access channel or on the public access channel by the
non-affiliated programmer. 2 10 Because the editorial control was re-
moved, the Act of 1984 also granted cable operators immunity from

204. Denver, 116 S. Ct. at 2408.
205. 440 U.S. 689 (1979).
206. FCC v. Midwest Video Corp., 440 U.S. 689 (1979). The Supreme Court struck

down the FCC regulation because it was beyond the FCC's authority as prescribed in
the Communications Act of 1934. Midwest Video Corp., 440 U.S. at 696, 708-09. See
infra notes 327-41 and accompanying text for discussion of Midwest Video.

207. Scott A. Samuels, Note, Intermedia Discrimination in the Information Age: The
Implications of Turner Broadcasting Sys., Inc. v. FCC, 3 GEO. MASON INDEP. L. REV.
403, 410 (1995). The Cable Communications Policy Act of 1984, codified at 47 U.S.C.
§§ 521-639 (1989) was amended by the Cable Television Consumer Protection and Com-
petition Act of 1992, which is codified at 47 U.S.C. §§ 521-558 (1994).

208. Alliance for Community Media v. FCC, 56 F.3d 105, 110 (D.C. Cir. 1995) vacat-
ing, Alliance for Community Media v. FCC, 10 3d 812, 814 (D.C. Cir. 1993), af/d in part,
reversed in part, sub nom., Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374
(1996). Affiliated programmers are those whom the system operator chooses to carry,
such as TNT or ESPN. See Turner, 114 S. Ct. at 2452 (noting the affiliated program-
mers are outside sources that are selected by the cable operators). The non-affiliated
programmer is one who gains access statutorily. See Denver, 116 S. Ct. at 2381 (stating
that "a leased channel' is a channel that federal law requires a cable system operator to
reserve for commercial lease by unaffiliated third parties."). An example of a non-affili-
ated, commercial leased access channel user is a local newspaper in Athens, Georgia
who leased an access channel to produce a news program for the area. Mueller, 38
DEPAuL L. REv. at 1066.

209. Alliance, 56 F.3d at 111; Campbell, Angela J., Court to Address Constitutional-
ity of Government Efforts to Discourage Indecent Programming on Cable Access Chan-
nels, (Apr. 1996), 1996 WL 259514, at *2.

210. Alliance, 56 F.3d at 110. The cable operator was permitted to consider the con-
tent of the programming on the leased access channels to set a price that was reason-
able for the channel use. Id.
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both civil and criminal liability for any programming on the leased
access or public access channels. 211

After removing the editorial control of access channels from the
cable operators, Congress provided the editorial control to the local
franchising authorities. 2 12 The local franchising authority was per-
mitted to regulate or bar leased access programming if the authority
determined that the programming was "obscene, or [was] in conflict
with community standards in that it [was] lewd, lascivious, filthy, or
indecent or [was] otherwise unprotected by the Constitution of the
United States."213 The 1984 Act also required cable operators to pro-
vide, upon subscriber's request, a "lockbox," so that the subscriber
may block the reception of programming they did not wish to
receive.214

In 1992, Congress amended the Act of 1984 with the Cable Televi-
sion Consumer Protection and Competition Act of 1992 ("Act of 1992"
or "1992 Act").215 The 1992 Act encompassed many aspects of cable
television, including pricing, competition, broadcasting must-carry
regulations and access channels.216 Congress passed one of the provi-
sions, section 10, in direct response to the sexually explicit program-
ming on both public and leased access channels. 217 Leased access
channels in New York City, for example, transmitted programs that
"featur[ed] people performing oral sex; . . . [another programmer
showed] ads promoting 'incest, bestiality, [and] even rape'" while

211. Alliance, 56 F.3d at 110-11. The liability for the program's content thus rested
on the cable programmer. See id.at 110-11 (describing the removal of editorial control
from cable operators).

212. Alliance, 56 F.3d at 110.
213. Id. (quoting 47 U.S.C. § 532(h) (1988).
214. Mueller, 38 DEPAUL L. Rav. at 1083-84 (citing 1984 Cable Act, 47 U.S.C.

§ 544(dX2)(A) (1988)). The lock box, or "parental control device" is an apparatus that
allows the subscriber to select the programming the subscriber did not wish to receive
and to block the channel's reception on the television. Id. at 1084. The lock box was
implemented to "help protect children by permitting their parents to 'lock out' those
programs or channels that they did not want their children to see." Denver, 116 S. Ct.
at 2393. The lock box is available through the affirmative action of the subscriber con-
tacting the cable operator and leasing or purchasing the device. Id. Furthermore, the
mechanism only blocks out channels if it is properly set and the subscriber is informed
of the programming schedule. Id. at 2429 (Thomas, J., concurring in the judgment in
part and dissenting in part).

215. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, 106 Stat. 1460 (codified in scattered sections of 47 U.S.C.). The 1992 Act
was passed after much controversy in Congress and over a presidential veto. R. Stuart
Phillips, Note, The Fourth Estate and the Third Level: Turner Broadcasting System, Inc.
v. Federal Communications Commission - Cable Television and Intermediate Scrutiny,
23 PEPP. L. REv. 651, 651 (1996).

216. Phillips, 23 PEPP. L. REv. at 658-60, 658 n.54. For a discussion of a case deal-
ing with the constitutionality of the must carry provisions, see infra notes 370-407 and
accompanying text.

217. Alliance, 56 F.3d at 117-18.
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leased access channels in Puerto Rico carried the Playboy Channel.218

For the explicit purpose of limiting children's access to indecent pro-
gramming, Congress attempted to gain control of the sexually explicit
programming transmitted on public access and leased access
channels.

219

The Act of 1992 directed the FCC to promulgate rules effectuating
the scheme Congress set forth in sections 10.220 Section 10(a) of the
1992 Act directs the FCC to "permit[ ] a cable operator to ... pro-
hibit[ ] programming [on leased access channels] that the cable opera-
tor reasonably believes describes or depicts sexual or excretory
activities or organs in a patently offensive manner as measured by
contemporary community standards."221 Cable operators who choose
to transmit indecent material on the leased access channels, per sec-
tion 10(b) of the 1992 Act, must be informed by the cable programmer
of such programming, "place on a single channel all indecent pro-
grams, . . . [and] block such single channel unless the subscriber re-
quests access to such channel in writing.... " 22 2 Section 10(c) of the

218. Id. at 117 (quoting 138 CONG. REc. S646 (daily ed. Jan. 30, 1992) (statement of
Sen. Helms)).

219. Alliance for Community Media v. FCC, 10 F.3d 812, 820 (D.C. Cir. 1993) vacat-
ing, Alliance for Community Media v. FCC, 10 3d 812, 814 (D.C. Cir. 1993), affd in part,
reversed in part, sub nom., Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374
(1996). See 47 U.S.C. § 532(j)(1) (stating that the purpose behind the 1992 Act was "to
limit the access of children to indecent programming.... ."). "Experience under the 1984
Act moved Congress to legislate as it did." Alliance, 56 F.3d at 117.

220. 47 U.S.C. § 531 note, § 532(j)(a) (1994).
221. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.

No. 102-385, § 10(a), 106 Stat. 1460, 1486 (codified at 47 U.S.C. § 532(h) (1994). The
full text of the section reads:

Sec. 10. Children's Protection From Indecent Programming on Leased Access
Channels
(a) Authority to Enforce. -
Section 612(h) of the Communications Act of 1934 (47 U.S.C. 532(h)) is
amended -
(1) by inserting "or the cable operator" after "franchising authority"; and
(2) by adding at the end thereof the following- "This subsection shall permit a
cable operator to enforce prospectively a written and published policy of prohib-
iting programming that the cable operator reasonably believes describes or de-
picts sexual or excretory activities or organs in a patently offensive manner as
measured by contemporary community standards."

Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-
385, § 10(a), 106 Stat. 1486, 1486 (codified at 47 U.S.C. § 532(h) (1994)).

222. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, § 10(b), 106 Stat. 1460 (codified at 47 U.S.C. § 532(jX1) (1994)). Section
10(b) reads in full as:

(b) Commission Regulations..
Section 612 of the Communications Act of 1934 (47 U.S.C. 532) is amended by
inserting after subsection (i) (as added by section 9(c) of this Act) the following
new subsection:
"(j)(1) Within 120 days following the date of the enactment of this subsection,
the Commission shall promulgate regulations designed to limit the access of
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1992 Act instructs the FCC to "enable a cable operator.., to prohibit
the use,... of any channel capacity of any public, educational, or gov-
ernmental access facility for any programming which contains obscene
material, sexually explicit conduct, or material soliciting or promoting
unlawful conduct."223 Finally, section 10(d) of the 1992 Act removes
the cable operators' protection from civil and criminal liability for the
transmission of obscene material on the access channels. 224

The FCC promulgated regulations which implemented section 10
of the 1992 Act.225 The regulations nearly mirrored the wording of
section 10, defining "indecent programming" as "programming that
describes or depicts sexual or excretory activities or organs in a pa-
tently offensive manner as measured by contemporary community
standards for the cable medium."226

children to indecent programming, as defined by Commission regulations, and
which cable operators have not voluntarily prohibited under subsection (h) by -
(A) requiring cable operators to place on a single channel all indecent pro-
grams, as identified by program providers, intended for carriage on channels
designated for commercial use under this section;
(B) requiring cable operators to block such single channel unless the subscriber
requests access to such channel in writing; and
(C) requiring programmers to inform cable operators if the program would be
indecent as defined by Commission regulations.
(2) Cable operators shall comply with the regulations promulgated pursuant to
paragraph (1)."

Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-
385, § 10(b), 106 Stat. 1486, 1486 (codified at 47 U.S.C. § 532(j)(1) (1994)).

223. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, § 10(c), 106 Stat. 1460, 1486 (codified at 47 U.S.C. 531 note (1994)). The
full text of section 10(c) reads:

(c) Prohibits System Use.
Within 180 days following the date of the enactment of this Act, the Federal
Communications Commission shall promulgate such regulations as may be
necessary to enable a cable operator of a cable system to prohibit the use, on
such system, of any channel capacity of any public, educational, or governmen-
tal access facility for any programming which contains obscene material, sexu-
ally explicit conduct, or material soliciting or promoting unlawful conduct.

Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-
385, § 10(c), 106 Stat. 1486, 1486 (codified at 47 U.S.C. § 531 note (1994)).

224. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, § 10(d), 106 Stat. 1486, 1486 (codified at 47 U.S.C. § 558 (1994)). Specifi-
cally section 10(d) of the statute states:

(d) Conforming Amendment.
Section 638 of the Communications Act of 1934 (47 U.S.C. § 558) is amended by
striking the period at the end and inserting the following: "unless the program
involves obscene material."

Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-
385, § 10(d), 106 Stat. 1486, 1486 (codified at 47 U.S.C. § 558 (1994)).

225. 47 C.F.R. §§ 76.701-02 (1995).
226. 47 C.F.R. § 76.701(g) (1995). Compare Cable Television Consumer Protection

and Competition Act of 1992, 47 U.S.C. § 532(h) (1994) (defining "indecency" as
"describ[ing] or depict[ing] sexual or excretory activities or organs in a patently offen-
sive manner as measured by contemporary community standards") with 47 C.F.R.
§ 76.701(g) (1995) (defining "indecent" as "describ[ing] or depict[ing] sexual or excretory
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THE SUPREME CouRTs TREATMENT OF INDECENT SPEECH

Section 10 of the 1992 Act was not the first time Congress had
attempted to control indecent speech. 227 However, indecency, unlike
obscenity, is a form of constitutionally protected speech.228 Therefore,
the Supreme Court has carefully examined regulations on indecent
speech, taking into account the extent of the limitation and the char-
acteristics of the medium at issue.229

In FCC v. Pacifica Foundation,230 the United States Supreme
Court permitted Congress to regulate indecent language on broadcast
radio.231 Pacifica Foundation ("Pacifica") owned a radio station that
played satirical comedian George Carlin's monologue, "Filthy Words,"
on the air in the afternoon. 232 The monologue deliberately and re-
peatedly used words that were, as Carlin himself described, "words
you couldn't say on the public.., airwaves."23 3 The FCC, in response
to a parent's complaint, issued an order stating that, although formal
action would not be taken, the broadcast of the monologue had sub-
jected Pacifica to possible sanctions.234

The FCC, using its statutory authority to regulate indecent broad-
casting, defined "indecent" as "intimately connected with the exposure
of children to language that describes, in terms patently offensive as
measured by contemporary community standards for the broadcast
medium, sexual or excretory activities and organs, at times of the day
when there is a reasonable risk that children may be in the audi-
ence." 235 Noting that the monologue was aired at a time when chil-
dren were likely to be listeners, as well as describing the language as
"depict[ing] sexual and excretory activities in a patently offensive
manner," the FCC found Carlin's monologue to be indecent.236 The

activities or organs in a patently offensive manner as measured by contemporary com-
munity standards for the cable medium.").

227. See, e.g., Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115 (1989). For a
discussion of Sable, see infra notes 243-51 and accompanying text.

228. Compare Sable, 492 U.S. at 126 (stating the First Amendment protects inde-
cent material) with Roth v. United States, 354 U.S. 476, 492 (1957) (holding obscenity
is unprotected by the First Amendment).

229. For a discussion of the Supreme Court taking into account the characteristics
of the medium, see infra, notes 230-42 and accompanying text. For a discussion of a
decision where the Court examined the extent indecency was regulated, see infra, notes
243-51 and accompanying text.

230. 438 U.S. 726 (1978).
231. FCC v. Pacifica Found., 438 U.S. 726, 729-30, 750 (1978).
232. Pacifica, 438 U.S. at 729-30.
233. Id. at 729. The Supreme Court reprinted the full text of Carlin's "Filthy

Words" monologue in an appendix to its opinion. Id. at 751-55.
234. Pacifica, 438 U.S. at 730. The FCC did state that the monologue would be

taken into account when it was time to renew Pacifica's license. Id.
235. Pacifica, 438 U.S. at 731-32.
236. Id. at 732.

1997] 1489



CREIGHTON LAW REVIEW

FCC clarified its order by stating that indecent speech may be aired
only during times when children were not likely to be audience
listeners.237

Pacifica appealed to the United States Court of Appeals for the
District of Columbia which reversed the FCC's decision. 238 The Court
of Appeals concluded that the FCC's order was statutorily forbidden
censorship or, alternatively, was functionally equivalent to an over-
broad rule.2 39

The FCC petitioned for a writ of certiorari, and the United States
Supreme Court granted certiorari to determine whether the Carlin
broadcast was indecent and whether the FCC's order violated the
First Amendment. 240 The Supreme Court rejected Pacifica's objec-
tions to the FCC's definition of indecency and, upholding the FCC's
definition, concluded that the broadcast was indecent.241 In a holding
the Court emphasized as "narrow," the FCC's order regulating inde-
cent speech was upheld as constitutional because of the unique char-
acter of broadcasting, its pervasive presence in one's home, and the
accessibility of the indecent material by children.242

The Supreme Court again addressed the regulation of indecent
speech in Sable Communications of California, Inc. v. FCC.24 3 At is-
sue in Sable was the 1988 amendment to the Communications Act of
1934 which banned both obscene and indecent interstate telephone
messages used for commercial purposes. 244 Sable Communications of
California, Inc. ("Sable Communications"), a provider of a "dial-a-
porn" service in conjunction with a telephone network, sought declara-

237. Id. at 732-33.
238. Id. at 733.
239. Id.
240. Id. at 734.
241. Id. at 741.
242. Id. at 748-50. The Court noted the importance of context in the regulation of

speech, stating, "it [was] undisputed that the content of Pacifica's broadcast was vul-
gar,' 'offensive,' and 'shocking.' Because content of that character is not entitled to abso-
lute constitutional protection under all circumstances, we must consider its context in
order to determine whether the [FCC's] action was constitutionally permissible." Id. at
747-48.

243. 492 U.S. 115 (1989). See infra notes 244-251 and accompanying text.
244. Sable Communications of Cal, Inc. v. FCC, 492 U.S. 115, 117 (1989). Specifi-

cally, the challenged 1988 amendment stated:
(b)(1) Whoever knowingly
(A) in the District of Columbia or in interstate or foreign communication, by
means of telephone, makes (directly or by recording device) any obscene or in-
decent communication for commercial purposes to any person, regardless of
whether the maker of such communication placed the call; or
(B) permits any telephone facility under such person's control to be used for an
activity prohibited by subparagraph (A), shall be fined not more than $50,000
or imprisoned not more than six months, or both.

47 U.S.C. § 223 (1988).
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tory relief in the United States District Court for the Central District
of California asserting that the statute violated its rights under the
First Amendment. 245 The district court upheld the 1988 amend-
ment's ban on obscene messages, but determined that the indecency
ban was unconstitutional and, therefore, issued a preliminary injuc-
tion on the application of the indecency ban.2 46 The FCC appealed
directly to the United States Supreme Court. 247

On appeal, the Supreme Court affirmed the district court's deter-
mination that the ban of obscene telephone messages was constitu-
tional, noting that obscenity does not fall within the protection of the
First Amendment.248 Distinguishing between obscene speech that is
unprotected by the Constitution and constitutionally protected inde-
cent speech, the Court struck down the ban on indecency. 249 The
Court recognized that the Government had a compelling interest in
protecting children's psychological and physical well-being, that "ex-
tends to shielding minors from the influence of literature that is not
obscene by adult standards."250 The Court concluded, however, that
the total ban on indecency was not narrowly tailored to serve the gov-
ernment's compelling interest because other means, such as requiring
credit cards and scrambling devices, were less restrictive. 251

CATEGORIZATION VS. BALANCING THEORIES OF CONSTITUTIONAL

INTERPRETATION

The determination of the constitutionality of indecent speech, or
any type of speech, is reached after the Court decides the appropriate
standard to apply.2 52 Which standard to apply, in turn, depends par-
tially on the medium of communication and how the Court determines
the Constitution applies to that medium.253

The Supreme Court traditionally has used two different analyses
in determining how the Constitution applies in a particular context:

245. Sable, 492 U.S. at 115, 117-18. "Dial-a-porn" is recorded sexually-oriented
messages which, for a fee, callers may receive when they dial the service's phone
number. Id. at 117-18.

246. Sable, 492 U.S. at 118-19.
247. Id. at 119 n.2.
248. Id. at 124.
249. Id. at 124, 131.
250. Id. at 126.
251. Id. at 130-31 & n.10.
252. See generally FCC v. Pacifica Found., 438 U.S. 726 (1978) (holding that the

FCC's ban on indecent speech on the radio was constitutional after determining that
radio was subject to limited First Amendment protection under the broadcast
standard).

253. See e.g. Pacifica, 438 U.S. at 748 (noting that the medium of broadcast receives
"the most limited First Amendment protection," while newspapers receive the most
First Amendment protection).
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categorization and balancing. 254 Categorization has been defined as
"classification and labeling .... Once the relevant right and mode of
infringement have been described, the outcome follows, without any
explicit judicial balancing of the claimed right against the govern-
ment's justification for the infringement."255 Balancing, on the other
hand, does not involve predetermined outcomes, but rather weighs the
competing interests and rights of the involved parties. 256

Categorization involves the bipolar tests of strict scrutiny and ra-
tional review. 257 A law passes strict scrutiny if the government
proves that the law is "narrowly tailored" to serve a "compelling gov-
ernment interest."25 8 At the other end of the spectrum is rational re-
view where the law passes constitutional muster if the government
had a rational basis for passing it and that rational basis is reasonably
related to the government's goal. 25 9 With categorization, a court de-
termines the interest at stake and the method of infringement; a court
then relies on precedent and applies one of the two relevant tests with
a predetermined outcome. 260 If a direct precedent does not exist, a
court will use an analogy to an existing precedent. 261 Typically, strict
scrutiny results in the law being struck down, while the statute usu-
ally survives under a rational review.262

The other method, balancing, relies on case-by-case analysis to ar-
rive at its outcome. 263 What is referred to as "intermediate scrutiny"
is somewhere between balancing and categorization: while it has a
particular formulation, the outcome is not predetermined and the
competing interests of each party is taken into account.264 Fears of
"Lochnerizing" abound among critics of the balancing method, while

254. Kathleen M. Sullivan, Post-Liberal Judging: The Roles of Categorization and
Balancing, 63 U. CoLO. L. REv. 293, 293-94 (1992).

255. Sullivan, 63 U. CoLo. L. REv. at 293.
256. Id. at 293-94. For additional information regarding the differences between

categorization and balancing, see Peter Krug, Justice Thurgood Marshall and News Me-
dia Law: Rules Over Standards?, 47 OKLA. L. REV. 13, 14 (1994).

257. Sullivan, 63 U. CoLO. L. Rxv. at 295-96.
258. Toni Elizabeth Gilbert, Note, Economic Regulation of the Cable Television In-

dustry: Reigning in a Giant at the Expense of the First Amendment, 45 CATH. U. L. REv.
615, 624 (1996) (citing Simon & Schuster, Inc. v. Members of the New York Crime Vic-
tims Bd., 502 U.S. 105, 118 (1991)).

259. GERALD GUNTHER, CONsTrruTIoNAL LAw 454 (11th ed. 1985).
260. Sullivan, 63 U. CoLO. L. REv. at 296.
261. See Cass R. Sunstein, On Analogical Reasoning, 106 HARv. L. REV. 741, 748,

759-67 (1993) (stating that analogical reasons applies to open questions and then apply-
ing settled First Amendment doctrines to the action of cross-burning to find the appro-
priate analogy).

262. Sullivan, 63 U. CoLO. L. REV. at 296.
263. Krug, 47 OLA. L. REv. at 14.
264. Sullivan, 63 U. CoLO. L. REv. at 296 n.9, 297.
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advocates maintain that the balancing method allows for flexibility.2 65

The critics of categorization claim that such an approach is too rigid; a
claim which advocates disregard, stating that the tests allow for
predictability. 266

With respect to jurisprudence dealing with the editorial control of
the media and the First Amendment, the United States Supreme
Court has traditionally followed two lines of reasoning, applying strict
scrutiny in cases involving restrictions on the editorial control of print
media while it has permitted rationality review when dealing with the
editorial control in broadcasting. 267

COMPARISON OF THE SUPREME COURT'S FIRST AMENDMENT TESTS FOR

BROADCAST AND PRINT MEDIA

Under Red Lion Broadcasting Co., Inc. v. FCC268 broadcasters
were subject to a lesser degree of First Amendment protection than
other mediums. 269  In Red Lion, the FCC determined that a radio
station, WGCB, had personally attacked a writer on the air without
providing an equal opportunity for the author to reply.270 The FCC
found that the personal attack violated the radio station's duty under

265. See Sullivan, 63 U. CoLO. L. REV. at 294 (recognizing that Justices Scalia and
Kennedy have "condemned balancing for affording judges excessive discretion."). Exces-
sive judicial discretion is sometimes referred to as "Lochnerizing," a term used to de-
scribe courts "legislating from the bench." Id. at 296.

266. Krug, 47 OKLA. L. REV. at 14.
267. Compare Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 258 (1974) (using

strict scrutiny to strike down a "right of reply" statute applicable to newspapers) with
FCC v. Pacifica Found., 438 U.S. 726, 747-51 (1978) (using rationality review to uphold
an order by the FCC banning indecent speech on the radio). For a law to pass interme-
diate scrutiny in a First Amendment context, the law must be content-neutral with only
an incidental burden on speech and the government must show that it has a substantial
or important interest to justify the law. See, e.g. Turner Broad. Sys. v. FCC, 114 S. Ct.
2445, 2469 (1994) (stating that the "intermediate level of scrutiny [was] applicable to
content-neutral restrictions that impose an incidental burden on speech. [A] content-
neutral regulation will be sustained if it furthers an important or substantial govern-
mental interest.").

268. 395 U.S. 367 (1969).
269. Compare Red Lion Broad. Co., Inc. v. FCC, 395 U.S. 367, 390 (1969) (holding

that it is the First Amendment right of the people, "not the right of the broadcasters,
which is paramount.") with Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 258
(1974) (holding that "[tihe choice of material to go into a newspaper, and the decisions
made as to limitations on the size and content of the paper, and treatment of public
issues and public officials - whether fair or unfair - constitutes the exercise of editorial
control and judgment. It has yet to be demonstrated how governmental regulation of
this crucial process can be exercised consistent with First Amendment guarantees of
free press. .. ").

270. Red Lion, 395 U.S. at 371-72. As part of a "Christian Crusade" series, the radio
station aired a 15 minute broadcast by Rev. Billy James Hargis who discussed a book,
'Goldwater - Extremist on the Right' by author Fred Cook. Id. at 371. Hargis told his
audience that Cook had been fired from his newspaper job for defamation of city officials
and was currently working for a Communist-aligned paper, that Cook attacked J. Edgar
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a FCC regulation requiring equal airing of opposite sides of an issue, a
practice known as the fairness doctrine.271 The radio station chal-
lenged the constitutionality of the fairness doctrine in the United
States Court of Appeals for the District of Columbia Circuit, arguing
that the First Amendment afforded the station full discretionary au-
thority regarding programming issues. 272 The court of appeals af-
firmed the FCC's determination, finding that the fairness doctrine was
viable and did not impede upon the radio station's First Amendment
rights.273 The radio station appealed the decision to the United
States Supreme Court.274

On appeal, the Supreme Court found the fairness doctrine to be
constitutional, concluding that the regulation actually enhanced free
speech and press, rather than restricted it.275 The Court relied on the
"scarcity doctrine," which recognizes that the resource of broadcast
frequencies is scarce; therefore, because of the scarcity, the Govern-
ment maintains the authority to regulate the medium.276 The Court
noted that without governmental intervention, the medium of radio
would be virtually useless because no one would be heard over the
chaotic din of competing voices on the airwaves. 277 Therefore, the
Court recognized, the Government had implemented a system of
granting licenses in an attempt to allocate the scarce resource. 278

However, the Court concluded, merely because some licensees are
granted use of the scarce resource of broadcast frequencies under the
government's necessary system, it does not follow that they are also
granted superior First Amendment rights.279 The Court recognized
that there was a First Amendment interest at stake in broadcasting

Hoover and defended Alger Hiss, and that Cook's book was written to "smear and de-
stroy Barry Goldwater." Id.

271. Red Lion, 395 U.S. at 372. The fairness doctrine was originally directed toward
political speech with the requirement of equal air time for every qualified candidate for
public office. Id. at 369-70. Political editorializing and personal attacks in the area of
controversial public issues were two offshoots of the doctrine that became codified
through FCC regulations. Id. at 370. The doctrine's application with respect to per-
sonal attacks on the radio required that a transcript, tape or summary of the broadcast
be sent to the person attacked on the air, and reply time be provided for that person,
whether or not the person would pay for the time. Id. at 372.

272. Red Lion, 395 U.S. at 372, 386.
273. Id. at 372-73.
274. Id. at 368-69.
275. Id. at 375.
276. Id. at 376, 390. Although the Supreme Court has recognized in a later decision

that the scarcity doctrine has been widely criticized in light of cable and satellite televi-
sion, the Court upheld its application, refusing to address the issue of emerging technol-
ogies until requested to do so by Congress or the FCC. FCC v. League of Women Voters
of Cal., 468 U.S. 364, 376-77 n.11 (1984).

277. Red Lion, 395 U.S. at 376.
278. Id. at 376-77 & n.5.
279. Id. at 389.
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but "differences in the characteristics of new media justify differences
in the First Amendment standards applied to them."280 The Court
noted that, although licenses were granted to only a few individuals,
the public interest in the broadcast frequencies was recognized when
the FCC, and later Congress, imposed a duty upon the broadcaster to
provide adequate coverage of issues of public concern. 21 The Court
deemed the licensed broadcasters "proxies for the entire community"
and the Court determined that the First Amendment right of the
viewer to receive access to ideas was paramount over the
broadcaster. 28 2

The print media, in contrast to the broadcast media, is afforded
the greatest amount of deference in the spectrum of First Amendment
protection.28 3 This extreme deference is provided in the Constitution
itself, for the First Amendment specifically states "Congress shall
make no law... abridging the freedom.., of the press ... "284 As a
result, the Supreme Court applies strict scrutiny when a restriction on
the editorial freedom of a newspaper editor is at issue.28 5

In Miami Herald Publishing Co. v. Tornillo286 a Florida "right of
reply" statute granted political candidates the right to counter, in the
same publication at no cost, any personal attack printed in a newspa-
per.2 8 7 The statute required the newspaper to print the reply in equal

280. Id. at 386.
281. Id. at 377, 380. Adequate coverage included providing fair and accurate repre-

sentation of opposite sides of an issue. Id. at 377.
282. Red Lion, 395 U.S. at 390, 394.
283. Compare Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974) (apply-

ing strict scrutiny to a "right of reply" statute applicable to newspapers) with Red Lion
Broad. Co. v. FCC, 395 U.S. 367, 390 (1969) (holding that the First Amendment right of
the public is paramount over the First Amendment right of broadcasters). See Holli K.
Sands, Note, The Supreme Court Turns Its Back on the First Amendment, the 1992
Cable Act and the First Amendment: Turner Broadcasting Sys., Inc. v. FCC, 3 VILL.
Sprs. & ENT. L.J. 295, 307-08 (1996) (stating that "[n]ewspaper editors enjoy the high-
est level of First Amendment protection .... [On the other hand,] regulation of the
broadcast media is subjected to the least amount of First Amendment scrutiny.")

284. U.S. CONST. amend. I.
285. Sands, 3 VILL. SpTs. & ENT. L.J. at 307 (citing Miami Herald Publishing Co. v.

Tornillo, 418 U.S. 241, 258 (1974).).
286. 418 U.S. 241 (1974).
287. Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 244 (1974). The statute

also provided that the right of reply existed if the newspaper assailed the record of the
political candidate. Tornillo, 418 U.S. at 244. The specific wording of the statute, as
found in the 1973 Florida Statutes Annotated, is as follows:

104.38 Newspaper assailing candidate in an election; space for reply
If any newspaper in its columns assails the personal character of any candidate
for nomination or for election in any election, or charges said candidate with
malfeasance or misfeasance in office, or otherwise attacks his official record, or
gives to another free space for such purpose, such newspaper shall upon re-
quest of such candidate immediately publish free of cost any reply he may
make thereto in as conspicuous a place and in the same kind of type as the
matter that calls for such reply, provided such reply does not take up more
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space and place it in equal prominence as the original character as-
sault.28 8 The Miami Herald published a negative editorial criticizing
Pat Tornillo, a candidate for the Florida House of Representatives. 28 9

When Tornillo demanded that the newspaper print his verbatim re-
sponse to the charges, the paper refused. 290 Tornillo brought suit in
the Dade County Circuit Court seeking declaratory and injunctive re-
lief.29 1 The circuit court denied relief, holding that, by requiring a
newspaper to print certain material, the statute was an unconstitu-
tional infringement of the First Amendment freedom of press. 292

Tornillo appealed the circuit court's decision directly to the Florida
Supreme Court which reversed the circuit court.293 The Florida
Supreme Court held that the statute enhanced free speech by further-
ing a "broad societal interest in the free flow of information to the pub-
lic" and thus rendered the statute constitutional. 294 The Miami
Herald subsequently petitioned the United States Supreme Court for
a writ of certiorari.295

The Supreme Court granted certiorari to prevent "further harm
[to] the operation of a free press."296 The Supreme Court reversed the
Florida Supreme Court and declared that the editorial function of the
newspaper was itself speech and a statute that compelled a paper to
print a reply amounted to forced speech in violation of the First
Amendment. 297 The Court found that the Florida statute obstructed
the newspaper's freedom of speech in two ways.298 First, the Court
determined that, "Government-enforced right of access inescapably
'dampens the vigor and limits the variety of public debate'" because
with the statute in effect, the newspaper might refrain from publish-

space than the matter replied to. Any person or firm failing to comply with the
provisions of this section shall be guilty of a misdemeanor of the first degree,
punishable as provided in § 775.082 or § 775.083.

FLA. STAT. ANN. § 104.38 (West 1973).
288. Tornillo, 418 U.S. at 244.
289. Id. The candidate, Pat Tornillo, was an agent for the teachers in their collec-

tive bargaining and the Executive Director of the Classroom Teachers Association. Id.
at 243. The newspaper printed two editorials which criticized the candidate's involve-
ment with a teacher's strike and questioned his fitness for the state House of Represent-
atives. Id. at 244-44 n.1.

290. Tornillo, 418 U.S. at 243-44.
291. Id. at 244.
292. Id. at 245. The circuit court reasoned that by forcing a paper to print certain

material, the statute was no different than telling a paper what it must not print. Id. at
245.

293. Tornillo, 418 U.S. at 245.
294. Id. at 245-46.
295. Miami Herald Publishing Co. v. Tornillo, 414 U.S. 1142, 1142 (1974).
296. Tornillo, 418 U.S. at 247 n.6.
297. Id. at 256, 258.
298. See infra notes 299-302 and accompanying text.
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ing material that it might otherwise publish.299 Second, the Court de-
termined the newspaper's free speech was obstructed by the very
nature of the paper itself.300 According to the Court:

A newspaper is more than a passive receptacle or conduit for
news, comment, and advertising. The choice of material to go
into a newspaper, and the decisions made as to limitations on
the size and content of the paper, and treatment of public is-
sues and public officials - whether fair or unfair - constitute
the exercise of editorial control and judgment.301

By forcing the Miami Herald to speak when it might prefer to remain
silent, the Court concluded that the statute impermissibly impeded
the constitutionally protected editorial function of the newspaper.30 2

In Pacific Gas & Electric Co. v. Public Utilities Commission of
California,30 3 the Supreme Court expanded on its theory of the consti-
tutionally protected editorial function prohibiting forced speech. 30 4 At
issue in Pacific Gas was a newsletter published by the privately owned
utility company, printed on the billing envelopes and included in the
utility's monthly billing statements. 30 5 A consumer group intervened
in the California Pubic Utilities Commission's ("the Commission") re-
view of Pacific Gas and Electric Company's ("the Utility") rate-making
plan.30 6 The consumer group demanded that the Utility be prohibited
from continuing to print the newsletter because of the added cost to
the customer.30 7 The Commission noted that the newsletter was
printed on the envelopes' "extra space," and concluded that the "extra
space" was property that belonged to the ratepayers. 308 Furthermore,
the Commission found that the consumer group's interests were repre-

299. Tornillo, 418 U.S. at 257 (citation omitted). See Pacific Gas & Electric Co. v.
Public Util. Comm'n of Cal., 475 U.S. 1, 10 (1986) (stating that although the stated
purpose behind the statute was to bring a variety of viewpoints to the public, the right
of reply statute's "effect was to deter newspapers from speaking out in the first instance:
by forcing the newspaper to disseminate opponents' views, the statute penalized the
newspaper's own expression.").

300. Tornillo, 418 U.S. at 258. See infra notes 301-02 and accompanying text.
301. Tornio, 418 U.S. at 258.
302. Id. See supra, notes 300-01 and accompanying text.
303. 475 U.S. 1 (1986).
304. Pacific Gas & Elect. Co. v. Public Utilities Comm'n of Cal., 475 U.S. 1 (1986).

See supra notes 230-42 and accompanying text.
305. Pacific Gas, 475 U.S. at 4-5. The newsletter reached over three million custom-

ers and included such items as energy conservation tips, billing and utility information,
political editorials, and stories on public interest matters. Id. at 5.

306. Pacific Gas, 475 U.S. at 5.
307. Id.
308. Id. at 5-6. The Commission reasoned that the envelope and postage were

needed parts of providing utility service. Id. at 5 n.3. The extra space was a result of
the postal rate structure, which was paid by the rate payer; therefore, the extra space
was determined to belong to the ratepayer. Id. at 5-6 n.3.
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sentative of a significant group of the customers.30 9 Therefore, "in an
effort to apportion [the] 'extra space'" the Commission ruled that the
Utility must permit the consumer group to print its material on the
"extra space" four times a year for a two year period.3 10 The Commis-
sion based its decision upon the rationale that "'the ratepayers will
benefit more from exposure to a variety of views than they will from
only that of [the Utility].'"3 1 1 The Commission determined that the
Utility had no interest in preventing the consumer group's message
because, according to the Commission, the Utility had no proprietary
interest in the extra space the group's message would fill.3 1 2

The Utility appealed the Commission's order directly to the Cali-
fornia Supreme Court for discretionary review. 3 13 The Utility con-
tended that the First Amendment protected its interest to not spread
a message with which the Utility disagreed and the Commission's or-
der violated that right.3 14 After the California Supreme Court denied
the Utility's application for review, the Utility appealed to the United
States Supreme Court.3 15

On appeal, the United States Supreme Court vacated the Com-
mission's decision. 3 16 In a plurality opinion, the Supreme Court anal-
ogized the Utility's newsletter to a "small newspaper" and recognized
its full protection by the First Amendment. 3 17 The Court compared
the issue of the Utility's forced speech by the Commission's mandatory
access ruling to the forced speech of the newspaper in the right to re-
ply statute in Tornillo.3 18 Extending the editorial control a newspa-
per enjoys, the Court noted that: "Just as the State is not free to 'tell a
newspaper in advance what it can print and what it cannot,'... the
State is not free either to restrict [the Utility's] speech to certain topics
or views or to force [the Utility] to respond to views that others may
hold."319 Forcing speech in such a manner was deemed "antithetical"

309. Pacific Gas, 475 U.S. at 6.
310. Id. The only limitation the Commission placed upon the consumer group's con-

tent was that the message must state that the view was not that of the utility company.
Id. at 6-7. In its ruling the Commission also reserved the right to permit other groups
access to the extra space in the utility company's billing envelope. Id. at 7.

311. Pacific Gas, 475 U.S. at 6 (internal quotes omitted). The goal of the Commis-
sion in requiring the utility to print the consumer group's message was to create a sys-
tem "which used the extra space more efficiently for the ratepayers' benefit." Id. at 6.

312. Pacific Gas, 475 U.S. at 6.
313. Id. at 7.
314. Id.
315. Id.
316. Id. at 21.
317. Id. at 8.
318. Id. at 9-11. See supra note 287 and accompanying text.
319. Pacific Gas, 475 U.S. at 11 (quoting Pittsburgh Press Co. v. Pittsburgh Comm'n

on Human Relations, 413 U.S. 376, 400 (1973) (Stewart, J., dissenting)). The Court
noted that the right of access was granted to consumer groups with viewpoints different
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to the First Amendment, because, as the Court noted, the freedom of
speech includes the choice not to speak.3 20 The fact that the "extra
space" was the property of the rate-payers was not a determinative
factor in the decision, the Court indicated, because the constitutional
defect was not the ownership of the extra space but, rather, the forced
speech the Commission's order would cause. 321

After finding an abridgment of the freedom of speech, the Court
subjected the order to strict scrutiny.322 The Court determined that,
although the state's asserted interest of ensuring effective and fair
utility regulation was a compelling interest, the means used to satisfy
the interest were not narrowly tailored.323 Specifically, the Court
noted that requiring access and forcing speech were not the least re-
strictive means because the Commission could achieve its interest in
providing fair and effective utility regulation through awarding costs
and fees. 3 24 Therefore, the Court declared the Commission's order a
burden not supported by the Constitution. 325

THE SUPREME COURT'S TREATMENT OF CABLE TELEVISION

Cable television's unique nature has made determination of
where cable is to fall in the spectrum of scrutiny a difficult issue.3 26 In
FCC v. Midwest Video Corp.,327 the United States Supreme Court
equated cable television to broadcast media and stated that "[clable
operators now share with broadcasters a significant amount of edito-

than those of the utility company so that the public may be offered a variety of views.
Id. at 12-13. The concern was that if the consumer group published a view contrary to
the views of the utility company, the utility company might have felt compelled to re-
spond, thus resulting in forced speech. Id. at 15-16. Likewise, forced speech would occur
if the utility company remained silent, for it may have appeared to agree with the con-
tents of the consumer group's newsletter. Id. at 15. The fact that the speaker in this
case was a corporation, rather than an individual, did not affect the protection of its
speech. Id. at 16.

320. Pacific Gas, 475 U.S. at 16. "[A]ll speech inherently involves choices of what to
say and what to leave unsaid. . . ." Id. at 11.

321. Pacific Gas, 475 U.S. at 18.
322. Id. at 19. A burden on the freedom of speech can be constitutional if the gov-

ernment is able to prove that the burden is narrowly tailored to meet a compelling gov-
ernmental interest. Id.

323. Pacific Gas, 475 U.S. at 19, 21.
324. Id. at 19.
325. Id. at 20-21.
326. Gary S. Lutzker, The 1992 Cable Act and the First Amendment: What Must,

Must Not, and May Be Carried, 12 CARDozo ARTS & ENT. L.J. 467, 481-82 (1994). In-
deed, the "First Amendment distinctions.., placed cable in a doctrinal wasteland in
which regulators and cable operators alike could not be sure whether cable was entitled
to the substantial First Amendment protections afforded the print media or was subject
to the more onerous obligations shouldered by the broadcast media." Denver Educ.
Telecomm. Consortium v. FCC, 116 S. Ct. 2374, 2420 (1996) (Thomas, J., concurring in
the judgment in part, dissenting in part).

327. 440 U.S. 689 (1979).
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rial discretion regarding what their programming will include."328

Proclaiming authority under the Communications Act of 1934, the
FCC promulgated rules requiring cable operators to design systems
with at least twenty channels and to set aside four channels for public,
educational, governmental and leased access.329 The regulations
were challenged in the FCC's rule-making proceedings on jurisdic-
tional and First Amendment grounds by Midwest Video, a cable oper-
ator.330 The FCC, however, found no merit in either contention.331

The FCC concluded that access requirements fell within its jurisdic-
tion because the requirements did not amount to common carrier obli-
gations.33 2 Moreover, the FCC determined that the First Amendment
values were served on the cable systems by exchanging ideas; there-
fore, the access rules did not violate the First Amendment. 333 Mid-
west Video appealed the FCC's decision to the United States Court of
Appeals for the Eighth Circuit.3 34

On appeal, the Eighth Circuit determined that the FCC's orders
were beyond the scope of its authority.335 The Eighth Circuit con-
cluded that the rules promulgated by the FCC attempted to transform
cable operators into common carriers.33 6 Finding that the FCC had
ignored the First Amendment concerns of the cable operators, the
Eighth Circuit concluded that the FCC's regulations had "grave First
Amendment problems."33 7 The FCC appealed the decision of the
Eighth Circuit to the United States Supreme Court.338

On appeal, the Supreme Court affirmed the judgment of the
Eighth Circuit that the FCC had overstepped its jurisdictional
bounds.339 The Court, comparing cable television to broadcast televi-
sion, held that, like broadcast television, the FCC could not regulate
cable television as a common carrier until Congress gave the FCC ex-

328. FCC v. Midwest Video Corp., 440 U.S. 689, 707 (1979).
329. Midwest Video, 440 U.S. at 691, 696. The FCC's rules were only applicable to

cable operators in the nation's top 100 television markets. Id. at 691.
330. Midwest Video, 440 U.S at 694-95.
331. Id.
332. Id. at 695.
333. Id.
334. Id.
335. Id.
336. Id. The Communications Act of 1934 explicitly stated that broadcasters may

not be regulated as common carriers. Id. (citing Communications Act of 1934, Pub. L.
No. 416, § 3(h), 48 Stat. 1064, 1065 (codified at 47 U.S.C. § 153(h))). Thus, the Eighth
Circuit noted, if the FCC did not have the authority to impose common carrier status on
broadcasters, which the 1934 Act addressed, it did not have the authority to do so for
cable television. Id.

337. Midwest Video, 440 U.S. at 695-96.
338. FCC v. Midwest Video Corp., 439 U.S. 815, 816 (1978).
339. Midwest Video, 440 U.S. at 695, 709.
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plicit authority.3 40 Because the Court settled the question on a juris-
dictional ground, it did not reach the First Amendment issue of the
rules.

3 4 1

The First Amendment issues which were not reached by the
Court in Midwest Video were addressed in City of Los Angeles v. Pre-
ferred Communications, Inc.3 4 2 In Preferred Communications, the
City of Los Angeles ("the City") passed an ordinance requiring cable
operators to obtain a franchise before constructing or operating a
cable system.3 43 The City subsequently established a process for
awarding an exclusive franchise.3 44 Preferred Communications, Inc.
("Preferred") did not participate in the exclusive franchise process
and, after the franchise was awarded, requested a franchise from the
City.3 45 After its request was denied, Preferred filed suit in the
United States District Court for the Central District of California al-
leging that the City's ordinance abridged its First Amendment
rights.3 4 6 Specifically, Preferred asserted that, as a cable operator, it
was a protected First Amendment speaker and there was sufficient
economic demand and excess physical capacity, so that by awarding
one franchise, the City effectively discriminated between speakers.3 47

The district court dismissed Preferred's complaint on the grounds that
Preferred failed to state a claim upon which the district court could
grant relief 3 48 After the dismissal, Preferred sought appellate review
in the United States Court of Appeals for the Ninth Circuit.3 49

On appeal, the Ninth Circuit reversed the district court's dismis-
sal and remanded the case to the district court for further considera-
tion.3 50 The Ninth Circuit reasoned that if it were true, as Preferred
alleged, that the City had the capacity to accommodate more than one
cable franchise and failed to do so, then the First Amendment rights of
Preferred were implicated.3 5 ' The court also determined that the case
fell within the scope of the print model of Tornillo rather than the

340. Id. at 708-09.
341. Id. at 709 n.19.
342. 476 U.S. 488 (1986). Compare FCC v. Midwest Video Corp., 440 U.S. 689, 709

n.9 (1979) (declining to reach the First Amendment issue) with City of Los Angeles v.
Preferred Communications, Inc., 476 U.S. 488, 492, 494-95 (addressing the First
Amendment issue).

343. Preferred Communications, 476 U.S. at 490 n.1.
344. Id.
345. Id.
346. Id. at 490.
347. Id. at 491.
348. Id. at 492.
349. Id.
350. Id.
351. Id.
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broadcast model of Red Lion.3 52 The City appealed the Ninth Cir-
cuit's decision to the United States Supreme Court.353

On appeal, the Supreme Court affirmed the decision of the Ninth
Circuit, noting that the district court should not have dismissed Pre-
ferred's First Amendment complaint.354 The Court held that First
Amendment rights were at issue because, as the Court recognized in
Midwest Video, cable operators communicate through their "original
programming or by exercising editorial discretion over which stations
or programs to include in its repertoire. . . ."355 Although the Court
likened cable to book and newspaper publishers, pamphleteers, and
public speakers, the Court stated that the cable operator's "proposed
activities would seem to implicate First Amendment interests as do
the activities of wireless broadcasters .... -s56

In Leathers v. Medlock, 357 the United States Supreme Court first
recognized that the First Amendment rights of cable operators were
subject to a level of scrutiny higher than broadcast media.358 In
Leathers, cable subscribers, along with a trade organization of cable
operators ("cable petitioners"), filed a class action suit in the Arkansas
Chancery Court challenging an Arkansas tax scheme that imposed a
sales tax on cable television services while exempting newspapers and
magazines.35 9 The cable petitioners argued that their expressive con-
duct was constitutionally protected in the same manner as the print
media under the First Amendment.360 By excluding certain types of
print media, the cable petitioners contended that the tax structure vi-
olated rights conferred to them under the First Amendment, as well as
violating the Equal Protection Clause of the Fourteenth Amend-
ment.3 61 The Arkansas Chancery Court upheld the tax scheme, con-
cluding that cable television was distinguishable from other types of
media because of its "necessary use of public rights-of-way."362

352. See City of Los Angeles v. Preferred Communications, Inc., 754 F.2d 1396,
1403-05 (1985) (noting that Preferred's claim fell within the ambit of the print model of
Tornillo, rather than the broadcast model of Red Lion), affd, 476 U.S. 488 (1986). For a
full discussion of Tornillo and Red Lion, see supra notes 268-302 and accompanying
text.

353. Preferred Communications, 476 U.S. at 493.
354. Id.
355. Id. at 494.
356. Id. at 494-95.
357. 499 U.S. 439 (1991).
358. See Leathers v. Medlock, 499 U.S. 439, 444-453 (1991) (recognizing that cable

operators are speakers and members of the press and entitled to First Amendment pro-
tection and applying heightened scrutiny to a deferential media tax).

359. Leathers, 499 U.S. at 442.
360. Id.
361. Id. at 442-43.
362. Id. at 443.
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On appeal to the Arkansas Supreme Court, the court determined
that the Constitution does not prohibit differential tax treatment for
different media.36 3 However, for members of the same medium, the
court found that the First Amendment forbids discriminatory taxa-
tion.3 64 Accordingly, the court determined that the tax was unconsti-
tutional, and the state appealed to the United States Supreme
Court.3 65

The Supreme Court granted certiorari to determine whether the
First Amendment prohibits a state sales tax on selected parts of the
media.3 66 The Court determined that the Arkansas tax scheme did
not discriminate based on content of speech and did not "present[ ]
[any] of the First Amendment difficulties that have led [the Court] to
strike down differential taxation in the past .. .367 Although the
Court upheld the tax as constitutional because of its content-neutral-
ity, the Court recognized the cable operator's First Amendment pro-
tection.36 8 Reasoning that cable television provides entertainment,
information, and news to its subscribers, the Court held that cable
television was engaged in "speech" and was a member of the
"press."3 6 9

Although the Court recognized that a cable operator was entitled
to First Amendment protection in Preferred Communications and
Leathers, the Court did not begin to define the degree of protection
until Turner Broadcasting System, Inc. v. FCC.37 0 In Turner the
Court recognized that the editorial function of a cable operator was an
aspect of speech entitled to protection under the First Amendment. 3 71

At issue in Turner was the must-carry provision in the Cable Televi-
sion Consumer Protection and Competition Act of 1992.372 Sections 4

363. Id.
364. Id. The Arkansas Supreme Court rejected the Chancery Court's rationale that

the public right-of-way use by the cable operators justified the differential treatment of
a similar medium because the operators already paid for the public use in franchise
fees. Id. at 443-44.

365. Leathers, 499 U.S. at 444.
366. Id.
367. Id. at 449.
368. Id. at 443, 444, 453.
369. Id. at 444.
370. 114 S. Ct. 2445 (1994). Compare Preferred Communications, 476 U.S. at 494

(stating that the cable operator's activities "plainly implicate First Amendment inter-
ests") and Leathers, 499 U.S. at 444 (stating that a cable operator was "engaged in
'speech' under the First Amendment, and [was]... a part of the 'press'") with Turner
Broad. Sys., Inc. v. FCC, 114 S. Ct. 2445, 2456 (1994) (stating that the broadcasting
standard articulated in Red Lion did not apply to cable television regulation).

371. Turner, 114 S. Ct. at 2456.
372. Id. at 2452-53. The 1992 Act addressed many aspects of cable television, in-

cluding regulation of rates cable operators charged subscribers, prohibition of exclusive
franchising to a cable operator by a local franchising authority, imposition of restric-
tions on cable programmers affiliated with operators. Id.
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and 5 of the 1992 Act provide that cable operators must carry the
broadcast signal of a prescribed number of local television stations on
their cable systems.3 73 Section 4 imposed the duty to carry local com-
mercial broadcast stations while section 5 created a similar duty for
local noncommercial educational, or public, television stations.3 7 4

Turner Broadcasting System, an owner of several cable program-
ming systems, filed suit in the United States District Court for the
District of Columbia soon after the Act of 1992 became law, arguing
that the must carry provisions interfered with its First Amendment
speech and press rights.3 75 Several other programmers and opera-
tors (collectively, "Petitioners") joined the suit against the FCC and
the Government (collectively, "the Government") soon thereafter, and
the district court consolidated the cases.3 76 Finding that the provi-
sions were merely economic regulations of a specific industry and were
content-neutral, the court held that the must-carry provisions did not
violate the First Amendment under an intermediate level of scru-

373. Turner, 114 S. Ct. at 2453. Sections 4 and 5 have been codified at 47 U.S.C.
§§ 534 - 535 (1994).

The 1992 Act required cable systems having more than twelve channels and 300
subscribers to set aside one third of the channels to carry the local commercial station's
signal upon the broadcaster's request. Turner, 114 S. Ct. at 2453 (citing 47 U.S.C.
§ 534(b)(1)(B) (1988 ed., Supp. IV)). Cable systems with more than 300 subscribers but
twelve or fewer active channels, were required to set aside only three channels for com-
mercial broadcast use. Id. (citing 47 U.S.C. § 534(b1)(A) (1988 ed., Supp. IV)). An
exemption existed for small cable systems with twelve or fewer channels and less than
300 subscribers, provided the cable operator did not delete any of the broadcaster's
signals. 47 U.S.C. § 534(b)(1)(A) (1988 ed., Supp. IV).

Section 5 of the Act of 1992 set forth the requirements for cable operators to carry
local non-commercial educational broadcast signals. Turner, 114 S. Ct. at 2453 (citing
47 U.S.C. § 535 (1988 ed., Supp. IV)). A cable operator with twelve or fewer channels
was required to carry one of the local educational, noncommercial channels. Id. (citing
47 U.S.C. § 535(b)(2)(A) (1988 ed., Supp. IV)). If a cable system had between 13 and 36
active channels, the operator was required to carry between one and three channels. Id.
at 2453-54 (citing 47 U.S.C. § 535(b)(3)(A) (1988 ed., Supp. IV)). Any cable system with
more than 36 channels was required to carry any local noncommercial educational
channel that requested carriage. Id. at 2454 (citing 47 U.S.C. § 535(b)(3)(D) (1988 ed.,
Supp. IV)).

374. Turner, 114 S. Ct. at 2453. The commercial stations were described as "in-
clud[ing] all full power television broadcasters, other than those qualifying as 'noncom-
mercial educational' stations under [section] 5, that operate within the same television
market as the cable system." Id. at 2453. The 1992 Act defines noncommercial educa-
tional stations in two ways. One definition includes broadcast stations that were either
licensed as a "noncommercial educational television station" by the FCC and received
grants as a licensee from the Corporation for Public Broadcasting. Id. at 2453 n.4 (cit-
ing 47 U.S.C. § 535(l)(1XA) (1988 ed., Supp. IV)). Noncommercial educational stations
are also defined as a broadcast station operated and owned by a municipality which
transmits "'predominantly noncommercial programs for educational purposes.'" Id. (cit-
ing 47 U.S.C. § 535(l)(1)(B) (1988 ed., Supp. IV)).

375. Turner, 114 S. Ct. at 2445, 2455.
376. Turner Broad. Sys., Inc. v. FCC, 819 F. Supp. 32, 37 (D.C. Cir. 1993), vacated,

512 U.S. 622 (1994).
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tiny.3 7 7 The court's finding of content-neutrality precluded the strict
scrutiny analysis that the operators and programmers were advocat-
ing.3 78 Pursuant to the court's findings, summary judgment was en-
tered sua sponte for the Government, and the Petitioners appealed
directly to the United States Supreme Court.3 79

On appeal, the Supreme Court prefaced its decision by recogniz-
ing that "[c]able programmers and cable operators engage in and
transmit speech, and they are entitled to the protection of the speech
and press provisions of the First Amendment."3 8 0 Initially, the Court
distinguished cable television from broadcast television because of the
technological differences. 38 1 The Court explicitly rejected the applica-
bility of Red Lion and the scarcity doctrine to cable television when it
stated that "the rationale for applying a less rigorous standard of First
Amendment scrutiny to broadcast regulation,... does not apply in the
context of cable regulation."38 2

The cable operators and programmers advanced three arguments
for the application of strict scrutiny as the appropriate standard of
review. 38 3 First, the operators and programmers argued that the
must-carry provisions created forced speech for the cable operators,
similar to the situation in Tornillo.38 4 The Court noted that, unlike
Tornillo's "right of reply" statute, the must-carry requirements were

377. Turner, 114 S. Ct. at 2455. The district court applied intermediate scrutiny as
it was set forth in United States v. O'Brien, 391 U.S. 367 (1968). Turner, 114 S. Ct. at
2455. See supra note 264 for description of intermediate scrutiny. The court found the
must-carry provisions were sufficiently tailored to meet the important Government in-
terest of preserving local broadcasting. Turner, 114 S. Ct. at 2455.

378. Turner, 114 S. Ct. at 2455.
379. Id. at 2455, 2456.
380. Id. at 2456.
381. Id. at 2451. Broadcasters transmit their electromagnetic signals through the

air from a central transmitting antenna. Id. The signals are then captured by the an-
tenna of any television in range. Id. On the other hand, cable operators send their
signals via fiber optics or coaxial cable strung along utility poles or placed underground.
Id. at 2451-52. A physical connection of the subscriber's television to the cable is neces-
sary to receive the cable operator's signal. Id.

The physical makeup of cable systems means that they do not have the same inher-
ent limitations on usage from which broadcasters suffer. Id. at 2457. In fact, with the
expanding technology of digital compression and fiber optics, "soon there may be no
practical limitation on the number of speakers who may use the cable medium." Id.
Furthermore, unlike broadcast, the danger of interference by two speakers attempting
to use the same channel on cable is nonexistent. Id.

382. Turner, 114 S. Ct. at 2456-57. The Court rejected the application of Red Lion
based upon a market dysfunction analysis, concluding that the reasoning behind Red
Lion was based upon the physical, not economic, qualities of the broadcast transmission
and that a "mere assertion of dysfunction or failure in a speech market, without more, is
not sufficient to shield a speech regulation from the First Amendment standards appli-
cable to non-broadcast media." Id. at 2457-58.

383. Turner, 114 S. Ct. at 2464.
384. Id. For a full discussion of Tornillo, see supra notes 286-302 and accompanying

text.
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content neutral and, thus, did not compel cable operators to change
the message they carried.385 Additionally, the Court recognized that
broadcasters are required to identify themselves periodically by fed-
eral regulation, and that broadcasters traditionally distance them-
selves from the views aired on their station.38 6 The Court also
considered cable to have a monopolistic status, thus making the anal-
ogy to the print media inapposite for cable's must-carry regula-
tions.38 7 Examining these factors, the Court determined that there
was no forced speech because viewers would not be confused into
thinking that the cable operator was the speaker.388 The second argu-
ment advanced by the operators and programmers for the application
of strict scrutiny was that the regulations favored the speech of broad-
cast programmers over cable programmers. 38 9 However, the Court
noted that, even if the regulations favored one group over another, the
content-neutrality of the provisions precluded the applicability of
strict scrutiny to such a claim.3 90 The final argument asserted by the
cable operators and cable programmers was the contention that par-
ticular members of the press (the cable operators) were singled out for
disfavored treatment.3 91 The Court stated that "the fact that a law
singles out a certain medium, or even the press as a whole 'is insuffi-
cient by itself to raise First Amendment concerns'" because a motive
contrary to the First Amendment must first be present.392

The Court recognized that the must-carry rules interfered with
the editorial discretion of the cable operator by compelling the car-
riage of channels the operator might otherwise have preferred not to
carry.3 93 Moreover, the Court noted that the provisions limited the
rights of the cable programmers by decreasing the number of channels

385. Turner, 114 S. Ct. at 2465.
386. Id.
387. Id. at 2466. The Court determined that cable was a monopoly because "[wihen

an individual subscribes to cable, the physical connection between the television set and
the cable network gives the cable operator bottleneck, or gatekeeper, control over most
(if not all) of the television programming that is channeled into the subscriber's home."
Id.

388. Turner, 114 S. Ct. at 2465-66. The Court found relevant the history of cable
transmitting broadcast signals to determine that the subscriber would not confuse the
message of the broadcaster with that of the cable operator. Id. at 2465. See supra
notes 197-200 and accompanying text for a discussion on the history of cable television.

389. Turner, 114 S. Ct. at 2465.
390. Id. at 2460-64, 2467. According to the Court, the cable operators and cable

programmers mistakenly relied on a test set forth in Buckley v. Valeo, 424 U.S. 1 (1976).
Turner, 114 S. Ct. at 2466-67. The test only required strict scrutiny when the Govern-
ment showed a preference for content, not whenever the Government distinguished be-
tween speakers. Id. at 2467.

391. Turner, 114 S. Ct. at 2467.
392. Id. at 2468 (citing Leathers, 499 U.S. at 452).
393. Id. at 2460.
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available for competition.394 Because the provisions imposed obliga-
tions and burdens upon operators and programmers, the Court ac-
knowledged that the provisions warranted some form of heightened
constitutional scrutiny.395 After considering the must-carry provi-
sions, the Court determined that they were content-neutral both on
their face and in their purpose, and subjected the provisions to an in-
termediate standard of review. 396

Applying an intermediate level of scrutiny, the Court concluded
that the Government's asserted interests of preserving free broadcast
local television, promoting the free-flow of information from a variety
of sources, and promoting competition in television programming were
important in the abstract. 397 However, the Court noted, putting forth
important interests did not necessarily prove that a harm existed or
that the must-carry rules addressed the harm.3 9 8 Therefore, the
Supreme Court remanded the case back to the district court for fur-
ther review. 399

Justice Sandra Day O'Connor dissented from the majority's appli-
cation of intermediate scrutiny, agreeing with the cable operators and
cable programmers that strict scrutiny should be applied. 400 The dis-
sent found that the must-carry provisions were not content-neutral
because of the many references Congress made regarding the type of
programming shown on the broadcast channels in order to justify the
deferential treatment.401 Following the strict scrutiny standard, the
dissent noted that the stated governmental interests of "localism" and
ensuring public affairs and educational programming, while legiti-
mate or important, did not constitute a compelling state interest.40 2

According to the dissent, even if it could be determined that the inter-
ests were compelling, the regulations were not narrowly tailored to
meet the Government's interests.40 3 Determining that the must-carry
rules were content based, the dissent concluded that the regulations

394. Id.
395. Id. at 2458.
396. Id. at 2460-61, 2469.
397. Id. at 2470-71.
398. Id. at 2470.
399. Id. at 2472.
400. Turner, 114 S. Ct. at 2475, 2478 (O'Connor, J., concurring in part, dissenting in

part).
401. Id. at 2476 (O'Connor, J., concurring in part, dissenting in part). Justice

O'Connor noted that the examples of references to the content include: "'[Public televi-
sion provides educational and informational programming to the Nation's citizens,. .. '"
and "'[b]roadcast television stations continue to be an important source of local news
and public affairs programming and other local broadcast services critical to an in-
formed electorate.'" Id. (O'Connor, J., concurring in part, dissenting in part) (quoting 47
U.S.C. §§ 521(a08)(A), 521(aX11), 521 note (1994)).

402. Turner, 114 S. Ct. at 2478 (O'Connor, J., concurring in part, dissenting in part).
403. Id. at 2478-79 (O'Connor, J., concurring in part, dissenting in part).
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were "an impermissible restraint on the cable operators' editorial dis-
cretion as well as on the cable programmers' speech."40 4 Thus, the
dissent concluded that, because of the content of the broadcast sta-
tions, the provisions required privately-owned cable operators to show
programming when they may have preferred to remain silent.40 5

Therefore, the dissent determined, by restricting the cable operators'
ability to show their preferred programming, the provisions "put[ ]
this case squarely within the rule of Pacific Gas & Electric Co."406

Thus, Justice O'Connor concluded by stating that:
The question is not whether there will be control over who
gets to speak over cable - the question is who will have this
control.... [T]he answer is the cable operator.... Our recog-
nition that cable operators are speakers is bottomed in large
part on the very fact that the cable operator has editorial
discretion.40 7

ANALYSIS

Sections 10(a), (b), and (c) of the 1992 Cable Television Consumer
Protection and Competition Act ("Act of 1992") restored the First
Amendment right of cable operators to exercise editorial control over
indecent programs on their access channels. 408 However, in Denver
Area Educational Telecommunications Consortium v. FCC,409 the
United States Supreme Court did not recognize the primacy of the
cable operators' First Amendment right over cable programmers' for
either leased access or public access channels. 410 Instead, the
Supreme Court balanced the constitutionally recognized rights of
cable operators with the statutorily created rights of cable program-
mers.411 Applying the balancing test, the Court upheld section 10(a),
while striking down section 10(C). 4 1 2

The failure of the Supreme Court to analogize the unsettled cable
medium to an established First Amendment paradigm raises three
contentions.413 First, rather than apply a balancing test, the Court
should have decided which standard of review to apply to the cable

404. Id. at 2479(O'Connor, J., concurring in part, dissenting in part).
405. Id. (O'Connor, J., concurring in part, dissenting in part).
406. Id. (O'Connor, J., concurring in part, dissenting in part) (citations omitted).
407. Id. at 2480 (O'Connor, J., concurring in part, dissenting in part).
408. Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No

102-385, § 10 (a)-(c), 106 Stat. 1486, 1486 (codified at 47 U.S.C. § 532 (h), §532(j), § 531
note (1994)). See supra notes 206-24 and accompanying text.

409. 116 S. Ct. 2374 (1996).
410. See generally Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374,

2385 (1996) (balancing the interests of cable operators with cable programmers).
411. Denver, 116 S. Ct. at 2385.
412. Id. at 2398.
413. See infra notes 414-19 and accompanying text.
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medium.414 Second, in establishing the appropriate standard, the
Court should have relied on past holdings and the similarities be-
tween cable television and newspapers. 415 In essence, the Court
should have protected the cable operators' editorial control in the
same manner the Court protects First Amendment claims involving
the editorial control of the print media.416 Third, if the Court would
have correctly applied the print media standard, the Court would have
found that both sections 10(a) and 10(c) were constitutional. 417

Although the Court appropriately applied strict scrutiny to section
10(b), the Court incorrectly determined that the segregate and block
provisions were not the least restrictive means of achieving the Gov-
ernment's compelling interest. 418 Instead, the Court should have
found that section 10(b) also passed constitutional muster because, as
demonstrated by Supreme Court precedent, the segregate and block
provision is the least restrictive means of addressing a compelling gov-
ernmental interest.419

THE APPROPRIATENESS OF CATEGORIZATION RATHER THAN BALANCING

The central question regarding the regulation of cable television
is which First Amendment standard is applicable.420 In prior cases,
the Supreme Court has fluctuated on the proper categorization for
cable television. 421 For example, in the early case, FCC v. Midwest
Video Corp. ,422 the Court compared the medium of cable to broadcast-
ing.4 2 3 Recently, however, the Supreme Court has moved away from
the broadcasting analysis and has examined cases involving cable tel-
evision in reference to the print media.424 Beginning in Los Angeles v.

414. See infra notes 420-44 and accompanying text.
415. See infra notes 446-52 and accompanying text.
416. Denver, 116 S. Ct. at 2420 (Thomas, J., concurring in the judgment in part and

dissenting in part).
417. See infra notes 453-82 and accompanying text.
418. See infra notes 483-500 and accompanying text.
419. See infra notes 501-03 and accompanying text.
420. Holli K. Sands, Note, The Supreme Court Turns its Back on the First Amend-

ment, the 1992 Cable Act and the First Amendment: Turner Broadcasting System, Inc. v.
FCC, 3 VIL. SPORTS & ENT. L.J. 295, 306 (1996).

421. See FCC v. Midwest Video Corp., 440 U.S. 689, 707 (1979) (comparing cable
operators to broadcasters); City of Los Angeles v. Preferred Communications, Inc., 476
U.S. 488, 494-95 (1986) (comparing cable operators to both broadcasters and the print
media); Leathers v. Medlock, 499 U.S. 439, 444 (1991) (stating that cable operators were
members of the press); Turner Broad. Sys., Inc. v. FCC, 114 S. Ct. 2445, 2456-57 (1994)
(rejecting the application of the broadcast standard to cable television). See also infra
notes 423-31 and accompanying text.

422. 440 U.S. 689 (1979).
423. Midwest Video, 440 U.S. at 707.
424. See Midwest Video, 440 U.S. at 707 (comparing cable operators to broadcast-

ers); Preferred Communications, 476 U.S. at 494-95 (comparing cable operators to both
broadcasters and the print media); Leathers, 499 U.S. at 444 (stating that cable opera-
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Preferred Communications, Inc. 4 2 5 the Court, while retaining a com-
parison to broadcast media, likened cable television to the print me-
dia.426 Then, in Leathers v. Medlock4 2 7 the Court recognized that
cable operators are a "part of the press" and have an editorial control
that is protected by the First Amendment. 428 Finally, in Turner
Broadcasting System, Inc. v. FCC,4 29 the Court explicitly rejected the
analogy of cable television to broadcasting when it held that the
broadcasting standard articulated in Red Lion Broadcasting Co., Inc.
v. FCC4 30 was inapplicable to cases involving cable television. 43 1

The principle dilemma in Denver was how the First Amendment
applied to the interests of the cable operators, programmers, and
viewers.432 The Supreme Court, rather than declaring a standard or
drawing a comparison to an existing category, stated that it would be
"unwise" to analogize cable to a settled First Amendment paradigm
because technology was rapidly changing.433 The plurality's opinion
criticized a categorical analysis, noting that it was not flexible, and
that it imported law from different contexts and applied it to a chang-
ing environment. 43 4 After rejecting the use of categorical analysis and
a particular standard, the Court balanced the interests of the parties,
applying the nebulous formulation of whether the provisions "properly
address an extremely important problem, without imposing, in light of
the relevant interests, an unnecessarily great restriction on
speech."435

In opposition to the plurality's balancing method, Justice Anthony
Kennedy stressed that

[w]hen confronted with a threat to free speech in the context
of an emerging technology, we ought to have the discipline to

tors were members of the press); Turner, 114 S. Ct. at 2456-57 (rejecting the application
of the broadcast standard to cable television).

425. 476 U.S. 488 (1986).
426. Preferred Communications, 476 U.S. at 494-95 (1986). By stating "[the cable

operator's] activities would seem to implicate First Amendment interests as do the ac-
tivities of wireless broadcasters, . . ." the Court appeared to place cable operators in the
same category as broadcasters and within the realm of Red Lion analysis. Id. How-
ever, in Turner Broadcasting System, Inc. v. FCC, this analysis was rejected. See infra
note 431 and accompanying text.

427. 499 U.S. 439 (1991).
428. Leathers, 499 U.S. at 444.
429. 114 S. Ct. 2445 (1994).
430. 395 U.S. 367 (1969).
431. Turner, 114 S. Ct. at 2456-57.
432. See generally Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374

(1996) (demonstrating the splintered First Amendment standards applied to cable
television).

433. Denver, 116 S. Ct. at 2385.
434. Id. at 2384.
435. Id. at 2385.
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analyze the case by reference to existing elaborations of con-
stant First Amendment principles. This is the essence of the
case-by-case approach to ensuring protection of speech under
the First Amendment, even in novel settings. 43 6

Categorization provides precedent on which judges and lawyers can
rely for guidance in future situations. 43 7 By following the categoriza-
tion approach, the judiciary is required to apply a particular standard
of review with an established formula rather than permitting an out-
come based on the present-day circumstances, as is the case with a
balancing approach.4 38 By using set formulas in standards of review,
speech is protected to the highest degree because if the speech is pro-
tected, it is protected no matter who the speaker is or what the
speaker is saying.43 9 Under categorization, the present day unpopu-
larity of the speech is not a factor in the determination.4 40

There is no dispute that technology is changing at a rapid pace.4 4 1

It is also true that "differences in the characteristics of new media jus-
tify differences in the First Amendment standards applied to
them."4 42 However, the law is not unable to respond to changes and
differences in characteristics that warrant mutation.44 3 As Justice
Kennedy observed, "I agree.. . that it would be unwise 'to declare a
rigid single standard for now and for all future media and pur-
poses. .. .' I do think it is necessary, however, to decide what standard
applies to discrimination.. . on cable access channels in the present
state of the industry."4 44

436. Denver, 116 S. Ct. at 2404 (Kennedy, J., concurring in part, concurring in the
judgment in part, and dissenting in part).

437. See Denver, 116 S. Ct. at 2406-07 (Kennedy, J., concurring in part, concurring
in the judgment in part and dissenting in part) (stating standards "provide notice and
fair warning to those who must predict how the courts will respond to attempts to sup-
press their speech."). See supra notes 252-62 and accompanying text for a more detailed
explanation of categorization.

438. Denver, 116 S. Ct. at 2405-06 (Kennedy, J., concurring in part, concurring in
the judgment in part and dissenting in part). See supra notes 252-56; 263-66 and ac-
companying text.

439. Denver, 116 S. Ct. at 2406 (Kennedy, J., concurring in part, concurring in the
judgment in part and dissenting in part).

440. Id. (Kennedy, J., concurring in part, concurring in the judgment in part and
dissenting in part).

441. Denver, 116 S. Ct. at 2385.
442. Red Lion Broad. Co., Inc. v. FCC, 395 U.S. 367, 386 (1969).
443. See Denver, 116 S. Ct. at 2402-03 (Souter, J., concurring) (noting the incremen-

tal development of First Amendment standards for obscenity, public forum, and
incitement).

444. Denver, 116 S. Ct. at 2405 (Kennedy, J., concurring in part, concurring in the
judgment in part, and dissenting in part).
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THE APPLICABILITY OF THE PRINT MEDIA MODEL

In Turner, the Supreme Court held that the standard applied to
broadcasters articulated in Red Lion Broadcasting Co., Inc. v. FCC445

was inapplicable to cable television. 446 Because the Red Lion stan-
dard holds the right of the public to receive access to ideas as para-
mount over the broadcaster, the Court's explicit rejection of the
broadcast standard for cable television in Turner implicitly rejected
the primacy of the viewer's right to receive information. 447 Further-
more, because Red Lion was premised on the theory that broadcasters
were "proxies" of the community, the Court in Turner also implicitly
rejected the idea that cable operators were "proxies" of the commu-
nity.448 Therefore, by refusing to apply the standard articulated in
Red Lion, the Court in Turner implicitly recognized the right of the
cable operator as the paramount right over viewers of cable
television.

449

As with newspapers, the Court has recognized that cable opera-
tors' editorial control constitutes speech.450 Furthermore, the Court
in Leathers held that cable operators are "part of the press."451 These
factors, taken in conjunction with the fact that the Supreme Court ex-
pressly rejected application of the broadcasting model to cable televi-
sion, leads to the conclusion that cable television should be placed in
the print media model.45 2

THE CONSTITUTIONALITY OF SECTIONS 10(A), (B), AND (C) UNDER THE

PRINT MEDIA MODEL

Following the print medial model, created by the standard of re-
view established for cases involving the First Amendment and the edi-
torial function of the print media, the highest deference should be
afforded to the constitutionally protected editorial control of the cable
operators. 453 The editorial control of cable operators constitutes

445. 395 U.S. 367 (1969).
446. Turner, 114 S. Ct. at 2456-57.
447. Red Lion, 395 U.S. at 390. See Turner, 114 S. Ct. at 2456-57 (rejecting the Red

Lion broadcast standard for cable television).
448. Red Lion, 395 U.S. at 394. See Turner, 114 S. Ct. at 2456-57 (rejecting the Red

Lion broadcast standard for cable television).
449. Denver, 116 S. Ct. at 2421 (Thomas, J., concurring in the judgment in part and

dissenting in part).
450. Turner, 114 S. Ct. at 2456. Accord Leathers, 499 U.S. at 444; Preferred Com-

munications, 476 U.S. at 494.
451. Leathers, 499 U.S. at 444.
452. See Turner, 114 S. Ct. at 2456-58 (rejecting the application of the Red Lion

broadcasting model to cable television). See supra notes 450-51 and accompanying text.
453. See generally Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974) (ap-

plying strict scrutiny to a restriction on editorial control of a newspaper).
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speech and is clearly a recognized First Amendment right.454 In the
Cable Communications Policy Act of 1984 ("Act of 1984"), Congress
removed the cable operator's constitutionally protected right to exer-
cise their editorial control over leased access channels or public access
channels. 455 In addition, most cable operators agreed not to exercise
their editorial control over public access channels upon entering into
their respective franchise agreements with municipal regulatory bod-
ies, an arrangement approved by Congress in the Act of 1984.456

Then, in 1992, Congress restored the cable operators' rights to exer-
cise their free speech and editorial control with respect to indecent
speech on both leased access and public access channels by passing
the Act of 1992.4 57

The primacy of editorial control over access rights has been previ-
ously recognized in Miami Herald Publishing Co. v. Tornillo458 and
Pacific Gas & Electric Co. v. Public Utilities Commission of Califor-
nia.45 9 In Tornillo, a Florida "right of reply" statute granted political
candidates access in Florida newspapers to counter any personal at-
tack previously printed by the newspaper. 460 The statutorily-created
access right was pitted against the constitutionally protected freedom
of speech of the newspaper, and the Supreme Court found the Consti-
tutional right preeminent.461 Similarly, in Denver, the statutorily cre-
ated access right of cable programmers to place indecent speech on the
cable systems of cable operators was pitted against the constitution-
ally protected free speech of the cable operators, and here too, the
First Amendment rights of the cable operators should be preemi-
nent.46 2 In Pacific Gas & Electric, a private utility company's news-
letter was deemed a "small newspaper" with a constitutionally
protected right not to speak when it preferred to remain silent.463 The
Supreme Court subordinated a consumer group's right to access the
newsletter, which was created by the utility regulatory body, to the
constitutionally protected right not to speak inherent in the utility

454. Leathers, 499 U.S. at 444; Preferred Communications, 476 U.S. at 494.
455. 47 U.S.C. §§ 531(e), 532(c)(2) (1988) amended by 47 U.S.C. § 531 note, § 532(h)

(1994).
456. Denver, 116 S. Ct. at 2422-23, 2424 n.7 (Thomas, J., concurring in the judgment

in part and dissenting in part). See supra notes 197-407 and accompanying text.
457. Denver, 116 S. Ct. at 2422-23 (Thomas, J., concurring in the judgment in part

and dissenting in part). See supra notes 197-407 and accompanying text.
458. 418 U.S. 241, 258 (1974).
459. 475 U.S. 1, 10-11 (1986).
460. Tornillo, 418 U.S. at 244.
461. Id. at 247, 258.
462. Denver, 116 S. Ct. at 2421-22 (Thomas, J., concurring in the judgment in part

and dissenting in part).
463. Pacific Gas & Elect. Co. v Public Utilities Comm'n of Cal., 475 U.S. 1, 8, 16, 18.
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company's editorial control. 464 The 1992 Act restored the right of op-
erators to exercise their editorial control to not speak indecency, and,
as in Pacific Gas & Electric, the constitutional right should preempt
the statutory access right.465

By restoring the editorial control of the cable operators, sections
10(a) and (c) expand the freedom of speech of the cable operators,
speech previously recognized by the Supreme Court to be protected by
the First Amendment. 466 The cable programmers, in comparison,
have a statutorily-created access right.46 7 Therefore, sections 10(a)
and (c) are more properly viewed not as an abridgment of the right of
cable programmers to speak, but as a restriction on the programmers'
statutorily-created access to cable systems outweighed by a constitu-
tional right.468

Although the Supreme Court had previously recognized in FCC v.
Pacifica Foundation, Inc.

4 6 9 that indecent speech is capable of being
regulated, the Court held in Sable Communications of California, Inc.
v. FCC470 that indecent speech is constitutionally protected.471 How-
ever, before there is protection of the speech, there must first be a con-
stitutional right to speak, as seen in Tornillo and Pacific Gas &
Electric.4 72 The cable programmers, because their access rights are
statutorily created, have no First Amendment interest to assert
against the recognized First Amendment right of the cable opera-

464. Pacific Gas, 475 U.S. at 16, 18.
465. Denver 116 S. Ct. at 2421 (Thomas, J., concurring in the judgment in part and

dissenting in part). Compare 47 U.S.C. § 531(e) (1988) (preventing cable operators from
exercising any editorial control over public access channels) with 47 U.S.C. § 531 note
(1994) (enabling cable operators to exercise editorial control over public access chan-
nels). Compare 47 U.S.C. § 532(c)(2) (1988) (preventing cable operators from exercising
editorial control over leased access channels) with 47 U.S.C. § 532(h) (1994) (enabling
cable operators to exercise editorial control over leased access channels).

466. Preferred Communications, 476 U.S. at 494.
467. Denver, 116 S. Ct. at 2423-24 (Thomas, J., concurring in the judgment in part

and dissenting in part). The constitutionality of the access channels is beyond the scope
of this Note and has not been addressed by the Supreme Court; however, some commen-
tators have expressed concern that the access channels themselves are unconstitu-
tional, see, e.g., Erik Forde Ugland, Cable Television, New Technologies and the First
Amendment after Turner Broadcasting System, Inc. v. FCC, 60 Mo. L. REV. 799, 837
(1995)

468. Denver, 116 S. Ct. at 2424 (Thomas, J., concurring in the judgment in part and
dissenting in part).

469. 438 U.S. 726 (1978).
470. 492 U.S. 115 (1989).
471. FCC v. Pacifica Found., 438 U.S. 726, 747-48 (1978); Sable Communications of

Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989).
472. See Tornillo, 418 U.S. at 254 (invalidating political candidates' assertion of a

First Amendment interest because their access to the newspaper was statutorily cre-
ated); Pacific Gas, 475 U.S. at 16, 18 (recognizing the primacy of the utility company's
editorial control over the statutorily-created access rights of the consumer group).
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tors. 473 Although programmers have a right to speak, the program-
mer's right to speak is subordinate to the right of the cable operator
because the statutory provisions creating the right did so at the ex-
pense of the cable operator's constitutionally protected right to choose
what programming will be on their system.474 In Denver, Justice
Clarence Thomas drew an analogy between the rights on cable televi-
sion and those in a book store, stating that, "the author of a book is
protected in writing the book, but has no right to have the book sold in
a particular bookstore without the store owner's consent."475

The Supreme Court has not recognized statutorily-created speech
rights as warranting First Amendment coverage when the statutory
rights directly conflict with the fully protected speech rights of an-
other.476 However, by balancing the "relevant interests," the Court in
Denver improperly elevated the statutory right of the cable program-
mers to access on certain cable channels to a constitutional right equal
to the fully protected constitutional right of the cable operators. 477

Therefore, in line with Tornillo and Pacific Gas & Electric, sections
10(a) and 10(c) are constitutional because, by enacting the provisions,
Congress merely restored a constitutional right at the expense of a
subordinate statutory interest.4 78

In Turner, the Supreme Court recognized the right of cable pro-
grammers to compete for access on the cable system. 479 If sections
10(a) and 10(c) had completely eliminated the right of cable program-
mers to place indecent speech on cable access channels, there is no
doubt that the provisions would have raised serious constitutional
questions and would have been strictly scrutinized, as was the case in
Sable when the Court struck down the complete ban on indecent

473. Denver, 116 S. Ct. at 2424-25 (Thomas, J., concurring in the judgment in part
and dissenting in part).

474. Id. at 2424 (Thomas, J., concurring in the judgment in part and dissenting in
part).

475. Id. at 2421 (Thomas, J., concurring in the judgment in part and dissenting in
part).

476. Id. at 2423 (Thomas, J., concurring in the judgment in part and dissenting in
part).

477. Id. at 2422 (Thomas, J., concurring in the judgment in part and dissenting in
part).

478. Compare Tornillo, 418 U.S. at 254 (holding the First Amendment rights of the
newspaper's editorial control preeminent over statutorily granted access rights) and Pa-
cific Gas, 475 U.S. at 16, 18 (holding the First Amendment rights of a private utility
company's editorial control over its newsletter preeminent over the statutorily granted
access rights of consumer groups) with Denver, 116 S. Ct. at 2422 (Thomas, J., concur-
ring in the judgment in part and dissenting in part) (stating that sections 10(a), and (c)
are a restoration of the cable operator's editorial control).

479. Turner, 114 S. Ct. at 2460.
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phone messages. 480 In Denver, however, sections 10(a) and (c) did not
prevent programmers from placing indecent speech on cable access
channels; the sections merely gave back to cable operators the choice
of whether they want to place the indecent programming on their
cable system-a choice that Congress had previously taken away.48'
As Justice Thomas noted, "[1]ike a free-lance writer seeking a paper in
which to publish newspaper editorials, a programmer is protected in
searching for an outlet for cable programming, but has no free-stand-
ing First Amendment right to have that programming
transmitted.

"48 2

Unlike the permissive nature of sections 10(a) and (c) allowing
cable operators the freedom of choosing whether they wish to speak by
placing the indecent programming on their cable systems, section
10(b) requires cable operators to place indecent programs on a special
channel and to block the channel until requested to act contrarily by
the consumer.48 3 In Sable, the Court noted that when a provision
restricts a recognized right on the basis of the content of speech, the
provision is content-based and will be strictly scrutinized.484 Simi-
larly, section 10(b) creates a content-based restriction because it re-
stricts the recognized right of cable programmers to compete for access
if their programs contain indecent speech on a cable system that has
agreed to carry the programmers' speech.485 Strict scrutiny, there-
fore, is applicable and section 10(b) must be narrowly tailored to a
compelling governmental interest to pass constitutional muster.48 6

When applying strict scrutiny to the segregate and block provision of
section 10(b), it is evident from Sable that Congress has a compelling
interest in the psychological well-being of minors, meaning that the

480. Denver, 116 S. Ct. at 2424 (Thomas, J., concurring in the judgment in part and
dissenting in part). Cf. Sable, 492 U.S. at 131 (invalidating the ban on adult access to
indecent phone messages after applying strict scrutiny).

481. Denver, 116 S. Ct. at 2424 (Thomas, J., concurring in the judgment in part and
dissenting in part). See Cable Communications Policy Act of 1984, Pub. L. No. 98-549,
§ 2, 98 Stat. 2779, 2782, 2783-84 (codified at 47 U.S.C. §§ 531(e), 532(c)(2) (1988)).

482. Id. at 2421 (Thomas, J., concurring in the judgment in part and dissenting in
part).

483. Denver, 116 S.Ct at 2380-81 (recognizing sections (a) and (c) permissive nature
and the mandatory nature of section 10(b)). See 47 U.S.C. §§ 532(h), 532(j), 531 note
(1994).

484. See Sable, 492 U.S. at 126-31 (applying strict scrutiny to a ban on indecent
phone messages).

485. Denver, 116 S. Ct. at 2421, 2429 (Thomas, J., concurring in the judgment in
part and dissenting in part ).

486. Id. at 2429 (Thomas, J., concurring in the judgment in part and dissenting in
part).
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first prong of the strict scrutiny test is clearly satisfied. 48 7 The more
complex issue is whether the section has been narrowly tailored to
achieve that compelling interest.48 8 In Denver, the plurality rejected
the argument that the segregate and block provisions were the least
restrictive means available by pointing to several other alternatives,
including lockboxes and 'V-chips." 4 89 Those alternatives, according to
the plurality, were less restrictive in protecting the psychological well-
being of children.4 90

Although lockboxes or V-chips are viable alternatives, these de-
vices fail to achieve the same goal as that sought in section 10(b).

4 9 1

For instance, the lockbox, albeit an alternative to segregation and
blocking, only succeeds to protect the interest of the child if the parent
is capable of understanding how the lockbox operates. 49 2 Once it is
assumed that the parent understands how the lockbox is operated, the
lockbox must be properly programmed in order to be effective.4 9 3 The
effectiveness of the lockbox is hindered by the fact that indecent pro-
gramming on leased access channels occurrs randomly, leaving the
parent unaware of when the indecent material will be transmitted
and, more importantly, when to block it. 4 94 The plurality conceded
that parents may not effectively operate lockboxes, but stated that the
ineffectiveness "do[es] not show [the] need for a provision as restric-
tive as the one before us."49 5 The plurality then listed alternatives
that it consided less restrictive, such as, imposing cost burdens on the
cable operators, and "a system that require[d] lockboxes defaults to be
set to block certain channels (say, sex-dedicated-channels)." 4 96 How-
ever, the plurality's methods seemingly encouraged either the cable
operator to not show the indecent material at all or the segregation
and blocking of indecent material, alternatives which are no less re-
strictive than the requirements of section 10(b). 4 9 7

487. Denver, 116 S. Ct. at 2391. See Sable, 492 U.S. at 126 (stating that the govern-
ment's "interest in protecting the physical and psychological well-being of minors" is a
compelling governmental interest).

488. See Sable, 492 U.S. at 126 (stating that "[ilt is not enough to show that the
Government's ends are compelling; the means must be carefully tailored to achieve
those ends.").

489. Denver, 116 S. Ct. at 2392.
490. Id.
491. Denver, 116 S. Ct. at 2429 (Thomas, J., concurring in the judgment in part and

dissenting in part).
492. Id. (Thomas, J., concurring in the judgment in part and dissenting in part).
493. Denver, 116 S. Ct. at 2393.
494. Id.
495. Id.
496. Id.
497. Id. See Cable Television Consumer Protection and Competition Act of 1992,

Pub. L. No. 102-385, § 10(b), 106 Stat. 1460, 1486 (codified at 47 U.S.C. § 532 (j)(1)
(1994)). For example, through advocating a default setting on the lockbox, the plurality
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Additionally, the V-chip alternative suggested by the plurality
also fails to achieve the compelling end of protecting a child's psycho-
logical well-being because television manufacturers will not be re-
quired to install the V-chip mechanism until at the earliest 1998, and
current televisions do not contain the V-chip, leaving children exposed
to the indecent material in the meantime. 498 The majority in as much
concedes this point, noting that "manufacturers, in the future, will
have to make television sets with a. . . 'V-chip'. . device that will be
able automatically to identify and block sexually explicit or violent
programs."4 99 Thus, without the technology in place, today, the goal
established by section 10(b) cannot be achieved by a device whose use
will not be widely in place for several years.5 0 0

Finally, the segregate and block provision found in section 10(b)
was clearly less restrictive than the complete ban on indecent speech
upheld in Pacifica.50 1 In Pacifica, radio programmers were completely
banned from airing indecent speech during hours when children
would likely be exposed to it, whereas in Denver, the programmer was
merely required to place all indecent programming on a separate

appeared to endorse a method of blocking that utilized a mechanism it previously con-
ceded that people may not know existed or how to operate. Denver, 116 S. Ct. at 2393.
Through encouraging the imposition of cost burdens on cable operators, the plurality
seemed to encourage the cable operator to not transmit the indecent programming. Id.

498. Telecommunications Act of 1996, Pub. L. No. 104-104, §§ 551(c), (e)(2). The full
text of the requirements read:

(c) Requirement For Manufacture of Televisions That Block Programs. - Sec-
tion 303 (47 U.S.C. 303), as amended by subsection (a), is further amended by
adding at the end the following:
"(x) Require, in the case of an apparatus designed to receive television signals
that are shipped in interstate commerce or manufactued in the United States
and that have a picture screen 13 inches or greater in size (measured diago-
nally), that such apparatus be equipped with a feature designed to enable view-
ers to block display of all programs witha common rating, except as otherwise
permitted by regulations pursuant to section 330(c)(4).".
(e)(2) Effective Date of Manufacturing Provision. -
In prescribing regulations to implement the amendment made by subsection
(c), the Federal Communications Commission shall, after consultation with.the
television manufacturing industry, specify the effective date for the applicab-
lity of the requirement to the apparatus covered by such amendment, which
date shall not be less than two years after the enactment of this Act.

Telecommunications Act of 1996, Pub. L No. 104-104, §§ 551(c), (e)(2). The date of en-
actment for the Telecommunications Act of 1996 was February 8, 1996. Telecommuni-
cations Act of 1996, Pub. L. No 104-104.

499. Denver, 116 S. Ct. at 2392 (emphasis added).
500. See Telecommunications Act of 1996, Pub. L. No. 104-104, § 551(e)(2).
501. Compare Cable Television Consumer Protection and Competition Act of 1992,

Pub. L. No. 102-385, § 10(b), 106 Stat. 1460, 1486 (codified at 47 U.S.C. § 532(j)(1)
(1994)) (allowing cable programmers to place indecent programming on a cable system)
with Pacifica, 438 U.S. at 731, 747-48 (holding a complete ban on indecent speech over
broadcast radio constitutional).
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channel, but air the material anytime they wished.50 2 Thus, the seg-
regate and block provision was clearly less restrictive than Pacifica's
constitutional ban because, unlike the complete ban permitted on ra-
dio, section 10(b) allowed the programmers to place their indecent
speech on access channels. 50 3

CONCLUSION

Sections 10(a), (b), and (c) of the 1992 Cable Television Consumer
Protection and Competition Act placed the constitutionally protected
editorial function of cable operator at odds with the recognized right of
cable programmers to compete for access on cable systems. 50 4

Although the status of the First Amendment rights of cable operators
and cable programmers has been in question for almost twenty years,
the plurality opinion of the United States Supreme Court in Denver
Area Educational Telecommunications Consortium v. FCC50 5 de-
clined to clarify that status by declaring and appropriate standard of
review.5 0 6 Furthermore, the Supreme Court refused to analogize
cable television to an existing First Amendment category. 50 7 Accord-
ing to the Court, the expanding technological advances of telecommu-
nications rendered it "unwise and unnecessary definitively to pick one
analogy or one specific set of words now."50 8

The fact that technology is in a state of flux is precisely the reason
why a standard is needed. A standard ensures that a court's decision
is not outcome-oriented and that a party's interests are protected
while simultaneously providing notice to others with similar rights. 50 9

As one First Amendment practitioner noted, "'[ilt is most important in
the First Amendment area to have certainty and predictability ....

502. Compare Pacifica, 438 U.S. at 731, 747-48 (holding a complete ban on indecent
speech over broadcast radio constitutional) with Cable Television Consumer Protection
and Competition Act of 1992, Pub. L. No. 102-385, § 10(b), 106 Stat. 1460, 1486 (codified
at 47 U.S.C. § 532(j)(1) (1994))(allowing cable programmers to place indecent program-
ming on a cable system).

503. Compare Pacifica, 438 U.S. at 731, 747-48 (holding a complete ban on indecent
speech over broadcast radio constitutional) with 47 U.S.C. § 532(j) (1994) (allowing
cable programmers to place indecent programming on a cable system).

504. Cable Television Consumer Protection and Competition Act of 1992, Pub. L.
No. 102-385, §§ 10(a), (b), (c), 106 Stat. 1486, 1486 (codified at 47 U.S.C. § 532(h),
§ 532(j),§ 532 note (1994)).

505. 116 S. Ct. 2374 (1996).

506. Denver Educ. Telecomm. Consortium v. FCC, 116 S. Ct. 2374, 2385 (1996)
507. Denver, 116 S. Ct. at 2385.

508. Id.
509. Denver, 116 S.Ct at 2406 (Kennedy, J., concurring in part, concurring in the

judgment in part, and dissenting in part).
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When the Court deliberately avoids the use of legal doctrine, it means
you don't know what the law is.'"5 1

0

In previous opinions, the Supreme Court had not hesitated to
draw comparisons between the print media and cable television. 511

Moreover, the Court has explicitly rejected application of the only
other comparable model, broadcasting.512 The Court has recognized
not only the fact that, like newspapers editors, cable operators' edito-
rial function constitutes protected speech but also that cable operators
are a "part of the 'press. '"'51 3 Therefore, in Denver, the Supreme Court
should have analogized cable television to the print media and deter-
mined that the cable operators' First Amendment rights are preemi-
nent on their cable systems. Applying this standard, the Court would
have found sections 10(a) and 10(c), which restored editorial control to
the cable operators over leased and public access channels, within the
bounds of the constitution. 51 4 Furthermore, even after applying strict
scrutiny to section 10(b), which required cable operators to segregate
and block indecent material on access channels, the Court should have
found that section 10(b) was also constitutional because the measure
was the least restrictive means. 51 5

In Denver, the United States Supreme Court publicly acknowl-
edged that it was not certain how to decide the case. Justice David
Souter admitted, "In my own ignorance, I have to accept the real pos-
sibility that 'if we had to decide today ... we would get it fundamen-
tally wrong."'5 16 However, it is the duty of the Supreme Court to
decide difficult Constitutional questions and avoiding an issue will
neither solve it nor make it disappear. For almost twenty years cable
operators and programmers have been questioning the status of their
First Amendment rights. The time has come for the United States
Supreme Court to provide an answer.

Mara Andre Glaser - '98

510. Linda Greenhouse, When a Justice Suffers from Indecision, N.Y. Tmnas, July
14, 1996 § 4, at 1 (quoting Floyd Abrams).

511. See, e.g. City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488,
494 (1986) (stating that [c]able television partakes of some of the aspects of speech and
the communication of ideas as do the traditional enterprises of newspaper or book pub-
lishers .... ."); Leathers v. Medlock, 499 U.S. 439, 444 (1991) (stating that "[clable televi-
sion provides to its subscribers news, information, and entertainment. It is. . . "part of
the press"').

512. Turner Broad. Sys., Inc. v. FCC, 114 S. Ct. 2445, 2456-57 (1994).
513. Leathers, 449 U.S. at 444.
514. See supra notes 453-82 and accompanying text.
515. See supra notes 483-503 and accompanying text.
516. Denver, 116 S. Ct. at 2402 (Souter, J., concurring) (citation omitted).
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