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I.

INTRODUCTION

The Eighth Amendment to the United States Constitution provides: "Excessive bail shall not be required, nor shall excessive fines
1
imposed, nor cruel and unusual punishment inflicted." The treatment an individual receives once he has been convicted and confined
2
to a prison is subject to scrutiny under the Eighth Amendment. Punishment that deprives an inmate of the "minimal civilized measures of
3
life's necessities" is said to be cruel and unusual. This article will
focus on the "cruel and unusual punishment" clause of the Eighth
Amendment as it applies to convicted prisoners in the United States
Court of Appeals for the Eighth Circuit and district courts.
II.

HOW COURTS ENFORCE THE EIGHTH AMENDMENT

Congress passed Title 42 U.S.C. section 1983 as a remedial statute for the purpose of allowing an individual subjected to cruel and
4
unusual punishment a remedy against individuals acting under color
5
of state law. Section 1983 was designed to provide "a broad remedy
t President, Lipman Law Firm, P.C., Des Moines, Iowa.
1. U.S. CONST.amend. VIII (emphasis added). The Eighth Amendment is applicable to the states through the Fourteenth Amendment. Rhodes v. Chapman, 452 U.S.
337, 344-45 (1981) (citing Robinson v. California, 370 U.S. 660 (1962)).
2. Farmer v. Brennan, 114 S. Ct. 1970, 1976 (1994) (quoting Helling v. McKinney,
509 U.S. 25 (1993)).
3. Whitnack v. Douglas County, 16 F.3d 954, 957 (8th Cir. 1994) (quoting Howard
v. Adkison, 887 F.2d 134, 137 (8th Cir. 1989)).
4. See 42 U.S.C. § 1983 (1994) which provides, in relevant part:
Every person who, under color of any statute, ordinance, regulation, custom or
usage, of any State or Territory .. .subjects, or causes to the subjected, any
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceedings for redress.
42 U.S.C. § 1983.
5. The Eighth Circuit adopted the Ninth Circuit's approach holding that "[aicts
are done under color of law when a person acts or purports to act in the performance of
official duties under any state, county or municipal law, ordinance or regulation." See
NINTH CIRCUIT MODEL JURY INSTRUCTION § 11.01.01. See also EIGHTH CIRCUIT MODEL
JURY INSTRUCTION § 4.40 (citing Monroe v. Pape, 365 U.S. 167 (1961), overruled in part,
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for violations of federally protected civil rights."6 Section 1983 does

not, by itself, provide any substantive rights. 7 For instance, one cannot go into court and claim a violation of section 1983 - for section
1983 by itself "does not protect anyone against anything."s Instead,
section 1983 provides a remedy for vindicating violations of all rights,
privileges and immunities secured by law. 9
To state a claim under 42 U.S.C. section 1983, a civil rights plaintiff must establish two essential elements: (1) the violation of a right
"secured by the Constitution or laws of the United States" and (2)
that
the person who committed the alleged deprivation was "acting under
10
color of state law."
III.

ROOTS OF THE EIGHTH AMENDMENT OF PROOF IN
PRISONER CLAIMS: DELIBERATE
INDIFFERENCE STANDARD

To prevail on a claim under the Eighth Amendment, an inmate
must show both an objective element that the deprivation was sufficiently serious, and a subjective element that the defendant acted
"with a sufficiently culpable state of mind."" The predominant language used by the modern courts to describe conduct that rises to an
Eighth Amendment violation is "deliberate indifference." 12 The
Eighth Circuit has adopted a two prong test wherein deliberate indifference is established. First, there must be actual knowledge of a subMonell v. Department of Social Servs. of New York City, 436 U.S. 658 (1978). Cases
brought under 42 U.S.C. § 1983 are brought against individuals and not entities. For
example, supervisors are not liable for Eighth Amendment claims brought under section 1983 on a respondeat superior theory. Therefore, supervisors must have some direct personal involvement for liability to attach. Boyd v. Knox, 47 F.3d 966, 968 (8th
Cir. 1995); Kulow v. Nix, 28 F.3d 855, 858 (8th Cir. 1994); Choate v. Lockhart, 7 F.3d
1370, 1376 (8th Cir. 1993).
6. Monell v. Department of Social Serv. of New York City, 436 U.S. 658, 685
(1978).
7. Albright v. Oliver, 510 U.S. 266, 271 (1994); Graham v. Connor, 490 U.S. 386,
393-94 (1989); Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 617 (1979).
8. Chapman, 441 U.S. at 617.
9. See generally 42 U.S.C. § 1983. Section 1983 provides "a method for vindicating federal rights elsewhere conferred." Albright, 510 U.S. at 271. The terms "Constitution" and "laws" mean that section 1983 provides remedies for violations of rights
created by federal statute, as well as those created by the Constitution. See Maine v.
Thiboutot, 448 U.S. 1, 5-7 (1980).
10. West v. Atkins, 487 U.S. 42, 48 (1988); Parratt v. Taylor, 451 U.S. 527, 535
(1981), overruled in part by Daniels v. Williams, 474 U.S. 327, 330-31 (1986). Section
1983 applies to individuals acting under law and thus all section 1983 cases sue officials
acting in their individual capacity.
11. See Coleman v. Rahija, 114 F.3d 778, 784 (8th Cir. 1997) (citing Choate, 7 F.3d
at 1373).
12. See Farmer v. Brennan, 114 S.Ct. 1970, 1978-79 (1994); Wilson v. Seiter, 501
U.S. 294, 302-03 (1991).
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must fail
stantial risk of harm to the plaintiff. Second the defendant
13
"to take reasonable measures to deal with the problem."
Implicit in the two prong test is the fact that deliberate indifference is not evinced by inadvertence or mere negligence.' 4 Rather, deliberate indifference requires a showing of actual subjective intent or
5
recklessness in a criminal sense.'
To realize why the Eighth Amendment requires such a high degree of culpability to be actionable, one would need to understand the
origins of the Eighth Amendment. Although few courts take the time
to explain the origins of the "cruel and unusual punishment" clause of
the Eighth Amendment, one judge who commonly incorporates the
history of the amendment in his opinions states that the original text
dates back to the English Bill of Rights in 1689.16 The Eighth Amendment was adopted into the United States Constitution to limit government power and the abuse of that power against convicts. 17 Early
Eighth Amendment cases dealt with the death penalty and various
forms of execution.' 8 In the early 1990's, the Supreme Court expanded its interpretation of the term "cruel and unusual punishment"
and acknowledged that the term could mean different things at differ13. See EIGHTH CIRCUIT MODEL JURY INSTRUCTION § 4.44 cmt. (1995) (citing
Farmer, 114 and Wilson).
14. Id.
15. Id. The comments for the Committee on Model Jury Instructions explain that

Farmer"clearly limits deliberate indifference to intentional knowing recklessness in the
criminal context which requires actual knowledge of a serious risk." Id. The comments
also interpret the Supreme Court to prelude liability under the Eighth Amendment
based on a showing of recklessness in a tort context. Id.
16. Judge Mark Bennett explains the origins of the Eighth Amendment in three (3)
opinions. See generally Starbeck v. Linn County Jail, 871 F. Supp. 1129, 1139 (N.D.
Iowa 1994) (involving deliberate indifference to serious medical needs); Holloway v. Wittry, 842 F. Supp. 1193, 1196 (S.D. Iowa 1994) (concerning failure to protect from attack
by other inmates); Risdal v. Martin, 810 F. Supp. 1049, 1052 (S.D. Iowa 1993) (concerning excessive use of force case involving correctional officers use of force in prison context) (citing Anthony F. Granucci, "Nor Cruel and Unusual PunishmentInflicted" The
OriginalMeaning, 57 CAL. L. REV. 839, 844-47 (1969)). After the language was drafted
by Parliament and ratified at the accession of the new monarchs William and Mary, the
State of Virginia adopted the language verbatim in its own Declaration of Rights in
1776. Granucci, 57 CAL. L. REV. at 844-47. Thereafter, eight other states adopted the
.cruel and unusual punishment" clause which became the Eighth Amendment to the
United States Constitution in 1791. Id.
17. See Browning-Ferris Indus. of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S.
257, 266 (1989); Starbeck, 871 F. Supp. at 1139; Holloway, 842 F. Supp. at 1197; and
Risdal, 810 F. Supp. at 1053.
18. See, e.g., Gregg v. Georgia, 428 U.S. 153, 158 (1976); Estelle v. Gamble, 429
U.S. 97, 102 (1976). In the early cases, punishment did not violate the Eighth Amendment if it was not "barbarous" or "torturous." Starbeck, 871 F. Supp. at 1139; Holloway,
842 F. Supp. at 1197; Risdal, 810 F. Supp. at 1053 (citing Estelle, 429 U.S. at 102;
Gregg, 428 U.S. at 171).
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ent times. 19 The modern Court uses the phrase "evolving standard of
decency" to mark the progress of a maturing society."20 For example,
"only those deprivations denying 'the minimal civilized measures of
life's necessities' are sufficiently grave to form the basis of an Eighth
Amendment violation." 2 1 The question of what is "decent" and what
constitutes "the minimal civilized measures of life's necessities" varies
depending on the nature of the Eighth Amendment claim.
IV.

DELIBERATE INDIFFERENCE TO SERIOUS MEDICAL
NEEDS

An inmate who brings an Eighth Amendment claim alleging that
he or she has been deprived of medical care must show "that the
prison official was deliberately indifferent to the inmate's serious medical needs." 22 A prevailing inmate must show both that he or she had
an objectively serious medical need and that the prison official knew

19.

Through Judge Bennett's historical analysis, one can trace the conservative

verses liberal paths of the Eighth Amendment. As previously stated, the Eighth
Amendment focused on the death penalty and then the various forms of execution. As
our society matured, the Eighth Amendment broadened and perhaps, as society became
more liberal, so to did the Court's application of the Eighth Amendment. In Weems v.
United States, the Court, expanded the role of the Eighth Amendment stating: "[t]ime
works changes, and brings into existence new conditions and purposes. Therefore a
principle, to be vital, must be capable of wider application than the mischief which gave
it birth." Weems v. United States, 217 U.S. 349, 373 (1910). The Court went on to
provide that the "cruel and unusual punishment" clause has an expansive and vital
character which "is not fastened to the obsolete but may acquire meaning as public
opinion becomes enlightened by human justice." Weems, 217 U.S. at 378. See generally
Starbeck, 871 F. Supp. at 1139-40; Holloway, 842 F. Supp. at 1197; Risdal, 810 F. Supp.
at 1053.
20. Estelle, 429 U.S. at 106.
21. Wilson, 501 U.S. at 298 (citing Rhodes v. Chapman, 452 U.S. 337, 347 (1981);
Farmer, 114 S. Ct. at 1977).
22. Coleman v. Rahija, 114 F.3d 778, 784 (8th Cir. 1997) (citing Camberos v. Branstad, 73 F.3d 174, 175 (8th Cir. 1995)). The landmark case which first explained the
deliberate indifference standard was the medical indifference case ofEstelle v. Gamble.
See Estelle, 429 U.S. at 104. The Supreme Court in Estelle applied the Eighth Amendment to prisoner medical claims. Id. at 104-06. An important feature of Estelle is that
the Court, in setting out this new standard, made a distinction between a prisoner challenging his medical care because the prison official was negligent (malpractice) and instances where the prison official consciously disregarded a serious medical condition.
Id.

See also EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS § 4.31 (1995).
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about the need and consciously disregarded it.23 Each step of the in25
quiry is fact sensitive 24 and normally requires expert testimony.
A.

SERIOUS MEDICAL NEED

"A serious medical need is one that has been diagnosed by a physician as requiring treatment, or one that is so obvious that a layper26
son would easily recognize the necessity for a doctor's attention."
There is no consistent guideline in recent Eighth Circuit opinions to
steer the civil rights practitioner as to what the definition actually
means.
In Coleman v. Rahija,27 the Eighth Circuit found that a pregnant
inmate experiencing symptoms of labor with a history of pre-term
births and rapid deliveries constituted a serious medical need. 28 The
approach the Eighth Circuit took in its analysis of whether there was
a serious medical need in Coleman is somewhat confusing. For example, the court acknowledged that a serious medical need could be established if the condition is "so obvious that even a layperson would
easily recognize the necessity for a doctor's attention."2 9 The court
also went on to cite its prior decision in Crowley v. Hedgepeth 30 that
the objective reasonableness of the deprivation should also be measured by reference to the harm it caused in its test to determine
31
whether one had a serious medical need.
Although "harm" would seem to be more relevant to the issue of
"deliberate indifference," the Eighth Circuit has used a "harm index"
in the "medical needs" analysis. 3 2 The "harm index," would appear to
23. Coleman, 114 F.3d at 784 (citing Miller v. Schoenen, 75 F.3d 1305, 1309 (8th
Cir. 1996)). See Estelle, 429 U.S. at 105 (annunciating the two (2) prong test); Farmer,
114 S. Ct. at 1978-79 (discussing the requirement of showing objective reasonableness
in a tort context coupled with a subjectively culpable state of mind which lies somewhere between tort and criminal intent). The Eighth Circuit Model Jury Instruction for
Denial of Medical Care sets out the two objective and subjective requirements by requiring the plaintiff prove that the "(1) defendant was aware of the inmate's serious need for

such medical care and that the (2) defendant, with deliberate indifference, failed to provide the medical care or allow the inmate to obtain the needed medical care within a
reasonable time." EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS § 4.31 (1995).

24. See generally Coleman, 114 F.3d at 778 (8th Cir. 1997) (applying the standard
to a pregnant inmate).
25. Aswegan v. Henry, 49 F.3d 461, 464 (8th Cir. 1995).
26. Coleman, 114 F.3d at 784; Aswegan, 49 F.3d at 464. See Johnson v. Busby, 953
F.2d 349 (8th Cir. 1991) (approving.the definition for serious medical need).
27. 114 F.3d 778 (8th Cir. 1997).
28. Coleman, 114 F.3d at 784.
29. Id. (citing Cambaros, 73 F.3d at 176).
30. 109 F.3d 500 (8th Cir. 1997).
31. Coleman, 114 F.3d at 784 (quoting Crowley, 109 F.3d at 502.
32. Coleman and Crowley appear to have conflicting holdings. In Crowley, the inmate suffered from Sickle Cell Anemia which caused Crowley to have a light sensitivity
condition called Photophobia. Crowley, 109 F.3d at 502. Crowley's condition was severe
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work in the exact opposite if applied to the Coleman and Crowley
cases. In both cases, there was a doctor who testified that the inmate
had a serious medical need. In both cases, the inmate had suffered
some unnecessary pain and emotional distress due to the delay in
treatment. In both cases, the inmate was eventually treated. In Coleman, the inmate who was denied proper medical treatment during
most of her labor delivered a normal healthy baby. In Crowley, the
inmate eventually underwent surgery and was given protective
eyewear for his photophobia condition. 33 Crowley's photophobia pain
lasted a considerably longer period of time than did Coleman's labor
34
pains.
Prior to the Coleman and Crowley cases, the Eighth Circuit addressed the question of "what constitutes a serious medical need" in
Beyerbach v. Sears35 and Aswegan v. Henry.3 6 In Beyerbach, the
Eighth Circuit indicated that an objectively serious medical need must
enough that the prison doctor prescribed special eyewear. Id. at 501. The prison doctor
also stated that Crowley had a serious medical need. Id. The Eighth Circuit noted in
Crowley that the inmate's condition did not worsen despite the immense pain Crowley
was forced to endure as a result of the deprivation and held that Crowley did not have a
serious medical need. Id. at 502.
In Coleman, the inmate was forced to undergo some emotional distress. Coleman,
114 F.3d at 784-85. Nevertheless, she delivered a healthy baby and had no lasting
physical manifestations from the deprivation. Id. Both inmates suffered emotional distress and nether had an aggravation of their condition. It may stand to reason that
what the Eighth Circuit is really trying to say is that a condition is only actionable
where there is a proven cure or treatment for the condition which amounts to more than
pain treatment.
For example, in Beyerbach v. Sears, the Eighth Circuit held that there was insufficient evidence of objective seriousness when no medical evidence that the delay in treatment produced any harm. Beyerbach v. Sears, 49 F.3d 1324, 1326-27 (8th Cir. 1995).
In Bailey v. Gardebring,an inmate unsuccessfully brought an action against prison officials for failing to provide him psychiatric treatment such as a sexual offenders program. Bailey v. Gardenbring, 940 F.2d 1150, 1154-55 (8th Cir. 1991). The Eighth
Circuit held that a condition for which there is no known or generally recognized
method of treatment cannot serve as a predicate for the conclusion that failure to provide treatment constituted deliberate indifference to a serious medical need. Bailey,
940 F.2d at 1155. See Starbeck v. Linn County Jail, 871 F. Supp. 1129, 1143 (N.D. Iowa
1994); Warren v. Missouri, 995 F.2d 130, 131 (8th Cir. 1993). But see Johnson-El v.
Schoemehl, 878 F.2d 1043, 1055 (8th Cir. 1989) (holding that a delay in treatment can
constitute an Eighth Amendment violation where the treatment is designed to relieve
pain).
33. Crowley, 109 F.3d at 501.
34. Coleman, 114 F.3d at 784; Crowley, 109 F.3d at 501. Interestingly, the Eighth
Circuit had previously held that a "[dielay in the provision of treatment or in providing
examinations can violate inmates' rights when the inmates' ailments are medically serious or painful in nature." Johnson-EL, 878 F.2d at 1055. It would stand to reason that
since the prison physician found that the inmate in Crowley needed the eyewear to reduce pain, despite the fact lack thereof would not cause the inmate's condition to deteriorate, an Eighth Amendment claim for deliberate indifference existed. It is therefore
difficult to reconcile Crowley and Coleman.
35. 49 F.3d 1324 (8th Cir. 1995).
36. 49 F.3d 461 (8th Cir. 1995).

19981

THE EIGHTHAMENDMENT

be supported by sufficient medical evidence. 3 7 In Aswegan, the court
stated that "[t]o constitute an objectively serious medical need or a
deprivation of that need, we have repeatedly emphasized that the
need or the deprivation alleged must be either obvious to the layperson or supported by medical evidence." 38 While the Eighth Circuit
seems to provide two alternative methods of proving the objective
existence of a serious medical need, there is little authority in recent
years to demonstrate what evidence an injured party would need to
introduce to show that the medical need was so serious that a lay person would understand the need for medical attention. 39 Despite some
of the confusion, it is clear that conditions requiring surgery satisfy
the objectively reasonable test,40 as do many medical needs which do
41
not, so long as there is verifying medical evidence.
37. Beyerbach, 49 F.3d at 1326. The requirement of a showing of"sufficient verifying medical evidence" was explained in Coleman to contrast the Court's prior conclusions in Beyerbach and Crowley. Coleman, 114 F.3d at 785. However, despite the
Court's statement that "[e]ach step of th[e] inquiry is fact-sensitive" the Coleman decision lacks a discussion as to why the evidence in Beyerbach and Crowley failed to meet
the objective test. Id. While it was true that there was more reliance on expert testimony by the parties in Coleman, there was an abundance of medical records and physician testimony submitted in Crowley to support a claim at the summary judgment
stage. Id. See Aswegan, 49 F.3d at 464. Cf. Boswell v. County of Sherburne, 849 F.2d
1117, 1122 (8th Cir. 1988); Farmer,114 S. Ct. at 1982-84 (noting that an Eighth Amendment violation can be established by evidence showing substantial risk to inmate's
health when longstanding, pervasive, well-documented, or expressly noted by prison officials in that past).
38. Aswegan, 49 F.3d at 464 (citing Beyerbach, 49 F.3d at 1326-27 ("insufficient
evidence of objective seriousness when no medical evidence that the delay in treatment
produced any harm"); Kayser v. Caspari, 16 F.3d 280, 281 (8th Cir. 1994) ("insufficient
evidence of serious medical need when the medical need claimed is based on bare assertion of inmate"). Johnson v. Busby, 953 F.2d 349, 351 (8th Cir. 1991) ("serious medical
need only if'diagnosed by physician as requiring treatment, or... so obvious that even
a layperson would easily recognize the necessity for a doctor's attention')).
39. In Starbeck, Judge Bennett cites several cases, mostly from outside of the
Eighth Circuit, where the two prong "objective reasonable" test has been applied to determine whether a serious medical need existed. Starbeck, 871 F. Supp. at 1141 (citing
Johnson, 953 F.2d at 351; Ramos v. Lamm, 639 F.2d 559, 575 (10th Cir. 1980); West v.
Keve, 571 F.2d 158, 162-63 n.6 (3rd Cir. 1978); Johnson v. Vondera, 790 F. Supp. 898,
900 (E.D. Mo. 1992); Laaman v. Helgemoe, 437 F. Supp. 269, 311 (D.N.H. 1977)).
Although the Eighth Circuit test under Johnson allows for a serious medical need to be
established under the "obviousness" to a layperson standard, the Court has also stated
that a serious medical need cannot be established by a Plaintiffs self diagnosis. See,
e.g., Kayser v. Caspari, 16 F.3d 280, 281 (8th Cir. 1994).
40. See, e.g., Starbeck, 871 F. Supp. at 1141 (citing Johnson v. Lockhart, 941 F.2d
705 (8th Cir. 1991) ("inguinal hernia"); Warren v. Fanning, 950 F.2d 1370 (8th Cir.
1991)("toenails which had become infected and had turned black"); Dace v. Solem, 858
F.2d 385 (8th Cir. 1988) ("painful nasal condition"); Toombs v. Bell, 798 F.2d 297 (8th
Cir. 1986) ("painful gallstones"); Taylor v. Bowers, 966 F.2d 417 (8th Cir. 1992) ("ruptured appendix"); Mandel v. Doe, 888 F.2d 783 (11th Cir. 1989) ("fracture in hip joint
which required surgery")).
41. Id. (citing Fields v. Gander, 734 F.2d 1313 (8th Cir. 1984) ("infected teeth");
Mullen v. Smith, 738 F.2d 317 (8th Cir. 1984) ("back and head injuries which prohibited
prisoner from walking"); Miltier v. Beorn, 896 F.2d 848, 852 (4th Cir. 1990) ("repeated
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DELIBERATE INDIFFERENCE

"Deliberate indifference is established only if there is actual
knowledge of a substantial risk that the plaintiff would be exposed to
harm and the defendant disregards that risk by. intentionally refusing
42
or failing to take reasonable measures to deal with the problem."
In the medical needs context, deliberate indifference can be shown
in a variety of ways. Nevertheless, the task of proving deliberate indifference is very difficult. In Farmer v. Brennan,4 3 'the Supreme
Court held that a prison official may be liable under the Eighth
Amendment if he or she knows that an inmate faces a substantial risk
and fails "to take reasonable measures to abate it." 44 The Eighth Cir-

cuit has provided that the failure to treat a medical condition does not
amount to deliberate indifference "unless prison officials knew that
the condition created an excessive45risk to the inmate's health and then
failed to act on that knowledge."
Implicit in the definition of "deliberate indifference" is a requirement that the person committing the alleged constitutional violation
must have acted with a subjective or culpable state of mind. 46 The
Eighth Circuit has stated that in order to satisfy the subjective state
of mind requirement, the Supreme Court requires "knowledge" on the
part of the alleged violator. 4 7 Although courts have universally held
that "knowledge" and "subjective intent" are needed to prove deliberate indifference, the extent to which a plaintiff must prove subjective
culpability is not a precise science. 48 For example, it is clear that
complaints of chest pains, headaches, and dizziness which later resulted in prisoner's
death")).
42.

See EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS § 4.44 (1995).

43. 114 S. Ct. 1970 (1994).
44. Farmer v. Brennan, 114 S. Ct. 1970, 1984 (1994).
45. Long v. Nix, 86 F.3d 761, 765 (8th Cir. 1996).
46. Farmer,114 S. Ct. at 1979; see Wilson v. Seiter, 501 U.S. 294, 297 (1991); Coleman, 114 F.3d at 785.
47.

In Coleman, the Eighth Circuit followed the Supreme Court stating:

fi]f an Eighth Amendment plaintiff presents evidence showing that a substantial risk [to the inmate's health] was longstanding, pervasive, well-documented, or expressly noted in the past, and the circumstances suggest that the
defendant-official being sued had been exposed to information concerning the
risk and thus must have known about it, then such evidence could be sufficient
to permit a trier of fact to find that the defendant-official had actual knowledge
of the risk.
Coleman, 114 F.3d at 786 (quoting Farmer, 114 S. Ct. at 1981-82). See, e.g., Jensen v.

Clarke, 94 F.3d 1191, 1195 (8th Cir. 1996) (following Farmer's requirement of actual
knowledge). In Ramos v. Lamm, the United States Court of Appeals for the Tenth Circuit noted that Courts have consistently held that the knowledge of the need for medical
care and the intentional refusal to provide that care are more than negligence and constitute deliberate indifference. Ramos v. Lamm, 639 F.2d 559, 575 (10th Cir. 1980).
48. Farmer,114 S.Ct. at 1978-79. Because "deliberate indifference" requires one to
introduce evidence of a sufficiently culpable state of mind, one proving the case must
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"negligence" is not enough to prove deliberate indifference. 49 As such
a inmate cannot sustain a medical malpractice claim against a doctor
or a prison official under the Eighth Amendment. 50 On the other
hand, "reckless" conduct is sufficient to sustain the burden of proving
deliberate indifference. 51 In those cases where "reckless" conduct is
alleged, the courts normally require that the "reckless" conduct meet
show some level of intent to be blameworthy. Id. at 1979 ("Our 'cases mandate inquiry
into a prison official's state of mind when it is claimed that the official has inflicted cruel
and unusual punishment.') (quoting Wilson, 501 U.S. at 299). See Choate v. Lockhart,
7 F.3d 1370, 1373 (8th Cir. 1993). As such, acts which are accidental or inadvertent are
not actionable. See, e.g., Starbeck, 871 F. Supp. at 1143 n.9 (holding that a mechanical
malfunction which thwarted first attempt at execution which was accidental is not actionable under Eighth Amendment because negligence did not constitute "wanton" infliction of pain) (citations omitted). However, the subjective mind requirement may be
shown, in some circumstances, by proving "knowledge of a risk" or "constructive knowledge." Farmer, 114 S. Ct. at 1980. See also Wilson, 501 U.S. at 302 (explaining that
wantonly and sadistically for the very purpose of causing harm is what is meant by
deliberate indifference).
49. "Mere negligence or inadvertence does not constitute deliberate indifference."
Stephens v. Johnson, 83 F.3d 198, 201 (8th Cir. 1996). See EIGHTH CIRCUIT MODEL JURY
INSTRUCTIONS § 4.44 (1995). Prison physicians are entitled to exercise their professional
judgment in making medical decisions. Sherrer v. Stephens, 50 F.3d 496, 497 (8th Cir.
1994); Taylor v. Turner, 884 F.2d 1088, 1090 (8th Cir. 1989). A mere disagreement with
the treatment offered at a prison or at a hospital while incarcerated is not sufficient to
state a claim for deliberate indifference under 42 U.S.C. § 1983. See Kayser, 16 F.3d at
281; White v. Farrier, 849 F.2d 322, 327 (8th Cir. 1988); Noll v. Petrovsky, 828 F.2d 461,
462 (8th Cir. 1987).
50. Ordinarily, a claim for medical malpractice (professional medical negligence)
requires a showing that the physician deviated from the community standard of care.
Medical malpractice is governed under the law of the state where the action occurred.
Under the Eighth Amendment standard for deliberate indifference to a serious medical
need, practices which fall below the community standard are not part of the standard of
review. The Plaintiff, rather, needs to look into the doctor's mind. For instance, a doctor's attitude and conduct in response to an inmate's serious medical needs along with a
standard which falls below the community norm may be actionable. Helling v. McKinney, 509 U.S. 25, 32 (1993); Starbeck, 871 F. Supp. at 1144. Nevertheless, ordinary
negligence even if the negligence is "gross negligence" does not meet the subjective state
of mind requirements of deliberate indifference. Whitley, 475 U.S. at 319, 321; Smith v.
Jenkins, 919 F.2d 90, 93 (8th Cir. 1990).
51. "Deliberate indifference is limited to situations where the violator has acted
with intent, knowledge or recklessness in the criminal law context which requires actual knowledge of a serious risk." See EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS § 4.44
(1995). According to the Comments from the committee on Model Jury Instructions:
The court is limiting eighth amendment claims to those in which plaintiff can
show actual subjective intent rather than just recklessness in the tort sense.
In Wilson, the court characterized as eighth amendment violations only acts
which are "deliberate acts intended to chastise or deter" or "punishment which
has been administered for a disciplinary purpose". The court, continuing to follow the deliberate indifference standard, clearly stated that negligence was not
sufficient.
Id. (citation omitted)(emphasis added). Although "gross negligence" is not sufficient to
state an Eighth Amendment claim, a diagnosis or treatment which is grossly incompetent or so deviates from professional standards of conduct can rise to the level deliberate
indifference. Starbeck, 871 F. Supp. at 1145 (citing Smith, 919 F.2d at 93).

CREIGHTON LAW REVIEW

[Vol. 31

the criminal "reckless" standard rather than the tortious "reckless"
standard.5 2 This must be evaluated on a case-by-case basis.
V.

DELIBERATE INDIFFERENCE TO SAFETY RIGHT:
FAILURE TO PROTECT

Prison officials have a duty to protect prisoners from violence at
the hands of other prisoners. 5 3 Deliberate indifference to safety rights
of an inmate normally manifests itself where prison officials either fail
to protect an inmate from a specific threat of violence or allow a
stream of violence to pervade the institution. In order for an inmate to
prevail in a "failure to protect" case, prison officials must act with "deliberate indifference" similar to its "medical indifference" cause of
action.
Not every attack by one inmate on another inmate is actionable
under the Eighth Amendment. In order for an inmate to prevail on a
"failure to protect" claim under the Eighth Amendment, he or she
must show that the defendant prison official was aware of the "substantial risk of such attack, that the defendant acted with deliberate
indifference to the inmate's need to be protected from the attack and
in so doing, failed to protect the inmate from the attack."5 4 Again,
both "knowledge" and "intent" are required elements of the cause of
action.
A.

PERVASIVE RISK OF HARM

A claim based on a failure to protect requires the inmate to prove
that "he is incarcerated under conditions posing a substantial risk of
52. Farmer, 114 S. Ct. at 1976-77 (citing Cortez-Quinones v. Jimenez-Nettleship,
842 F.2d 556, 558 (1st Cir. 1988)). See Martin v. White, 742 F.2d 469, 474-75 (8th Cir.
1984). See generally Cummings v. Caspari, 797 F. Supp. 747 (E.D. Mo. 1992); Klingler
v. Nebraska Dept. of Correctional Services, 824 F. Supp. 1374 (D. Neb. 1993), order
rev'd, 31 F.3d 727 (8th Cir. 1994); Bellecourt v. United States, 784 F. Supp. 623 (D.
Minn. 1992), affd in part, 994 F.2d 427 (8th Cir. 1993); Warren v. Missouri, 754 F.
Supp. 150 (W.D. Mo. 1990), affd, 995 F.2d 130 (8th Cir. 1993); Cody v. Hillard, 599 F.
Supp. 1025 (D.S.D. 1984), affd, 799 F.2d 447 (8th Cir. 1986); Thomas v. Benton County,
Arkansas, 702 F. Supp. 737 (W.D. Ark. 1988); Moyers v. Buescher, 806 F. Supp. 218
(E.D. Mo. 1992); Benter v. Peck, 825 F. Supp. 1411 (S.D. Iowa 1993).
53. As with a claim for "medical indifference," an inmate bringing an action based
on the "failure to protect" theory must establish that there is actual knowledge of a
substantial risk that the inmate will be attacked and that the prison official disregarded
that "known" risk by intentionally refusing or failing to take reasonable measures to
deal with the problem. EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS § 4.44 (1995) (citing
Farmer).
54. EIGHTH CIRCUIT MODEL JURY INSTRUCTION § 4.32 (1995). It is important to realize that the protection an inmate is afforded against other inmates is a condition of
confinement. Wilson v.Seiter, 501 U.S. 294, 303 (1991).
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serious harm."55 Prisons by their very nature are sometimes dangerous, violent, and unpredictable. 56 Not every injury suffered by one inmate at the hands of another translates into constitutional liability
against the institution's officials. 5 7 The Supreme Court has held that
a prison official shall be found liable under an Eighth Amendment
"failure to protect" claim if the Plaintiff can prove (1) the deprivation
alleged is objectively sufficiently serious 58 and (2) the prison official's
act or omission results in a "denial of 'the minimal civilized measures
5 9
of life's necessities.'"
It is clear that proof of a single, isolated incident of violence is
ordinarily not sufficient to prove a pervasive risk of harm. 60 However,
a pervasive risk of harm may be established by something "less than
61
proof of a reign of violence and terror in the particular institution."
Proving a pervasive risk of harm may be accomplished by showing
that violence occurs with enough frequency that an environment of
fear exists to such an extent that inmates reasonably fear for their
safety.6 2 Equally important, prison officials must be "aware of the
63
problem and aware of the need for protective measures."

B.

DELIBERATE INDIFFERENCE

Deliberate indifference is established where a prison official has
actual knowledge of a substantial risk that the inmate's safety is in
danger and where the official disregards knowledge of that risk. 64 A
55. Farmer v. Brennan, 114 S. Ct. 1970, 1977 (1994) (citing Helling v. McKinney,
509 U.S. 25 (1993).
56. See generally Falls v. Nesbit, 966 F.2d 375 (8th Cir. 1992) (addressing violence
towards physically weaker inmates).
57. Farmer, 114 S. Ct. at 1977.
58. Id. (citing Wilson, 501 U.S. at 298; Hudson v. McMillian, 503 U.S. 1, 8 (1992)).
59. Id. (quoting Rhodes v. Chapman, 452 U.S. 337, 347 (1981).
60. See Andrews v. Siegel, 929 F.2d 1326, 1330 (8th Cir. 1991); Martin v. White,
742 F.2d 469, 474 (8th Cir. 1984) (holding that a pervasive risk of harm may not ordinarily be shown by pointing to a single incident or isolated incidents). See also EIGHTH
CIRCUIT MODEL JURY INSTRUCTIONS §

4.42 (1995).

61. Andrews, 929 F.2d at 1330 (quoting Martin, 742 F.2d at 474). See EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS § 4.42 (1995). While an isolated instance may not be
sufficient to prove a "pervasiveness", an inmate has a constitutional right to be reasonably protected from a "constant threat of violence and sexual assault from his fellow
inmates..." Woodhouse v. Virginia, 487 F.2d 889, 890 (4th Cir. 1973). See Holloway v.
Wittrey, 842 F. Supp. 1193, 1198 (S.D. Iowa 1994).
62. Andrews, 929 F.2d at 1330.
63. Id. In Smith v. Arkansas Dep't of Corrections,evidence that violence, robbery
and rape were common in unsupervised prison barracks was sufficient to show the
existence of an "objectively substantial risk of personal injury." Smith v. Arkansas Dep't
of Corrections, 103 F.3d 637, 645 (8th Cir. 1996).
64.

See EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS § 4.44 (1995).
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deliberately indifferent prison official can disregard the risk by inten65
tionally refusing or failing (by omission) to deal with the problem.
As with a "medical indifference" claim, a prison official must have
a sufficiently culpable mental state of deliberate indifference towards
an inmate's safety. 66 In a "failure to protect" case, the inmate must
prove that the prison official was actually aware of the events from
which the inference of substantial risk could be drawn and must draw
67
the inference.
The standard is very difficult and impractical, placing an incredible burden on the inmate. In an ideal world, an inmate should be able
to confide in correctional officers and security staff and relay to prison
officials concerns about being attacked. In reality, a prison inmate
will likely place himself at higher risk by relaying a possible attack by
other inmates, who will in turn label him or her a "snitch" or informer.
The other reason this standard places an impractical demand on inmates is that most inmates are not constitutional scholars and have
very little or no education. Inmates are often not intelligent or sophisticated enough to adequately articulate their perceived threat to sufficiently charge prison officials with knowledge.
Inmates who do assume the risk of relaying a perceived threat to
their safety will normally do so in general terms. An example would
be where an inmate sends a written message to the security director
which either advises the official of the identity of the potential attacker with no other information or describes an approximate time or
place of a possible attack. Under these situations, a prison official can
be said not to have sufficient information to draw the required inference. 68 This problem is compounded by the fact that there is little
authority which requires a prison official to follow up on the "general"
69
or unspecific information, allowing for appropriate preventive steps.
65. In Farmer,the United States Supreme Court held in pertinent part:
... [tihat a prison official cannot be found liable under the Eighth Amendment
for denying an inmate humane conditions of confinement unless the official
knows of and disregards an excessive risk to the inmate health or safety; the
official must both be aware of facts from which the inference could be drawn
that a substantial risk of serious harm exists, and he must also draw the inference ....
[A]n official's failure to alleviate a significant risk that he should have
perceived but did not, . . . cannot . . . be condemned as the infliction of
punishment.
Farmer, 114 S. Ct. at 1979.
66. Farmer, 114 S. Ct. at 1979. The subjective test for deliberate indifference is
equated with recklessness and purpose of knowledge.
67. See Randle v. Parker, 48 F.3d 301, 304 (8th Cir. 1995) (citing Farmer,114 S.
Ct. at 1979).
68. Randle, 48 F.3d at 304.
69. One aspect the Court in Farmerfailed to address was the duty a prison official
has to investigate and educate himself on the perceived threat where an individual inmate approaches him or her for protection.
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Where threats between inmates are common, knowledge of a substanbe imputed to prison offitial risk of harm will not, in all situations,
70
cials based on the threats alone.
Although there is no affirmative duty requiring prison officials to
investigate or follow up on a vague or general threat, "there may be
circumstances... [w]here a fact finder may conclude a prison official
was aware of it." 7 1 Nevertheless, to prove this, one must prove actual
conduct or conscious disregard. That is, "it is not enough that a reasonable person would have been aware of the risk; the prisoner must
demonstrate by facts, and reasonable inferences therefrom, that the
72
particular defendant was aware of the substantial risk at issue.
Even where an inmate has relayed sufficient information to require
official will
officials to take affirmative steps to protect the inmate, 7the
3
avoid liability if the protective response is reasonable.
C.

FAILURE TO INTERVENE

While it is clear that proof of a single or isolated incident of violence is not sufficient to prove a pervasive risk of harm, 7 4 one can
prove a "failure to protect" claim where the single or isolated instance
involves a prison employee's failure to intervene once the attack or
violence is in progress. 7 5 "A prison official acts with deliberate indifof
ference to an inmate's safety when the official is present at the time 76
an assault and fails to intervene or otherwise act to end the assault"
unless the failure to respond was justifiable. 7 7 Even where a guard is
70.

Prater v. Dahm, 89 F.3d 538, 541 (8th Cir. 1996).

71. Id. at 542 (citing Farmer, 114 S. Ct. at 1981).
72. Davis v. Scott, 94 F.3d 444, 446 (8th Cir. 1996) (holding that the inmate provided sufficient evidence that his attacker had a propensity for violence, that the official
knew of that propensity because it was reflected in the attacker's prison record and that
exposing the inmate to such a prisoner, even in administrative segregation, was unreasonable, in light of the pervasive risk to the inmate).
73. Farmer,114 S. Ct. at 1982; Prater,89 F.3d at 541. See, e.g., Jones v. Kelly, 918
F. Supp. 74, 79 (W.D.N.Y. 1995). In the Jones case, an inmate was placed in danger
when he was transferred to another facility and became the target of a cell fire and
assaults by his fellow inmates. Jones, 918 F. Supp. at 80. In this case, the risk of harm
to the inmate was substantial. Id. at 79. However, prison officials took reasonable
measures in response to the risk. Id. Even where there may have been some negligence
in transferring the inmate or some inadvertence, the court allowed the prison official to
avoid liability because the officials appeared to act in good faith.
74. Falls v. Nesbitt, 966 F.2d 375, 377-78 (8th Cir. 1992).
75. Williams v. Mueller, 13 F.3d 1214, 1216 (8th Cir. 1994); Wright v. Jones, 907
F.2d 848, 850 (8th Cir. 1990).
76. Williams, 13 F.3d at 1216.
77. There will always be situations where prison guards are unwilling to stop an
attack where the unwillingness was due to a threat to the guard's own safety or where
the safety of others is concerned. See, e.g., Williams v. Willits, 853 F.2d 586, 591 (8th
Cir. 1988) (involving a prison guard who believed that attempting to break up fight
between two inmates would place himself and others in danger and thus did not violate

CREIGHTON LAW REVIEW

[Vol. 31

not in a position to safely break up a fight, the guard would, nevertheless, have a duty to summon help. 78 "Failure to protect" cases like its
medical indifference counterpart, is very fact sensitive. It is important to be familiar with the approach of the district in which a case is
79
filed.
VI.

EXCESSIVE USE OF FORCE

Prison officials need to use force in a prison setting. Force is a
natural and ordinary aspect of prison life. When a guard places handcuffs on an inmate, or escorts an inmate in leg chains, this is a use of
force. Guards are often faced with prison disturbances and are forced
to use mace, the use of the chemical agent is a "use of force." In many
cases, force is accidentally used against the wrong person. In several
of these instances, the force used is extreme and may cause great pain
or injury to the inmate. In the majority of cases where force is used
(even against innocent inmates) it is constitutionally permissible.
After incarceration, only the "unnecessary and wanton infliction
of pain," without penological justification, constitutes cruel and unusual punishment forbidden by the Eighth Amendment. 8 0 "Obduracy
and wantonness" are terms that characterize the conduct prohibited
by the Eighth Amendment.8 1 In order for force to be excessive under
the Eight Amendment, the force must be excessive and applied maliciously and sadistically for the very purpose of causing harm and not
in a good faith effort to achieve a legitimate purpose. 8 2 "In determinthe plaintiffs Eighth Amendment rights); Arnold v. Jones, 891 F.2d 1370, 1372 (8th Cir.
1989).
78. See Holloway, 842 F. Supp. at 1200 (holding that rights were violated when a
prison official observed and allowed an inmate to be subjected to multiple attacks over
an extended period of time without summoning help).
79. See generally Webb v. Lawrence County, 950 F. Supp. 960 (D.S.D. 1996); Kunkel v. Stockwell, 887 F. Supp. 215 (E.D. Mo. 1995); Artis v. Petrovsky, 638 F. Supp. 51
(W.D. Mo. 1986); Holloway v. Wittrey; 842 F. Supp. 1193 (S.D. Iowa 1994); Hayes v.
Wimberly, 625 F. Supp. 967 (E.D. Ark. 1986), affd, 815 F.2d 710 (8th Cir. 1987); Smith
v. Norris, 877 F. Supp. 1296 (E.D. Ark. 1995), affd in part, rev'd in part, 103 F.3d 637
(8th Cir. 1996).
80. Whitley v. Albers, 475 U.S. 312, 319 (1986); Rhodes v. Chapman, 452 U.S. 337,
346 (1981); Rodgers v. Thomas, 879 F.2d 380, 384 (8th Cir. 1989). See also Johnson v.
Glick, 481 F.2d 1028 (2d Cir. 1973) (articulating standard in excessive force cases for
both convicted and unconvicted persons). In Graham v. Connor, the Supreme Court
created a second standard for unconvicted persons (Fourth Amendment excessive force
cases) using an objective reasonable test which left the "objective and subjective" test in
Jonson for convicted prisoners (Eighth Amendment excessive force cases). Graham v.
Connor, 490 U.S. 386, 393-95 (1989). See also EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS § 4.30 (1995).
81. Whitley, 475 U.S. at 319.
82. Hudson, 503 U.S. at 6; DeGidio v. Pung, 920 F.2d 525, 532 (8th Cir. 1990)
Stenzel v. Ellis, 916 F.2d 423, 427 (8th Cir. 1990). Although the Courts do not use the
term "deliberate indifference" in Eighth Amendment use-of-force cases, "intent" is re-
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ing whether the force used was excessive, the court considers such factors as the need for the application of force, the relationship between
the need for force and the amount of force that was used, the extent of
the injury inflicted 8 3 and whether the force was used to achieve a le84
gitimate purpose or wantonly for the very purpose of causing harm."
Although the "extent of injury inflicted" is a part of any Eighth
Amendment force inquiry, physical "injury" is not required. In fact, in
one case, the Eighth Circuit upheld a jury's verdict of nominal damages8 5 with punitive damages 8 6 in a case involving an inmate who
prevailed on a claim that prison guard who handcuffed him behind his
back used excessive force do to the inmate's pre-existing shoulder injury.8 7 In that case, the jury, by virtue of the nominal damages, found
88
no injury was caused by the use of force.
quired in demonstrating that the force used was not administered in good faith. See,
e.g., Howard v. Barnett, 21 F.3d 868, 871-72 (8th Cir. 1994); Cummings v. Malone, 995
F.2d 817, 821 (8th Cir. 1993). "Sadistically means engaging in extreme or excessive
cruelty or delighting in cruelty." EIGHTH CIRCUIT MODEL JURY INSTRUCTION § 4.30
(1995). But see Wyatt v. Delaney, 818 F.2d 21, 23 (8th Cir. 1987) (stating that the malicious nature of force is not part of equation where riot or prison disturbance is involved).
Cf. Whitley, 475 U.S. at 319.
83. Hudson, 503 U.S. at 6-7; Whitley, 475 U.S. at 321; Rodgers, 879 F.2d at 384. It
is important to note that there is no serious injury requirement to sustain an Eighth
Amendment excessive force claim. See generally Hudson, 503 U.S. at 6-7; EIGHTH CIRCUIT MODEL JURY INSTRUCTION § 4.30 (1995); Bolin v. Black, 875 F.2d 1343, 1350 (8th
Cir. 1989) (noting that one can suffer unnecessary and wanton infliction of pain without
suffering a physical injury). But see Cowans v. Wyrick, 862 F.2d 697, 700 (8th Cir.
1988) (holding that injury is a relevant factor in determining cruel and unusual
punishment).
84. Id.
85. Nominal damages are permitted in prisoner cases. EIGHTH CIRCUIT MODEL
JURY INSTRUCTION § 4.52 (1995). Nominal damages are awarded where the Court finds
that there is no monetary value to the claim. Where nominal damages are appropriate,
an award of one dollar ($1.00) is given.
86. Punitive damages are awarded to punish the defendant and to deter the defendant and others from like conduct in the future. Before an award of punitive damages is appropriate, it must first be established that the wrongdoer was "reckless" or
.callously indifferent" to the victim. See EIGHTH CIRCUIT MODEL JURY INSTRUCTION
§ 4.53 (1995).
87. Aldape v. Lambert, 34 F.3d 619, 623-24 (8th Cir. 1994).
88. In Aldape, the inmate was greeted at his cellhouse by guards who conducted a
surprise cell search because of rumors that he had a knife in a box containing legal
materials. Aldape, 34 F.3d at 622. The inmate, who had a pre-existing shoulder injury,
had a note from the medical staff stating that he should not be handcuffed behind his
back. Id. at 623. Despite the medical note, the prison official still handcuffed the inmate with his hands behind his back. Id. at. Although there was no aggravation of the
inmate's shoulder condition, he still suffered unnecessary pain. Id. It is very difficult to
reconcile Aldape with Crowley v. Hedgepeth. See Crowley v. Hedgepeth, 109 F.3d 500
(8th Cir. 1997). See supra notes 30-35 and accompanying text. As stated above, the
inmate in Crowley was under a medical order for protective eyewear to help the inmate
cope with the pain associated with photophobia. Crowley, 109 F.3d at 501. The inmate
in Crowley suffered from sickle cell anemia which caused the photophobia. Id. However, in Crowley the Eighth Circuit did not believe that an Eighth Amendment violation
existed, in part, because there was no aggravation of Crowley's injury. Id. at 502. In
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The Eighth Amendment places restraints on a prison official's use
of force. s 9 However, courts should and do defer to prison official's determination of appropriate security precautions. 90 Therefore, in assessing whether the force used is excessive, a court must consider the
extent of the threat to the safety of staff and inmates, as reasonably
perceived by "responsible" officers on the basis of the facts known to
the officer "and any efforts made to temper the severity of a forceful
91
response."
In considering the "threat to the safety of staff and inmates" it is
essential that the court give wide deference to the guard on the scene;
for the paramount concern is to maintain order "and discipline in an
often dangerous and unruly environment." 92 In deciding "whether to
use force" or "the amount of force needed" to restore order during a
prison disturbance, prison guards must take into account the real
threat that unrest presents to inmates and staff in addition to the possible harm to an inmate against whom the use of force is used
against. 93 Eighth Amendment "excessive use of force" claims are similar to claims involving the "deliberate indifference" standard in that
they are very fact sensitive and the standards may be applied differ94
ently by various trial courts.
VII.

GENERAL CONDITIONS OF CONFINEMENT

There are several instances where an inmate can claim an Eighth
Amendment violation, which does not fall neatly within "medical indifference," "failure to protect" or "excessive force" claims. There are
also situations where the Eighth Amendment claim is based on a
number of factors which have the cumulative effect of cruel and unusual punishment. 9 5 An Eighth Amendment claim challenging the
Aldape, there was no aggravation of the shoulder injury. Aldape, 34 F.3d at 624. Crowley obviously suffered more pain and for a longer period of time than did Aldape. In
Crowley, the inmate eventually was provided the protective eyewear months after the
prison doctor initially ordered it. Crowley, 109 F.3d at 501. In Aldape, the inmate was
only cuffed for minutes. Aldape, 34 F.3d at 621. Additionally, the guards in Aldape
were ordered to perform an emergency search of the inmate's belongings because there
was information that he had a dangerous weapon. Id. at 622. Clearly, the security interests were greater in Aldape than in Crowley.
89. Farmer, 114 S. Ct. at 1976.
90. Whitley, 475 U.S. at 319.
91. Id. at 321.
92. Ort v. White, 813 F.2d 318, 322 (11th Cir. 1987).
93. Whitley, 475 U.S. at 320.
94. See generally Risdal v. Martin, 810 F. Supp. 1049 (S.D. Iowa 1993); Williams v.
Omodt, 640 F. Supp. 120 (D. Minn. 1986); Hayes v. Wimberly, 625 F. Supp. 967 (E.D.
Ark. 1986), affd, 815 F.2d 710 (8th Cir. 1987).
95. In Rhodes v. Chapman, the Court stated that the conditions of confinement
alone or in combination may deprive prisoners of the minimal civilized measures of life's
necessities. Rhodes v. Chapman, 452 U.S. 337, 347 (1981). In fact, some conditions of
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general conditions of confinement must show that the responsible
prison official acted with deliberate indifference. 96 In Wilson, the
court stated that cases challenging prison conditions must show that
97
the offending conduct was "wanton."
In its prohibition of "cruel and unusual punishment," the Eighth
Amendment places the duty on prison officials to ensure that inmates
receive basic human needs, such as adequate food, clothing, shelter,
medical care, reasonable safety and sleep. 98 However, a minimal deprivation of one of those needs does not necessarily violate the Constitution. 9 9 An inmate must suffer an extreme deprivation to make out a
"conditions of confinement" case. 10 0 In the Eighth Circuit case of
confinement may establish an Eighth Amendment violation "in combination" when each
would nut do so alone, but only when they have a mutually enforcing effect that produces the deprivation of a single, identifiable human need such as food, warmth, or
exercise - for example, a low cell temperature at night combined with a failure to issue
blankets. Rhodes, 452 U.S. at 347.
96. Wilson v. Seiter, 501 U.S. 294, 303 (1991); see Brown v. Nix, 33 F.3d 951, 954
(8th Cir. 1994).
97. The Supreme Court, in Wilson, held that:
[W]hether [conduct] can be categorized as "wanton" depends upon the constraints facing the official. From that standpoint, we see no significant distinction between claims alleging inadequate medical care and those alleging
inadequate "conditions of confinement." Indeed, the medical care a prisoner
receives is just as much a "condition" of his confinement as the food he is fed,
the clothes he is issued, the temperature he is subjected to in his cell, and the
protection he is afforded against other inmates.... [In all of these cases], it is
appropriate to apply the "deliberate indifference" standard articulated in
Estelle.
Wilson, 501 U.S. at 303 (quoting LaFaut v. Smith, 834 F.2d 389, 391-92 (4th Cir. 1987)).
See also Givins v. Jones, 900 F.2d 1229, 1234 (8th Cir. 1990).
The Constitution does not mandate comfortable prisons. Rhodes, 452 U.S. at 349.
Neither does it permit inhumane ones, and it is well settled that the treatment a prisoner receives in prison and conditions under which he is confined are subject to scrutiny
under the Eighth Amendment. Farmer, 114 S. Ct. at 1976; Helling v. McKinney, 509
U.S. 25, 31 (1993). See generally Jordan v. Gardner, 986 F.2d 1521 (9th Cir. 1993) (applying "deliberate indifference" standard to policy of having male guards search female
inmates where there was no emergency or suspicion); LaMaire v. Maass, 12 F.3d 144
(9th Cir. 1993) (applying malicious and sadistic standard to case involving discipline
and security through constant illumination, restraints in showers and cell, lack of outdoor exercise and other measures). But see Canedy v. Boardman, 16 F.3d 183 (7th Cir.
1994) (involving same a strip search of inmate by different sex authority).
98. Farmer, 114 S. Ct. at 1976; Helling, 509 U.S. at 33. Generally, the institution
cannot deny inmates "necessities" which "include light, heat, ventilation, sanitation,
clothing, and a proper diet." See Green v. Baron, 879 F.2d 305, 309 (8th Cir. 1989);
Davidson v. Scully, 914 F. Supp. 1011, 1015-18 (S.D.N.Y. 1996) (holding that prison's
refusal to provide sufficiently warm clothing for outdoor exercise was tantamount to
reusing to provide outdoor exercise and would violate the Eighth Amendment); Williams v. Greifinger, 918 F. Supp. 91, 94-96 (S.D.N.Y. 1996); Gordon v. Faber, 800 F.
Supp. 797, 799 (N.D. Iowa 1992).
99. Bell v. Wolfish, 441 U.S. 520, 539 n.21 (1979); Green, 879 F.2d at 309.
100. Hudson, 503 U.S. at 8. As stated previously, "only those deprivations denying
the minimal civilized measures of life's necessities are sufficiently grave to form the
basis of an Eighth Amendment violation." Wilson, 501 U.S. at 298. For instance, in
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Whitnack v. Douglas County,10 ' the court addressed claims of inadequate conditions of confinement. 10 2 The court held:
[I] nmates are entitled to reasonably adequate sanitation, personal hygiene, and laundry privileges, particularly over a
lengthy course of time. Conditions of confinement, however,
constitute cruel and unusual punishment "only when they
have a mutually enforcing effect that produces the deprivation of a single, identifiable human need such as food,
warmth, or exercise .... Nothing so amorphous as 'overall conditions' can rise to the level of cruel and unusual punishment
when no specific deprivation of a single human need
exists." 0 3
Because "deliberate indifference" is equivalent to subjective recklessness or conscious disregard of a substantial risk of harm, a prison
official must actually know and disregard an excessive risk to an inmate's health or safety in order to meet the required burden of proof in
10 4
a "condition of confinement" case.
An inmate or a class of inmates who brings a "conditions of confinement" case must be cautioned that they may be able to show an
objectively horrific environment, but not be able to prove the "state of
mind" requirement. The extent to which a warden or director of corO'Leary v. Iowa State Men's Reformatory, the Eighth Circuit found no Eighth Amendment violation where inmates were placed in segregation in progressive four-day behavior management program following disciplinary reports. O'Leary v. Iowa State Men's
Reformatory, 79 F.3d 82, 83-84 (8th Cir. 1996). The program included deprivation of
underwear, blankets, mattresses, exercise, and visits. O'Leary, 79 F.3d at 83. Inmates
were provided normal diets, sanitation, hygienic supplies and were allowed to read but
not keep their mail. Id. During the course of the next three days, the inmates gradually
had the items they were deprived of restored if their behavior was satisfactory. Id. at
83-84. Since the deprivations did not deny a minimal civilized measure of life's necessities or establish deliberate indifference to the inmates' health and safety rights, it was
not considered "punishment" in violation of the Eighth Amendment. Id. at 84.
101. 16 F.3d 954 (8th Cir. 1994).
102. Whitnack v. Douglas County, 16 F.3d 954, 955 (8th Cir. 1994).
103. Whitnack, 16 F.3d. at 957 (citing Howard v. Adison, 887 F.2d 134, 137 (8th Cir.
1989); Wilson, 501 U.S. at 304)). In Bauerv. Sielaff, the United States District Court for
the Eastern District of Pennsylvania held that the discomfort of lights at night does not
constitute a constitutional deprivation. Bauer v. Sielaff, 372 F. Supp. 1104, 1110 (E.D.
Penn. 1974). See also Williams v. Ward, 567 F. Supp. 10 (E.D.N.Y. 1982). In Williams,
the court stated that the Constitution only requires that prisoners not be subjected to
conditions so uninhabitable as to be shocking. Williams, 567 F. Supp. at 15.
104. Farmer,114 S. Ct. at 1980-84; see Williams v. Delo, 49 F.3d 442, 445 (8th Cir.
1995). In Delo, the Eighth Circuit stressed that absent proof that the institution consciously understood that prison conditions created such an excessive risk to inmate
health and safety, the conditions do not constitute punishment. Delo, 49 F.3d at 445.
See, e.g., Johnson v. Boreani, 946 F.2d 67, 71 (8th Cir. 1991); Gordon v. Faber, 800 F.
Supp. 797, 800 (N.D. Ia. 1992); U.S. v. Home, 955 F. Supp. 1141, 1144-51 (D. Minn.
1997); Webb v. Lawrence County, 950 F. Supp. 960, 965 (D.S.D. 1996); El Tabech v.
Gunter, 922 F. Supp. 244, 247-66 (D. Neb. 1996); Kunkel v. Stockwell, 887 F. Supp. 215,
218 (E.D. Mo. 1995); Smith v. Norris, 877 F. Supp. 1296, 1311-14 (E.D. Ark. 1995).
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rections can "pawn off' the problems associated with deplorable conditions on lack of funding remains a serious question.
In a traditional Eighth Amendment case, a plaintiff must name a
specific individual, because "state actors" must act in their individual
capacity to be actionable under section 1983. However, in certain
cases, a plaintiff may name a municipality for conduct which can be
attributable to custom. Therefore, the state should be subject to suit
by inmates if it can be shown that knowledge of the inhumane conditions are known by state officials and where the legislature fails to
appropriate funds to remediate the problem.
With expanding prison systems and over-population, it is inevitable that governments and municipalities will be forced to defend challenges from both the employees and the inmates. With prison-jail
officials making identical claims from their perspective sides, state,
county and municipal governments will be placed in an extremely
awkward and difficult position defending "condition of confinement"
claims.
VIII.

FUTURE OUTLOOK FOR EIGHTH AMENDMENT CLAIMS

The outlook for Eighth Amendment claims is mixed. While a
trend toward eliminating inmate rights exists, the increasing populations and deteriorating conditions in most of our prisons will invite
lawsuits. The Supreme Court has made it very difficult for inmates to
sustain an Eighth Amendment claim by design. This design, however,
has an effect on more than the inmates. With budget cut backs and
over-population problems, prison employees are faced with poor working conditions and an increasingly dangerous environment. If one
were to look at a prison as a balloon, the courts have not enlarged the
balloon, but merely set standards which allows one to blow more air
into it. Sooner or later, the balloon will not be able to absorb the pressure and will burst. The issue facing the next century will be whether
the courts will take action increasing the rights of inmates in Eighth
Amendment claims before conditions deteriorate to such an extent
that the employees working in them begin filling the courts with their
"working condition" claims.
An attorney who considers undertaking a conditions case should
take the time to interview union officials that represent correctional
officers, as well as interview officers who have brought claims against
their employer for poor working conditions, attacks by inmates, and
stress related illnesses. If the inmates and guards bring an action together, it will be interesting to see how the courts will handle the standard of review.
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An attorney representing prison officials, should try to insulate
their clients by having their clients invite frequent inspections and
form "working" committees which address "conditions of confinement"
issues. It will be essential for prison officials to demonstrate that they
are doing everything they can to cope with what is bound to be an
over-population of inmates without adequate guard strength to manage it. If prison officials fail to keep these issues as a high priority,
inmates and staff members will be able to demonstrate "deliberate indifference" and "reckless disregard for inmate health and safety" with
increasing ease. If this becomes a trend, the courts, and not prison
officials, will end up managing the day-to-day running of prisons.
IX. CONCLUSION
The Eighth Amendment has meant various things to various generations. The definition and terms associated with the Eighth Amendment change with the constantly changing make-up of the Supreme
Court. As a result, the case law in this area should be viewed in the
historical context of the Court's composition at that particular time
and understand that each generation will define its own "evolving
standard of decency."

