
"EVERYBODY OUT!": THE SUPREME COURT
GRANTS POLICE THE AUTHORITY TO

AUTOMATICALLY ORDER PASSENGERS OUT OF
LAWFULLY STOPPED VEHICLES IN

MARYLAND v. WILSON

A highly sophisticated set of rules, qualified by all sorts of ifs,
ands, and buts and requiring the drawing of subtle nuances
and hairline distinctions, may be the sort of heady stuff upon
which the facile minds of lawyers and judges eagerly feed, but
they may be 'literally impossible of application by the officer
in the field.'1

INTRODUCTION

In Pennsylvania v. Mimms,2 the United States Supreme Court
held that a police officer may order the driver of a lawfully stopped
vehicle to exit the vehicle without violating the reasonableness re-
quirement of the Fourth Amendment. 3 In reaching its holding, the
Supreme Court in Mimms found that legitimate concerns for officer
safety outweighed the additional "de minimis" intrusion on the
driver's personal liberty caused by the order to exit the car.4 While
the Court in Mimms held that a driver may be ordered out of a law-
fully stopped vehicle, the Court did not address the question of
whether passengers may also be ordered to exit the vehicle. 5 As a re-
sult, lower courts reached conflicting conclusions. 6 The majority of
lower courts considering the issue concluded that the holding of
Mimms applied to passengers as well as to drivers.7

1. New York v. Belton, 453 U.S. 454, 458 (1981) (citation omitted) (quoting Wayne
R. LaFave, "Case-by-Case Adjudication" Versus "Standardized Procedures": The Robin-
son Dilemma, 1974 Sup. CT. REV. 127, 141 (quoting United States v. Robinson, 471 F.2d
1082, 1122 (D.C. Cir. 1972) (Wilkey, J., dissenting)).

2. 434 U.S. 106 (1977) (per curiam).
3. Pennsylvania v. Mimms, 434 U.S. 106, 111 n.6 (1977) (per curiam).
4. Mimms, 434 U.S. at 109-11.
5. See id. at 106-12.
6. See State v. Becker, 458 N.W.2d 604, 607 (Iowa 1990) (holding that the ration-

ale of Mimms does not authorize the ordering of passengers out of a vehicle); State v.
Smith, 637 A.2d 158, 166 (N.J. 1994) (concluding that the Mimms holding should not be
automatically applied to passengers). But see State v. Landry, 588 So.2d 345, 345-47
(La. 1991) (analyzing Mimms and holding that a passenger may be ordered to exit a
lawfully stopped vehicle); State v. Ferrise, 269 N.W.2d 888, 890-91 (Minn. 1978) (recog-
nizing that the Mimms holding justifies the ordering of passengers out of a vehicle).

7. See State v. Smith, 637 A.2d 158, 164-65 (N.J. 1994) (citing jurisdictions that
have considered the issue and recognizing that the majority of those jurisdictions have
held that a passenger may also be ordered out of the vehicle).
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Recently, in Maryland v. Wilson,8 the United States Supreme
Court approved the result reached by the majority of jurisdictions by
holding that a police officer may also order passengers to exit a law-
fully stopped vehicle without running afoul of the Fourth Amend-
ment's prohibition of unreasonable searches and seizures. 9 The
Supreme Court stated that regardless of whether the occupant of a
stopped vehicle is a driver or a passenger, "the same weighty interest
in officer safety is present."10 In addition, the Court reasoned that
danger to an officer is likely to increase when there is more than one
occupant in a stopped vehicle." The Court also found the additional
intrusion on a passenger in being ordered out of a car to be minimal. 12

Accordingly, the Court held that the rule of Pennsylvania v. Mimms
applies to passengers as well as to drivers. 13

This Note will first discuss the facts and holding of Maryland v.
Wilson. 14 This Note will then provide an overview of the Fourth
Amendment and the United States Supreme Court precedent which
forms the basis for the Court's holding in Wilson. 15 Next, this Note
will analyze the Court's decision to grant police officers the authority
to order passengers out of lawfully stopped vehicles and will conclude
that the Court's decision in Wilson is consistent with the Court's pre-
cedent and a logical extension of the Court's holding in Pennsylvania
v. Mimms. 16

FACTS AND HOLDING

On the evening of June 8, 1994, Maryland State Trooper David
Hughes noticed a 1994 Nissan Maxima traveling on Interstate 95 in
Baltimore County, Maryland. 17 The car appeared to be moving at a
high rate of speed, therefore, Hughes pulled onto the highway and
"paced" the vehicle for one mile.1s The posted speed limit was fifty-
five miles per hour and Hughes determined that the car was traveling
at a speed of sixty-four miles per hour.19 Hughes observed that the
car failed to display a regular license plate and that there was a dan-

8. 117 S. Ct. 882 (1997).
9. Maryland v. Wilson, 117 S. Ct. 882, 884, 886 (1997).

10. Wilson, 117 S. Ct. at 885.
11. Id. at 885.
12. Id. at 886.
13. Id. at 884.
14. See infra notes 17-87 and accompanying text.
15. See infra notes 99-370 and accompanying text.
16. See infra notes 371-550 and accompanying text.
17. Maryland v. Wilson, 117 S. Ct. 882, 884 (1997); State v. Wilson, 664 A.2d 1, 2

(Md. Ct. Spec. App. 1995), rev'd, 117 S. Ct. 882 (1997).
18. Wilson, 664 A.2d at 2.
19. Id.
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gling paper tag on the back of the car that read "Enterprise Rent-A-
Car."20 Hughes then turned on the police cruiser's lights and siren
and signaled the driver to pull over. 2 1 The car, however, continued
traveling for another mile and a half before finally stopping. 22

During the pursuit, Hughes observed that there were three people
in the vehicle and that the two passengers "turned to look at him sev-
eral times, repeatedly ducking below sight level and then reappear-
ing."23 Hughes began to approach the halted car on foot. 24 At the
same time, the driver exited the vehicle and met Hughes halfway be-
tween the two vehicles. 2 5 Hughes informed the driver that he had
been pulled over for speeding and asked to see his license and regis-
tration card.2 6 The driver appeared extremely nervous, but was able
to produce a valid Connecticut driver's license.2 7 Pursuant to Hughes'
instructions, the driver then reentered the vehicle to retrieve the
rental papers for the car.28

During the encounter, Hughes also noticed that the front seat
passenger, Jerry Lee Wilson, was sweating and appeared to be ex-
tremely nervous. 29 After the driver had reentered the car, Hughes or-
dered Wilson to exit the vehicle. 30 As Wilson walked toward the police
cruiser, some crack cocaine fell and landed on the roadside. 3 1 Hughes
then placed Wilson under arrest. 32

20. Wilson, 117 S. Ct. at 884.
21. Id.; Wilson, 664 A.2d at 2.
22. Wilson, 117 S. Ct. at 884.
23. Id.
24. Id.
25. Id.
26. Wilson, 664 A.2d at 2.
27. Id.
28. Id.
29. Id.
30. Wilson, 117 S. Ct. at 884. Wilson was later asked at a suppression hearing why

he ordered Wilson to exit the vehicle and he replied:
Well, due to the movement in the vehicle I thought possibly there could be a
handgun in the vehicle. I had concern for my safety. At that time when [the
driver] went back to the car, I asked Mr. Wilson to step out, that is my whole
purpose of not approaching the vehicle, by myself, with three occupants in the
vehicle, I wanted each one out at a time to speak to each individual, for my
safety.

Wilson, 664 A.2d at 2-3.
31. Wilson, 117 S. Ct. at 884. The Petitioner's brief stated that Wilson initially

refused to comply with Hughes' request to exit the vehicle. Brief for Petitioner at 3,
Maryland v. Wilson, 117 S. Ct. 882 (1997) (No. 95-1268). However, the Respondent's
brief disagreed with this characterization of the facts and pointed out that neither the
trial court nor the appellate court found that Wilson initially refused to get out of the
vehicle. Brief for Respondent at 2, Maryland v. Wilson, 117 S. Ct. 882 (1997) (No. 95-
1268).

32. Wilson, 117 S. Ct. at 884.
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A Baltimore County Grand Jury indicted Wilson for possession of
cocaine with intent to distribute, and other related conspiracy and
narcotics offenses.3 3 Before trial, Wilson filed a motion to suppress
the drug evidence. 3 4 Wilson claimed that Hughes' order to exit the
vehicle constituted an unreasonable seizure in violation of the Fourth
Amendment.3 5 A suppression hearing was held and the trial court
granted Wilson's motion to suppress the evidence, ruling that the
United States Supreme Court's decision in Pennsylvania v. Mimms 36

did not authorize Hughes to automatically order a passenger such as
Wilson out of the vehicle. 37

The State appealed the trial court's order to the Maryland Court
of Special Appeals. 38 On appeal, the State argued that Mimms should
be extended to passengers of vehicles on an automatic basis.3 9 Alter-
natively, the State contended that under Terry v. Ohio,40 Hughes was
entitled to either frisk Wilson for weapons or stop Wilson for question-
ing.4 1 The court of special appeals rejected both of the State's
arguments.

4 2

The court of special appeals first considered the State's argument
that Hughes had articulable or particularized suspicion to support a
stop or frisk of Wilson under Terry.4 3 The court of special appeals
noted, inter alia, that the State failed to make such an argument at
the trial court level.4 4 As a result, the court of special appeals ruled
that the State had failed to properly preserve this claim for appeal.4 5

33. Wilson, 664 A.2d at 2.
34. Id.
35. Id.
36. 434 U.S. 106 (1977) (per curiam) (holding that a police officer may order the

driver of a lawfully stopped vehicle to exit the vehicle).
37. Wilson, 664 A.2d at 2; Brief for Petitioner at 4, Wilson (No. 95-1268). In addi-

tion to arguing that Hughes had the authority to order Wilson to exit the car under
Pennsylvania v. Mimms, the State argued that Hughes had reasonable suspicion to or-
der Wilson to exit the vehicle. Brief for Petitioner at 3-4, Wilson (No. 95-1268). The
trial court rejected both of the State's arguments. Id. at 4.

38. Wilson, 664 A.2d at 2.
39. Wilson, 664 A.2d at 5-6.
40. 392 U.S. 1 (1968) (holding that a police officer may search a suspect for weap-

ons when the officer has a reasonable suspicion that the suspect is armed and
dangerous).

41. Wilson, 664 A.2d at 3.
42. Id. at 3, 10.
43. Id. at 3. The court of special appeals noted that if Hughes had been entitled

under Terry to either stop Wilson for questioning or frisk Wilson for weapons, the
seizure of Wilson's person resulting from the order to exit the vehicle would have been
reasonable. Id.

44. Wilson, 664 A.2d at 3.
45. Wilson, 117 S. Ct. at 887 n.1 (Stevens, J., dissenting). The court of special ap-

peals went on to consider whether articulable or particularized suspicion did exist. Wil-
son, 664 A.2d at 3. The court of special appeals stated that Hughes had not articulated
any facts at the suppression hearing that would lead to a conclusion that he suspected
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The court of special appeals then rejected the State's argument
that Mimms should be extended to passengers of vehicles on an auto-
matic basis. 46 The court of special appeals began its analysis by find-
ing that the State's interest in officer safety was "just as great when
considering protecting an officer from a passenger as it is when pro-
tecting an officer from a driver."4 7 However, the court of special ap-
peals found that a passenger's Fourth Amendment interest against
police interference outweighed the State's interest in officer safety. 48

The court of special appeals stated that a passenger is not subject to
mandatory detention and is presumptively free to leave both the vehi-
cle and the driver.49 The court of special appeals added that a passen-
ger has not committed a traffic infraction or any other wrongdoing and
is not obligated to produce identification or any other form of docu-
mentation. 50 The court of special appeals reasoned that ordering a
passenger to exit a vehicle is not a mere change of location of estab-
lished detention, but instead amounts to the imposition of detention
per se.5 1 The court of special appeals concluded that an officer's right
to order a passenger out of a stopped vehicle is not automatic, but
requires some particularized or individualized suspicion.5 2 Thus, the
court of special appeals affirmed the order of the trial court sup-
pressing the drug evidence. 5 3 The Court of Appeals of Maryland de-
nied certiorari, and the State subsequently petitioned the United
States Supreme Court for certiorari.5 4

The United States Supreme Court granted certiorari and reversed
the decision of the Maryland Court of Special Appeals. 55 Chief Justice
William Rehnquist, writing for the majority, held that a police officer
may order a passenger to exit a lawfully stopped vehicle pending com-
pletion of the stop.56 Thus, the Court determined that the holding in

Wilson of being involved in criminal activity. Id. As a result, the court of special ap-
peals reasoned that no basis existed to stop Wilson. Id. The court of special appeals
also found that Hughes did not order Wilson out of the vehicle in order to conduct a frisk
for weapons and, thus, no basis for a frisk existed. Id. Finally, the court of special
appeals upheld the trial court's finding that Hughes possessed no suspicion that Wilson
was armed and dangerous because that finding was not clearly erroneous. Id. at 4.

46. Wilson, 664 A.2d at 10.
47. Id. at 9.
48. Id. at 9-10.
49. Id. at 10.
50. Id.
51. Id.
52. Id. at 12.
53. Id. at 10.
54. Wilson, 117 S. Ct. at 884.
55. Id.
56. Id. at 884, 886. Justices Sandra Day O'Connor, Antonin Scalia, David Souter,

Clarence Thomas, Ruth Bader Ginsburg and Stephen Breyer joined Chief Justice Rehn-
quist in the majority opinion. Id. at 884.
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Mimms, that a police officer may automatically order a driver to exit a
vehicle without violating the Fourth Amendment, extends to passen-
gers as well. 57

As an initial matter, the Court considered the State's assertion
that the ruling in Mimms had already been tacitly extended to passen-
gers by the Supreme Court opinions in Michigan v. Long58 and Rakas
v. Illinois.59 The Court noted its statement in Long that "[i]n
[Mimms], we held that police may order persons out of an automobile
during a stop for a traffic violation" and Justice Lewis Powell's state-
ment in a concurring opinion in Rakas that "this Court determined in
[Mimms] that passengers in automobiles have no Fourth Amendment
right not to be ordered from their vehicle, once a proper stop is
made."60 However, the Court held that neither statement constituted
binding precedent because the statement in Long was dictum and the
statement in Rakas appeared in a concurring opinion.6 1

The Court then focused its analysis on balancing the public inter-
est against the "individual's right to personal security free from arbi-
trary interference by law officers." 62 The Court stated that "[o]n the
public interest side of the balance, the same weighty interest in officer
safety is present regardless of whether the occupant of the stopped car
is a driver or passenger."63 The Court noted that during traffic stops
and pursuits in 1994 alone, eleven officers were killed and 5,762 of-
ficers were assaulted.6 4 The Court also found that the possible
sources of harm to a police officer increase when more than one occu-
pant is in a vehicle. 65

The Court then considered the personal liberty of the passenger
and balanced it against the public interest in officer safety.6 6

Although the Court noted that the case for a passenger's personal lib-
erty was in a sense stronger than the case for the driver, the Court
concluded that the additional intrusion in ordering a passenger out of
a vehicle was minimal. 67 In addition, the Court reasoned that passen-

57. Wilson, 117 S. Ct. at 884.
58. 463 U.S. 1032 (1983).
59. 439 U.S. 128 (1978); Wilson, 117 S. Ct. at 885.
60. Wilson, 117 S. Ct. at 885 (citations omitted) (quoting Michigan v. Long, 463

U.S. 1032, 1047-48 (1983); Rakas v. Illinois, 439 U.S. 128, 155, n.4 (1978) (Powell, J.,
joined by Burger, C.J., concurring), reh'g denied, 439 U.S. 1122 (1979)).

61. Id.
62. Id. at 885-86 (citations omitted) (quoting United States v. Brignoni-Ponce, 422

U.S. 873, 878 (1975)).
63. Id. at 885.
64. Id. (citing FEDERAL BuREAu OF INVESTIGATION, UNIFORM CRIME REPORTS: LAW

ENFORCEMENT OFFICERS KILLED AND ASSAULTED 71, 33 (1994)).
65. Id.
66. Id. at 885-86.
67. Id. at 886.

1002 [Vol. 31



SEARCH AND SEIZURE

gers are already stopped once the vehicle is pulled over.68 The Court
noted that the only change in a passenger's circumstance that will re-
sult from an order to exit the car is that the passenger will be outside
of the stopped vehicle, rather than inside the vehicle.69 The Court
also reasoned that passengers, by virtue of being outside the car,
would be denied access to any weapons that might possibly be con-
cealed in the passenger compartment of a vehicle. 70 As a result, the
Supreme Court reversed the decision of the Court of Special Appeals
of Maryland.

7 1

Justice John Paul Stevens, joined by Justice Anthony Kennedy,
dissented. 7 2 Justice Stevens stated that his concern was not with the
outcome of the particular case before the Court.73 Rather, Justice Ste-
vens explained that his concern was with the "literally millions of
other cases" that will be impacted by the rule announced in the major-
ity opinion. 74 Justice Stevens stated that the Court's ruling in Terry
permits a police officer with an articulable suspicion of the possibility
of danger to order passengers out of a vehicle as a defensive tactic. 75

Thus, Justice Stevens assumed that the facts of the present case justi-
fied Hughes' decision to order Wilson out of the vehicle. 76 However,
Justice Stevens noted that the Court's ruling went much further be-
cause it applies even to those traffic stops in which no evidence of dan-
ger to the officer is present.7 7 Justice Stevens argued that in those
cases, the Fourth Amendment "prohibits routine and arbitrary
seizures of obviously innocent citizens."7 8

68. Id.
69. Id.
70. Id. The Court also noted that the possibility that a violent encounter will occur

during a traffic stop derives not from the typical conduct of a driver stopped for a speed-
ing infraction, but from conduct in response to an officer who might discover evidence of
a more serious crime. Id. The Court further reasoned that a passenger would be every
bit as motivated as a driver to use violence to prevent discovery of such a crime. Id.

71. Wilson, 117 S. Ct. at 884. The State also argued that a police officer should be
able to forcibly detain a passenger until the stop has been completed. Id. at 886 n.3.
The Court noted that this issue was not before it since Wilson was subjected to no such
detention. Id. Rather, Wilson was arrested on the basis of probable cause to believe
that he had committed the crime of possession of cocaine with intent to distribute. Id.
Thus, the Court refused to express an opinion on the issue. Id.

72. Wilson, 117 S. Ct. at 886. (Stevens, J., dissenting).
73. Id. at 886. (Stevens, J., dissenting).
74. Id. (Stevens, J., dissenting).
75. Id. at 887. (Stevens, J., dissenting).
76. Id. (Stevens, J., dissenting). Justice Stevens noted that the issue of whether

the holding in Terry supported Hughes' actions in ordering Wilson to exit the vehicle
was not before the Court. Id. at 887 n.1 (Stevens, J., dissenting). As such, Justice Ste-
vens stated that he was not able to concur in the majority's opinion on this alternate
rationale. Id. (Stevens, J., dissenting) (citing Caldwell v. Mississippi, 472 U.S. 320, 327
(1985); SuP. CT. R. 14.1(a)).

77. Wilson, 117 S. Ct. at 887 (Stevens, J., dissenting).
78. Id. (Stevens, J., dissenting).
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Justice Stevens also rejected the majority's reliance on police of-
ficer assault and fatality statistics. 79 Justice Stevens argued that the
Court's statistics provided no support for the conclusion that the
Court's ruling would reduce officer assaults and fatalities because the
statistics did not provide information on how many violent incidents
involved passengers.8 0 Justice Stevens further criticized the statistics
because they did not reveal how many assaults occurred after the pas-
senger exited the vehicle, how many occurred when the passenger
stayed inside the vehicle, or whether any assaults could have been
prevented by ordering the passengers to get out of the vehicle.8 1 The
Court, according to Justice Stevens, had also taken the "unprece-
dented step of authorizing seizures that are unsupported by any indi-
vidualized suspicion whatsoever."8 2 Justice Stevens concluded by
expressing his fear that the Court's decision "may pose a more serious
threat to individual liberty than the Court realizes."8 3

Justice Anthony Kennedy, in a separate dissent, argued that traf-
fic stops can last for up to thirty minutes, and when an officer orders
innocent passengers to exit the vehicle and stand "in full view of the
public, the seizure is serious, not trivial."8 4 Justice Kennedy referred
to the Court's decision in Whren v. United States8 5 where it was held
that police officers may stop a vehicle if there is an objective indication
that some violation has occurred, regardless of the officer's real moti-
vation in stopping the car.8 6 Justice Kennedy asserted that the
Court's opinion, coupled with its decision in Whren, "puts tens of mil-
lions of passengers at risk of arbitrary control by the police."8 7

79. Id. (Stevens, J., dissenting). Justice Stevens recognized that the statistics do
reflect the significant dangers facing police officers. Id. (Stevens, J., dissenting). Justice
Stevens also stated that there is a strong public interest in reducing the number of
officer assaults and fatalities. Id. (Stevens, J., dissenting). However, Justice Stevens
asserted that the statistics did not support the conclusion that the Court's ruling would
have such an effect. Id. (Stevens, J., dissenting).

80. Wilson, 117 S. Ct. at 887. (Stevens, J., dissenting).
81. Id. (Stevens, J., dissenting). The majority opinion found it regrettable that the

statistics were not more thorough, but argued that the Court need not ignore existing
statistics "simply because further refinement would be even more helpful." Id. at 885-
86 n.2. The Court further responded to Justice Stevens' dissent by noting its belief that
its holding would be more likely to minimize officer assaults and fatalities than would
be the case if Justice Stevens' views had prevailed. Id.

82. Wilson, 117 S. Ct. at 890 (Stevens, J., dissenting).
83. Id. (Stevens, J., dissenting).
84. Id. (Kennedy, J., dissenting).
85. 116 S. Ct. 1769 (1996).
86. Wilson, 117 S. Ct. at 890 (Kennedy, J., dissenting) (citing Whren v. United

States, 116 S. Ct. 1769 (1996)).
87. Id.
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BACKGROUND

In courtrooms across the country, a tension exists between pro-
tecting society and protecting citizens' constitutional rights.88 Judges
must perform a difficult balancing act in trying to protect society from
criminal conduct while protecting that same society from the erosion
of constitutional guarantees.8 9 The dilemma facing judges is that
nothing in the United States Constitution directs judges on how se-
cure citizens should be, or at what expense to law enforcement that
amount of security is to be achieved. 90

The need to protect law enforcement officers from dangerous situ-
ations is one factor courts look to when determining the constitution-
ality of law enforcement practices. 91 Some argue that ensuring the
safety of law enforcement officers calls for the granting of substantial
discretion to officers.92 Unarguably, the societal interest in protecting
police officers is strong.93 Statistics show that seventy-four law en-
forcement officers were feloniously killed in 1995 and over 56,500 of-
ficers were assaulted in that same time period.94 However, what
remains debatable is whether citizens must comply with all police of-
ficer commands in order to, meet the societal need for effective law
enforcement. 95

Mindful of the abuses they had suffered at.the hands of British
rule, the Founding Fathers intended to bestow upon American citizens
a guarantee against unreasonable intrusion by the government. 96 A
strong and explicit statement of this guarantee is found in the Fourth
Amendment. 97 Thus, the tension between the ability of law enforce-
ment officers to enforce the law and the privacy rights of individuals
has come to characterize Fourth Amendment jurisprudence. 98

88. Shirley S. Abrahamson, Criminal Law and State Constitutions: The Emergence
of State Constitutional Law, 63 TEx. L. REV. 1141, 1152 (1985).

89. Abrahamson, 63 TEx. L. REV. at 1152.
90. Silas J. Wasserstrom & Louis Michael Seidman, The Fourth Amendment as

Constitutional Theory, 77 GEO. L.J. 19, 88 (1988).
91. Kathryn R. Urbonya, Dangerous Misperceptions: Protecting Police Officers, So-

ciety, and the Fourth Amendment Right to Personal Security, 22 HASTINGS CONST. L.Q.
623, 635 (1995).

92. Tracey Maclin, The Decline of the Right of Locomotion: The Fourth Amendment
on the Streets, 75 CORNELL L. REV. 1258, 1295 (1990).

93. Maclin, 75 CORNELL L. REV. at 1295.
94. FEDERAL BUREAU OF INVESTIGATION, UNIFORM CRIME REPORTS: LAW ENFORCE-

MENT OFFICERS KILLED AND ASSAULTED 9, 67 (1996).
95. Maclin, 75 CORNELL L. REV. at 1295.
96. J. DAVID HIRSCHEL, FOURTH AMENDMENT RIGHTS 1 (D.C. Heath and Company

1979).
97. Id. at 1.
98. David M. Silk, Comment, When Bright Lines Break Down: Limiting New York

v. Belton, 136 U. PA. L. REV. 281, 281 (1987).
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BRIEF OVERVIEW OF THE FOURTH AMENDMENT

The Fourth Amendment to the United States Constitution reads:
The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation,
and particularly describing the place to be searched, and the
persons or things to be seized. 9 9

The Fourth Amendment consists of two clauses.'0 0 The first clause
guarantees the individual's right to be free from unreasonable
searches and seizures. 10 ' The second clause details the requirements
which must be met to support the issuance of a warrant. 10 2 The
Fourth Amendment does not define "unreasonable searches and
seizures," nor does the Amendment explain the relationship between
its two parts.'0 3 As a result, the judicial system has found itself in-
volved in extensive litigation over the meaning and purpose of the
Amendment.104

One possible interpretation of the Fourth Amendment is that a
search or seizure is reasonable only if conducted pursuant to the war-
rant requirements spelled out in the second clause of the Amend-
ment. 10 5 The Supreme Court of the United States, however,
abandoned such an interpretation nearly five decades ago.' 0 6 The

99. U.S. CONST. amend. IV.
100. JACOB W. LANDYNSKI, SEARCH AND SEIZURE AND THE SUPREME COURT: A STUDY

IN CONSTITUTIONAL INTERPRETATION 42 (1966).
101. Id. at 42.
102. Id.
103. Id.; U.S. CONST. amend. IV.
104. WILLIAM E. RINGEL, SEARCHES & SEIZURES, ARRESTS AND CONFESSIONS 201

(1972).
105. LANDYNSKi, supra note 100, at 42-43. Landynski asserts that there are two

other possible interpretations of the Fourth Amendment: 1) the first clause furnishes an
additional restriction on the ability to search by implying that even when conducted
pursuant to a warrant, some searches may be "unreasonable" or 2) the first clause fur-
nishes an additional search power and provides courts the authority to declare some
searches "reasonable" even when conducted in the absence of a warrant. Id. at 43.

106. Id. at 43. The United States Supreme Court opinion identified as abandoning
the approach that all searches are unreasonable unless conducted pursuant to the war-
rant requirements is United States v. Rabinowitz, 339 U.S. 56 (1950), overruled in part
by Chimel v. California, 395 U.S. 752 (1969). John M. Copacino, Suspicionless Criminal
Seizures After Michigan Department of State Police v. Sitz, 31 AM. CRIM. L. REV. 215,
223 n.40 (1994). In Rabinowitz, officers went to Albert Rabinowitz's place of business
armed with a valid warrant for his arrest. Rabinowitz, 339 U.S. at 58. The officers
arrested Rabinowitz and proceeded to search a safe, desk, and file cabinets located in
his office. Id. at 58-59. The search turned up 573 stamps bearing forged overprints. Id.
at 59. Rabinowitz was subsequently convicted of selling forged and altered stamps and
of possessing and concealing the stamps. Id. On appeal, the United States Court of
Appeals for the Second Circuit reversed the conviction, holding that the search was
illegal because the officers had had time to obtain a search warrant, but failed to do so.
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Supreme Court has instead viewed the first clause of the Fourth
Amendment as conferring "a search power of independent potency,
one that is not restricted by the specific requirements of the second
clause."10 7 Thus, the prevailing Supreme Court doctrine is that a
search or seizure may be reasonable even if conducted in the absence
of a warrant. 10 8

While the two clauses of the Fourth Amendment have been inter-
preted to be distinct from one another, the first clause, standing alone,
still requires that searches and seizures be reasonable.109 The
Supreme Court has ordinarily interpreted this "reasonableness" re-
quirement to mean that searches conducted without a warrant are per
se unreasonable. 110 Seizures were deemed unreasonable if not sup-
ported by probable cause.'1 1 However, in recent years the Supreme

Id. The United States Supreme Court granted certiorari and reversed. Id. at 59, 66.
On appeal, the Supreme Court held that the officers were not bound to obtain a search
warrant because the search was otherwise reasonable. Id. at 64. The Court stated that
the Framers of the Constitution recognized that there were reasonable searches which
did not require a warrant. Id. at 60. The Court further stated that the relevant test is
whether the search was reasonable, not whether it is reasonable to obtain a search war-
rant. Id. at 66. Justice Felix Frankfurter, joined by Justice Robert Jackson, dissented.
Id. at 68. Justice Frankfurter contended that:

When the Fourth Amendment outlawed "unreasonable searches" and then
went on to define the very restricted authority that even a search warrant is-
sued by a magistrate could give, the framers said with all the clarity of the
gloss of history that a search is "unreasonable" unless a warrant authorizes it,
barring only exceptions justified by absolute necessity.

Id. at 70.
107. LANDYNSKi, supra note 100, at 43.
108. See supra notes 99-107 and accompanying text; See infra notes 109-370 and

accompanying text.
109. See supra notes 99-108 and accompanying text; U.S. CONST. amend. IV.
110. David Orlin, Jacob Thiessen, Kelli C. McTaggart, Lisa Toporek & James Pearl,

Note, Warrantless Searches and Seizures, 85 GEO. L.J. 847, 847 (1997).
111. Copacino, 31 AM. CRIM. L. REV. at 230. Copacino states that "[b]efore Terry, the

Court viewed the Fourth Amendment's guarantee against unreasonable seizures of the
person in terms of arrest and probable cause; the Court treated probable cause as an
absolute requirement for any seizure of a person." Id. (footnote omitted). In Terry, how-
ever, the Court did not address the propriety of a seizure based on less than probable
cause. Terry v. Ohio, 392 U.S. 1, 19 n.16 (1968).
In Adams v. Williams, 407 U.S. 143 (1972), the Supreme Court further developed its
holding in Terry. See United States v. Brignoni-Ponce, 422 U.S. 873, 880-81 (1975). In
Adams, a police officer was on patrol duty when a person known to the officer ap-
proached his cruiser. Adams, 407 U.S. at 144. The person informed the officer that an
individual located in a nearby car was in possession of narcotics and armed with a pistol
at his waist. Id. at 144-45. Robert Williams was the individual located in the car. Id. at
145. The officer approached the vehicle, tapped on the window of the car, and asked
Williams to open the door. Id. In response, Williams rolled down the window of the car,
and the officer then reached into the vehicle and removed a loaded revolver from the
waistband of William's pants. Id. Williams was arrested and subsequently convicted of
illegal possession of a handgun. Id. at 144-45.
On appeal from the United States Court of Appeals for the Second Circuit, the United
States Supreme Court held that the officer's actions conformed to the standards the
Court had set forth in Terry. Id. at 144. In reaching its decision, the Court stated that:
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Court has steadily departed from using the warrant requirement or
the probable cause standard as the litmus test for determining the
reasonableness of searches or seizures. 1 12 Instead, the Supreme
Court has turned to a balancing test which weighs governmental in-
terests against individual interests in determining whether a particu-
lar search or seizure is reasonable under the Fourth Amendment. 1 13

The cases that follow illustrate how the Supreme Court has employed
this balancing approach in its effort to define reasonableness under
the Fourth Amendment. 114

EVOLUTION OF THE BALANCING TEST: GOVERNMENTAJIPUBLIC
INTERESTS VERSUS INDIVIDUAL INTERESTS

In Terry v. Ohio,1 15 the United States Supreme Court employed,
for the first time in a criminal case, a balancing test to make a reason-
ableness determination under the Fourth Amendment. 116 In Terry,

The Fourth Amendment does not require a policeman who lacks the precise
level of information necessary for probable cause to arrest to simply shrug his
shoulders and allow a crime to occur or a criminal to escape. On the contrary,
Terry recognizes that it may be the essence of good police work to adopt an
intermediate response. A brief stop of a suspicious individual, in order to de-
termine his identity or to maintain the status quo momentarily while obtaining
more information, may be most reasonable in light of the facts known to the
officer at the time.

Id. at 145-46 (citation omitted).
The Supreme Court has recognized that Terry and Adams together establish that the
Fourth Amendment permits a properly limited seizure even when conducted on the ba-
sis of facts that do not amount to probable cause to arrest. See United States v.
Brignoni-Ponce, 422 U.S. 873, 881 (1975).

112. Wayne D. Holly, The Fourth Amendment Hangs in the Balance: Resurrecting
the Warrant Requirement Through Strict Scrutiny, 13 N.Y.L. SCH. J. HuM. RTs. 531,
536-37 (1997).

113. Thomas K. Clancy, The Role of Individualized Suspicion in Assessing the Rea-
sonableness of Searches and Seizures, 25 U. MEM. L. REV. 483, 544-45 (1995).

114. See infra notes 115-85 and accompanying text.
115. 392 U.S. 1 (1968).
116. See Lawrence J. Wadsack, Note, The Plain Touch Doctrine and Confusion Fol-

lowing United States v. Dickerson: The Terry Frisk Needs an Expansion, 39 ST. Louis U.
L.J. 1053, 1059 (1995). The Court in Terry adopted the balancing test from its previous
opinion in Camara v. Municipal Court, 387 U.S. 523 (1967), where the test originated.
Copacino, 31 AM. CRIM. L. REV. at 230-31; Wayne R. LaFave, The Fourth Amendment in
an Imperfect World: On Drawing 'Bright Lines' and 'Good Faith,' 43 U. PIrr. L. REV.
307, 313 (1982). In Camara, an inspector with the Division of Housing Inspection of the
San Francisco Department of Public Health entered the apartment building in which
Camara resided. Camara, 387 U.S. at 525-26. The inspector intended to conduct a rou-
tine annual inspection for possible housing code violations. Id. The manager of the
building informed the inspector that Camara was using a portion of his leasehold as a
personal residence. Id. at 526. The inspector then approached Camara and demanded
to be allowed to inspect the premises. Id. Because the inspector did not have a search
warrant, Camara refused to permit the inspection. Id. When the inspector returned
two days later, still without a warrant, Camara again refused to permit an inspection.
Id. Camara was then informed that he was required by law to allow an inspection, but
he nevertheless refused access to two inspectors who had returned to his apartment
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Cleveland Police Detective Martin McFadden was on patrol when he
noticed two men, John Terry and Richard Chilton, repeatedly peering
into a store window. 117 McFadden testified at the trial court level
that he suspected Terry and Chilton of "casing a job, a stick-up" and
that they did not look right to him at the time.1 1 8 McFadden also tes-
tified that he feared that Terry and Chilton may have had a gun. 119

McFadden decided to approach Terry and Chilton and investigate the
situation further.' 20 When questioned by McFadden, the men "mum-
bled something," whereupon McFadden grabbed Terry and patted
down the exterior of his clothing.12 1 McFadden felt a pistol under-
neath Terry's overcoat, but was unable to remove the weapon.12 2

Eventually, McFadden completely removed Terry's overcoat and was
then able to remove the revolver from the left breast pocket of the
overcoat. 123 Terry was charged with carrying a concealed weapon. 124

The trial court denied Terry's pretrial motion to suppress the revolver
and found Terry guilty as charged. 12 5

again without a search warrant. Id. at 526-27. Thereafter, Camara was arrested for
refusing to permit an inspection in violation of the city housing code. Id. at 527. While
Camara was awaiting trial, he filed a petition for a writ of prohibition in a California
Superior Court, contending that the ordinance authorizing the warrantless inspection of
his residence was unconstitutional. Id. at 525. The superior court denied the writ and
upon Camara's appeal, the California District Court of Appeals affirmed. Id. After the
California Supreme Court denied Camara's petition for hearing, the United States
Supreme Court noted probable jurisdiction and held that Camara had a "constitutional
right to insist that the inspectors obtain a warrant to search." Id. at 525, 540. In the
course of its opinion, the Court examined the Fourth Amendment "reasonableness" of
area code-enforcement inspections. Id. at 537-38. In this context, the Court stated that
"[u]nfortunately, there can be no ready test for determining reasonableness other than
by balancing the need to search against the invasion which the search entails." Id. at
536-37 (emphasis added).
Camara and Terry are said to have "served as the seminal case[s] for two distinct lines
of authority which employ a reasonableness balancing .analysis-one for intrusions to
enforce civil regulatory rules and one for brief intrusions in criminal cases." Copacino,
AM. CRIM. L. REV. 215, 224.

117. Terry v..Ohio, 392 U.S. 1, 5-6. (1968).
118. Terry, 392 U.S. at 5-6.
119. Id. at 6.
120. Id.
121. Id. at 7.
122. Id.
123. Id. McFadden also patted down the exterior of Chilton's clothing and discov-

ered a revolver in an outer pocket on Chilton's overcoat. Id. A third man with Terry
and Chilton was also patted down by McFadden, but no weapons were discovered on
him. Id.

124. Terry, 392 U.S. at 7.
125. Id. at 8. The trial judge considered both Terry's and Chilton's cases together

and found both men guilty at the same time. Id. at 5 n.2. Both Terry and Chilton
appealed to the Ohio state appeals courts together and they petitioned the United
States Supreme Court for a writ of certiorari together.. Id. After the Supreme Court
had granted certiorari, Chilton died. Id. Thus, only Terry's conviction was reviewed by
the Court. Id.
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Terry appealed his conviction to the Ohio Court of Appeals for the
Eighth District. 126 The court of appeals affirmed the conviction, hold-
ing that the United States Constitution does not prohibit a police of-
ficer from stopping and questioning a suspicious person.12 7 The court
of appeals further reasoned that a police officer should be allowed, in
at least some circumstances, to frisk a suspect for dangerous weap-
ons. 128 The Supreme Court of Ohio dismissed Terry's appeal pursu-
ant to a finding that the case involved no substantial constitutional
question.129 Terry again appealed from the decision of the Ohio Court
of Appeals, and the United States Supreme Court granted certiorari to
consider whether Terry's Fourth Amendment rights were violated by
the admission of the revolver in evidence. 130

On appeal, the Supreme Court affirmed and held that McFad-
den's search of Terry's person was a reasonable search under the
Fourth Amendment. 13 ' The Court noted that the Constitution does
not forbid all searches and seizures, only unreasonable searches and
seizures. 13 2 The Court stated that "the central inquiry under the
Fourth Amendment [is] the reasonableness in all the circumstances of
the particular governmental invasion of a citizen's personal secur-
ity."1 3 3 The Court further noted that there is "'no ready test for deter-
mining reasonableness other than by balancing the need to search [or
seize] against the invasion which the search [or seizure] entails."1 34

The Court first assessed the need to search by examining the gov-
ernmental interests involved. 135 The Court noted that there is a gov-
ernmental interest in the effective detection and prevention of
criminal activity.13 6 Additionally, the Court noted a "more immediate
interest" of police officers in being able to take steps necessary to as-
sure that a person is not in possession of a weapon.13 7 The Court then

126. Terry, 392 U.S. at 5 n.2, 8.
127. State v. Terry, 214 N.E.2d 114, 118 (Ohio Ct. App. 1966), affid, 392 U.S. 1

(1968).
128. Terry, 214 N.E.2d at 120.
129. Terry, 392 U.S. at 8.
130. Id.
131. Id. at 30-31.
132. Id. at 9 (citing Elkins v. United States, 364 U.S. 206, 222 (1960)).
133. Id. at 19.
134. Id. at 21 (quoting Camara v. Municipal Court, 387 U.S. 523, 536-37 (1967)).
135. Id. at 21-22.
136. Id. at 22.
137. Id. at 23. The Court stated that:

Certainly it would be unreasonable to require that police officers take unneces-
sary risks in the performance of their duties. American criminals have a long
tradition of armed violence, and every year in this country many law enforce-
ment officers are killed in the line of duty, and thousands more are wounded.
Virtually all of these deaths and a substantial portion of the injuries are in-
flicted with guns and knifes.
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considered the character of the intrusion on individual rights.'13  In

doing so, the Court distinguished an arrest from a protective search

for weapons.139 The Court reasoned that an arrest unavoidably in-

volves future interference with an individual's freedom of movement

while a protective search for weapons constitutes only a brief intru-

sion upon an individual's sanctity.140 In light of such considerations,

the Court held that a police officer may conduct a protective search for

weapons when the officer has reason to believe that the person the

officer is dealing with is armed and dangerous, regardless of whether

the officer has probable cause to arrest the person.14 1 The Court con-

cluded that such a protective search for weapons was a reasonable

search under the Fourth Amendment.
142

In United States v. Brignoni-Ponce, 143 the United States Supreme

Court added definition to Terry's reasonableness standard for searches

and seizures and employed a balancing test to reach its holding that

suspicionless and random stops of vehicles near the Mexican border

are unreasonable under the Fourth Amendment. 144 In Brignoni-

Ponce, two Border Patrol officers observing traffic from a patrol car

stopped a vehicle driven by Felix Humberto Brignoni-Ponce. 145 The

officers stated later that their only reason for pulling the vehicle over

was that the three occupants of the vehicle "appeared to be of Mexican

descent."14 6 Further investigation by the officers revealed that the

two passengers in Brignoni-Ponce's vehicle were aliens who had ille-

gally entered the United States."a7 The two passengers and Brignoni-

Ponce were arrested and Briguoni-Ponce was charged with two counts

of transporting illegal aliens.148 At trial, Brignoni-Ponce moved for

suppression of the testimony of and about the two passengers, arguing

that such evidence resulted from an illegal seizure. 14 9 The trial court

In view of these facts, we cannot blind ourselves to the need for law enforce-

ment officers to protect themselves and other prospective victims of violence in

situations where they may lack probable cause for an arrest.

Id. at 23-24 (footnote omitted).
138. Terry, 392 U.S. at 24.
139. Id. at 26.
140. Id. at 26.
141. Id. at 27.
142. Id. at 30-31. In light of its holding, the Court also concluded that the revolver

seized from Terry's overcoat was properly introduced in evidence against him. Id. at 30.

143. 422 U.S. 873 (1975).

144. United States v. Brignoni-Ponce, 422 U.S. 873, 878-83 (1975).

145. Brignoni-Ponce, 422 U.S. at 874-75.

146. Id. at 875.
147. United States v. Brignoni-Ponce, 499 F.2d 1109, 1109-10 (9th Cir. 1974), affd,

422 U.S. 873 (1975).
148. Brignoni-Ponce, 422 U.S. at 875.

149. Id.
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denied Brignoni-Ponce's motion to suppress and Brignoni-Ponce was
convicted on both counts.' 50

Brignoni-Ponce appealed to the United States Court of Appeals
for the Ninth Circuit.15 1 The Ninth Circuit reversed the conviction,
holding that the Fourth Amendment forbids stopping a vehicle upon
the occupant's appearance of Mexican ancestry alone. 15 2 Instead, the
Ninth Circuit reasoned that officers must have a "founded suspicion"
that the occupants are illegal aliens.15 3 The Government petitioned
the United States Supreme Court for a writ of certiorari which the
Court granted.' 5 4

On appeal, the Supreme Court affirmed, holding that under the
Fourth Amendment the appearance of Mexican ancestry of a vehicle's
occupants is not by itself sufficient to allow police officers to stop a
vehicle in order to ask the occupants if they are illegal aliens. 155 In
reaching its decision, the Court noted that the reasonableness of
seizures "depends on a balance between the public interest and the
individual's right to personal security free from arbitrary interference
by law officers." 156 The Court recognized that the Government had
made a convincing demonstration that the public interest requires ef-
fective measures to prevent immigrants from illegally entering the
country at the Mexican border.157 The Court found this to be a valid
public interest and weighed it against the interference with an indi-
vidual's liberty that arises when a police officer stops a vehicle and
questions its occupants. 158 The Court reasoned that the intrusion was
modest because the roving border patrol stops usually lasted no longer
than a minute and did not involve a search of the vehicle or the occu-
pants. 15 9 The Court found that the governmental interest in prevent-
ing the illegal entry of aliens and the minimal intrusion involved
justified an officer in briefly stopping a car to investigate the situation
when the officer has a reasonable suspicion that a particular vehicle
may contain illegal aliens. 160 However, the Court held that the "rea-

150. Id.
151. Id.
152. Id. at 876.
153. Id.
154. Id.
155. Id. at 885-86.
156. Id. at 878 (citing Terry, 392 U.S. at 20-21; Camara, 387 U.S. at 536-37).
157. Id. at 878. The Court made reference to a 1974 Immigration and Naturaliza-

tion Service report which suggested that there were possibly 10 or 12 million illegal
immigrants in the United States at the time. Id. (citing INS ANN. REP. iii (1974)). The
Court also noted the Government's estimate that eighty-five percent of illegal aliens in
the United States are from Mexico. Id. at 879.

158. Brignoni-Ponce, 422 U.S. at 879.
159. Id. at 880.
160. Id. at 881.
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sonableness requirement of the Fourth Amendment demands some-

thing more than the broad and unlimited discretion" to randomly stop

all vehicles to see if the occupants are illegally in the country. 16 1 The

Court noted that the officers stopped Brignoni-Ponce's car solely on

the basis of the apparent Mexican ancestry of the occupants.' 6 2 The

Court concluded that this single factor alone could not support the

stop in the present case because it did not furnish reasonable grounds

to believe that the occupants were illegal aliens. 163

In Pennsylvania v. Mimms, 164 the United States Supreme Court

once again utilized its previously formulated balancing test to con-

sider the reasonableness of a particular governmental invasion of an

individual's personal security. 16 5 In Mimms, the Supreme Court ad-

dressed the issue of whether a police officer's actions in ordering a

driver to exit a lawfully stopped vehicle were reasonable under the

Fourth Amendment. 166 In Mimms, two police officers on routine pa-

trol observed Harry Mimms driving a vehicle with an expired license

plate.16 7 'The officers stopped the vehicle to issue a traffic ticket and

one of the officers asked Mimms to step out of the vehicle.1 68 When

Mimms exited the car, the officer noticed a large bulge under Mimms'

jacket.1 69 Fearful that the bulge might be a concealed weapon, the

officer frisked Mimms. 170 The officer's frisk resulted in the discovery

of a loaded thirty-eight caliber revolver in Mimms' waistband. 17 1 The

trial court denied Mimms' motion to suppress the revolver and he was

subsequently convicted of carrying a concealed weapon and of carrying

a firearm without a license.1 72 The Superior Court of Pennsylvania

affirmed the conviction and Mimms appealed to the Supreme Court of

Pennsylvania. 1 73 On appeal, the Supreme Court of Pennsylvania re-

161. Id. at 882. The Court reasoned that the approval of suspicionless roving-patrol

stops would subject residents of United States cities near the border "to potentially un-

limited interference with their use of the highways, solely at the discretion of Border
Patrol officers." Id.

162. Brignoni-Ponce, 442 U.S. at 885-86.
163. Id. at 886-87.
164. 434 U.S. 106 (1977) (per curiam).

165. Pennsylvania v. Mimms, 434 U.S. 106, 108-09 (1977) (per curiam); See supra
notes 115-63 and accompanying text.

166. Mimms, 434 U.S. at 109.
167. Id. at 107.
168. Id.
169. Id.
170. Id.
171. Id. The other occupant of the vehicle was also frisked and found to be carrying

a thirty-two caliber revolver. Commonwealth v. Mimms, 335 A.2d 516, 517 (Pa. Super.

Ct. 1975), rev'd, 370 A.2d 1157 (Pa.), rev'd, 434 U.S. 106 (1977).

172. Mimms, 434 U.S. at 107.
173. Commonwealth v. Mimms, 370 A.2d 1157, 1158 (Pa.), rev'd, 434 U.S. 106

(1977).
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versed Mimms' conviction, holding that the police officer's order to
Mimms to exit the vehicle was an impermissible seizure in violation of
the Fourth Amendment. 174 Thus, the Supreme Court of Pennsylvania
held that the revolver, as the fruit of an illegal seizure, should have
been suppressed.175

The Commonwealth of Pennsylvania petitioned the United States
Supreme Court for a writ of certiorari.17 6 The Supreme Court granted
certiorari and held that the driver of a lawfully detained vehicle may
be ordered to exit the vehicle without violating the Fourth Amend-
ment.17 7 The Court began its inquiry by stating that "[tihe touchstone
of our analysis under the Fourth Amendment is always 'the reasona-
bleness in all the circumstances of the particular governmental inva-
sion of a citizen's personal security.""17 8 The Court further stated that
"[r]easonableness, of course, depends 'on a balance between the public
interest and the individual's right to personal security free from arbi-
trary interference by law officers."1 79 The Court first considered the
public interest side of the balance and found the State's argument con-
cerning the safety of police officers both "legitimate and weighty."i8 0

The Court noted that there is an inordinate risk facing a police officer
as the officer approaches the seated occupant of a vehicle.' 8 ' The
Court recognized a study which indicated that around thirty percent
of police officer shootings occurred when an officer approached a per-
son sitting in a vehicle.' 8 2 The Court then weighed the public interest
against the intrusion into the driver's right to personal security
caused by an order to exit the vehicle.' 8 3 The Court stated that the
additional intrusion in ordering the driver to get out of the vehicle
after the initial stop of the car could only be described as "de

174. Mimms, 434 U.S. at 107.
175. Id. at 107-08.
176. Id. at 106.
177. Id. at 111 n.6. The Court stated that because Mimms was driving a vehicle

with expired license plates in violation of the Pennsylvania Motor Vehicle Code, there
was no question about the propriety of the initial intrusion resulting from the officers'
request to stop the vehicle. Id. at 109.

178. Mimms, 434 U.S. at 108-09 (quoting Terry, 392 U.S. at 19).
179. Id. at 109 (quoting Brignoni-Ponce, 422 U.S. at 878).
180. Id. at 110.
181. Id.
182. Id. The Court noted that it was aware that not all of the types of assaults

reported in the study occur while an officer is issuing a traffic summons. Id. However,
the Court stated that "we have before expressly declined to accept the argument that
traffic violations necessarily involve less danger to officers than other types of confronta-
tions. Indeed, it appears 'that a significant percentage of murders of police officers oc-
curs when the officers are making traffic stops."' Id. (citation omitted) (quoting United
States v. Robinson, 414 U.S. 218, 234 n.5 (1973)).

183. Mimms, 434 U.S. at 111.
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minimis."184 The Court concluded that "[w]hat is at most a mere in-
convenience cannot prevail when balanced against legitimate con-
cerns for the officer's safety."18 5

THE ROLE OF OFFICER SAFETY IN SUPREME COURT FOURTH

AMENDMENT JURISPRUDENCE

When considering the constitutionality of certain police practices,
the presence of danger to police officer safety has been an important
factor in United States Supreme Court decision-making.18 6 The
Supreme Court has recognized police officers' interest in being able to
take steps to assure themselves that the persons whom they confront
are not armed with a weapon.' 8 7 The Court has also recognized that
there is a lengthy tradition of armed violence with American
criminals.18 8 In addition, the Court has found that it would be an un-
reasonable request that law enforcement officers take unnecessary
risks in the course of performing their duties.' 8 9

In Michigan v. Summers,1 90 the Supreme Court gave credence to
the interest in officer safety by holding that the "reasonableness" re-
quirement of the Fourth Amendment permits a police officer executing
a search warrant to detain the occupants of the premises being
searched while the search is conducted. 19 1 In Summers, police officers
executing a warrant to search a house for narcotics confronted George
Summers as he was descending the front steps. 19 2 The officers asked
Summers to assist them in gaining entry and detained Summers
while they searched the house. 19 3 While executing the warrant, of-

ficers discovered narcotics in the basement. 194 After determining that

Summers was the owner of the house, the officers arrested him. 195 A

184. Id. The Court explained that:
The driver is being asked to expose to view very little more of his person than is
already exposed. The police have already lawfully decided that the driver shall
be briefly detained; the only question is whether he shall spend that period
sitting in the driver's seat of his car or standing alongside it. Not only is the
insistence of the police on the latter choice not a 'serious intrusion upon the
sanctity of a person,' but it hardly rises to the level of a "petty indignity."

Id. (quoting Terry, 392 U.S.. at 17).
185. Mimms, 434 U.S. at 111.
186. See Kathryn R. Urbonya, Dangerous Misperceptions: Protecting Police Officers,

Society, and the Fourth Amendment Right to Personal Security, 22 HASTINGS CONST.
L.Q. 623, 635 (1995).

187. Terry, 392 U.S. at 23.
188. Id. at 23.
189. Id.
190. 452 U.S. 692 (1981).
191. Michigan v. Summers, 452 U.S. 692, 702-03, 705 (1981).
192. Summers, 452 U.S. at 693.
193. Id.
194. Id.
195. Id.

10151998]



CREIGHTON LAW REVIEW

custodial search revealed an envelope containing heroin located in
Summers' coat pocket. 196 Prior to trial, the trial court granted Sum-
mers' motion to suppress the heroin, finding that the heroin was the
product of an illegal search.'9 7 On appeal by the State, a divided
panel of the Michigan Court of Appeals affirmed the trial court order
suppressing the evidence. 198 The Michigan Supreme Court affirmed,
and the State petitioned the United States Supreme Court for a writ
of certiorari. 199

On appeal, the Supreme Court reversed, finding that a "warrant
to search for contraband.., implicitly carries with it the limited au-
thority to detain the occupants of the premises while a proper search
is conducted."200 The Court noted that the initial detention of Sum-
mers constituted a seizure and reaffirmed the general rule that
seizures are reasonable under the Fourth Amendment only if sup-
ported by probable cause.2°1 The Court, however, recognized that its
previous cases establish that "some seizures significantly less intru-
sive than an arrest" may be made in the absence of probable cause and
still be reasonable under the Fourth Amendment.20 2 The Court rea-
soned that it was necessary to examine the character of the intrusion
involved and the justification for the intrusion in order to determine
whether the case was governed by the general rule. 20 3

In assessing the intrusion in the case, the Court found that de-
taining the occupants of the premises amounted to only an incremen-
tal intrusion on individual liberty when a valid warrant to search the
home had already been issued. 20 4 The Court reasoned that a de-
tached and neutral magistrate had already authorized a substantial
invasion of the resident's privacy by issuing a search warrant. 20 5 In
light of such findings, the Court stated that the detention of Summers
was "'substantially less intrusive' than an arrest."20 6 The Court then

196. Id. Officers found eight and one half grams of heroin in the envelope. Id. Sum-
mers was then charged with possession of heroin. Id. at 694.

197. Summers, 452 U.S. at 694.
198. Id.
199. Id.
200. Id. at 705-06.
201. Id. at 696-97.
202. Id. at 697-99.
203. Id. at 700-01.
204. Id. at 703.
205. Id. at 701.
206. Id. at 702 (quoting Dunaway v. New York, 442 U.S. 200, 210 (1979)). The

Court reasoned that:
[Miost citizens-unless they intend flight to avoid arrest-would elect to re-
main in order to observe the search of their possessions. Furthermore, the type
of detention imposed here is not likely to be exploited by the officer or unduly
prolonged in order to gain more information, because the information the of-
ficers seek normally will be obtained through the search and not through the
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examined the justification for detaining an occupant of premises being

searched pursuant to a warrant.20 7 The Court noted and character-

ized as "legitimate" the interest of law enforcement in preventing

flight if incriminating evidence is found while conducting a search. 20 8

The Court also noted the "interest in minimizing the risk of harm to

the officers."20 9 The Court reasoned that allowing officers to "exercise

unquestioned command of the situation" minimizes the risk of harm to

both law enforcement officers and occupants of the premises. 2 10

Two years later, in Michigan v. Long,2 11 the United States

Supreme Court again gave weight to the interest in officer safety in

extending the scope of the protective search of a person, authorized in

Terry, to include the passenger compartment of a vehicle. 2 12 In Long,
two sheriffs deputies on routine patrol observed a vehicle traveling

past them at an excessive speed. 21 3 The officers observed the car pro-

ceed down a side road, where it swerved off the road and into a shal-

low ditch. 214 As the officers left their vehicle to investigate, David

Long, the only occupant of the car, exited and met the officers at the

rear of the car, leaving the driver's side door open. 2 15 One of the of-

ficers asked Long to produce his vehicle registration, but Long failed

to respond. 2 16 After the officer's second request, Long, whom the dep-

uty thought "'appeared to be under the influence of something,'" began

walking toward the vehicle's open door.21 7 Both deputies followed

Long and observed a large knife on the driver's side floorboard. 2 18

The officers stopped Long's progress and conducted a protective pat-
down search of Long, which produced no weapons. 2 19

detention. Moreover, because the detention in this case was in [Summers'] own
residence, it could add only minimally to the public stigma associated with the
search itself and would involve neither the inconvenience nor the indignity as-
sociated with a compelled visit to the police station.

Id. at 701-02.
207. Summers, 452 U.S. at 702.
208. Id.
209. Id. Although the Court recognized that the evidence in the record suggested no

danger to the police in the present case, the Court reasoned that "the execution of a
warrant to search for narcotics is the kind of transaction that may give rise to sudden
violence or frantic efforts to conceal or destroy evidence." Id.

210. Summers, 452 U.S. at 702-03.
211. 463 U.S. 1032 (1983).
212. Michigan v. Long, 463 U.S. 1032, 1034-35, 1049 (1983).
213. Long, 463 U.S. at 1035.
214. People v. Long, 320 N.W.2d 866, 868 (Mich. 1982), rev'd, 463 U.S. 1032 (1983).
215. Long, 320 N.W.2d at 868.
216. Long, 463 U.S. at 1036. Long was also asked to produce his operator's license

and he failed to respond to that request. Id. After one of the officers repeated the re-
quest, Long produced his license. Id.

217. Long, 463 U.S. at 1036.
218. Id. The knife was a closed, folding, Browning hunting knife. Id.; Long, 320

N.W.2d at 868.
219. Long, 463 U.S. at 1036.
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One of the officers then shined his flashlight into the vehicle to
look for other weapons and noticed an object located under the arm-
rest.2 20 The officer knelt in the car, lifted the armrest, and observed
an open pouch containing what appeared to the officer to be mari-
juana. 22 1 The officers then arrested Long for possession of mari-
juana.2 22 Long moved to suppress the marijuana and the trial court
denied the motion. 2 23 Long was subsequently convicted on the charge
of possession.

2 24

Long appealed to the Michigan Court of Appeals which affirmed
Long's conviction. 22 5 Long then appealed to the Supreme Court of
Michigan which reversed, holding that the protection of police officers
and other people nearby, which the court characterized as the sole jus-
tification for a Terry search, could not justify the search of the vehicle
that the officer had conducted.2 26 The Government petitioned the
United States Supreme Court for a writ of certiorari and the Supreme
Court granted the petition to consider whether the officer's protective
search for weapons of the passenger compartment was reasonable
under Terry and other Supreme Court precedent. 22 7

On appeal, the Supreme Court reversed the Supreme Court of
Michigan and held that a police officer may search the passenger com-
partment of an automobile to uncover weapons if the officer possesses
a reasonable belief that the suspect is dangerous and the suspect may
come into immediate control of weapons. 228 Thus, the Court found
that the officers were justified in searching Long's vehicle for weap-
ons.2 29 In the course of its decision, the Court rejected Long's argu-
ment that Terry should be read as limiting the preventative search to
the detained suspect's person.23 0 Rather, the Court stated that the
balancing required by Terry "clearly weigh [ed] in favor" of the holding
it had reached.23 1 The Court discerned from its past cases that the
possible presence of weapons located in the surrounding area of a sus-
pect may give rise to danger, and that "investigative detentions in-
volving suspects in vehicles are especially fraught with danger to

220. Id.
221. Id.
222. Id. One of the officers also looked in the trunk of the car and discovered inside

it around seventy-five pounds of marijuana. Id.
223. Long, 463 U.S. at 1036.
224. Id.
225. Id.
226. Id. at 1037.
227. Id. at 1035, 1037.
228. Id. at 1049, 1051.
229. Id. at 1050-51.
230. Id. at 1047.
231. Id. at 1051.
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police officers." 23 2 Additionally, the Court noted that a Terry investi-
gation, such as the one in the present case, involves a situation where
a police officer remains particularly vulnerable, partly because of the
absence of a full custodial arrest. 23 3 The Court stated that, in such
situations, it has not required that "officers adopt alternative means to
ensure their safety in order to avoid the intrusion involved in a Terry
encounter."

23 4

In New York v. Class,2 3 5 the United States Supreme Court again
relied in part on officer safety in evaluating the reasonableness of an
officer's search of the interior of a lawfully stopped vehicle in order to
observe the Vehicle Identification Number ("VIN"). 2 36 In Class, two
New York City police officers stopped a car driven by Benigno Class
after observing the car traveling above the speed limit and a crack in
the car's windshield. 23 7 Class exited his vehicle and approached one
of the officers. 238 Class then showed the officer his proof of insurance
and registration, but stated that he did not have a driver's license.23 9

Meanwhile, the other officer had gone directly to Class' vehicle and
opened the door in order to check the VIN. 240 The VIN was not on the
doorjamb, so the officer reached into the car and moved some papers
from the dashboard in order to expose the VIN.2 4 1 In so doing, the
officer noticed a gun handle protruding from underneath the driver's
seat.242 The officer seized the gun and promptly arrested Class. 2 43

The trial court denied Class' motion to suppress the gun and Class
was subsequently convicted of third degree criminal possession of a
weapon.24 4 The Appellate Division of the New York Supreme Court
affirmed the conviction and Class appealed to the New York Court of
Appeals. 24 5 The New York Court of Appeals reversed the conviction,
holding that the officer's actions in reaching inside the car constituted

232. Id. at 1047, 1049.
233. Id. at 1052. The Court also stated that "[j]ust as a Terry suspect on the street

may, despite being under the brief control of a police officer, reach into his clothing and
retrieve a weapon, so might a Terry suspect in Long's position break away from police
control and retrieve a weapon from his automobile." Id. at 1051.

234. Long, 463 U.S. at 1052.
235. 475 U.S. 106 (1986).
236. New York v. Class, 475 U.S. 106, 107, 116-17 (1986).
237. Class, 475 U.S. at 107-08.
238. Id. at 108.
239. Id.
240. Id. On vehicles manufactured before 1969, the VIN is located on the left door-

jamb. Id.
241. Class, 475 U.S. at 108. The VIN is located on the dashboard in later model

vehicles. Id.
242. Class, 475 U.S. at 108.
243. Id.
244. Id.
245. Id.
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a search which violated the Fourth Amendment because the search
was based solely on a stop for traffic infractions. 2 46 The State peti-
tioned the United States Supreme Court for a writ of certiorari and
the Supreme Court granted the writ. 24 7

On appeal, the Supreme Court reversed the New York Court of
Appeals, holding that when the driver of a vehicle has been stopped as
a result of a traffic infraction and has exited the car, a police officer
may reach inside the passenger compartment of the vehicle to move
papers blocking the VIN from observation. 2 48 The Court noted that a
citizen has a lessened expectation of privacy in an automobile. 2 49

However, the Court also noted that a citizen does not relinquish all
Fourth Amendment protections by entering a vehicle. 2 50 From these
principles, the Court reasoned that the officer's actions in merely
viewing the VIN was not a violation of the Fourth Amendment. 2 5 1

Next, the Court noted that the officers' safety would have been in
danger if Class had immediately returned to his car before the VIN
was located.2 52 In light of such danger, the Court found that the of-
ficers were justified in briefly detaining Class outside the vehicle, and
that the Fourth Amendment did not prohibit the search of Class' vehi-
cle to observe the VIN.2 53 The Court stated that any other conclusion
would subject law enforcement officers to "potentially grave risks"
without the benefit of significantly reducing the nature of the intru-
sion involved in viewing the VIN.2 54

AUTOMOBILE STOPS IN THE ABSENCE OF INDIVIDUALIZED SUSPICION

The United States Supreme Court has held that "some quantum
of individualized suspicion" must usually be present for a search or

246. Id. at 108-09; People v. Class, 472 N.E.2d 1009, 1010 (N.Y. 1984), rev'd, 475
U.S. 106 (1986).

247. Class, 475 U.S. at 109.
248. Id. at 107.
249. Id. at 112. The Court stated that:

[Alutomobiles are justifiably the subject of pervasive regulation by the State.
Every operator of a motor vehicle must expect that the State, in enforcing its
regulations, will intrude to some extent upon that operator's privacy.
"Automobiles, unlike homes, are subject to pervasive and continuing govern-
mental regulation and controls, including periodic inspection and licensing re-
quirements. As an everyday occurrence, police stop and examine vehicles when
license plates or inspection stickers have expired, or if other violations, such as
exhaust fumes or excessive noise, are noted, or if headlights or other safety
equipment are not in proper working order."

Id. at 113 (quoting South Dakota v. Opperman, 428 U.S. 364, 368 (1976)).
250. Class, 475 U.S. at 112.
251. Id. at 112-14.
252. Id. at 116.
253. Id.
254. Id. at 119.
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seizure to be constitutional. 255 However, the Supreme Court has also
stated that the Fourth Amendment does not dictate any irreducible
requirement of individualized suspicion. 256 In recent years, the
Supreme Court has authorized an increasing variety of searches and
seizures that are unsupported by individualized suspicion. 257

The Supreme Court authorized the first departure from the re-
quirement of individualized suspicion in Camara v. Municipal
Court,258 where the Court upheld the issuance of search warrants for
housing inspections without any showing that a possible violation ex-
isted at a particular location.259 After Camara, the Supreme Court
authorized drug testing of certain employees without any showing of
individualized suspicion to support the testing.260 In addition to these
civil or administrative matters, the Supreme Court has also examined
the role of individualized suspicion in the criminal context by consid-
ering whether the circumstances surrounding specific vehicle stops
provide a justification for departing from the usual prerequisite of in-
dividualized suspicion.261

In United States v. Martinez-Fuerte,262 the United States
Supreme Court held that a vehicle may be stopped and the vehicle's
occupants briefly questioned at a fixed immigration checkpoint in the
absence of any individualized suspicion that the vehicle contains ille-
gal aliens.263 In Martinez-Fuerte, a vehicle driven by Amado Marti-
nez-Fuerte and occupied by two female passengers was stopped at a
permanent immigration checkpoint. 264 The checkpoint was located on
Interstate 5 near San Clemente, California and was approximately
sixty-six miles north of the Mexican border.265 At the checkpoint, sev-
eral orange traffic cones were placed on the highway in order to funnel
traffic into two lanes.2 66 A Border Patrol agent would stand between
the two lanes of traffic in order to visually screen all vehicles heading

255. United States v. Martinez-Fuerte, 428 U.S. 543, 560 (1976).
256. Martinez-Fuerte, 428 U.S. at 561.
257. Clancy, 25 U. MEM. L. REV. at 486.
258. 387 U.S. 523 (1967).
259. Copacino, 31 AM. CRIM. L. REV. at 216 & n.3.
260. Id. (citing Skinner v. Railway Labor Executives' Ass'n, 489 U.S. 602 (1989)

(authorizing drug testing of railroad employees involved in a major train accident); Na-
tional Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989) (authorizing drug
testing of certain U.S. Customs Service employees)).

261. See infra notes 262-320 and accompanying text.
262. 428 U.S. 543 (1976).
263. United States v. Martinez-Fuerte, 428 U.S. 543, 545, 562 (1976).
264. Martinez-Fuerte, 428 U.S. at 545, 547. Martinez-Fuerte's case was consoli-

dated at the court of appeals level with two other cases involving the same constitu-
tional question. Id. at 549.

265. Martinez-Fuerte, 428 U.S. at 545.
266. Id. at 546.
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north.267 If the Border Patrol agent determined that further inquiry
was in order, the agent would direct those vehicles to a secondary in-
spection area.2 68 Martinez-Fuerte's vehicle was directed to this in-
spection area where it was discovered that the two female passengers
were illegal Mexican aliens.269 Martinez-Fuerte was charged with,
among other things, two counts of illegally transporting aliens.270

Before trial, Martinez-Fuerte moved to suppress all evidence resulting
from the stop, arguing that the operation of the checkpoint violated
the Fourth Amendment. 271 The motion was denied and a jury con-
victed Martinez-Fuerte on both counts.272 Martinez-Fuerte appealed
his conviction to the United States Court of Appeals for the Ninth Cir-
cuit. 273 The Ninth Circuit reversed the conviction, concluding that
the operation of the immigration checkpoint violated the Fourth
Amendment. 274 The Ninth Circuit found that stopping a vehicle at a
checkpoint was constitutional only if Border Patrol agents have a rea-
sonable suspicion that illegal aliens are present in the vehicle.275

The United States Supreme Court granted the Government's peti-
tion for a writ of certiorari and reversed.276 In reaching its decision,
the Supreme Court weighed the public interest in maintaining immi-
gration checkpoints against the individual's Fourth Amendment inter-
ests.277 The Court found that in the absence of immigrant
checkpoints, illegal aliens would have a quick and safe path into the
United States.278 The Court reasoned that requiring stops at check-
points to be premised on reasonable suspicion would not be practical
in light of the heavy flow of traffic which prevents the particularized
examination of a given car.279 The Court, noting the great need to
make checkpoint stops, stated that the resulting intrusion on an indi-
vidual's Fourth Amendment interests is "quite limited."2s0 The Court

267. Id.
268. Id.
269. Id. at 547.
270. Id.
271. Id. at 547-48.
272. Id.
273. Id. at 549.
274. Id.
275. Id. Another case involving the same constitutional question had previously

been decided by the Court of Appeals for the Fifth Circuit. Id. at 550. The Fifth Circuit
held that the immigration checkpoint stops were consistent with the Fourth Amend-
ment. Id. The United States Supreme Court granted certiorari in the three consoli-
dated cases decided by the Ninth Circuit and the case decided by the Fifth Circuit and
directed that the four cases be argued in tandem. Id. at 550 n.6.

276. Martinez-Fuerte, 428 U.S. at 549.
277. Id. at 554-55.
278. Id. at 556-57.
279. Id. at 557.
280. Id.
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reasoned that the checkpoint stop involves only a brief detention of
motorists.28 1 Additionally, the Court stated that a checkpoint's regu-
larized manner of operation provides visible evidence, reassuring to
lawful travelers, that the stops are authorized.28 2 The Court acknowl-
edged the correctness of Martinez-Fuerte's assertion that a search or
seizure must usually be based on "some quantum of individualized
suspicion" to be constitutional. 283 However, the Court stated that the
Fourth Amendment "imposes no irreducible requirement of such sus-
picion."2 84 Thus, the Court held that operation of reasonably located
checkpoints may be conducted absent any individualized suspicion. 2 85

In Delaware v. Prouse,28 6 the United States Supreme Court con-
sidered the constitutionality of suspicionless stops of vehicles for the
purpose of checking the operator's drivers license and the vehicle's re-
gistration.28 7 In Prouse, a police officer on routine patrol stopped an
automobile occupied by William Prouse. 28 8 Prior to the stop, the of-
ficer had observed neither a traffic nor equipment violation and had
witnessed no suspicious activity. 28 9 Rather, the officer stopped the ve-
hicle in order to conduct a driver's license and vehicle registration
check.2 90 The officer did not conduct the stop pursuant to any guide-
lines, standards, or procedures relating to document spot checks, but
instead randomly chose to stop Prouse's vehicle. 29 1 As the officer ap-
proached the stopped vehicle, he smelled marijuana smoke and subse-
quently seized a quantity of marijuana located in plain view on the car
floor.2 92 Prouse was indicted for possession of a controlled sub-
stance. 293 Prouse moved to suppress any evidence relating to the ma-
rijuana and the trial court granted the motion. 294 On appeal, the
Supreme Court of Delaware affirmed. 2 95 The State appealed, and the
United States Supreme Court granted certiorari. 2 96

281. Id. at 558.
282. Id. at 559.
283. Id. at 560.
284. Id. at 561.
285. Id. at 562. The Court also held that the operation of an immigration check-

point did not need to be authorized by a warrant. Id. at 566.
286. 440 U.S. 648 (1979).
287. Delaware v. Prouse, 440 U.S. 648, 650 (1979).
288. Prouse, 440 U.S. at 650.
289. Id. at 650.
290. Id.
291. Id. at 650. At a suppression hearing, the officer testified as follows: "'I saw the

car in the area and wasn't answering any complaints, so I decided to pull them off.'" Id.
at 650-51.

292. Prouse, 440 U.S. at 650.
293. Id.
294. Id. at 650-51.
295. Id. at 651.
296. Id.
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On appeal, the United States Supreme Court affirmed.2 97 The
Supreme Court held that stopping a vehicle and detaining the driver
for the purpose of checking his or her driver's license and vehicle re-
gistration is unreasonable under the Fourth Amendment, unless there
is an articulable and reasonable suspicion that either an occupant of
the vehicle or the vehicle itself is subject to seizure for some violation
of law.2 98 The Court noted that the Fourth Amendment was impli-
cated in the case because a seizure occurs when an automobile is
stopped and when its occupants are detained.29 9 The Court stated
that whether a particular law enforcement practice is permissible is
determined by "balancing its intrusion on the individual's Fourth
Amendment interests against its promotion of legitimate governmen-
tal interests."30 0 The Court found that the State's interest in the prac-
tice of discretionary spot checks as a means of promoting highway
safety did not justify the intrusion upon Fourth Amendment interests
involved in such stops. 30 1 The Court reasoned that the number of un-
licensed drivers on the road is small and, therefore, a large number of
licensed drivers would be subject to a stop to find one unlicensed
driver. 30 2 Thus, the Court concluded that discretionary spot checks
would make only a marginal contribution to highway safety. 30 3

Nearly fourteen years after upholding the constitutionality of sus-
picionless immigration checkpoints in Martinez-Fuerte, and eleven
years after disapproving the use of discretionary spot checks in
Prouse, the United States Supreme Court addressed the issue of
whether highway sobriety checkpoints violated the United States
Constitution in Michigan Department of State Police v. Sitz. 304 In
Sitz, the director of the Michigan Department of State Police ("Depart-
ment") appointed a Sobriety Checkpoint Advisory Committee to create
guidelines setting forth procedures for the operation of sobriety check-
points along state roads.30 5 Under the guidelines, all motorists pass-
ing through a checkpoint would be stopped by checkpoint officers and
briefly examined for indications of intoxication.30 6 If the officer found
signs of intoxication, the officer would direct the driver to a location
away from the flow of traffic where another officer would conduct a

297. Id. at 663.
298. Id.
299. Id. at 653.
300. Id. at 654 (footnote omitted).
301. Id. at 659.
302. Id. at 659-60.
303. Id. at 660.
304. 496 U.S. 444, 447 (1990).
305. Michigan Dep't of State Police v. Sitz, 496 U.S. 444, 447 (1990).
306. Sitz, 496 U.S. at 447.
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driver's license and registration check. 30 7 If warranted, further sobri-
ety tests would also be conducted and if an officer determined that the
driver was intoxicated, the driver would be arrested.308 Before the
first operation of a sobriety checkpoint under the program, certain li-
censed drivers of the State of Michigan commenced an action for a
declaratory judgment and injunctive relief from possible subjection to
the checkpoints.30 9 The Department agreed to postpone further im-
plementation of the sobriety checkpoint program until the litigation
was resolved.310 After a trial took place, the trial court held that the
checkpoint program violated both the United States Constitution and
the Michigan Constitution. 311 The Department challenged both find-
ings on appeal to the Michigan Court of Appeals which affirmed. 312

After the Michigan Supreme Court denied the Department's applica-
tion for leave to appeal, the Department petitioned the United States
Supreme Court for a writ of certiorari which the Supreme Court
granted. 313

The United States Supreme Court reversed, holding that the so-
briety checkpoint program was consistent with the Fourth Amend-
ment.314 The Court found that the State's interest in eradicating the
problem of drunken driving could not seriously be disputed.315 Con-
versely, the Court stated that the intrusion on motorists who are
briefly stopped at a sobriety checkpoint is slight.316 The Court further
stated that the intrusion resulting from the sobriety checkpoint stops

307. Id.
308. Id.
309. Id. at 448. The day after the action was filed, the first sobriety checkpoint oper-

ation was conducted in Saginaw County, Michigan. Id. The checkpoint was conducted
at night from around 11:45 p.m. to 1:00 a.m. Sitz v. Department of State Police, 429
N.W.2d 180, 181 (Mich. Ct. App. 1988), rev'd, 496 U.S. 444 (1990). During that time

period, 126 vehicles passed through the checkpoint and each motorist experienced an
average delay of 25 seconds or less. Sitz, 429 N.W.2d at 181. Officers detained two
drivers for field sobriety testing and arrested one of the two for driving under the influ-
ence of alcohol. Id. A third driver who failed to stop at the checkpoint was pulled over
and arrested for driving under the influence. Id.

310. Sitz, 496 U.S. at 448.
311. Id. Specifically, the trial court held that the checkpoint program violated the

Fourth Amendment to the United States Constitution and Article 1, §11 of the Michigan
Constitution. Id.

312. Sitz, 429 N.W.2d at 180, 181-82. The Michigan Court of Appeals did not ad-
dress the issue of whether the checkpoint program violated the Michigan Constitution.
Id. at 185.

313. Sitz, 496 U.S. at 448.
314. Id. at 455.
315. Id. at 451. The Court noted that drunk drivers cause over 25,000 deaths annu-

ally. Id. (citing 4 WAYNE R. LAFAvE, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH

AMENDMENT §10.8(d), at 71 (2d ed. 1987)). Additionally, the Court noted that drunk
drivers cause nearly one million personal injuries and over five billion dollars in prop-
erty damage annually. Id.

316. Sitz, 496 U.S. at 451.
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was constitutionally indistinguishable from the intrusion accompany-
ing the immigration checkpoint stops the Court upheld in Martinez-
Fuerte.3 17 The Court made reference to an expert witness' testimony
at trial which disclosed that around one percent of all motorists
stopped at sobriety checkpoints are subsequently arrested for drunk
driving.3 18 The Court distinguished its holding in Prouse by noting
the complete absence of empirical data in that case and the fact that
the present case, unlike Prouse, did not involve a challenge to random
highway stops. 3 19 The Court concluded that a balance of the State's
interest in preventing drunk driving, the extent to which the check-
point system advanced that interest, and the degree of intrusion upon
motorists who are stopped, weighed in favor of the State's sobriety
checkpoint program. 320

"BRIGHT LINE RULEMAKING" IN THE AUTOMOBILE CONTEXT

In the course of its Fourth Amendment decision-making, the
United States Supreme Court has taken occasion to recognize that po-
lice officers sometimes experience a lack of legal guidance in perform-
ing their duties.3 2 1 In response to this problem, the Supreme Court
has developed what have been coined "bright line rules."3 22 Such

317. Id. at 453.
318. Id. at 455.
319. Id. at 454.
320. Id. at 455. States have the power to interpret their own constitutions in a way

that affords their citizens greater protections than the Federal Constitution provides.
Rosemarie A. Lynskey, Note, A Middle Ground Approach to the Exclusionary Remedy:
Reconciling the Redaction Doctrine with United States v. Leon, 41 VAND. L. REV. 811,
838-39 (1988). This is true even if the state's constitutional provision is identical to the
federal constitutional provision. Lynskey, 41 VAND. L. REV. at 839. For example, on
remand from the United States Supreme Court in Sitz, the Michigan Court of Appeals
held that the sobriety checkpoint program, while consistent with the United States Con-
stitution, nevertheless violated the Michigan Constitution. Sitz v. Department of State
Police, 485 N.W.2d 135, 136-37 (Mich. Ct. App. 1992), affd, 506 N.W.2d 209 (Mich.
1993). The court stated that "[w]e do not believe the framers of our constitution or the
people adopting it intended that art. 1, §11 [of the Michigan Constitution] permit suspi-
cionless seizures of persons under the circumstances presented in this case." Sitz, 485
N.W.2d at 138. Similarly, state courts have refused to follow other cases in the Back-
ground of this Note on state constitutional grounds. See, e.g., People v. Torres, 543
N.E.2d 61, 62 (N.Y. 1989) (holding that the intrusion into the passenger compartment of
a vehicle authorized in Michigan v. Long was prohibited by the more protective New
York constitutional provisions); State v. Pierce, 642 A.2d 947, 958-59 (N.J. 1994) (refus-
ing to permit application of the holding in New York v. Belton on state constitutional
grounds). In addition to these cases, results reported from a study in 1991 found that
32% of United States Supreme Court doctrines in the area of criminal procedure were
rejected by state high courts on state constitutional grounds from the late 1960's to the
end of 1989. Barry Latzer, The Hidden Conservatism of the State Court "Revolution," 74
JUDICATURE 190, 192 (1991).

321. Albert W. Alschuler, Bright Line Fever and the Fourth Amendment, 45 U. Pirr.
L. REV. 227, 229 (1984).

322. Id.
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rules are designed to provide officers with a workable set of guidelines
and remove the problems associated with requiring officers to evalu-
ate a multitude of factors in deciding upon a proper course of
action. 323

In United States v. Robinson,324 the United States Supreme
Court fashioned a so-called "bright line rule" in the context of an auto-
mobile encounter. 325 In Robinson, Officer Richard Jenks observed
Willie Robinson driving a 1965 Cadillac near an intersection in the
District of Columbia. 326 Jenks, based on previous investigation of
Robinson, believed that Robinson was operating the vehicle after his
operator's permit had been revoked. 327 Jenks signaled Robinson to
stop the car and Robinson did so. 328 Jenks then placed Robinson

under arrest for obtaining a permit by misrepresentation and operat-
ing after revocation. 329 Following the procedures set forth in police
department instructions, Jenks then searched Robinson's person.330

During the search, Jenks felt an object in a pocket of the coat Robin-

323. Id. at 229-30.
324. 414 U.S. 218 (1973).
325. See Sharon Cobb, Gary Dotson as Victim: The Legal Response to Recanting Tes-

timony, 35 EMORY L.J. 969, 989 n.97 (1986).
326. United States v. Robinson, 414 U.S. 218, 220 (1973).
327. Robinson, 414 U.S. at 220.
328. Id.
329. Id. On appeal to the United States Supreme Court, Robinson conceded that the

officer had probable cause to arrest him and that the officer effected a full custody
arrest. Id. at 220-21.

330. Robinson, 414 U.S. at 221-22. At an evidentiary hearing, the Government in-
troduced the testimony of a Metropolitan Police Department Training Division instruc-
tor as to certain standard operating procedures of the department:

Q. Would you describe the physical acts the officer is instructed to perform with
respect to this field search in a full custody arrest situation?
A. (Sgt. Donaldson). Basically, it is a thorough search of the individual. We
would expect in a field search that the officer completely search the individual
and inspect areas such as behind the collar, underneath the collar, the waist-
band of the trousers, the cuffs, the socks and shoes. Those are the areas we
would ask a complete thorough search of.
Q. What are the instructions in a field type search situation when an officer
feels something on the outside of the garment?
A. If it is a full custody arrest and he is conducting a field search, we expect him
to remove anything and examine it to determine exactly what it is.
THE COURT: That is a full custody arrest. What is the last part of it?
THE WITNESS: In conducting a field search, which is done any time there is a
full custody arrest, we expect the officer to examine anything he might find on
the subject.
THE COURT: Would he do the same thing in a pat-down search?
THE WITNESS: If he could determine in his pat-down or frisk by squeezing
that it was not, in fact, a weapon that could be used against him, then we don't
instruct him to go further.
THE COURT: But in a field search, even though he may feel something that he
believes is not a weapon, is he instructed to take it out?
THE WITNESS: Yes, sir.

Id. at 221 n.2.
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son was wearing, but Jenks later testified that he "'couldn't tell what
it was' and that he "'couldn't actually tell the size of it.' '331 Jenks
then reached into the pocket, removed the object, and discovered that
the object was a "'crumpled up cigarette package.' 332 Jenks was still
unable to determine what was inside the package. 333 At that point,
Jenks opened the cigarette pack and discovered fourteen capsules of
white powder, which later testing proved to be heroin.334 The heroin
was admitted into evidence during trial, and Robinson was convicted
in the United States District Court for the District of Columbia of the
possession and facilitation of concealment of heroin.335

Robinson appealed to the Court of Appeals for the District of Co-
lumbia Circuit, which first remanded the case to the district court for
an evidentiary hearing to address the scope of the search Jenks had
conducted on Robinson at the time of his arrest. 336 On remand, the
district court entered determinations adverse to Robinson, and he
again appealed. 337 On the second appeal, the court of appeals en banc
reversed the judgment of conviction of the district court.338 The court
of appeals held that the search which led to the discovery of the heroin
violated the Fourth Amendment.339

The Government petitioned the United States Supreme Court for
a writ of certiorari and the Supreme Court granted the writ. 340 The
Supreme Court reversed the decision of the court of appeals, holding
that the search conducted by Jenks and the seizure of the heroin were
both permissible under the Fourth Amendment. 341 The Court rea-
soned that the justification for the authority to conduct a search inci-
dent to a lawful arrest stems from both the need to disarm the suspect
in order to place him in custody and from the need to preserve evi-
dence found on the arrestee's person for later use at trial.3 4 2 The
Court rejected the holding of the court of appeals that the principles of
Terry applied to the present situation and allowed only a search of the
arrestee for weapons. 343 Rather, the Court held that in the case of a
lawful custodial arrest, a full search of the person is an exception to
the warrant requirement of the Fourth Amendment and also a reason-

331. Robinson, 414 U.S. at 223.
332. Id.
333. Id.
334. Id.
335. Id. at 219, 223.
336. Id. at 219-20.
337. Id. at 220.
338. Id.
339. Id.
340. Id.
341. Id. at 236-37.
342. Id. at 234.
343. Id. at 227-28.
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able search under the Amendment. 344 The Court also rejected the
court of appeals' suggestion that the issue of whether or not some rea-
son was present to support a search of a person incident to arrest must
be litigated in each case. 345 The Court stated that its long line of
cases in the area do not require such a case-by-case adjudication. 346

The Court reasoned that a "police officer's determination as to how
and where to search the person of a suspect whom he has arrested is
necessarily a quick ad hoc judgment which the Fourth Amendment
does not require to be broken down in each instance into an analysis of
each step in the search."347

In New York v. Belton,348 the United States Supreme Court cre-
ated another "bright line rule" for situations involving automobile
stops.3 49 In Belton, a New York State trooper driving an unmarked
car was passed by a speeding vehicle on the New York Thruway. 350

The officer gave chase and ordered the driver of the vehicle to pull over
to the side of the road.351 Upon questioning the driver, the officer
smelled marijuana and noticed an envelope marked "Supergold" on
the floor of the car.3 52 After recognizing the envelope as one com-

monly used in selling marijuana, the officer ordered the four occu-
pants of the vehicle, one of whom was Roger Belton, to exit the car.35 3

The officer placed the four men under arrest, patted each down, re-
moved the envelope from the car and discovered that it contained ma-
rijuana. 354 The officer then searched the passenger compartment of
the vehicle and found a jacket belonging to Belton.355 Upon opening
one of the zippered pockets of the jacket, the officer discovered a quan-
tity of cocaine. 356 Belton was indicted for possession of a controlled
substance and he moved to suppress the cocaine seized from the jacket

344. Id. at 235.
345. Id.
346. Id.
347. Id.
348. 453 U.S. 454 (1981).
349. David M. Silk, Comment, When Bright Lines Break Down: Limiting New York

v. Belton, 136 U. PA. L. REV. 281, 281 & n.6 (1987); New York v. Belton, 453 U.S. 454,

455-56 (1981). In addition to Robinson and Belton, the Supreme Court articulated an-

other bright-line rule in Michigan v. Summers. See supra notes 190-210 and accompa-
nying text; Albert W. Alschuler, Bright Line Fever and the Fourth Amendment, 45 U.
Pivr. L. REV. 227, 261-62 (1984).

350. Belton, 453 U.S. at 455.
351. Id.
352. Id. at 455-56. The officer requested the driver to produce his license and auto-

mobile registration. Id. at 455. In doing so, the officer discovered that none of the four
men owned the vehicle or were related to the vehicle's owner. Id.

353. People v. Belton, 407 N.E.2d 420, 421 (N.Y. 1980), rev'd, 453 U.S. 454 (1981).
354. Belton, 453 U.S. at 456.
355. Id.
356. Id.
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pocket.357 After the trial court denied the motion, Belton pleaded
guilty to the lesser included offense of attempted possession of a crimi-
nal substance.35 8

Belton preserved his claim that the cocaine was seized in violation
of the Fourth Amendment and appealed to the Appellate Division of
the New York Supreme Court. 35 9 The appellate division upheld the
seizure as consistent with the Fourth Amendment. 36 0 On appeal, the
New York Court of Appeals reversed, finding that the search of the
jacket found in the passenger compartment could not be upheld as in-
cident to Belton's lawful arrest. 36 1 The court of appeals concluded
that there was no reason why the officer should not have waited for
the issuance of a warrant to search the jacket.3 62 The State petitioned
the United States Supreme Court for a writ of certiorari. 36 3

On appeal, the Supreme Court reversed, holding that once a po-
lice officer has effectuated a lawful custodial arrest of an occupant of a
vehicle, the officer may search the passenger compartment of the vehi-
cle as a contemporaneous incident of the arrest. 36 4 In arriving at its
holding, the Court interpreted prior court decisions as suggesting the
generalization that articles inside the passenger compartment of a ve-
hicle, such as weapons or evidentiary items, are "generally, even if not
inevitably," within the reach of an arrestee.3 65 The Court noted that
previous decisions had failed to produce a straightforward rule with
respect to the proper scope of the type of search at issue.3 66 The Court
stated that "[a] single familiar standard is essential to guide police
officers." 36 7 When it is not known "how a court will apply a settled
principle to a recurring factual situation," the Court reasoned that po-
lice officers cannot know the scope of their authority.368 The Court
further held that officers may also search any containers located
within the passenger compartment of the vehicle. 36 9 Thus, the Court
reasoned that the search of Belton's jacket did not violate the Fourth
Amendment.3 70

357. Id.
358. Id.; Belton, 407 N.E.2d at 421.
359. Belton, 453 U.S. at 456.
360. Id.
361. Belton, 407 N.E.2d at 421, 423.
362. Id. at 423.
363. Belton, 453 U.S. at 457.
364. Id. at 460, 463.
365. Id. at 460.
366. Id. at 459.
367. Id. at 458 (quoting Dunaway v. New York, 442 U.S. 200, 213-14 (1979)).
368. Id. at 459-60.
369. Id. at 460.
370. Id. at 462-63. In United States v. Bell, 762 F.2d 495 (6th Cir. 1985), the United

States Court of Appeals for the Sixth Circuit cited the holding of Belton for the proposi-
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ANALYSIS

In Maryland v. Wilson,3 7 1 the United States Supreme Court ex-
amined the Fourth Amendment "reasonableness" of a police officer's
actions in ordering a passenger out of a lawfully stopped vehicle.37 2

The Supreme Court decided Wilson within the framework of a Fourth
Amendment jurisprudence that finds its roots in the seminal case of
Terry v. Ohio.3 7 3 In Terry, the Supreme Court held that, under the
Fourth Amendment, probable cause is not always a necessary predi-
cate to a "reasonable" search of an individual.3 74 Four years later, the
Supreme Court handed down its decision in Adams v. Williams3 7 5

which, when read in conjunction with Terry, establishes that the
Fourth Amendment allows the seizure of an individual even when

conducted in the absence of probable cause.3 76

Since the Terry and Adams decisions, the Court has consistently
recognized additional situations in which police officers may, even if
acting on less than probable cause, effectuate a seizure without violat-
ing the reasonableness requirement of the Fourth Amendment. 3 77 In

tion that an officer had the authority to order a passenger out of a vehicle. Bell, 762
F.2d at 499-500. In Bell, FBI agents had procured an arrest warrant for Earl Cherry
based on Cherry's activities in a food stamp trafficking ring. Id. at 496. Agents located
Cherry as he was sitting in a parked Cadillac which was situated in the parking lot of a
food stamp distribution center. Id. at 496-97. Two agents arrested Cherry without inci-
dent. Id. at 497. During the course of Cherry's arrest, another agent ordered the front
seat passenger of the Cadillac, Wayne Bell, to exit the car. Id. After Bell failed to com-
ply, the agent removed Bell from the vehicle, frisked him, and discovered a pistol inside
his coat. Id. On appeal from a district court order affirming a magistrate's recommen-
dation for suppression of the pistol seized from Bell, the Sixth Circuit reversed the sup-
pression order. Id. at 496-98. In the course of its opinion, the Sixth Circuit stated that:

[T]he arresting officers in this case unquestionably had the authority to search
the passenger compartment of the Cadillac incident to Cherry's lawful arrest
under Chimel v. California and New York v. Belton. As a corrollary [sic] to the
principles set forth in Belton, [the agent] had the authority to require [Bell] to
exit the automobile while the arrest of Cherry and the subsequent, legitimate
search of the passenger compartment of the Cadillac occurred.

Id. at 499-500 (citations omitted) (footnote omitted).
In State v. Gilberts, 497 N.W.2d 93 (N.D. 1993), the Supreme Court of North Da-

kota reached a similar conclusion. See Gilberts, 497 N.W.2d at 96. In Gilberts, the
court, citing Belton, stated that "[the officer] was entitled to search the passenger com-
partment of the vehicle incident to the driver's arrest. To conduct the search safely and
thoroughly, it was both necessary and reasonable for [the officer] to ask [both passen-
gers] to briefly leave the car." Id. (citations omitted).

371. 117 S. Ct. 882 (1997).
372. Maryland v. Wilson, 117 S. Ct. 882, 884-86 (1997).
373. See Wilson, 117 S. Ct. at 884-85; Terry v. Ohio, 392 U.S. 1, 19-28 (1968); See

supra notes 62-71, 115-42 and accompanying text.
374. Terry, 392 U.S. at 15, 27.
375. 407 U.S. 143 (1972).
376. See supra note 111 and accompanying text.
377. See United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975) (holding that

when an officer has a reasonable suspicion that a vehicle may contain illegal aliens, it is
reasonable for the officer to briefly stop the car to investigate the situation); United

10311998]



CREIGHTON LAW REVIEW

Pennsylvania v. Mimms, 3 78 the Supreme Court's expansion of such
situations came in the form of a rule that a police officer may order the
driver of a lawfully stopped vehicle to exit the vehicle. 3 79 In Wilson,
the Supreme Court again extended the Terry rationale, and more di-
rectly the holding in Mimms, by ruling that passengers may also be
ordered to exit a lawfully stopped vehicle.3 8 0

The correctness of the Supreme Court's holding in Wilson can be
demonstrated by considering four aspects of the Court's opinion.38 1

First, the Court conducted the "reasonableness" balancing test in a
manner entirely consistent with the Court's prior applications of the
test.38 2 Second, the Court gave due regard to the "weighty" interest in
officer safety and the dangers inherent in police-citizen automobile en-
counters. 38 3 Third, the Court's holding is a "'single, familiar stan-
dard'" which provides police officers legal guidance in performing their
duties, and furthers what the Court has recognized as an important
goal in Fourth Amendment jurisprudence. 38 4 Fourth, the Court's
holding falls far short of obliterating all limitations on an officer's au-
thority in the context of traffic stops. 385 An examination of these four
aspects of the Court's opinion serves to reinforce the position that the
Court, in reaching its holding in Wilson, remained within the four cor-
ners of the framework it has developed for resolving Fourth Amend-
ment search and seizure issues.3 86

States v. Martinez-Fuerte, 428 U.S. 543, 545-50, 562 (1976) (upholding the suspi-
cionless seizure of automobiles at an immigration checkpoint); Pennsylvania v. Mimms,
434 U.S. 106, 107-08, 111 n.6'(1977) (per curiam) (holding that it is reasonable for a
police officer to order the driver of a lawfully detained vehicle to exit the vehicle in the
absence of probable cause); Michigan v. Summers, 452 U.S. 692, 696-705 (1981) (holding
that it is reasonable for a police officer executing a search warrant to detain the occu-
pants of the premises being searched while the search is conducted in the absence of
probable cause); New York v. Class, 475 U.S. 106, 107-09, 115-16 (1986) (holding that it
was reasonable for officers to detain the occupant of a lawfully stopped vehicle in the
absence of probable cause); Michigan Dep't of State Police v. Sitz, 496 U.S. 444, 447-48,
455 (1990) (upholding the suspicionless seizures of automobiles at a sobriety
checkpoint).

378. 434 U.S. 106 (1977) (per curiam).
379. Pennsylvania v. Mimms, 434 U.S. 106, 111 n.6 (1977) (per curiam).
380. See Maryland v. Wilson, 117 S. Ct. 882, 886 (1997); See supra notes 115-42,

164-85 and accompanying text.
381. See infra notes 382-84 and accompanying text.
382. See infra notes 390-426 and accompanying text.
383. See infra notes 455-76 and accompanying text.
384. See infra notes 492-520 and accompanying text; New York v. Belton, 453 U.S.

454, 458 (1981) (quoting Dunaway v. New York, 442 U.S. 200, 213-14 (1979)).
385. See infra notes 521-41 and accompanying text.
386. See infra notes 387-541 and accompanying text.

1032 [Vol. 31



SEARCH AND SEIZURE

WILsoIw." AN ILLUSTRATION OF CONFORMITY TO SETTLED PRECEDENT

In Wilson, the United States Supreme Court reaffirmed that the
"touchstone" of its analysis under the Fourth Amendment is the rea-
sonableness of the particular governmental intrusion on an individ-
ual's personal security.3 87 The Supreme Court also reaffirmed that
the reasonableness determination is made by balancing both public
and law enforcement interests against the citizen's right to personal
security under the Fourth Amendment. 38 8 In setting up this frame-
work for analyzing the case before it, the Court followed a long line of
precedent dating back to Terry v. Ohio.38 9

Striking the Correct Balance

When the Court in Wilson conducted its judicially fashioned bal-
ancing test, it concluded that the public interest in police officer safety
outweighed the passenger's right to personal security.390 In light of
the Court's prior applications of the balancing test, this conclusion
was correctly reached.39 1

In previous applications of the balancing test, the Supreme Court
has accorded considerable weight to the public interest in officer

safety.3 92 For example, in Terry, the Supreme Court, while consider-
ing the governmental interests present in that case, noted the interest
in the effective investigation of crime and then recognized the "more
immediate interest" in police officers being able to take steps to pro-
tect themselves from armed violence.3 93 In reaching its conclusion
that officers have the authority to conduct a limited search for weap-
ons even in the absence of probable cause, the Terry Court reasoned
that such authority was necessary for the protection of the police of-
ficer.3 94 Similarly, in Michigan v. Long,39 5 the Court stated that the
balancing required by Terry "clearly weigh[ed] in favor" of its holding
that officers may search the passenger compartment of a vehicle for
weapons on less than probable cause. 39 6 This conclusion, according to
the Court in Long, was compelled by several factors, all of which re-

387. Wilson, 117 S. Ct. at 884-85.
388. Id. at 884-86.
389. See supra notes 115-234, 262-320 and accompanying text.
390. Wilson, 117 S. Ct. at 884-86.
391. See infra notes 392-426 and accompanying text.
392. See Michigan v. Long, 463 U.S. 1032, 1046-52 (1983); Summers, 452 U.S. at

700-06; Mimms, 434 U.S. at 108-11; Brignoni-Ponce, 422 U.S. at 878-81; Terry, 392 U.S.
at 20-31; See supra notes 115-234 and accompanying text.

393. Terry, 392 U.S. at 22-23.
394. Id. at 27.
395. 463 U.S. 1032 (1983).
396. Michigan v. Long, 463 U.S. 1032, 1034, 1051 (1983).
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lated to the protection of police officers. 3 97 Additionally, in Penn-
sylvania v. Mimms,3 9 8 the Court examined the public interest side of
the balance and reasoned that it was "too plain for argument that the
State's proffered justification-the safety of the officer-is both legiti-
mate and weighty."3 9 9 The Court concluded that legitimate concerns
for officer safety outweighed the invasion of the driver's personal lib-
erty occasioned by an order to exit the car.40 0

In Wilson, the public interest in officer safety once again weighed
heavily in the balance between public interests and individual inter-
ests.40 1 The Wilson Court's decision to accord substantial weight to
the interest in officer safety was justified in light of Supreme Court
precedent which has repeatedly done the same.40 2 Indeed, had the
Court failed to accord such weight to the public interest in officer
safety, it would have departed from the reasoning of several of its pre-
vious opinions which have recognized the dangers inherent in traffic
stops.

40 3

Moreover, while the Court's opinion in Mimms dealt exclusively
with the driver of a vehicle, the Court in Wilson correctly recognized
that the same "weighty interest in officer safety is present regardless
of whether the occupant of the stopped car is a driver or a passen-
ger."404 A passenger's motivation to resort to violent conduct to pre-
vent discovery of a crime more serious than a traffic infraction cannot
be distinguished from a driver's motivation to do the same. 40 5 Fur-
ther, the possibility that a police officer, in effecting a traffic stop, will
discover evidence of a more serious crime is demonstrated by observ-
ing the factual settings in Wilson and many of the Court's previous
opinions. 40 6 Additionally, and unsurprisingly, the dissenters in Wil-
son failed to make an argument that drivers are more dangerous than
passengers.

40 7

397. See Long, 463 U.S. at 1049. The Court stated that the "protection of police and
others can justify protective searches when police have a reasonable belief that the sus-
pect poses a danger, that roadside encounters between police and suspects are espe-
cially hazardous, and that danger may arise from the possible presence of weapons in
the area surrounding a suspect." Id.

398. 434 U.S. 106 (1977) (per curiam).
399. Pennsylvania v. Mimms, 434 U.S. 106, 109-10 (1977) (per curiam).
400. Mimms, 434 U.S. at 111.
401. Wilson, 117 S. Ct. at 885.
402. See supra notes 115-42, 164-234, 393-400 and accompanying text.
403. See supra notes 164-85, 211-54 and accompanying text.
404. Mimms, 434 U.S. at 111 n.6; Wilson, 117 S. Ct. at 885.
405. Wilson, 117 S. Ct. at 886.
406. See infra notes 17-32, 164-71, 211-24, 235-44, 286-93, 324-35, 348-57 and ac-

companying text.
407. See Wilson, 117 S. Ct. 886-90 (Stevens, J., dissenting); Id. at 890-91 (Kennedy,

J., dissenting).
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The Court in Wilson also found that the risk of danger to an of-
ficer increases when there is more than one occupant in the stopped
vehicle. 40 8 Because of this heightened risk, the public interest in of-
ficer safety demanded more weight in Wilson than in Mimms. 40 9 Rec-
ognition of this fact serves to buttress the conclusion that the court in
Wilson accorded the correct amount of weight to the public interest in
officer safety.4 10

In Mimms, the Supreme Court considered an intrusion on per-
sonal liberty which very closely resembles the intrusion involved in
Wilson.41 1 In Mimms, the Court found the invasion of a driver's per-
sonal liberty in being ordered out of the vehicle to be "de minimis."412

The Mimms Court also reasoned that requiring the driver to stand
alongside the car was at most "a mere inconvenience."4 13 Similarly, in
Wilson the Court found the additional intrusion on the passenger in
being ordered out of the car to be minimal.4 14 This finding, consider-
ing the similarity of the intrusions involved in both cases, was
warranted.

4 15

A seizure occurs both when an automobile is stopped and when its
occupants are detained.4 16 Furthermore, a passenger, just as the
driver, has already been stopped once the vehicle in which they are
traveling is pulled over.4 17 Thus, the driver and the passenger have
suffered the same stop and seizure before either is ordered out of the
vehicle.4 18 Additionally, the ultimate effect of being ordered out of a
vehicle is the same for both the driver and passenger; both, rather
than remaining inside the car, will be outside of the car standing
along side it. 41 9 This aspect of the intrusion on the passenger's per-
sonal liberty is exactly what the Court in Mimms classified as a "mere
inconvenience." 420 In addition, the Court has previously held that in-
dividuals, which of course includes both drivers and passengers in ve-

408. Wilson, 117 S. Ct. at 885.
409. See Wilson, 117 S. Ct. at 884; Mimms, 434 U.S. at 106-08; See supra notes 17-

71, 164-85, 408 and accompanying text.
410. See supra notes 392-409 and accompanying text.
411. Mimms, 434 U.S. at 111; Wilson, 117 S. Ct. at 886; See infra notes 412-15 and

accompanying text.
412. Mimms, 434 U.S. at 111.
413. Id.
414. Wilson, 117 S. Ct. at 886.

415. See infra notes 416-21 and accompanying text.
416. Delaware v. Prouse, 440 U.S. 648, 653 (1979).
417. Wilson, 117 S. Ct. at 886; Mimms, 434 U.S. at 111.

418. See supra notes 416-17 and accompanying text.
419. See Wilson, 117 S. Ct. at 886; See infra note 419 and accompanying text.
420. See Mimms, 434 U.S. at 111.
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hicles, have a lessened expectation of privacy while in an
automobile.

42 1

The Court in Wilson did recognize that the case for the passen-
ger's personal liberty is, in a sense, stronger than the case for the
driver's because probable cause exists to believe the driver has com-
mitted a vehicular infraction, whereas there is no such basis to stop or
detain the passenger. 422 However, the fact that the Court in Wilson
considered the distinction between Mimms and the case before it only
serves to bolster the conclusion that the Court gave proper attention
to the personal liberty side of the balance.42 3

Thus, in Wilson, the Court's treatment of the personal liberty side
of the balance was consistent with its precedent. 4 24 By recognizing
the weighty interest in officer safety, the Court also treated the public
interest side of the balance in a manner that corresponded with its
precedent. 42 5 Because both sides of the balance were accorded the
correct amount of weight, the Court justifiably reached its holding,
and produced a logical extension of its holding in Mimms. 4 2 6

Distinguishing Precedent Where "Reasonableness" Balancing
Weighed in Favor of Individual Interests

In both United States v. Brignoni-Ponce4 27 and Delaware v.
Prouse,4 28 the Supreme Court's application of the balancing test re-
sulted in a finding that the law enforcement practice involved was
unreasonable under the Fourth Amendment. 4 29 In Brignoni-Ponce,
the Court found that the public interest in preventing immigrants
from illegally entering the United States at the Mexican border did
not require granting officers the ability to randomly stop vehicles to
determine if the occupants are illegal aliens.430 In Prouse, the Court
rejected the argument that the public interest in highway safety out-
weighed the intrusion upon Fourth Amendment interests involved in
randomly stopping vehicles to check the driver's license and the vehi-
cle's registration. 43 1 However, what is noticeably lacking from the
Court's opinions in Brignoni-Ponce and Prouse is a public interest in

421. New York v. Class, 475 U.S. 106, 112-13 (1986).
422. Wilson, 117 S. Ct. at 886.
423. See supra notes 411-22 and accompanying text.
424. See supra notes 411-21 and accompanying text.
425. See supra notes 392-410 and accompanying text.
426. See supra notes 62-71, 392-425 and accompanying text.
427. 422 U.S. 873 (1975).
428. 440 U.S. 648 (1979).
429. United States v. Brignoni-Ponce, 422 U.S. 873, 878-83 (1975); Delaware v.

Prouse, 440 U.S. 648, 654-63 (1979).
430. Brignoni-Ponce, 422 U.S. at 878-83.
431. Prouse, 440 U.S. at 658-59.
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officer safety. 43 2 Thus, while the police activities in Brignoni-Ponce
and Prouse were found to be unreasonable under the Fourth Amend-
ment, the Court in both cases was not presented with the "weighty"
interest in officer safety, and it was not a factor in the balance be-
tween public and individual interests.4 33 A fortiori, the Court's appli-
cations of the balancing test in Brignoni-Ponce and Prouse are
distinguishable from the Court's application of the test in Wilson,
where officer safety was present.4 34

Disposing of the Individualized Suspicion Issue Raised in the
Dissent

Justice John Paul Stevens' dissent in Wilson asserted that the
Court had taken the "unprecedented step of authorizing seizures that
are unsupported by any individualized suspicion whatsoever."435

However, Justice Stevens' assertion is incorrect. 43 6 In both United
States v. Martinez-Fuerte4 37 and Michigan Department of State Police
v. Sitz, 43s the Supreme Court upheld checkpoint stops of vehicles
without the presence of any individualized suspicion to support the
stops. 4 3 9 Additionally, the Court in both cases recognized that check-
point stops are seizures. 440 Thus, by upholding the checkpoint stops
as consistent with the Fourth Amendment, the Court in Martinez-Fu-
erte and Sitz authorized seizures which are unsupported by individu-
alized suspicion.441 Admittedly, the Court's opinion in Wilson does
not involve a checkpoint stop, and the roving patrol stop involved in
Wilson was not conducted in the regularized manner in which check-
points are operated. 442 However, the fact that the Court's holdings in
Martinez-Fuerte and Sitz are distinguishable from Wilson in this re-
spect does not detract from the fact that the Court has previously au-
thorized the seizure of passengers in automobiles in the absence of
any individualized suspicion.44 3 Hence, the Court did not take the
"unprecedented step" that Justice Stevens contended it did. 4

432. See Brignoni-Ponce, 422 U.S. at 873-87; Prouse, 440 U.S. at 648-63.
433. See supra notes 427-32 and accompanying text; Mimms, 434 U.S. at 110.
434. See Wilson, 117 S. Ct. at 884-86; Prouse, 440 U.S. at 653-61; Brignoni-Ponce,

422 U.S. at 878-84; See supra notes 62-71, 427-33 and accompanying text.
435. Wilson, 117 S. Ct. at 886, 890.
436. See infra notes 437-44 and accompanying text.
437. 428 U.S. 543 (1976).
438. 496 U.S. 444 (1990).
439. United States v. Martinez-Fuerte, 428 U.S. 543, 562 (1976); Michigan Dep't of

State Police v. Sitz, 496 U.S. 444, 447-50, 455 (1990).
440. Martinez-Fuerte, 428 U.S. at 556; Sitz, 496 U.S. at 450.
441. See supra notes 437-40 and accompanying text.
442. See Wilson, 117 S. Ct. at 884-86.
443. See supra notes 437-42 and accompanying text.
444. See supra notes 435-43 and accompanying text.
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Previous Implicit Authorization of the Court's Holding in Wilson

In New York v. Belton,4 45 the Supreme Court held that upon the
lawful custodial arrest of an occupant of a vehicle, officers may search
the passenger compartment of the vehicle. 44 6 Other courts have con-
cluded that a natural consequence of the Court's holding in Belton is
that officers have the authority to order passengers out of a vehicle to
enable them to search the passenger compartment of the vehicle.44 7

In United States v. Bell,448 the United States Court of Appeals for the
Sixth Circuit held that "[a]s a corrollary [sic] to the principles set forth
in Belton" an FBI agent had the authority to require a passenger in a
vehicle to exit the vehicle while the subsequent search of the vehicle's
passenger compartment occurred. 4 4 9 And in State v. Gilberts,45 0 after
determining that under Belton an officer was authorized in searching
the interior of a vehicle incident to the driver's arrest, the Supreme
Court of North Dakota stated that "[t]o conduct the search safely and
thoroughly, it was 'both necessary and reasonable for [the officer] to
ask [both passengers of the car] to briefly leave the car."451

These cases support the proposition that before Wilson was de-
cided, the Supreme Court, at least implicitly, placed its stamp of ap-
proval on the ability of officers to order passengers out of a car.45 2

While the Court's opinion in Belton did not explicitly state that pas-
sengers can be ordered to exit a vehicle, it has been logically inter-
preted to that effect.4 53 Thus, the Court's holding in Belton serves to
demonstrate that the police practice authorized in Wilson is not that
far a leap from existing precedent. 4 54

THE RECURRING THEME OF OFFICER SAFETY IN THE CONTEXT OF

AUTOMOBILE STOPS

In Wilson, the Court recognized that traffic stops can be danger-
ous encounters. 4 55 The Court noted that eleven officers were killed
and 5,762 officers were assaulted during traffic stops and pursuits in

445. 453 U.S. 454 (1981).
446. New York v. Belton, 453 U.S. 454, 460 (1981).
447. United States v. Bell, 762 F.2d 495, 499-500 (6th Cir. 1985); State v. Gilberts,

497 N.W.2d 93, 96 (N.D. 1993).
448. 762 F.2d 495 (6th Cir. 1985).
449. United States v. Bell, 762 F.2d 495, 499-500 (6th Cir. 1985).
450. 497 N.W.2d 93 (N.D. 1993).
451. State v. Gilberts, 497 N.W.2d 93, 96 (N.D. 1993).
452. See supra notes 445-51 and accompanying text; See infra note 453 and accom-

panying text.
453. See Belton, 453 U.S. at 455-63; See supra notes 447-51 and accompanying text.
454. See supra notes 445-53 and accompanying text.
455. Wilson, 117 S. Ct. at 885.
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1994 alone. 45 6 The Court also reasoned that danger to an officer is
likely to be greater when there is more than one occupant in a vehi-
cle.4 57 Aside from being an important factor in the balance between
public and individual interests, officer safety has been a recurrent
theme in Supreme Court opinions involving traffic stops. 4 58 Thus, by
recognizing the dangers inherent in traffic stops, the Court's decision
in Wilson falls directly in line with the Court's previous opinions
which have done the same. 459

In Michigan v. Long,46 0 the Supreme Court relied on concerns for
officer safety in holding that police may search the passenger compart-
ment of a vehicle to uncover weapons if they reasonably believe that
the suspect is dangerous.4 6 1 The Court in Long stated that "investiga-
tive detentions involving suspects in vehicles are especially fraught
with danger to police officers." 46 2 In light of concerns for officer safety,
the Supreme Court in New York v. Class4 6 3 held that officers may
briefly detain a driver outside of a vehicle that the driver has volunta-
rily exited while the officers search the interior of the car for the vehi-
cle identification number.46 4 In so holding, the Court reasoned that
such a conclusion was logical because permitting a detained individ-
ual to immediately return to the vehicle may allow them possible ac-
cess to a dangerous weapon and give them the benefit of partial
concealment afforded by a vehicle's exterior. 465

In United States v. Robinson,46 6 the Supreme Court held that an
officer was justified in conducting a full search of the driver of an auto-
mobile after the driver had been placed under lawful custodial
arrest.4 67 In reaching its decision, the Court in Robinson refused to
qualify the scope of a search incident to a lawful custodial arrest on
the basis of a "rather speculative judgment" that persons arrested for
driving with a revoked license are less likely to be in possession of
dangerous weapons than persons arrested for other crimes.4 68 The

456. Id. (citing FEDERAL BuREAu OF INVESTIGATION, UNIFORM CRIME REPORTS: LAW
ENFORCEMENT OFFICERS KILLED AND ASSAULTED 71, 33 (1994)).

457. Id.
458. See Class, 475 U.S. at 115-19; Long, 463 U.S. at 1047-53; Belton, 453 U.S. at

457-61; Mimms, 434 U.S. at 109-11; United States v. Robinson, 414 U.S. 218, 234-35
(1973); See supra notes 164-85, 211-54, 324-70 and accompanying text.

459. See infra notes 460-76 and accompanying text.
460. 463 U.S. 1032 (1983).
461. Michigan v. Long, 463 U.S. 1032, 1049-51 (1983).
462. Long, 463 U.S. at 1047.
463. 475 U.S. 106 (1986).
464. New York v. Class, 475 U.S. 106, 116 (1986).
465. Class, 475 U.S. at 116.
466. 414 U.S. 218 (1973).
467. United States v. Robinson, 414 U.S. 218, 220-23, 236 (1973).
468. Robinson, 414 U.S. at 234.
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Court also referred to statistics which indicated that a significant per-
centage of police officer murders occur during the course of traffic
stops.

4 6 9

Additionally, in Mimms, the Court again voiced concerns about
officer safety in the course of holding that the driver of a lawfully
stopped vehicle may be ordered to exit the vehicle. 4 70 The Court in
Mimms recognized the "inordinate risk confronting an officer as he ap-
proaches a person seated in an automobile." 47 1 In addition, the Court
noted a study which indicated that around thirty percent of police of-
ficer shootings occurred when an officer approached a person sitting in
a vehicle. 47 2 The Court also stated that it has "expressly declined to
accept the argument that traffic violations necessarily involve less
danger to officers than other types of confrontations." 473

These cases demonstrate that the Supreme Court has repeatedly
recognized the dangers associated with automobile stops. 47 4 They
also show how the interest in officer safety has consistently influenced
the Court's ultimate holding in the cases before it. 475 Thus, the Court
in Wilson followed a long line of precedent in allowing concerns for
officer safety to influence its ultimate holding and by recognizing that
traffic stops present the possibility of a dangerous encounter for
officers.

47 6

In his dissent, Justice Stevens argued that the Court's reliance on
statistics which showed how many officers had been assaulted or
killed during traffic stops in 1994 was misplaced. 4 77 Justice Stevens
reasoned that the statistics did not provide information on how many
of the violent incidents involved passengers and how many incidents
could have been prevented if passengers had been ordered from the
vehicle. 4 78 Justice Stevens contended that the statistics provided no
support for the conclusion that the Court's ruling will have any effect
on reducing officer assaults and fatalities. 47 9 However, Justice Ste-
vens failed to take into consideration previous Supreme Court deci-
sions which have relied on the interest in officer safety even in the
absence of any statistical evidence to bolster that interest.480

469. Id. at 234 n.5 (citing Allen P. Bristow, Police Officer Shootings-A Tactical
Evaluation, 54 J. CRIM. L.CRIMINOLOGY & POLICE SCIENCE 93 (1963)).

470. See Pennsylvania v. Mimms, 434 U.S. 106, 110, 111 n.6 (1977).
471. Mimms, 434 U.S. at 110.
472. Id. (citing Bristow, 54 J. CRIM. L.CRIMINOLOGY & POLICE SCIENCE at 93).
473. Id. (citation omitted).
474. See supra notes 460-73 and accompanying text.
475. See supra notes 460-73 and accompanying text.
476. See supra notes 455-73 and accompanying text.
477. See Wilson, 117 S. Ct. at 887 (Stevens, J., dissenting).
478. Id. (Stevens, J., dissenting).
479. Id. (Stevens, J., dissenting).
480. See infra notes 481-91 and accompanying text.
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In both Michigan v. Summers48 1 and New York v. Class,48 2 the
Supreme Court based its decisions in part on concerns for officer
safety without citing any statistical evidence as support for its conclu-
sion that the type of police-citizen encounter involved in the case
presented danger to officers. 48 3 In assessing the justification for its
holding that police officers executing a search warrant may detain the
occupants of the premises being searched, the Court in Summers re-
ferred to the "interest in minimizing the risk of harm to the of-
ficers."48 4 However, in doing so, the Court did not cite any statistical
evidence that would support the conclusion that executing a warrant
to search for narcotics has resulted in a large number of officer as-
saults and fatalities. 48 5 In Class, the Court relied in part on concerns
for officer safety in holding that officers were not required to return a
suspect to the vehicle he had voluntarily exited before officers com-
pleted a search of the interior of the vehicle for the vehicle identifica-
tion number.48 6 Again, the Court did not cite any statistical evidence
as support for its conclusion that traffic stops present dangers to
officers.

4 87

These cases instruct that Supreme Court precedent in the area of
Fourth Amendment search and seizure law does not require the Court
to provide statistical support whenever it relies on concerns for officer
safety.488 Thus, it was unnecessary for the Court in Wilson to even
cite to statistics to shore up its contention that traffic stops may pres-
ent dangers to officer safety. 48 9 It logically follows that the Court did
not err by relying on existing statistical evidence, even if that evidence
did not provide specific data regarding violent incidents involving pas-
sengers. 4 90 Hence, Justice Stevens' criticism of the Court's reliance on
existing statistics was misplaced. 4 9 1

PROVIDING LEGAL GUIDANCE TO THE OFFICER IN THE FIELD

To remedy the problems associated with the lack of legal guidance
provided to law enforcement officers, the United States Supreme

481. 452 U.S. 692 (1981).
482. 475 U.S. 106 (1986).
483. See Michigan v. Summers, 452 U.S. 692, 693-706 (1981); New York v. Class,

475 U.S. 106, 107-19 (1986).
484. Summers, 452 U.S. at 702.
485. Id. at 693-706.
486. Class, 475 U.S. at 115-16.
487. Id. at 107-19.
488. See supra notes 481-87 and accompanying text.
489. See supra notes 481-87 and accompanying text.
490. See supra notes 481-87 and accompanying text.
491. See supra notes 477-87 and accompanying text.
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Court has created a series of "bright line rules."4 92 Such an example
can been seen in United States v. Robinson,4 93 where the Supreme
Court created a bright line rule by holding that once a police officer
has placed a suspect under lawful custodial arrest, the officer may ef-
fect a full search of the arrestee's person.4 94 The Court reasoned that
its long line of authorities did not require the case-by-case adjudica-
tion that would result from litigating in each case the issue of whether
some reason was present to support the search of a person incident to
an arrest. 49 5

In New York v. Belton,4 96 the Court created another bright line
rule by holding that a police officer may search the passenger com-
partment of a vehicle once the officer has made a lawful custodial
arrest of an occupant of the vehicle. 4 9 7 In the course of its opinion, the
Court in Belton stated that the protection of the Fourth Amendment
"can only be realized if the police are acting under a set of rules
which, in most instances, makes it possible to reach a correct determi-
nation beforehand as to whether an invasion of privacy is justified in
the interest of law enforcement.'" 49 s In short, the Court reasoned that
"[a] single familiar standard is essential to guide police officers, who
have only limited time and expertise to reflect on and balance the so-
cial and individual interests involved in the specific circumstances
they confront."4 99

Another bright line rule can be seen in Michigan v. Summers,50 0

where the Court held that the occupants of a premises being searched
pursuant to a warrant may be detained by officers executing the war-
rant.5 0 1 In Summers, the Court stated that "if police are to have
workable rules, the balancing of the competing interests inherent in
the Terry principle 'must in large part be done on a categorical basis-
not in an ad hoc, case-by-case fashion by individual police officers.'"50 2

The Court reasoned that its holding was not dependent upon such an

492. Albert W. Alschuler, Bright Line Fever and the Fourth Amendment, 45 U. Prrr.
L. REV. 227, 229 (1984).

493. 414 U.S. 218 (1973).
494. United States v. Robinson, 414 U.S. 218, 235 (1973); See supra notes 325, 492

and accompanying text.
495. Robinson, 414 U.S. at 235.
496. 453 U.S. 454 (1981).
497. New York v. Belton, 453 U.S. 454, 460 (1981); See supra notes 349, 492 and

accompanying text.
498. Belton, 453 U.S. at 458 (quoting Wayne R. LaFave, "Case-by-Case Adjudica-

tion" Versus "Standardized Procedures". The Robinson Dilemma, 1974 Sup. CT. REV.
127, 142)).

499. Id. (citations omitted).
500. 452 U.S. 692 (1981).
501. Michigan v. Summers, 452 U.S. 692, 705 (1981); Alschuler, 45 U. PiTT. L. REV.

at 261-62.
502. Summers, 452 U.S. at 705 n.19 (citation omitted).

1042 [Vol. 31



SEARCH AND SEIZURE

ad hoc determination by officers. 50 3 Finally, the Court in Mimms

drew a bright line by holding that officers may order the driver of a

lawfully stopped vehicle to exit the vehicle.5 0 4

In Wilson, the Court followed the principles set forth in Robinson,

Belton, Summers, and Mimms by establishing a rule easily applied by

the officer in the field. 50 5 In doing so, the Court in Wilson contributed

to remedying the problems associated with not providing police of-

ficers sufficient legal guidance. 50 6 The Court's holding that "an officer

making a traffic stop may order passengers to get out of the car pend-

ing completion of the stop? provides a "single familiar standard" to

guide police officers and does not depend on an ad hoc determination

by officers.50 7 Thus, the Court's holding adhered to precedent and at

the same time provided assistance to officers in understanding the

scope of their authority.5 0 8

The problems associated with a case-by-case adjudication, where

courts would have to examine in each instance whether an officer was

justified in ordering a passenger out of car, are evidenced by the posi-

tion taken by Justice Stevens in his dissenting opinion.50 9 Justice

Stevens noted that under the Court's holding in Terry, a police officer

may order passengers to get out of a vehicle as a defensive tactic, if the

officer has an "articulable suspicion of possible danger."5 10 Conse-

quently, Justice Stevens assumed that the facts recited in the Court's

opinion provided adequate justification for Hughes' decision to order

Wilson out of the vehicle. 5 11

However, the Maryland Court of Special Appeals reached a result

directly contrary to Justice Stevens' assertion. 5 12 The court of special

appeals rejected the State of Maryland's argument that Terry sup-

ported Hughes' actions in ordering Wilson to exit the vehicle. 5 13 The

court of special appeals held that Hughes had not articulated any ba-

sis, as would be required to sustain his actions, for a Terry "stop" or a

503. Id.
504. Mimms, 434 U.S. at 111 n.6; Wilson, 117 S. Ct. at 885 n.1.

505. See Wilson, 117 S. Ct. at 886; See supra notes 55-71, 492-504 and accompany-
ing text.

506. See supra notes 55-71, 492-505 and accompanying text.

507. See supra notes 55-71, 492-506 and accompanying text; Wilson, 117 S. Ct. at

886 (footnote omitted); Belton, 453 U.S. at 458 (quoting Dunaway v. New York, 442 U.S.
200, 213-14 (1979)).

508. See supra notes 55-71, 492-507 and accompanying text.

509. See infra notes 510-20 and accompanying text.
510. Wilson, 117 S. Ct. at 887 (Stevens, J., dissenting).

511. Id. (Stevens, J., dissenting).
512. See infra notes 513-16 and accompanying text.

513. State v. Wilson, 664 A.2d 1, 3-4 (Md. Ct. Spec. App. 1995), rev'd, 117 S. Ct. 882
(1997).
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Terry "frisk" at the trial court level. 5 14 Additionally, the court of spe-
cial appeals upheld the trial court's finding that Hughes possessed no
suspicion that Wilson was armed and dangerous. 5 15 The court of spe-
cial appeals reasoned that such a finding was not clearly erroneous. 5 16

Thus, two judges, Justice Stevens and Judge Moylan of the Mary-
land Court of Special Appeals, with the same facts before them,
reached directly opposite conclusions as to whether Hughes was justi-
fied in ordering Wilson out of the vehicle under the principles enunci-
ated in Terry.5 17 With these two conflicting views before them, police
officers would be unable to ascertain the correct circumstances under
which they could lawfully order a passenger out of a vehicle. 5 18 Nota-
bly, such confusion is eliminated by the Court's holding in Wilson
which stands for the proposition that, regardless of the circumstances
confronting the officer, passengers can be ordered out of a lawfully
stopped vehicle. 5 19 The confusion presented to officers by the conflict-
ing views of Justice Stevens and Judge Moylan provides further sup-
port for the Court's enunciation of a bright line rule to govern
passengers in automobiles.5 20

LIMITATIONS STILL EXIST ON AN OFFICER'S AUTHORITY IN THE

CONTEXT OF TRAFFIC STOPS

Both Justice Stevens and Justice Kennedy, in their dissenting
opinions in Wilson, expressed concerns about the impact the Court's
opinion would have on personal liberty. 52 1 Justice Stevens expressed
his fear that the Court's decision "may pose a more serious threat to
individual liberty than the Court realizes."52 2 Justice Kennedy stated
that the Court's opinion, coupled with the Court's holding in Whren v.
United States,52 3 "puts tens of millions of passengers at risk of arbi-
trary control by the police."52 4 However, limitations which serve to
temper the concerns expressed by Justices Stevens and Kennedy still
exist after the Court's holding in Wilson.52 5

514. Wilson, 664 A.2d at 3.
515. Id. at 3-4.
516. Id. at 4.
517. See supra notes 509-16 and accompanying text.
518. See supra notes 492-517 and accompanying text.
519. See Wilson, 117 S. Ct. at 886; See supra notes 17-71, 510-18 and accompanying

text.
520. See supra notes 509-19 and accompanying text.
521. See Wilson, 117 S. Ct. at 890 (Stevens, J., dissenting); Id. (Kennedy, J.,

dissenting).
522. Id. (Stevens, J., dissenting).
523. 116 S. Ct. 1769 (1996).
524. Wilson, 117 S. Ct. at 890 (Kennedy, J., dissenting).
525. See infra notes 526-41 and accompanying text.
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For example, the Court's holding in Prouse makes it unlawful for

police officers to randomly stop vehicles in order to check the driver's

license and the vehicle registration. 526 Under Prouse, officers must
instead have a reasonable and articulable suspicion that the occupant

of the vehicle or the vehicle itself is subject to seizure for some viola-

tion of law, or that the driver is suspected to be unlicensed or that the

automobile is unregistered. 52 7 Thus, police officers must have a rea-

sonable suspicion of some violation of law before they can pull a vehi-

cle over.528 Until the vehicle is pulled over, officers obviously cannot
order a passenger out of the vehicle.5 29

Additionally, under the Court's holding in United States v.

Brignoni-Ponce,5 30 officers cannot lawfully make suspicionless and

random stops of vehicles near the Mexican border. 53 1 Instead, officers

must possess a reasonable suspicion that a particular vehicle may con-

tain illegal aliens before a stop may be effected. 53 2 Thus, both Prouse

and Brignoni-Ponce place limits on an officer's discretion in making
traffic stops and circumscribe an officer's ability to order passengers
out of a vehicle. 533

Another limitation which exists on the Court's holding in Wilson

is that a state court may refuse to follow Wilson on state constitutional

grounds.53 4 It is a well-settled principle that states have the power to

interpret their own constitutions in a way that affords their citizens

greater protections than the Federal Constitution provides. 535 This

power in state courts is illustrated by the Michigan Court of Appeals'
treatment of sobriety checkpoints on remand from the United States
Supreme Court in Sitz. 5 36 In Sitz, the Supreme Court held that Mich-
igan's sobriety checkpoint program was consistent with the Fourth

Amendment, and reversed the Michigan Court of Appeals' holding to

the contrary. 53 7 On remand, the court of appeals nevertheless held

that the sobriety checkpoint program violated the Michigan
Constitution.

538

526. Delaware v. Prouse, 440 U.S. 648, 663 (1979).
527. Prouse, 440 U.S. at 663.
528. See supra notes 526-27 and accompanying text.
529. See supra notes 526-28 and accompanying text.
530. 422 U.S. 873 (1975).
531. United States v. Brignoni-Ponce, 422 U.S. 873, 874, 882-83 (1975).

532. Brignoni-Ponce, 422 U.S. at 884.
533. See supra notes 526-32 and accompanying text.
534. See infra notes 535-41 and accompanying text.
535. See supra note 320 and accompanying text.

536. See infra notes 537-38 and accompanying text.
537. Sitz, 496 U.S. at 455.
538. Sitz v. Department of State Police, 485 N.W.2d 135, 136-37 (Mich. Ct. App.

1992), affd, 506 N.W.2d 209 (Mich. 1993).
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Additionally, this type of occurrence is not limited to the outcome
in Sitz. 5 39 A study conducted in 1991 indicated that, from the late
1960's to the end of 1989, thirty-two percent of United States Supreme
Court doctrines in the area of criminal procedure were rejected by
state high courts on state constitutional grounds.5 40 In summary,
both existing Supreme Court case law in Prouse and Brignoni-Ponce
and state constitutional provisions stand as a barrier to the possibility
that the Court's holding in Wilson will have a dramatic impact on per-
sonal liberty.5 4 1

CONCLUSION

In Maryland v. Wilson,54 2 the United States Supreme Court an-
swered the question that its holding in Pennsylvania v. Mimms 543 left
unresolved. By holding that passengers may also be ordered out of
lawfully stopped vehicles, the Supreme Court followed precedent and
reaffirmed the importance of the public interest in police officer
safety.5 44 In reaching its holding, the Court in Wilson determined
that it was reasonable under the Fourth Amendment for officers to
order passengers out of vehicles.5 45 The Court made the reasonable-
ness determination by balancing the public interest against the indi-
vidual's interest in personal security.54 6 On the public interest side of
the balance, the Court cited the "weighty" interest in officer safety and
found that danger to an officer is likely to be greater when there is
more than one occupant in a vehicle. 54 7 On the personal liberty side,
the Court found the intrusion on the passenger in being ordered out of
the car to be minimal.54 8 The Court's treatment of each side of the
balance was consistent with precedent and resulted in a correct deter-
mination that ordering passengers out of a vehicle is reasonable under
the Fourth Amendment.

The Court's holding also provides police officers with a straight-
forward rule that removes some of the guesswork associated with on
the spot Fourth Amendment decision-making by the officer in the
field. Had the Court reached a contrary conclusion, officers would
have faced a difficult determination each time they considered

539. See infra notes 540-41 and accompanying text.
540. Barry Latzer, The Hidden Conservatism of the State Court "Revolution," 74 Ju-

DICATURE 190, 192 (1991).
541. See supra notes 525-40 and accompanying text.
542. 117 S. Ct. 882 (1997).
543. 434 U.S. 106 (1977) (per curiam).
544. Maryland v. Wilson, 117 S.Ct. 882, 886 (1997).
545. See Wilson, 117 S. Ct. at 884-86.
546. Id.
547. Id. at 885.
548. Id. at 886.

1046 [Vol. 31



SEARCH AND SEIZURE

whether or not to order a passenger out of a vehicle. That such a de-
termination would be difficult is evidenced by Justice Stevens' and
Judge Moylan's differing opinions as to whether the facts of Wilson
presented sufficient justification for Hughes to order Wilson out of the
vehicle. 54 9 Both Justice Stevens and Judge Moylan had the benefit of
hindsight and were able to make their determinations in the confines
of a judge's chambers, where the exigencies associated with a traffic
encounter are lacking. Thus, to expect an officer to make the correct
determination while on the street may be expecting too much. The
Court's holding makes no such expectation and instead provides a
straightforward answer to officers before the situation arises.

While protecting police officers and providing them with sufficient
legal guidance are both laudable goals, they should not, however, pro-
vide justification for the obliteration of Fourth Amendment protec-
tions. Admittedly, too much reliance on both goals to justify
governmental intrusions on personal liberty has the potential for do-
ing so. A court confronted with a search and seizure issue should al-
ways keep in mind that the Fourth Amendment was designed to limit
governmental authority, "even when that authority appears to serve
benevolent purposes."550 However, even acknowledgment of this ca-
veat does not detract from the conclusion that Wilson was correctly
decided. Because approval of the intrusion involved in Wilson finds
direct support in Supreme Court precedent, the Court's holding makes
no innovative inroad on Fourth Amendment protections. Thus, the
Court's decision provides the benefit of aiding police officers in the per-
formance of their duties while not suffering from the detriment of pos-
ing a serious threat to personal liberty. The Court's holding in Wilson
truly makes sense in light of Supreme Court Fourth Amendment ju-
risprudence and in light of logic.

James M. Humphrey IV-'98

549. See supra notes 509-20 and accompanying text.
550. Tracey Macln, The Decline of the Right of Locomotion: The Fourth Amendment

on the Streets, 75 CORNELL L. REV. 1258, 1310 (1990).
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