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FROM RATIONING TOILET PAPER TO
COMPUTER HOOK-UPS WITH MOSCOW:

WEALTH-BASED DISPARITIES IN
PUBLIC SCHOOL

FINANCING ARE HELD UNCONSTITUTIONAL IN
DEROLPH V. OHIO

In these days, it is doubtful that any child may reasonably be
expected to succeed in life if he is denied the opportunity of an

education. Such an opportunity, where the state has under-
taken to provide it, is a right which must be made available to
all on equal terms. 1

INTRODUCTION

Over 200 years have passed since the drafting of the earliest con-

stitutions, and although education is supposed to be "vital" and "es-

sential," many believe our states have failed to provide for a "thorough

and efficient," "adequate," or even minimal education systems. 2 The

problems underlying our states' failure to secure minimal educational

systems stem from large wealth-based disparities in school district

funding.3 These disparities exist due to heavy reliance upon local

property taxes as the primary means of financing education through-

out the United States.4 With a heavy reliance on local property taxes

as the method of funding education, school districts located in areas

with low property values cannot raise sufficient funds to support their

schools.5 Thus, many poor districts are forced to pass higher tax le-

vies. 6 Even with additional tax levies, a school district may still be

starved for funds and might be required to rely on borrowing to sup-

port its schools, thereby creating a cycle of debt.7

Wealth disparities in education funding have led to a nationwide

conflict, and since 1964, forty-two of our fifty state courts have been

faced with determining whether their state's system of public school

1. Brown v. Board of Educ. of Topeka, 347 U.S. 483, 493 (1954).
2. DeRolph v. Ohio, 677 N.E.2d 733, 736, clarified by 678 N.E.2d 886 (Ohio 1997)

(per curiam); see infra note 8 and accompanying text.
3. ROBERT M. HARDAWAY, AMERICA GOES TO SCHOOL: LAW, REFORM AND CRISIS IN

PUBLIC EDUCATION 159 (1995).
4. Id.
5. Id.
6. Richard J. Stark, Education Reform: Judicial Interpretation of State Constitu-

tions'Education Finance Provisions-Adequacy vs. Equality, 1991 ANN. SURV. AM. L. 609,
622 (1992).

7. DeRolph, 677 N.E.2d at 739-40.
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financing is constitutional.8 The United States Supreme Court ren-

8. Stark, 1991 ANN. SURV. AM. L. at 609; Matanuska-Susitna Borough Sch. Dist.
v. Alaska, 931 P.2d 391 (Alaska 1997) (asserting that the state's system of financing
education by reliance upon local property taxes did not violate the plaintiffs' equal pro-
tection rights); DeRolph v. Ohio, 677 N.E.2d 733, clarified by 678 N.E.2d 886 (Ohio
1997) (per curiam) (holding that the state's system of funding education violated the
"thorough and efficient" provision is the education clause of the Ohio Constitution); Le-
andro v. North Carolina, 488 S.E.2d 249 (N.C. 1997) (declaring that the equal educa-
tional opportunities clause of the state constitution did not require substantially equal
funding or educational advantages); Brigham v. Vermont, 692 A.2d 384 (Vt. 1997) (hold-
ing that the state's funding scheme did not satisfy the mandate in the education clause
of the Vermont Constitution); Coalition for Adequacy & Fairness in Sch. Funding, Inc.
v. Chiles, 680 So. 2d 400 (Fla. 1996) (per curiam) (affirming the lower court's dismissal
of the plaintiffs' complaints that the state financing scheme failed to adequately provide
a "uniform" system of public schools); Committee for Educ. Rights v. Edgar, 672 N.E.2d
1178 (Ill. 1996) (holding that disparities in education financing did not violate the "effi-
ciency" requirement of the Illinois Constitution); Campaign for Fiscal Equity, Inc. v.
New York, 655 N.E.2d 661 (N.Y. 1995) (declaring that the education article in the New
York Constitution was not merely hortatory and established a constitutional floor with
respect to educational adequacy); Campbell County Sch. Dist. v. Wyoming, 907 P.2d
1238 (Wyo. 1995) (noting that education in Wyoming was a fundamental right and
therefore, the system of financing education violated that "thorough and efficient" and
"complete and uniform" provisions of the constitution); City of Pawtucket v. Sundlun,
662 A.2d 40 (R.I. 1995) (declaring that the state's system of financing education was
constitutional because it did not violate either the equal protection provision or the edu-
cation clause of the Rhode Island Constitution); School Admin. Dist. No. 1 v. Commis-
sioner, Dep't of Educ., 659 A.2d 854 (Me. 1995) (stating that reductions in education
funding did not violate the constitution because the reductions were rationally related
to a legitimate government interest); Withers v. Oregon, 891 P.2d 675 (Or. Ct. App.
1995) (holding that disparities in education funding did not violate the "uniform" provi-
sion in the education clause of the Oregon Constitution); Roosevelt Elementary Sch.
Dist. No. 66 v. Bishop, 877 P.2d 806 (Ariz. 1994) (en banc) (declaring that the education
funding scheme violated the requirement in the Arizona Constitution that the state
provide a "general and uniform" system of public schools); Exira Community Sch. Dist.
v. Iowa, 512 N.W.2d 787 (Iowa 1994) (holding that the education financing scheme
which transferred property tax revenues to other school districts for open enrollment
purposes did not violate equal protection guarantees); Unified Sch. Dist. No. 229 v. Kan-
sas, 885 P.2d 1170 (Kan. 1994) (holding that the state's statutory scheme for financing
education was constitutional); Bismarck Pub. Sch. Dist. # 1 v. North Dakota, 511
N.W.2d 248 (N.D. 1994) (holding that the state's method of distributing education fund-
ing did not bear a sufficiently close relationship to the North Dakota Constitutional goal
of providing equal educational opportunity, but noting that the court could not declare
the system unconstitutional because only three of the four required members of the
court were prepared to do so); Scott v. Virginia, 443 S.E.2d 138 (Va. 1994) (stating that
the Virginia Constitution did not require equal educational programs or financing);
Opinion of the Justices, 624 So. 2d 107 (Ala. 1993) (ordering the Senate to comply with
the circuit court's order to provide Alabama children with substantially equitable and
adequate educational opportunities); Idaho Sch. for Equal Educ. Opportunity v. Evans,
850 P.2d 724 (Idaho 1993) (declaring that the "uniform" provision of the education
clause in the Idaho Constitution merely required uniformity in curriculum and not uni-
formity in funding); McDuffy v. Secretary of the Executive Office of Educ., 615 N.E.2d
516 (Mass. 1993) (holding that the state was under a constitutional duty to provide an
"adequate" education to all children); Skeen v. Minnesota, 505 N.W.2d 299 (Minn. 1993)
(declaring that education was a fundamental right in Minnesota, but that the state's
education financing system did not violate the provisions in the education clause of the
state constitution); Gould v. Orr, 50 N.W.2d 349 (Neb. 1993) (holding that the petition
challenging the state's statutory scheme for funding education as violative of equal pro-
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dered the leading decision as to the constitutionality of education fi-

tection failed to state a cause of action); Claremont Sch. Dist. v. Governor, 635 A.2d
1375 (N.H. 1993) (holding the encouragement of literature clause of the New Hampshire
Constitution mandated that the state provide a constitutionally adequate education and
funding system); Tennessee Small Sch. Sys. v. McWherter, 851 S.W.2d 139 (Tenn. 1993)
(declaring that the state's system for financing education was unconstitutional and that
local control was not a rational justification for wealth-based disparities in funding);
Rose v. Council for Better Educ., Inc., 790 S.W.2d 186 (Ky. 1989) (holding that educa-
tion was a fundamental right in Kentucky and that the education financing system was
unconstitutional for not satisfying the requirement of an "efficient" system found in the
education clause of the state constitution); Helena Elementary Sch. Dist. No. 1 v. Mon-
tana, 769 P.2d 684 (Mont. 1989), amended by 784 P.2d 412 (1990) (stating that Mon-
tana's system of financing education violated the guarantee of equal educational
opportunity found in the state constitution); Kukor v. Grover, 436 N.W.2d 568 (Wis.
1989) (holding that the state's system of appropriating education funding did not violate
the "uniform" provision in the education clause of the Wisconsin Constitution); Louisi-
ana Ass'n of Educators v. Edwards, 521 So. 2d 390 (La. 1988) (asserting that the state
could appropriate whatever level of financing that it choose, as the state merely had to
provide funding to ensure a minimum foundation program of education); Richland
County v. Campbell, 364 S.E.2d 470 (S.C. 1988) (stating that South Carolina's educa-
tion financing scheme did not violate the constitutional provision requiring that the leg-
islature provide for the maintenance and support of public schools); Kirby v. Edgewood
Indep. Sch. Dist., 777 S.W.2d 391 (Tex. 1989) (holding that the education financing sys-
tem violated the "efficient" provision of the Texas Constitution because the system was
based too much upon local revenues); Fair Sch. Fin. Council of Okla., Inc. v. Oklahoma,
746 P.2d 1135 (Okla. 1987) (holding that the state constitution did not require equal
educational expenditures per pupil and that education was not a fundamental right);
Durant v. Department of Educ., 381 N.W.2d 662 (Mich. 1985) (holding that the categori-
cal aide used to finance constitutionally state-imposed requirements of funding could
not be reduced); DuPree v. Alma Sch. Dist. No. 30 of Crawford County, 651 S.W.2d 90
(Ark. 1983) (holding that the state's education financing scheme was too dependent
upon local revenues and therefore, unconstitutional because the scheme did not offer
equal educational opportunities to all children); Hornbeck v. Somerset County Bd. of
Educ., 458 A.2d 758 (Md. 1983) (holding that the state had unconstitutionally failed to
provide a "thorough and efficient" system of education as mandated in the Maryland
Constitution); LuJan v. Colorado State Bd. of Educ., 649 P.2d 1005 (Colo. 1982) (en
banc) (declaring that the state's system of financing education did not violate the "thor-
ough and uniform" provision in the education clause of the Colorado Constitution and
that education was not a fundamental right); McDaniel v. Thomas, 285 S.E.2d 156 (Ga.
1981) (stating that the "adequate" provision in the education clause of the Georgia Con-
stitution did not require the state to equalize educational opportunities between school
districts); Pauley v. Kelly, 255 S.E.2d 859 (W. Va. 1979) (declaring that education was a
fundamental right based on the mandate in the West Virginia Constitution requiring a
"thorough and efficient" education financing system and that the funding scheme was
unconstitutional for not providing a "thorough and efficient" system); Seattle Sch. Dist.
No. 1 of King County v. Washington, 585 P.2d 71 (Wash. 1978) (en banc) (asserting that
the state's system of financing education violated the Washington constitutional provi-
sion declaring that it was the paramount duty of the state to make ample provision for
education); Horton v. Meskill, 332 A.2d 113 (Conn. Super. Ct. 1974) (stating that educa-
tion was a fundamental right based on the Connecticut Constitution and that the state
had failed to provide a constitutional financing system); Robinson v. Cahill, 303 A.2d
273 (N.J. 1973) (declaring that the state relied too heavily upon local financing to sup-
port education and thereby violated the "thorough and efficient" provision in the New
Jersey Constitution); Serrano v. Priest, 487 P.2d 1241(Cal. 1971) (holding that the sys-
tem for financing education was unconstitutional because funding was conditioned upon
school district wealth); Dean v. Coddington, 131 N.W.2d 700 (S.D. 1964) (holding that
the tax scheme for financing education did not violate the constitutional provision re-
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nancing San Antonio Independent School District v. Rodriguez.9 In
Rodriguez, the Court effectively foreclosed all education financing liti-
gation in the federal court system, as the Court determined that edu-
cation was not a fundamental right under the United States
Constitution. 10 With the federal courts foreclosed, challengers were
forced to seek redress under their own state constitutions." After the
issues underlying school funding litigation shifted, some plaintiffs suc-
ceeded in convincing state courts that the traditional methods of fi-
nancing public education were no longer constitutional.12

An example of how states have dealt with public school financing
issues can be found in Ohio. 13 Since the early 1800's, the drafters of
the Ohio Constitution believed education to be the building block of
liberty and individual opportunity in their state. 14 Because of those
ideals, the drafters of the constitution required that the Ohio General
Assembly provide funding to ensure a "thorough and efficient system
of common schools throughout the State."'5  Recently, in DeRolph v.
Ohio,16 the Ohio Supreme Court held that the state had failed to meet
its historic goals because Ohio provided an education funding system
that was not "thorough and efficient.' 7

This Note will first examine one of the most recent challenges to a
state's statutory system of financing public education in DeRolph v.
Ohio.'8 Next, this Note will examine the history and development of
education in Ohio and other states. 19 Finally, this Note will analyze
the Ohio Supreme Court's decision in DeRolph and will (1) criticize the
court for not explicitly declaring education a state fundamental right,
and thereby, failing to address the role of local control in the state's

quiring that all taxation be "equal and uniform" and did not violate equal protection
rights).

9. 411 U.S. 1 (1973); Frank J. Macchiarola & Joseph G. Diaz, Disorder in the
Courts: The Aftermath of San Antonio Independent School District v. Rodriguez in the
State Courts, 30 VAL. U. L. REV. 551, 557-58 (1996).

10. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973); Joshua S.
Wyner, Toward a Common Law Theory of Minimal Adequacy in Public Education,
1992-1993 ANN. SURV. AM. L. 389, 392-98 (1994).

11. William E. Thro, Judicial Analysis During the Third Wave of School Finance
Litigation: The Massachusetts Decision as a Model, 35 B.C. L. REV. 597, 601-02 (1994).

12. Stark, 1991 ANN. SURV. AM. L. at 632-34; See DeRolph, 677 N.E.2d at 741 n.6
(listing those states in addition to Ohio that have held their systems of financing educa-
tion unconstitutional).

13. DeRolph v. Ohio, 677 N.E.2d 733, 736, clarified by 678 N.E.2d 886 (Ohio 1997)
(per curiam).

14. DeRolph, 677 N.E.2d at 736.
15. Id.
16. 677 N.E.2d 733, clarified by 678 N.E.2d 886 (Ohio 1997) (per curiam).
17. Id. at 737.
18. 677 N.E.2d 733, clarified by 678 N.E.2d 886 (Ohio 1997) (per curiam); see infra

notes 21-101 and accompanying text.
19. See infra notes 102-315 and accompanying text.
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school system; (2) commend the court for its decision to hold the fi-
nancing system unconstitutional based on the education clause man-
dating a "thorough and efficient" school system, but criticize the court
for not explicitly defining "thorough and efficient;" and (3) criticize the
court for requiring the General Assembly to completely eliminate the
questionable financing system and create an "entirely new" scheme as
a remedy. 20

FACTS AND HOLDING

COURT OF COMMON PLEAS OF PERRY COUNTY

On December 19, 1991, various Ohio school districts and individu-
als including superintendents, pupils, teachers, and members of
boards of education (collectively "School Districts") filed suit in the
Court of Common Pleas of Perry County for injunctive and declaratory
relief seeking a determination that Ohio's system of financing public
school education was unconstitutional. 2 1 At issue was a system of fi-
nancing education that relied on local property taxes as the primary
means of raising revenue. 22 The challenged financing scheme alleg-
edly resulted in wealth-based disparities between school districts. 23

For example, students in one district had to wipe coal dust off their
desks that accumulated overnight due to a coal heating system and
students from another district had to dodge chunks of plaster falling
from the school building's ceiling.24 However, in a more affluent dis-
trict, students had technology sufficient to "hook-up" with other stu-
dents in Moscow. 25 These disparities and other such findings
allegedly resulted in unequal educational opportunities for students
living in different districts. 2 6

Following a thirty day trial, the Court of Common Pleas ruled
that Ohio's methods for financing education violated numerous provi-
sions of the state constitution. 27 Ultimately, the court determined

20. See infra notes 316-465 and accompanying text.
21. DeRolph v. Ohio, 677 N.E.2d 733, 734, clarified by 678 N.E.2d 886 (Ohio 1997)

(per curiam).
22. DeRolph, 677 N.E.2d at 737-38.
23. Id. at 737.
24. Id. at 743-44.
25. Stark, 1991 ANN. SURV. AM. L. at 609.
26. Id. at 737-38.
27. Id. at 734. The 30 day trial resulted in more than 5600 pages of transcript,

approximately 450 exhibits, and 61 witnesses. Id. The trial court ruled that the Ohio
statutory scheme violated the following state provisions of the Ohio Constitution: article
I, section 2 (equal protection and benefit clause); article I, section 7 (encouragement of
education clause); article II, section 26 (uniform operation of general laws clause); arti-
cle VI, section 2 (adequate funding of public schools mandated); article VI, section 3
(organization, control, and administration requirements); and article XII, section 4
(mandate to raise sufficient revenues to pay expenses and discharge debts). DeRolph v.

1998] 1255
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that the financing system contravened Ohio's constitution which man-
dated "a thorough and efficient system of common schools throughout
the State. '28 To remedy wealth-based disparities facing public educa-
tion, the Court of Common Pleas instructed the Superintendent of
Public Instruction and the State Board of Education to create legisla-
tive proposals to submit to the General Assembly.29 As a safeguard to
ensuring the implementation of its remedy, the trial court retained
jurisdiction for a limited time while also awarding costs and attorneys'
fees to the School Districts.30

OHIO COURT OF APPEALS

The Attorney General of Ohio filed an appeal alleging that the
trial court committed sixteen errors.31 The Fifth District Court of Ap-
peals of Ohio reversed the trial court's decision that the school financ-

Ohio, No. CA-477, 1995 WL 557316, at *1, *9 (Ohio. Ct. App. Aug. 30, 1995), rev'd, 677
N.E.2d 733, clarified by 678 N.E.2d 886 (Ohio 1997) (per curiam).

28. DeRolph, 677 N.E.2d at 734.
29. Id. at 734-35.
30. Id. at 735.
31. DeRolph, 1997 WL 557316, at *1. The sixteen errors the state contended the

trial court committed were that: (1) the trial court erred in its holding that the Ohio
Supreme Court ruling in Board of Education of Cincinnati v. Walter could only be lim-
ited to its facts and therefore not binding on the trial court; (2) the trial court erred by
determining that Ohio's education financing system created unconstitutional disparities
in education, therefore depriving the School Districts of their equal protection rights
under the state constitution; (3) the trial court erred in determining that the state had
failed to provide a "thorough and efficient" school system; (4) the trial court erred in its
interpretation of Rules 703 and 705 of the Ohio Rules of Evidence by refusing to admit
evidence of calculations made pursuant to the school price index; (5) the trial court
erred when it determined that Ohio's handicap student funding scheme violated state
statutes and article I, section 2 of the Ohio Constitution; (6) the trial court erred by
holding that the state's education financing system violated the equal protection guar-
antees afforded to non-handicapped students; (7) the trial court erred by determining
that the School Districts were deprived of liberty and property under article I, sections 1
and 16 of the Ohio Constitution; (8) the trial court erred by holding that the state's
statutory system of financing education violated debt limitations of the state constitu-
tion; (9) the trial court erred by holding that the state's financing scheme violated the
"Raising Revenue" provision of the Ohio Constitution; (10) the trial court erred in hold-
ing that any aspect of the education financing system violated the uniform operation of
law provision in the Ohio Constitution; (11) the trial court erred in holding that the
challenged financing system violated the freedom of religious belief provision in the
state constitution; (12) the trial court erred by determining that the financing scheme
violated the "Public School Administration" provision in the constitution; (13) the trial
court erred in mandating that the public education financing system be adequately
funded and comport with defined outcomes when there was no evidence introduced that
showed a causal connection between test results and funding; (14) the trial court erred
in commanding the state to provide a system of education that complied with Ohio's
constitution; (15) the trial court erred by awarding attorneys' fees; and (16) the trial
court erred in its determination that the proper venue of the action was Perry County.
Id. at *10-*11.
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ing scheme was unconstitutional. 32 The Court of Appeals first
discussed how public school financing in the state was supported pri-
marily through local funding derived from property taxes and state
supplements. 33 The court then referred to the trial court's discussion
of the funding disparities between school districts that supposedly re-
sulted in unequal educational opportunities. 34 Next, relying on an
earlier Ohio case, Board of Education of Cincinnati v. Walter,35 the
Court of Appeals rejected the School Districts' equal protection argu-
ment.36 Specifically, the Court of Appeals noted that Walter was the
"current law" in Ohio and that in Walter. the Ohio Supreme Court had
already decided that education in Ohio was not a fundamental right;
therefore, the court refused to revisit the equal protection issue.3 7

Finally, the Court of Appeals reviewed the trial court's decision
regarding the "thorough and efficient" provision in the education
clause of the state constitution. 38 The Court of Appeals ruled that the
trial court's findings of fact did not support the trial court's conclusion
that the statutory scheme for financing education in Ohio violated the
state constitution. 3 9 Further, the Court of Appeals held that because
it was the General Assembly's duty to establish public school financ-
ing formulas, the judiciary would not disturb the legislative body's
method of funding education. 40 The appellate court also explained
that the trial court dishonored the doctrine of the separation of powers
by mandating the creation of legislation to remedy the disparities re-
sulting from the system of financing education. 4 1 In conclusion, the

32. DeRolph, 1995 WL 557316, at *1.
33. Id.
34. Id. at *2.
35. 390 N.E.2d 813 (Ohio 1979).
36. DeRolph, 1995 WL 557316, at *3-*4.
37. Id. at *2, *3.
38. Id. at *4.
39. Id. The Court of Appeals reasoned there was no evidence to support the trial

court's conclusion that $2817 of funding per pupil was insufficient. Id. at *4-*5. The
court stated that this amount of funding compelled an "opposite conclusion" of suffi-
ciency. Id. at *5. The court also stated that the trial court's conclusions were not sup-
ported, because the parties' stipulation that $4000 was a sufficient amount of per pupil
funding lacked proper factual foundation. Id.

40. DeRolph, 1995 WL 557316, at *5.
41. Id. at *7. Presiding Judge Scott W. Gwin concurred in part and dissented in

part. Id. at *12 (Gwin, J., concurring in part, dissenting in part). Judge Gwin explained
in his dissenting opinion that he agreed with the majority that Walter was the control-
ling law but stated that the application of the analysis from Walter would lead to a
finding that the financing system was unconstitutional. Id. at *14 (Gwin, J., concurring
in part, dissenting in part). Judge Gwin noted that in Walter, the Ohio Supreme Court
had rejected the Rodriguez test. Id. However, Judge Gwin noted that the Rodriguez
test was still utilized by the supreme court before, and even after, Walter. Id. at *15
(Gwin, J., concurring in part, dissenting in part). The judge then applied the Rodriguez
test and argued that education was a fundamental right because: (1) "[m]ore than one-
third of the entire state budget [was] devoted to education;" (2) there was an entire

1998] 1257
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Court of Appeals held that Ohio's method of financing public school
education did not violate the provision of the state constitution requir-
ing a "thorough and efficient" system of public school financing. 4 2

THE OHIO SUPREME COURT

The School Districts appealed and the case went before the Ohio
Supreme Court pursuant to the allowance of a discretionary appeal.4 3

The Supreme Court of Ohio reversed the Court of Appeals' decision
and held that the state's financing system violated the state constitu-
tion requiring a "thorough and efficient" system of education. 44 Char-
acterizing the issue of the case as an opportunity for 1.8 million
children to compete and succeed, the Ohio Supreme Court stated that
there was "but one conclusion": that the statutory scheme at issue was
unconstitutional.

4 5

article in the state constitution addressing public education; and (3) "common sense
dictate [d] that nothing [was] more important to Ohio's children than to make them com-
petitive and fulfilled personally." Id. at *15 (Gwin, P.J., dissenting in part concurring in
part). Finally, Judge Gwin defended his stance on the fundamental right to education
by stating that "[t]o hold otherwise is to bury our heads in the sand." Id. at *15 (Gwin,
P.J., dissenting in part concurring in part).

42. DeRolph, 1995 WL 557316, at *15. The Court of Appeals also ruled that: (1)
the education financing system denied liberty and property because the financing sys-
tem violated the uniform operation of laws provision in the state constitution; (2) the
trial court did not unreasonably or unconscionably misconstrue the Ohio Rules of Evi-
dence; (3) the funding scheme denied liberty or property based on a constitutional debt
limitation in the state constitution; (4) the financing system violated the raising reve-
nue provisions of the state constitution; (5) the system violated the public school admin-
istration provision of the Ohio constitution; (6) the funding scheme did not violate the
freedom of religious belief; (7) the plaintiffs were properly awarded attorneys' fees; and
(8) venue was proper. Id. at *6-*9.

43. DeRolph, 677 N.E.2d at 735.
44. Id. at 747. Before the court reached its decision, however, it was faced with the

contention that the issue of public school financing should be left to the legislature,
since the issue arguably involved a political question not within the review powers of
the judiciary. Id. at 737. To resolve the political question issue, the supreme court
sought guidance from the state constitution and ultimately determined that it not only
had the right to review Ohio's education financing scheme but also the duty. Id. The
supreme court noted that according to Article IV of the Ohio Constitution, when an
issue involved a determination that was of great public or general interest, the supreme
court had jurisdiction to review the case. Id. Even if the case did not involve an issue of
great public or general importance, the supreme court noted that "[u]nder the long-
standing doctrine of judicial review," it was vested with the power to interpret whether
legislation was constitutional. Id. The court stated that if it did not review the case, it
would be dodging its responsibility as the supreme court. Id. In relation to the political
question argument, the supreme court also stated, "[w]e refuse to undermine our role as
judicial arbiters and to pass our responsibilities onto the lap of the General Assembly."
Id. at 736 Thereafter, the Ohio Supreme Court ruled that the underlying issue of DeR-
olph did not involve a political question beyond the court's judicial powers of review. Id.
at 737.

45. DeRolph, 677 N.E.2d at 737. Justice Francis E. Sweeney, Sr., wrote the opin-
ion on behalf of the majority. Id. at 736.
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The Ohio Supreme Court first described and criticized the "com-
plex" statutory scheme at the heart of the debate.46 The court noted
that under the statutory scheme, revenues provided to Ohio school
districts came from two sources: local revenue resulting from property
taxes and state funds provided through the School Foundation Pro-
gram ("Foundation Program"). 47 Although state aid was available,
the court noted that Ohio defied the national trend by relying mostly
on local revenues to support its system of education.48 The supreme
court further criticized the state financing scheme, stating that the
Foundation Program "has no real relation to what it actually costs to
educate a pupil."49 The supreme court noted that the system of fi-
nancing was also flawed, because "tax reduction factors" did not allow
local revenues to keep pace with inflation; and as a result, school dis-
tricts were forced to propose more tax levies. 50 Additionally, the court
stated that Ohio's financing system resulted in "forced borrowing."5 1

Forced borrowing occurred when a district could not meet its budget
and had to borrow funds from commercial lenders under a state cre-
ated loan program. 52 The court explained that the debt resulting from
forced loans was "staggering, and the cyclical effect of continued bor-
rowing [had] made it more difficult [for Ohio's schools] to maintain
even minimal school operations."53

After discussing Ohio's statutory scheme of public school financ-
ing and the inherent weaknesses within it, the Ohio Supreme Court
analyzed the "thorough and efficient" provision of the state constitu-
tion.5 4 The court discussed the relevance of the original constitutional
debates and then noted that it had previously construed the phrase
"thorough and efficient" in the early 1900's in Miller v. Korns.55 The

46. DeRolph, 677 N.E.2d at 736.
47. Id. at 738. The School Foundation Program is the statutory scheme for the

allocation of state basic aid available to qualifying school districts. See OHIO REV. CODE
ANN. § 3317 (Banks-Baldwin 1995) (describing in detail the School Foundation Program
and the provisions related to the allocation of basic state aid). Traditionally, foundation
programs constituted one of the most ancient means to achieving education reform, be-
cause a minimum amount of per-pupil funding was provided to school districts that
taxed residents at least at a specific state level. Stark, 1991 ANN. SuRv. AM. L. at 623.

48. DeRolph, 677 N.E.2d at 738.
49. Id.
50. Id. at 739. In 1976, the Ohio General Assembly enacted a law that limited the

growth of real property taxes that would otherwise occur as a result of the inflation of
property values. Id. Thus, even though inflation had increased the value of real prop-
erty, the law in question resulted in school districts receiving the same amount of tax
revenues as they had prior to the increase in property values. Id.

51. DeRolph, 677 N.E.2d at 739.
52. Id.
53. Id. at 740.
54. Id. at 740-46.
55. Id. at 741; 140 N.E. 773 (Ohio 1923).
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supreme court explained that according to Miller, a "thorough and effi-
cient" system of education "call[ed] for the upbuilding of a system of
schools throughout the state, and the attainment of efficiency and
thoroughness in that system [was] thus expressly made a purpose, not
local, not municipal, but state-wide."56 In DeRolph, the supreme court
further noted that it had stated in Miller that "[a] thorough system
could not mean one in which part or any number of the school districts
of the state were starved for funds[,] [and] [a]n efficient system could
not mean one in which part of any number of the school districts of the
state lacked teachers, buildings, or equipment."5 7 Finally, the
supreme court noted that it had cited Miller with approval in the later
case of Board of Education of Cincinnati v. Walter in which the high-
est court of the state stressed that a school system could not qualify as
"thorough and efficient" if it was receiving so little aid that the stu-
dents in the system "were effectively being deprived of educational
opportunity."

s5

Finally, the Ohio Supreme Court relied on the results of a study,
entitled "1990 Ohio Public School Facility Survey," to reach the con-
clusion that Ohio's financing scheme failed the constitutional require-
ment of a "thorough and efficient" system.5 9 Particular findings of the
survey that interested the supreme court included the historical age
and disastrous condition of Ohio school buildings, incidents putting
school children at health and safety risks, the overwhelming presence
of asbestos in more than half the school buildings, the location of
classrooms (some lit by as little one bare lightbulb hanging from the
ceiling), the lack of handicapped accessabilities, inadequate libraries,
lotteries for textbooks due to inadequate supplies, poor academic per-
formance on proficiency tests, and the presence of arsenic in drinking
water.60 The court then stated that based on the combination of the
heavy reliance on local property taxes, the results of the 1990 public
school survey, and the application of the holdings in both Miller and
Walter, it was made "painfully obvious that the General Assembly...
[had] failed in its constitutional obligation to ensure a "thorough and

56. DeRolph, 677 N.E.2d at 741 (quoting Miller v. Korns, 140 N.E. 773, 776 (Ohio
1923)).

57. Id. (quoting Miller, 140 N.E. at 776).
58. Id. (quoting Board of Educ. of Cincinnati v. Walter, 390 N.E.2d 813, 825 (Ohio

1979)).

59. DeRolph, 677 N.E.2d at 742, 747. The 1990 facility survey was conducted after
the General Assembly directed the Superintendent of Public Instruction to complete a
survey in order to determine the costs of bringing all buildings into compliance with
asbestos removal requirements and state building codes, as well as other state and local
health and safety provisions. Id.

60. DeRolph, 677 N.E.2d at 742-45.
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efficient" system of common schools." 6 1 Although finding the system
of funding unconstitutional, the supreme court emphasized that it
would not instruct the General Assembly on how to create legislation

to remedy the problems with the statutory scheme. 62 However, the

court commissioned the General Assembly to create an "entirely new"
system.

63

Justices Andrew Douglas, Alice Robie Resnick and Paul E. Pfeifer

all concurred in the majority holding, and each filed a separate concur-
ring opinion.6 4 In his concurring opinion, Justice Douglas noted that

the reasons for his separate writing were to (1) provide additional ex-

planations for why the court held Ohio's system of public school fi-

nancing unconstitutional, (2) express his views that education in the

state was a fundamental right, and (3) make evident that the state

statutory scheme in question violated other provisions of the Ohio con-

stitution besides those addressed in the majority opinion.65 Justice

Douglas first discussed the history of education financing and the com-

plicated statutory scheme of public school funding in Ohio. 66 The con-
curring justice initially noted that "Ohio ranked forty-eighth out of the

fifty states in the extent of disparity of revenue and expenditure per
pupil."67 Next, Justice Douglas highlighted some of the conditions in

the various school districts, such as lack of nursing facilities for ill

children, former closets lacking heat and ventilation used to evaluate
and test handicapped children, schools without art or music facilities,
the presence of coal dust throughout the schools created from coal-

fired burners, portions of a building collapsing onto a sidewalk, over-

crowded classrooms with high teacher to student ratios, and one

school with the playground doubling as a faculty parking lot "and a
shooting gallery for the neighborhood."68

61. Id. at 745.
62. Id. at 747.
63. Id.
64. Id.
65. Id. at 748 (Douglas, J., concurring).

66. Id. at 750-56 (Douglas, J., concurring). Justice Douglas stated that the Ohio
Supreme Court had recognized that "'[tihe history of educational funding in Ohio...
[had] been an accommodation between two competing interests - the interest in local
control of educational programs and the means to fund them and the interest of the

state in insuring (sic) that all children receive an adequate education.'" Id. at 750
(Douglas, J., concurring) (citing Walter, 390 N.E.2d at 820).

67. DeRolph, 677 N.E.2d at 759 (Douglas, J., concurring).

68. Id. at 762-68 (Douglas, J., concurring). To further support his concurring opin-
ion, Justice Douglas extensively discussed the history of select Ohio constitutional pro-

visions relating to education and the court's opinion in Walter. Id. at 768-73 (Douglas,

J., concurring). After extensively citing and quoting the debate surrounding the crea-
tion of the education clause in Ohio in 1851, Justice Douglas concluded that the goal of
education in the state was to achieve "'excellence . . . rather than mediocrity.'" Id. at

12611998]



CREIGHTON LAW REVIEW

Justice Douglas also discussed the "thorough and efficient" clause
of the state constitution.6 9 The concurring justice observed that one of
the trial court's findings of fact was that the plaintiff school districts
and other districts throughout Ohio lacked funds. 70 Justice Douglas
noted that based on the holding of Miller, a "thorough and efficient"
system of schooling in Ohio could not exist if a district was starved for
funds. 71 Therefore, the justice reasoned that the Ohio General As-
sembly inadequately funded education in violation of the state
constitution. 72

Justice Douglas also discussed the equal protection issue in DeR-
olph.7 3 In his analysis, he agreed with a court of appeals dissenting
judge's statement that education in Ohio was a fundamental right.74

Justice Douglas corrected the statements from the Court of Appeals
which had interpreted Walter as holding that education in Ohio was
not a fundamental right.75 Instead, according to Justice Douglas,
Walter was not "directly presented" with the question of whether edu-
cation was a fundamental right, but only dealt with it "peripher-
ally."76 Justice Douglas then used the United States Supreme Court
test applied in Rodriguez and decided that education was a fundamen-
tal right.77 Therefore, Justice Douglas applied strict scrutiny to the
analysis to determine whether the state's contention that local control
was a compelling state interest justified large wealth-based dispari-
ties in Ohio's school districts.7 8 Classifying the concept of local control
as "a myth," Justice Douglas agreed that the state did not meet its
burden of proving the existence of a compelling state interest to sup-
port the statutory scheme. 79

772 (Douglas, J., concurring) (quoting Pauley v. Kelly, 255 S.E.2d 859, 867 (W. Va.
1979)).

69. DeRolph, 677 N.E.2d at 773 (Douglas, J., concurring).
70. Id. at 775 (Douglas, J., concurring).
71. Id. (Douglas, J., concurring) (citing Miller, 140 N.E. at 776).
72. Id. (Douglas, J., concurring).
73. Id. at 776 (Douglas, J., concurring).
74. Id. at 776-77 (Douglas, J., concurring).
75. Id. at 776 (Douglas, J., concurring).
76. Id. (Douglas, J., concurring).
77. Id. (Douglas, J., concurring).
78. Id. (Douglas, J., concurring).
79. Id. at 777 (Douglas, J., concurring). In addressing the appropriate remedy,

Justice Douglas stressed how important it was for the General Assembly to enact a new
statutory scheme of public school funding. Id. at 778 (Douglas, J., concurring). The
concurring justice cited President Clinton's Inaugural Address and one of his State of
the Union addresses along with an address by the Governor of Ohio as establishing the
goals that should be found in the new legislation in Ohio. Id. at 777-78 (Douglas, J.,
concurring). Finally, Justice Douglas agreed with the majority decision to retain juris-
diction by giving the trial court the plenary power to enforce the supreme court decision
and the majority decision to award the plaintiff school districts attorneys' fees. Id. at
778-79 (Douglas, J., concurring).
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Justice Resnick also wrote a concurring opinion.8 0 In her opinion,
Justice Resnick admonished the dissent for stating that the General
Assembly had made great strides in school financing since Walter.8

Justice Resnick articulated that the General Assembly had not made
great strides because it did not even know the actual cost of education
in Ohio.8 2 Justice Resnick also noted that education in Ohio was
funded as a residual, which meant that the amount of money allotted
to finance education was the figure remaining in the budget after
other mandated programs were funded.8 3 In conclusion, the concur-
ring justice stated that in order for Ohio to have a quality education
system, the General Assembly must (1) determine the cost of a basic
education, and (2) ensure that there was sufficient funding to provide
each child with that calculated education.8 4 ,

Chief Justice Thomas J. Moyer, Justice Deborah L. Cook, and
Justice Evelyn Lundberg Stratton dissented.8, The dissenting opin-
ion, authored by Chief Justice Moyer, first argued that the Ohio
Supreme Court did not have the judicial authority to review DeR-

80. DeRolph, 677 N.E.2d at 779 (Resnick, J., concurring).
81. Id. at 779-80 (Resnick, J., concurring).
82. Id. at 780 (Resnick, J., concurring). Justice Resnick noted that the General

Assembly had not calculated the actual per-pupil expense since 1973-74. Id. (Resnick,
J., concurring).

83. DeRolph, 677 N.E.2d at 780 (Resnick, J., concurring). Justice Resnick also
highlighted some of the conditions in Ohio's schools, which included science labs lacking
gas valves or running water, inadequate plumbing, and lack of sanitary or even indoor
restrooms. Id. at 780 (Resnick, J., concurring).

84. DeRolph, 677 N.E.2d at 780 (Resnick, J., concurring). Justice Resnick noted
that if the General Assembly continued to rely on local property taxes as the means to
finance schools, the "status quo of inadequacy" would continue, thus denying the chil-
dren in "property-poor districts a thorough and efficient education." Id. (Resnick, J.,
concurring). Justice Paul E. Pfeifer filed a separate concurring opinion as well. DeR-
olph, 677 N.E.2d at 780 (Pfeifer, J., concurring). In his opinion, Justice Pfeifer noted
that the disparities in funding underlying the case were "direct evidence of a system
that [was] inefficiently designed and administered." Id. (Pfeifer, J., concurring). To il-
lustrate his point, Justice Pfeifer compared differing property valuations and expendi-
tures in various school districts. Id. at 780-81 (Pfeifer, J., concurring). For example, in
the New Richmond School District the property valuation per pupil was $254,365 while
the Felicity-Franklin School District (located in the same county) had a per pupil prop-
erty valuation of only $33,283. Id. at 780 (Pfeifer, J., concurring). The concurring jus-
tice further noted that the disparities in school funding "were not caused by a lack of
commitment to education." Id. at 781 (Pfeifer, J., concurring). Justice Pfeifer pointed
out that those school systems with the lowest property valuations were the systems that
taxed themselves heavily. Id. (Pfeifer, J., concurring). Finally, Justice Pfeifer chastised
the dissent for stating that the case involved a political question outside of the judicial
power of the court and for its interpretation of the "thorough and efficient" clause. Id. at
781 (Pfeifer, J., concurring). The concurring justice stated he would have "great diffi-
culty imagining a system that would violate the minority's understanding of the "thor-
ough and efficient" clause given its "dead letter" interpretation. Id. at 781 (Pfeifer, J.,
concurring) (internal citation omitted).

85. DeRolph, 677 N.E.2d at 782-95 (Moyer, C.J., dissenting).
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olph.8 6 However, Chief Justice Moyer continued his opinion by stat-
ing that the dissent would nonetheless proceed to analyze the issue
regarding the constitutionality of Ohio's method for financing public
school education.8 7 While reviewing the record, Chief Justice Moyer
stated that the majority relied too heavily on anecdotal evidence of the
conditions in a select group of school districts.8 8 The Chief Justice fur-
ther noted that the General Assembly had in recent years responded
to unfavorable conditions in some of the state's school districts.8 9 Ad-
ditionally, Chief Justice Moyer noted that in 1993, Ohio had the eight-
eenth lowest student to teacher ratio in the United States, thus
demonstrating that the Ohio General Assembly had met the constitu-
tional mandate to provide a "thorough and efficient" system of public
schooling. 90

Finally, Chief Justice Moyer turned to the state's argument that
local control justified the wealth disparities existing in Ohio's school
systems. 9 1 Classifying local control as "a pillar of our [school] system,"
Chief Justice Moyer stressed that local control also involved the local
responsibility of voters, school boards, and administrators. 9 2 In his
dissent, the Chief Justice suggested that problems within the various
under-funded districts could be remedied if those school districts bet-
ter set "priorities for school district funds."93 To conclude his local
control analysis, Chief Justice Moyer implied that the plaintiff school
districts did not engage in "the prudent management of the substan-
tial tax monies available." 94 In his last remark, Chief Justice Moyer
emphasized that the dissenting opinion was not "an endorsement of
the status quo," but with no showing that Ohio's method for financing
its public education was unconstitutional, the responsibility for im-
proving the system remained solely with the General Assembly. 95

MOTION FOR RECONSIDERATION & CLARIFICATION

After the Ohio Supreme Court held that the financing system vio-
lated the "thorough and efficient" provision in the state constitution,

86. Id. at 782 (Moyer, C.J., dissenting).
87. Id. at 787 (Moyer C.J., dissenting).
88. Id. (Moyer C.J., dissenting).
89. Id. (Moyer C.J., dissenting). In support of his contention that the General As-

sembly was improving education, Chief Justice Moyer noted that the legislative branch
in recent years had increased the foundation level of state aid, increased supplemental
equity aid to districts for the purchase of new technology, and planned to expend mil-
lions of dollars more on additional technology funding. Id. (Moyer C.J., dissenting).

90. DeRolph, 677 N.E.2d at 788 (Moyer C.J., dissenting).
91. Id. at 793 (Moyer C.J., dissenting).
92. Id. at 794 (Moyer C.J., dissenting).
93. Id. (Moyer C.J., dissenting).
94. Id. (Moyer C.J., dissenting)..
95. Id. (Moyer, C.J., dissenting).
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the Attorney General of Ohio filed a Motion for Reconsideration and
Clarification. 96 Upon reconsideration, three issues were raised: (1)
whether local property taxes could be used in any part of the new
funding system; (2) whether school funding debt obligations incurred
prior to the holding in DeRolph remained valid despite repayment
that extended beyond the one year time frame in which the court gave
the General Assembly to remedy the financing system; and (3)
whether the Ohio Supreme Court should "retain exclusive jurisdiction
of the case to review all remedial legislation enacted in response to the
court's decision."9 7 In discussing the issues for reconsideration, the
supreme court first stated that local property taxes could be used in
the new funding scheme, but not as the primary means of providing
schools' financing. 98 Next, the court explained that debt obligation in-
curred before its holding in DeRolph would remain valid, because
when a contractual right is at issue, a court's decision applies prospec-
tively to those rights. 99 Finally, the court clarified that the supreme
court would not retain exclusive jurisdiction to review the new financ-
ing scheme enacted by the General Assembly, emphasizing that it was
not within its powers to supervise the legislative process.1 00 Instead,
the court noted that the trial court would retain jurisdiction and the
supreme court would only resolve issues on the new scheme if the is-
sues were eventually appealed from the lower courts.'0 1

96. DeRolph v. Ohio, 678 N.E.2d 886 (Ohio 1997) (per curiam). The Rules of Prac-
tice of the Supreme Court of Ohio provide that a party may file a motion for reconsidera-
tion within 10 days of the supreme court's judgment. OHIO SuP. CT. R. 4. Further, the
motion "shall be confined strictly to the grounds urged for reconsideration" and "shall
not constitute a reargument of the case ... " Id.

97. DeRolph, 678 N.E.2d at 887.

98. Id.
99. Id.

100. Id. at 887-88.

101. Id. at 888. The supreme court noted that it had remanded the case to the trial
court in "recognition of the unique role of the trial courts as triers of fact and gatherers
of evidence." Id. The court explained that the remand was to give the parties a proper
venue if subsequent issues would arise. Id. The court concluded that the determination
of the constitutionality of the new financing system would be determined by the trial
court first, and then a party could appeal directly to the supreme court for a final deter-
mination. Id. Shortly after the supreme court filed its decision on the Motion for Recon-
sideration and Clarification, Judge Linton D. Lewis, Jr., of the Perry County Common
Pleas Court filed a petition requesting guidance from the supreme court. DeRolph v.
Ohio, 681 N.E.2d 424 (Ohio 1997). Judge Lewis requested guidance after the School
Districts filed a "Motion for Order and Schedule," asking the trial court to order the
state to follow the School Districts' three-step time guideline. DeRolph, 681 N.E.2d at
424. The supreme court advised Judge Lewis to overrule the motion. Id. Justice Cook
filed a dissenting opinion, stating that there was no authority and it was "unprece-
dented" for the trial court to petition the supreme court as to how to rule on a motion.
Id. at 425 (Cook, J., dissenting). Justice Cook further chastised the supreme court for
answering the trial court's petition. Id. (Cook, J., dissenting).
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BACKGROUND

THE FUNDAMENTAL RIGHT TO EDUCATION

The United States Supreme Court has declared that education is
not a fundamental right under the United States Constitution. 102 In
San Antonio Independent School District v. Rodriguez,10 8 parents of
Mexican-American children brought a class action against the
Edgewood School District, the State Board of Education, the Commis-
sioner of Education, and the Texas Attorney General (collectively
"Edgewood School District") alleging that the Texas school finance
scheme violated the Equal Protection Clause of the Fourteenth
Amendment. 10 4 The United States District Court for the Western
District of Texas, applying a strict scrutiny test, held that the Texas
financing system resulted in disparities among school districts in per-
pupil spending and, therefore, violated the United States Constitu-
tion. 105 The Edgewood School District appealed to the United States
Supreme Court, which reversed the district court's holding. 10 6

On appeal, Justice Lewis F. Powell, Jr., writing for the majority,
called the trial court's analysis "simplistic" and explained that the
case came before the court with no definitive description of the disfa-
vored class. 10 7 With no definitive class description, the Court ex-
plained that it must determine whether the plaintiffs constituted a
suspect class.1 0 8 In examining the possibility that the plaintiffs were
victims of district wealth discrimination, the Court explained that fi-
nancial status was not a protected class which would warrant an ap-
plication of strict scrutiny. 10 9 The Court stressed that the type of
discrimination alleged and the plaintiffs alleging such discrimination
"have none of the traditional indicia of suspectness: the class is not
saddled with such disabilities or subjected to such a history of pur-
poseful unequal treatment, or relegated to such a position of political
powerlessness as to command extraordinary protection.""L0

102. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 37 (1973).
103. 411 U.S. 1 (1973).
104. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 4-5, 16 (1973).
105. Rodriguez v. San Antonio Indep. Sch. Dist., 337 F. Supp. 280, 281, 286 (W.D.

Tex. 1972) (per curiam), rev'd, 411 U.S. 1 (1973).
106. Rodriguez, 411 U.S. at 3. The Supreme Court noted that a direct appeal from

the district court's ruling was properly grounded. Id. at 6 n.3. Specifically, the Court
stated that "a three-judge court was properly convened and there are no questions as to
the District Court's jurisdiction or the direct appealability of its judgment. Id. See also
28 U.S.C. § 1253 (1993) (stating that "any party may appeal to the Supreme Court from
an order ... heard and determined by a district court of three judges.").

107. Rodriguez, 411 U.S. at 19-20, 28.
108. Id. at 20.
109. Id. at 4, 19, 28.
110. Id. at 28.
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The Supreme Court further stated that education was neither im-

plicitly nor explicitly a right afforded protection under the Constitu-

tion.' 1 The Court noted the undisputed importance of education, but

stated that this importance alone could not justify a stricter standard

of review. 112 The Court also rejected the contention that education

was a fundamental right because it was essential to effective exercise

of constitutionally protected rights and freedoms.1 1 3 Therefore, the

Court applied a rational basis review concluding that individual

school districts were allowed to spend varying amounts of money in

support of their schools, thus fostering local control. 11 4

In contrast to the Supreme Court's holding that there was no fun-

damental right to education under the United States Constitution,

several states have found such a right under their state constitu-

tions.11 5 For example, in Pauley v. Kelly,1 1 6 the West Virginia

Supreme Court of Appeals held that education was a fundamental
right.11 7 In Pauley, the parents of five students who attended public

school in West Virginia brought a declaratory judgment action in the

Circuit Court of Kanawha County arguing that the school's financing

system violated their equal protection rights.1 18 The circuit court dis-
missed the complaint and denied the parents' motion for summary

judgment, reasoning that the guarantees of the state equal protection

clause did not apply to the case. 119 The parents appealed the dismis-

sal and the West Virginia Supreme Court of Appeals reversed the
holding of the circuit court. 120

On appeal, the West Virginia Supreme Court of Appeals reasoned

that education was a fundamental right based on the education clause

in West Virginia's constitution. 121 The court noted that based on Rod-

111. Id. at 33-37.
112. Id. at 35.
113. Id.
114. Id. at 55, 57, 58
115. See Pauley v. Kelly, 255 S.E.2d 859 (W. Va. 1979) (holding that education was a

fundamental right based on the education clause in the West Virginia Constitution);
Horton v. Meskill, 376 A.2d 359 (Conn. 1977) (determining from the history of the role

of education in Connecticut that education was a fundamental right); Campbell County
Sch. Dist. V. Wyoming, 907 P.2d 1238 (Wyo. 1995) (noting that education was a funda-
mental right in Wyoming).

116. 255 S.E.2d 859 (W. Va. 1979).
117. Pauley v. Kelly, 255 S.E.2d 859, 878 (W. Va. 1979).
118. Pauley, 255 S.E.2d at 861. The action was brought by the parents on behalf of

themselves and other similarly situated students as a class action. Id.
119. Pauley, 255 S.E.2d at 862-63.
120. Id. at 863, 884.
121. Id. at 878. Although reversing the part of the circuit court opinion declaring

that education was not a fundamental right under the West Virginia Constitution, the
majority agreed with the circuit court that education was not a fundamental right based

on the Federal Constitution. Id. at 863-64. The majority explained the differing equal
protection results clarifying that a state may interpret its own constitution "to require
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riguez, equal protection rights were not available under the Four-
teenth Amendment and thus, the court would have to look to the
wording of its state constitution for guidance.1 22 According to the
state constitution, "[tihe legislature shall provide, by general law, for
a "thorough and efficient" system of free schools. 1 23 The court then
noted that it must interpret the phrase "thorough and efficient. 1 24

The West Virginia Supreme Court of Appeals noted that "thorough"
meant "complete in all respects" and "efficient" meant "most effective
and least wasteful.' 25 After discussing various other interpretations
of "thorough and efficient," the court concluded that a "thorough and
efficient" system was one which "develops . . . the minds, bodies and
social morality of its charges to prepare them for useful and happy
occupations, recreation, citizenship, and does so economically."1 26

Next, the court stated that because the state constitution required a
"thorough and efficient" education system, education was a fundamen-
tal right.1 27 The court concluded that the state's financing system
would violate the state equal protection clause unless the state could
demonstrate a compelling interest that justified the unequal classifi-
cations. 128 The supreme court of appeals reversed the lower court
holding and remanded the case for further proceedings, noting that
because education was a fundamental right, review of the case de-
manded strict scrutiny.129 The court further noted that the require-
ment of a "thorough and efficient" education system demanded the
creation of high quality educational standards. 130 The court stated
that after the standards of education were set, the lower court would

higher standards of protection than afforded by comparable federal constitutional stan-
dards." Id. at 864 (citation omitted).

122. Pauley, 255 S.E.2d at 863-64.
123. W.VA. CONST. art. XII, § 1.
124. Pauley, 255 S.E.2d at 875.
125. Id. at 874.
126. Id. at 877.
127. Id. at 878.
128. Id.
129. Id. at 884. The West Virginia Supreme Court of Appeals also addressed other

state education clauses mandating a "thorough and efficient" system of schools. Id. 865-
66. The court noted that seven states had a "thorough and efficient" clause in their
constitutions. Id. at 865. These included Ohio, Minnesota, Maryland, Pennsylvania,
New Jersey, Illinois, and West Virginia. Id. Additionally, the word "thorough" was
found in the Colorado, Idaho, and Montana constitutions. Id. Arkansas, Texas, Ken-
tucky, Delaware, and Virginia required an 'efficient" system of schools. Id. The court
initially noted that Ohio was the first state to employ the phrase "thorough and effi-
cient" its state constitution. Id. at 866. Then, after analyzing the underlying history of
the education provision and its specific wording, the court concluded that a "thorough
and efficient" system was one which: "[D]evelops ... the minds, bodies and social moral-
ity of its charges to prepare them for useful and happy occupations, recreation and citi-
zenship, and does so economically." Id. at 877.

130. Pauley, 255 S.E.2d at 878.
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then have to determine whether West Virginia failed to provide a
"thorough and efficient" education system. 13 1

In Horton v. Meskill,132 another case where the court found a fun-
damental right to education under a state constitution, three school
children brought a declaratory judgment action against various gov-
ernment officials seeking a determination that Connecticut's educa-
tion finance system violated equal protection guarantees of the federal
and state constitutions. 13 3 The Superior Court of Hartford County
found that the financing system delegated the duty of raising revenue
to the town of Canton in violation of the state constitution, but not the
Federal Constitution. 13 4 Both parties appealed. 13 5 The government
official appealed the trial court's finding that insofar as the education
financing scheme delegates the duty of raising funds to operate and
maintain schools locally, it violated that state constitution. 136 The
school children appealed that decision that the state financing scheme
did not violate the United States Constitution. 13 7

On appeal to the Connecticut Supreme Court, the court noted that
in Connecticut, local property taxes comprised seventy percent of edu-
cation funding in the state.138 The court then explained that because
local property taxes were the primary source of revenue for public
schools, wide disparities in education financing existed in the state.139

In sum, the court concluded that "property-poor towns cannot afford to
spend for the education of their pupils, on a per pupil basis, the same

131. Id.
132. 376 A.2d 359 (Conn. 1977).
133. Horton v. Meskill, 376 A.2d 359, 361-62 (Conn. 1977). The defendants in-

cluded, "the governor, the treasurer and the comptroller of the state, the state commis-
sioner of education, and the members of the state board of education, of the Canton
board of education, and of the Canton board of finance." Horton, 376 A.2d at 362. In
addition to seeking a declaratory judgment, the school children also asked the court to:
(1) enjoin the enforcement of the financing system, at least as it affected the town of
Canton, Connecticut; (2) retain jurisdiction to ensure a speedy transition into a new,
constitutional financing system; and (3) order all equitable relief as the court thought
proper. Id. at 361.

134. Horton, 376 A.2d at 362. The Superior Court found that the financing system
violated article VIII, section 1 (education clause), article I, section 1 (equality of rights
clause), and article I, section 20 (equal protection clause) of the Connecticut Constitu-
tion. Id. at 363. The state's education clause provides: "There shall always be free pub-
lic elementary and secondary schools in the state. The general assembly shall
implement this principle by appropriate legislation." CONN. CONST. art. VIII, § 1.

135. Horton, 376 A.2d at 363. The government official appealed the portion of the
decision holding that the system of financing violated the state constitution, and the
school children appealed the portion holding that the system did not violate the Equal
Protection Clause of the Fourteenth Amendment of the United States Constitution. Id.

136. Horton, 376 A.2d at 363.
137. Id.
138. Id. at 366.
139. Id. The court noted that revenue ranged from $20,000 per-pupil to $170,000

per-pupil. Id.
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amounts that property-rich towns do.' 40 The court also addressed
the students' fundamental right to an education, beginning with an
examination of the Supreme Court's analysis in Rodriguez.14 1 Ulti-
mately, the Connecticut Supreme Court rejected the Rodriguez
test.142 Instead, the court examined the history of education in the
state to determine the present-day status of education and reasoned
that education was a fundamental right.143

In addressing the appropriate relief, the court stressed that "the
fashioning of a constitutional system for financing.., education in the
state is not only the proper function of the legislative department but
its expressly mandated duty under the provisions of the constitution
of Connecticut.' 44 The court then stated that it would stay its hand
in order to give the legislature an opportunity to enact a constitutional
financing scheme.1 45

EDUCATION IN OHIO

In 1787, Ohio adopted the Northwest Territory Ordinance, which
led to the development of the frontier and stabilized systems of gov-
ernment. 146 The 1787 Ordinance specifically contained an article on
schools stating "[r]eligion, morality, and knowledge being necessary to
good government and the happiness of mankind, schools and the
means of education shall forever be encouraged.' 4 7 Within fifteen
years of the 1787 Ordinance, delegates of Ohio gathered to create a
state government and constitution. 148 The importance of education
was stressed and an education clause became part of the new constitu-
tion.14 9 The education clause provided, "Religion, morality, and
knowledge, however, being essential to good government, it shall be
the duty of the General Assembly . . . to encourage schools and the
means of instruction."150 A second Constitutional Convention oc-
curred in 1850-1851, and the wording of the education clause of the
Ohio Constitution changed. 15 1 According to the new wording, the

140. Horton, 376 A.2d at 367.
141. Id. at 370-74.
142. Id. at 372-73.
143. Id. at 373-74. Although the court rejected the fundamental rights test from

Rodriguez, the court stated that had it adopted that test, it would still have concluded
that education was a fundamental right. Id. at 372-73.

144. Horton, 376 A.2d at 375.
145. Id.
146. DeRolph v. Ohio, 677 N.E.2d 733, 769, clarified by 678 N.E.2d 886 (Ohio 1997)

(per curiam); OHIO CONST. ORD. OF 1787.
147. OHIO CONST. ORD. OF 1787 art. III.
148. DeRolph, 677 N.E.2d at 769.
149. Id.
150. Id. at 770.
151. Id. at 769.
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state must provide and fund an education system which directs the
General Assembly to "make such provisions, by taxation, or otherwise,
as, with the income arising from the school trust fund, will secure a
'thorough and efficient' system of common schools throughout the
State."1

52

PREVIOUS PUBLIC SCHOOL FINANCING DECISIONS IN OHIO

Since the enactment of the education provision in 1851, the Ohio
courts have dealt with constitutional attacks on the method of funding
public school education in the state on more than one occasion. 15 3 In
1923, in Miller v. Korns,154 the Ohio Supreme Court held that a tax-
payer was not denied equal protection based on the state's system of
apportioning tax revenues to school districts. 15 5 In Miller, a taxpayer
sought to enjoin the enforcement of tax apportioning statutes, con-
tending that the statutes were contrary to law for four reasons.15 6

First, the taxpayer claimed that the tax supporting education violated
the state constitutional provision requiring uniformity in tax laws.157

Next, the taxpayer claimed that the revenues derived from the educa-
tion tax were used for purposes that were not legitimate reasons to
tax.158 Basing his third contention on the United States Constitution
and the Ohio Constitution, the taxpayer argued that the tax statutes
violated equal protection requirements found in the respective consti-
tutions. 15 9 Finally, the taxpayer claimed that the statutes at issue
were not "uniform in operation throughout the state." 160 The trial
court rejected the taxpayer's four claims, and the taxpayer appealed to
the Court of Appeals of Summit County which also dismissed his
claim. 16 1 The taxpayer then appealed to the Ohio Supreme Court.16 2

The supreme court affirmed the holding of the lower court.' 63

On appeal, the supreme court analyzed the taxpayer's claim that
tax money raised in his school district was unconstitutionally taken

152. OHIo CONST. art. VI, § 2.
153. See generally Miller v. Korns, 140 N.E. 773 (Ohio 1923) (analyzing whether the

state's method of apportioning school tax revenues violated the state constitution);
Board of Educ. of Cincinnati v. Walter, 390 N.E.2d 813 (Ohio 1979) (holding that the
state's statutory scheme of financing public education was not unconstitutional).

154. 140 N.E. 773 (Ohio 1923).
155. Miller v. Korns, 140 N.E. 773, 776-77 (Ohio 1923).
156. Miller, 140 N.E. at 773, 775.
157. Id. at 775.
158. Id.
159. Id.
160. Id.
161. Id. at 773-74.
162. Id. at 774.
163. Id. at 775-79. For purposes of this Note, however, the only one of the four con-

tentions discussed is the equal protection argument.
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out of the district and apportioned to other districts, holding that
there was no violation of the taxpayer's equal protection rights.' 64

The court pointed out that education funding was not a local purpose,
but instead a state purpose.' 6 5 The court then concluded that Ohio's
goal of appropriating school funding statewide, rather than locally,
was a legitimate state purpose.' 6 6 In reaching its conclusion, the
supreme court attempted to unravel the meaning of "thorough and ef-
ficient" in the state constitution. 16 7 The court stated that the declara-
tion of "thorough and efficient"

calls for the upbuilding of a system of schools throughout the
state, and the attainment of efficiency and thoroughness in
that system is thus expressly made a purpose, not local, not
municipal, but state-wide. With this very state purpose in
view, regarding the problem as a state-wide problem, the sov-
ereign people made it mandatory upon the General Assembly
to secure not merely a system of common schools, but a sys-
tem thorough and efficient throughout the state. A thorough
system could not mean one in which part or any number of
the school districts of the state were starved for funds. An
efficient system could not mean one in which part or any
number of the school districts of the state lacked teachers,
buildings, or equipment.168

Fifty six years after Miller, the Ohio Supreme Court, in Board of Edu-
cation of Cincinnati v. Walter,'6 9 again addressed the statutory
scheme for funding the state's education system and once again held
that the scheme did not violate the "thorough and efficient" provision
in the constitution.170 In Walter, the Board of Education of Cincin-
nati, the Superintendent of Schools for Cincinnati, students, parents,
and various others (collectively "Board of Education") brought a de-
claratory judgment action challenging Ohio's system of financing pub-
lic education. i 7i The Court of Common Pleas of Hamilton County

164. Miller, 140 N.E. at 776-77.
165. Id. at 776.
166. Id.
167. Id.
168. Id.
169. 390 N.E.2d 813 (Ohio 1979).
170. Board of Educ. of Cincinnati v. Walter, 390 N.E.2d 813, 822, 826 (Ohio 1979).

The supreme court also addressed the defendant's argument that the Board of Educa-
tion, the individual members of the Board of Education, and administrative officials
lacked standing to challenge the financing system. Id. at 826. The court noted that
"[tihis issue [did] not merit extended analysis," because even if the standing was im-
proper, the standing of the remaining students and school districts was proper. Id. The
supreme court cited the Court of Appeals' statement that this argument was "'much ado
about nothing.'" Id. (citation omitted).

171. Walter, 390 N.E.2d at 815. The other plaintiffs included Members of the Board
of Education of Cincinnati in their individual capacities and the Clerk-Treasurer of Cin-
cinnati School District. Id. The students all resided in the Cincinnati School District

1272 [Vol. 31



SCHOOL FINANCING

accepted the Board of Education's arguments, holding that the state
education financing scheme was void for violating the Equal Protec-
tion Clatise and the Education Clause of the Ohio Constitution. 7 2

The state appealed the decision to the Court of Appeals for Hamilton
County. 17 3 The Court of Appeals affirmed the trial court's holding
that the system violated the Board of Education's equal protection
rights, but it reversed the trial court's holding that the system did not
violate the "thorough and efficient" provision in the education
clause. 17 4 The Court of Appeals reasoned that education was a funda-
mental right and agreed with the Court of Common Pleas that no com-
pelling state interest existed to justify disparities in educational
opportunity. 175 The Court of Appeals further reasoned that the man-
date in the education clause was not violated, because only the legisla-
tive branch had the power to pass judgment on the financing
system. 176 The court explained that if the judicial branch were to do
so, it would be "overstepp[ing] its power."177 Both parties appealed to
the Ohio Supreme Court.l1 s

On appeal, the Ohio Supreme Court reversed in part and affirmed
in part, holding that the financing system did not violate either the
Equal Protection Clause or the education clause of the state constitu-
tion.' 7 9 The court first explained the state's method of financing edu-
cation.' 8 0 According. to the two-part funding formula, every school
district that taxed at least twenty mills could participate in the state
aid program and thereby be guaranteed the same amount of funding
per pupil "for each mill of local property tax effort."18 The aforemen-
tioned part of the formula was termed the "equal yield for equal effort"
formula. 18 2 The second part of the formula, referred to as the "reward
for effort" formula, rewarded each school district that taxed above the
twenty mill rate, but below a thirty mill rate.'8 3

and attended Cincinnati public schools. Id. The parents not only had children in the
Cincinnati school system, but also owned real property in the district. Id. All of the
aforementioned plaintiffs also acted in their representative capacities on behalf of all
other similarly situated Ohio School Districts, Boards of Education and its members,
administrators, students, and parents and property owners. Id.

172. Walter, 390 N.E.2d at 815.
173. Id. at 815-16.
174. Id. at 816.
175. Id. at 817.
176. Id. at 822-23.
177. Id. at 822.
178. Id. at 816.
179. Id. at 817, 823, 826.
180. Id. at 816-17.
181. Id. at 816 (internal quotations omitted). One mill equals one-tenth of one cent.

DeRolph, 677 N.E.2d at 738 n.2.
182. Walter, 390 N.E.2d at 816.
183. Id.
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In the next part of its opinion, the Ohio Supreme Court addressed
the equal protection issue, deciding that education was not a funda-
mental right.' 8 4 In rejecting the strict scrutiny standard of review
utilized by both lower courts, the court also rejected the "two-tiered
test" formulated by the United States Supreme Court in San Antonio
Independent School District v. Rodriguez'8 5 to analyze equal protec-
tion claims. 186 The court noted that the Rodriguez test was that "une-
qual treatment of classes of persons by a state is valid only if the state
can show that a rational basis exists for the inequality, unless the dis-
crimination impairs the exercise of a fundamental right or establishes
a suspect classification."1 8 7 The Ohio Supreme Court stated that
"[wihile the [Rodriguez] test may have some applicability in determin-
ing which rights are fundamental under the Constitution of the
United States, it is not helpful in determining whether a right is fun-
damental under the Ohio Constitution." 8 8 The court explained that
the Rodriguez test was not useful, because the Constitution was one of
delegated powers whereas the state constitution was not one of lim-
ited powers.' 8 9 Thus, all "powers not delegated to the United States
by the Constitution, nor prohibited to the state, are reversed to the
States respectively, or to the people."' 90 Because Ohio's constitution
was not one of limited powers, the explicit provisions were not neces-
sarily fundamental rights. 19 1

In refusing to apply strict scrutiny, the court in Walter applied the
traditional test of equal protection. 192 Under the traditional test, any
classification resulting in unequal treatment was valid if the state
could show the existence of a rational basis for the classification at
issue. 193 The Ohio Supreme Court noted that while the defenders of
the financing system acknowledged that disparities in per pupil ex-
penditures existed in Ohio school districts, the goal of local control

184. Id. at 817.
185. 411 U.S. 1 (1973).
186. Walter, 390 N.E.2d at 817, 819. The Oklahoma Supreme Court in Fair School

Finance Council, Inc. v. Oklahoma also rejected the Rodriguez test. See Fair Sch. Fin.
Council, Inc. v. Oklahoma, 746 P.2d 1135, 1148-49 (Okla. 1987) (rejecting the Rodriguez
test and determining that no fundamental right to education existed, so that when a
rational basis review was utilized to analyze the financing system, it was found
constitutional).

187. Walter, 390 N.E.2d at 818.
188. Id. Besides rejecting the Rodriguez test for determining fundamental rights in

the state, the Ohio Supreme Court postulated that this two-tiered test may not even be
sufficient for determining which rights are fundamental under the United States Con-
stitution. Id. at 819.

189. Walter, 390 N.E.2d at 818.
190. Id.
191. Id.
192. Id. at 819.
193. Id.
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was a rational basis for the unequal treatment. 19 4 The supreme court
stressed that local control meant "not only the freedom to devote more
money to the education of one's children but also control over the par-
ticipation in the decision-making process as to how those local tax dol-
lars [were] to be spent."195 To establish that local control was
essential to the state school system, the court reviewed the history of
public schooling in Ohio. 196 The court also stated that some inequal-
ity in expenditures alone was not a sufficient reason to rule that the
whole system violated equal protection rights. 19 7

While the Ohio Supreme Court reversed the Court of Appeals'
holding that education was a fundamental right, the court affirmed
the Court of Appeals' holding that Ohio's financing system did not vio-
late the "thorough and efficient" provision of the constitution. 198 In
reaching that conclusion, the supreme court clarified that its affirma-
tion of the Court of Appeals' ultimate holding was not an affirmation
of the Court of Appeals' analysis in reaching that conclusion. 199 The
supreme court, however, "state [d] clearly at the outset that [the judi-
cial branch had] the authority, and indeed the duty, to review legisla-
tion to determine its constitutionality . . . and to declare statutes
inoperative."200

The supreme court then analyzed the "thorough and efficient" pro-
vision of the education clause of the Ohio constitution by examining
the description of a "thorough and efficient" system as illustrated in
Miller.20 1 Consequently, the court reiterated that the General Assem-
bly should be granted great deference and concluded that the General
Assembly had not violated its broad discretion in enacting the financ-
ing scheme at issue.20 2 The court explained that "20 mills [was] suffi-
cient to ensure that each child receive[d] an adequate
education .... " 2 03 The Ohio Supreme Court concluded its opinion by
noting that while a more "thorough and efficient" financing system
could be created, that fact was immaterial. 20 4

194. Id. at 819-20.
195. Id. at 820.
196. Id. at 820-21.
197. Id. at 822 (citing Rodriguez, 411 U.S. at 50-51). See Dorothy A. Brown, Decon-

structing Local Control: Ohio's Contribution, 25 CAP. U.L. REV. 1 (1996) (discussing the
evolution of the local control justification from Rodriguez to the Ohio trial court's deci-
sion in DeRolph).

198. Walter, 390 N.E.2d at 826.
199. Id. at 822-23.
200. Id. at 823.
201. Id. at 824-25.
202. Id. at 825.
203. Id.
204. Id. at 825-26.
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Justice Ralph S. Locher filed a dissenting opinion, disagreeing
with the majority's ruling that education was a fundamental right in
Ohio and that the present system did not violate the education clause
of the state constitution. 20 5 In his opinion, Justice Locher applied the
equal protection test from Rodriguez and argued that education was a
fundamental right, because it was "implicitly mandated" by the Ohio
Constitution.20 6 Regarding the education clause, Justice Locher ar-
ticulated that the General Assembly abused its discretion, because
school districts were (1) "starved for funds," (2) unable to meet mini-
mum state financing standards, and (3) forced to close within the
school year. 20 7 Hence, it was stated that the system could not be
"thorough and efficient," because children in these schools were "being
deprived of educational opportunity."20 8

EDUCATION CLAUSES OF OTHER JURISDICTIONS

Other states besides Ohio have analyzed constitutional issues
surrounding education financing and declared their schemes unconsti-
tutional. 20 9 For example, in Robinson v. Cahill,2 10 the New Jersey
Supreme Court held that the state's system of financing public school
education violated the constitutional mandate to provide a "thorough
and efficient" system of schools. 2 11 In Robinson, a group consisting of
residents, taxpayers, and various city officials challenged the constitu-
tionality of the state's financing scheme in the Superior Court of New
Jersey, arguing that disparities in education funding violated the

205. Walter, 390 N.E.2d at 826 (Locher, J., dissenting).
206. Id. at 826-27 (Locher, J., dissenting). Justice Locher cited to the Ohio Constitu-

tion, article VI, sections 2 and 3 as implicitly guaranteeing the fundamental right to
education. Id. at 826-27 (Locher, J., dissenting). Section 2 provides, in relevant part:
"The General Assembly shall make such provisions, by taxation or otherwise, as, with
the income arising from the school trust fund, [w]ill secure a thorough and efficient
system of common schools throughout the state...." OHIO CONST. art VI, § 2. Section 3
provides, in relevant part: "Provision shall be made by law for the organization, admin-
istration and control of the public school system of the state supported by public funds:
provided, that each school district embraced.., within any city shall have the power...
to determine... the number of members and the organization of the district board of
education...." OHIO CONST. art VI, § 3.

207. Walter, 390 N.E.2d at 829 (Locher, J., dissenting).
208. Id. (Locher, J., dissenting).
209. Campbell County Sch. Dist. v. Wyoming, 907 P.2d 1238 (Wyo. 1995) (stating

that the financing scheme for funding education violated the state constitution which
required a "thorough and efficient" system of financing); Rose v. Council for Better
Educ., Inc., 790 S.W.2d 186 (Ky. 1989) (declaring that the state had failed to provide an
"efficient" system of education as mandated in the education clause of the Kentucky
Constitution); Robinson v. Cahill, 303 A.2d 273 (N.J. 1973) (holding that the require-
ment in the state constitution to create a "thorough and efficient" system of education
was violated).

210. 303 A.2d 273 (N.J. 1973).
211. Robinson v. Cahill, 303 A.2d 273 (N.J. 1973).
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equal protection clause of the federal constitution. 2 12 The trial court

found that the challenged financing system violated the equal protec-

tion clauses of both the federal and state constitution, because the sys-

tem discriminated against students in poor property districts. 21 3 The

trial court further held that the discrimination violated the education

clause of the state constitution. 2 14 The New Jersey education clause

specifically provides, "[tihe Legislature shall provide for the mainte-

nance and support of a thorough and efficient system of free public

schools for the instruction of all the children in the State between the

ages of five and eighteen years."2 15 The court explained that the word

"thorough," as found in the state's education clause, connoted "com-

pleteness and attention to detail."2 16 The court clarified that "thor-

ough" meant "more than simply adequate or minimal."2 17

Consequently, the court held that some students were not receiving a

"thorough" education based, in part, on the court's findings that

schools in poor districts (1) had fewer and less qualified staff, (2) had

inadequate buildings, books, equipment, and libraries, (3) were unable

to meet the requirements of special needs students, and (4) had lower

scores on performance tests.2 18 Thereafter, the state appealed the su-

perior court's holding to the appellate division; however, the New

Jersey Supreme Court certified the appeal prior to argument.2 19

On appeal, the supreme court affirmed the superior court's deci-

sion, subject to modification, holding that the state's financing system

was unconstitutional. 220 The majority reasoned that, based on Rodri-
guez, the financing system did not violate the federal Equal Protection

Clause. 22 1 Concerning the state equal protection clause, the majority

articulated that it should not pass judgment on the issue because of

"the dimensions of the subject."22 2 Next, the majority refused to hold

that the disparities in funding expenditures constituted a classifica-

tion based on "wealth," because "it [was] inevitable that expenditures
per resident [would] vary among some municipalit[ies]."223 Further-

more, the court held that although education was a constitutionally
mandated government service, education was not a fundamental

212. Robinson v. Cahill, 287 A.2d 187 (N.J. Super. Ct. Law Div. 1972).
213. Robinson, 303 A.2d at 276.
214. Robinson, 287 A.2d at 211.
215. N.J. CONST. art. VIII, § 4.
216. Robinson, 287 A.2d at 211.
217. Id.
218. Id. at 200-02, 205.
219. Robinson, 303 A.2d at 276.
220. Id. at 298.
221. Id. at 280-81.
222. Id. at 287.
223. Id. at 283.
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right.224 Finally, the court explained that even if education was a fun-
damental right, or wealth was a suspect classification, it would be
doubtful that local control would be considered a compelling state
interest.

22 5

The New Jersey Supreme Court then analyzed the education
clause of the state constitution, which mandated a "thorough and effi-
cient" system of schools. 22 6 In analyzing public education in New
Jersey, the chief justice first gave an historical overview of the devel-
opment of education and how it was financed. 22 7 After recognizing
that the state must provide a school system with "an equal educa-
tional opportunity for children," the court stated that the financing
system was unconstitutional because discrepancies in per-pupil fund-
ing existed. 22s The court stressed that per-pupil dollar input was
"plainly relevant" to measuring whether the legislature complied with
the education article by enacting the financing scheme in question. 229

The court then noted that, on its face, the state's financing system was
not related to mandatory educational opportunity, because the
amount of state aid per-pupil was "grossly outdated."2 30 The court
concluded that reliance on local taxation would not produce a "thor-
ough and efficient" school system.23 1

224. Id. at 285-86.
225. Id. at 286.
226. Id. at 287-98. The New Jersey Constitution provides that "[t]he Legislature

shall provide for the maintenance and support of a thorough and efficient system of free
public schools for the instruction of all the children in the State between the ages of five
and eighteen years."" N.J. CONST. art. VIII, § 4, 1.

227. Robinson, 303 A.2d at 290-94.
228. Id. at 294-95.
229. Id. at 295.
230. Id. at 296.
231. Id. at 297. The litigation surrounding the New Jersey Supreme Court's deci-

sion in Robinson did not cease with the 1977 opinion. Richard D. Ballot, Note, State
Constitutional Law -Public School Financing - Spending Disparity Between Wealthy
School Districts and Poor Urban School Districts, Caused By Reliance on Local Property
Taxes, Is Violative of the "Thorough and Efficient" Education Clause - Abbott by Abbott
v. Burke, 119 N.J. 287, 575 A.2d 359 (1990), 21 SETON HALL L. REV. 445, 445-48 (1991).
Following its original opinion in Robinson, the New Jersey Supreme Court modified its
judgment, thereby extending the time in which the legislature had to remedy the sys-
tem. Robinson v. Cahill, 306 A.2d 65, 66 (N.J. 1973) (per curiam). Thereafter, the legis-
lature failed to implement a new financing system within the time allowed, so the
supreme court set a date for rehearing as to the appropriate remedy. Robinson v. Ca-
hill, 339 A.2d 193, 200 (N.J. 1975). The New Jersey Legislature then passed a new
financing scheme, which on its face, was deemed constitutional by the court. Robinson
v. Cahill, 355 A.2d 129, 139 (N.J. 1976). However, the legislature failed to provide ade-
quate funding for the newly enacted scheme. Robinson v. Cahill, 358 A.2d 457, 459
(N.J. 1976) (per curiam). One commentator stated that "[tihis led to the issuance of an
injunction by the .. .court to shut down the entire New Jersey school system for an
indefinite period of time commencing in the summer of 1976." Ballott, 21 SETON HALL
L. REV. at 447-48. Finally, legislation was enacted to fund the school system and the
court then dissolved its injunction. Robinson v. Cahill, 360 A.2d 400 (N.J. 1976).
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Likewise, in Campbell County School District v. Wyoming, 23 2 the
Supreme Court of Wyoming held the state's statutory scheme for
funding public school education unconstitutional. 23 3 In Campbell
County, four Wyoming school districts filed a declaratory judgment ac-
tion against the state, alleging that certain components of the state
school finance system violated the state equal protection clause and
education article.234 The District Court of Laramie County ruled that
three components of the finance system were unconstitutional while
two other components were constitutional. 235  Both parties
appealed.

236

On appeal, the Supreme Court of Wyoming affirmed in part and
reversed in part.23 7 The court affirmed the holding that three compo-
nents were unconstitutional, but it reversed the holding that the other
two parts of the finance system were constitutional; thus, holding the
entire system unconstitutional. 238 The supreme court first noted that
it had previously determined that education was a fundamental right
under the state constitution and that it had struck down the financing
system at issue in Washakie County School District No. One v.
Herschler.239 After the Washakie decision, the Wyoming Legislature
implemented an interim system, which was supposed to be succeeded
by a new permanent system.240 However, the Wyoming Legislature
never implemented the permanent system, thus resulting in the
Campbell County action.241

In Campbell County, the court first described Wyoming's financ-
ing system, then moved to a discussion of the constitutional chal-
lenges.242 In analyzing the education clauses, the court noted that
clauses provide that "[tihe legislature shall provide for the establish-
ment and maintenance of a complete and uniform system of public
instruction ...... and that "[tihe legislature shall make such further
provision by taxation or otherwise, as with the income arising form

232. 907 P.2d 1238 (Wyo. 1995).
233. Campbell County Sch. Dist. v. Wyoming, 907 P.2d 1238, 1244 (Wyo. 1995).
234. Campbell County, 907 P.2d at 1243-44.
235. Id. at 1244.
236. Id.
237. Id.
238. Id.
239. 606 P.2d 310, 341 (Wyo. 1980); Campbell County, 907 P.2d at 1245.
240. Washakie County Sch. Dist. No. One v. Herschler, 606 P.2d 310, 341 (Wyo.

1980); Campbell County, 907 P.2d at 1247-48.
241. Campbell County, 907 P.2d at 1247, 1250.
242. Id. at 1248-50, 1257. These challenges were based on the fundamental right to

education and the education clauses in the state constitution. Id. at 1257. The funda-
mental right to education was recognized by the constitutional provision that provided,
"the right of the citizens to opportunities for education should have practical recogni-
tion. The legislature shall suitably encourage means and agencies calculated to ad-
vance the sciences and liberal arts." WYo. CONST. art. I, § 23.
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the general school fund will create and maintain a "thorough and effi-
cient" system of public schools, adequate to the proper instruction of
all youth of the state. .. *"243 Regarding the education clauses, the
court noted that at the time of the state's constitutional ratification,
the word "efficient" meant "acting or able to act with due effect; ade-
quate in performance; bringing to bear the requisite knowledge, skill,
and industry .... ,,244 Additionally, "thorough" meant "fully executed;
having no deficiencies; hence, complete in all respects; unqualified;
perfect."245 Based on the court's interpretation of what "thorough"
and "efficient" meant, the court concluded that the state's system of
financing created wealth-based disparities in educational opportu-
nity.2 46 In reaching that decision, the court rejected the state's argu-
ment that wealth-based disparities were justified by the need to
promote local control.247 The court reasoned that because education
financing was under state control, local control could not excuse the
disparities.248

Similarly, in Rose v. Council for Better Education, Inc.,249 the
supreme court of Kentucky held that, based solely on the education
clause in the state's constitution, the General Assembly had failed to
create an "efficient system of common schools." 250 In Rose, the Coun-
cil for Better Education, Inc. ("Council"), a non-profit corporation in
Kentucky, and various other plaintiffs brought a declaratory judgment
action against the Governor, the Superintendent of Public Instruction,
and other government officials in the Franklin Circuit Court.251 The
circuit court found for the Council, holding that Kentucky's system of
financing public school education was unconstitutional because it did
not provide for an efficient system of schools throughout the state. 252

The circuit court reasoned that education in Kentucky was a funda-
mental right based on the provision in the state constitution requiring

243. WYO. CONST. art. VII, §§ 1, 9.
244. Campbell County, 907 P.2d at 1258 (internal quotations omitted).
245. Id. (internal quotations omitted).
246. Id. at 1258-59, 1270.
247. Id. at 1270.
248. Id.
249. 790 S.W.2d 186 (Ky. 1989).
250. Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 215 (Ky. 1989); Richard

J. Stark, Education Reform: Judicial Interpretation of State Constitutions' Education
Finance Provisions-Adequacy vs. Equality, 1991 ANN. SURV. AM. L. 609, 643 (1992).

251. Rose, 790 S.W.2d at 190. The otherplaintiffs included the Boards of Education
of the Dayton and Harlan Independent School Districts and the school districts of Elli-
ott, Knox, McCreary, Morgan, and Wolfe Counties, and the parents of twenty-two public
school children from various counties suing as next friends on behalf of their children.
Id. The additional defendants included the State Treasurer, the Speaker of the House
of Representatives, the President Pro Tempore of the Senate, and the State Board of
Education and its individual members. Id.

252. Rose, 790 S.W.2d at 192.
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an efficient school system.2 53 Specifically, the education clause re-
quired that the Kentucky General Assembly "provide an efficient sys-
tem of common schools throughout the state."2 54 The circuit court
noted that "efficient" was defined as a school system which mandated
"substantial uniformity, substantial equality of financial resources

and substantial equal educational opportunity for all students."25 5

The circuit court further reasoned that the state's financing system
violated the equal protection and education clauses of the Kentucky
Constitution because students in property poor districts were given an

inferior level of educational opportunity compared to the opportunity
offered to students in affluent districts.2 56 The court concluded that
the difference in the levels of educational opportunity between school
districts resulted in invidious discrimination based on location of resi-
dence, thereby violating students' equal protection guarantees. 257

John A. Rose, President Pro Tempore of the Senate, and Donald J.
Blandford, Speaker of the House of Representatives, appealed the cir-
cuit court decision to the Kentucky Supreme Court, arguing that the

circuit court erred in finding for the Council. 25 8 The Kentucky
Supreme Court transferred the appeal to its court to consider, among
other contentions: (1) whether the Council had standing to assert the
action; (2) whether the trial court erred in holding that the state's fi-
nancing scheme was not efficient; and (3) whether the trial court's rul-
ing violated the doctrine of separation of powers.2 59

On appeal, the supreme court affirmed the part of the lower
court's decision that held that the General Assembly had failed in its
duty to establish an efficient school system throughout the state.2 60

253. Id. at 191-92.
254. Ky. CONST. § 183. /

255. Rose, 790 S.W.2d at 191-92. Efficient was also defined as an a equate, uni-
form and unitary" school system. Id. at 192 (internal quotations omitted).\

256. Rose, 790 S.W.2d at 192.
257. Id. As a remedy, the trial court noted that it would appoint a "small select

committee" to review pertinent information regarding education, further analyze fund-
ing issues, and consult with experts to prepare proposed remedies with the purpose of
bringing the state's system of education financing within constitutional guidelines. Id.
The court stressed, however, that the committee was merely for guidance, and it would
not intrude upon the lawmaking functions of the Legislature. Id.

258. Rose, 790 S.W.2d at 191, 193-94.
259. Id. at 193-94. The other issues the Kentucky Supreme Court considered were

whether the class action was proper, the complaint asserted a "cognizable claim"
against the named legislators, the fact that only five of twenty-two of the students ap-
peared before the circuit court, the circuit court's definition and its standards for an
efficient system of schools contradicted the education clause, the circuit court relied too
extensively on foreign precedent, the circuit court's ruling that the state's financing
scheme violated the Fourteenth Amendment of the United States Constitution, and the
circuit court's ruling that the select committee expenses be paid by Kentucky's Depart-
ment of Education. Id.

260. Rose, 790 S.W.2d at 215.
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The court reasoned that "[a]ny system of common schools must be cre-
ated and maintained with the premise that education is absolutely vi-
tal to the present and to the future of [Kentucky] ."261 The court noted
that in order for a school system to meet its goals, it must be ade-
quately funded.262

In yet another education funding case, Edgewood Independent
School District v. Kirby,263 sixty-eight school districts and numerous
children and their parents filed suit in the 250th Judicial District
Court located in Travis County seeking a declaration that Texas'
method of financing its education system violated the state constitu-
tion. 264 The district court held that the financing system at issue vio-
lated the equal rights guarantee provision, the due course of law
provision, and the education clause mandating an "efficient" system of
schools in the state constitution. 265 The statute's defenders ap-
pealed. 266 The Court of Appeals held that Texas' financing system
was constitutional and reversed the lower court's holding.26 7 The
school districts appealed to the state supreme court, which reversed
the Court of Appeals holding and affirmed the district court's
holding.268

On appeal, the Texas Supreme Court analyzed the state's educa-
tion article which required that the legislature "'establish and make
suitable provision for the support and maintenance of an efficient sys-
tem of public free schools.' 269 The court noted that the state inter-
preted "efficient" to mean "a simple and inexpensive system."270

However, the Texas Supreme Court rejected the state's notion that
"efficient" meant "economical," because the drafters of the constitution
used the term economical throughout other areas of the constitu-
tion.271 Therefore, the court concluded that if the drafters wanted to
create an inexpensive system of schools, they would have used the
word "economical" in the education clause.272 The court then defined
the word "efficient," stating that "efficient" "conveys the meaning of
effective or productive of results and connotes the use of resources so

261. Id. at 211.
262. Id.
263. 777 S.W.2d 391 (Tex. 1989).
264. Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391, 392 (Tex. 1989).
265. Edgewood, S.W.2d at 393.
266. Kirby v. Edgewood Indep. Sch. Dist., 761 S.W.2d 859 (Tex. App. 1988), rev'd,

777 S.W.2d 391 (Tex. 1989).
267. Edgewood, 761 S.W.2d at 867.
268. Edgewood, 777 S.W.2d at 391-92.
269. Id. at 393 (quoting TEx. CONST. art. VII, § 1).
270. Id. at 394.
271. Id. at 395.
272. Id.
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as to produce results with little waste."273 In conclusion, the Texas
Supreme Court held that an efficient system of schools was one that
provided equal opportunities.27 4 In declining to remedy the unconsti-
tutionality of Texas' financing system, the court clarified that it would
not instruct the legislature to take any specific action, because the
duty to achieve an efficient system was the duty of the legislature. 275

REMEDYING UNCONSTITUTIONAL FINANCE SYSTEMS

In response to declaring public education finance systems uncon-
stitutional, courts are faced with determining an appropriate rem-
edy.27 6 Several court have refused to get involved in relief decisions
after declaring their financing system unconstitutional and these
court have deferred to the legislatures and their judgments as to how
to create a new, constitutional system.277 For example, in Brigham v.
Vermont, 278 the Vermont Supreme Court held that the state's statu-
tory scheme for funding public school education violated the state con-
stitution.279 In Brigham, students brought a declaratory judgment
action in the Lamoille Superior Court, claiming that the financing
scheme denied them the educational opportunities afforded students
in more affluent school districts.280 Specifically, the students claimed
that education was a fundamental right under the United States and
Vermont Constitutions, and that the state's financing scheme denied
them equal protection. 281 The trial court granted the state's summary
judgment on the fundamental right to education issues, but denied the

273. Id.
274.. Id. at 397-98.
275. Id. at 399.
276. See infra notes 277-315 and accompanying text.
277. See Brigham v. Vermont, 692 A.2d 384 (Vt. 1997) (per curiam) (stating that the

court would not interfere in determining the appropriate remedy as it was the Legisla-
ture's role to create a constitutional financing system); DuPree v. Alma Sch. Dist. No. 30
of Crawford County, 651 S.W.2d 90 (Ark. 1983) (declaring that remedying unconstitu-
tional finance systems should be left to the role of the lawmakers and not the courts);
Horton v. Meskill, 376 A.2d 359 (Conn. 1977) (holding that while it was not inappropri-
ate to comment on the remedy, it was ultimately the Legislature role in determining
relief).

278. 692 A.2d 384 (Vt. 1997) (per curiam).
279. Brigham v. Vermont, 692 A.2d 384, 397 (Vt. 1997) (per curiam).
280. Brigham, 692 A.2d at 386. Besides two students, the plaintiffs also included

several property owners residing in areas with low property valuations and two school
districts. Id. The property owners argued that the state's education financing scheme
compelled them to contribute more tax dollars than what was proportionally fair. Id.
The two school districts, Brandon and Worcester, argued that the funding system cur-
tailed the districts' abilities to raise sufficient revenues to provide educational opportu-
nities comparable to those of the affluent school districts, thereby compelling them to
tax disproportionately in violation of the federal and state constitutions. Id.

281. Brigham, 692 A.2d at 387.
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motion regarding the equal protection issue.2 82 Both parties moved
jointly, seeking permission to appeal the superior court's judgment;
however, the trial court denied the motion.2 83 The Vermont Supreme
Court granted the parties' renewed motion to appeal.28 4

On appeal, the Vermont Supreme Court overruled the decision of
the superior court, holding that the state's education financing system
violated the education clause of the state constitution and that the
funding scheme denied the students equal protection under the state
constitution. 28 5 The court stated that whether it utilized a strict scru-
tiny or rational basis review, it would have reached the same conclu-
sion of unconstitutionality.28 6 The court noted that the result in
Brigham did not hinge upon "the particular constitutional test to be
employed."28 7 Specifically, the court stated, "[1]abels aside, we are
simply unable to fathom a legitimate governmental purpose to justify
the gross inequities in educational opportunities evident from the rec-
ord."28 8 The State contended that local control was a legitimate goal,
however, the court criticized the State for not explaining how funding
disparities promoted local control. 289 Further, the court articulated
that regardless of the state's method for funding education, local con-
trol would still exist.2 90 Finally, the court noted that the poor school
districts could not enjoy the benefits of local control, because these
school districts did not even have enough funding to make fiscal
choices.

29 1

To remedy the unconstitutional system, the Vermont Supreme
Court stressed that absolute equality of educational opportunities was
not necessary and indicated that equal opportunity did not necessitate
equal per-pupil expenditures. 292 In concluding its opinion, the court
noted that the "limited reach" of its opinion was underscored by the
Legislature's duty to create the remedy.29 3 The court then stated that

282. Id. at 387. Regarding the students' federal constitutional claim, the superior
court noted that any constitutional right to education based on the Constitution was
foreclosed by the Supreme Court in San Antonio Independent School District v. Rodri-
guez. Id. at 386. The superior court also stated that based on Rodriguez, state educa-
tion funding cases must be viewed according to the rational basis standard of review.
Id. at 386-87.

283. Brigham, 692 A.2d at 387.
284. Id. at 387. The entire superior court decision was appealed except the stu-

dents' federal equal protection claim. Id.
285. Brigham, 692 A.2d at 390.
286. Id.
287. Id. at 396.
288. Id.
289. Id.
290. Id.
291. Id.
292. Id. at 397.
293. Id. at 398.
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the Legislature's specific means for carrying out its duty were properly
left to legislative discretion. 294 The court also stated, "[elqual educa-
tional opportunity cannot be achieved when property-rich school dis-
tricts may tax low and property-poor districts must tax high to achieve
even minimum standards."2 9 5

Other states have also left the remedying of unconstitutional fi-
nance systems to their legislatures. 2 96 In DuPree v. Alma School Dis-
trict No. 30 of Crawford County,2 9 7 eleven school districts brought a
class action suit against members of the Arkansas State Board of Edu-
cation, claiming that the state's statutory scheme for financing public
education was unconstitutional. 298 The Chancery Court of Pulaski
County held that the financing system was unconstitutional. 299 Spe-
cifically, the trial court found, in part, that the state financing scheme
had "no bearing on educational needs or property wealth," schools
could not receive aid for vocational programs without first establish-
ing a program with local funds which poorer districts could not do,
expenditures between districts per pupil were dramatic, and the reli-
ance on property wealth as a means to supporting local school districts
resulted in unequal educational opportunities. 30 0  The Board
appealed.

30 1

On appeal to the Arkansas Supreme Court, the school districts
asserted that the state's financing scheme created a great disparity in
funding "due primarily to the fact that the major determinative of rev-
enue for school districts [was] the local tax base, a basis unrelated to
the educational needs of any given district."30 2 The board members
defended, arguing that there was nothing stated in the state's educa-
tion clause that required uniformity in educational opportunities. 30 3

The board members further asserted that no equal protection viola-
tion was created by the financing system, because the system was
based on the state's legitimate interest of furthering local control. 30 4

294. Id.
295. Id.
296. See infra notes 397-415 and accompanying text.
297. 651 S.W.2d 90 (Ark. 1983).
298. DuPree v. Alma Sch. Dist. No. 30 of Crawford County, 651 S.W.2d 90, 91 (Ark.

1983).
299. DuPree, 621 S.W.2d at 90-91.
300. Id. at 91-92.
301. Id. at 90-91.
302. Id. at 91.
303. Id. at 92. The Arkansas Constitution provides in part: "Intelligence and virtue

being the safeguards of liberty and the bulwark of a free and good government, the
State shall ever maintain a general, suitable and efficient system of free public schools
and shall adopt all suitable means to secure to the people the advantages and opportu-
nities of education." ARK. CONST. art. XIV, § 1.

304. DuPree, 621 S.W.2d at 92.
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On appeal, the supreme court rejected the board members' con-
tentions and held that the Arkansas financing scheme violated both
the state equal protection clause and the education clause. 30 5 Regard-
ing the equal protection provision of the state constitution, the
supreme court stated that the financing system did not bear any ra-
tional relationship to the school districts' educational needs, because
the system was determined according to tax base. 30 6 The court ex-
plained that "the educational opportunity of the children in this state
should not be controlled by the fortuitous circumstances of resi-
dence."30 7 Next, the court considered the education clause, noting
that there were two problems with the justification of the wealth-dis-
parities in funding as a means of promoting local control.30 8 First, the
court noted that equalized funding did not necessarily reduce local
control. 30 9 Second, the court noted that local control was a "cruel illu-
sion" for poor districts, because the system itself limited local fiscal
choices.

3 10

Regarding the proper remedy in DuPree, the Arkansas Supreme
Court left the legislature with complete discretion in revising the un-
constitutional finance system.3 1 1 The court stated that "[u]ltimately,
the responsibility for maintaining a general, suitable and efficient
school system falls upon the state."31 2 Additionally, the court noted
the "limits of judicial interpretation" on the issue of the appropriate
remedy.3 13 Finally, the court concluded, noting that it was "not now
engaged in - nor [was] about to undertake" education financing re-
form, because such corrective action was assigned by the constitution
to the legislature. 3 14 In summary, the court determined that only the
legislature could create the remedy as it was "the body equipped and
designed to perform that function."3 1 5

ANALYSIS

In DeRolph v. Ohio,3 16 the Ohio Supreme Court held that the
state's statutory scheme for financing public school education violated
the mandate in the Ohio constitution requiring a "thorough and effi-

305. Id. at 91.
306. Id. at 93.
307. Id.
308. Id.
309. Id.
310. Id. (quoting Serrano, 557 P.2d at 948).
311. Id. at 95.
312. Id.
313. Id.
314. Id. (citing Serrano, 557 P.2d at 946).
315. Id. (citing Serrano, 557 P.2d at 946).
316. 677 N.E.2d 733, clarified by 678 N.E.2d 886 (Ohio 1997) (per curiam).
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cient" system of public schools.3 17 In reviewing the Ohio Supreme
Court's holding in DeRolph, the court can be both criticized and com-
plimented for its decision. 3 18 First, the Ohio Supreme Court failed to
explicitly decide that education in Ohio was a fundamental right and,
therefore, did not address the role of local control in school funding.3 19

Second, although the supreme court correctly found that the method
of financing public school education in Ohio violated the provision in
the state constitution requiring a "thorough and efficient" system of
public schools, it did not explicitly define "thorough and efficient."320

Finally, the Ohio Supreme Court incorrectly required that the General
Assembly eliminate the entire present system of financing and form a
completely new scheme. 3 2 1

EDUCATION AS A FUNDAMENTAL RIGHT

In DeRolph, the Ohio Supreme Court erred for failing to address
the issue of whether education in the state was a fundamental
right.3 22 The court should have explicitly declared one way or another
whether education was fundamentally grounded in Ohio, because
prior decisions in the Ohio courts are unclear. 32 3 The DeRolph case
presented the supreme court with the opportunity to hold that Ohio's
school children had a fundamental right to education.3 24

In Board of Education of Cincinnati v. Walter,3 25 the Ohio Court
of Appeals concluded that education in the state was a fundamental
right.3 26 On appeal, the supreme court rejected the notion of the
existence of a fundamental right.3 27 In rejecting the concept of a fun-
damental right, the court also discarded the test established in San
Antonio Independent School District v. Rodriguez,3 28 which declared
that a right was fundamental if it was explicitly or implicitly ex-
pressed in the constitution. 3 29 Subsequently, in DeRolph, the trial

317. DeRolph v. Ohio, 677 N.E.2d 733, 747, clarified by 678 N.E.2d 886 (Ohio 1997)
(per curiam).

318. See infra notes 350-53 and accompanying text.
319. See infra notes 392-466 and accompanying text.
320. See infra notes 467-500 and accompanying text.
321. See infra notes 501-25 and accompanying text.
322. DeRolph, 677 N.E.2d at 740 n.5.
323. See infra notes 395-401 and accompanying text.
324. DeRolph, 677 N.E.2d at 776 (Douglas, J., concurring).
325. 390 N.E.2d 813 (Ohio 1979).
326. Board of Educ. of Cincinnati v. Walter, 390 N.E.2d 813, 817 (Ohio 1979).
327. Walter, 390 N.E.2d at 819-20.
328. 411 U.S. 1 (1973).
329. Walter, 390 N.E.2d at 818-19. The court rejected this test because of the inher-

ent difference between the Federal Constitution, one of delegated powers, and the Ohio
Constitution, not one of delegated powers. Id. at 818. In rejecting the concept of a fun-
damental right, the Ohio Supreme Court adopted the analysis of the New Jersey
Supreme Court stating, "'we have not found helpful the concept of a "fundamental"
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court concluded that the supreme court's holding in Walter was not
binding upon it because the facts underlying the two cases were mate-
rially different. 330 The court of appeals reversed, however, stating
that education in Ohio was not a fundamental right.33 1 Although the
issue was raised on appeal, the state supreme court in DeRolph never
addressed whether education was a fundamental right.3 32

In DeRolph, the Ohio Supreme Court should have determined
whether education was a fundamental right in the state for two rea-
sons.33 3 First, the various decisions on education financing in Ohio
have not set clear precedent. 334 The most recent pronouncement on
whether or not education is a fundamental right was handed down by
the Court of Appeals in DeRolph, in which the court relied on Walter
in stating that education was not a fundamental right.33 5 Arguably,
however, the court in Walter never addressed whether education was
a fundamental right.3 36 Instead, the court dismissed the concept of a
fundamental right, noting that a fundamental right could not be
clearly defined.3 37 Second, even after the supreme court in Walter
rejected the fundamental rights test established in Rodriguez, the
court repeatedly applied the Rodriguez test in subsequent cases. 338

Therefore, the court has created confusion by contradicting itself when
deciding to reject the concept of a fundamental right and the Rodri-
guez test and yet later ruling in accordance with the Rodriguez test. 33 9

The court in DeRolph missed the opportunity to clarify the confusion
caused by Walter and subsequent Ohio court decisions.3 40

right. No one has successfully defined the term for this purpose. Even the proposition
discussed in Rodriguez, that a right is "fundamental" if it is explicitly or implicitly guar-
anteed in the Constitution, is immediately vulnerable .. " Id. at 819 (citing Robinson
v. Cahill, 303 A.2d 273, 282 (N.J. 1973)).

330. DeRolph v. Ohio, No. CA-477, 1995 WL 557316, at *2 (Ohio Ct. App. Aug. 30,
1995), rev'd, 677 N.E.2d 733, clarified by 678 N.E.2d 886 (Ohio 1997) (per curiam). The
Ohio Supreme Court stated that Walter was not binding upon it for two reasons: (1) the
system of financing held unconstitutional in Walter was not the same system challenged
in DeRolph; and (2) in 1979, when Walter was decided, the General Assembly knew the
per-pupil cost of an education, unlike in 1997 at the time of DeRolph. DeRolph, 1995
WL 557316, at *2.

331. DeRolph, 1995 WL 557316, at *3.
332. DeRolph, 677 N.E.2d at 740 n.5. Instead, the court articulated that since the

system was unconstitutional under the education clause, it would not analyze the equal
protection arguments. Id.

333. See infra notes 334-40 and accompanying text.
334. See infra notes 335-39 and accompanying text.
335. DeRolph, 1995 WL 557316, at *3.
336. DeRolph, 677 N.E.2d at 776 (Douglas, J., concurring).
337. Walter, 390 N.E.2d at 819.
338. Id.; DeRolph, 677 N.E.2d at 776 (Douglas, J., concurring) (citing Arnold v.

Cleveland, 616 N.E.2d 163, 170 (Ohio 1993)).
339. DeRolph, 677 N.E.2d at 766 (Douglas, J., concurring).
340. See supra notes 333-39 and accompanying text.
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The status of education as a fundamental right in Ohio is not com-
pletely certain. 341 However, if the supreme court in DeRolph had ana-
lyzed the issue, it would have concluded that education was a
fundamental right.34 2 This is evidenced by the Ohio Supreme Court's
comments in Walter, in which the court stated that if it were to follow
the fundamental rights test conceived in Rodriguez, it would have con-
cluded that education was a fundamental right.343 The Rodriguez
test, however, has been rejected by some state courts.344 Therefore,
many state courts have developed other tests to determine whether or
not education was a fundamental right.345

In Pauley v. Kelly,34 6 the West Virginia Supreme Court of Ap-
peals held that education was a fundamental right.347 In Pauley, the
court examined the wording of its education clause, which mandated a
"thorough and efficient" education system, to determine whether a
fundamental right existed. 348 The court concluded that the education
article demonstrated that education was a fundamental right because
of the mandate to create a "thorough and efficient" education sys-
tem.349 Similarly, in Campbell County School District v. Wyoming,
the Wyoming Supreme Court also held that education was a funda-
mental right in the state. 350 The Wyoming Supreme Court also con-
cluded that education was a fundamental right by examining the
"thorough and efficient" wording of the education clause in the state
constitution. 351 Furthermore, in Rose v. Council for Better Education,
Inc. ,352 the Kentucky Supreme Court also relied upon the mandate of
a specific education financing system in the state constitution's educa-
tion provision as the basis for determining that education was a fun-
damental right.353

341. See supra notes 333-39 and accompanying text.
342. See infra notes 343-402 and accompanying text.
343. Walter, 390 N.E.2d at 818.
344. Julie K. Underwood & William E. Sparkman, School Finance Litigation: A New

Wave of Reform, 14 HARv. J.L. & PUB. POL'Y 517, 529 (1991).
345. William E. Thro, To Render Them Safe: The Analysis of State Constitutional

Provisions in Public School Finance Reform Litigation, 75 VA. L. REV. 1639, 1674-75
(1989).

346. 255 S.E.2d 859 (W. Va. 1979).
347. Pauley v. Kelly, 255 S.E.2d 859, 878 (W. Va. 1979).
348. Pauley, 255 S.E.2d at 878.
349. Id.
350. Campbell County Sch. Dist. No. One v. Herschler, 606 P.2d 310, 341 (Wyo.

1980).
351. 907 P.2d 1238 (Wyo. 1995).
352. Campbell County Sch. Dist. No. One v. Wyoming, 907 P.2d 1238, 1258 (Wyo.

1995).
353. Thro, 75 VA. L. REV. at 1674-75 (citing Washakie County Sch. Dist. No. One. v.

Herschler, 606 P.2d 310 (Wyo. 1980)). In Washakie County, the court stated that "'in
light of the emphasis which the Wyoming Constitution places on education, there is no
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The same conclusion as to the existence of a fundamental right
was also reached by the California Supreme Court in Serrano v.
Priest.354 The test of determining a fundamental right in Serrano dif-
fered, however, in that the court utilized an independent constitu-
tional analysis to conclude that fundamental rights were "those
individual rights and liberties which lie at the core of [the] free and
representative form of government."3 55 Another variation of a funda-
mental rights test was created by the Connecticut Supreme Court in
Horton v. Meskill.3 56 In Horton, the court developed a test by "apply-
ing a largely historical analysis" of the role of education in the
state.3 57 Based on a historical view, the court concluded that educa-
tion was a fundamental right.358

Regardless of which test the Ohio Supreme Court would have em-
ployed, it would have concluded that education was fundamental
right.3 59 First, the Ohio Supreme Court could have adopted the fun-
damental right test established in Rodriguez which declared that a
right was fundamental if it was "explicitly or implicitly guaranteed by
the Constitution."36 0 Article VI, section 2, of the Ohio Constitution
explicitly provides students with the right to an education. 36 1 There-
fore, based on the fundamental right test in Rodriguez, education in
Ohio is a fundamental right.36 2 Second, the court could have adopted
the test frequently used in other states which examines the wording of
the education clause of the state constitution to determine whether a
fundamental right exists.3 63 Under this test, the Ohio Constitution
does not simply encourage education, but instead specifically man-
dates a "thorough and efficient" system of schooling. 36 4 These words
alone would justify the conclusion of a fundamental right as evidenced
by the same conclusion from Pauley, Campbell County, and Rose. 3 6 5

Third, the Ohio Supreme Court could have adopted the test from
Serrano, which examines whether or not a right lies at the core of a

room for any conclusion but that education for the children of Wyoming is a matter of
fundamental interest.'" Id. (citations omitted).

354. Thro, 75 VA. L. REV. at 1675; 557 P.2d 929 (Cal. 1976) (en banc).
355. Thro, 75 VA. L. REV. at 1675 (quoting Serrano v. Priest, 557 P.2d 929, 952 (Cal.

1976) (en banc)).
356. 376 A.2d 359, 373-74 (Conn. 1977).
357. Thro, 75 VA. L. REV. at 1676,
358. Horton v. Meskill, 376 A.2d 359, 373, 374 (Conn. 1977).
359. See infra notes 360-71 and accompanying text.
360. Rodriguez, 411 U.S. at 33-34; Walter, 390 N.E.2d at 818.
361. OHIO CONST. art. VI, § 2.
362. See supra notes 343-45, 360-61 and accompanying text.
363. See supra notes 346-58 and accompanying text.
364. OHIO CONST. art VI, § 2.
365. Pauley, 225 S.E.2d at 878; Campbell County, 907 P.2d at 1258; Rose, 790

S.W.2d at 192, 212 (emphasis added).
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democratic government. 36 6 In Ohio, the court has already stated that
"the education of our citizenry has been deemed vital to our demo-
cratic society and to our progress as a state."3 6 7 Therefore, education
lies at the core of Ohio's government according to Serrano.3 6 Finally,
the court could use the Horton test and determine whether or not a
fundamental right existed in Ohio based on an historical perspective
of education. 36 9 Beginning in 1787 and culminating with the decision
in DeRolph, Ohio has continuously promoted educational opportuni-
ties, and a review based on this long span of history would again lead
the court to conclude that education was a fundamental right.3 70

Thus, the supreme court in DeRolph should have take advantage of its
opportunity to declare education a fundamental right using any one of
the aforementioned tests.3 7 1

LOCAL CONTROL IS NOT A JUSTIFICATION FOR DISPARITIES IN

EDUCATION FUNDING

In DeRolph, the Ohio Supreme Court did not take advantage of
the opportunity to declare education a fundamental right, thus the
court never analyzed the role of local control in the state. 37 2 In the
trial court opinion, however, the court held that education was a fun-
damental right and concluded that local control did not satisfy a
heightened scrutiny test.37 3 On appeal, the Ohio Court of Appeals re-
versed the trial court's findings and stated that local control was a
legitimate justification based on the rational basis test.3 74 If the Ohio
Supreme Court had analyzed the issue of the fundamental right to
education, it would have settled the contrary findings from the lower
courts and concluded that local control was not a sufficient justifica-
tion for disparities in education funding.37 5

The notion of local control in education finance reform gained no-
toriety with the Supreme Court's decision in Rodriguez.3 76 In Rodri-

366. Thro, 75 VA. L. REV. at 1675 (quoting Serrano v. Priest, 557 P.2d 929, 952 (Cal.
1976) (en banc)).

367. Thro, VA. L. REV. at 1675.
368. See supra notes 345-55, 366-67 and accompanying text.
369. Horton, 376 A.2d at 373-74.
370. DeRolph, 677 N.E.2d at 768-69 (Douglas, J., concurring); OHIO CONST. ORD. OF

1787.
371. See supra notes 343-58, 360-61, 364-67, 369-70 and accompanying text.
372. DeRolph, 677 N.E.2d at 740 n.5, 776 (Douglas, J., concurring).
373. Dorothy A. Brown, Deconstructing Local Control: Ohio's Contribution, 25 CAP.

U. L. REV. 1, 24-27 (1996).
374. DeRolph, 1997 WL 557316, at *3.
375. See infra notes 376-402 and accompanying text; DeRolph, 677 N.E.2d at 776

(Douglas, J., concurring).
376. Richard Briffault, The Role of Local Control in School Finance Reform, 24

CONN. L. REV. 773, 775 (1992).
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guez, the Court held that education was not a fundamental right and
applied a rational basis review test.3 77 Based on the rational relation-

ship test, the court concluded that "local control" justified, in part, the
wealth-based disparities in the Texas system of financing educa-
tion.3 78 Since the Supreme Court reached this conclusion, the notion
of local control "has been used as a shield" by states that do not want
to revamp their financing systems.379

In DuPree, the Arkansas Supreme Court offered two reasons to
reject local control as a justification for wealth-based disparities in ed-
ucation financing. 380 First, the court stated that when a state pro-
vides greater equalization in its education finance system, that
equalization does not "dictate that local control must be reduced."38

Therefore, simply because a financing system would reduced dispari-
ties in education financing, the change in the legislation to allow for
the reduction would not affect a school district's ability to make deci-
sions locally. 38 2 Second, the court stated that local control was a
"cruel illusion," because the notion actually placed limitations on prop-
erty-poor districts.38 3 In DeRolph, the trial court reached the same
conclusion, stating that local control was a "myth" for some school dis-
tricts.38 4 The trial court noted that if local control was truly as impor-
tant as contended, then "over five hundred fifty of the state's six
hundred eleven school districts" would not have joined together to
support DeRolph.385

In Campbell County, the Wyoming Supreme Court also rejected
the notion of local control as an excuse for disparities in education
funding.38 6 In Campbell County, the court noted that the concept of
local control was puzzling, because both local control and state control
could not exist simultaneously.38 7 Similarly, the Ohio Supreme Court
has concluded that its system of financing education is a responsibility
of the state. 388 According to the court's analysis in Campbell County,
local control could have no primary role in Ohio.3 89

377. Rodriguez, 411 U.S. at 35.
378. Id. at 54-55.
379. Briffault, 24 CONN. L. REV. at 775.
380. DuPree, 651 S.W.2d at 93.
381. Id.
382. Id.
383. Id. (citing Serrano, 557 P.2d at 948) (internal quotations omitted).
384. DeRolph, 677 N.E.2d at 777 (Douglas, J., concurring).
385. Id. (Douglas, J., concurring).
386. Campbell County, 907 P.2d at 1270.
387. Id. The court also noted that many commentators defined local control "as a

self-evident concept." Id. (citation omitted).
388. DeRolph, 677 N.E.2d at 741.
389. Id. at 776-77 (Douglas, J., concurring).
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In addition to Arkansas and Wyoming, other states have refused
to accept local control as a justification for funding disparities. 390 In
Brigham v. Vermont,39 1 the Vermont Supreme Court stated that
while local control was a "laudable goal," the rationale did not justify
gross disparities in education.3 92 The court explained that local con-
trol has been argued to mean "the ability to decide that more money
should be devoted to the education of children within a district."39 3 If

this is so, then it is true that local control is a "cruel illusion" for the
school districts of Ohio.3 94 For example, some districts in Ohio cannot
choose how to spend local revenue, because they have so little revenue
that they have been subjected to state supervision. 39 5 Further, some
property-poor school districts have already taxed at such significantly
high levels that exercising local control by raising additional funds via
increased taxes is not feasible.3 96

The notion of local control as a justification for funding disparities
has been rejected by a number of states. 39 7 The trial court in DeRolph
also rejected this justification. 398 Unfortunately, that decision did not
come from the Ohio Supreme Court in- DeRolph.3 99 The Ohio
Supreme Court did not take advantage of the opportunity to declare
education a fundamental right, thus the court never analyzed the role
of local control in the state.400 If the Ohio Supreme Court had ana-
lyzed the issue, it would have concluded that disparities in education

390. See infra notes 391-96 and accompanying text. See also Tennessee Small Sch.
Systems v. McWherter, 851 S.W.2d 139 (Tenn. 1993) (rejecting the notion of local con-
trol while stating that the argument that local control justified wealth disparities in
education funding was "serious[ly] flaw[ed]").

391. 692 A.2d 384 (Vt. 1997).
392. Brigham v. Vermont, 692 A.2d 384, 396 (Vt. 1997).
393. Brigham, 692 A.2d at 396.
394. Id; DeRolph, 677 N.E.2d at 740.
395. DeRolph, 677 N.E.2d at 740. In referring to the inherent weaknesses within

the state's education financing scheme, the court noted that "[sichool districts subject to
state supervision are prohibited from making any expenditure of money or any employ-
ment, purchase or rental contract, giving order involving the expenditure of money, or
increasing any wage or salary schedule without written approval of the superinten-
dent." Id. (citations omitted).

396. DeRolph, 677 N.E.2d at 741-42. Property poor districts with high tax rates
have difficulty attracting new industries or development. Id. at 742.

397. DuPree, 651 S.W.2d at 93; Campbell County, 907 P.2d at 1270; Brigham, 692
A.2d at 396.

398. Brown, 25 CAP. U. L. REV. at 24-27.

399. DeRolph, 677 N.E.2d at 740 n.5, 776 (Douglas, J., concurring); see supra notes
448-49, 457-60 and accompanying text.

400. DeRolph, 677 N.E.2d at 740 n.5, 776 (Douglas, J., concurring).
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financing are not justified by local control. 40 1 For property-poor school
districts, like those of Ohio, local control is merely a "cruel illusion."40 2

REACHING THE CORRECT DECISION, BUT FAILING TO EXPLICITLY

DEFINE "THOROUGH AND "EFFICIENT"

As in other states, the Ohio Supreme Court has attempted to give
meaning to the wording of the state's education clause, which requires
a "thorough and efficient" system of schools.40 3 The court, however,
has not yet explicitly defined the phrase. 40 4 Given the pressing need
for change in Ohio's education system, particularly in light of the deci-
sion in DeRolph, the Ohio Supreme Court should have explicitly de-
fined "thorough and efficient" in order to guide the General Assembly
in creating a constitutional system.40 5

The Ohio Supreme Court has tried to define "thorough and effi-
cient" in previous cases by what it was not, rather than what it
was.40 6 In Miller v. Korns,40 7 the court stated that a "thorough and
efficient" system was not one in which school districts were "starved
for funds."408 Additionally, a "thorough and efficient" system could
not exist if districts "lacked teachers, buildings, or equipment."40 9

Subsequently, in Walter, the supreme court remarked that the state-
ments in Miller "were highly pertinent to the case at bar."4 10 The
court concluded, however, that the system of financing education was
constitutional and therefore, the court never extensively defined the
"thorough and efficient" phrase beyond that already stated in
Miller.4 11 Thereafter, in DeRolph, the Ohio Supreme Court was again
called upon to interpret the education clause. 4 12 However, the court

401. DeRolph, 677 N.E.2d at 776 (Douglas, J., concurring); see supra notes 445-453,
455-62 and accompanying text.

402. DeRolph, 677 N.E.2d at 777 (Douglas, J., concurring). The Ohio Supreme
Court has defined local control to mean that "each school district can develop programs
to meet perceived local needs." Walter, 390 N.E.2d at 821. This definition is ironic,
however, as property-poor districts exercise their "local control" by having to eliminate
programs. DeRolph, 655 N.E.2d at 777 (Douglas, J., concurring).

403. Miller, 140 N.E. at 776; see infra notes 470-87, 489-96 and accompanying text.
404. Note, Ohio Supreme Court Declares State's Public School Financing System

Unconstitutional - DeRolph v. State, 677 N.E.2d 733 (Ohio 1997), 111 HARv. L. REV. 855,
858-59 (1998).

405. Id.; DeRolph, 677 N.E.2d at 747; see infra notes 478-87, 489-96 and accompany-
ing text.

406. Miller, 140 N.E. at 776.
407. 140 N.E.2d 733 (Ohio 1923).
408. Miller, 140 N.E.2d at 776..
409. Id.
410. Walter, 390 N.E.2d at 824-25.
411. Id. at 825.
412. DeRolph, 677 N.E.2d at 737.
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again failed to give new insight into the meaning of "thorough and
efficient."

4 13

To determine whether a state's education financing scheme is con-
stitutional, courts often begin their analysis with an examination of
the language in the state's education clause.4 14 This is because "the
language of the education clauses defines the duty of the state legisla-
ture," and is arguably "decisive" in the outcome of the litigation.4 15

Some state courts have defined the terms of their education
clauses.4 16 For example, in Edgewood Independent School District v.
Kirby,4 17 the Texas Supreme Court held that an "efficient" financing
system could not be constitutional if it resulted in funding disparities
between school districts.4 18 Further, in Robinson v. Cahill,4 19 the New
Jersey Supreme Court held that the state's education financing
scheme was not "thorough and efficient," because the figures used to
calculate minimal levels of funding were "grossly outdated."4 20 The
West Virginia Supreme Court of Appeals explicitly defined the terms
"thorough" and "efficient."42 1 In Pauley, the West Virginia Supreme
Court of Appeals defined "thorough" as meaning "complete in all re-
spects."4 22 The court in Pauley also defined "efficient," stating such a
school system was "competent ... [and] marked by qualities ... that
facilitate . .. the performance of a task in the best possible man-
ner."42 3 In yet another case in which a state court had defined the
terms of its education clause, the Wyoming Supreme Court in Camp-
bell County stated that a "thorough" system was one "having no defi-
ciencies."4 24 The court also defined "efficient," stating it was a system
that was "adequate in performance; bringing to bear the requisite
knowledge, skill, and industry."4 25

Based on other states' definitions of "thorough and efficient" or
"adequate," it is easy to see that Ohio's system of education financing
is unconstitutional.4 2 6 The definition from Texas looks at funding dis-

413. Note, 111 HARv. L. REV. at 857-59 (1998).
414. William E. Thro, The Role of Language of the State Education Clauses in

School Finance Litigation, 79 WEST's EDUC. L. REP. 19, 23 (1993).
415. Thro, 79 WEST'S EDUC. L. REP. at 23.
416. See infra notes 417-25 and accompanying text.
417. 777 S.W.2d 391 (Tex. 1989).
418. Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391, 392-93 (Tex. 1989).
419. 303 A.2d 273 (N.J. 1973).
420. Robinson, 303 A.2d at 296.
421. Pauley, 255 S.E.2d at 874.
422. Id. at 874 (citation omitted).
423. Id.
424. Campbell County, 907 P.2d at 1258.
425. Id.
426. See infra notes 427-38 and accompanying text.
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parities and in Ohio, funding disparities are readily apparent. 4 27 For
example, in two districts that had approximately the same number of
pupils, one district had a total property valuation of $28,882,580 com-
pared with another district that had a total property valuation of
$376,229,512.428 Additionally, the state had not calculated the cost of
education on a per-pupil basis in over twenty years. 42 9 Rather, Ohio's
education funding was based on a budgetary residual.4 30 In other
words, education received funding only after other programs had been
provided for, and such a process of budgeting "[had] nothing to do with
the true costs of educating a student."4 3 1

The Ohio System of financing is further unconstitutional on the
basis of the definition from West Virginia because Ohio's financing
system is not "complete."43 2 Some school districts do not even have
the basic essentials, as evidenced by schools lacking textbooks, ade-
quate library facilities, sanitary restrooms, and heat.4 33 Some schools
must even ration toilet paper.4 34 Thus, such a school system is not
"complete" and thereby not "thorough."435

The system in Ohio does not satisfy the "adequacy" definition
from Wyoming either. 436 Some school districts are forced to borrow
funds to meet their budgets, and some schools that would be forced to
close must borrow even more money to stay in operation. 43 7 Although
a "perfect" system cannot be devised, Ohio's system falls far from per-

427. Edgewood, 777 S.W.2d at 392-93; see infra notes 427-30 and accompanying
text.

428. DeRolph, 677 N.E.2d at 746.
429. DeRolph, 677 N.E.2d at 780 (Resnick, J., concurring).
430. Id. at 751 (Douglas, J., concurring).
431. Id. (Douglas, J., concurring).
432. Pauley, 255 S.E.2d at 874; see infra notes 423-34 and accompanying text; see

supra notes 48-53, 60, 67-68 and accompanying text.
433. DeRolph, 677 N.E.2d at 761-62. One student testified at the trial that the

school gave him a "dirty feeling" and that he would not use the restroom at school be-
cause of the cockroaches. Id. at 745. The same student battled a leaky roof causing
water to drip like a "waterfall," a flooded library, a warped gymnasium floor, and inade-
quate heating. Id. While this student was attending high school, he was forced to wear
a coat and gloves to class, because there was no heat in his school from the beginning of
fall until the beginning of December. Id.

434. DeRolph, 677 N.E.2d at 762. The court stressed how seriously schools rationed
supplies with many examples: teachers receive two boxes of paper for the entire year
and most supplied their own when they ran out; paper clips were rationed; staff was
limited to the amount of time they could spend using the copier; and there were limited
art supplies and chalk. Id. at 762. Dramatically, resources were so scarce that in order
for teachers to receive their paychecks during the summer, the teachers had to provide
the envelopes and stamps. Id.

435. Pauley, 255 S.E.2d at 847.
436. Campbell County, 907 P.2d at 1258; see infra notes 427-40 and accompanying

text.
437. DeRolph, 677 N.E.2d at 739; Pauley, 255 S.E.2d at 876.
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fect.4 38 Besides the weaknesses already mentioned, Ohio's school sys-
tem is also deficient in other respects, as tax reduction factors limit
potential revenues by not reflecting the inflation of property values,
additional state support for districts with families that collect Aid to
Dependent Children ("ADC") freezes at a maximum level so that
schools with high concentrations of poor families are forced to cover
the additional cost, and the financing scheme does not have any provi-
sion for capital improvements of schools.4 39 Additionally, "[tihe trial
court found that as of October 26, 1993, approximately 17,000 Ohio
high school seniors had not passed all parts of the ninth grade profi-
ciency exam after having at least six opportunities to do so."4 40

In DeRolph, the Ohio Supreme Court failed in its duty to define
the constitutional phrase "thorough and efficient."44 1 Although the
court did not explicitly create a working definition for the education
clause, the court nonetheless reached the correct conclusion.4 42 The
court instead applied the "test" from Miller and concluded that be-
cause schools were starved for funds and lacking sufficient buildings,
teachers, and equipment, the system was not "thorough and effi-
cient."443 Although the court attempted to give meaning to the phrase
"thorough and efficient" in DeRolph, this attempt ultimately failed be-
cause it does not give the General Assembly adequate guidance to pro-
vide for a constitutional system.4 44

STEPPING ON THE GENERAL ASSEMBLY'S TOES: MANDATING THE

ELIMINATION OF THE ENTIRE FINANCING SCHEME

In DeRolph, the Ohio Supreme Court incorrectly required the
General Assembly to enact an entirely new education financing sys-
tem, thereby usurping a function reserved for the legislative body.4 45

Chief Justice Moyer's dissenting opinion supports this hypothesis, for
he too noted that "the General Assembly should be given all available
options as it attempts to design a funding system that will be deemed
constitutional by this court, including keeping, but modifying, the cur-
rent system."4 6 This argument is not without support, as other

438. DeRolph, 677 N.E.2d at 746; see infra notes 481, 483, 485, 489-94; see supra
note 496 and accompanying text.

439. DeRolph, 677 N.E.2d at 739-40.
440. Id. at 762 (Douglas, J., concurring) (emphasis added).
441. Note, 111 HARv. L. REV. at 858.
442. See supra note 426-38 and accompanying text.
443. DeRolph, 677 N.E.2d at 741.
444. Note, 111 HARv. L. REV. at 858.
445. See infra notes 444-65 and accompanying text.
446. DeRolph, 677 N.E.2d at 794 (Moyer, C.J., dissenting).
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states have enforced the contention that lawmaking is for the
legislatures.

44 7

In Edgewood, the Texas Supreme Court faced issues identical to
DeRolph.4 48 In Edgewood, the court held that the Texas system of
financing public education violated the state constitution.4 4 9 In ad-
dressing the appropriate remedy, the supreme court stated that it
would not instruct the legislature as to how it should pass new financ-
ing statutes.4 50 The court stressed that the primary responsibility of
deciding how a constitutional system should be created was the duty
of state lawmakers.4 5 1 The Texas Supreme Court stated that "[wie
decide only the nature of the constitutional mandate and whether that
mandate has been met."4 5 2

Other states that have faced public school financing challenges
have also decided that the judiciary is best suited to rule on the consti-
tutionality of a statutory scheme, but the legislature is best adapted to
remedy constitutional flaws. 4 53 In Brigham, the Vermont Supreme
Court held that the state's system of financing education was uncon-
stitutional. 4 54 However, the court noted that its holding had limited
reach, stating that the specific means of creating a constitutional fi-
nancing system is properly left to the legislature's discretion."4 55 Fur-
ther, in DuPree v. Alma School District No. 30 of Crawford County,456
the Arkansas Supreme Court refused to mandate a remedy after de-
claring that Arkansas' system of financing education violated the state
constitution. 45 7 The court in DuPree stressed:

[I]t is the Legislature which by virtue of institutional compe-
tency as well as constitutional function is assigned that diffi-
cult quest and perilous quest [of maintaining a general,
suitable and efficient school system]. Our task is much more
narrowly defined: it is to determine whether the trial court
committed prejudicial legal error in determining whether the
state school financing system at issue before it was violative

447. See infra notes 446-59 and accompanying text.
448. See Edgewood, 777 S.W.2d at 391 (stating that the issue of the case was the

constitutionality of the system of financing public school education); DeRolph, 677
N.E.2d at 737 (noting that the court must decide the whether the education funding
scheme was be provided in accord with the constitutional requirement of a "thorough
and efficient" system).

449. Edgewood, 777 S.W.2d at 399.
450. Id.
451. Id.
452. Id.
453. See infra notes 452-59 and accompanying text.
454. Brigham v. Vermont, 692 A.2d 384, 397 (Vt. 1997).
455. Id.
456. 651 S.W.2d 90 (Ark. 1983).
457. DuPree v. Alma Sch. Dist. No. 30 of Crawford County, 651 S.W.2d 90, 91, 95

(Ark. 1983).
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of our state constitutional provisions .... If we determine
that no such error occurred, we must affirm the trial court's
judgment [that the financing system is unconstitutional],
leaving the matter of achieving a constitutional system to the
body equipped and designed to perform that function.4 58

Finally, in Horton v. Meskill,4 59 the Supreme Court of Connecti-

cut held that the state's system of financing education was unconstitu-
tional.4 60 In Horton, the supreme court commented that "it is not
inappropriate to comment on the question of what relief may properly
be afforded to the plaintiffs [but] ... 'the ultimate solutions must come
from the lawmakers and from the democratic pressures of those who
elect them.' 4 6 1

In DeRolph, the Ohio Supreme Court erred in instructing the
General Assembly to create an entirely new education financing
scheme.4 62 As supported by the persuasive authority, courts should
leave such matters to the legislative branch of government.4 63 Addi-
tionally, the Ohio constitution states that it is the duty of the General
Assembly to develop the law. 46 4 Ironically, the supreme court ac-
knowledged this.46 5 Although the supreme court can be commended
for not mandating specific, detailed standards under which the new
finance system must be created, the court did, nonetheless, require
the complete elimination of the existing scheme.4 6 6 This elimination
was an interference with the General Assembly's power and duty.46 7

CONCLUSION

In DeRolph v. Ohio,4 68 several school districts challenged the
state's statutory scheme for financing public school education seeking
a declaration that the scheme was unconstitutional.4 69 The state's
highest court ruled that the system of financing violated the education
clause of the constitution requiring that the General Assembly provide
a "thorough and efficient" system of schools. 470 The Ohio Supreme

458. DuPree, 651 S.W.2d at 95 (internal quotations omitted).
459. 376 A.2d 359 (Conn. 1977).
460. Horton v. Meskill, 376 A.2d 359, 375 (Conn. 1977).
461. Horton, 376 A.2d at 375 (citation omitted).
462. See infra notes 444-59 and accompanying text.
463. Edgewood, 777 S.W.2d at 399; Brigham, 692 A.2d at 398; DuPree, 651 S.W.2d

at 91, 95; Horton, 376 A.2d at 375.
464. OHIo CONST. art. II, § 1.
465. DeRolph, 677 N.E.2d at 747.
466. Id.
467. Id. at 794 (Moyer, C.J., dissenting); OHIO CONST. art. II, § 1.
468. 677 N.E.2d 733, clarified by 678 N.E.2d 886 (Ohio 1997) (per curiam).
469. DeRolph v. Ohio, 677 N.E.2d 733, 734, clarified by 678 N.E.2d 886 (Ohio 1997)

(per curiam).
470. DeRolph, 677 N.E.2d at 745.
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Court can be both criticized and complimented for its decision in
DeRolph.

The Ohio Supreme Court refused to determine whether or not ed-
ucation was a fundamental right in Ohio. Had the court decided the
issue, it would have agreed that education should be considered a fun-
damental right. By not addressing this issue, the court failed to deter-
mine the role of local control in the state's school system. Had the
court addressed the local control issue also, the court would have held
that local control is a myth. Some of the school systems of Ohio can
barely keep their doors open, let alone decide how to spend revenue
efficiently.

The Ohio Supreme Court, however, did resolve the issue of
whether the system of financing violated the education clause, which
mandates a "thorough and efficient" school system. Although the
court reached the correct decision in holding the system unconstitu-
tional, the court failed to explicitly define the terms of the clause, leav-
ing little guidance for the General Assembly. If the General Assembly
is to create a new financing system, they should have been guided as
to the court's interpretation of the constitutional phrase.

Finally, the Ohio Supreme Court mandated that the General As-
sembly completely eliminate the financing scheme. This decision is
not within the court's powers. The role of the supreme court is to in-
terpret the constitution and nothing more. It is clearly the role and
duty of the General Assembly to create the public education financing
scheme.

On balance, the Ohio Supreme Court in DeRolph should be com-
mended for taking a step in the right direction by attempting to re-
solve a funding crisis in Ohio public schools. Wealth-based disparities
resulting from the system of public school financing in Ohio need to be
reduced. What is at stake is not the General Assembly's pride, nor the
judiciary's power, but the opportunity for Ohio's children to learn and
succeed.

Janis J. Winterhof - '99
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