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EXCESSIVE JUDICIAL SCRUTINY OF SCHOOL
BOARD RULES IN KAPTEIN V. CONRAD

SCHOOL DISTRICT

INTRODUCTION

Most high school students in this country enjoy a statutory right

to free public education.' This right is derived from provisions in state

constitutions which require that public education be offered to all

school-aged children free of charge. 2 In most states, school-aged chil-

dren also enjoy the right to choose an alternative means of education,

such as home school or private school.3 Some students choose private

1. See Lisa M. Lukasik, The Latest Home Education Challenge: The Relationship
Between Home Schools and Public Schools, 74 N.C. L. REV. 1913, 1965-66 (1996) (dis-

cussing the current trend of increased home-school education and the issue of increased

part-time attendance at public schools by students receiving some of their education at
home).

2. See MONT. CONST. art X, § 1 (stating that "[iut is the goal of the people to estab-
lish a system of education which will develop the full educational potential of each per-

son .... [and that] equality of educational opportunity is guaranteed to each person of

the state") See also NEB. CONST. art VII, § 1 (stating that "[t]he Legislature shall pro-

vide for the free instruction in the common schools of this state of all persons between
the ages of five and twenty-one years"); MINN. CONST. art. XIII, § 1 (stating that "[t]he
stability of a republican form of government depending mainly upon the intelligence of

the people, it is the duty of the legislature to establish a general and uniform system of

public schools .... [and that] the legislature shall make such provisions by taxation or

otherwise as will secure a thorough and efficient system of public schools throughout
the state"); N.D. CONST. art. VIII, § 2 (stating that "[t]he legislative assembly shall pro-

vide for a uniform system of free public schools throughout the state, beginning with the
primary and extending through all grades up to and including schools of higher educa-

tion, except that the legislative assembly may authorize tuition, fees and service
charges to assist in the financing of public schools of higher education"); ARK. CONST.

art. XIV, § 1 (stating that "[i]ntelligence and virtue being the safeguards of liberty and

the bulwark of a free and good government, the State shall ever maintain a general,
suitable and efficient system of free public schools"); S.D. CONST. art. VIII, § 1 (stating
that "[t]he stability of a republican form of government depending on the morality and

intelligence of the people, it shall be the duty of the Legislature to establish and main-

tain a general and uniform system of public schools wherein tuition shall be without
charge"); Mo. CONST. art. IX, § 1 (stating that "[a] general diffusion of knowledge and
intelligence being essential to the preservation of the rights and liberties of the people,

the general assembly shall establish and maintain free public schools for the gratuitous
instruction of all persons in this state"); COLo. CONST. art. IX, § 2 (stating that "[t]he

general assembly shall, as soon as practicable, provide for the establishment and main-
tenance of a thorough and uniform system of free public schools throughout the state,

wherein all residents of the state, between the ages of six and twenty-one years, may be

educated gratuitously"); OKLA. CONST. art. XIII, § 1 (stating that "[tihe Legislature shall
establish and maintain a system of free public schools wherein all the children of the
State may be educated").

3. See Lukasik, 74 N.C. L. REV. 1913, 1921-22 (1996) (discussing the current

trend of increased home-school education and the issue of increased part-time attend-
ance at public schools by students receiving some of their education at home).
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schools because they are perceived as academically superior to state
public schools. 4 Others choose private schools because they may offer
religious education that is unavailable at state public schools. 5

Occasionally, however, circumstances arise in which students de-
sire to participate in both private and public schools. 6 A particular
private school may offer excellent academic opportunities, but may not
offer opportunities to participate in extracurricular activities such as
sports or music.7 On the other hand, a private school may not offer a
science, math, or English course that is of the same quality as that
offered by the local public school.8 In essence, some students desire to
pick and choose, to benefit from the best of what private schools have
to offer as well as the best of what public schools have to offer. 9

However, public schools are not necessarily required to permit
part-time participation if a student has chosen to enroll in private or
home school. 10 Students who have chosen an alternative means of ed-
ucation may not have the same right to participate in public school
extracurricular activities, such as sports, as students enrolled full-
time in the public school system." Additionally, where a student is
enrolled in a private religious school and the private school cannot af-
ford a sports program, permitting that student to participate in the
public school sports program will likely constitute an improper diver-
sion of taxpayers' money for the support of a religious educational
institution. 12

The issue of private school students participating in public school
extracurricular activities was recently addressed by the Montana
Supreme Court in Kaptein v. Conrad School District,13 which held

4. Thomas v. Allegany County Bd. of Educ., 443 A.2d 622, 625 (Md. Ct. Spec. App.
1982).

5. Swanson v. Guthrie Indep. Sch. Dist. No. I-1, 942 F. Supp. 511, 516 (W.D. Okla.
1996). The plaintiffs stated that "their 'personally-held religious beliefs [I dictate
greater parental control and direction over [their daughter's] education,"' which would
be frustrated if the school policy of full-time enrollment were permitted to stand. Id.
(citation omitted).

6. See Kaptein v. Conrad Sch. Dist., 931 P.2d 1311, 1312-13 (Mont. 1997) (discuss-
ing a student's desire to participate in public school activities where the private school
does not offer those opportunities).

7. See infra notes 165-206 and 242-67 and accompanying text.
8. See infra note 176 and accompanying text.
9. See infra notes 165-206 and 242-67 and accompanying text.

10. See Kaptein, 931 P.2d at 1320 (Gray, J., concurring in part and dissenting in
part) (stating that students who have chosen to enroll in alternative educational pro-
grams, such as private school, do not have the same right to participate in the public
school system as do students enrolled in the public school system). See also Lukasik, 74
N.C. L. REV. at 1971 (concluding that local public school authorities should be allowed to
grant or deny part-time participation in the public schools on a case-by-case basis).

11. See supra note 10 and accompanying text.
12. Kaptein, 931 P.2d at 1318-19 (Nelson, J., concurring specially in judgment).
13. 931 P.2d 1311 (Mont. 1997).
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that local school boards may prohibit private school students from
participating in public school extracurricular activities. 14 This Note
will discuss a privately enrolled student's right to participate in extra-
curricular activities provided by the public school system in Kaptein.15

This Note will then discuss the history of this country's public schools,
including the establishment of state public school systems whose
methods of operation and choice of curriculum are entrusted to the
almost exclusive control of local school boards.' 6 Finally, this Note
will present three criticisms regarding the Montana Supreme Court's
decision in Kaptein.17 First, the court erred by not applying the level
of scrutiny that requires only a rational relationship between the
school District's rule and the purpose for which the rule was en-
acted.' 8 Second, the Montana Supreme Court erred in finding that
Tami Kapteins' right to participate in the extracurricular activities of
Montana's public schools was analogous to the rights of the students
in State ex rel. Bartmess v. Board of Trustees of School District No.1.19
Finally, the Montana Supreme Court erred in failing to address Mon-
tana's constitutional prohibition against appropriating public money
in direct or indirect aid of religion.20

FACTS AND HOLDING

During the 1994-95 school year, Tami Kaptein, a seventh grade
student and Montana resident, participated in the Conrad School Dis-
trict ("Conrad District") sports program.2 1 She played basketball and
volleyball, but mid-way through the volleyball season, Tami was re-
quired to leave the team because she was not a full-time student of the
Conrad District's public schools. 22 The District's Board of Trustees
("Board") had established a policy which allowed only students en-
rolled full-time in District public schools to participate in public school
athletics. 23 Tami was a full-time student at the private Conrad Chris-
tian School. 24 She was, however, eligible for enrollment in the Conrad
Public School system and had never been denied enrollment. 2 5 Both

14. Kaptein v. Conrad Sch. Dist., 931 P.2d 1311 (Mont. 1997).
15. See infra notes 21-86 and accompanying text.
16. See infra notes 87-281 and accompanying text.
17. See infra notes 292-355 and accompanying text.
18. See infra notes 292-329 and accompanying text.
19. See infra notes 330-39 and accompanying text.
20. See infra notes 340-55 and accompanying text.
21. Kaptein v. Conrad Sch. Dist., 931 P.2d 1311, 1312 (Mont. 1997).
22. Brief for Appellants at 2, Kaptein v. Conrad Sch. Dist., 931 P.2d 1311 (Mont.

1997) (No. 96-490).
23. Kaptein, 931 P.2d at 1312.
24. Id.
25. Brief for Respondent at 2, Kaptein v. Conrad Sch. Dist., 931 P.2d 1311 (Mont.

1997) (No. 96-490).
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Tami and the District agreed that if Tami enrolled in public school,
she would be eligible for participation in extracurricular activities. 26

In fact, Tami would likely participate in the Conrad District's sports
programs during the following year, her ninth-grade year, because the
Conrad Christian School was the only private school in the area and it
enrolled students only through their eighth grade year.27

The Conrad Christian School which Tami attended full-time of-
fered limited athletic competition opportunities, such as ski days and
intramural basketball, but did not offer opportunities to compete in
other sports, such as soccer and softball. 28 Outside of school, Tami
participated in soccer and softball programs offered in the Conrad
area. 29 Tami's desire to participate in the public school sports pro-
gram was due not only to her desire to compete, but to develop friend-
ships and camaraderie as well.30 Opportunities to participate in
athletic programs were more limited at the Conrad Christian School
because the Christian School lacked the funding to provide such
programs.31

The local public school, however, did fund a more complete sports
program. 32 The basketball program at the public school which Tami
desired to attend was estimated to cost $4,583.65, or $183.35 per girl if
the projected twenty-five girls participated. 33 The volleyball program
was estimated to cost $4,530.86, or $59 per student if the seventy-
seven girls expected to participate actually competed. 34

Students who participate in public school sports programs had to
meet certain requirements in order to be eligible to compete.35 The
requirements included 1) regular school attendance; 2) attendance on
the date of the sporting event; 3) satisfactory academic performance as
measured by a weekly review by school personnel; 4) good personal
conduct at school; and 5) compliance with training rules as set forth by
school personnel. 36 If non-public school students, such as Tami, were
permitted to participate in public school athletics, those students

26. Brief for Appellants at 2, Kaptein (No. 96-490).
27. Brief for Respondent at 2, Kaptein (No. 96-490).

28. Kaptein, 931 P.2d at 1312.
29. Id.
30. Id.

31. See Brief for Appellants at 16, Kaptein (No. 96-490) (discussing the private
school's lack of funding to offer the same number of extracurricular activities as public
schools).

32. See infra notes 33-34 and accompanying text.

33. Brief for Appellants at 21, Kaptein (No. 96-490).
34. Id.
35. See infra note 36 and accompanying text.
36. Brief for Respondent at 20, Kaptein (No. 96-490).
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would also be required to meet the academic and behavior standards
required of public school students.3 7

Tami's parents, Marvin and Kathy Kaptein, were taxpaying resi-
dents of the state of Montana, and thus, contributed to the overall cost
of education in the public schools.38 Montana has 473 school districts
and an estimated 165,547 students. 39 The budget of the Conrad Ele-
mentary School in which Tami desired to play volleyball was between
$2,096,554 and $2,735,441.40 Approximately 569 children are enrolled
in the Conrad Elementary School. 41 Thus, the average cost per stu-
dent is between $3,685.00 and $4,807.45.42 Tami's parents paid the
same tax rate regardless of whether Tami was enrolled in private or
public school.43 Additionally, both Tami and the Conrad District
agreed that the Kapteins' taxpayer status did not determine Tami's
eligibility to participate in the public school's extracurricular
programs.

44

THE DISTRICT COURT OPINION

Following the Board's refusal to allow Tami to participate in pub-
lic school sports, Tami's parents filed a law suit to compel the Conrad
District to permit their daughter's participation. 45 They filed suit in
October of 1995 in Montana's Ninth Judicial District Court, Pondera
County. 46 The lower court issued a preliminary injunction against the
Conrad District authorizing Tami to play volleyball until the matter
was resolved.47

The Kapteins argued that the Montana Constitution guaranteed
Tami the constitutional right to engage in extracurricular activities
offered by the public school.48 They also argued that the court should
use a middle-tier analysis, balancing Tami's right to compete against
the Conrad District's interests in requiring full-time enrollment in

37. Id.
38. Brief for Appellants at 1-2, Kaptein (No. 96-490).
39. Amici Curiae Brief for Respondent at 4, Kaptein (No. 96-490).
40. Brief for Appellants at 21, Kaptein (No. 96-490).
41. Id.
42. Id.
43. See id. at 19-21 (discussing plaintiffs contribution to Montana's reapportion-

ment system which allocates money to public schools).
44. See Reply Brief for Appellants at 4, Kaptein (No. 96-490) (stating that "Tami is

not basing her right to play public school sports upon her parents' payment of taxes.
Tami is basing her right upon her status as a student entitled to receive governmental
services. A child whose parents are too poor to pay taxes would certainly be entitled to
the same right to develop his or her full educational potential").

45. Kaptein, 931 P.2d at 1312.
46. Id.
47. Id.
48. Id.
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public schools as a prerequisite to participation in extracurricular ac-
tivities.49 The Conrad District contended that even under a middle-
tier analysis the Conrad District's educational interests outweighed
Tami's interest in competing, because allowing students not enrolled
full-time in public school to participate in extracurricular activities
would undermine the school's interest in effectively integrating extra-
curricular and educational courses. 50

Both Kaptein and the Conrad District moved for summary judg-
ment.5 1 The lower court upheld the Conrad District's policy, granted
summary judgment in favor of the District, and dissolved the prelimi-
nary injunction. 5 2 The Kapteins then appealed the lower court's deci-
sion to the Supreme Court of Montana. 53 At that time, the Kapteins
also requested an injunction pending appeal.54

THE MONTANA SUPREME COURT'S OPINION

The Montana Supreme Court denied the injunction pending ap-
peal and affirmed the lower court's decision, holding that Tami had no
fundamental right to participate in extracurricular activities. 5 5 The
court held that under a middle-tier analysis, the Conrad District's in-
terest in integrating essential and extracurricular programs to ensure
quality and efficiency outweighed Tami's interest in participating in
school sports.5 6 The Montana Supreme Court also found that the
Conrad District's interests would best be served by permitting only
students enrolled in public schools to participate in extracurricular ac-
tivities.5 7 The Montana Supreme Court noted that the United States
Constitution does not guarantee the right to an education, though var-
ious state constitutions guarantee the right to a free public educa-

49. Id. at 1312-13. "Middle-tier" scrutiny is not the most exacting scrutiny used by
courts to test the constitutionality of a law or rule. JOHN E. NOWAK, CONSTITUTIONAL
LAW § 14.3, 603 (5th ed. 1995). Under a middle-tier scrutiny, states are required to
show a "substantial relationship" between the rule enacted and an "important" state
purpose to be achieved by the rule. Id. School rules regulating marriage and rules com-
pletely denying access to the education system are examples of school rules that have
been tested under a middle-tier scrutiny. See infra notes 147-160 and 223-41 and ac-
companying text.

50. Kaptein, 931 P.2d at 1313, 1317.
51. Id. at 1313.
52. Id.
53. Id. at 1311.
54. Id. at 1313.
55. Id. at 1313, 1316.
56. Id. at 1316-17.
57. See id. at 1317 (reasoning that Montana's emphasis of an educational "system"

supervised by the Board of Trustees in which the essential and non-essential educa-
tional programs are integrated requires that participating students be enrolled as full-
time students in the public schools).

1306 [Vol. 31
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tion.58 The court noted that Montana is a state which guarantees this
right: "It is the goal of the people to establish a system of education
which will develop the full educational potential of each person.
Equality of educational opportunity is guaranteed to each person of
the state."5 9 Although a right to public education is guaranteed, the
Supreme Court of Montana chose only to address the issue of whether
Tami had a guaranteed right to participate in extracurricular
activities.

60

Tami's right to participate in extracurricular activities was ana-
lyzed in light of prior decisions addressing a student's right to compete
in extracurricular activities as specified under Montana law. 61 The
first of those decisions involved a school rule attempting to prohibit
participation in extracurricular activities because of a student's mari-
tal status.6 2 In Moran v. School District #7, Yellowstone County,63 the
United States District Court for the District of Montana stated that
Montana law did not authorize a school to preclude married students
from participating in extracurricular activities solely because of mari-
tal status. 64 The Moran court explained that a school board's author-
ity did not go so far as to authorize the regulation of marriage. 6 5

A second decision involving a student's right to participate in ex-
tracurricular activities is found in State ex rel. Bartmess v. Board of
Trustees of School District No. 1.66 In Bartmess, the Montana
Supreme Court stated that where a school rule regulates participation
in extracurricular activities, Montana law requires the court to bal-
ance the educational purpose to be served by the rule against the stu-
dent's limited right to participate in nonessential school activities. 67

The Bartmess court concluded that the government's interest in pro-
moting academic performance outweighed the student's interest in

58. See id. at 1313-15 (discussing various state constitutions and their guarantee
of free public education).

59. MONT. CONST. art. X, § 1.
60. Kaptein, 931 P.2d at 1316. The court noted that Tami's claim was like that of

the plaintiffs in State ex rel. Bartmess v. Board of Trustees of Sch. Dist. No.1, 726 P.2d
801, 804-05 (Mont. 1986), wherein the Montana Supreme Court addressed the narrow
issue of a student's right to participate in extracurricular activities without addressing
the issue of whether the right to an education itself is a fundamental right. Id.

61. Kaptein, 931 P.2d at 1315.
62. See infra note 63 and accompanying text.
63. 350 F. Supp. 1180 (D. Mont. 1972).
64. Moran v. School Dist. #7, Yellowstone County, 350 F. Supp. 1180, 1187(D.

Mont. 1972).
65. Moran, 350 F. Supp. 1180, 1187 (D. Mont. 1972).
66. 726 P.2d 801 (Mont. 1986).
67. Id. For an explanation of the balancing test see infra notes 125-28, 281 and

accompanying text.
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competing in extracurricular activities. 68 Therefore, the court held
that participation in sports programs could be regulated by requiring
a 2.0 grade point average as a condition of eligibility to participate in
sports programs.6 9 The Bartmess court found the rule to be permissi-
ble because it promoted classroom performance over participation in
non-essential school activities such as sports.70

The Montana Supreme Court in Kaptein followed the reasoning in
Bartmess, stating that Tami's limited right to participate in extracur-
ricular activities must, consistent with Bartmess, be weighed against
the Conrad District's legitimate purpose for requiring full-time enroll-
ment in public schools as a prerequisite to participation in school
sports.7 1 The court in Kaptein noted that the Montana Constitution
emphasized the concept of a "system" of education, including the inte-
gration of extracurricular and academic activities. 7 2 The court then
stated that the Conrad District's interest in requiring full-time enroll-
ment outweighed Tami's interest in participating in extracurricular
activities. 73 The Conrad District envisioned an integrated "system" of
extracurricular activities, academic courses and elective courses
which all compliment each other.74 The court stated that it could not
conclude that Tami's interests in participating in extracurricular ac-
tivities outweighed the Conrad District's interest in an effective inte-
gration by limiting participation to full-time students. 7 5

THE CONCURRING OPINION

In his concurring opinion, Justice Nelson expressed concern that
the majority's decision might be construed to suggest that a school-
aged child in Montana does not have a fundamental right to a free
public education. 76 The concurrence stated unequivocally that the
Montana Constitution makes the right to an education a fundamental
right.7 7 Additionally, the concurrence stated that the right to an edu-

68. State ex rel. Bartmess v. Board of Trustees of Sch. Dist. No.1, 726 P.2d 801, 805
(Mont. 1986).

69. Bartmess, 726 P.2d at 805.
70. Id. at 805. The court stated that "it cannot be denied that the rule is an incen-

tive for those students who wish to participate in extracurricular activities. It also pro-
motes adequate time to study for those students who have not maintained a 2.0 grade
average. We conclude that the classification is a reasonable one." Id.

71. Kaptein, 931 P.2d at 1316. The court stated that "[wie determine that
Kapteins' claim of a right to participate, like the relators in Bartmess, must be analyzed
under a middle-tier analysis." Id.

72. Kaptein, 931 P.2d at 1317.
73. Id.
74. Id.
75. Id.
76. Kaptein, 931 P.2d at 1318 (Nelson, J., concurring in judgment).
77. Id. (Nelson, J., concurring in judgment).
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cation must be viewed as fundamental because one can scarcely exer-
cise his or her rights in general without the benefit of an education.78

The concurrence also noted that Article X, section six of the Mon-
tana Constitution prevents sectarian school students from participat-
ing in public school extracurricular activities. 79 The concurrence
stated that allowing Tami, a student enrolled in a private sectarian
school, to participate in public school extracurricular activities would
violate the Montana constitutional prohibition against appropriating,
directly or indirectly, public funds for any religious purpose.80 The
concurrence reasoned that the Kapteins were attempting kto use the
judicial system to shift the burden of funding private school sports
programs and other extracurricular activities onto the public school
system.8 '

THE DISSENTING OPINION

Justice Gray concurred with Justice Nelson's analysis.8 2 How-
ever, Justice Gray also dissented in part from the majority's opinion,
finding that Bartmess was not applicable to the facts of Tami's case.8 3

Bartmess, the dissent reasoned, involved students already enrolled in
the public school system seeking to fully participate in that system.8 4

The dissent stated that Tami, on the other hand, had a choice to enter
the public school system, but chose not to do so. 85 The facts of Kaptein
made Bartmess inapplicable; therefore, the dissent concluded that the
Kapteins' case should have been analyzed in light of the Montana con-
stitutional prohibition against spending public money for religious
purposes, not under a middle-level scrutiny standard as used in
Bartmess.8

6

BACKGROUND

HISTORY OF PUBLIC EDUCATION

The United States Constitution does not guarantee school-aged
children the right to a public education.8 7 Thus, in the early days of
this country, most children were home schooled because no public

78. Id. (Nelson, J., concurring in judgment).
79. Id. (Nelson, J., concurring in judgment).
80. Id. at 1318-19 (Nelson, J., concurring in judgment).
81. Id. at 1319 (Nelson, J., concurring in judgment).
82. Kaptein, 931 P.2d at 1319 (Gray, J., concurring in part and dissenting in part).
83. Id. at 1319-20 (Gray, J., concurring in part and dissenting in part).
84. Id. at 1320 (Gray, J., concurring in part and dissenting in part).
85. Id. (Gray, J., concurring in part and dissenting in part).
86. Id. at 1319-20 (Gray, J., concurring in part and dissenting in part).
87. Lisa M. Lukasik, The Latest Home Education Challenge: The Relationship Be-

tween Home Schools and Public Schools, 74 N.C. L. REV. 1913, 1942 (1996).

1998] 1309



CREIGHTON LAW REVIEW

schools existed.8 However, by the year 1918, the responsibility for
educating children had shifted from the parents to the state.8 9 Today,
most states make the establishment and operation of a system of pub-
lic schools a top priority.90 In particular, the Montana Constitution
states: "It is the goal of the people to establish a system of education
which will develop the full educational potential of each person.
Equality of educational opportunity is guaranteed to each person of
the state."9 1

The reason for establishing and operating public school systems is
the state's interest in preparing its children to succeed professionally
and in life.9 2 Experts have agreed that "education is perhaps the most
important function of state and local governments." 93 The Montana
Supreme Court has stated that "[iun our modern, technological, infor-
mation-oriented society one's constitutional right to seek gainful em-
ployment, to vote, to express one's views, to pursue life's basic
necessities, to acquire and possess property and to seek safety, health
and happiness, all, in a very real sense, depend upon a person's educa-
tion."94 The state's interest in preparing its school-aged children for
success through education is so strong that states may require by law
that school-aged children attend school. 95

Parents and students, however, have long enjoyed the option of
"opting out" of the state school system in favor of home or private
schools.9 6 The decision to opt out of the state school system is cur-
rently very popular.9 7 Some one million American school-aged chil-
dren are now receiving their education at home.98 In the state of
Montana, the number of students being educated at home or in pri-
vate schools is approximately 11,667, or roughly seven percent of the
total number of students enrolled in public schools.9 9

A large percentage of students who have chosen to enroll in a pri-
vate or home school feel that they need or want to participate in public
school extracurricular activities. 10 0 The legal argument supporting a
home schooled student's right to participate in public schools is the

88. Lukasik, 74 N.C. L. REV. at 1917.
89. Id. at 1919-20.
90. See supra note 2 and accompanying text.
91. MONT. CONST. art. X, § 1.
92. Brown v. Board of Educ. of Topeka, 347 U.S. 483, 493 (1954).
93. Brown, 347 U.S. at 493.
94. Kaptein, 931 P.2d at 1318 (Nelson, J., concurring specially in judgment).
95. Lukasik, 74 N.C. L. REV. at 1942.
96. Brief for Respondent at 16, Kaptein v. Conrad Sch. Dist., 931 P.2d 1311 (Mont.

1997) (No. 96-490).
97. See infra notes 98-99 and accompanying text.
98. Lukasik, 74 N.C. L. REV. at 1913.
99. Amici Curiae Brief for Respondent at 5, Kaptein (No. 96-490).

100. Lukasik, 74 N.C. L. REV. at 1915.
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constitutional requirement that once a state offers public education,
the state must offer it to all children equally. 1 1 However, the public

schools are governed and supervised by local school boards with broad

discretionary powers to determine the methods of operation of the

public schools. 10 2 Local school boards determine what the schools'

needs are, the character of the schools, and the curricular stan-

dards.' 0 3 Often, school boards require full-time enrollment in the

public schools as a precondition to eligibility for participation in extra-

curricular activities. 10 4 Thus, when non-enrolled students request

permission to participate in public school extracurricular programs

pursuant to their state right to an education, the student's right to an

education conflicts with the local school board's statutory powers to

supervise and govern the affairs of state public schools.' 0 5

JUDICIAL REVIEW OF RULES OR LAws AFFECTING EDUCATIONAL

RIGHTS

Historically, public schools have operated independently of legis-

lative control; therefore, courts have been cautious to intervene in ed-

ucational matters that legislatures have left to local school
authorities.' 0 6 Public opinion finds that local control over school af-

fairs is preferable because local officials are aware of the special cir-

cumstances of the community.' 0 7 Occasionally, however, courts

intervene and scrutinize the school board's actions.' 0 8 For example,

courts will intervene if the board's rule violates a provision in the

state constitution, such as appropriating public money for the benefit
of a religious educational institution.10 9 In the majority of instances,

101. Id.; Brown, 347 U.S. at 493.
102. MONT. CONST. art. X, § 9.
103. Swanson v. Guthrie Indep. Sch. Dist. No. I-1, 942 F. Supp. 511, 515 (W.D. Okla.

1996).
104. Swanson, 942 F. Supp. at 513.
105. See infra notes 165-281 and accompanying text.
106. Comment, Developments in the Law-Academic Freedom, 81 HARV. L. REV.

1045, 1148-51 (1968).
107. Id. at 1149-50.
108. See infra notes 223-81 and accompanying text.
109. See Spears v. Honda, 449 P.2d 130 (Haw. 1968) (stating that a school board

rule which provides busing for students of private religious schools violates the Hawaii

constitutional provision against appropriating public money for religious purposes).
But see School Dist. of Hartington v. Nebraska State Bd. of Educ., 195 N.W.2d 161 (Neb.

1972) (holding that a school district's lease agreement and use of buildings to provide
instructional services to educationally deprived children, some of whom attended pri-
vate sectarian schools, did not violate Nebraska's constitutional prohibition of appropri-
ating public money for religious purposes). See generally NEB. CONST. art. VIII, § 11
(stating that "[tihe state shall not accept money or property to be used for sectarian
purposes; PROVIDED, that the Legislature may provide that the state may receive
money from the federal government and distribute it in accordance with the terms of
any such federal grants, but no public funds of the state, any political subdivision, or
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courts do not interfere with the board's judgment as to a school rule or
policy." 0 Only when the policy or rule is arbitrary and unreasonable
do courts invalidate a school rule."' However, that trend is chang-
ing.112 Courts presently are less reluctant to defer to the judgment of
local school boards. 13

When courts do intervene, commentators have explained that the
constitutionality of state action is subject to one of three levels of scru-
tiny: the highest level, "strict scrutiny"; an intermediate level, "inter-
mediate scrutiny" or "middle-tier scrutiny"; and the lowest level,
"rational relationship scrutiny."114 In the context of a student's right
to participate in the public school system, the constitutional issue is
equal protection of the law under the Fourteenth Amendment of the
United States Constitution. 115

Equal protection requires that persons in similar situations be
treated similarly.116 Once a state establishes a system of public edu-
cation, it must offer the opportunity to participate therein to all
school-aged children on an equal basis. 117 Where the student claims
that the school board's rule violates equal protection, the federal
courts examine the rule under one of the three levels of scrutiny men-
tioned above. 118

If the state action affects a fundamental right, the court will show
little deference to the state's judgment. 119 In such cases, federal
courts apply the strict scrutiny test requiring the state to show a "com-
pelling" reason for enacting the rule and also requiring the state to
demonstrate that the rule in question was necessary to achieve the

any public corporation may be added thereto"); MONT. CONST. art. X, § 6 (stating that
"[tihe legislature, counties, cities, towns, school districts, and public corporations shall
not make any direct or indirect appropriation or payment from any public fund or mon-
ies, or any grant of lands or other property for any sectarian purpose or to aid any
church, school, academy, seminary, college, university, or other literary or scientific in-
stitution, controlled in whole or in part by any church, sect, or denomination").

110. Board of Directors of Indep. Sch. Dist. of Waterloo v. Green, 147 N.W.2d 854,
858 (Iowa 1967).

111. Green, 147 N.W.2d at 858.
112. JOSEPH R. MCKINNEY & THELBERT L. DRAKE, The School Attorney and Local

Educational Policy-Making, 93 EDUC. L. REP. 481, 481 (Nov. 1994) (discussing the ever-
increasing involvement of courts in school matters).

113. Id.
114. JOHN E. NowAK & RONALD D. ROTUNDA, Constitutional Law § 14.3, 600-03

(5th Ed. 1995).
115. San Antonio Indep. Sch. Dist. v: Rodriguez, 411 U.S. 1, 6, 30 (1973).
116. NowAK & ROTUNDA, Supra, note 114, at 597.
117. Rodriguez, 411 U.S. at.30.
118. See infra note 117 and accompanying text.
119. NowAK & ROTUNDA, Supra, note 114, at 601-02.
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desired end. 120 School board rules affecting a student's free exercise
of religion will be subject to strict scrutiny.121

If the state action does not affect any fundamental right or in-
fringe upon constitutional provisions, federal courts apply a rational
relationship scrutiny to the state action. 122 Under this test, the state
must merely demonstrate that the rule enacted bears some rational
relationship to a constitutionally permissible end. 123 Most rules or
policies enacted by local school boards are tested under this lesser
standard of review. 124

On occasion, courts apply a middle-tier or intermediate scrutiny
test to school board rules. 125 Intermediate scrutiny is not as exacting
as strict scrutiny and gives less deference to the government than
under the rational relationship standard.126 Under a middle-tier
scrutiny, states are required to show a "substantial relationship" be-
tween the rule enacted and an "important" state purpose to be
achieved by the rule.127 School rules regulating marriage and rules
completely denying access to the education system are examples of
school rules that have been tested under a middle-tier scrutiny.128

The Montana Supreme Court has also recognized three levels of
scrutiny under which the constitutionality of a school board's rule may
be tested. 129 Whether tested by the Montana Supreme Court or the
federal courts, school board rules affecting only the right to participate
in extracurricular activities after the student has chosen to enroll in
home or private school are generally upheld by the courts. 130 Below
are examples of school and state enacted rules which were analyzed
under one of the three levels of judicial scrutiny. 131

120. Id.
121. See infra notes 165-86 and accompanying text.
122. NowAK & ROTUNDA, Supra, note 114, at 601, 608.
123. Id. at 601.
124. See, e.g., Denis J. O'Connell High Sch. v. Virginia High Sch. League, 581 F.2d

81, 84 (4th Cir. 1978) (applying a rational relationship test to a public school policy
regulating the right to participate in sporting events); Rodriguez, 411 U.S. at 44 (apply-
ing a rational relation test to Texas' system of financing its public schools).

125. See infra notes 147-60 and 223-81 and accompanying text.
126. NowAK & ROTUNDA, Supra, note 114, at 603.
127. Id.
128. See infra notes 147-60 and 223-41 and accompanying text.
129. Bartmess, 726 P.2d at 803.
130. See infra notes 165-281 and accompanying text.
131. See infra notes 132-281 and accompanying text.
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GENESIS OF THE RATIONAL RELATIONSHIP AND INTERMEDIATE
SCRUTINY TESTS IN CASES INVOLVING EDUCATION RIGHTS

One of the earliest cases to address a student's right to an educa-
tion was San Antonio Independent School District v. Rodriguez.132 In
Rodriguez, the United States Supreme Court applied the rational rela-
tionship test to Texas' system of funding its public schools. 18 3 In Rod-
riguez, the plaintiffs filed a complaint in the United States District
Court for the Western District of Texas, arguing that the state's sys-
tem of funding public education resulted in less money for schools lo-
cated in poorer areas of the state than for schools located in wealthy
areas, therefore, denying those students equal educational opportuni-
ties. 134 Under the funding system, Texas school districts received
money from the state as well as money derived from local property
taxes.' 3 5 The location of industrial and commercial property played
an important role in determining how much money could be raised by
a school district.' 3 6 Because the school districts in which the plaintiffs
resided lacked industrial and commercial property, those districts
were unable to supply their schools with as much money as districts in
which industrial and commercial property was located.' 3 7 The result
was that the poorest district received approximately $356 a year per
student while the wealthiest district received approximately $594 per
student. 138 The District court found that the state funding system
discriminated on the basis of wealth, which, according to the district
court, represented a "suspect class."' 3 9 The court applied strict scru-
tiny which requires a showing of a compelling interest. 14" Under the
"compelling interest" test, the district court found the state's method
of funding public schools violated the Equal Protection Clause of the
Fourteenth Amendment. 141 The State of Texas appealed to the
United States Supreme Court.142

132. 411 U.S. 1 (1973) (stating that the right to an education is not a fundamental
right and that state laws regulating education are subject to the rational relationship
test the same as is required of state social and welfare legislation).

133. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 6, 44 (1973).
134. Rodriguez v. San Antonio Indep. Sch. Dist., 337 F. Supp. 280, 280-82 (W.D.

Tex. 1971).
135. Rodriguez, 411 U.S. at 9-10.
136. Id. at 8.
137. Id. at 8-16.
138. Id. at 12-13.
139. Id. at 16. A "suspect class" is a group of people needing special protection

under the law because the group has a history of receiving unequal treatment, being
politically powerless, and being perceived as saddled with disabilities. Id. at 28.

140. Rodriguez, 411 U.S. at 116. See supra note 119-20 and accompanying text.
141. Id. at 16.
142. Id. at 6. Direct appeal to the United States Supreme Court is possible. 28

U.S.C. § 1253 (West 1998).
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On appeal, the United States Supreme Court noted that the

state's system of funding did not deny access to the education system
and that, though some schools received more money than others, all

students had access to a basic education. 14 3 The Court stated that

wealth was not a suspect class.' 4 4 The Court also stated that educa-
tion was not a fundamental right under the federal constitution and,

therefore, the state law in question would be subject to the rational

relationship test. 145 Under a rational relationship analysis, the Court

found Texas' system of funding public schools to be rational and not

purposefully discriminatory; therefore, it was constitutional.' 46

Nine years later, in Plyler v. Doe,14 7 the United States Supreme

Court appeared to endorse an intermediate level of scrutiny to state

laws which resulted in a complete denial of access to an education in

state public schools. 148 In Plyler, the plaintiffs filed a complaint in the

United States District Court for the Eastern District of Texas, chal-
lenging a Texas law which prohibited children of illegal aliens from

attending state public schools.' 4 9 The district court struck down the

state law, finding that the children of illegal aliens were protected by

the Fourteenth Amendment of the United States Constitution and

that the law had no rational basis.1 5 0 The district court reasoned that

a law aimed at children because of their nationality might be the type

of law for which strict scrutiny was designed, but found no reason to

analyze the law under strict scrutiny because it had already been

found to have no rational basis.' 5 ' The State appealed to the United
States Court of Appeals for the Fifth Circuit. 152

On appeal, the Fifth Circuit upheld the district court's Fourteenth
Amendment Equal Protection analysis.' 5 3 The Fifth Circuit found, as

did the district court, that Texas' law was not constitutional under any
standard because the law had no rational basis. 15 4 The State ap-
pealed to the United States Supreme Court.15 5

143. Rodriguez, 411 U.S. at 37.
144. Id. at 28.
145. Id. at 35, 44.
146. Id. at 55.
147. 457 U.S. 202 (1982) (stating that the right to an education is not fundamental,

but is more important than the rights associated with social welfare legislation, the
result being that more than a rational basis is required for a state law denying access to
the state's schools to be found constitutional).

148. See Plyler v. Doe, 457 U.S. 202, 205, 223-24 (1982) (holding that a child cannot
be denied an education unless the statute supports a substantial state goal).

149. Plyler, 457 U.S. at 205-06.
150. Id. at 208.
151. Id. at 207-08.
152. Doe v. Plyler, 628 F.2d 448, 448 (5th Cir. 1980).
153. Plyler, 457 U.S. at 208-09.
154. Id. at 209.
155. Id.
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The Supreme Court found that school-aged children have no fun-
damental right to an education, but also stated that education is not
merely a benefit associated with government welfare and social legis-
lation.156 Education, the Court reasoned, was central to any child's
ability to function successfully in today's society and necessary to par-
ticipate in our system of government. 157 Because education is so im-
portant, the Court required the state to show a "substantial" goal or
purpose for enacting the legislation.15 8 The Court found that any ben-
efit Texas might receive from denying children of illegal aliens access
to Texas public schools was far outweighed by the negative effects
such action would have on the children, the state of Texas, and the
nation. 159 Therefore, the Supreme Court upheld the Fifth Circuit's
decision that the Texas law was unconstitutional. 160

Unlike Rodriguez, Plyler involved a state law which completely
denied certain children access to the schools of Texas. 1 1 Plyler
showed that a complete denial of the opportunity to receive an educa-
tion may be grounds for intermediate scrutiny. 16 2 After the Supreme
Court's decisions in Rodriguez and Plyler, state and federal courts
have had numerous opportunities to analyze state laws and school
rules affecting a student's right to an education. 16 3 Occasionally,
courts have applied a strict scrutiny to such rules; but in the majority
of cases, courts analyze such rules under a lesser standard of
review. 164

STANDARD OF REVIEW FOLLOWING RODRIGUEZ AND PLYLER

In Thomas v. Allegany County Board of Education,165 the Mary-
land Court of Special Appeals applied a strict scrutiny test to a rule
enacted by the Allegany County Board of Education. 166 The plaintiffs
filed suit in Maryland state court, asserting that a rule enacted by the
Allegany County Board of Education ("Allegany Board") violated the
plaintiffs free exercise of religious rights under the First Amendment,

156. Id. at 221.
157. Id.
158. Id. at 223-24.
159. Id. at 230.
160. Id.
161. Compare Rodriguez, 411 U.S. at 281-82 (involving a state law that provided an

opportunity for at least a basic public education) with Plyler, 457 U.S. at 205 (involving
a state law which completely denied access to an education to children of illegal aliens).

162. NowAK & ROTUNDA, Supra, note 114, at 603.
163. See infra notes 165-281 and accompanying text.
164. See infra notes 165-281 and accompanying text.
165. 443 A.2d 622 (Md. Ct. Spec. App. 1982) (stating that school rules infringing

upon a student's right to the free exercise of religion are subject to strict scrutiny).
166. Thomas v. Allegany County Bd. of Educ., 443 A.2d 622, 624, 626 (Md. Ct. Spec.

App. 1982).
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their equal protection rights and the right to a free public education
under Maryland law. 167 The plaintiffs were various students attend-
ing Bishop Walsh High School ("Bishop Walsh"), a private religious
school, who desired membership in the All-County High School Band
("Band").' 6 8 The court found that the Allegany Board had a compel-
ling interest in permitting only public school students to participate in
the Band.169

During the academic years of 1978 and 1979, the Allegany Board
permitted private school students as well as public school students to
be members of the Band if selected through an audition process. i7 0

But in 1980, the Allegany Board changed its rules and would allow
only students enrolled in public schools to be members of the Band.1 71

Band membership included the following benefits: "experience of per-
forming under pressure and in a competitive atmosphere, enhanced
resume value by citing involvement in the Band, and finally, exposure
to individuals who can provide information as to college level music
programs."

17 2

The students attending Bishop Walsh argued that the Board's
policy of permitting only students from public schools to be members
of the Band violated (1) the students' free exercise of religion, (2) the
students' right to equal protection under the Maryland and United
States Constitutions, (3) the students' right to freedom of educational
choice, and (4) the students' statutory right to a free public education
under Maryland law.' 7 3

In addressing these arguments, the Maryland Court of Special
Appeals stated that while parents have the right to choose the reli-
gious training of their children, the right to make such a choice does
not include the right to educate their children in private religious
schools and remain eligible for participation in public school pro-
grams.174 Additionally, the court stated that the free exercise of reli-
gion as guaranteed by the First Amendment is not violated unless (1)
a legitimate religious belief is denied, interfered with or burdened;
and (2) the state interest causing the burden on the free exercise of

167. Allegany, 443 A.2d 622, 624-27.
168. Id. at 625.
169. Id. at 625-26.
170. Id. at 624-25. The tryout process consisted of performing before professors of

neighboring universities who analyzed the students' performances and then rated the
students on a range from one to six. Id. at 624. Students with the highest ratings were
chosen to participate in the Band. Id. Three of the original plaintiffs in this action
received the highest rating during their auditions and would have been Band members
if the Board had not changed its policy. Id. at 624-25.

171. Allegany, 443 A.2d at 624.
172. Id.
173. Id. at 624-27.
174. Id. at 625.
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religion is not of "sufficient magnitude to override the interest claim-
ing protection under the free exercise clause."175 The court found that
the students' ability to freely exercise religion was "minimally" im-
pacted; and the Board's interest in its policy was legitimate, due to the
administrative nightmare that would result if students of private
schools could participate in public school programs.176 Further, the
court stated that the Allegany Board, not the courts, should determine
at what point the administrative disruption was excessive. 17 7

As to the students' equal protection argument, the court reasoned
that when the asserted right is participation in public school extracur-
ricular activities, the test generally applied to the rule in question is
that of a rational relationship test.178 Because the court had already
determined that the burden on the students' free exercise of religion
was minimal when compared to the Board's legitimate interest in
avoiding administrative nightmares, the Board's policy also satisfied
the equal protection claim.179

The students' third argument concerned their right to freedom of
educational choice under the Fourteenth Amendment.' 8 0 The court
reasoned that the right to educational choice conferred only the right
to choose where the students would receive their education.18 ' In this
instance, the students chose Bishop Walsh over the public schools be-
cause of its superior academic programs; thus, "the choice ha[d] been
exercised, and now they cannot be heard to complain."18 2

The students' final argument related to the right to a free public
education under the Maryland Constitution and state statute.'8 3 The
court found that the Maryland Constitution guaranteed the right to a
free public education; however, the court stated that various Mary-
land statutes also granted school boards the power to maintain a "uni-
form system" of public education.' 8 4 The court found that an
administrative nightmare could result if the students of private
schools were permitted to participate in public school programs.' 8 5

176. Id.
176. Id. at 625-26. Theoretically, a private school without a quality chemistry

teacher could transfer the entire student body to the public school to attend chemistry
class. Id. at 626.

177. Allegany, 443 A.2d at 626.
178. Id.
179. Id.
180. Id.
181. Id. at 626-27.
182. Id. at 625, 627.
183. Id. at 627. The plaintiffs cited MD. CONST. art. VIII, § 1 and MD. CODE ANN.,

EDUC. § 7-101(a). Id.
184. Allegany, 443 A.2d at 627.
185. Id.
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Thus, the court found the students' arguments invalid under state and
federal law and the Board's rule was subsequently upheld.18 6

As opposed to Allegany, in which the court applied strict scrutiny
to a school rule implicating a student's right to the free exercise of
religion, most courts apply a rational relationship scrutiny to school
board rules affecting a student's right to participate in public school
extracurricular activities.' 8 7 In Denis J. O'Connell High School v.
Virginia High School League,'88 the United States Court of Appeals
for the Fourth Circuit applied the rational relationship test to a school
rule prohibiting students attending private schools from competing in
the Virginia High School League ("League") sports contests.' 8 9 In
O'Connell, a private Catholic school (Denis J. O'Connell High School)
brought suit in the United States District Court for the Eastern Dis-
trict of Virginia, claiming their exclusion from the League's athletic
program constituted a violation of the Equal Protection Clause of the
Fourteenth Amendment. 190 The district court found that the League's
rule did not satisfy the rational relationship test because the League
had not shown that participation by the private Catholic school in
League sporting events would violate the Establishment Clause of the
First Amendment. 191 The League then appealed to the United States
Court of Appeals for the Fourth Circuit.192

On appeal, the Fourth Circuit found that every Virginia public
high school belonged to the League but one.193 The court also found
that the League's constitution allowed only public schools to be mem-
bers, and that the League was supported by public funds as well as
gate receipts derived from League athletic events. 194

The plaintiffs from the various private schools argued that exclud-
ing their athletes from membership in the League and from participa-
tion in League sponsored athletic events denied the student athletes
an equal opportunity to compete for athletic scholarships, professional
bonuses, and additional benefits available to gifted athletes. 195 The
League made three arguments in support of its policy of excluding pri-
vate schools: (1) the League argued that no federal question existed,
thus, jurisdiction was lacking; (2) the League argued that its exclusion

186. Id.
187. Id.
188. 581 F.2d 81 (4th Cir. 1978)
189. Denis J. O'Connell High Sch. v. Virginia High Sch. League, 581 F.2d 81, 83-84

(4th Cir. 1978).
190. O'Connell, 581 F.2d at 81, 83.
191. Id. at 84.
192. Id. at 81.
193. Id. at 83.
194. Id.
195. Id.
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policy was rationally related to its interest in enforcing eligibility
rules related to transfer students; and (3) the League contended that
the Catholic school's participation would violate the Establishment
Clause of the First Amendment. 196

The Fourth Circuit Court ruled in favor of the League, basing its
ruling in part upon the potential ability of students to choose their
high school based on athletic programs in a manner inconsistent with
the "spirit" of the League. 19 7 The Fourth Circuit stated that when a
state legislature acts, they are presumed to act within their constitu-
tional powers; and "[wihere, as here, there is no fundamental right or
suspect classification involved, the test to determine the validity of
state legislation is whether the statutory classification bears some ra-
tional relationship to a legitimate state purpose."' 9 8

The Fourth Circuit found that the "spirit" of the League was
designed to accomplish the following: (1) to aid the total education of
pupils; (2) to promote the educational values which are inherent in
interscholastic activities; and (3) to prevent undesirable recruiting ac-
tivities in which students are influenced to transfer from one school to
another for League activities. 199

The Fourth Circuit gave special consideration to the "spirit" of the
League and how certain recruiting tactics violated the spirit of the
League.20 0 The Fourth Circuit stated that under the current policy,
students are not subject to undesirable recruiting practices.2 0 1 How-
ever, the Fourth Circuit noted that private schools often have no geo-
graphical limitation from which to receive students; therefore, "[i]f...
private schools were admitted to the League, a student eligible to at-
tend such schools could choose to attend any of them or to attend his
public school, [would] thus expos[e] himself to the potential pressures
that the league seeks to forestall, and perhaps bas[e] his ultimate
choice on athletic considerations in violation of the above mentioned
'league spirit.' 2 02

The Fourth Circuit found that the League's exclusion policy "was
rationally related to a legitimate state objective." 20 3 The Fourth Cir-
cuit reasoned that the chosen method of achieving the legitimate state
objective does not have to be the best method available, but must

196. Id.
197. Id. at 86, 88.
198. Id. at 84-85.
199. Id. at 86.
200. See id. at 86-87 (discussing other examples of the problems related to illegal

recruiting tactics).
201. Id. at 87.
202. Id. at 85, 87.
203. Id. at 88.
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"make[ I sense in light of the purpose sought to be achieved; beyond
that point the wisdom of the State must be allowed to prevail." 20 4 The
court noted that because the exclusion policy was found to be constitu-
tional, addressing the Establishment Clause issue was unneces-
sary. 20 5 Thus, under the rational relationship test, the school rule
was constitutional.

20 6

Similarly, in Swanson v. Guthrie Indep. School Dist. No. 1-1,20 7

the United States District Court for the Western District of Oklahoma
held that the plaintiff had no fundamental right to attend public
school on a part-time basis.208 Swanson involved Annie Swanson, an
eighth grade student who was receiving a home-school education but
who desired to participate in the Guthrie Independent School Dis-
trict's ("Guthrie District") educational system on a part-time basis.20 9

During Annie's seventh grade year, she was allowed to enroll in two
one-hour courses; and prior to beginning the eighth grade, Annie was
permitted to pre-enroll in various eighth grade courses. 2 10 However,
the Guthrie District's new superintendent told Annie and her parents
that they must make a request for part-time enrollment to the Guth-
rie School District Board of Education ("Guthrie Board").2 11 Upon
hearing Annie's request to attend school on a part-time basis, the
Guthrie Board adopted a policy that only full-time students would be
eligible to enroll in the Guthrie District public schools, stating that
"'[in the event the State Department of Education advises us that
part-time students can be counted for state aid purposes, the Board
will reconsider this policy."' 2 12

The Guthrie Board entertained the Swansons' request that Annie
be allowed to attend public school on a part-time basis on two separate
occasions, and the Board reaffirmed its full-time enrollment policy
each time.2 13 Subsequently, the Swansons filed suit in the United
States District Court for the Western District of Oklahoma, making

204. Id. at 87-88.
205. Id. at 88.
206. Id.
207. 942 F. Supp. 511 (W.D. Okla. 1996).
208. Swanson v. Guthrie Indep. Sch. Dist. No.I-l, 942 F. Supp. 511, 514-15 (W.D.

Okla. 1996). The court also found that education is under the control of local and state
authorities. Id. at 515. (citations omitted). The absence of a fundamental right and
deference to state action are consistent with the rational relationship test. See supra
notes 122-24.

209. Swanson, 942 F. Supp. at 513.
210. Id.
211. Id.
212. Id. Public schools in Oklahoma receive state money according to the number of

full-time students enrolled in the district. Id. Part-time students are not counted to-
ward a school's money allotment. Id.

213. Swanson, 942 F. Supp. at 513.
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the following arguments: (1) the Guthrie Board's policy violated An-
nie's state right to a free public education; (2) the Guthrie Board's pol-
icy violated Annie's parents' right to control the education and
upbringing of their child; (3) the Board's policy violated the Swansons'
right to freely exercise their religious beliefs; (4) the Board's policy
violated the Religious Freedom Restoration Act; and (5) the Board's
policy violated the Oklahoma Governmental Tort Claims Act.2 14

As to the Swansons' first argument, the district court stated that
while Oklahoma law did create a right to a free public education, it did
not create a property right to a free part-time public education when
an alternative, home school education, had been chosen. 215 The court
found that Annie's right to an education in the state's public schools
had not in fact been denied because Annie could at any time choose to
avail herself of a free public education.216 The court noted that the
Guthrie District had merely set a requirement, consistent with its
statutory powers to oversee the affairs of the public schools, that ful-
filled its duty to maintain a complete public school education. 217

Regarding the Swansons' second argument, the court found that a
parent's right to control the education of a child is not absolute, but is
limited by powers given to local and state authorities. 218 In the Swan-
sons' case, the Board heard Annie and her parents on three separate
occasions, which constituted due process. 219 The district court deter-
mined that the Guthrie Board's policy did not infringe on Annie's right
to a free public education, and the Swansons' claimed right to direct
Annie's upbringing did not include individual control over public
education. 220

As to the Swansons' claim that the Board's policy violated the
Swansons' right to freely exercise religious beliefs, the district court
stated that the Board's policy did not violate any cardinal principal of
the Swansons' religion or compel Annie to do or not to do something
contrary to her religious beliefs or compel Annie to avow or disavow
any religious belief.22 1 The Swansons contended that their religious

214. Id. at 511, 513-14.
215. Id. at 514-15.
216. Id. at 515. See OKLA. STAT. ANN. tit. 70, § 5-117(A)(3) (West 1996).
217. Swanson, 942 F. Supp. at 515. See OKLA. STAT. ANN. tit. 70, § 5-117(A)(3)(West

1996).
218. Swanson, 942 F. Supp. at 515.
219. Id. at 513, 515.
220. Id. at 515.
221. Id. at 516-17.
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beliefs made home school a necessity, but did not preclude some par-
ticipation in public school. 2 22

CASES IN WHICH THE COURT APPEARED To APPLY INTERMEDIATE

SCRUTINY

In Moran v. School District #7, Yellowstone County,2 23 the United
States District Court for the District of Montana carefully scrutinized
a school board rule regulating a student's eligibility to participate in
extracurricular activities based solely on the student's marital sta-
tus. 2 2 4 Steven Moran, a married student, sought an injunction
against the Montana School District #7, Yellowstone County ("Yellow-
stone District") in the United States District Court for the District of
Montana by challenging the constitutionality of the Yellowstone Dis-
trict's rule prohibiting married students from participating in extra-
curricular activities. 22 5 The district court held that an injunction was
proper because the plaintiff was in his senior year of high school and
would be denied his opportunity to earn an athletic scholarship if the
injunction was not granted. 2 26

Steven Moran was a senior at Laurel High School ("Laurel"), lo-
cated in Laurel, Montana, who wished to play high school football, but
was denied solely on the basis of his marital status.22 7 The facts
stated that Steven was not a discipline problem, that he had previ-
ously participated in extracurricular activities other than football,
that he might be eligible for a football scholarship if allowed to com-
pete, and that the Yellowstone District policy might cause Steven to
view his marriage as a hindrance to his education. 228

Steven argued that the Yellowstone District's rule was a depriva-
tion of his constitutional rights under the Fourteenth Amendment, as
the District's rule violated his equal protection rights, freedom of asso-
ciation rights, and privacy in marital relations rights.22 9 The court's
inquiry was centered on whether a reasonable basis existed for classi-
fying students according to marital status. 230 In addressing this is-

222. Id. at 516. The plaintiffs stated that "their religious convictions compel them to
educate their child at home by using Christian educational tools and providing her spir-
itual, emotional, ethical and academic education." Id. (citation omitted).

223. 350 F. Supp. 1180 (D. Mont. 1972).
224. Moran v. School. Dist. #7, Yellowstone County, 350 F. Supp. 1180, 1180-82,

1187 (D. Mont. 1972); Bartmess, 726 P.2d at 803 (stating that "[s]ince [Moran] involved
the right to marriage, there was a separate ground for heightened constitutional
scrutiny").

225. Moran, 350 F. Supp. at 1181-82.
226. Id. at 1182-83.
227. Id. at 1181-83.
228. Id. at 1183.
229. Id. at 1182.
230. Id.
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sue, the court considered the Yellowstone District's stated purposes
for the policy reasons for prohibiting married students from partici-
pating in extracurricular programs. 231

The district court found Steven's right to play football to be an
important part of Montana's "thorough system" of public education as
mandated by the state constitution. 232 The Montana Supreme Court
had previously stated that the state's constitution required physical as
well as mental training and that activities such as football, though
extracurricular, are fundamental to the educational process.233 The
district court also noted Montana's long-standing public policy toward
marriage and the relationship between marriage and education.234

The district court stated that the area of marriage should be regu-
lated by the legislature, and that any other attempt to interfere with
the institution of marriage was presumptively invalid unless there ex-
ists explicit authority to regulate it. 235 Thus, the Yellowstone District
had the burden of showing express authority to enact the policy regu-
lating marriage. 236 The Yellowstone District's stated authority was

231. Id. at 1182-83. The Yellowstone District's reasons for prohibiting married stu-
dents from participating in school sports were as follows:

(a) Married students assume new and serious responsibilities. Participation in
extracurricular activities tends to interfere with discharging these
responsibilities;'
(b) A basic education program is even more essential for married students.
Therefore, full attention should be given to the school program in order that
such students may achieve success;
(c) Teenage marriages are on the increase. Marriage prior to the age set by law
should be discouraged. Excluding married students from extracurricular activ-
ities may tend to discourage early marriages;
(d) Married students need to spend time with their families in order that the
marriage will have a better chance of being successful;
(e) Married students are more likely to drop out of school. Hence, marriage
should be discouraged among teenage students.

Id.
232. Moran, 350 F. Supp. at 1183-84.
233. Id.
234. Id. at 1184. Regarding Montana's public policy toward marriage, the Montana

Legislature stated the following:
It is the intent of this act to promote the stability and best interest of marriage
and the family. Marriage is the institution that is the foundation of the family
and of society. Its stability is basic to morality and civilization, and of vital
interest to society and the state. The consequences of the marriage contract
are more significant to society than those of other contracts, and the public
interest must be taken into account always. The seriousness of marriage
makes adequate premarital counseling and education for family living highly
desirable, and courses thereon are urged upon all persons contemplating mar-
riage. The impairment or dissolution of the marriage relation generally results
in injury to the public wholly apart from the effect upon the parties immedi-
ately concerned.

Id. (quoting MONT. CODE. ANN. § 48-142 (1947)).
235. Moran, 350 F. Supp. at 1184-85.
236. See id. (stating that interference with the institution of marriage was presump-

tively invalid absent express authority to regulate in this area).
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derived from various Montana statutes and the state's constitution. 237

The court stated that no announced authority expressly empowered
the District to regulate marriage; therefore, in light of the state's pub-
lic policy regarding marriage, the District's authority to discriminate
against married students must be balanced against the interest vio-
lated by the rule.2 38

In carefully scrutinizing the policy, the district court stated that
Steven had alleged constitutional violations; thus, the burden of show-
ing that the Yellowstone District's rule was reasonably within its au-
thority and served a legitimate purpose shifted to the Yellowstone
District.239 As to the District's previously stated reasons for the policy
of excluding married students from extracurricular activities, the dis-
trict court stated the following: (1) the Yellowstone District can show
no statutory authority for regulating marriage; (2) Steven's academic
success after high school may partly depend upon participating in ex-
tracurricular activities; (3) the Yellowstone District could ensure that
those participating in extracurricular activities meet minimum aca-
demic requirements without reference to marital status; (4) discourag-
ing teenage marriage is better achieved through educational courses
before teenage students marry, not punishment based on marital sta-
tus after marriage; and (5) no facts were shown and the Yellowstone
District did not allege that permitting married students to participate
in extracurricular activities results in a disruption, moral pollution, or
disciplinary problems within a school's student body.240 Thus, the
district court held that the Yellowstone District's policy was most
likely outside the District's authority and that the plaintiff had suffi-
cient probability of success to issue the injunction requested.241

Likewise, in Snyder v. Charlotte Public School District, Eaton
County,242 the Michigan Supreme Court applied the intermediate
standard of review to a school board's rule and held that the rule vio-

237. Id. at 1185 (citing MONT. CODE ANN. § 75-5932 (1947); MONT. CODE ANN. § 75-
5933 (1947); and MONT. CONST. art. X, § 1). The Yellowstone District's stated powers
had previously been interpreted by the Montana Supreme Court as follows:

A school district is a political subdivision of the state, created for the conve-
nient dispatch of public business. The board of trustees, therefore, constitutes
the board of directors and managing officers of the corporation, and may exer-
cise only those powers expressly conferred upon them by statute and such as
are necessarily implied in the exercise of those expressly conferred. The stat-
ute granting power must be regarded both as a grant and a limitation upon the
powers of the board.

Id. at 1185.
238. Moran, 350 F. Supp. at 1185.
239. Id.
240. Id. at 1186-87.
241.. Id. at 1187.
242. 365 N.W.2d 151 (Mich. 1984).
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lated the plaintiffs equal protection rights. 24 3 In Snyder, Brenda Sny-
der, a sixth grade student attending the Charlotte Christian Academy,
desired to participate in a band course offered by the Charlotte Public
School District ("Charlotte District"). 244 Brenda's parents filed suit to
compel the Charlotte District to permit their daughter's participation
in the band in the Circuit Court of Eaton County.24 5 The circuit court
held that the Charlotte District was not required to permit Brenda's
request for part-time enrollment and that the District's rule did not
violate the Equal Protection Clause of the Fourteenth Amendment. 24 6

Brenda's parents then appealed to the Michigan Court of Appeals,
which affirmed the lower court's ruling.247 The Supreme Court of
Michigan then granted the plaintiffs leave to appeal the case to the
state supreme court.2 48

On appeal to the Michigan Supreme Court, the Snyders made the
following arguments: (1) the Charlotte District's policy violated Michi-
gan state statutes concerning public education; (2) the Charlotte Dis-
trict's policy violated the Free Exercise Clause of the First
Amendment, and (3) the Charlotte District's policy violated Brenda's
right to equal protection under the Fourteenth Amendment. 24 9 The
Charlotte District made the following assertions: (1) Michigan stat-
utes authorize local school boards to enact the policy Brenda desired
to invalidate, because the statutes authorize the boards to "set curric-
ulum and determine the operating policies of public school districts";
(2) such a policy was not arbitrary or unreasonable and, therefore,
should not be overturned by the courts; (3) students enrolled part-time
would "dilute" school programs to the detriment of full-time students;
(4) permitting part-time enrollment would cause a decline in the en-
rollment of full-time students, which would result in less state money
for public schools; and (5) permitting a program of part-time enroll-
ment would necessitate excessive coordination effort. 2 50

The Michigan Supreme Court recognized that Brenda owned her
own instrument, that the public school had room for Brenda in the
band course, and that the Charlotte District would receive state school

243. Snyder v. Charlotte Pub. Sch. Dist., 365 N.W.2d 151 (Mich. 1984). The court
stated that the right to education is more important than the right to benefits derived
from social welfare legislation. Snyder, 365 N.W.2d at 153, 154-55. However, it is not a
fundamental right. Id. at 154-55. This characterization of a right is consistent with
intermediate scrutiny. See supra notes 125-28 and accompanying text.

244. Snyder, 365 N.W.2d at 153.
245. Id. at 151, 153.
246. Id. at 153.
247. Id. at 154.
248. Id.
249. Id. at 153.
250. Id. at 154.
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aid based on Brenda's attendance in the band course.251 The court
noted that Michigan's constitution granted to state boards of educa-
tion supervisory powers over public schools, but also stated that
"[1]ocal school districts and officers, however, possess only those pow-
ers which statutes expressly, or by reasonably necessary implication,
grant to them."252 The Michigan Supreme Court found that local
school boards had the power to "establish and carry on the grades,
schools, and departments it deems necessary or desirable for the
maintenance and improvement of the schools, determine the courses
of study to be pursued, and cause the pupils attending school in the
district to be taught in the schools or departments the board deems
expedient."253 In addition, the court stated that the local school board
had the power to "make reasonable regulations relative to anything
necessary for the proper establishment, maintenance, management,
and carrying on of the public schools of the district, including regula-
tions relative to the conduct of pupils concerning their safety while in
attendance at school or enroute to and from school."254

Though the court found no specific statutory provision requiring
shared-time courses or dual enrollment of public and non-public
school students, the court did find that "shared time had been an ac-
cepted method of education in this state for over 60 years" and was
authorized by statute.255 The court also found that Michigan public
schools permitted full-time students to attend religious courses away
from public school grounds during the regular school day and that full-
time students were allowed to attend college courses away from school
grounds during the school day.2 56

Additionally, the Michigan Supreme Court stated that prior at-
tempts to prohibit a shared-time relationship between public and pri-
vate schools had been rejected by the court because such a rule would
violate a private school student's right to receive shared time instruc-
tion.2 5 7 The court explained that "programs offered in the public
schools [must] be made available to all students, whether from public
or private schools, on an equal basis."258 In light of Michigan's long
history of shared time instruction and a student's statutory right to
attend public school, the Michigan Supreme Court reasoned that su-

251. Id. at 153.
252. Id. at 156.
253. Id. (citations omitted).
254. Id. (citations omitted).
255. Id. at 157. "'[Slhared time' means an arrangement for pupils enrolled in non-

public elementary or secondary schools to attend public schools for instruction in certain
subjects .... " Id. at 154.

256. Snyder, 365 N.W.2d at 159.
257. Id. at 157-58.
258. Id. at 158 (quotation omitted).
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pervisory powers statutorily granted to local school boards did not su-
persede a child's right to participate, on a shared time basis, in the
public school system. 259

The court found no basis in the Charlotte District's arguments as
to the detrimental effect of requiring public schools to permit the en-
rollment, in certain limited subjects, of private school students. 260

The court noted that arrangements for Brenda's participation in the
band could easily be made and that the administrative difficulties
would be "minimal," especially considering the fact that the Charlotte
District permitted its full-time students to attend college courses part-
time, and that no transportation or grading or coordination problems
resulted.261

However, the court stated that public schools are not required to
provide "core curriculum" courses for non-public school students.262

Private schools are statutorily required to provide core curriculum
courses and, therefore, could not expect the public schools to provide
such courses. 263 The court stated that "if public schools can be re-
quired to satisfy in any way a parochial school's statutory responsibil-
ity to provide a core curriculum to its students, this might constitute
impermissible direct aid to the parochial school, rather than legiti-
mate aid to the students which incidentally benefits the parochial
school."2 6 4 The Michigan Supreme Court then analyzed Brenda's
right to participate in public schools on a shared time basis under the
First Amendment of the United States Constitution, which forbids
states from making any law respecting the establishment of reli-
gion.2 65 The court found no violation for the following reasons: (1) the
purpose of the shared time program was clearly secular; (2) shared
time instruction is not an endorsement of religion because the instruc-
tion would occur on public school grounds and be given by public
school employees; and (3) the resulting administrative entanglement
between the Charlotte District and the Charlotte Christian Academy
would be minimal. 266 The decision of the Michigan Court of Appeals
was reversed and Brenda was permitted to enroll in the public school
band class.2 67

259. Id. at 157, 159.
260. Id. at 159.
261. Id. at 159, 161.
262. Id. at 161. "Core curriculum" means basic courses such as mathematics, Eng-

lish, writing, science, and etc. Id.
263. Snyder, 365 N.W.2d at 161.
264. Id. at 161-62.
265. Id. at 162.
266. Id. at 162-63, 168.
267. Id. at 168.
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The only state case to specifically apply a middle-tier analysis
when addressing a student's right to participate in extracurricular ac-
tivities is State ex rel. Bartmess v. Board of Trustees of School District
No.1.268 In Bartmess, the parents of high school students attending
classes at two Helena, Montana schools filed suit in the Montana Dis-
trict Court for Lewis and Clark County, challenging the validity of a
school rule which made eligibility for participation in high school ex-
tracurricular activities contingent upon maintaining a minimum
grade point average of 2.0.269 The district court upheld the school
rule, finding that a student's right to participate in extracurricular ac-
tivities is not a fundamental right under the state and federal consti-
tutions. 270 The plaintiffs then appealed to the Montana Supreme
Court, arguing that the lower court erred in its finding that a stu-
dent's right to participate in extracurricular activities is not a funda-
mental right under the state and federal constitutions. 27 1

On appeal, the Montana Supreme Court noted that the lower
court found the rule to be reasonable and consistent with the constitu-
tionally and statutorily mandated goals of education in the state of
Montana.27 2 Thus, on appeal from the lower court, the issue before
the Montana Supreme Court was whether the lower court applied the
correct standard of review. 2 73

The Montana Supreme Court began its analysis by discussing the
three standards of review under which the rule in question could be
analyzed: strict scrutiny, middle-tier scrutiny, and rational relation-
ship scrutiny.2 74 These standards of review are virtually the same as
those applied by the United States Supreme Court and other courts in
general.2 75 Next, the Montana Supreme Court stated that fundamen-
tal rights have two characteristics: (1) they are specifically stated
within Montana's Declaration of Rights; and (2) they are rights which,
if not guaranteed, would render other constitutionally guaranteed
rights meaningless. 2 76 The court further stated that,

Our analysis of the educational provisions of our Montana
Constitution demonstrates there are competing and in some
cases contradictory viewpoints which must be considered in
determining whether the educational aspects of extracurricu-

268. 726 P.2d 801, 802-03 (Mont. 1986).
269. State ex rel. Bartmess v. Board of Trustees of Sch. Dist. No.1, 726 P.2d 801, 802

(Mont. 1986). This constitutes a "C" average. Bartmess, 726 P.2d at 802.
270. Bartmess, 726 P.2d at 802.
271. Id.
272. Id.
273. Id. at 802-03.
274. Id. at 803.
275. See supra notes 115-31 and accompanying text.
276. Bartmess, 726 P.2d at 803.
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lar activities are a right under our Constitution. We conclude
that the only standard of constitutional review which allows a
careful balancing of these competing interests is middle-tier
analysis. We therefore hold that the middle-tier constitu-
tional analysis is to be applied in determining whether the
2.0 rule violates students' right to participate in existing ex-
tracurricular activities. We further hold that this right is not
a fundamental right under the Montana Constitution. 2 77

The court found that the Board of Trustees of School District No. 1
("Trustees") promulgated the rule with the purpose of providing an
incentive for students to achieve in the classroom as well as in extra-
curricular activities and to promote the importance of grades over
achievement in extracurricular activities. 275

Under a middle-tier analysis, the Montana Supreme Court found
the Trustees' rule to be reasonable because "it cannot be denied that
the rule is an incentive for those students who wish to participate in
extracurricular activities."2 79 Also, the court found the rule to be rea-
sonable because it promoted a time allotment which would allow stu-
dents not in compliance therewith to study towards improving their
grades. 28 0 The court found the Trustees' rule to be more important
than the students' right to participate in extracurricular activities be-
cause of the "government interests in developing the full educational
potential of each person and providing a basic system of quality public
education"; thus, the Trustees' rule was valid.28 1

Each of the cases mentioned above sheds some light on a student's
right to participate in state public education systems. 28 2 Though the
various state and federal courts which have ruled on a student's right
to participate have applied different tests to the school rules being
challenged, a common thread among these cases is that most school
board rules are subject to rational relationship review and are upheld
by the courts. 28 3

ANALYSIS

In Kaptein v. Conrad School District,28 4 the Montana Supreme
Court denied Tami Kaptein's request for permission to participate in
the Conrad School District ("Conrad District") sports program. 28 5 In

277. Id. at 804-05.
278. Id. at 805.
279. Id.
280. Id.
281. Id.
282. See supra notes 132-281 and accompanying text.
283. See supra notes 132-46; 165-222; and 268-81 and accompanying text.
284. 931 P.2d 1311 (Mont. 1997).
285. Kaptein v. Conrad Sch. Dist., 931 P.2d 1311, 1312-13 (Mont. 1997).
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so doing, the court balanced, under a middle-tier scrutiny, Tami's
right to participate in extracurricular activities against the Conrad
District's statutory powers to oversee the affairs of public educa-
tion.2 86 The Montana Supreme Court's ruling invites three criti-
cisms. 28 7 First, the court erred by not applying the level of scrutiny
that requires only a rational relationship between the District's rule
and the purpose for which the rule was enacted. 28 8 A more strict test,
in effect, sterilizes the school board's ability to govern the public
schools because of the anticipated judicial oversight. 289 Second, the
Montana Supreme Court erred in finding that Tami Kapteins' right to
participate in the extracurricular activities of Montana's public
schools was analogous to the rights of the students in State ex rel.
Bartmess v. Board of Trustees of School District No.1.290 Third, the
Montana Supreme Court erred in failing to address Montana's consti-
tutional prohibition against appropriating public money in direct or
indirect aid of religion.2 9 1

THE PROPER TEST FOR SCHOOL RULES NOT AFFECTING FUNDAMENTAL

RIGHTS

The court in Kaptein applied an intermediate scrutiny (middle-
tier) test.29 2 However, the proper test of the Conrad District's rule
under the facts of Kaptein is the rational relationship test-a test
commonly applied to a rule or law which does not affect a fundamental
right and which is rationally related to a legitimate government inter-
est.29 3 Under the Montana Supreme Court's own definition, "[a]n ac-
tion which infringes upon a right which is not fundamental must only
be rationally related to a legitimate government objective." 294 Addi-
tionally, other courts have applied the same rational basis test.29 5 For

286. Kaptein, 931 P.2d at 1316-17.
287. See infra notes 288-91 and accompanying text.
288. See infra notes 292-329 and accompanying text.
289. See infra notes 311-16 and accompanying text.
290. See infra notes 330-39 and accompanying text.
291. See infra notes 340-55 and accompanying text.
292. Kaptein, 931 P.2d at 1316.
293. See supra notes 122-24 and accompanying text.
294. See State ex rel. Bartmess v. Board of Trustees of Sch. Dist. No.1, 726 P.2d 801,

803 (Mont. 1986) (stating "[glenerally, where private schools have been excluded from
participation in public school extracurricular activities, courts have applied a rational
relationship test to determine whether the private school students' constitutional rights
have been infringed upon."). See also Denis J. O'Connell v. Virginia High Sch. League,
581 F.2d 81, 84 (4th Cir. 1978) (stating: "[wihere, as here, there is no fundamental right
or suspect classification involved, the test to determine the validity of state legislation is
whether the statutory classification bears some rational relationship to a legitimate
state purpose").

295. See supra note 294 and accompanying text.

13311998]



CREIGHTON LAW REVIEW

example, in Denis J. O'Connell v. Virginia High School League,29 6 the
United States Court of Appeals for the Fourth Circuit held that school
rules which involve no fundamental right must only show a rational
relationship to a legitimate school purpose.297

In Kaptein, the Montana Supreme Court acknowledged that no
fundamental right was implicated by the Board's rule; therefore, the
Board's rule should have been tested to 1) determine whether the
school board had the authority to make the rule and 2) whether a ra-
tional relationship existed between the rule and the purpose to be
served by the rule, not a balancing test requiring the Board to show an
interest that outweighs the student's interest.298

The United States Supreme Court applied intermediate scrutiny
similar to that applied in Kaptein to the Texas law in Plyler v. Doe.2 99

However, this does not justify the Montana Supreme Court's middle-
tier analysis in Kaptein.30 0 Plyler involved a law which completely
denied certain children access to the system.30 1 Therefore, the Plyler
intermediate scrutiny test would apply only if the rule or law in ques-
tion completely denied access to an education. 30 2

In Kaptein, the school board rule did not deny access to an educa-
tion, but regulated participation in school sports.30 3 Tami Kaptein
was and is free to enroll in the Montana public school system.30 4 Like
the Maryland Court of Special Appeals stated in Thomas v. Allegany
County Board of Education,305 once a student in Tami's position
chooses to forego her right to attend public school by enrolling in an
alternative system of education no complaint can thereafter be made
that her right to attend public school has been violated.30 6 Her choice
to enroll in an alternative system of education waived any equal pro-
tection claim that she was denied access to the education system.30 7

The school board's rule in Kaptein denied Tami access to public school
sports programs, but sports programs are nonessential elements of a

296. 581 F.2d 81 (4th Cir. 1978).
297. O'Connell, 581 F.2d at 84.
298. Kaptein, 931 P.2d at 1316; See supra note 294 and accompanying text.
299. See supra notes 147-60 and accompanying text.
300. See infra notes 301-10 and accompanying text.
301. Plyler v. Doe, 457 U.S. 202, 205 (1982).
302. See Plyler, 457 U.S. at 205, 223-24 (holding that a child cannot be denied an

education unless the law in question supports a substantial state goal).
303. Kaptein, 931 P.2d at 1312.
304. Brief for Respondent at 2, Kaptein v. Conrad Sch. Dist., 931 P.2d 1311 (Mont.

1997) (No. 96-490).
305. 443 A.2d 622 (Md. Ct. Spec. App. 1982).
306. Thomas v. Allegany County Bd. of Educ., 443 A.2d 622, 626-27 (Md. Ct. Spec.

App. 1982).
307. Id.
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basic education. 308 The United States Supreme Court, in San Antonio
Independent School District v. Rodriguez,30 9 has recognized that there
is a difference between the constitutional analysis applied to a rule
which completely denies access to public education and a rule which
only regulates access. 310

The result of applying the wrong test to the school board's rule
has a sterilizing effect on the board's ability to supervise and govern
the affairs of the public schools. 311 In order for local school boards to
carry out their statutory duties of supervising the affairs of the public
schools, school boards must be free to make decisions without the con-
stant fear ofjudicial intervention. 312 They must make determinations
as to which policies and rules best serve the school's interests in oper-
ating an efficient and effective system of public education. 313 When a
court of law scrutinizes a school rule or policy, which was clearly
within a Board's power to promulgate, the court improperly takes
upon itself the role of determining the school's interest in the policy or
rule.3 14 In so doing, the court usurps the school board's statutory
powers of supervising the affairs of the public schools and weakens the
school board. 315 Substituting its own judgment for that of the local
school board's "would result in confusion detrimental to the manage-
ment, progress and efficient operation of our public school system. It
would in effect serve to place operational policies of our schools in the
hands of the courts which would be clearly wrong if not
unconstitutional.,

316

One purpose of the rule in Kaptein was to prevent unnecessary
administrative burdens on the public school system that would have
resulted from permitting non-enrolled students to participate in pub-
lic school extracurricular activities. 317 Students participating in
sports programs, for example, must show regular school attendance,
attendance on the day of a sporting event, satisfactory academic pro-

308. Kaptein, 931 P.2d at 1312, 1315.
309. 411 U.S. 1 (1973).
310. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 37 (1973) (recognizing

that a regulation of education does not warrant strict scrutiny where at least a basic
education is provided).

311. See infra notes 312-16 and accompanying text.
312. See infra note 314 and accompanying text.
313. See infra notes 314, 316 and accompanying text.
314. See Allegany, 443 A.2d at 625-26 (stating that the board of education of Al-

legany county had a legitimate concern as to administrative disruptions which might
occur should students attending private high schools be permitted to participate in pub-
lic school activities on a piece-meal basis, and that "school administrators and not
courts, should decide how much administrative disruption is too much").

315. See infra note 316 and accompanying text.
316. Board of Directors of Indep. Sch. Dist. of Waterloo v. Green, 147 N.W.2d 854,

858 (Iowa 1967).
317. See infra notes 318-21 and accompanying text.
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gress as determined by a weekly review by district personnel, good
conduct while in school, and compliance with training rules.3 18 Non-
enrolled students, such as Tami Kaptein, would also be required to
comply with these standards of conduct in order to be eligible to par-
ticipate in extracurricular activities. 3 19 The mechanism for ensuring
that non-enrolled and enrolled students comply with the above stan-
dards for conduct and academic performance falls on the shoulders of
the public school system.320 Increased communication responsibilities
would be incurred; time and expense for securing insurance for the
non-enrolled students would be incurred; control over sporting equip-
ment owned by the public school but distributed to non-enrolled stu-
dent athletes would be more difficult; coordination of fundraising
activities in which student athletes must participate would be more
time consuming and difficult; and enforcing the training and academic
standards would also require significantly more time and work from
public school personnel. 3 21 Perhaps the definition of what constitutes
a violation of the required academic and student-conduct require-
ments would be different in the minds of public and private school
personnel; thus, the penalties for violations would be different. 32 2

Students who compete together on a sports team develop a sense
of team ownership and pride, but such feelings would be undermined
and more difficult to cultivate if the student athletes do not attend the
same school. 32 3 Furthermore, the potential problems would apply to
all extracurricular activities, not just sports.3 24 Music, cheerleading,
honors society, speech, debate, and work study programs could also be
construed as extracurricular activities for which students not enrolled
in private schools would be eligible. 3 25

Courts should only "determine whether the [rule] makes sense in
light of the purpose sought to be achieved. . ."; beyond that, the judg-
ment of school boards should not be questioned. 32 6 When courts
"creat[e] a special constitutional right out of a general constitutional
provision [it] is wholly inappropriate and would defy the constitu-
tional entitlement of local school boards to supervise and control local

318. Brief for Respondent at 20, Kaptein (No. 96-490).
319. See id. at 20. (stating that the private school would require the same

standards).
320. Id. at 20-21.
321. Id. at 23.
322. Amici Curiae Brief for Respondent at 5-7, Kaptein v. Conrad Sch. Dist., 931

P.2d 1311 (Mont. 1997) (No. 96-490).
323. See Amici Curiae for Respondent at 7, Kaptein (No. 96-490) (stating that in

order to foster such feelings, a student must participate in both regular and extracurric-
ular programs of a school).

324. Amici Curiae Brief for Respondent at 3, Kaptein (No. 96-490).
325. Id.
326. O'Connell, 582 F.2d at 87-88.
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schools." 3 27 Experts have noted that "the fear of potential litigation
may have a 'chilling' effect on the way educators provide educational
services and maintain the school learning environment."328 In other
words, the court inhibits the school board when it performs a balanc-
ing test instead of a rational relationship test to determine the consti-
tutionality of a school rule that does not affect a fundamental right.3 29

BARTMESS NOT APPLICABLE To THE FACTS OF KAPTEIN

The Montana Supreme Court's opinion in Kaptein can also be
criticized for the court's conclusion that Tami's asserted right to par-
ticipate in extracurricular activities was analogous to that of the
plaintiffs claim in State ex rel. Bartmess v. Bd. of Trustees of School
Dist. No. 1.330 In Bartmess, the plaintiffs were precluded from partici-
pation in extracurricular activities due to their noncompliance with a
school rule requiring a minimum 2.0 grade point average as a precon-
dition to eligibility for participation in sports activities. 33 1 The Bart-
mess court used a middle-tier analysis to determine whether the
school's interest in minimum academic performance, as measured by
the minimum 2.0 GPA requirement, was more important than the stu-
dents' interest in extracurricular activities. 33 2

The Montana Supreme Court in Bartmess, however, performed its
analysis under facts quite unlike the facts before the court in
Kaptein.33 3 Bartmess involved students who were enrolled in Mon-
tana's public school system.3 34 The Bartmess middle-tier analysis,
then, applies where the student asserting a right to participate in a
public school's extracurricular activities is already enrolled in the pub-
lic school system.33 5 The Bartmess court gave no indication that its
holding was applicable to students not enrolled in the public
schools.

3 36

Kaptein, on the other hand, involved a student enrolled full-time
outside the Montana public school system in a private religious
school.33 7 A student who has chosen to enroll in the public school sys-

327. Amici Curiae Brief for Respondent at 5, Kaptein (No. 96-490).
328. JOSEPH R. MCKINNEY & THELBERT L. DRAKE, The School Attorney and Local

Educational Policy-Making, 93 EDUC. L. REP. 481 (Nov. 1994).
329. See supra notes 314, 316 and accompanying text.
330. See infra notes 332-39 and accompanying text.
331. State ex rel. Bartmess v. Board of Trustees of Sch. Dist. No.1, 726 P.2d 801,

802, 805 (Mont. 1986).
332. Bartmess, 726 P.2d at 804-05.
333. See supra notes 83-86 and accompanying text.
334. Bartmess, 726 P.2d at 802.
335. Kaptein v. Conrad Sch. Dist., No. DV-95-71, slip op. at 4 (D. Ct. Pondera

County 1996).
336. See id. (stating that Bartmess applied to students enrolled in public schools).
337. Kaptein, 931 P.2d at 1312.
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tem has a different right to participate in that system's extracurricu-
lar activity programs than a student who has chosen to enroll in a
private, as opposed to public, school. 338 Thus, the facts of Bartmess
have no precedential value to the facts of Kaptein and the middle-tier
analysis should not have been applied in Kaptein.339

INDIRECT AID To A RELIGIOUS INSTITUTION IN VIOLATION OF

MONTANA'S CONSTITUTION

The third criticism of the Montana Supreme Court's majority
opinion in Kaptein is its failure to address the Montana constitutional
prohibition against appropriating, directly or indirectly, public money
in support of religious educational institutions.3 0 This provision of
Montana law was clearly applicable to the facts presented in
Kaptein.

34 1

Article ten, section six of the Montana Constitution states: "The
legislature, counties, cities, towns, school districts, and public corpora-
tions shall not make any direct or indirect appropriation or payment
from any public fund or monies, or any grant of lands or other prop-
erty for any sectarian purpose or to aid any church, school, academy,
seminary, college, university .... ,,342 Montana's constitutional prohi-
bition is more strict than our nation's well known constitutional prohi-
bition against direct government aid to religious institutions.34 3

The facts of Kaptein show that the Conrad Christian School did
not have the resources to provide its students with the same opportu-
nities for participation in sports programs as did the Conrad public
schools.3 44 Bill Stone, the principal at the private Conrad Christian
School where Tami was enrolled as a full-time student, stated that
"[wie, at the Conrad Christian School, do believe in the importance of
extracurricular activities including athletics, but do not have the
funds to provide opportunities in such areas as does the public school
system."34 5 The Conrad School District, however, does not have un-
limited funds and "has an interest in conserving its limited resources
for the maximum benefit of the students who are enrolled in the Con-
rad School District and who generate funds from which extracurricu-
lar activities are operated."34 6 Montana school officials have noted

338. Id. at 1320 (Gray, J., concurring in part and dissenting in part).
339. Id. (Gray, J., concurring in part and dissenting in part).
340. See infra notes 341-55 and accompanying text.
341. See supra notes 79-81 and accompanying text.
342. MONT. CONST. art. X, § 6.
343. Kaptein, 931 P.2d at 1319 (Nelson, J., specially concurring in judgment).
344. Brief for Appellants at 16, Kaptein (No.96-490).
345. Id.
346. Brief for Respondent at 22, Kaptein (No. 96-490).
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that "[s]tudents who are not enrolled in the public school do not gener-
ate Montana Public School foundation program revenues which help
pay for the extracurricular activities offered by the district."347 Public
school students raise activity funds which are specifically dedicated to
activities which benefit the public school student body. 348

Furthermore, if private sectarian schools are allowed to shift the
financial burden of athletic programs to the public schools, the effect
will be that public schools subsidize the educational programs of pri-
vate schools.3 49 For example, if a private sectarian school could not
secure a quality chemistry or English teacher, its students could be
sent to the public schools.3 50 The result would be an administrative
catastrophe.

35 1

Permitting Tami to participate in the sports programs of public
schools involves more than determining whether the school board's
rule is constitutional; it involves an attempt to use the legal system to
shift the financial burden of sports and other extracurricular pro-
grams from private to public schools. 35 2 If Montana's public schools
permitted students from private religious schools, such as Tami's
school in Kaptein, to participate in public school extracurricular pro-
grams, the result would be an indirect aid to a religious institution,
which is prohibited by the Montana Constitution. 353

Tami's participation in the public school sports program is imper-
missible under the Montana Constitution.3 54 Additionally, because
the Montana Supreme Court's decision in Bartmess involved facts
largely inapplicable to the facts presented in Kaptein, the court should
have relied upon the clearly applicable constitutional provision, Arti-
cle ten, section six, when making its ruling.35 5

CONCLUSION

In Kaptein v. Conrad School District,3 56 the Montana Supreme
Court upheld the Conrad School Board Trustees' rule requiring stu-
dents who desired to participate in extracurricular activities be en-

347. Id.
348. Id. at 22-23.
349. Kaptein, 931 P.2d at 1319 (Nelson, J., specially concurring in judgment).
350. See supra notes 176-77 and accompanying text.
351. See supra notes 176-77. and accompanying text.
352. See Kaptein, 931 P.2d at 1319 (Nelson, J., specially concurring in judgment)

(agreeing with the constitutional analysis of the majority, but also concerned about the
use of public funds to support private religious education).

353. Id. at 1318-19 (Nelson, J., specially concurring in judgment).
354. Id. at 1320 (Gray, J., concurring in part and dissenting in part).
355. Id. (Gray, J., concurring in part and dissenting in part).
356. 931 P.2d 1311 (Mont. 1997).
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rolled as full-time students in the public school system.3 57 In so doing,
the court found that the public school system had an interest in re-
quiring full-time enrollment in the public schools as a prerequisite to
eligibility for participation in extracurricular activities. 35 8 The court
also found that students enrolled in private schools which could not
afford to offer a wide variety of extracurricular programs had an inter-
est in participating in the extracurricular programs of the public
school system.35 9 According to the court, the right to participate in
extracurricular activities is the same whether the student in question
is enrolled in the public schools or at a home or private school. 3 60

When these two interests collided, the Montana Supreme Court con-
cluded that the interest of the public school system outweighed the
interest of the student enrolled in private school. 3 6 1

However, the Montana Supreme Court went beyond its proper ju-
dicial function when it balanced Tami's right to participate in extra-
curricular activities against the public school's interest in requiring
full-time enrollment as a prerequisite to eligibility for participation in
extracurricular activities. The court took it upon itself to measure the
public school's interest in requiring full-time enrollment as a prerequi-
site to eligibility for participation in extracurricular activities; thus,
disregarding the Board's judgment as to the extent of the public school
system's interest. Based upon its own assessment of the public school
system's interest, the Montana Supreme Court balanced the public
school system's interest against the interest of a student not enrolled
in the public schools. In so doing, the court, in effect, nullified or ster-
ilized the Board's judgment and put in question the Board's freedom to
effectively oversee the public schools without outside interference.
The court wrongfully interfered with the Board's right to carry out its
statutory duties of supervising the affairs of the public schools, which
include determining the best way to operate extracurricular activity
programs.

Interestingly, the Montana Supreme Court could have avoided
any conflict of its role vis a vis the role of the local school board in
determining a school's interest in a specific rule or policy. The court
could have made its ruling pursuant to Art. ten, section six of the
Montana Constitution which prohibits any direct or indirect appropri-
ation of taxpayers' money for the benefit of religious institutions of
education. This constitutional provision was arguably the most appli-

357. Kaptein v. Conrad Sch. Dist., 931 P.2d 1311, 1317 (Mont. 1997).
358. Kaptein, 931 P.2d at 1316-17.
359. Id.
360. See id. at 1316 (stating that Tami's claim was analogous to the claim of public

school students enrolled in the Helena School District).
361. Id. at 1316-17.
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cable source of legal authority for upholding the school board's rule,
because invalidating the Board's rule would permit private religious
schools to escape the financial burden of providing extracurricular
programs by sending their students to the public schools solely for the
purpose of participating in extracurricular activities not offered by the
private school.

In all probability, the effect of the Montana Supreme Court's deci-
sion in Kaptein to substitute its own judgment for that of local school
boards will have a chilling effect on local school boards' ability to fully
exercise their statutory powers of overseeing the affairs of the public
schools. School boards cannot efficiently and effectively make all the
decisions necessary to ensure that the public schools are operated effi-
ciently and effectively if the courts continually second guess the judg-
ment of the board on matters within the purview of the board's
statutory powers.

Jens Preston Nielson - '98




