
WHAT IS AN "ACCIDENT"? WINN V. GEO. A.
HORMEL & CO. AND THE WORKERS'

COMPENSATION ACT

Even if the coverage extended by the majority were indeed
to be considered the most desirable policy, that determination
should be made by those elected to do so after an opportunity
to study and debate the economic and other issues involved.1

INTRODUCTION

Section 48-101 of the Nebraska Revised Statutes imposes liability
on employers for an employee's personal injury while on the job.2 The
Nebraska Supreme Court has repeatedly held that in heart attack
cases, the test the court applies to determine compensablity is
whether the exertion on the job is "greater than nonemployment life."3

Such was the case in Toombs v. Driver Management, Inc.,4 in which
the Supreme Court of Nebraska used a two-pronged test consisting of
legal causation and medical causation to determine whether a claim-
ant in a heart attack case could recover benefits. 5 However, the Ne-
braska Supreme Court recently deviated from the two-pronged test
used in Toombs.6

In Winn v. Geo. A. Hormel & Co.,7 the Supreme Court of Ne-
braska considered what constitutes an "accident."8 The court in Winn
reversed a workers' compensation court's decision denying recovery
under the Nebraska Workers' Compensation Act for an employee's
death caused by a heart attack he suffered while on the job.9 The em-

1. Sandle v. Packaging Co. of Am., 211 Neb. 149, 165-66, 317 N.W.2d 910, 919
(1982) (Caporale, J., dissenting).

2. NEB. REV. STAT. § 48-101 (Reissue 1993). An employer is liable "[w]hen injury
is caused to an employee by accident or occupational disease, arising out of and in the
course of his or her employment, such employee shall receive compensation therefor
from his or her employer if the employee was not willfully negligent at the time of re-
ceiving such injury." Id. 'The word accident shall be construed to mean an unexpected
or unforeseen injury happening suddenly and violently, with or without human fault,
and producing at the time objective symptoms of an injury." NEB. REV. STAT. § 48-
151(2) (Reissue 1993).

3. Sandle, 211 Neb. at 154, 317 N.W.2d at 914.
4. 248 Neb. 1016, 540 N.W.2d 592 (1995).
5. Toombs v. Driver Management, Inc., 248 Neb. 1016, 1022, 540 N.W.2d 592, 597

(1995).
6. See infra notes 229-53 and accompanying text.
7. 252 Neb. 29, 560 N.W.2d 143 (1997).
8. Winn v. Geo. A. Hormel & Co., 252 Neb. 29, 35, 560 N.W.2d 143, 148 (1997).
9. Winn, 252 Neb. at 39, 560 N.W.2d at 150.
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ployee's widow had attempted to recover benefits in the workers' com-
pensation court under a theory of negligent medical treatment by an
on-site nurse at an employer maintained medical facility.10 The
supreme court found that the workers' compensation court did not
view the word "accident" in its true perspective. 1 The court also de-
termined that an employer "owes a duty of reasonable care," through
its licensed medical employee, to employees who seek emergency med-
ical treatment at an employer maintained first-aid medical facility. 12

This Note will first carefully scrutinize the Nebraska Supreme
Court's holding in Winn. 13 Next, this Note will examine previous deci-
sions of the supreme court concerning an "accident" under workers'
compensation statutes. 14 Further, this Note will criticize the court in
Winn for: (1) requiring an employee to prove negligence in a no-fault
system of recovery; (2) expanding the statutory definition of an "acci-
dent" to include acts outside of work-related activities; (3) failing to
use the test established for recoverability in previous Nebraska heart
attack cases; and (4) applying a case from another state which was
based on a different workers' compensation statute.1 5 Finally, this
Note will examine Winn's public policy benefits on workers'
compensation.

16

FACTS AND HOLDING

On June 29, 1992, Larry Winn, an employee at a Hormel hog
processing facility, sought treatment from the plant nurse, Lucy
Klocke, for perceived indigestion.1 7 At approximately 11:30 a.m.,
Nurse Klocke took Winn's blood pressure and found that it was higher
than normal, but that Winn's heart and respiration rates were near
normal.1 8 Nurse Klocke then informed Winn that he was suffering
from angina and heart problems and should contact his doctor.' 9

Nurse Klocke offered to contact security to take Winn to the hospital
emergency room, but Winn refused. 20 Fifteen minutes later Winn's

10. Id. at 31, 560 N.W.2d at 145.
11. Id. at 37, 560 N.W.2d at 148.
12. Id. at 37-38, 560 N.W.2d at 149.
13. See infra notes 17-71 and accompanying text.
14. See infra notes 72-186 and accompanying text.
15. See infra notes 187-266 and accompanying text.
16. See infra notes 267-81 and accompanying text.
17. Winn v. Geo. A. Hormel & Co., 252 Neb. 29, 32, 560 N.W.2d 143, 146 (1997);

Winn v. Geo. A. Hormel & Co., No. 260, 1994 WL 831965, at *2 (Neb. Work. Comp. Ct.
Oct. 14, 1994).

18. Winn, 252 Neb. at 32, 560 N.W.2d at 146.
19. Id. Klocke testified that while Winn was in her office, he talked with fellow

workers and did not appear to be in any "distress." Id.
20. Winn, 252 Neb. at 32, 560 N.W.2d at 146.
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blood pressure was still higher than normal but had decreased from
the prior reading.2 1

At 11:50 a.m., Winn returned to work. 22 At 11:55 a.m., Winn was
found collapsed face down in the smokehouse where he had been
working. 23 After being summoned to the scene, Nurse Klocke began
cardiopulmonary resuscitation on Winn.24 At 12:04 p.m., the Fremont
rescue squad arrived on the scene and continued resuscitation efforts
on Winn.25 The Fremont rescue technicians could not use their
defibrillation equipment to resuscitate Winn, because Winn had col-
lapsed in a metal walkway and was lying in a pool of liquid.2 6 At
12:14 p.m., the technicians transported Winn to the hospital emer-
gency room where the attending physician pronounced Winn dead. 2 7

Mrs. Winn, acting as Winn's representative, filed a cause of action
against Hormel in the District Court for Dodge County, Nebraska, al-
leging that Hormel's plant nurse was negligent in failing to timely di-
agnose and treat Winn's heart attack symptoms. 28 Hormel demurred,
and the district court sustained the demurrer and dismissed the
suit.2 9 The district court found that workers' compensation was
Winn's exclusive remedy.30

Mrs. Winn then filed suit in the Nebraska Workers' Compensa-
tion Court in Fremont, Dodge County, Nebraska. 31 She petitioned the
court for benefits due to her husband's death while he was an em-
ployee at the Hormel plant in Fremont, Nebraska. 32 A single judge
from the compensation court dismissed Mrs. Winn's claim, because
there was no evidence to show that there was any exertion or stress by
Mr. Winn during employment that was greater than that during
nonemployment. 3 3 The court also stated "while Mr. Winn's heart at-

21. Id.
22. Id.
23. Id. at 32-33, 560 N.W.2d at 146.
24. Id. at 33, 560 N.W.2d at 146. CPR is the abbreviation for "cardiopulmonary

resuscitation." STEDMAN'S MEDICAL DICTIONARY 365 (25th ed. 1990).
25. Winn, 252 Neb. at 33, 560 N.W.2d at 146; Brief for Appellant at 10, Winn v.

Geo. A. Hormel & Co., 252 Neb. 29, 560 N.W.2d 143 (1997) (No. 95-416).
26. Winn, 252 Neb. at 33, 560 N.W.2d at 146.
27. Brief for Appellant at 10, 13, Winn (No. 95-416).
28. Winn, 252 Neb. at 31, 560 N.W.2d at 145.
29. Id.
30. Id.
31. Winn, 1994 WL 831965, at *1.
32. Winn, 252 Neb. at 31, 560 N.W.2d at 145.
33. Winn, 1994 WL 831965, at *1, *2. The compensation court stated that an in-

jury associated with a preexisting condition is compensable only if the claimant shows
that the stress or exertion encountered during employment was greater than the stress
experienced during common nonemploymnet life. Id. at *2.
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tack may have occurred during his employment, it did not arise out of
his employment."

34

Dr. George Sojka, a cardiology expert for Winn, testified that it
appeared from the record that Mr. Winn suffered a myocardial infarc-
tion while in Nurse Klocke's office. 35 This condition caused the ensu-
ing cardiac dysrhythmia and resulted in death.36 Dr. Sojka stated
that Nurse Klocke should have had Mr. Winn stay in her office while
she called the rescue squad, or his doctor, and that Mr. Winn could
have survived with immediate treatment. 3 7 Dr. Sojka maintained
that Nurse Klocke considerably contributed to Mr. Winn's death by
failing to call a rescue squad or Mr. Winn's physician. 38 Dr. Sojka
calculated that Mr. Winn's chance of survival would have been 80-90
percent if "cardiac care" had been given before the dysrhythmia. 39

The testimony of Dr. Thomas Sears, Hormel's cardiology expert,
was consistent with that of Dr. Sojka.40 Dr. Sears concluded that Mr.
Winn's death did in fact result from a "myocardial infarction followed
by dysrhythmia and circulatory arrest" and that Mr. Winn would have
most likely survived.4 1 However, Dr. Sears was critical of Mr. Winn's
treatment by the emergency technicians and the emergency room doc-
tor.42 A nursing expert for Hormel also testified that Nurse Klocke
"met or exceeded" the suitable standard of care of an occupational
health nurse, because she was still evaluating Mr. Winn when he sus-
tained his cardiac arrest. 43 Additionally, the nursing expert testified
that Nurse Klocke did not have a duty to require Mr. Winn to stay in
her office or to call for a rescue squad or physician. 44

Subsequently, the compensation court found that an omission by
a plant nurse regarding treatment of an accident that has already oc-
curred does not constitute an "accident" under the Nebraska Workers'
Compensation Act.4 5 Thus, the compensation court found that Mr.

34. Winn, 1994 WL 831965, at *1, *2.
35. Winn, 252 Neb. at 33, 560 N.W.2d at 146.
36. Id. Dysrhythmia means a "defective rhythm" or "any abnormality in the rate,

regularity, or sequence of cardiac activation." STEDMAN'S MEDICAL DICTIONARY 480
(25th ed. 1990). Myocardial means "relating to the myocardium." Id. at 1015. Myocar-
dium means the "middle layer of the heart, consisting of cardiac muscle." Id.

37. Winn, 252 Neb. at 33, 560 N.W.2d at 146.
38. Id. at 33, 560 N.W.2d at 146-47.
39. Id. at 33, 560 N.W.2d at 146.
40. Id. at 33, 560 N.W.2d at 147.
41. Id. at 33-34, 560 N.W.2d at 147.
42. Id. at 34, 560 N.W.2d at 147.
43. Id.
44. Id.
45. Id. at 31, 560 N.W.2d at 145. According to section 48-151, "[tlhe word accident

shall be construed to mean an unexpected or unforeseen injury happening suddenly and
violently, with or without human fault, and producing at the time objective symptoms of
an injury." NEB. REV. STAT. § 48-151(2) (Reissue 1993). An employer is liable "lw]hen
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Winn's heart attack "may have occurred during his employment, [but]
it did not arise out of his employment." 46 Mrs. Winn appealed the
Nebraska Workers' Compensation Court's decision to the Workers'
Compensation Review Panel. 47 The review panel affirmed, holding
that the findings of fact on which the judgement was based were not
clearly wrong and there appeared to be no error of law. 48 Mrs. Winn
then appealed to the Supreme Court of Nebraska.4 9

On appeal, the Nebraska Supreme Court vacated and remanded
the review panel's ruling.50 Justice John Gerrard, writing for the ma-
jority, held that an "accident" under the Nebraska Workers' Compen-
sation Act may encompass negligent medical treatment by a trained
and qualified professional at an employer's first-aid medical facility.5 1

The court also held that because Mrs. Winn and Hormel offered con-
flicting medical evidence regarding the effect of Nurse Klocke's ac-
tions, Mrs. Winn failed to meet her burden of proof.52 Thus, the
compensation court was obligated to make further findings of fact.5 3

The court remanded for a determination of whether: (1) Nurse
Kiocke's medical treatment of Mr. Winn was negligent and contrib-
uted to his death; and (2) Mrs. Winn satisfied the necessary element of
causation.

5 4

injury is caused to an employee by accident or occupational disease, arising out of and in
the course of his or her employment, such employee shall receive compensation therefor
from his or her employer if the employee was not willfully negligent at the time of re-
ceiving such injury." NEB. REV. STAT. § 48-101 (Reissue 1993). Furthermore, "[t]he
claimant shall have a burden of proof to establish by a preponderance of the evidence
that such unexpected or unforeseen injury was in fact caused by the employment," and
"Itihere shall be no presumption from the mere occurrence of such unexpected or unfore-
seen injury that the injury was in fact caused by the employment." Id.

46. Winn, 1994 WL 831965, at *2.
47. Winn, 252 Neb. at 31, 560 N.W.2d at 145.
48. Winn v. Geo. A. Hormel & Co., Doc. 194 No. 260, 1995 WL 463676, at *1 (Neb.

Work. Comp. Ct. Apr. 4, 1995).
49. Winn, 252 Neb. at 31, 560 N.W.2d at 145.
50. Id. at 39, 560 N.W.2d at 150.
51. Id. at 31, 38, 560 N.W.2d at 145, 149.
52. Id. at 38-39, 560 N.W.2d at 149-50.
53. Id. According to section 48-185:
A judgement, order, or award of the compensation court may be modified, re-
versed, or set aside only upon the grounds that (1) the compensation court ac-
ted without or in excess of its powers, (2) the judgement, order, or award was
procured by fraud, (3) there is not sufficient competent evidence in the record to
warrant the making of the order, judgement, or award, or (4) the findings of
fact by the compensation court do not support the order or award.

NEB. REV. STAT. § 48-185 (Reissue 1993). Furthermore, "[flindings of fact made by the
Workers' Compensation Court after review have the same force and effect as a jury
verdict and will not be set aside unless clearly erroneous." Id. Moreover, the Supreme
Court of Nebraska stated that "[a]n appellate court is obligated in workers' compensa-
tion cases to make its own determination as to questions of law." Winn, 252 Neb. at 35,
560 N.W.2d at 149.

54. Winn, 252 Neb. at 39, 560 N.W.2d at 150.

1998]
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The Nebraska Supreme Court stated that healthy workers are a
benefit to both employers and employees. 55 Furthermore, when the
employer provides a medical facility, a duty of reasonable care is owed
to each employee. 56 Thus, the court concluded that cardiac
dysrhythmia and circulatory arrest caused Mr. Winn's death and is
the basis for the instant claim, as opposed to the initial myocardial
infarction. 57 The court stated that "[clertainly, the decedent's cardiac
arrest 5 minutes after the decedent had departed from the nursing
office was unexpected and unforeseen to both Klocke and the dece-
dent."58 The court further concluded that if Mr. Winn had survived
the cardiac arrest, he would have had to cease employment and seek
medical treatment.59 Thus, the court reasoned that the compensation
court erred when it characterized the alleged negligence of Nurse
Klocke as an "omission on the part of a co-employee with respect to
treatment of an accident and injury that has already occurred. ''60 Fi-
nally, the court concluded that Nurse Klocke's failure to timely diag-
nose and treat Mr. Winn's symptoms of a heart attack constituted the
alleged "accident," and therefore "aggravated, accelerated, or com-
bined with the preexisting heart condition to produce the death for
which compensation is sought."61

The court next set out the framework for recovering compensation
benefits.62 The court noted that an injured worker must show, by
competent medical testimony, a causal connection between the em-
ployment, the injury, and the disability in order to recover compensa-
tion benefits.63 The court stated that it is the compensation court's
responsibility to make further findings of fact to conclude whether the
causal connection has been satisfied.64

The Nebraska Supreme Court then addressed the effect of a pre-
existing condition in a workers' compensation case. 65 The court rea-
soned that when a preexisting condition is involved, the claimant
must "prove by a preponderance of the evidence that the claimed in-

55. Id. at 37-38, 560 N.W.2d at 149.
56. Id.
57. Id. at 38, 560 N.W.2d at 149.
58. Id.
59. Id. In Winn, the court reiled on Schiup for the proposition of law that states

that "[t]he specification of 'suddenly and violently' is satisfied if the injury occurs at an
identifiable point in time, requiring the employee to discontinue employment and seek
medical treatment." Id. at 37, 560 N.W.2d at 148 (citing Schlup v. Auburn Needle-
works, 239 Neb. 854, 479 N.W.2d 440 (1992)).

60. Winn, 252 Neb. at 37-38, 560 N.W.2d at 149.
61. Id.
62. Id. at 39, 560 N.W.2d at 149.
63. Id.
64. Id. at 39, 560 N.W.2d at 150.
65. Id. at 39, 560 N.W.2d at 149.
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jury or disability was . . .not merely the progression of a condition
present before the employment-related incident alleged as the cause of
the disability."6 6 Therefore, the court ruled that when a preexisting
condition combines with an injury in the course of and arising out of
employment to produce a disability, a claimant may recover regard-
less of the fact that without the preexisting condition, no disability
would have occurred. 6 7

Finally, the court held that an order of dismissal was not proper
in this case, because there were insufficient findings of fact.68 The
court noted that Hormel's and Winn's cardiology experts essentially
agreed that Mr. Winn's heart attack was, in all likelihood, recover-
able.6 9 However, the court stated that the nursing experts differed
regarding whether Nurse Klocke met the appropriate standard of
care.70 Ultimately, the court vacated the compensation court's judge-
ment of dismissal and remanded the case to the compensation court to
make new findings of fact and to enter an order consistent with the
new findings.

7 1

BACKGROUND

WORK-RELATED "AccIDENTS"

Nebraska Revised Statute section 48-101 requires that an injury
arise "out of and in the course of employment."72 In Cox v. Fagen,
Inc.,73 the Supreme Court of Nebraska concluded that an injury occur-
ring to an employee while putting coveralls on at the work-site, over
work boots, arose out of employment. 74 In Cox, Richard E. Cox ("Em-
ployee") sustained injuries to his back when trying to put coveralls on
while employed as an electrician with Fagen, Inc. ("Employer").75

Employee sought compensation in the Nebraska Workers' Compensa-
tion Court for medical expenses and a fifty-percent loss of earning
power due to his back injury.7 6 The workers' compensation court
found for Employee, holding that the evidence established that Em-

66. Id.
67. Id.
68. Id. at 39, 560 N.W.2d at 150.
69. Id. at 33-34, 560 N.W.2d at 147.
70. Id. at 33-34, 38-39, 560 N.W.2d at 147, 149.
71. Id. at 39, 560 N.W.2d at 150.
72. NEB. REV. STAT. § 48-101 (Reissue 1993); see supra note 45 and accompanying

text.
73. 249 Neb. 677, 545 N.W.2d 80 (1996).
74. Cox v. Fagen, Inc., 249 Neb. 677, 684, 545 N.W.2d 80, 86 (1996).
75. Cox, 249 Neb. at 679-80, 545 N.W.2d at 83-84.
76. Id.; Cox v. Fagen, Inc., No. 988, 1994 WL 836230, at *1 (Neb. Work. Comp. Ct.

Dec. 6, 1994).
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ployee sustained an injury to his lower back while putting on
coveralls.

7 7

Employer appealed the decision of the compensation court to the
Nebraska Court of Appeals, arguing the compensation court erred in:
(1) finding that Employee had a compensable injury; (2) calculating
Employee's rate of pay; and (3) determining benefits. 78 Thereafter,
the Supreme Court of Nebraska removed the case to their docket on
their own motion. 7 9 The court found that the compensation court was
correct in its finding.80 The majority concluded that putting on cover-
alls over work boots "is clearly not an everyday nonemployment activ-
ity."8 ' The court noted that even if Employee's injury was considered
to have occurred during an "everyday activity," compensation is due if
the "everyday activity" was contributed to by employment and mixed
with a preexisting condition resulting in injury.8 2 The court con-
cluded that Employee's employment precipitated his injury.8 3

Justice D. Nick Caporale dissented, arguing that Employee failed
to establish legal causation, because putting on coveralls is nothing
more than an "everyday activity," a hazard he was exposed to regard-
less of employment.8 4 The dissent stated that the law defines what
kind of exertion satisfies the "arising out of employment" test, also
known as the legal causation test.8 5 The dissent further explained
that the majority transformed a work-related compensation system
into a system that compensates any injury that occurs at work, except
for heart attack and strokes, regardless of its cause.8 6 The dissent
urged the adoption of the split test of legal and medical causation to
establish compensation for cases other than heart attacks and
strokes.8 7 The dissent explained that the medical causation test is
satisfied if the claimant shows, by a preponderance of the evidence,
that the employment contributed to the injury in some real manner.8 8

77. Cox, 249 Neb. at 678-79, 545 N.W.2d at 83; Cox, 1994 WL 836230, at *2.
78. Cox, 249 Neb. at 679, 545 N.W.2d at 83.
79. Id. See NEB. REV. STAT. § 24-1106(3) (Reissue 1995) (stating that the Nebraska

Supreme Court may remove cases upon its own motion, pursuant to statute, as long as
no decision has been rendered).

80. Cox, 249 Neb. at 684, 544 N.W.2d at 86.
81. Id.
82. Id.
83. Id.
84. Id. at 687, 693, 545 N.W.2d at 87, 90 (Caporale, J., dissenting).
85. Cox, 249 Neb. at 687, 545 N.W.2d at 87 (Caporale, J., dissenting).
86. Id. (Caporale, J., dissenting). Larson's Workers' Compensation Law states that

"[tihe right to compensation benefits depends on one simple test: Was there a work-
connected injury? Negligence, and, for the most part, fault, are not in issue and cannot
affect the result." 1 ARTHUR LARSON & LEX K. LARSON, LARSON'S WORKERS' COMPENSA-
TION LAW § 2.10 (1998).

87. Cox, 249 Neb. at 688, 545 N.W.2d at 88.
88. Id. at 690, 545 N.W.2d at 89.
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The dissent stated that an employee must first satisfy the legal causa-
tion prong of the split test; thus, "the employee must prove that he or

she suffered some work-related stress or exertion which is greater
than that in the ordinary nonemployment life of the employee or any
other person."8 9 The dissent concluded that the legal causation test
was not satisfied, because Employee had failed to show that employ-

ment contributed a more significant risk to Employee's preexisting
condition than did Employee's personal life.9 0

Seven days later, in Cords v. City of Lincoln,9 1 the Supreme Court
of Nebraska sustained a judgement for an Employee who injured his

lower back when he fell down a stairway, holding that the fall arose
"out of and in the course of his employment." 92 In Cords, Herbert

Cords ("Employee"), assistant superintendent of parks, was injured
when he slipped and fell down some stairs at the County-City building

after visiting the Mayor on work-related business.9 3 Employee sought
compensation from the City of Lincoln ("Employer") in the Nebraska
Workers' Compensation Court. 94 The compensation court held that
Employee's accident "[arose] out of and in the course of his employ-

ment," and therefore, resulted in Employee suffering a 10-percent loss
of earning power."95

Employer appealed the decision of the Nebraska Workers' Com-

pensation Court to the Workers' Compensation Review Panel, arguing
that the compensation court erred in finding for the Employee. 96 The
review panel affirmed, holding that the findings of fact "are not clearly
wrong and no error of law appears."9 7 The Employer appealed the
decision of the review panel to the Nebraska Court of Appeals, and the

Nebraska Supreme Court removed the case to their docket, pursuant
to Nebraska Revised Statute section 24-1106. 9 8

On appeal, the Nebraska Supreme Court affirmed the decision of
the review panel, concluding that the compensation court did not err
in finding that Employee's meeting arose within the time and space
employment boundaries and that Employee was performing activities

89. Id. at 689, 545 N.W.2d at 88, 89 (quoting Leitz v. Roberts Dairy, 237 Neb. 235,
242, 465 N.W.2d 601, 606 (1991)).

90. Id. at 692-93, 545 N.W.2d at 90.
91. 249 Neb. 748, 545 N.W.2d 112 (1996).
92. Cords v. City of Lincoln, 249 Neb. 748, 751, 756, 545 N.W.2d 112, 116, 118

(1996).
93. Cords, 249 Neb. at 751, 545 N.W.2d at 115-16.
94. Id. at 749, 752, 545 N.W.2d at 115-16.
95. Id. at 749, 545 N.W.2d at 115.
96. Id. at 750-52, 545 N.W.2d at 115-16.
97. Id. at 750, 545 N.W.2d at 115; Cords v. City of Lincoln, No. 1474, 1995 WL

47605, at *1 (Neb. Work. Comp. Ct. June 27, 1995).

98. Id.; see supra note 78 and accompanying text.
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related to employment. 99 Justice William Connolly, writing for the
majority, reasoned that the activity was related to employment, be-
cause there was no significant deviation creating a break in employ-
ment and constituting an independent hazard.10 0 The court reasoned
that the test to be used to determine whether an act "arose out of'
employment, when the act was not in the direct performance of work,
is whether the act is reasonably related to employment or a material
departure from employment. l0 1 The court noted that Employee was
performing his regular duties before the disputed deviation from em-
ployment, and Employee's meeting was of beneficial interest to Em-
ployer and Employee.' 0 2

PREEXISTING CONDITIONS

In Toombs v. Driver Management, Inc.,10 3 the Supreme Court of
Nebraska interpreted the application of a "preexisting condition." 04

In Toombs, the Supreme Court of Nebraska held that the Employee's
widow did not meet her burden to prove that her husband's employ-
ment as a truck driver substantially contributed to his death.10 5 In
Toombs, James Toombs ("Employee") died of arteriosclerotic heart dis-
ease while driving a truck for Driver Management, Inc. ("Em-
ployer"). 106 The driver of the car directly behind Employee at the time
of his death saw no erratic movement of the vehicle, only its smooth
progression up an embankment until the truck rolled over onto the
driver's side. 10 7 Thereafter, Employee's widow brought an action
against Employer in the Nebraska Workers' Compensation Court, ar-
guing Employee died in the course of his employment with Employer
and thus, she was entitled to workers' compensation benefits.10 8 The
compensation court held that Employee's stress was not greater on the
job than in nonemployment life and thus, Employee's death resulted
from the natural progression of the disease from which he suffered. 10 9

Employee's widow appealed the decision of the compensation
court to the Workers' Compensation Review Panel, arguing that the
compensation court erred in holding that Employee's death did not

99. Cords, 249 Neb. at 755, 545 N.W.2d at 118.
100. Id. at 748, 755, 545 N.W.2d at 115, 118.
101. Id. at 753-54, 545 N.W.2d at 117.
102. Id. at 755, 545 N.W.2d at 118.
103. 248 Neb. 1016, 540 N.W.2d 592 (1995).
104. Toombs v. Driver Management, Inc., 248 Neb. 1016, 540 N.W.2d 592 (1995).
105. Toombs, 248 Neb. at 1022-24, 540 N.W.2d at 597-98.
106. Id. at 1017, 1018-19, 540 N.W.2d at 594, 595.
107. Id. at 1018-19, 540 N.W.2d at 595.
108. Id. at 1019, 540 N.W.2d at 595; Toombs v. Driver Management, Inc., No. 2552,

1994 WL 822611, at *1 (Neb. Work. Comp. Ct. Aug. 3, 1994).
109. Toombs, 248 Neb. at 1020-21, 540 N.W.2d at 596.
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arise out of his employment. 1 10 The review panel affirmed, agreeing
with the trial court's finding that Employee's widow failed to establish
a legal causation between the employment and the Employee's
death."1 Furthermore, the review panel found no error in the lower

court's evidentiary rulings. 112 The Employee's widow appealed the de-
cision of the review panel to the Nebraska Supreme Court, arguing
that Employee died in the course of his employment with Employer" 13

On appeal, the Nebraska Supreme Court affirmed the decision of

the review panel, finding that the compensation court was not clearly

wrong in relying on Employer's medical expert, who testified that Em-

ployee died of a preexisting condition that had progressed natu-
rally. 1 14 Justice Dale Fahrnbruch, writing for the majority, held that
the Employee's widow failed to meet the burden of proof that would

establish that Employee's employment contributed to his death." 5

The court stated that in heart injury cases the claimant must satisfy a
two-pronged test of legal causation and medical causation. 116 The
court noted that under the test for legal causation, the law circum-
scribes what kind of exertion satisfies the test of "arising out of the
employment." 1 7 Further, the court stated that under the medical
causation test, medical evidence must demonstrate that the Em-
ployee's activity caused his death."18 The court concluded that the

compensation court correctly relied on Employer's medical expert, be-
cause the expert supported his opinion with an autopsy confirming the
existence of the preexisting condition. 1 9 The court opined that the
Nebraska Workers' Compensation Court, as the trier of fact, is the

only judge of the credibility of a witness and how much weight the
court should give a witnesses' testimony. 120

One year later, in Wilson v. Larkins & Sons,12 1 the Supreme

Court of Nebraska required the Nebraska Workers' Compensation
Court to make further findings of fact to determine whether "employ-
ment conditions aggravated [a] preexisting weakness . ,,122 In Wil-
son, Gladys Wilson ("Employee") allegedly developed "farmer's lung

110. Id. at 1021, 540 N.W.2d at 596; Toombs v. Driver Management, Inc., No. 2552,
1995 WL 437148, at *1 (Neb. Work. Comp. Ct. Jan. 27, 1995).

111. Toombs, 248 Neb. at 1021, 540 N.W.2d at 596.
112. Id.
113. Id. at 1017, 1018, 540 N.W.2d at 594.
114. Id. at 1020, 1024, 540 N.W.2d at 596, 598.
115. Id. at 1017, 1021, 540 N.W.2d at 594, 596.
116. Id. at 1022, 540 N.W.2d at 597.
117. Id.
118. Id.
119. Id.
120. Id. at 1023, 540 N.W.2d at 597.
121. 249 Neb. 396, 543 N.W.2d 735 (1996).
122. Wilson v. Larkins & Sons, 249 Neb. 396, 404, 543 N.W.2d 735, 740 (1996).
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disease" as a result of her employment as a grain hauler with Larkins
& Sons ("Employer"). 12 3 Employee then brought action against Em-
ployer in the Nebraska Workers' Compensation Court, arguing that
the injuries to her lungs arose out of her employment with Em-
ployer. 124 The compensation court dismissed Employee's petition,
stating that Employee "failed to show, by a preponderance of the evi-
dence, that her disease arose out of or in the course of her employ-
ment. . ... ,125 The compensation court found that the Employer's
expert was more credible than the expert for the Employee, and con-
cluded that Employee's illness was a response to multiple provocation,
including such personal factors as her allergies, smoking and
weight. 126

Employee appealed the decision of the workers' compensation
court to the Workers' Compensation Review Panel, arguing that the
compensation court erred in finding that Employee's lung condition
did not arise out of her employment with Employer. 12 7 The review
panel affirmed, agreeing with the compensation court's finding that
Employee had failed to show her injury "arose out of and in the course
of" her employment.128 Nonetheless, the review panel remanded the
matter to the workers' compensation court to determine if Employee
suffered "increased symptoms" during her employment with Em-
ployer. 129 Employer appealed the decision of the review panel to the
Nebraska Court of Appeals, arguing that the review panel erred in
remanding the case for further findings of fact; thereupon the Ne-
braska Supreme Court removed the case to their docket.1 30

On appeal, the Nebraska Supreme Court affirmed the decision of
the Workers' Compensation Review Panel and remanded the matter
for further factual findings. 13 1 Justice David Lanphier, writing for
the majority, stated that a disability may be compensable where an
exposure on the job aggravates a preexisting condition. 132 The court
noted that where a preexisting condition is accelerated by work condi-
tions resulting in disability, the disability is compensable if the condi-
tions that brought it about are peculiar to and characteristic of that

123. Wilson, 249 Neb. at 397-98, 400, 543 N.W.2d at 736, 740.
124. Id. at 400, 543 N.W.2d at 737; Wilson v. Larkins & Sons, No. 2253, 1994 WL

831976, at *1 (Neb. Work. Comp. Ct. May 17, 1994).
125. Wilson, 249 Neb. at 397, 543 N.W.2d at 736.
126. Id. at 400, 401, 543 N.W.2d at 738.
127. Id. at 397, 543 N.W.2d at 736; Wilson v. Larkins & Sons, No. 2253, 1995 WL

463714, at *1 (Neb. Work. Comp. Ct. Apr. 14, 1995).
128. Wilson, 249 Neb. at 397, 401, 543 N.W.2d at 736.
129. Id. at 402, 543 N.W.2d at 739.
130. Id.; see supra note 78 and accompanying text.
131. Wilson, 249 Neb. at 404, 543 N.W.2d at 740.
132. Id. at 397, 404, 543 N.W.2d at 736. 740.
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area of employment and the general public is not exposed to any in-
creased risk. 13 3 The court concluded that further findings of fact were
necessary to determine if Employee's employment conditions aggra-
vated her preexisting conditions. 13 4

One year later, in Zessin v. Shanahan Mechanical & Electric,
Inc.,135 the Supreme Court of Nebraska affirmed the Nebraska Work-
ers' Compensation Court's finding that coronary artery bypass surgery
was "necessary as a result of [the] myocardial infarction" and not due
to a preexisting condition. 136 In Zessin, Larry Zessin ("Employee")
suffered a heart attack while working as a journeymen plumber for
Shanahan Mechanical & Electric, Inc. ("Employer"). 13 7 On June 22,
1992, Employee was carrying cast iron pipe, measuring ten feet in
length and weighing approximately eighty pounds, up six flights of
scaffolding. 138 After returning to work from a fifteen minute break,
Employee was found lying unconscious on a scaffold. 1 39 Paramedics
were summoned and revived Employee, whereupon doctors performed
a cardiac catheterization procedure that revealed a 70-percent con-
striction of the left artery and a 99-percent constriction of the right
artery. 140 On July 9, 1992, Employee underwent a coronary bypass
operation and was implanted with a defibrillator. 14 1 Hospital records
indicated that Employee had suffered a myocardial infarction to a dif-
ferent region of his heart in 1989.142 Employer maintained that the
current myocardial infarction was caused by Employee's previous my-
ocardial infarction. 143 Employee sought compensation in the Ne-
braska Workers' Compensation Court for the State of Nebraska,
seeking benefits due to the myocardial infarction Employee suffered
while employed with Employer. 144 The compensation court granted
Employee compensation, finding that carrying cast iron pipe up six
levels of scaffolding on the job caused the injury and occurred during
the course of employment. 145 The court ordered that the Employer
pay Employee's medical expenses, reasoning that the Employee was

133. Id. at 404i 543 N.W.2d at 740.
134. Id.
135. 251 Neb. 651, 558 N.W.2d 564 (1997).
136. Zessin v. Shanahan Mechanical & Elec., Inc., 251 Neb. 651, 659, 661, 558

N.W.2d 564, 571 (1997).
137. Zessin, 251 Neb. at 652, 558 N.W.2d at 567.
138. Id.
139. Id.
140. Id.
141. Id. at 653, 558 N.W.2d at 567.
142. Id.
143. Id.
144. Id; Zessin v. Shanahan Mechanical & Elec., Inc., No. 1342, 1995 WL 476565, at

*2 (Neb. Work. Comp. Ct. Jan. 9, 1995).
145. Zessin, 251 Neb. at 654, 558 N.W.2d at 568.
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engaged in greater physical exertion in employment life when carry-
ing heavy pipes up scaffolding than in nonemployment life. x46

Employer appealed the decision of the Nebraska Workers' Com-
pensation Court to the Workers' Compensation Review Panel, arguing
that the court erred in overruling Employer's objections to testimony
of Employee's medical expert 14 7 The review panel affirmed the com-
pensation court's ruling, because the court found no error of law and
the findings of fact made by the compensation court were not clearly
wrong.14

8 Employer appealed the decision of the Workers' Compensa-
tion Review Panel to the Nebraska Supreme Court, arguing that Em-
ployee did not sustain a work-related injury and that the
compensation court erred in admitting specific testimony of Em-
ployee's medical expert. 149

On appeal, the Nebraska Supreme Court affirmed the Workers'
Compensation Review Panel, holding that sufficient evidence sup-
ported a finding that Employee's injury was "caused by his employ-
ment and arose in the course of his employment." 150 Justice William
Connolly, writing for the majority, reasoned that because the compen-
sation court awarded compensation for Employee's coronary bypass
procedure, the compensation court implied the procedure was an in-
dispensable consequence of his myocardial infarction that occurred on
June 22, 1992, while on the job-site. 15 1 The court stated that when a
claimant has suffered a heart attack, the most important problem in
resolving the issue is one of causation; the claimant must satisfy the
two-pronged test of legal causation and medical causation. 152 The
court stated that the law defines what kind of exertion "[arises] out of
the employment" under the legal prong of the causation test.1 5 3 The
court noted that, after the legal prong as been satisfied, doctors will
declare whether the exertion in fact caused the claimant to collapse
under the medical prong of the causation test. 154 The court agreed
with the compensation court's assertion that Employee satisfied the
legal prong of the causation test, based on Employee's expert testi-
mony that carrying twenty to eighty pounds of pipe up six flights of
stairs would not normally be done in recreational activities.1 55 The

146. Id.
147. Id.; Zessin v. Shanahan Mechanical & Elec., Inc., No. 1342, 1995 WL 476564,

at *1 (Neb. Work. Comp. Ct. June 2, 1995).
148. Zessin, 251 Neb. at 654, 558 N.W.2d at 568; Zessin, 1995 WL 476564, at *2.
149. Zessin, 251 Neb. at 652, 558 N.W.2d at 567.
150. Id. at 660, 558 N.W.2d at 571.
151. Id. at 652, 660, 558 N.W.2d at 567, 571.
152. Id. at 657, 558 N.W.2d at 569.
153. Id.
154. Id.
155. Id. at 658, 558 N.W.2d at 570.
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court also held that the compensation court was correct in finding that
the medical causation test was satisfied, because Employee's "very
heavy and repetitive physical exertion combined with his preexisting
condition ... cause[d] the myocardial infarction of June 22, 1992."156

The court concluded that the findings of the compensation court, as
trier of fact, were not clearly erroneous. 157

THE CALIFORNIA CONNECTION

California's Workmen's Compensation Act states, in part, that:
Liability for [workmen's compensation] . .. , in lieu of any
other liability whatsoever to any person . . . shall, without
regard to negligence, exist against an employer for . . . the
death of any employee if the injury proximately causes death,
in those cases where the following conditions of compensation
concur[:] . .. U[(1) [w]here at the time of the injury, the em-
ployee is performing service growing out of and incidental to
his or her employment and is acting within the course of his
or her employment ... [(2)] [w]here the injury is proximately
caused by the employment, either with or without
negligence .... 158

In 1975, in Dixon v. Ford Motor Co.,15 9 the California Court of
Appeals concluded that a deceased employee's dependents were enti-
tled to compensation under the workmen's compensation statute, if
the evidence established that the employee was negligently treated by
a medical professional at a job-site medical facility and such treat-
ment caused his death.160 In Dixon, Norman Dixon ("Employee") re-
ceived treatment for an undisclosed reason at the Ford Motor
Company ("Employer") aid station and died at the facility later that
day.161 Employee sought medical treatment on January 15, 1971,
from the aid station while at work, and after treatment Employee re-
sumed working.162 Soon after, a coworker contacted the aid station to
ask that Employee be taken back to the station, because he was in
some sort of distress. 163 Thereafter, a nurse examined Employee, ask-
ing him to lay down to rest. 164 Employee died approximately one-half
hour later. 165 Employee's widow and dependents made a claim to the

156. Id. at 659, 558 N.W.2d at 570.
157. Id. at 660, 558 N.W.2d at 571.
158. CAL. LABOR CODE § 3600(a) (West 1998).
159. 125 Cal. Rptr. 872 (Ct. App. 1975).
160. Dixon v. Ford Motor Co., 125 Cal. Rptr. 872, 875 (Ct. App. 1975).
161. Dixon, 125 Cal. Rptr. at 873.
162. Id. at 874.
163. Id.
164. Id.
165. Id.
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Superior Court in the County of Santa Clara, California, seeking
death benefits due to a heart attack Employee suffered while on the
job. 166 The superior court found for the Employer, granting Em-
ployer's motion for summary judgement, because Employee's widow
and dependent's exclusive remedy was under California's Workmen's
Compensation Act.167

Employee's widow and dependents appealed the decision of the
superior court to the California Court of Appeals, arguing they were
not entitled to workmen's compensation benefits because the death re-
sulted from negligence. 168 Employee's dependents relied on section
3602 of the California Labor Code, which states that "[in all cases
where the conditions of compensation do not concur, the liability of the
employer is the same as if this division had not been enacted. 1 69 The
appellate court affirmed the summary judgement, reasoning that if
negligent medical treatment had been rendered, workmen's compen-
sation would be the exclusive remedy. 170 The court noted that the
treatment was personal and was provided while Employee was not en-
gaged in working for Employer. 17 1 The court concluded that
"[r]ecovery of compensation is not conditional upon the employee's
rendering service to the employer at the time of the injury.1 7 2 Addi-
tionally, the court stated that "acts ... necessary to the life, comfort,
and convenience of the servant while at work, though strictly personal
to himself, are incidental to the service rendered by such a servant,
and an injury sustained in their performance arises out of and in the
course of employment. 1 7 3

DuTY OF CARE IN MALPRACTICE

In Critchfield v. McNamara,174 the Supreme Court of Nebraska
held that an employer has a duty, through its nurses, to report medi-
cally critical changes in a patient's condition to a physician in charge
or the treating physician. 1 75 In Critchfield, the infant Jeffrey Critch-
field ("Jeffrey") suffered developmental delays resulting from a lack of
medical attention at the time of birth.17 6 Jeffrey's father, Joe Critch-
field ("Jeffrey's Father"), on his behalf, brought action against Lee F.

166. Id. at 873.
167. Id.
168. Id. at 873, 875.
169. Id. at 875.
170. Id. at 874-75, 878.
171. Id. at 875.
172. Id. (quoting Heaton v. Kerlan, 166 P.2d 857, 859 (Cal. 1946)).
173. Id. at 875.
174. 248 Neb. 39, 532 N.W.2d 287 (1995).
175. Critchfield v. McNamara, 248 Neb. 39, 47, 532 N.W.2d 287, 293 (1995).
176. Critchfield, 248 Neb. at 47-48, 532 N.W.2d at 293.
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McNamara, M.D., and Archbishop Bergan Mercy Hospital ("Hospi-
tal"), in the District Court for Douglas County, Nebraska.17 7 The dis-
trict court declared a mistrial after the jury was unable to return a
verdict.1 78 The Hospital made a motion for judgement notwithstand-
ing the verdict, and it was denied. 1 79

The Hospital appealed the order of the district court to the
Supreme Court of Nebraska. i8 0 The Hospital argued that Jeffrey's
Father did not present evidence to indicate that the Hospital's act or
omission was the proximate cause of Jeffrey's developmental de-
lays. 18 ' The Supreme Court of Nebraska affirmed, holding that a hos-
pital has a duty to immediately report changes in a patient's condition
to an attending or treating physician as a matter of law.' 8 2 Justice
John Wright, writing for the majority, reasoned that when ruling on a
motion for judgement notwithstanding the verdict, the court only re-
solves the controversy as a matter of law, and the court can only do so
when "reasonable minds can draw but one conclusion."18 3 The court
noted that the case at hand created a question as to whether the medi-
cal treatment, or lack thereof, proximately caused the damage to Jef-
frey's brain.'8 4 Further, the court reasoned that the existence of the
duty to report changes in condition created an issue of fact regarding
whether the Hospital gave Jeffrey improper medical attention result-
ing in brain damage.' 8 5 Giving all reasonable inferences to Jeffrey's
Father, the court concluded the district court properly refused the
judgement notwithstanding the verdict.' 8 6

ANALYSIS

In Winn v. Geo. A. Hormel & Co.,'8 7 the Nebraska Supreme Court
held that an "accident" may include negligent acts by a qualified medi-
cal professional at an employer's first-aid medical facility.' 8 8

Although the Supreme Court of Nebraska characterized its decision as
consistent with other modern cases in which other courts upheld that
a duty of care is owed to employees through a first-aid facility, a re-
view of these cases demonstrates that, in Winn, the court broadly in-

177. Id. at 39, 40, 532 N.W.2d at 288, 289.
178. Id. at 40, 532 N.W.2d at 289.
179. Id.
180. Id.
181. Id. at 47, 532 N.W.2d at 293.
182. Id. at 48, 532 N.W.2d at 293.
183. Id. at 40, 48, 532 N.W.2d at 289, 293.
184. Id. at 48, 532 N.W.2d at 293.
185. Id.
186. Id.
187. 252 Neb. 29, 560 N.W.2d 143 (1997).
188. Winn v. Geo. A. Hormel & Co., 252 Neb. 29, 38, 560 N.W.2d 143, 149 (1997).
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terpreted the holdings of these cases.1 8 9 A review of prior precedent
and other case law illustrates that the decision in Winn undermines
workers' compensation law in several ways. 190 First, the decision re-
quires an employee to prove negligence in a no-fault system of recov-
ery, which makes recovery more difficult for an employee. 19 1 Second,
the court expanded the statutory definition of "accident" to include
acts that are outside of the scope of work-related activities. 19 2 Third,
the court erred in failing to use the test they established to determine
recoverability in heart attack cases.19 3 Fourth, the court relied upon a
California case, but failed to take into consideration different state
statutes and case law. 194 Finally, though the court erred in forcing
Winn to prove negligence, the result may further public policy because
employees may have a more unconstrained recovery.195

NEGLIGENCE PRINCIPLES

In Winn, the Nebraska Supreme Court held that an employee who
received treatment at an employer's on-site medical facility, and sub-
sequently died, could receive benefits under workers' compensation if
the on-site nurse provided negligent medical treatment. 196 The court
in Winn specifically noted that due to conflicting medical evidence,
Employee's widow did not meet the requisite burden of proof.19 7 In so
holding, the court failed to acknowledge previous holdings, which rec-
ognized that negligence is not an element in a workers' compensation
case. 198

The Supreme Court of Nebraska has held that the issue of
whether a legal duty is present for actionable negligence is a question
of law that rests on the facts of any given situation. 199 In Critchfield
v. McNamara,20 0 the supreme court recognized that a basic require-
ment of medical care is that where there are changes to one's condi-
tion that are medically critical, a hospital has a duty to promptly
report those changes. 20 1 The court in Winn concluded that an em-
ployer who provides job-site medical care to its employees owes a

189. See infra notes 196-209 and accompanying text.
190. See infra notes 191-93 and accompanying text.
191. See infra notes 196-209 and accompanying text.
192. See infra notes 210-28 and accompanying text.
193. See infra notes 229-53 and accompanying text.
194. See infra notes 254-66 and accompanying text.
195. See infra notes 267-81 and accompanying text.
196. Winn, 252 Neb. at 29, 38, 560 N.W.2d at 143, 149.
197. Id. at 39, 560 N.W.2d at 149.
198. See infra notes 200-09 and accompanying text.
199. Critchfield v. McNamara, 248 Neb. 39, 47, 532 N.W.2d 287, 292 (1995).
200. 248 Neb. 39, 532 N.W.2d 287 (1995).
201. Critchfield v. McNamara, 248 Neb. 39, 48, 532 N.W.2d 287, 293 (1995).
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"duty of reasonable care," through their licensed medical employee,
like the duty owed by the hospital in Critchfield.20 2

However, the court in Winn failed to recognize that the Critchfield
case was a malpractice action, not a workers' compensation case. 20 3

In Critchfield, the relationship between the parties was that of patient
and doctor, rather than employer and employee. 20 4 Furthermore, the
treatment that was in dispute in Critchfield was not the result of med-
ical treatment at the "place of employment," but rather, medical treat-
ment at a public hospital resulting from an exclusive patient-doctor
relationship.

20 5

In Winn, the court held that an "accident," as defined under Ne-
braska Workers' Compensation Act section 48-151(2), may encompass
negligent medical treatment by a trained medical professional on a
coemployee at a first-aid medical facility provided by an employer. 20 6

However, workers' compensation laws were created to compensate an
employee for injuries on the job, regardless of fault or negligence. 20 7

In applying negligence principles to a workers' compensation case, the
Nebraska Supreme Court once again opened the door to negligence
defenses, such as assumption of the risk and contributory negligence,
that the Workers' Compensation Act' intended to avoid.20 8 Therefore,
the motivating factor behind workers' compensation laws, which is to
have a no-fault system for employees to recover benefits when injured
on the job without compelling the employee to prove negligence, is not
served when employees must prove negligence to recover benefits. 20 9

202. Compare Winn, 252 Neb. at 37-38, 560 N.W.2d at 149 (holding that in a work-
ers' compensation action, when an employer provides an on-site emergency medical fa-
cility staffed by a licensed nurse, through the licensed nurse the employee owes a duty
of reasonable care to employees), with Critchfield, 248 Neb. at 47, 532 N.W.2d at 293
(holding that in a medical malpractice action, a hospital, through its nurses, owes a
duty to the patient to report medically necessary changes in the patient's condition to
the treating physician).

203. See Winn, 252 Neb. at 35-37, 560 N.W.2d at 147-51 (rendering a decision with-
out discussing Critchfield as a medical malpractice case).

204. Critchfield, 248 Neb. at 40-41, 532 N.W.2d at 289.
205. Id.; Winn, 252 Neb. at 29, 38, 560 N.W.2d at 143, 149.
206. Winn, 252 Neb. at 38, 560 N.W.2d at 149.
207. Alan S. Katkin, Understanding the Concepts of Workers' Compensation, 582

PLI/LIT 7, 10 (1998).
208. Compare Winn, 252 Neb. at 35-39, 560 N.W.2d at 147-50 (holding that the com-

pensation court should make further findings of fact to determine whether Nurse
Klocke contributed to Employee's death with negligent medical treatment), with
Katkin, 582 PLILIT at 10 (stating that prior to enactment of workers' compensation law
an injured worker was forced to sue an employer for a personal injury which required
the employee to prove that employer was negligent, thus the employer could raise de-
fenses such as contributory negligence).

209. Katkin, 582 PLI/LIT at 10; 1 ARTHUR LARSON & LEX K. LARSON, LARSON'S
WORKERS' COMPENSATION LAw § 1.10 (1998). According to Larson's Workers' Compen-
sation Law:
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STATUTORY INTERPRETATION OF THE NEBRASKA WORKERS'

COMPENSATION ACT

Section 48-101 of the Nebraska Workers' Compensation Act holds
an employer liable to an employee when an employee's personal injury
"arises out of and in the course of his or her employment." 2 10 In addi-
tion, section 48-151(2) of the Nebraska Workers' Compensation Act
defines an "accident" as an "unexpected or unforeseen injury happen-
ing suddenly and violently, with or without human fault, and produc-
ing at the time objective symptoms of an injury."21 1 In Winn, the
Supreme Court of Nebraska held that Employee's visit to the plant
nurse was "incidental to and arose out of the decedent's employ-
ment."2 12 Furthermore, the court stated that the "accident" allegedly
occurred when Nurse Klocke failed to diagnose and treat Employee's
symptoms of a heart attack.21 3 Therefore, the court erred in broaden-
ing the interpretation of an "accident."2 14

In addition to the requirement that an accident arise "suddenly
and violently," an accident must also "aris[e] out of and in the course
of . . . employment." 215 The Nebraska Supreme Court, in Cox. v.
Fagen,2 16 explained that the definition of the term "arising out of' de-
scribes the accident, its cause, character and origin; in other words,
the definition answers the question of whether the accident resulted
from the risks that the employee was surrounded by on the job.2 17

Additionally, the Cox court noted that the "in the course of' require-
ment concerns time, place, and the type of activity.2 1 s

The court in Winn misinterpreted the "arising out of' require-
ment. 2 19 In Winn, the court concluded that because Employee was at
an employer provided medical facility, Employee's treatment arose out
of his employment.2 20 Had the court followed the definition of "arising

The typical workers' compensation act has these features: (a) the basic operat-
ing principle is that an employee is automatically entitled to certain benefits
whenever the employee suffers a "personal injury by accident arising out of an
in the coarse of employment" or occupational disease; (b) negligence and fault
are largely immaterial, both in the sense that the employee's contributory neg-
ligence does not lessen his or her rights and in the sense that the employer's
complete freedom from fault does not lessen its liability....

Id.
210. NEB. REV. STAT. § 48-101 (Reissue 1993).
211. NEB. REV. STAT. § 48-151(2) (Reissue 1993).
212. Winn, 252 Neb. at 37, 560 N.W.2d at 149.
213. Id. at 38, 560 N.W.2d at 149.
214. See supra notes 210-13 and accompanying text.
215. NEB. REV. STAT. § 48-101 (Reissue 1993).
216. 249 Neb. 677, 545 N.W.2d 80 (1996).
217. Cox v. Fagen, Inc., 249 Neb. 677, 682, 545 N.W.2d 80, 85 (1996).
218. Cox, 249 Neb. at 682, 545 N.W.2d at 85.
219. See infra notes 220-24 and accompanying text.
220. Winn, 252 Neb. at 37, 560 N.W.2d at 149.
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out of," which the court in Cox defines as the risks associated with
one's job, the court would have found that going to an on-site medical
facility is not normally associated with one's job.2 2 1 The court in Winn
confused the holding in Cox, because in Winn, Employee was not per-
forming any employment activity in Nurse Kiocke's office, rather he
was simply physically present on the job-site.2 22 The court in Cox
held that the law requires that the employment is a contributing fac-
tor to the employee's injury and, if so, the injury is compensable. 2 23

Therefore, in Winn, the Nebraska Supreme Court should not have al-
lowed recovery where the injury is not peculiar to employment or
when an employee is equally exposed to a hazard apart from
employment.

2 24

Furthermore, in Cords v. City of Lincoln,2 25 the court also deter-
mined that the "in the course of' requirement mandates that the in-
jury occur within the space and time confines of employment and that
the injury result from an employment related activity.2 26 In Winn,
while Employee was sitting in Nurse Klocke's office and later being
examined by her, he was not doing the job that Employer paid him to
perform. 227 Therefore, while the injury in Winn occurred during the
Employee's working hours, the Employee did not have to go to the
plant nurse to perform his job and, in fact, could not perform his job
while being at the nurse's office continually.2 28

THE HEART ATTACK CASES

The court in Winn held that the "accident" occurred when Nurse
Kiocke failed to diagnose and treat Employee's symptoms in a timely
manner.2 29 In addition, the court in Winn held that the failure to di-
agnose and treat Employee's symptoms of a heart attack aggravated,
accelerated, or combined with employee's preexisting condition to pro-

221. Compare Cox, 249 Neb. at 682, 545 N.W.2d at 85 (holding that the "arising out
of" requirement is concerned with causation and in this case, Employee's employment
put him in the position of sustaining back injuries when he was required to put cover-
alls on over heavy work boots), with Winn, 252 Neb. at 35-39, 560 N.W.2d at 137-50
(stating that at 11:50 a.m. the Employee left the nurse's office and at 11:55 a.m.,. upon
returning to work, he collapsed).

222. See supra note 221 and accompanying text.
223. Cox, 249 Neb. at 683, 545 N.W.2d at 85; Wilson v. Larkins & Sons, 249 Neb.

396, 404, 543 N.W.2d 735, 740 (1996) (stating that the acceleration of a pre-existing
condition can be compensable if the injury that results is not a common disease, but
something peculiar to the employment situation).

224. Cox, 249 Neb. at 692-93, 545 N.W.2d at 90 (Caporale, J., dissenting).
225. 249 Neb. 748, 545 N.W.2d 112 (1996).
226. Cords v. City of Lincoln, 249 Neb. 748, 754, 545 N.W.2d 112, 117 (1996).
227. Winn, 252 Neb. at 32, 560 N.W.2d at 146 (inferring that Employee worked with

caustic soda and was not employed in the nurse's office).
228. Id.
229. Id. at 38, 560 N.W.2d at 149.
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duce death.230 In Winn, the Supreme Court did not use the two- pro-
nged test established by Toombs v. Driver Management, Inc.,23 1 to
determine compensablity in heart attack cases. 23 2

In Toombs, the Supreme Court of Nebraska held that in heart at-
tack cases, a claimant must satisfy the two-pronged test of legal cau-
sation and medical causation to recover compensation. 2 33 The
supreme court in Toombs held that the legal causation prong is satis-
fied if the claimant shows by a preponderance of the evidence that the
stress or exertion encountered in employment life contributed in some
significant degree to the heart injury.23 4 In addition, the supreme
court stated that the medical causation prong is satisfied when the
claimant establishes by medical evidence that Employee's exertion
caused Employee's death.235

In Winn, Employee had just finished a meal, which he would have
done in nonemployment life, when he reported to the nurse's office.2 36

Employee then returned to work for only five minutes before he col-
lapsed. 23 7 Prior to his collapse, Employee had been draining a tank
filled with caustic soda solution. 238 The record does not state how
much exertion it takes for one to drain a tank of caustic soda solution,
but Employee passed the time by pursuing small talk and customary
joking with a co-worker while watching the caustic soda solution
drain.23 9 In Winn, the compensation court found that Employee's
widow had insufficient evidence to prove that Employee's work-related
stress (either mental or physical) triggered his heart attack.2 40 Preex-
isting conditions that are triggered by performing everyday activities
at work do not satisfy the legal causation test.24 1 Had the court re-
quired the Employee's widow to satisfy the two- pronged causation
test, she would not have been able to recover because Employee did
not encounter any strain at work that he would not have encountered
in nonemployment life.2 4 2 Therefore, the court erred by failing to re-

230. Id.
231. 248 Neb. 1016, 540 N.W.2d 592 (1995).
232. Winn, 252 Neb. at 35-36, 560 N.W.2d at 147-48 (stating that the applicability of

the Toombs' test is not the real issue in the appeal).
233. Toombs v. Driver Management, Inc., 248 Neb. 1016, 1022, 540 N.W.2d 592, 597

(1995).
234. Toombs, 248 Neb. at 1022, 540 N.W.2d at 597.
235. Id. at 1024, 540 N.W.2d at 597-98.
236. Winn, 252 Neb. at 32, 560 N.W.2d at 146.
237. Id.
238. Id. at 32-33, 560 N.W.2d at 146.
239. Id. at 35-39, 560 N.W.2d at 147-50; Brief for Appellee at 4, Winn v. Geo. A.

Hormel & Co., 252 Neb. 29, 560 N.W.2d 143 (1997) (No. 95-416).
240. Winn v. Geo. A. Hormel & Co., No. 260, 1994 WL 831965, at *2 (Neb. Work.

Comp. Ct. Oct. 14, 1994).
241. Cox, 249 Neb. at 689, 545 N.W.2d at 88 (Caporale, J., dissenting)
242. See supra notes 229-41 and accompanying text.
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quire Employee's widow to prove stress greater than in nonemploy-
ment life.24 3

In direct contrast to Winn, ,the court in Zessin v. Shanahan
Mechanical & Electrical, Inc. 244 acknowledged that heart injury cau-
sation encompasses the two part test of legal causation and medical
causation.2 45 In Zessin, Employee carried cast iron pipe up six flights
of stairs on the job-site for three hours. 24 6 Thereafter, Employee took
a fifteen-minute break, resumed work and was subsequently found
unconscious. 247 The court in Zessin noted that the law defines what
amount of exertion satisfies the legal test of "arising out of employ-
ment."248 Further, the court in Zessin stated that the medical test is
satisfied when doctors conclude the exertion actually caused the dece-
dent to collapse.2 49

In Winn, the supreme court ignored the test set out in Zessin,
demonstrated by the court's failure to reference the injury, causation
test or the legal and medical prongs that comprise it.250 Further, Em-
ployee's widow offered insufficient evidence to demonstrate that any
"stress or exertion" actually caused Employee's heart attack. 25 1 Fi-
nally, Employee's medical expert stated that Employee's cardiac
arrest was not "predictable" and could have happened at any time.252

Therefore, the court erred by ignoring precedented principles regard-
ing heart attack cases.2 53

CALIFORNIA CONNECTION

. In Winn, the court held that upon proof and findings of fact, an
"accident" under Nebraska Revised Statutes section 48-151(2) may oc-
cur when negligent medical treatment is given by a trained profes-
sional at an employer maintained first-aid medical facility to a co-
employee. 254 The Winn case was a case of first impression in Ne-

243. See supra notes 229-42 and accompanying text.
244. 251 Neb. 651, 558 N.W.2d 564 (1997).
245. Compare Zessin v. Shanahan Mechanical & Elec. Inc., 251 Neb. 651, 657, 558

N.W.2d 564, 569 (1997) (stating that in workers' compensation heart injury cases causa-
tion is proved by legal causation and medical causation; legal causation is satisfied
when the claimant shows that the stress or exertion experienced in employment life is
greater than in nonemployment life and medical causation is satisfied when a doctor
says that the exertion in fact caused the collapse), with Winn, 252 Neb. at 35-39, 560
N.W.2d at 147-50 (failing to address the two prong test).

246. Zessin, 251 Neb. at 652, 558 N.W.2d at 567.
247. Id.
248. Id. at 657, 558 N.W.2d at 569.
249. Id.
250. Winn, 252 Neb. at 34-39, 560 N.W.2d at 147-50.
251. Appellee's Brief at 10-11, Winn (No. 95-416).
252. Id. at 9.
253. See supra notes 229-52 and accompanying text.
254. Winn, 252 Neb. at 38, 560 N.W.2dat 149.
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braska. 255 The Nebraska Supreme Court used a California case,
Dixon v. Ford Motor Co., 2 5 6 to resolve the issue before the court in
Winn.257

In Dixon, the California Court of Appeals held that where an em-
ployer maintains a first-aid medical facility which is staffed by a nurse
for the benefit of employees, and an employee dies due to negligent
treatment at the facility, that employee's dependents are entitled to
benefits exclusively under workmen's compensation. 258 In using
Dixon, the court in Winn failed to consider the differences between
Nebraska's workers' compensation statutes and California's work-
men's compensation statutes. 259

The Nebraska Workers' Compensation Statute section 48-101 al-
lows recovery for a personal injury where the injury is caused by an
occupational disease or accident, arising out of or in the course of em-
ployment, provided that the employee was not willfully negligent
when receiving the injury.260 California Labor Code section 3600,
however, states that an employer is liable for the injury or death of an
employee regardless of negligent conduct, if the employee is injured
while performing an incidental service and acting within the scope of
employment or where the injury is proximately caused by
employment. 261

California's Workmen's Compensation statute specifically in-
cludes negligent acts regardless of the actor, whereas Nebraska's
Workers' Compensation statute does not.26 2 Additionally, the Ne-
braska compensation statute, unlike California's statute, does not
have a provision allowing an employee to recover if the employee is
merely performing a service incidental to employment. 263 Further, in
reaching its decision, the court in Dixon relied on the principle of law
that states that "recovery of compensation is not conditional upon the
employee's rendering service to the employer at the time of the in-

255. Appellant's Brief at 15, Winn (No. 95-416).
256. 125 Cal. Rptr. 875 (Ct. App. 1975).
257. Winn, 252 Neb. at 38, 560 N.W.2d at 149.
258. Dixon v. Ford Motor Co., 125 Cal. Rptr. 875, 877 (Ct. App. 1975).
259. See infra notes 260-64 and accompanying text.
260. Winn, 252 Neb. at 36, 560 N.W.2d at 148.
261. CAL. LABOR CODE § 3600 (West 1998); see supra note 158 and accompanying

text.
262. Compare NEB. REV. STAT. § 48-101 (Reissue 1993) (stating that for an em-

ployee's injury to be compensable, the injury must "arise out of and in the course of his
or her employment" and such employee shall receive compensation if the employee was
not willfully negligent when receiving the injury), with CAL. LABOR CODE § 3600 (West
1998) (stating that liability under workmen's compensation is without regard to
negligence).

263. See supra note 262 and accompanying text.
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jury."264 This is significantly different than Nebraska law, because

the phrase "arising out of and in the course of employment," as used in

Nebraska Revised Statute section 48-101, is defined through the con-

nection between the work, time and place of injury and the activity
"whose purpose is related to the employment." 26 5 Therefore, the Ne-

braska Supreme Court erred in relying on Dixon, because the court

failed to recognize the differences between Nebraska and California

statutes and case law.
2 6 6

PUBLIC POLICY

In Winn, the court held that a medical employee's negligent fail-

ure to treat a co-employee could be an "accident" where there is an

adequate causal connection between death and negligence. 26 7 The

court in Winn stated that the failure to treat a co-employee was an
"accident" and thus, workers' compensation was the exclusive remedy

for compensation to the Employee's widow. 268

Although the court in Winn misapplied negligence principles, as

discussed above, the result may be valuable for public policy rea-

sons.2 69 Before institution of workers' compensation law, tort law was

the only available recovery for injury to workers. 2 70 However, tort re-

lief was often insufficient because employers could use defenses like

assumption of the risk, contributory negligence and the fellow servant

rule, but under the Workers' Compensation Act those defenses were

not to be considered. 27 1 The theory behind compensation statutes is

that it is the most effective, solemn and tenacious form of recovering

medical and financial benefits for the victim of injuries occurring on

the job-site. 27 2 Any enlightened society should feel responsible to pro-

vide benefits. 2 73 The best way to accomplish this is to pass the impedi-

ment of compensation payments to the most befitting source of

payment, that being the consumer of the product. 2 74

Today, Nebraska's courts recognize that the Nebraska Workers'

Compensation Act must be interpreted broadly to achieve its pur-

264. Dixon, 125 Cal. Rptr. at 875 (quoting Heaton v. Kerlan, 166 P.2d 857, 859 (Cal.
1946)).

265. Cox, 249 Neb. at 682, 545 N.W.2d at 85.
266. See supra notes 254-65 and accompanying text.
267. Winn, 252 Neb. at 38, 560 N.W.2d at 149.
268. Id. at 36, 38, 560 N.W.2d at 148, 149.
269. See infra notes 270-79 and accompanying text.
270. Victoria L. Ruhga, Comment, Mental Stress and Workers' Compensation in Ne-

braska, 69 NEB. L. REV. 842, 844-45 (1990).
271. Ruhga, 69 NEB. L. REV. at 845.
272. 1 ARTHUR LARSON & LEX K. LARSON, LARSON'S WORKERS' COMPENSATION LAW

§ 2.20 (1998).
273. LARSON, supra note 272, § 2.20.
274. Id.
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poses. 2 75 Furthermore, Nebraska courts concede that workers' com-
pensation was intended to put the costs of injuries occurring at the
workplace on industries and customers, rather than individual work-
ers.2 76 Moreover, the Nebraska Workers' Compensation Act is benefi-
cial to employees trying to recover for workplace injuries because it
helps employees escape a legal controversy with an employer. 2 77

Without workers' compensation statutes, a society, when dealing with
a disabled worker, could do any of three things: (1) refuse aid and let
the employee starve; (2) put the employee on a form of governmental
aid, making the employee feel like an indigent and place costs of a
work-place accident on the governmental subdivision; or (3) confer
workers' compensation, therefore safeguarding the employee's honor
and self respect. 2 78 The last solution is the best because it is the most
morally acceptable. 2 79

When the Nebraska Supreme Court, in Winn, held that a nurse's
omission at an employer maintained medical facility can be an "acci-
dent" compensable under the Nebraska Workers' Compensation Act,
the court was furthering the proposition that conferring an employee
with compensation is the most acceptable solution when dealing with
a disability incurred on the job. 28 0 Thus, the decision in Winn sup-
ports the public policy behind the Nebraska Workers' Compensation
Act. 28 1

CONCLUSION

In Winn v. Geo. A. Hormel & Co.,2s2 the Nebraska Supreme Court
held that where a trained medical professional at an employer main-
tained medical facility provides negligent medical treatment, that
treatment can constitute an "accident" under the Nebraska Workers'
Compensation Act. 2 8 3 The court's holding is flawed because: (1) the
decision requires that an employee prove negligence in a no-fault sys-
tem of recovery; (2) the decision expands the statutory definition of an
"accident" to include acts outside of work-related activities; (3) the de-
cision failed to use the test established for recoverability in heart at-
tack cases; and (4) the court erred in adopting California's
interpretation of its workers' compensation statute. However, the

275. Ruhga, 69 NEB. L. REV. at 845.
276. Id.
277. Id.
278. LARSON, supra note 272, § 2.20.
279. Id.
280. See supra notes 270-79 and accompanying text.
281. See supra notes 270-79sand accompanying text.
282. 252 Neb. 29, 560 N.W.2d 143 (1997).
283. Winn v. Geo. A. Hormel & Co., 252 Neb. 29, 38, 560 N.W.2d 143, 149 (1997).
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court's holding does provide benefits to the social policy of workers'
compensation.

First, the court has embarked on a path that will lead to an em-
ployee having to prove negligence on the part of the employer when an

injury on the job is encountered. By requiring a representative to
prove negligence, the Supreme Court of Nebraska has negated the no-
fault fundamental foundation of workers' compensation statutes and
returned an injured employee back to a common law tort action, which
workers' compensation laws were specifically designed to avoid. Re-
quiring an injured employee or representative to prove negligence
could not have been in the minds of the Legislature that enacted the
Nebraska Workers' Compensation Act.

Second, the court's holding in Winn calls into question the present
court's essential commitment to enforcement of the Nebraska Work-
ers' Compensation Act. By holding that the negligent treatment by a

licensed care professional at an employer maintained medical facility
can constitute an "accident," the court broadly interpreted the statute

to include acts not within the employment arena. Further, the court
disregarded precedent interpreting workers' compensation statutes
and chose to create an entirely unprecedented definition of an
"accident."

Third, the court in Winn blatantly disregarded previously estab-
lished tests, provided by them, to determine when a claimant can re-

cover benefits when the injury is a heart attack. Under this holding
the test to determine compensablity in a heart attack case is unrelia-

ble, and leaves the question of recoverability in heart attack cases
open to interpretation. Furthermore, this holding leaves one to won-

der what principles can be utilized in proceeding with a workers' com-

pensation claim: common law tort or workers' compensation? Both
principles are distinctly different.

Fourth, the court in Winn held that negligent medical treatment

at an employer maintained medical facility can constitute an "acci-
dent" under Nebraska Revised Statutes section 48-151(2). In reaching
this decision, the supreme court relied upon a 1975 California case
that reached. a similar conclusion. However, the court in Winn failed
to investigate whether California's workers' compensation statutes
and principles of law were similar to Nebraska's; they are not.

Finally, the court in Winn held that workers' compensation is the
Employee's widow's exclusive remedy where the Employee died on the
job-site of a heart attack after being examined by a medical profes-
sional at an employer maintained emergency medical-facility. Under
this holding, a decedent's representative is limited to the amount of

compensation provided for by statute. However, recovery under work-
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ers' compensation statutes were traditionally more consistent and re-
sulted in an employee avoiding a difficult and unknown legal battle.
The court's holding is not only a more reliable way for an employee to
recover, but it also saves society, the employee, and the employer the
cost of lengthy and expensive tort recovery.

The most troubling aspect of the decision in Winn is the court's
expansion of workers' compensation law into tort law. The entire
fabric of workers' compensation law is being undermined and intruded
upon by a new system of recovery in workers' compensation cases.
This new system of recovery that the court in Winn has created is ex-
actly what the framers of workers' compensation law were seeking to
avoid. The workers' compensation framers distinctly created a no-
fault system of recovery, because tort recovery for employees was tra-
ditionally laborious and impotent. The court's holding in Winn draws
us back into that system. Employees beware!

Shilee M. Roumph - '00


