
HALL V. PROGRESS PIG, INC.: PROTECTING
AND STRENGTHENING THE CITIZEN STANDING

CLAUSE OF INITIATIVE 300

The Salvation of the State is Watchfulness in the Citizen.1

INTRODUCTION

Article XII, section 8 of the Nebraska Constitution was enacted
after organized opponents of corporate farming and ranching took suc-
cessful steps to amend the state constitution through the referendum
process. 2 The first step was the drafting and submission of the pro-
posed amendment, commonly known as Initiative 300, to the voters. 3

The signature count met the constitutional requirement for a citizen
initiative to place an amendment to the Nebraska Constitution on the
ballot.4 Initiative 300 was submitted to the voters in the general elec-
tion of November 2, 1982, and received a majority of the vote.5 On
November 29, 1982, then-Governor Charles Thone issued a proclama-
tion stating that Initiative 300 was approved by a majority of the
voters.

6

Nebraska is not alone in its concern over the harmful effects of
corporate farming and ranching.7 Numerous other midwestern states
have passed legislation similar to article XII, section 8.8 However, in-
stead of using the legislative process, Nebraska voters chose to accom-
plish their goal by amending the state constitution. 9 Aside from the
ban on corporate farming and ranching, the measure also contains a
clause providing citizen standing in the event the Attorney General
fails to perform his or her duties.10

1. Hartly Ber Alexander, Located on the Nebraska Capitol Building in Lincoln.
2. James W. R. Brown & Thomas R. Brown, Comment, Constitutionality of Ne-

braska's Initiative Measure Prohibiting Corporate Farming and Ranching, 17 CREIGH-
TON L. REV. 233, 234 (1984).

3. Brown & Brown, 17 CREIGHTON L. REV. at 233.
4. NEB. CONST. art. III, § 2. The Nebraska Constitution requires the signatures of

five percent of registered voters from two-fifths of Nebraska's counties in order to au-
thorize the Secretary of State to place a referendum on the general election ballot. Id.

5. Brown & Brown, 17 CREIGHTON L. REV. at 233.
6. Id.
7. MSM Farms, Inc. v. Spire, 927 F.2d 330, 332 (8th Cir. 1991).
8. MSM Farms, 927 F.2d at 332. The other states include: Iowa, Kansas, Minne-

sota, Missouri, North Dakota, Oklahoma, South Dakota, and Wisconsin. Id. at 322 n.4.
9. Brown & Brown, 17 CREIGHTON L. REV. at 233.

10. NEB. CONST. art. XII, § 8.
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In Hall v. Progress Pig, Inc.," a group of citizens, unsatisfied with
the enforcement efforts of the Attorney General, sought an injunction
under article XII, section 8 of the Nebraska Constitution against Pro-
gress Pig, Inc. 12 Prior to filing suit, the citizen group informed the
Attorney General of the possible violation of the amendment prohibit-
ing corporate farming and ranching.13 Although article XII, section 8
charges the Attorney General to prosecute claims under the act, the
Attorney General requested that the Otoe County Attorney act as a
surrogate prosecutor due to a conflict of interest in the Attorney Gen-
eral's office. 14 The Otoe County Attorney then investigated Progress
Pig's operation and determined its operation did not violate article
XII, section 8 of the Nebraska Constitution. 15 A group of citizens then
initiated an action in their own name based on their belief that the
investigation carried out by the County Attorney was insufficient. 16

The Nebraska Supreme Court held that the citizens had standing
to commence the action because the County Attorney, as surrogate for
the Attorney General, failed to perform his duties in accordance with
article XII, section 8.17 The supreme court determined that the facts
were sufficient to lead the County Attorney with a reason to believe
Progress Pig, Inc.'s operation violated the constitution.' 8

This Note will first review the facts and holding of Hall v. Pro-
gress Pig, Inc.19 This Note will then examine: the history and present
status of the standing doctrine in Nebraska; the origin and objectives
of article XII, section 8; the statutes governing the duties of the Attor-
ney General; and similar legislative actions establishing citizen stand-
ing.20 Finally, this Note will: (1) discuss why the supreme court
decision is crucial to the preservation of article XII, section 8; (2) re-
view the process of establishing the citizen standing clause; (3) com-
pare federal standing, Nebraska standing and citizen standing; and
(4) review the importance of citizen standing. 2 1

11. 254 Neb. 150, 575 N.W.2d 369 (1998).
12. Hall v. Progress Pig, Inc., 254 Neb. 150, 151, 575 N.W.2d 369, 371 (1998).
13. Progress Pig, 254 Neb. at 153, 575 N.W.2d at 372.
14. Id.
15. Id.
16. Hall v. Progress Pig, Inc., No. 37-261, slip op. at 2 (Otoe County D.C. May 30,

1996).
17. Progress Pig, 254 Neb. at 160, 575 N.W.2d at 376.
18. Id. at 157, 575 N.W.2d at 374.
19. See infra notes 22-60 and accompanying text.
20. See infra notes 61-231 and accompanying text.
21. See infra notes 232-333 and accompanying text.
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HALL v. PROGRESS PIG, INC.

FACTS AND HOLDING

On June 7, 1991, Jerome and Lorraine Olmsted asked the Ne-
braska Attorney General to investigate whether Progress Pig, Inc.
("Progress Pig"), a farming and ranching operation in Otoe and John-
son Counties, Nebraska, violated article XII, section 8 of the Nebraska
Constitution. 2 2 Five days later, Marty Strange, director of the Center
on Rural Affairs, sent a letter to the Attorney General containing a
similar request. 23 Subsequently, the Nebraska Attorney General's of-
fice informed Strange that it was disqualified from investigating Pro-
gress Pig due to a conflict of interest.24 This letter also informed
Strange of the citizen standing clause of article XII, section 8 of the
Nebraska Constitution, and suggested that he contact the Johnson
and Otoe County Attorneys for further assistance.2 5

Strange subsequently petitioned the Otoe and Johnson County
Attorneys for assistance in the matter.2 6 The Johnson County Attor-
ney replied, stating that it was not his duty to investigate violations of
the constitutional amendment restricting corporate farming.2 7 On
August 28, 1991, the Attorney General's office contacted the Otoe
County Attorney and requested "that you look into the relevant facts
regarding Progress Pig, Inc. and [make] a determination as to
whether this company is in violation of [article XII, section 81."28 Fol-
lowing this communication with the Otoe County Attorney, the Attor-
ney General's office informed Strange in a letter that it was "hopeful
that the Otoe County Attorney [would] agree to pursue [the]
matter."

29

At this time, the Otoe County Attorney instructed Deputy Sheriff
Kotschwar ("Deputy") to investigate the complaint. 30 The Deputy was
instructed to identify the owners of the corporation, including the
identity of the shareholders, and determine who lived on the property
and their relationship, if any.3 1 Upon receiving these instructions, the
Deputy visited Progress Pig.32 The Deputy spoke with Kenneth Wam-
stad, the manager, who reported that he, holding twenty percent, and

22. Hall v. Progress Pig, Inc., 254 Neb. 150, 153, 575 N.W.2d 369, 372 (1998).
23. Progress Pig, 254 Neb. at 153, 575 N.W.2d at 372.
24. Id.
25. Id.
26. Brief for Appellant at 7, Hall v. Progress Pig, Inc., 254 Neb. 150, 575 N.W.2d

369 (1998) (No. 37-261).
27. Brief for Appellant at 7, Progress Pig (No. 37-261).
28. Progress Pig, 254 Neb. at 155, 575 N.W.2d at 373.
29. Id.
30. Id.
31. Id.
32. Hall v. Progress Pig, Inc., No. 37-261, slip op. at 4 (Otoe County D.C. May 30,

1996).
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David Zahn, holding eighty percent, were the sole shareholders and
that Wamstad lived on the premises but Zahn did not.3 3 Wamstad
further informed the Deputy that Zahn was involved in the "day-to-
day duties" of the farm.34 At no time was Zahn interviewed by either
the Otoe County Attorney or the Deputy regarding the
investigation.

3 5

On October 21, 1991, the Otoe County Attorney informed Strange
that he had completed the investigation and concluded that Progress
Pig's operation did not violate article XII, section 8 of the Nebraska
Constitution. 36 In addition, the County Attorney reported that Zahn
performed the day-to-day duties at the Progress Pig site. 37 In a re-
sponse to the County Attorney's letter, Strange expressed concern
over the Otoe County Attorney's finding that Zahn was in fact per-
forming "duties" in accordance with article XII, section 8 of the Ne-
braska Constitution. 38 In response to Strange's concern, the Otoe
County Attorney made it clear that he would discuss the matter only
with Otoe County residents and no one else. 39 Strange was a resident
of Thurston County.40

DISTRICT COURT OPINION

The citizens, based on their belief that the Attorney General and
Otoe County Attorney had failed to properly investigate a possible vio-
lation of article XII, section 8 of the Nebraska Constitution, filed suit
in the District Court of Otoe County, Nebraska, against Progress Pig,
Inc.4 1 Article XII, section 8 of the Nebraska Constitution states, in
part:

The Secretary of State shall monitor corporate and syndicate
agricultural land purchases and corporate and syndicate
farming and ranching operations, and notify the Attorney
General of any possible violations. If the Attorney General
has reason to believe that a corporation or syndicate is violat-
ing this amendment, he or she shall commence an action in
district court to enjoin any pending illegal land purchase, or
livestock operation, or to force divestiture of land held in vio-

33. Progress Pig, 254 Neb. at 155, 575 N.W.2d at 373.
34. Id.
35. Id.
36. Progress Pig, No. 37-261, slip op. at 4; Progress Pig, 254 Neb. at 155, 575

N.W.2d at 373.
37. Progress Pig, No. 37-261, slip op. at 3.
38. Brief for Appellant at 8, Progress Pig (No. 37-261).
39. Brief for Plaintiff at 27, Hall v. Progress Pig, Inc., No. 37-261, slip op. (Otoe

County D.C. May 30, 1996) (No. 37-261).
40. Telephone Interview with Marty Strange, Director, Center on Rural Affairs

(Oct. 5, 1998).
41. Progress Pig, No. 37-261, slip op. at 2.
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HALL v. PROGRESS PIG, INC.

lation of this amendment .... If the Secretary of State or
Attorney General fails to perform his or her duties as directed
by this amendment, Nebraska citizens and entities shall have
standing in district court to seek enforcement.4 2

In the District Court of Otoe County, Nebraska, the court only
decided the issue of whether the citizens had standing to sue within
the meaning of article XII, section 8.4 3 The court held that the crux of
the standing issue was whether or not the Attorney General failed to
carry out his duties under article XII, section 8.44 Upon reviewing the
investigative efforts of the Attorney General's office and the Otoe
County Attorney's office, the court held these efforts were sufficient
under the language of the amendment, statute and common law. 45

The district court reasoned that the Otoe County Attorney appropri-
ately used its wide prosecutorial discretion in deciding not to pursue
any legal action against Progress Pig.4 6 In reaching this conclusion,
the court cited State v. Belitz,4 7 which stated:

It is necessary then that some discretion lie with the prosecu-
tor and the court .... It is the clear responsibility of prosecu-
tors to examine the evidence, the statutes, and the cases to
make a proper determination of the charge which the evi-
dence will support.48

Further, the court found that the County Attorney's authority was dis-
cretionary and that the County Attorney had conducted his duties in
accordance with the amendment. 49

42. NEB. CONST. art. XII, § 8.

43. Progress Pig, No. 37-261, slip op. at 6.
44. Id. at 3.
45. Id. at 4, 6.
46. Id.
47. 203 Neb. 375, 278 N.W.2d 773 (1979).
48. State v. Belitz, 203 Neb. 375, 380, 278 N.W.2d 769, 773 (1979). In Belitz, the

Supreme Court of Nebraska held that it was not an abuse for the city prosecutor to file a
misdemeanor instead of a felony charge against the defendant. Belitz, 203 Neb. at 375,
383, 278 N.W.2d at 774. The State brought an action in the Municipal Court of Omaha
against Belitz for violating the city ordinance against assault and battery. Id. at 376,
278 N.W.2d at 774. The Municipal Court ruled for the State, finding the defendant
guilty. Id. On appeal, the District Court of Douglas County upheld the conviction and
sentence. Id. Belitz appealed to the Supreme Court of Nebraska, assigning error to the
district court's finding that the city could prosecute him under the municipal code. Id.

On appeal, the Supreme Court of Nebraska affirmed the decision of the district
court, holding that the prosecutor may decline to prosecute in some circumstances and
for good cause. Id. at 380, 278 N.W.2d at 773. Justice Donald Brodkey, writing for the
majority, reasoned that the prosecutor can exercise his or her discretion as long as he or
she does not neglect the public interest. Id. at 376, 382, 278 N.W.2d at 771, 774. The
court further reasoned that the prosecutor or administrator exercising discretion best
serves the public interest by performing evenhanded justice. Id.

49. Progress Pig, No. 37-261, slip op. at 5.
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NEBRASKA SUPREME COURT OPINION

The citizens appealed the trial court's dismissal of the case to the
Nebraska Court of Appeals. 50 The Supreme Court of Nebraska then
removed the case to its docket.51 The citizens asserted that the dis-
trict court erred in a variety of rulings, including its determination
that the citizens lacked standing to commence an action and its failure
to rule for the citizens on the merits. 52 The supreme court held that
the citizens had standing to sue Progress Pig and remanded the case
for further proceedings. 53

The Supreme Court of Nebraska noted that although the Ne-
braska Constitution did not follow the federal rule of standing which
requires a case or controversy, Nebraska case law dictated that a case
or controversy must exist.54 The court held that the citizens of Ne-
braska have the power to amend their constitution in any way they
choose within the bounds of the federal constitution, statutes, and
treaties.5 5 The court agreed with the district court that the citizen
standing clause of article XII, section 8 of the Nebraska Constitution
was contingent upon the Attorney General's failure to perform his or
her duties.56 The court reasoned that the Attorney General failed to
perform his duties when he based his finding on a subjective determi-
nation of whether Process Pig had violated article XII, section 8 of the
Nebraska Constitution. 57 According to the court, the phrase "reason
to believe" contained in article XII, section 8 implies an objective test
based upon whether a reasonable person would believe that there was
a violation.58 Applying this analysis, the court concluded that a rea-
sonable person would believe Progress Pig was operating in violation
of article XII, section 8 of the Nebraska Constitution. 59 Therefore, the
Supreme Court of Nebraska reversed the district court decision re-

50. Progress Pig, 254 Neb. at 152, 575 N.W.2d at 372.
51. Id.
52. Id.
53. Id. at 160, 575 N.W.2d at 376.
54. Id. at 156, 575 N.W.2d at 374.
55. Id. at 157, 575 N.W.2d at 374.
56. Id. at 158, 575 N.W.2d at 375.
57. Id. at 160, 575 N.W.2d at 376.
58. Id. at 159-60, 575 N.W.2d at 376.
59. Id. at 160, 575 N.W.2d at 376; Hall v. Progress Pig, No. 37-261, slip op. at 3

(Otoe County D.C. Sept. 1998). On remand the District Court of Otoe County, Ne-
braska, held that David Zahn's responsibilities did not come within the "exception of
day to day labor and management." Progress Pig, No. 37-261, slip op. at 3. The district
court thus held that Progress Pig's operation violated article XII, section 8 of the Ne-
braska Constitution. Id. See Bill Hord, Judge Narrows Definition of Family-Farming,
OMAHA WORLD-HERALD, Oct. 3, 1998, at 1 ("Judge rules family farming means you have
to do some of the grunt work yourself."). Livestock and farming businesses that have
structured themselves in order to gain tax breaks in Nebraska may have to restructure
in order to comply with the decision. Id.
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garding standing and remanded the case to the district court for a de-
termination of whether Progress Pig was a corporation operating in
violation of article XII, section 8 of the Nebraska Constitution. 60

BACKGROUND

THE STANDING DOCTRINE IN NEBRASKA

The federal standing doctrine is grounded in the case or contro-
versy requirement found in article III, section 2, clause 1 of the United
States Constitution. 61 Specifically, article III, section 2, clause 1 of
the Constitution provides: "[T]he judicial Power shall extend to all
Cases, in Law and Equity, arising under this Constitution, the Laws
of the United States, and Treaties made . . [and] Controversies to
which the United States shall be a party .... ,,62 Additionally, common
law requires a real interest in an action in order for a person to have
standing to sue.63 However, state courts are not bound by the stand-
ing doctrine adhered to by federal courts.64 Unlike the standing doc-
trine that developed under the United States Constitution and
common law, the Nebraska Constitution "does not require the exist-
ence of an actual case or controversy for jurisdiction to vest in the
courts of the state."65 However, Nebraska case law does require a
case or controversy to exist in order for a Nebraska court to exercise
its judicial power.66

The Nebraska Court of Appeals addressed the standing require-
ments in Forrest v. Eilenstine.67 In Forrest, the court of appeals held

60. Progress Pig, 254 Neb. at 160, 575 N.W.2d at 376.
61. Cincinnati City Sch. Dist. v. State Bd. of Educ., 680 N.E.2d 1061, 1066 (Ohio

Ct. App. 1996).
62. U.S. CONST. art. III, § 2, cl. 1.
63. Hall v. Progress Pig, Inc., 254 Neb. 150, 155, 575 N.W.2d 369, 373 (1998); NEB.

REV. STAT. § 49-101 (Reissue 1993). According to Nebraska statutory law, common law
applies only when it is consistent with the United States Constitution, the Nebraska
Constitution, and laws enacted by the state. NEB. REV. STAT. § 49-101 (Reissue 1993).

64. Cincinnati City Sch. Dist., 680 N.E.2d at 1066. See Asarco, Inc. v. Kadish, 490
U.S. 605, 617 (1989) ("We have recognized often that the constraints of Article III do not
apply to state courts, and accordingly the state courts are not bound by the limitations
of a case or controversy or other federal rules ofjusiticiability even when they address
issues of federal law, as when they are called upon to interpret the Constitution or... a
federal statute.").

65. In re Petition of Anonymous 1, 251 Neb. 424, 433, 558 N.W.2d 784, 790 (1997).
Cf. U.S. CONST. art. III, § 2 (stating that judicial power exists when there is a case or
controversy present).

66. Anonymous, 251 Neb. at 433, 558 N.W.2d at 790; see also Mullendore v.
Nuenberger, 230 Neb. 921, 926-27, 434 N.W.2d 511, 515-16 (1989) (denying declaratory
relief due to the plaintiffs lack of standing and stating that to maintain an action to
enforce private rights the plaintiff must show' that he will benefit from the relief
granted).

67. 5 Neb. App. 77, 554 N.W.2d 802 (1996).
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that under Chapter 7 of the United States Bankruptcy Code the debt-
ors lacked standing to pursue a personal injury action which, at the
time the suit was filed, had not yet been abandoned by the bankruptcy
trustee. 68 Specifically, the debtors brought an action in the District
Court of Buffalo County, Nebraska, to recover against Eilenstine for
injuries received in an automobile accident. 6 9 The district court sus-
tained Eilenstine's demurrer, which alleged that the debtors lacked
standing to sue.70 The district court reasoned that Forrest was not
the real party in interest, because the accident occurred after Eilen-
stine had filed a petition in the bankruptcy court. 71

Forrest appealed the decision of the district court to the Nebraska
Court of Appeals, arguing that the district court erred in sustaining
the demurrer that alleged that Forrest lacked standing to sue.7 2 The
appellate court affirmed the district court, holding that Forrest did not
have standing to invoke the court's jurisdiction. 73 The court reasoned
"that standing is not a mere pleading requirement, but is an indispen-
sable component of a party's case because only a party who has stand-
ing may invoke the jurisdiction of the court.' '7 4 The standing
requirement is determined, in the court's opinion, by an inquiry into
whether the plaintiff has some real interest in the action and will ben-
efit from the relief sought. 75 The court further observed that standing
represents a fundamental requirement that must exist at the time the
action is commenced. 7 6 The court noted that the chose of action be-
came property of the bankruptcy estate and thus the bankruptcy
trustee acquired standing to pursue the cause of action. 77

Similarly, in In re Petition of Anonymous 1,78 the Supreme Court
of Nebraska discussed the fundamental requirement of a legal interest
or right in order to invoke the jurisdiction of the court.7 9 In Anony-
mous, the supreme court held that the district court did have jurisdic-

68. Forrest v. Eilenstine, 5 Neb. App. 77, 83-84, 554 N.W.2d 802, 807-08 (1996).
69. Forrest, 5 Neb. App. at 78-79, 554 N.W.2d at 805.
70. Id. at 79, 554 N.W.2d at 805.
71. Id. at 79, 83, 554 N.W.2d at 805, 807. Forrest filed three amended petitions to

the court and each were denied due to the fact that Forrest was not the real party in
interest and did not have standing. Id. at 79-80, 554 N.W.2d at 805-06.

72. Forrest, 5 Neb. App. at 78, 81, 554 N.W.2d at 805-06.
73. Id. at 85, 554 N.W.2d at 808.
74. Id. at 82, 554 N.W.2d at 807. See Professional Firefighters of Omaha, Local

385 v. City of Omaha, 243 Neb. 166, 171, 498 N.W.2d 325, 329 (1993) (stating that a
party must have an interest in an action to maintain a suit and that standing is based
on a special injury to the parties suing or the individual's resident taxpayer status).

75. Forrest, 5 Neb. App. at 82, 554 N.W.2d at 807.
76. Id. (citations omitted).
77. Id. (citations omitted).
78. 251 Neb. 424, 558 N.W.2d 784 (1997).
79. In re Petition of Anonymous 1, 251 Neb. 424, 432, 435, 558 N.W.2d 784, 789,

791 (1997).
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tion to review the case and agreed with the district court's decision,
denying the minor child relief.80 In this case a minor child sought a
judicial bypass in the District Court of Douglas County, Nebraska, to
allow her to seek a medical abortion.8 ' The district court denied the
bypass on the ground that it appeared from the lack of maturity of the
child that she was not capable of making such a decision without the
consent of one or both of her parents.8 2

On appeal by the minor child, the Supreme Court of Nebraska
reviewed the issue of standing under the guidelines of the Nebraska
statute granting the judiciary authority to decide such matters.8 3 The
court held that "when the legislature has expressly chosen a judicial
forum for the resolution of these issues, it is not this court's province
to rewrite the statute or suggest alternative or additional procedures
to be utilized."8 4 The court identified three exceptions to the rule;
namely, if the judicial bypass law violates the (1) United States Con-
stitution, (2) the Nebraska Constitution, or (3) a federal treaty.8 5 On
the issue of standing, the court stated that justiciability depends on
evaluating the appropriateness of the issues before the courts and the
difficulty of denying judicial relief.86 In the instant case, the court
found that the minor's pregnancy presented a real case or controversy,
stating that it was not an abstract or hypothetical question, but in-
stead a determination of the minor's rights.8 7 The court compared the
situation to a disbarrment hearing in which a claim of a present right
is presented to the committee and, if denied, it becomes a controversy,
adversarial in nature, for the judiciary to decide.88

Justice D. Nick Caporale dissented, arguing that the Nebraska
judicial bypass statute violates the separation of powers doctrine
found in the Nebraska Constitution.8 9 This doctrine divides the gov-
ernment into the executive, legislative and judicial branches and pro-

80. Anonymous, 251 Neb. at 424, 425, 432, 435, 558 N.W.2d at 786, 789, 791.
81. Id. at 424, 558 N.W.2d at 786.
82. Id.
83. Id. at 431-35, 558 N.W.2d at 789-91. Nebraska Revised Statute section 71-

6903 states: "[11f a pregnant woman elects not to notify her parents, a judge ... shall,
upon petition or motion and after an appropriate hearing, authorize a physician to per-
form the abortion if the court determines that the pregnant woman is mature...." NEB.
REV. STAT. § 71-603 (Cum. Supp. 1994).

84. Anonymous, 251 Neb. at 432, 558 N.W.2d at 790.
85. Id. at 433, 558 N.W.2d at 790 (citations omitted).
86. Id. at 434, 558 N.W.2d at 790 (citations omitted).
87. Id.
88. Id. at 434-35, 558 N.W.2d at 791 (citations omitted).
89. Id. at 437, 558 N.W.2d at 792 (Caporale, J., dissenting). See NEB. CONST. art.

II, § 1 (dividing the governance of this state among legislative, executive, and judicial
departments and providing that "no person or collection of persons being one of these
departments, shall exercise any power properly belonging to either of the others, except
as hereinafter expressly directed or permitted").
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vides that no department shall exercise any power belonging to the
other.90 According to Justice Caporale, the judicial bypass is the legis-
lature's attempt to confer on the courts regulatory duties not within
the power of the judicial branch.9 1 Justice Caporale also argued that
jurisdiction did not vest when the parents' interests are not repre-
sented in the action and there was no case or controversy for the court
to decide.9 2 The dissent stated that without this adversarial scenario,
the court could not decide the issues presented.9 3

An additional case discussing the requirements of standing is
Ponderosa Ridge LLC v. Banner County,94 in which the Supreme
Court of Nebraska held that standing to challenge a statute under the
Nebraska Constitution "depends upon whether one is, or is about to
be, adversely affected by the language in question."9 5 Ponderosa
Ridge applied to the Department of Water Resources ("Department")
for a permit to transfer water from a well in Banner County, Ne-
braska, to Laramie County, Wyoming.9 6 Upon denial of the permit by
the Department of Water Resources, Ponderosa Ridge appealed to the
Supreme Court of Nebraska.9 7

The Supreme Court of Nebraska affirmed the Department's de-
nial of the permit.98 Justice Caporale, writing for the majority, rea-
soned that the court had jurisdiction, because the issue before it could
appropriately be resolved through the judicial process.9 9 The court
reasoned that for standing to exist, an individual must demonstrate
that the result of the alleged violation caused a denial of the individ-
ual's protected right.10 0 The court noted that the Department's denial
of the permit was not "arbitrary, capricious, or unreasonable." 1 1

Therefore, the court determined Ponderosa Ridge did have standing,
the statute was constitutional and the court upheld the denial of the
permit.'

0 2

The Supreme Court of Nebraska discussed the requirements of
taxpayer standing in Nebraska School District No. 148 v. Lincoln Air-

90. NEB. CONST. art. II, § 1.
91. Anonymous, 251 Neb. at 438, 558 N.W.2d at 793 (Caporale, J., dissenting).
92. Id. at 438, 558 N.W.2d at 792 (Caporale, J., dissenting).
93. Id. at 439, 558 N.W.2d at 793 (Caporale, J., dissenting) (citations omitted).
94. 250 Neb. 944, 554 N.W.2d 151 (1996).
95. Ponderosa Ridge LLC v. Banner County, 250 Neb. 944, 947, 554 N.W.2d 151,

155 (1996) (citations omitted).
96. Ponderosa Ridge, 250 Neb. at 946, 554 N.W.2d at 155.
97. Id.
98. Id. at 973, 554 N.W.2d at 168.
99. Id. at 948, 554 N.W.2d at 156 (citations omitted).

100. Id. at 948, 554 N.W.2d at 154.
101. Id. at 972, 554 N.W.2d at 168.
102. Id. at 948, 969, 973, 554 N.W.2d at 156, 166, 168.
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port Authority. 10 3 In Nebraska School District No. 148, the supreme
court held that a resident taxpayer and the school district did not have
standing because neither had plead special injuries or established tax-
payer standing.' 0 4 The Nebraska School District and a resident tax-
payer sought injunctive relief concerning specific real estate
acquisitions made by the airport authority in the District Court of
Lancaster County, Nebraska. 10 5 The district court found for the Lin-
coln Airport Authority, holding that the school district and the resi-
dent taxpayer did not have standing as resident taxpayers and
dismissed the petition without setting out specific grounds.'0 6

The Nebraska School District appealed to the Supreme Court of
Nebraska, arguing that the district court erred in sustaining the de-
murrers which alleged the school district and resident taxpayer lacked
standing to sue.' 0 7 The Supreme Court affirmed the decision of the
district court, holding that the resident taxpayer and the Nebraska
School District lacked standing to invoke the jurisdiction of the court
and the one taxpayer with standing failed to plead facts to support a
cause of action.' 0 8 Justice John P. Grant, writing for the majority,
reasoned that standing must be based on a special injury to an indi-
vidual or to an individual's status as a taxpayer. 10 9 The court rea-
soned that because neither the school district nor the resident
taxpayer were subject to the increased tax burden, neither had sus-
tained a special injury sufficient to trigger standing in a court. 110 The
court recognized that a taxpayer may invoke jurisdiction to enjoin ille-
gal expenditures by a municipality without showing any interest or
injury peculiar to himself or herself as long as the taxpayer is some-
how affected by the expenditure."' The court found that in this case
the school district and resident taxpayer were not resident taxpayers
affected by the purchase and that they had failed to show a special
injury.

112

103. 220 Neb. 504, 371 N.W.2d 258 (1985).

104. Nebraska Sch. Dist. No. 148 v. Lincoln Airport Auth., 220 Neb. 504, 507-08,
371 N.W.2d 258, 261 (1985).

105. Nebraska Sch. Dist. No. 148, 220 Neb. at 505, 371 N.W.2d at 269.

106. Id. at 506, 371 N.W.2d at 260.
107. Id. at 505, 371 N.W.2d at 260.

108. Id. at 506, 371 N.W.2d at 260.

109. Id. at 505, 507, 371 N.W.2d at 260-61.

110. Id. at 507, 371 N.W.2d at 261.

111. Id. (citations omitted).

112. Id. Cf NEB. REV. STAT. § 84-1414 (Reissue 1994) (granting jurisdiction in the
courts for any citizen of the state to commence an action to require compliance and
prevent violations of the statute and allowing courts to award attorney fees to any suc-
cessful plaintiff in such an action).
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A similar case discussing taxpayer standing is Professional
Firefighters of Omaha, Local 385 v. City of Omaha,'1 3 in which the
Supreme Court of Nebraska held that the firefighters union had
standing to bring suit. 1 1 4 The union brought an action in the District
Court of Douglas County, Nebraska, against the City of Omaha
("City"), because of the City's removal of the union's members from the
Airport Authority ("Authority").1- 5 The district court granted sum-
mary judgment for the City, holding that the City had no legal obliga-
tion to provide services to the Authority. i i 6

The union appealed the district court's decision to the Supreme
Court of Nebraska, arguing that the district court erred in granting
summary judgment to the City. i i 7 On appeal, the Supreme Court of
Nebraska held that the union did have standing as a resident tax-
payer. Ii8 The supreme court affirmed the district court's decision, rul-
ing that the Authority, and not the City, has the responsibility to
provide firefighting services to the airport. 1 9 Justice Caporale, writ-
ing for the majority, reasoned that the union had not suffered any spe-
cial injury to invoke jurisdiction, but that it had standing due to its
status as a taxpayer.' 20 The court further reasoned that when enforc-
ing a private right, a plaintiff must show the relief sought will benefit
him or her unless the plaintiff is suing as a resident taxpayer.' 2' Ac-
cording to the court, in order to plead as a resident taxpayer, "the
plaintiff must allege a demand made upon the municipal or public cor-
poration and a refusal by the corporation to bring the action itself, or
facts which show that such a demand would be useless."' 22

THE ORIGIN AND OBJECTIVES OF ARTICLE XII, SECTION 8 OF THE

NEBRASKA CONSTITUTION

The Preamble to the Nebraska Constitution provides:
We, the people, grateful to Almighty God for our freedom, do
ordain and establish the following declaration of rights and

113. 243 Neb. 166, 498 N.W.2d 325 (1993).
114. Professional Firefighters of Omaha, Local 385 v. City of Omaha, 243 Neb. 166,

173, 498 N.W.2d 325, 331 (1993).
115. Professional Firefighters, 243 Neb. at 169, 498 N.W.2d at 328.
116. Id. at 168, 498 N.W.2d at 328.
117. Id.
118. Id. at 173, 498 N.W.2d at 331.
119. Id. at 177, 498 N.W.2d at 333.
120. Id. at 173, 498 N.W.2d at 331. The court in Professional Firefighters stated

that an exception to the rule of special injury is the "general interest with other taxpay-
ers" which allows an individual to enjoin an illegal act by a municipality. Id. at 173, 498
N.W.2d at 330.

121. Professional Firefighters, 243 Neb. at 172-73, 498 N.W.2d at 330.
122. Id. at 173, 498 N.W.2d at 331 (citing Sesemann v. Howell, 195 Neb. 789, 241

N.W.2d 119 (1976)).
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frame of government, as the Constitution of the State of
Nebraska.123

Article III, section 2, of the Nebraska Constitution provides that

the people reserve the power to amend the constitution and to enact or

reject the same at the polls. 1 24 This preamble to the Nebraska Consti-

tution is a declaration of rights and the frame for state government.' 2 5

To amend the constitution is to amend the rights and frame of govern-

ment created in the Nebraska Constitution.1 2 6 Article III, section 2, of

the Nebraska Constitution provides that the first power reserved by

the people of Nebraska is the power to adopt - independent of the

legislature - constitutional amendments by petition.' 27 Black's Law

Dictionary defines the term "amendment" as a means to "alter by mod-
ification, deletion, or addition."' 28

Article XII, section 8, of the Nebraska Constitution was amended

in 1982 by petition in accordance with the above articles of the Ne-

braska Constitution.129 In summary, the amendment restricts corpo-

rate farming and ranching in Nebraska.130 The amendment, in
relevant part, reads:

The Secretary of State shall monitor corporate and syndicate
agricultural land purchases and corporate and syndicate
farming and ranching operations, and notify the Attorney

123. NEB. CONST. preamble.
124. NEB. CONST. art. III, § 2. The text of the amendment reads:

[T]he first power reserved by the people is the initiative whereby laws may be
enacted and constitutional amendments adopted by the people independently
of the Legislature. This power may be invoked by petition wherein the pro-
posed measure shall be set forth at length. If the petition be for the enactment
of a law, it shall be signed by seven percent of the registered voters of the state,
and if the petition be for the amendment of the Constitution, the petition there-
for shall be signed by ten percent of such registered voters. In all cases the
registered voters signing such petition shall be so distributed as to include five
percent of the registered voters of each of two-fifths of the counties of the state,
and when thus signed, the petition shall be filed with the Secretary of State
who shall submit the measure thus proposed to the electors of the state at the
first general election held not less than four months after such petition shall
have been filed. The same measure, either in form or in essential substance,
shall not be submitted to the people by initiative petition, either affirmatively
or negatively, more than once in three years. If conflicting measures submitted
to the people at the same election be approved, the one receiving the highest
number of affirmative votes shall thereby become law as to all conflicting provi-
sions. The constitutional limitations as to the scope and subject matter of stat-
utes enacted by the Legislature shall apply to those enacted by initiative.

Id.
125. NEB. CONST. preamble.
126. Id.; James W. R. Brown & Thomas R. Brown, Comment, Constitutionality of

Nebraska's Initiative Measure Prohibiting Corporate Farming and Ranching, 17
CREIGHTON L. REV. 233, 237 (1984).

127. NEB. CONST. art. III, § 2.
128. BLAci's LAw DICTIONARY 81 (6th ed. 1990).
129. Brown & Brown, 17 CREIGHTON L. REV. at 233.
130. NEB. CONST. art. XII, § 8.
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General of any possible violations. If the Attorney General
has reason to believe that a corporation or syndicate is violat-
ing this amendment, he or she shall commence an action in
district court to enjoin any pending illegal land purchase, or
livestock operation, or to force divestiture of land held in vio-
lation of this amendment. The court shall order any land
held in violation of this amendment to be divested within two
years. If land so ordered by the court has not been divested
within two years, the court shall declare the land escheated
to the State of Nebraska.

If the Secretary of State or Attorney General fails to per-
form his or her duties as directed by this amendment, Ne-
braska citizens and entities shall have standing in district
court to seek enforcement. 13 1

131. Id. The amendment reads:
Article XII of the Constitution of the State of Nebraska be amended by adding a
new section numbered 8 and subsections as numbered, notwithstanding any
other provisions of this Constitution.

Sec. 8(1) No corporation or syndicate shall acquire, or otherwise obtain an
interest, whether legal, beneficial, or otherwise, in any title to real estate used
for farming or ranching in this state, or engage in farming or ranching.

Corporation shall mean any corporation organized under the laws of any
state of the United States or any country or any partnership of which such
corporation is a partner.

Farming or ranching shall mean (i) the cultivation of land for the produc-
tion of agricultural crops, fruit, or other horticultural products, or (ii) the own-
ership, keeping or feeding of animals for the production of livestock or livestock
products.

Syndicate shall mean any limited partnership organized under the laws of
any state of the United States or any country, other than limited partnerships
in which the partners are members of a family, or a trust created for the benefit
of a member of that family, related to one another within the fourth degree of
kindred according to the rules of civil law, or their spouses, at least one of
whom is a person residing on or actively engaged in the day to day labor and
management of the farm or ranch, and none of whom are nonresident aliens.
This shall not include several partnerships.

These restrictions shall not apply to:
(A) A family farm of ranch corporation. Family farm or ranch corporation

shall mean a corporation engaged in farming or ranching or the ownership of
agricultural land, in which the majority of the voting stock is held by members
of a family, or a trust created for the benefit of a member of that family, related
to one another within the fourth degree of kindred according to the rules of civil
law, or their spouses, at least one of whom is a person residing on or actively
engaged in the day to day labor and management of the farm or ranch and none
of whose stockholders are non-resident aliens and none of whose stockholders
are corporations or partnerships, unless all of the stockholders or partners of
such entities are persons related within the fourth degree of kindred to the
majority of stockholders in the family farm corporation.

These restrictions shall not apply to:
(B) Non-profit corporations.
These restrictions shall not apply to:
(C) Nebraska Indian tribal corporations.
These restrictions shall not apply to:
(D) Agricultural land, which, as of the effective date of this Act, is being

farmed or ranched, or which is owned or leased, or in which there is a legal or
beneficial interest in title directly or indirectly owned, acquired, or obtained by
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In changing the laws of Nebraska, the people have a choice: (1)
they may either vote for a constitutional amendment, requiring more
votes for passage, or (2) call upon the legislature for action.' 3 2 Inter-
ested individuals sought over a period of many years to have the legis-
lature pass a law restricting corporate farming, but the legislature
refused to enact the legislation.13 3 The same individuals next tried
the alternative method of initiating a petition drive to put the ban in
the form of a constitutional amendment to be presented to voters on
the ballot.1 34 The amendment received the majority of the vote at the
general election.13 5

The constitutionality of the amendment was challenged in MSM
Farms, Inc. v. Spire.13 6 In MSM Farms, the United States Court of
Appeals for the Eighth Circuit held that article XII, section 8 of the
Nebraska Constitution, which limits corporate farming in Nebraska,
did not violate the Equal Protection and Due Process Clauses of the
United States Constitution. 13 7 MSM Farms brought an action in the
United States District Court for the District of Nebraska, seeking a
declaration that article XII, section 8 was unconstitutional because it
violated the Equal Protection and Due Process Clauses of the United
States Constitution.'3 8 The district court upheld article XII, section
8.139

a corporation or syndicate, so long as such land or other interest in title shall be
held in continuous ownership or under continuous lease by the same such cor-
poration or syndicate, and including such additional ownership or leasehold as
is reasonably necessary to meet the requirements of pollution control regula-
tions. For the purposes of this exemption, land purchased on a contract signed
as of the effective date of this amendment, shall be considered as owned on the
effective date of this amendment.

These restrictions shall not apply to:
(E) A farm or ranch operated for research or experimental purposes, if any

commercial sales from such farm or ranch are only incidental to the research or
experimental objectives of the corporation or syndicate.

These restrictions shall not apply to:
(F) Agricultural land operated by a corporation for the purpose of raising

poultry.
These restrictions shall not apply to:
(G) Land leased by alfalfa processors for the production of alfalfa.
These restrictions shall not apply to:
(H) Agricultural land operated for the purpose of growing seed, nursery

plants, or sod.
These restrictions shall not apply to:
(I) Mineral rights on agricultural land....

Id. (omitting exemptions (J)-(N)).
132. NEB. CONST. art. III, § 2.
133. Brown & Brown, 17 CREIGHTON L. REV. at 233.
134. Id.
135. Id.
136. 927 F.2d 330 (1991).
137. MSM Farms, Inc. v. Spire, 927 F.2d 330, 335 (1991).
138. MSM Farms, 927 F.2d at 331.
139. Id.
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MSM Farms appealed the decision of the district court to the
United States Court of Appeals for the Eighth Circuit, arguing that
the district court erred in finding the law constitutional. 14 0 The
Eighth Circuit affirmed the district court's decision, holding that re-
taining and promoting family farm operations is a legitimate state in-
terest, and article XII, section 8 reasonably meets this end. 14 1 Justice
Earl Larson, writing for the majority, compared the Nebraska initia-
tive to those of other states, and cited a Minnesota Statute which de-
clares that it is in the interest of the State of Minnesota to protect and
encourage the family farm as the most socially desirable means of ag-
ricultural production in a rural community.142

The Eighth Circuit examined the intent of the supporters of arti-
cle XII, section 8 who argued that the goal of the amendment was to
address the social and economic evils related to corporate farming. 143

The supporters maintained that corporate farming would adversely
affect the social and economic structure of the family farm, leading to
a decrease in stewardship and preservation of natural resources. 144

The court upheld the law, finding that it was up to the Nebraska citi-
zens, not the courts, to determine the wisdom and utility of initiatives
adopted by the referendum process. 145

In discussing the amendment process in State v. Moore,146 the
Supreme Court of Nebraska held that a statement included on the bal-
lot, which was intended to explain the amendment designed to change
the terminology of article III, section 2 of the Nebraska Constitution
from "electors" to "registered voters," had not misled the voters. 147 In
the District Court of Lancaster County, Nebraska, the Attorney Gen-
eral sought a declaratory judgment that the amendment should be
void because of its misleading nature. 148 The Attorney General ar-
gued that voters were not advised adequately that the number of sig-
natures needed to amend the Nebraska Constitution would change
with the passage of this amendment. 149 The district court denied re-
lief.' 50 The Attorney General then appealed the decision of the dis-
trict court to the Supreme Court of Nebraska, assigning error to the

140. Id. at 332.
141. Id. at 335.
142. Id. at 332. The other states include: Minnesota, Iowa, Kansas, Missouri, North

Dakota, Oklahoma, and Wisconsin. Id. at 332 n.4.
143. MSM Farms, 927 F.2d at 332-33.
144. Id. at 333.
145. Id. at 335.
146. 251 Neb. 598, 558 N.W.2d 794 (1997).
147. State v. Moore, 251 Neb. 598, 599, 602, 606, 558 N.W.2d 794, 795-96, 799

(1997).
148. Moore, 251 Neb. at 601, 558 N.W.2d at 796.
149. Id.
150. Id. at 598, 558 N.W.2d at 794.
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district court's refusal to follow precedent "regarding the adjudication
of constitutional issues after an election.' 5 1

On appeal, the Supreme Court of Nebraska affirmed the district
court's decision, holding that the statements of explanation on the bal-
lot did not mislead the voters.15 2 Justice John Wright, writing for the
majority, reasoned that the people of Nebraska could amend their
Constitution in any way they felt necessary, provided that the amend-
ment did not violate the federal Constitution, federal statutes or trea-
ties. 153 Justice Wright further stated that the court will not attempt
to judge the wisdom of an amendment.' 5 4 In the court's opinion, the
intent of the voters must be determined by the words of the proposed
amendment itself.155

In yet another case, Omaha National Bank v. Spire,15 6 the
Supreme Court of Nebraska held that article XII, section 8 was consti-
tutional and not a violation of the National Banking Act or the Equal
Protection Clause. 15 7 Omaha National Bank brought action against
the Nebraska Attorney General, challenging the constitutionality of
article XII, section 8 of the Nebraska Constitution, in the District
Court of Lancaster County, Nebraska. 158 The district court found ar-
ticle XII, section 8 of the Nebraska Constitution constitutional, hold-
ing that it was a proper amendment to the state Constitution. 15 9

Omaha National Bank appealed the district court decision to the
Supreme Court of Nebraska. 160 In affirming the district court's deci-
sion, Justice John P. Grant, writing for the majority, held that a newly
adopted amendment supersedes previous provisions of the Nebraska
Constitution.' 6 ' The majority ruled that to hold otherwise would be to
rule that an amendment could no longer alter existing constitutional
provisions and the amendment process would continually be frus-
trated by the judiciary.16 2 The rationale, the court stated, was that
Nebraskans have set forth a process by which they may amend their
constitution and the judiciary cannot have a veto power over the

151. Id. at 601, 558 N.W.2d at 796.
152. Id. at 606, 558 N.W.2d at 799.
153. Id. at 598, 606, 558 N.W.2d at 794, 798 (citations omitted).
154. Id. at 606, 558 N.W.2d at 798.
155. Id. (citations omitted).
156. 223 Neb. 209, 389 N.W.2d 269 (1986).
157. Omaha Nat'l Bank v. Spire, 223 Neb. 209, 235, 389 N.W.2d 269, 283 (1986).
158. Omaha Nat'l Bank, 223 Neb. at 210, 212, 389 N.W.2d at 269, 272.
159. Id. at 212, 389 N.W.2d at 272. However, the court further held that the first

line of subsection (K), of section 8, of article XII conflicted with the National Banking
Act and thus, was void under the Supremacy Clause. Id.

160. Omaha Nat'l Bank, 223 Neb. at 212, 389 N.W.2d at 272.
161. Id. The court affirmed the district court holding with respect to the constitu-

tionality of the amendment, but modified the judgment as to subsection (K). Id.
162. Omaha Natl Bank, 223 Neb. at 221, 389 N.W.2d at 278.
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rights of the people which have been reserved in their Constitution. 163

The court noted that "the ultimate source of power in any democratic
form of government is the people.' 6 4 The people, the court reasoned,
may put in their Constitution what they deem necessary, even provi-
sions dealing with the fundamental framework of government. 165

In deciding how to determine the meaning and the intent of the
words in an initiative, the court reasoned that one can only look to the
language itself, because there is no real way to judge the intent of the
voters when they cast their votes.166 The court noted that it could
examine the history behind the amendment to determine its purpose
in the same manner it examines the intent of legislation. 16 7 The court
found guidance from the United States Supreme Court decision judg-
ing the constitutionality of similar legislation in North Dakota.168 In
that opinion, the court held that the North Dakota statute limiting
corporate farming and ranching did not violate the Equal Protection
Clause.169

Similarly, in Pig Pro NonStock Cooperative v. Moore,170 the
Supreme Court of Nebraska discussed the intent of article XII, section
8 and held that Pig Pro NonStock Cooperative ("Pig Pro") was not a
non-profit corporation according to the exceptions to article XII, sec-
tion 8 of the Nebraska Constitution. 17 1 Pig Pro brought action against
the Secretary of State in the District Court of Lancaster County, Ne-
braska, seeking a declaratory judgment that it was a non-profit corpo-
ration and thus exempt from the corporate farming restrictions in
article XII, section 8 of the Nebraska Constitution. 17 2 The district
court found for Pig Pro, holding that Pig Pro is a non-profit corpora-
tion and exempt from article XII, section 8.173 The Secretary of State,
Scott Moore, appealed the decision of the district court to the Supreme
Court of Nebraska.' 7 4

On appeal, the Supreme Court of Nebraska reversed the decision
of the district court, holding that Pig Pro was not a non-profit corpora-

163. Id. at 217, 389 N.W.2d at 275.
164. Id.
165. Id.
166. Id. at 224-25, 389 N.W.2d at 279.
167. Id. at 224, 389 N.W.2d at 279. The court addressed the early history after the

American Revolution, when colonists took action to eradicate the feudal incidents hold-
ing land in the colonies. Id. at 231, 389 N.W.2d at 283.

168. Omaha Nat'l Bank, 223 Neb. at 231, 389 N.W.2d at 283.
169. Id.; Asbury Hosp. v. Cass County, 326 U.S. 207, 214 (1945).
170. 253 Neb. 72, 568 N.W.2d 217 (1997).
171. Pig Pro NonStock Coop. v. Moore, 253 Neb. 72, 91, 568 N.W.2d 217, 228-29

(1997).
172. Pig Pro, 253 Neb. at 74,,568 N.W.2d at 219-20.
173. Id. at 78, 568 N.W.2d at 222.
174. Id.
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tion exempt from the provision of article XII, section 8.175 Justice
Kenneth C. Stephan, writing for the majority, reasoned that Pig Pro
was operated for the economic benefit of its individual members and
that its functions were commercial in nature. 17 6 The court deter-
mined that the language of article XII, section 8 reflected an intent to
prohibit those who are not members of the same family from forming a
corporation to operate a farm or ranch for economic gain.17 7 The court
stated that when interpreting the language of an unclear constitu-
tional amendment enacted by the people, the reviewing court must
consider the natural and obvious meaning, construed as a whole, with
no part being judged meaningless. 1 78 The court further stated that a
court must consider the meaning obvious to laymen, because it is not
the province of a court to judge the wisdom of a constitutional amend-
ment.17 9 The court noted that there is no logical way to determine
what motivates voters to support a petition or to determine the voters'
intent.18 0 It is appropriate, the court stated, to consider in connection
with the history of the amendment any evil or mischief the amend-
ment is trying to remedy.' 8 The court determined that the intent of
article XII, section 8 is to prevent non-family corporate farming in
Nebraska.182

A discussion of the evils of corporate farming appeared in State ex
rel. Webster v. Lehndorff Geneva, Inc.18 3 In Lehndorff, the Supreme
Court of Missouri held that a Missouri statute did not violate the
Equal Protection and Due Process Clauses.' 8 4 This case involved an
action against Lehndorff Geneva by the State of Missouri in the Cir-
cuit Court of Cole County, Missouri, for the violation of a Missouri
statute which limits corporate operations in farming and ranching.' 8 5

175. Id. at 74, 568 N.W.2d at 219.
176. Id. at 74, 88, 568 N.W.2d at 219, 226-27.
177. Id. at 84, 568 N.W.2d at 225.
178. Id. at 83, 568 N.W.2d at 224.
179. Id. at 79, 83, 568 N.W.2d at 222, 224.
180. Id. at 82, 568 N.W.2d at 223.
181. Id. at 83, 568 N.W.2d at 224 (citations omitted). Cf Carpenter v. State, 179

Neb. 628, 634, 139 N.W.2d 541, 545 (1966) (holding that when the language of the con-
stitutional amendment is clear, a determination as to what motivated voters ought to be
outside the scope of the judiciary and that a court should not inquire as to the induce-
ment that motivated the electorate).

182. Pig Pro, 253 Neb. at 84, 568 N.W.2d at 225.
183. 744 S.W.2d 801 (Mo. 1988).
184. State ex rel. Webster v. Lehndorff Geneva, Inc., 744 S.W.2d 801, 805 (Mo.

1988).
185. Lehndorff, 744 S.W.2d at 801, 803 & n.1. The statute reads in part:

[N]o corporation... shall engage in farming; nor shall any corporation, directly
or indirectly, acquire, or otherwise obtain an interest, whether legal, beneficial
or otherwise, in any title to agricultural land in this state; provided, however,
that the restrictions set forth in this section shall not apply to the following. ...

Mo. REV. STAT. § 350.015 (Reissue 1986).
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The circuit court found for the State, holding that Lehndorff Geneva's
operations violated the Missouri statute.1 8 6

On appeal by Lehndorff Geneva, the Supreme Court of Missouri
affirmed the circuit court's grant of summary judgment, holding that
the statute was constitutional.' 8 7 Justice Higgins, writing for the ma-
jority, reasoned that the statute was "rationally related to a legitimate
state interest in that it prevents the aggregation of farmland in large
corporations to the competitive exclusion of traditional farming enti-
ties."1 88 The court stated that the effect of the Missouri statute is to
prevent the gathering of farmland by corporations to the detriment of
the family farmer.' 8 9 It appears, the court noted, that the legislature
believed the superior resources of corporations would be detrimental
to the family farmer, because the industry often causes depressed
markets and large corporations are able to sustain the loss more ad-
eptly than the family farmer. 190

ATTORNEY GENERAL'S DELEGATION OF DUTIES

Nebraska Revised Statute section 84-205 states the following:
"[The Attorney General] [has] the authority to require aid and assist-
ance of the county attorney in all matters pertaining to the duties of
the Attorney General in the county of such county attorney .... "'1' In
turn, the statute governing the duties of the county attorney, Ne-
braska Revised Statute section 23-1201, provides that the county at-
torney shall prosecute in criminal and civil proceedings on behalf of
the state and county. 19 2 The Attorney General may direct the county
attorney to prosecute on behalf of the state in any matter in which the
state is interested. 19 3 Several statutes exist that assign the duty of
representing the county and the state to the county attorney.194

A PRIVATE RIGHT OF ACTION

Judicial Decisions Establishing Citizen Standing

A common theory for allowing a private action against private
and public entities for violations of statutory duties is the private at-

186. Lehndorff, 744 S.W.2d at 803.
187. Id. at 803, 805, 808.
188. Id. at 803, 806.
189. Id. at 805.
190. Id.
191. NEB. REV. STAT. § 84-205 (Reissue 1994).
192. NEB. REV. STAT. § 23-1201 (Reissue 1997).
193. Id.
194. NEB. REV. STAT. § 77-2018.03 (Reissue 1996). The inheritance tax statute

states in part: "[Ilt shall be the duty of the county attorney to represent the county and
the State of Nebraska in such matters as its attorney." Id.
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torney general doctrine. 195 According to this theory, just as Congress
can authorize attorney generals to prevent an official from violating
statutory duties, at which time a controversy exists and the attorney
general can protect the public interest, in a similar way, Congress can
enact a statute conferring similar authority on a non-official. 196 This
non-official, or private citizen or group, is then authorized to bring a
suit to prevent the violation of statutory duties, and like the above, an
actual controversy exists.' 97 Under the private attorney general doc-
trine a plaintiffs attorneys are entitled to reasonable attorney fees
when constitutional rights of societal importance have been protected
to the benefit of large masses of people. 198 This is proper under the
doctrine, because the attorney's efforts "served the public interest by
vindicating strong public policies favoring protection of constitutional
rights."199 The private attorney general doctrine was first suggested
in Associated Industries of New York State, Inc. v. Ickes.20 0

In Associated Industries of New York State, Inc. v. Ickes, 20 1 the
United States Court of Appeals for the Second Circuit denied the peti-
tion of Harold Ickes, Secretary of the Interior, and Dan Wheeler, Di-
rector of the Bituminous Coal Division, and dismissed for lack of
jurisdiction. 20 2 Associated Industries of New York, Inc. ("Associated
Industries") filed a petition in the Second Circuit Court of Appeals
against Ickes and Wheeler to review orders made by the respondents
purporting to increase minimum prices for bituminous coal, in accord-
ance with the language set forth in the Bituminous Coal Act.20 3 In-
cluded in the Bituminous Coal Act is a provision that allows a party
who is injured by the act to bring suit in the United States Circuit
Court of Appeals. 20 4 Ickes and Wheeler argued that Associated In-
dustries of New York lacked standing to sue, because the clause of the
act that grants jurisdiction to the appellate court was an invalid dele-
gation of authority to the courts. 20 5 The Second Circuit denied the
motion, reasoning that just as Congress can authorize an official to

195. Jerald J. Director, Annotation, Standing of Private Citizens, Associations or Or-
ganizations to Maintain Action in Federal Courts for Injunctive Relief Against Commer-
cial Development or Activities, or Construction of Highways, or Other Governmental
Projects, Alleged to Be Harmful to Environment in Public Parks, Other Similar Recrea-
tional Areas, or Wildlife Refuges, 11 A.L.R. FED. 556, 572 (1972).

196. Director, 11 A.L.R. FED. at 556.
197. Id.
198. 7 AM. JUR. 2D Attorneys at Law § 256 (1997).
199. Id.
200. Director, 11 A.L.R. FED. at 556.
201. 134 F.2d 694 (2d Cir. 1943).
202. Associated Indus. of N.Y. State, Inc. v. Ickes, 134 F.2d 694, 697 (2d Cir. 1943).
203. Ickes, 134 F.2d at 697, 699.
204. Id. at 699.
205. Id.
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bring a proceeding to prohibit another official from violating statutory
duties, so too can a citizen bring a suit to prevent action by an officer
because there is a controversy, even if the only purpose is to preserve
the public interest.20 6

An additional theory expanding standing at the federal level is
found in Flast v. Cohen.20 7 In Flast, the Supreme Court of the United
States held for the first time that a federal taxpayer has standing to
sue in order to prevent expenditures prohibited by the Establishment
Clause of the First Amendment. 20 8 Flast, a taxpayer, brought an ac-
tion against Cohen, Secretary of Health, Education and Welfare for
the Unites States, to enjoin the use of federal funds for the purchase of
textbooks in a parochial school in the United States District Court for
the Southern District of New York.20 9 The district court found for the
United States, holding that Flast lacked standing to invoke the juris-
diction of the court. 210 The district court followed the United States
Supreme Court's holding in Frothingham v. Mellon,2 1 1 which held
that a federal taxpayer challenging the constitutionality of a federal
statute must sustain the requisite special injury required to invoke
the jurisdiction of the court.2 12

Flast appealed the decision of the district court directly to the
United States Supreme Court, asking the Supreme Court to recon-
sider the application of Frothingham.2 13 The Supreme Court reversed
the decision of the district court, holding that there is a nexus require-
ment that taxpayers must satisfy in order to induce the jurisdiction of
the court, and that Flast met this requirement. 214 Chief Justice Earl
Warren, writing for the majority, reasoned that the taxpayer must es-
tablish a logical link between the status as a taxpayer and the legisla-
tive enactment being challenged. 215 The Court further reasoned that
the taxpayer must establish a nexus between that status and the na-
ture of the alleged constitutional infringement. 216 The Court dis-
cussed the purpose of standing, which is to focus on the party seeking
to obtain jurisdiction of the court and not on the issue to be
adjudicated.

2 17

206. Id. at 704.
207. 392 U.S. 83 (1968).
208. Flast v. Cohen 392 U.S. 83, 85, 106 (1968).
209. Flast, 392 U.S. at 85, 86.
210. Id. at 88.
211. 262 U.S. 447 (1923).
212. Flast, 392 U.S. at 85, 88, 92; see Frothingham v. Mellon, 262 U.S. 447 (1923).
213. Flast, 392 U.S. at 85.
214. Id. at 103, 106.
215. Id. at 85, 102.
216. Id. at 102.
217. Id. at 99. The court stated:

[Vol. 32



HALL v. PROGRESS PIG, INC.

Congressional Acts Establishing Citizen Standing

Congress has the power to enact statutes that create legal rights
and include that the invasion of these rights establishes standing. 218

Under no circumstances may Congress abrogate article III, which
states that a case or controversy must exist in order for jurisdiction to
vest in the judiciary.2 19 Recently, the Supreme Court of the United
States has begun a shift to a more stringent standing test.22 0

The standing doctrine enables the judiciary to avoid confrontation
with the other branches of government, preserving the separation of
powers doctrine. 2 21 Congress has enacted regulatory statutes in the
areas of voting rights, housing and environmental protection that hint
at the expansion of the standing doctrine. 22 2

In the fair housing area, Congress, in an effort to overcome limits
on standing, has attempted to allow third-party grievances. 2 23 Unfor-
tunately, Congress has not made these attempts with an express
statement expanding the doctrine.2 24

Caselaw interpreting the Voting Rights Act of 1965 ("Act") has
established a private attorney general right where the attorney gen-
eral fails to prosecute a violation of the Act.2 25 The application of the
private attorney general doctrine allows for a citizen, who disagrees
with the attorney general's decision not to pursue an injunction
against certain election processes, to seek injunctive relief from the

Justiciability is itself a concept of uncertain meaning and scope. Its reach is
illustrated by the various grounds upon which questions sought to be adjudi-
cated in federal courts have been held not to be justiciable. Thus, no justiciable
controversy is presented when the parties are asking for an advisory opinion,
when the question sought to be adjudicated has been mooted by subsequent
developments, and there is not standing to maintain the action.

Id. at 95.
218. 32A AM. JUR. 2D Federal Courts § 676 (1995).
219. Id.
220. Id.
221. James Dumont, Comment, Beyond Standing: Proposals for Congressional Re-

sponse to Supreme Court "Standing" Decisions, 13 VT. L. REV. 675 (1989). The Supreme
Court has laid out the requirements for standing under Article III of the United States
Constitution. These are: "(1) a distinct, palpable, not abstract personal injury; (2) that
the injury is fairly traceable to the defendant's allegedly unlawful conduct; and (3) that
relief from the injury is likely to flow from the requested relief." Dumont, 13 VT. L. REV.
at 675.

222. Dumont, 13 VT. L. REV. at 679-80, 682-83.
223. Id. at 679.
224. Id. Whereas in the areas of the Commerce Clause, Congress has expressly ex-

panded their assertion of jurisdiction. Id. The Court "almost without exception, de-
ferred to Congress' determination that a given farming practice or business practice or
criminal act is a part of the stream of interstate commerce or affects commerce." Id.

225. Russell G. Donaldson, Annotation, Objection to Submission of "Preclearance
Request" to United States Attorney General Under 42 USCA § 1973c as Compensable
Attorney Activity for Purposes of Award of Attorneys' Fees Under Voting Rights Act of
1965 (42 USCA § 19731(e)), 129 A.L.R. FED. 647, 657 n.1 (1996).
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courts and, in turn, receive compensation for attorney fees for the
litigation.

22 6

Another area in which the courts and Congress have expanded
the standing doctrine is environmental protection against private and
public entities. 22 7 In some instances the courts have recognized, in
lawsuits to enforce environmental regulations, that individuals may
have standing to bring a cause of action as private attorney generals
in order to vindicate the public interest.228 An example of legislation
in this area recognizing citizen standing is in the Clean Water Act
("Act"), which defines a citizen as a person "having an interest which
is or may be adversely affected." 229 The Act, which is similar to the
Clean Air Act, provides that "any citizen may commence a civil action
... against any person ... alleged to be in violation of an effluent

standard" or against the regulatory body itself if either fails to per-
form non-discretionary duties under the Act.2 30 This citizen suit pro-
vision creates an enforcement role for interested citizens. 23 1

ANALYSIS

In Hall,2 3 2 the Nebraska Supreme Court held that the Otoe
County Attorney, as surrogate for the Nebraska Attorney General,
failed to fulfill his duties in accordance with article XII, section 8 of
the Nebraska Constitution, thus giving the citizens standing to seek
an injunction in the courts. 23 3 In a three-paragraph analysis, the
Supreme Court of Nebraska reviewed the doctrine of standing as ap-
plied to citizens seeking jurisdiction in the courts of Nebraska. 234 The
court's opinion did not discuss the importance of the citizen standing
clause of article XII, section 8 to the rights of the individuals who
worked to amend the Nebraska Constitution. 2 35 Rather, the court dis-
cussed the nature of a constitutional amendment enacted by the refer-
endum process and the court's duty to interpret it as it stands,
avoiding any conflict with the federal Constitution, federal statutes or
treaties.2 36 The court discussed the lack of a proper investigation by
the Otoe County Attorney, as surrogate for the Attorney General,

226. Donaldson, 129 A.L.R. FED. at 657 n.1.
227. Director, 11 A.L.R. FED. at 561.
228. Id.
229. Dumont, 13 VT. L. REV. at 680.
230. Andrew Jackson Heimerit, Comment, Keeping Pigs Out of Parlors: Using Nui-

sance Law to Affect the Location of Pollution, 27 ENVTL. L. 403, 433 (1997).
231. Heimerit, 27 ENVTL. L. at 427.
232. 254 Neb. 150, 575 N.W.2d 369 (1998).
233. Hall v. Progress Pig, Inc., 254 Neb. 150, 160, 575 N.W.2d 369, 376 (1998).
234. Progress Pig, 254 Neb. at 156-57, 575 N.W.2d at 374.
235. Id.
236. Id. at 157, 575 N.W.2d at 374.
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which prompted jurisdiction for injunctive relief against Progress Pig,
Inc.2 37

In the following analysis, four points of inquiry regarding the de-
cision in Progress Pig will be discussed. 238 The first is a discussion on
why the supreme court decision in Progress Pig is crucial to the viabil-
ity of article XII, section 8.239 The second area of discussion is a com-
parison of federal standing, Nebraska standing and citizen
standing.240 The third area is the process to establish a citizen stand-
ing clause under Nebraska law. 24 1 Finally, is a discussion of the im-
portance of a citizen standing clause.2 42

DECISION CRUCIAL TO VIABILITY OF ARTICLE XII, SECTION 8 OF THE

NEBRASKA CONSTITUTION

In Progress Pig, the Nebraska Supreme Court overturned the de-
cision of the district court, holding that the citizens did have standing
to seek judicial relief.243 Echoing the district court's opinion, the court
reasoned that the citizens have standing when the Attorney General
fails to perform his or her duties in accordance with article XII, section
8 of the Nebraska Constitution. 24 4 It was apparent from the facts that
the Otoe County Attorney, acting as a surrogate for the Attorney Gen-
eral, had not fulfilled his duties under article XII, section 8 of the Ne-
braska Constitution. 2 45 The decision in Progress Pig is critical to
article XII, section 8 of the Nebraska Constitution, because it estab-
lishes an objective standard that elected officials charged with enforce-
ment duties must apply when investigating an alleged article XII,
section 8 violation. 246

Objective Test To Be Employed In Reviewing Attorney
General's Action

After reviewing the facts of Progress Pig, the Supreme Court of
Nebraska discussed whether the phrase "attorney general has reason
to believe" in article XII, section 8 of the Nebraska Constitution re-
quires the application of a subjective or objective test.2 47 An objective
standard is a legal standard based on external perceptions to a specific

237. Id. at 158, 160, 575 N.W.2d at 375-76.
238. See infra notes 243-333 and accompanying text.
239. See infra notes 243-63 and accompanying text.
240. See infra notes 264-306 and accompanying text.
241. See infra notes 307-20 and accompanying text.
242. See infra notes 321-33 and accompanying text.
243. Progress Pig, 254 Neb. at 160, 575 N.W.2d at 376.
244. Id. at 157, 575 N.W.2d at 374.
245. Id. at 160, 575 N.W.2d at 376.
246. See infra notes 247-63 and accompanying text.
247. Progress Pig, 254 Neb. at 159, 575 N.W.2d at 376.
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situation.248 In addition, when applying an objective test, an individ-
ual determines what a reasonable person would perceive in a similar
situation.24 9 In contrast, a subjective test is discretionary and based
on an individual's personal views and experiences. 2 50

When the court interprets the language of a constitutional
amendment, the court must look to the natural and obvious meaning,'
construed as a whole, with no part being judged meaningless. 25 1 Ap-
plying this rationale, the court examined the phrase "has reason to
believe," and, assigning meaning to each word, found it to be different
in meaning from the word "believes."25 2 Thus, taking the amendment
as a whole, for purposes of interpretation, the reference to citizen
standing dictates that the test to be applied by the Attorney General is
objective; for to interpret otherwise could result in the dormancy of the
citizen standing clause.2 53

The Otoe County Attorney had reason to believe that Progress
Pig, Inc., was in violation of article XII, section 8 of the Nebraska Con-
stitution, because existing facts would lead a reasonable person to be-
lieve there was a violation. 25 4 When the County Attorney directed the
sheriffs deputy to investigate Progress Pig, Inc., he gave directions
that did not include the provisions of the amendment in their en-
tirety.2 55 In his correspondence with Marty Strange, the Director of
the Center on Rural Affairs, the County Attorney stated that he was
satisfied that David Zahn performed day-to-day duties on the prop-
erty.2 56 The County Attorney did not inquire if Zahn "actively en-
gaged in the day to day labor and management of the farm" as
required by the amendment. 25 7 Finally, the County Attorney failed to
interview Zahn as to any of the information regarding his involvement
with Progress Pig.2 58 Thus, there was evidence supporting an objec-
tive belief that a violation existed and the Otoe County Attorney de-
clined to seek judicial enforcement. 2 59 It is this application of the

248. BLACK'S LAW DICTIONARY 449 (6th ed. 1990).
249. Progress Pig, 254 Neb. at 159, 575 N.W.3d at 376.
250. BLACK'S LAW DICTIONARY 600 (6th ed. 1990).

251. Pig Pro NonStock Coop. v. Moore, 253 Neb. 72, 83, 568 N.W.2d 217, 224 (1997).
252. Progress Pig, 254 Neb. at 159, 575 N.W.2d at 376.
253. Id. at 159, 575 N.W.2d at 375-76.
254. Id. at 160, 575 N.W.2d at 376.
255. Id. at 155, 575 N.W.2d at 373. The directions read: "Determine who lives on

the property. Interview owners as to who is the corporation, shareholders, where they
live. Determine if whoever resides on the property is related to any member of the
corporation or is an actual shareholder." Id.

256. Progress Pig, 254 Neb. at 155, 160, 575 N.W.2d at 373, 376.
257. Id.
258. Id. at 160, 575 N.W.2d at 376.
259. Id.
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objective test established by the court that resulted in its finding that
the Otoe County Attorney had failed to perform his duties. 260

The Nebraska Supreme Court's establishment of an objective
standard to review alleged violations is crucial to the viability of arti-
cle XII, section 8 of the Nebraska Constitution for two reasons. 26 1

First, if the elected officials charged with enforcement duties apply a
subjective standard, the citizen standing clause would be dormant, vi-
olating the intent of article XII, section 8.262 Second, Nebraska citi-
zens would not be able to enforce article XII, section 8 when the
elected officials fail to properly investigate an alleged violation.2 63

A COMPARISON: FEDERAL STANDING, NEBRASKA STANDING AND

CITIZEN STANDING

In Hall, the court allowed the citizens to bring an action under
article XII, section 8 of the Nebraska Constitution even though Ne-
braska's standing doctrine requires a real interest or special injury.26 4

Although the citizen standing clause of article XII, section 8 of the
Nebraska Constitution derives its authority from the Nebraska Con-
stitution, the citizen standing clause does not contain the similar re-
quirements found in the Nebraska standing doctrine. 26 5

Federal Standing vs. Citizen Standing

Article III, section 2, clause 1 of the United States Constitution
binds the federal courts to a case or controversy requirement in order
to invoke standing. 26 6 In addition to the federal Constitutional re-
quirement, common law requires an interest in the nature of the con-
troversy.26 7 The United States Supreme Court has established a
pleading requirement that includes a distinct personal injury proxi-
mately caused by the action being adjudicated and an available rem-
edy. 26 8 However, several legislative acts have expanded the standing
doctrine at the federal level. 26 9 Similarly, the private attorney gen-

260. Id. at 159-60, 575 N.W.2d at 376.
261. See supra notes 243-60 and accompanying text.
262. See supra notes 243-60 and accompanying text.
263. See supra notes 243-60 and accompanying text.
264. Progress Pig, 254 Neb. at 156-57, 160, 575 N.W.2d 374-76.
265. NEB. CONST. art. XII, § 8; Progress Pig, 254 Neb. at 156-57, 575 N.W.2d at 374-

75 (giving a summary of the usual case or controversy and real interest requirements
for standing).

266. U.S. CONST. art. III, § 2.
267. Progress Pig, 254 Neb. at 157, 575 N.W.2d at 374.
268. James Dumont, Comment, Beyond Standing: Proposals for Congressional Re-

sponse to Supreme Court "Standing" Decisions, 13 VT. L. REV. 675 (1989).
269. Dumont, 13 VT. L. REV. at 679-80, 682-83.
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eral doctrine allows the citizens of the state to vindicate the public's
right through the enforcement of federal constitutional provisions. 270

Congress has the power to enact statutes that create legal rights,
granting standing, for individuals whose rights have been in-
fringed.271 However, this power is limited; Congress may not abro-
gate article III by permitting citizen standing when the plaintiff has
not suffered some palpable injury that is likely to be remedied by the
relief sought.272 Therefore, there must be an injury distinct to the
plaintiff in order for standing to vest in the citizen. 273 Limited action
by Congress in this area and the United States Supreme Court's re-
cent move towards a more stringent and conservative test for standing
will have a "dampening effect" on citizen standing suits. 27 4 Arguably,
this trend deprives individuals and interested groups from access to
courts.

2 7 5

One of the first federal decisions to recognize the private attorney
general doctrine was Associated Industries of New York State, Inc. v.
Ickes. 2 76 The court in Ickes held that a controversy exists when a citi-
zen brings a suit to prevent the action of an officer for the sole purpose
of protecting the public interest.277 Additionally, there are other ex-
amples of an expansion of the standing doctrine on the federal level in
areas of environmental protection and voting rights. 278 In fact, Con-
gress has specifically instituted citizen standing sections to environ-
mental legislation. 279 An example of this legislation is the Clean
Water Act ("Act"), which allows a citizen to seek injunctive relief in

270. 7 Am. JUR. 2D Attorneys at Law § 256 (1997). The private attorney general
doctrine also compensates reasonable attorney fees where constitutional rights of socie-
tal importance have been protected for the benefit of the masses. Id.

271. 32A AM. JuR. 2 D Federal Courts § 676 (1995). "Congress may, by legislation,
expand standing to the full extent permitted by Article 3, thus permitting litigation by
one who otherwise would be barred by the prudential standing rules." Id.

272. 32A AM. JuR. 2D, supra note 271, § 676.
273. Id.
274. Id. The editor of the article observed "that it may be time for Congress to act to

remove all nonconstitutional bars to standing, to create representational standing for
the protection of group interests, and to authorize individuals to sue on behalf of the
United States to assure that all government actions comport with the Constitution and
the laws of the United States." Id.

275. 32A AM. JUR. 2D, supra note 271, § 676.
276. 134 F.2d 694 (2d Cir. 1943); Jerald J. Director, Annotation, Standing of Private

Citizen, Association or Organization to Maintain Action in Federal Courts for Injunctive
Relief Against Commercial Development Activities, or Construction of Highways, or
Other Government Projects, Alleged to be Harmful to Environment in Public Parks, and
Other Similar Recreational Areas, or Wildlife Refuges, 11 A.L.R. FED. 556, 564 (1972).

277. Director, 11 A.L.R. FED. at 564.
278. Andrew Jackson Heimerit, Comment, Keeping Pigs Out of Parlors: Using Nui-

sance Law to Affect the Location of Pollution, 27 ENVTL. L. 403, 428 (1997).
279. Heimerit, 27 ENvTL. L. at 428, 433-34.
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the courts if a violation of the Act occurs. 280 The language of the pro-
vision allowing the citizen suits states that "any citizen may com-

mence a civil action . . .against any person . . . alleged to be in

violation of an effluent standard."28 1 This language purports to create

an interest in natural resources applicable to all citizens, allowing citi-

zens to protect their interest when a violation occurs. 2 82 However, the

provision still purports to limit the suits to individuals who can show

they have an interest in the natural resource. 28 3

Similarly, in the Voting Rights Act of 1965, Congress inserted a

provision that allows for a private attorney general action. 28 4 This

provision can be utilized by a private citizen in the instance the attor-

ney general of the state fails to prosecute an entity in violation of the

act. 28 5 Therefore, both the Voting Rights Act and article XII, section 8

of the Nebraska Constitution allow a citizen to seek judicial review if
the individual disagrees with the attorney general's determination. 28 6

Nebraska Standing vs. Citizen Standing

In contrast to the federal standing doctrine, the Nebraska Consti-

tution does not limit the jurisdiction of the courts with the same re-

quirements.28 7 Additionally, Nebraska is not required to follow the

common law when it is inconsistent with statutes and the state consti-

tution.28 8 State courts are not bound by the same requirements as

federal courts.28 9 However, Nebraska case law does require a case or

controversy to exist in order to seek relief from a court. 29 0

According to Nebraska case law, standing in Nebraska is an indis-

pensable part of an individual's case, because only an individual with

standing can invoke the court's jurisdiction.2 9 1 Standing is deter-

280. Id. at 433.
281. Id.
282. Director, 11 A.L.R. FED. at 568.
283. Id.
284. Russell Donaldson, Objection to Submission of "Preclearance Request" to United

States Attorney General under 42 USCA § 1973(c) as Compensable Attorney Activity for

Purposes of Award of Attorney's Fees Under Voting Rights Act of 1965 (42 USCA
§ 1973(e)), 129 A.L.R. FED. 647, 657 n.1 (1996).

285. Donaldson, 129 A.L.R. FED. at 657 n.1.
286. Id.; NEB. CONST. art. XII, § 8. The only difference is under the Voting Rights

Act, in which a prevailing party is compensated reasonable attorney fees. Donaldson,
129 A.L.R. FED. at 657 n.1.

287. Progress Pig, 254 Neb. at 156, 575 N.W.2d at 374.
288. NEB. REV. STAT. § 49-101 (Reissue 1993).
289. Cincinnati City Sch. Dist. v. State Bd. of Educ., 680 N.E.2d 1061, 1066 (Ohio

Ct. App. 1996). See Asarco, Inc. v. Kadish, 490 U.S. 605, 617 (1989) (holding thatarticle
III constraints are not applicable to state courts).

290. Progress Pig, 254 Neb. at 156, 575 N.W.2d at 374.
291. Forrest v. Eilenstine, 5 Neb. App. 77, 82, 554 N.W.2d 802, 807 (1996). Ne-

braska case law recognizes an exception to the principle of the standing doctrine re-
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mined by an inquiry into whether the plaintiff has some real interest
in the action and will in some way benefit from the relief sought.29 2 In
contrast, article XII, section 8 of the Nebraska Constitution does not
require that such a real interest specific to the plaintiff exist.2 93 In
fact, article XII, section 8 of the Nebraska Constitution does not men-
tion anything about a requirement that a plaintiff be a farmer or
rancher, but only requires that the plaintiff be a Nebraska citizen. 294

The only issue the plaintiff must plead is that the attorney general
failed to do his job. 29 5

Certain Nebraska laws and case law have provisions which devi-
ate from the traditional standing requirements. 29 6 One example is
taxpayer standing in which a citizen of the state can seek judicial re-
lief from an action by the governing body in the illegal allocation of
funds. 297 Taxpayer standing allows the citizens to be watchful of their
government's use of tax dollars and, in the instance they feel injustice
has occurred, they can request the courts to either issue an injunction
against a proposed action or declare the legislation unconstitu-
tional. 29 s Under taxpayer standing, the plaintiff must plead a special
injury as an individual taxpayer; thus, there is still a requisite of in-

quirement of a special injury - taxpayer standing. Nebraska Sch. Dist. No. 148 v.
Lincoln Airport Auth., 220 Neb. 504, 371 N.W.2d 258, 261 (1985). At times this excep-
tion obstructs a plaintiff taxpayer from seeking relief in court. Nebraska Sch. Dist. No.
148, 220 Neb. at 507, 371 N.W.2d at 261. See Professional Firefighters of Omaha, Local
385 v. City of Omaha, 243 Neb. 166, 172, 498 N.W.2d 325, 330 (1993) (holding that the
union had standing because of its status as a resident taxpayer). In Professional
Firefighters, the city had allocated funds for the purchase of a fire station and as a tax-
payer the union was affected by the allocation. Professional Firefighters, 243 Neb. at
173, 498 N.W.2d at 331. In contrast, in Nebraska School District No. 148, the court held
that the school district and resident taxpayer did not have standing because standing
must be based on a special injury to an individual's status as a taxpayer. Nebraska Sch.
Dist. No. 148, 220 Neb. at 504, 507, 508, 371 N.W.2d at 258, 261. In Nebraska School
District No. 148, the court reasoned that the taxpayer and school district were not af-
fected directly by the Airport Authorities' initiatives, did not plead any special injuries,
and lacked the interest necessary to invoke the jurisdiction of the court. Id. at 507, 371
N.W.2d at 261. Note that the pleading requirement necessary for taxpayer standing is
different than that found in article XII, section 8 of the Nebraska Constitution, because
the plaintiff must show that there is an injury to himself or herself as a taxpayer. Id.;
NEB. CONST. art. XII, § 8.

292. Forrest, 5 Neb. App. at 82, 554 N.W.2d at 807.
293. NEB. CONST. art. XII, § 8; Progress Pig, 254 Neb. at 156-57, 575 N.W.2d at 374-

75.
294. NEB. CONST. art. XII, § 8.
295. Progress Pig, 254 Neb. at 157, 575 N.W.2d at 374. The court stated that

"whether plaintiffs have standing depends entirely on whether the Attorney General
performed his duty." Id.

296. NEB. REV. STAT. § 84-1414(3) (Reissue 1994); Professional Firefighters, 243
Neb. at 172, 498 N.W.2d at 330; NEB. CONST. art. XII, § 8.

297. Professional Firefighters, 243 Neb. at 172, 498 N.W.2d at 330.
298. Nebraska Sch. Dist. No. 148, 220 Neb. at 507, 371 N.W.2d at 261.
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jury specific to the individual that must be met. 299 In addition, the
taxpayer is taking action against the local governing body rather than
a private citizen as authorized by article XII, section 8 of the Nebraska
Constitution.

30 0

Another area of Nebraska law which allows citizen standing for
enforcement purposes is the public meetings statute.30 1 In this stat-
ute, the legislature granted jurisdiction in the courts for any citizen of
the state to commence an action to require compliance with the stat-
ute.30 2 Again, a difference between this grant of enforcement power
and that found in article XII, section 8 of the Nebraska Constitution is
that the action is against the governing body and not against a private
entity or citizen. 30 3

The citizen standing clause of article XII, section 8 is unique from
federal and state standing requirements and citizen standing clauses
in two ways. 30 4 First, the individual bringing the action is not re-
quired to plead a special injury, specific or otherwise, in order to in-
voke the jurisdiction of the court. 30 5 Second, the citizen suit is against
the corporation alleged to be in violation of article XII, section 8, not
the public entity charged with enforcement.30 6

So WHERE DOES THIS POWER COME FROM?

The power of an individual to seek relief is rooted partly in article
III, section 2 of the Nebraska Constitution.30 7 The first right and
power the people of Nebraska reserved is the power to amend the con-
stitution by petition when deemed necessary. 30 8 The constitution can
be changed by the express will of the people, for to hold otherwise
would inhibit the will of the people.30 9 The judiciary cannot veto the
constitutionally reserved power of the rights of the people. 3 10 Accord-
ingly, the Nebraska Supreme Court has held that the judiciary should
not judge the wisdom of the people or the desirability of the amend-
ment in question.3 11

299. Id.
300. Id.; NEB. CONST. art. XII, § 8.
301. NER. REV. STAT. § 84-1414(3) (Reissue 1994).
302. Id.
303. Id.; NEB. CONST. art. XII, § 8.
304. See supra notes 264-303 and accompanying text.
305. See supra notes 266-300 and accompanying text.
306. See supra notes 266-300 and accompanying text.
307. NEB. CONST. art. III, § 2.
308. Id. See BLACK'S LAw DICTIONARY 81 (6th ed. 1990) (defining amendment as the

means "to alter by modification, deletion, or addition").
309. Omaha Nat'l Bank v. Spire, 223 Neb. 209, 216, 389 N.W.2d 269, 274 (1986).
310. Omaha Nat'l Bank, 223 Neb. at 217, 389 N.W.2d at 275.
311. State v. Moore, 251 Neb. 598, 606, 558 N.W.2d 794, 798 (1997). The Nebraska

Supreme Court held the language of the Initiative was clear and unambiguous and the
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In In re Petition of Anonymous 1,312 the Supreme Court of Ne-
braska reviewed a minor's appeal from the district court's decision de-
nying her a judicial bypass for a medical abortion. 3 13 The court held
that when the legislature confers a duty on the court, it is not the
province of the court to rewrite the law or suggest an alternative. 3 14

In this case, the supreme court noted that the deprivation of the mi-
nor's right created a controversy suitable for judicial review.3 15 Addi-
tionally, in Ponderosa Ridge LLC v. Banner County,3 16 the Nebraska
Supreme Court allowed an individual to appeal a decision of the De-
partment of Water Resources' denial of a water permit, holding that
the denial of access to the water permit created a controversy. 3 17

The citizen standing clause in article XII, section 8 is a valid ex-
tension of the standing requirements rooted in Nebraska case law for
two reasons.3 18 First, unlike other states, Nebraska citizens reserved
the right to amend the constitution in any way they see fit. 3 1 9 Second,
this process creates a constitutional right enforceable in the
judiciary.

3 20

THE IMPORTANCE OF CITIZEN STANDING

In the 1970's, interested individuals sought to have the Nebraska
Legislature enact legislative restrictions on corporate farming.3 21 Af-
ter several years without success, the same individuals initiated a pe-
tition that placed the question on the ballot and left the decision to the
citizens of Nebraska. 32 2 The petition provided that the restrictions on
corporate farming would become part of the state constitution, and not
merely legislation. 3 23 A constitutional amendment was selected in or-
der to prevent the legislature from repealing the measure and weak-
ening the restrictions.3 24 The nature of article XII, section 8 of the

people's intent was determined by counting the votes. Moore, 251 Neb. at 606, 558
N.W.2d at 700.

312. 251 Neb. 424, 558 N.W.2d 784 (1997).
313. In re Petition of Anonymous 1, 251 Neb. 424, 425, 558 N.W.2d 784, 786 (1997).
314. Anonymous, 251 Neb. at 432-33, 558 N.W.2d at 790.
315. Id.
316. 250 Neb. 944, 554 N.W.2d 151 (1996).
317. Ponderosa Ridge LLC v. Banner County, 250 Neb. 944, 947, 554 N.W.2d 154

(1996).
318. See supra notes 307-17 and accompanying text.
319. See supra notes 307-11 and accompanying text.
320. See supra notes 312-17 and accompanying text.
321. James W. R. Brown & Thomas R. Brown, Comment, Constitutionality of Ne-

braska's Initiative Measure Prohibiting Corporate Farming and Ranching, 17 CREIGH-
TON L. REV. 233 (1984).

322. Brown & Brown, 17 CREIGHTON L. REV. at 233.
323. Id.
324. Id. at 236. At the request of a senator in the Nebraska Unicameral during the

debate over a legislative enactment restricting corporate farming, the Attorney General
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Nebraska Constitution is that the people amended their constitution
to protect their stand against corporate farming from legislative ad-
justment and to grant themselves the right to enforce its provi-
sions.3 25 As the court stated in Omaha National Bank v. Spire,3 26

"the ultimate source of power in any democratic type of government is
the people," thus the people may put in their Constitution what they
deem necessary - even provisions bearing upon the framework of
government.

32 7

The supporters of article XII, section 8 of the Nebraska Constitu-
tion contend that the intent of the law was to address economic and
social evils associated with corporate farming and ranching.3 28 The
voters were attempting to curtail the growing trend of corporate farm-
ing, which hurts the family farmer. 3 29 Non-family corporate farmers
operate to the detriment of the family farmer, because the farming
industry suffers depressed markets and losses which corporations are
better able to incur.3 30

wrote an opinion on the constitutionality of the proposed legislation. Op. Neb. Atty
Gen. No. 257 (Jan. 20, 1978). According to this opinion, "we are unable to discern any
legitimate legislative purpose in granting a special privilege to family members which
cannot be enjoyed by unrelated individuals." Id.

An Omaha World-Herald article dated July 8, 1988, discussed a decision by the
United States District Court for the District of Nebraska regarding the enforcement of
Initiative 300 in which the judge dismissed the case. Henry Cordes, Question Left Un-
resolved Judge Dismisses DeCamp's Initiative 300 Suit, OMAHA WORLD-HERALD, July 8,
1988, at 16. The lawsuit was initiated by an attorney on behalf of a corporation which
owned "cattle on feed" in Nebraska. Id. The dismissal was at the request of the Attor-
ney General, who pronounced that Sunrise Ventures Inc. fell within the Initiative 300
exception as a cattle slaughter corporation. Id. Many supporters at the time felt this
interpretation dismantled a part of the Initiative by opening up corporate cattle feeding
in Nebraska. Id. Marty Strange, the Co-Director of the Center for Rural Affairs, dis-
cussed his disappointment with the Attorney General's reluctance to properly enforce
the Initiative. Id. Mr. Strange was quoted as saying, "What's missing is responsible
behavior from the attorney general." Id.

Later that same year, the Omaha World-Herald ran an additional article regarding
the Attorney General's findings that a corporation, Sand Livestock Systems Inc., was
not in violation of Initiative 300 because the partnership was formed to construct feed
lots. Associated Press, Spire: Family Farm Isn't Raising Hogs, OMAHA WORLD-HERALD,

Oct. 13, 1988, at 18. The writer of a subsequent article discovered in his investigation
that contrary to the Attorney General's findings and according to the Platte County
Clerk's Office, the partnership between Sand Livestock Systems, Inc. and CBR Farms
was formed to construct, own, and operate hog confinement units. Associated Press,
Hog Farms Studied for State Violations, OMAHA WORLD-HERALD, Sept. 23, 1988, at 17.

325. Brown & Brown, 17 CREIGHTON L. REV. at 233; NEB. CONST. art. XII, § 8.
326. 223 Neb. 209, 389 N.W.2d 269 (1986).
327. Omaha Nat'l Bank v. Spire, 223 Neb. 209, 217, 389 N.W.2d 269, 275 (1986).

328. MSM Farms, Inc. v. Spire, 927 F.2d 330, 332 (8th Cir. 1991).

329. Brown & Brown, 17 CREIGHTON L. REV. at 233; State ex rel. Webster v.
Lehndorff Geneva, Inc., 744 S.W.2d 801, 805 (Mo. 1988).

330. Lehndorff, 744 S.W.2d at 805.
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The citizen standing clause is important to protect the intent of
article XII, section 8, for two reasons.33 1 First, the controversial na-
ture of a ban on corporate farming and ranching presented the possi-
bility of lack of enforcement from elected officials. 3 32 Second, there
exists severe consequences on family farmers if the ban on corporate
farming and ranching is not enforced.33 3

CONCLUSION

In Hall v. Progress Pig, Inc.,334 the Nebraska Supreme Court held
that Nebraska citizens have standing to enforce article XII, section 8
of the Nebraska Constitution when, in an objective view, the Attorney
General or Secretary of State fails to perform their duties under the
amendment. 33 5 The actions of the Otoe County Attorney in failing to
fulfill his duties to investigate the violation prompted access to the
courts for the citizens. 33 6 Even though the lawsuit was brought to life
through the citizens standing clause, the court merely touched on the
importance of the citizen standing clause, which recognizes a right in
the citizen to enforce the amendment initiated by the voters in a court
of law.

Clearly, Progress Pig demonstrates why the citizen standing
clause in article XII, section 8 of the Nebraska Constitution is impor-
tant to the citizens of Nebraska. Without this provision, no recourse
would exist to ensure proper enforcement of the amendment. Conse-
quently, the very harm and deterioration of the family farmer that the
amendment was intended to protect would occur. If the citizen stand-
ing clause in article XII, section 8 of the Nebraska Constitution did
not exist, citizens would have to rely on the discretion of the elected
officials to enforce corporate violations of the controversial amend-
ment. Without the watchful eye of the citizen, corporations would
have a much greater opportunity to operate farms and ranches in vio-
lation of article XII, section 8 of the Nebraska Constitution.

The citizen standing clause, which puts the power in the people of
Nebraska, is unique from other citizen standing initiatives. It allows
a citizen to invoke the jurisdiction of the court without the require-
ment of a special injury. The citizen need not plead that he or she is a
farmer whose profit or land has been destroyed by the waste gener-
ated at the corporate site. Rather, the citizen is only required to show

331. See supra notes 321-30 and accompanying text.
332. See supra notes 321-27 and accompanying text.
333. See supra notes 328-30 and accompanying text.
334. 254 Neb. 150, 575 N.W.2d 369 (1998).
335. Hall v. Progress Pig, Inc., 254 Neb. 150, 160, 575 N.W.2d 369, 376 (1998).
336. Progress Pig, 254 Neb. at 150, 160, 575 N.W.2d 369, 370 (1998).
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that the Attorney General or Secretary of State has failed to perform
their duties under the amendment.

The Supreme Court of Nebraska, in Hall v. Progress Pig, Inc.,
strengthened and protected this clause by holding that the test for the
investigation is an objective one. Thus, the Attorney General cannot
refuse to prosecute solely because he or she believes a violation does
not exist. The citizen standing clause would be meaningless if the
court were to hold otherwise.

There are two things that Americans can do about corporate mis-
behavior: first, Americans can sit back and allow government to regu-
late corporations, or second, Americans can let people who have been
damaged by corporations take them to court. 3 37 The problem is that
both methods of recourse are being removed from existence. 3 38

Elected officials are beginning to take away the fundamental right to
seek relief in court and weaken governmental regulations, all in the
name of tort reform or less government control.3 39 Most of this reform
is due to the influence corporations have on the political agenda
through campaign contributions and lobbying forces. 340 In order to
protect citizen rights against the continued dismantling of the right to
sue corporations, citizens of neighboring states, who reserved the
right to amend their constitution, may consider the action taken in
Nebraska in Initiative 300.

This clause of the amendment is a truly impressive step toward
preserving the rights of the people to protect the values they hold in
their government and property as free individuals in a democratic sys-
tem of self governance.

Nicole Cavanaugh - '00

337. Molly Ivins, Don't Sleep Tight With This Congress, READER, July 30, 1998, at 4.
338. Ivins, supra note 335, at 4.
339. Id.
340. Id.
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