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What if Tom Sawyer or Huckleberry Finn were to walk into
my office tomorrow? Tom's indifference to schooling and
Huck's "oppositional" behavior would surely have been cause
for concern. Would I prescribe Ritalin for them, too?1

I. INTRODUCTION

Tom Sawyer and Huck Finn were two legendary behavior
problems, playing on the western shores of the great Mississippi
River, skipping school and getting into mischief.2 For Tom and Huck,
reading, writing and 'rithmetic were not priorities, despite the dogged
efforts of Tom's Aunt Polly to get them to school. If Tom and Huck
were in our schools today, one might wonder how they would fare; per-
haps they would be identified as children in need of special education
or diagnosed as having a learning disability such as Attention Deficit
Hyperactivity Disorder ("ADHD"). Aunt Polly may take them to a doc-
tor in Hannibal, Missouri, who prescribes Ritalin - a lot of Ritalin -
to treat Tom and Huck's ADHD. However, when Tom and Huck re-
turn to school, the school would refuse to give them their dosage of
Ritalin during the school day, because the prescribed amount exceeds
the recommended dosage in nationally recognized reference books.
Aunt Polly sues.

Although Tom and Huck were only figments of Mark Twain's im-
agination, the issue of whether school districts have the responsibility
to administer drugs such as Ritalin, or other medications, to students
with ADHD has arisen in two school districts just a stone's throw from
Hannibal, Missouri. 3 Parents of students attending those districts
each brought an action in the United States District Court for the
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Eastern District of Missouri to compel school districts to administer
the dosage of Ritalin prescribed by the students' physicians. 4 The dos-
ages were in excess of that recommended by nationally recognized
guidelines in the Physicians Desk Reference.5 Both cases floated down
river to the United States Court of Appeals for the Eighth Circuit,
which was called upon to address the growing dilemma of what to do
with Tom and Huck.

II. BACKGROUND

More and more children with special needs are attending public
schools. Many of these children may have doctor's prescriptions re-
quiring that medication be given to them during the school day.
School district employees, such as school nurses or other educational
support personnel, are frequently called upon to dispense medication,
administer or supervise injection of drugs such as insulin for children
with diabetes, or help with the insertion of catheters and breathing
tubes. School districts are not generally obligated to dispense medica-
tion to their students; however, many schools districts have policies
that allow for school employees to administer or dispense medications,
and also supervise or administer injections for children during the
school day. Indeed, Nebraska has passed legislation regulating the
training required for those persons who are going to administer medi-
cations, both prescription and non-prescription, in the public schools.6

Additionally, federal legislation set forth in Title II of the Americans
with Disabilities Act ("ADA"), 7 the Individuals with Disabilities in Ed-
ucation Act ("IDEA"),8 and section 504 of the Rehabilitation Act ("sec-
tion 504"),9 may, in some cases, require school districts to administer
medication to disabled students, if the medication is necessary for the
student to benefit from the educational program offered by the school.

In American schools, the medical condition most frequently
treated with prescription medication is Attention Deficit Hyperactiv-
ity Disorder ("ADHD"). 10 The term ADHD refers to symptoms of inat-
tention, distractibility, impulsiveness and is usually associated with
excessive motor activity (hyperactivity). Behaviors associated with
ADHD are socially disruptive and can be quite distressing to the child,

4. DeBord, 126 F.3d at 1104; Davis, 138 F.3d at 755.
5. DeBord, 126 F.3d at 1104; Davis, 138 F.3d at 755.
6. 1998 Neb. Laws 1354, §§ 8-32.
7. 42 U.S.C. §§ 12131-12165 (1994).
8. 20 U.S.C. §§ 1400-1420 (1994).
9. 29 U.S.C. §§ 701-718 (1998).

10. AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF
MENTAL DISORDERS 50 n.1 (2d ed. rev. 1987) [hereinafter DSM-III-R]; AMERICAN MEDI-
CAL ASSOCIATION ENCYCLOPEDIA OF MEDICINE 552 n.1 (1989).
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parents, school teachers and administrators. ADHD, commonly dis-
covered after a child starts school, usually occurs in pre-school-aged
children, although symptoms often persist throughout childhood and
into adult life.1 1 Estimates as to the number of school-age children
suffering from ADHD vary; one commentator places the number be-
tween four and ten percent of all school-age children, 12 while another
commentator states that ADHD is diagnosed in roughly five percent of
young children. 13 One of the most frequently. prescribed drugs for the
treatment of ADHD in school-age children is methylphenidate hydro-
chloride, better known by its brand name, "Ritalin."14

The symptoms of ADHD vary considerably over time. Often, so-
cial circumstances presented to the child, along with the child's age,
account for the variations. Affected children are constantly moving,
have difficulty remaining in their seats, exhibit impulsiveness, and
frequently speak out of turn or at inappropriate times. ADHD chil-
dren may also overlook class assignments or carry them out incom-
pletely. Although hyperactivity tends to diminish as the child
matures, attentional problems and associated learning disabilities can
persist into adolescence and adulthood. As children become young
adults, they often exhibit "emotional immaturity, poor self-image, and
an inability to maintain goals." 15

Some authorities contend that in a school environment, teachers
quickly become frustrated with children who are unable to conform to
the rigors of the classroom environment; therefore, teachers label
many of these children "learning disabled." Labeling students in this
manner "can produce an almost automatic reaction by school adminis-
trators and parents for special education services and medical treat-
ment."1 6 One commentator has noted:

[F]or some teachers the primarily goal of intervention [with
Ritalin or behavior modification] with hyperactive children is
to gain behavioral control and to improve [t]he child['s] class-
room social behavior.1 7

11. Victor W. Henderson, Symposium, Stimulant Drug Treatment of the Attention
Deficit Disorder, 65 S. CAL. L. REV. 397 (1991).

12. James C. O'Leary, An Analysis of the Legal Issues Surrounding the Forced Use
of Ritalin: Protecting A Child's Right to "Just Say No," 27 NEW ENG. L. REV. 1173, 1174-
75 (1993).

13. Nadine M. Lambert, Prevalence of Hyperactivity in Elementary School Children
as a Function of Social System Definers, 48 AM. J. ORTHOPSYCHIATRY 446 (1978).

14. Ritalin is manufactured by the CIBA-Geigy Pharmaceutical Company in Sum-
mit, New Jersey. 46 PHYSiciANs DESK REFERENCE 880 (1992).

15. Henderson, 65 S. CAL. L. REV. at 398.
16. O'Leary, 27 NEW ENG. L. REV. at 1174.
17. Id. at 1173 n.3 (quoting Barbara K. Keogh & Catherine J. Barkett, An Educa-

tional Analysis of Hyperactive Children's Achievement Problems, in HYPERACTIVE CHIL-
DREN 259 (Carol K. Whalen & Barbara Henker eds., 1980).
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Another commentator has noted that treatment of ADHD children
"tends to be narrowly focused on curing their symptoms, rather than
determining the underlying cause."1 This is arguable, because
psychostimulant treatments like Ritalin can satisfy the constraints of
an educational setting by producing a dramatic decrease in symptoms,
but in actuality, do nothing to truly cure the child. 19 Thus, the cure
for the disorder essentially becomes the child's ability to conform with
classroom demands. In schools across America, as many as one mil-
lion children line up every day for a glass of water and that little
Ritalin pill; doctors prescribe it, parents agree to it, and school nurses
or other designated school personnel supervise the administration of it
when required during the school day.20 Since 1990, the number of
children taking Ritalin has more than doubled. 2 1

A study soon to be released by the National Institute of Mental
Health ("NIMH") demonstrates that drugs like Ritalin calm children
even better than previously thought, as long as children continue the
medication.2 2 Significantly however, there is no proof that the drugs
help kids improve their grades or build better lives. 2 3 The NIMH
study concludes that closely-monitored stimulant drugs "can erase
enough symptoms of ADHD to eliminate the diagnosis for 82-85 per-
cent of children," and the study suggests that medication given three
times a day, with the first two doses larger than the one before bed-
time, is most effective. 24 Researchers found that monitoring the effect
of the drugs on the children on a daily, weekly, or monthly basis (e.g.,
a medication report card) and adjusting prescriptions accordingly,
were the most effective ways of treating ADHD.2 5

As noted above, schools are often participants in the process of
diagnosing ADHD and determining whether a child should receive
drug therapy. However, school districts have become increasingly
concerned with the number of children taking drug therapy for
ADHD. 2 6 As one school commentator noted:

As more doctors are diagnosing students with [ADHD] and
prescribing Ritalin, parents are demanding that school dis-

18. Id. at 1174 (citing DORTHEA M. Ross & SHIELA A. Ross, HYPERACTVITY: CUR-
RENT ISSUES, RESEARCH AND THEORY 17 (2d ed. 1982)).

19. Id. (citation omitted).
20. Susan Brink, Doing Ritalin Right, U.S. NEWS & WORLD REP., Nov. 23, 1998, at

76.
21. LynNell Hancock, Mother's Little Helper, NEWSWEEK, Mar. 18, 1996, at 51.
22. National Institutes of Health, Diagnosis and Treatment of Attention Deficit

Hyperactivity Disorder, Consensus Development Program <http://odp/od.nih.gov/con-
sensus/cons/110/llOstatement.htm> (Nov. 16-18, 1998).

23. Brink, supra note 20, at 76.
24. Id.
25. Id. at 77.
26. Hancock, supra note 21, at 51.
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tricts administer Ritalin to their children during school
hours. Even though "Ritalin can make the crucial difference
between failing a test or sitting long enough to pass it," school
administrators are questioning their obligation to administer
the drug.2 7

Although the amount of medication to be administered is always
in the province of the child's parents and physician, some school dis-
tricts have adopted policies giving school nurses or other educational
support personnel (collectively "School Medical Personnel") the discre-
tion to refuse to administer medication if the prescription exceeds a

specified amount, such as that recommended in the Physicians Desk

Reference ("PDR").

III. STATUTORY REQUIREMENTS

The responsibility of a school district to administer medication
that is deemed by School Medical Personnel to exceed the daily recom-
mended dosage was recently addressed by the United States Court of
Appeals for the Eighth Circuit in DeBord v. Board of Education of the
Ferguson-Florissant School District28 and Davis v. Francis Howell

School District.29 In both cases, parents whose children suffered from
ADHD sought to require school districts to administer Ritalin to their
children in a dosage that exceeded the recommended daily dosage as
indicated by the PDR.30 The claims of the DeBord's and the Davis'
were based upon a school district's alleged statutory obligation to ad-
minister medication under section 504 of the Rehabilitation Act and
Title II of the ADA.3 1 Section 504 prohibits a school district from ex-
cluding a student from a particular service or program solely on the
basis of that student's disability:

No otherwise qualified individual with a disability ... shall,
solely by reason of her of his disability, be excluded from the
participation in, be denied the benefits of, or be subject to dis-
crimination under any program or activity receiving Federal
financial assistance .... 32

Similarly, Title II of the ADA provides:

27. Melanie Gurley Keeney & Martha M. Nevilley, Should Schools Be Required to
Administer Ritalin?, in SCHOOL LAW IN REVIEW 1997 9-2, 9-3 (Nat'l Sch. Bds. Ass'n
1997).

28. 126 F.3d 1102 (8th Cir. 1997).
29. 138 F.3d 754 (8th Cir. 1998).
30. DeBord v. Board of Educ. of the Ferguson-Florissant Sch. Dist., 126 F.3d 1102,

1104 (8th Cir. 1997), cert. denied, 118 S. Ct. 1514 (1998); Davis v. Francis Howell Sch.
Dist., 138 F.3d 754, 755 (8th Cir. 1998).

31. DeBord, 126 F.3d at 1104; Davis, 138 F.3d at 755.
32. 29 U.S.C. § 794(a) (1998).
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[N]o qualified individual with a disability shall, by reason of
such disability, be excluded from participation in or be denied
benefits of the services, programs or activities of a public en-
tity, or be subjected to discrimination by any such entity.33

Section 504 and Title II of the ADA both entail a similar analysis,
as the court in DeBord noted: "Congress intended Title II and its im-
plementing regulations to be consistent with [section 504] and its reg-
ulations."34 Thus, to qualify for protection under Title II and section
504, a student must demonstrate that he or she is a handicapped indi-
vidual who:

(i) has a physical or mental impairment which substantially
limits one or more major life activities,

(ii) has a record of such an impairment, or

(iii) is regarded as having such an impairment. 35

The ADA defines a "disability" as a "physical or mental impair-
ment that substantially limits one or more of the major life activities
of such individual."36 Regulations interpreting section 504 define a
physical or mental impairment as "(A) any physiological disorder or
condition... affecting one or more of the following body systems: neu-
rological; ... or (B) any mental or psychological disorder.., and spe-
cific learning disabilities."37 The section 504 regulations further
provide that to have a physical and mental impairment, such impair-
ment must limit a major life activity, defining a major life activity to
include "caring for oneself, performing manual tasks, walking, seeing,
hearing, breathing, learning, and working."38

Based on these definitions, if a student suffers from a physical or
mental impairment that substantially limits his or her ability to
learn, that student is deemed disabled, and the school district cannot
deny a disabled student a service or exclude that student from a pro-
gram solely because of that student's disability. Included in those
services is, arguably, the administration of medications. A student di-
agnosed with ADHD may qualify as an individual with a disability if
the student's condition substantially limits his or her ability to learn.
If a student with ADHD qualifies as an individual with a disability
under section 504 and/or Title II, the school district must make an
individualized determination of the child's educational needs for regu-
lar or special education in related aids or services. To insure disabled

33. 42 U.S.C. § 12132 (1994).
34. DeBord, 126 F.3d. at 1105.
35. 34 C.F.R. § 104.3(j)(1) (1998).
36. 42 U.S.C. § 12102(2) (1994).
37. 34 C.F.R § 104.3(j)(2)(i).
38. Id.
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students receive a free appropriate education, section 504 requires
school districts to provide "regular or special education related aids or
services that.., meet the needs of the handicap[ped] person."3 9 Thus,
in some cases, section 504 may obligate school districts to administer
medications to disabled students to enable the student to receive an
educational benefit.

Under the most recent version of the IDEA, states are required to
insure that schools provide a free appropriate public education to all
eligible children with disabilities. 40 "[C]hildren with disabilities" is
defined under the IDEA to mean children:

with mental retardation, hearing impairments including
deafness, speech or language impairments, visual impair-
ments including blindness, serious emotional disturbance, or-
thopedic impairments, autism, traumatic brain injury, or
other health impairments, or specific learning disabilities;
and who, by reason thereof, need special education and re-
lated services. 4 1

Thus, if a child is eligible for services under IDEA, a school must
provide special education and, if necessary, related services to meet
the unique needs of the child. Special education includes instruction
in the classroom, at home, or in other settings.42 Related services in-
clude transportation and developmental, corrective, or other support-
ive services. 4 3 However, if the student is determined to be eligible
under the IDEA, with ADHD or other conditions, the student is only
entitled to enumerated services that the student's individualized edu-
cation plan ("IEP") team determines.

IV. DISCUSSION

A. EIGHTH CIRCUIT CASE LAW

The decisions in DeBord v. Board of Education of the Ferguson-
Florissant School District44 and Davis v. Francis Howell School Dis-
trict45 must be considered in light of the previously discussed back-
ground. In DeBord, the DeBord's eight-year-old daughter was
diagnosed with ADHD.46 To treat this condition, her doctor pre-
scribed 100 milligrams of sustained release Ritalin to be taken when

39. Id. § 104.3(B)(1).
40. 20 U.S.C. § 1400(c) (Supp. 1998).
41. Id. § 1401(a)(1)(A).
42. Id. § 1401(a)(16).
43. Id. § 1401(a)(17).
44. 126 F.3d 1102 (8th Cir. 1997).
45. 138 F.3d 754 (8th Cir. 1998).
46. DeBord v. Board of Educ. of the Ferguson-Florissant Sch. Dist., 126 F.3d 1102,

1103-04 (8th Cir. 1997), cert. denied, 118 S. Ct. 1514 (1998).
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she arose in the morning and forty milligrams of Ritalin to be taken at
3:00 p.m. while she was still in school.4 7 The Ferguson-Florissant
School District provided health services to students, including admin-
istration of prescription drugs during school hours.48 However, the
school district had a written policy against administering prescription
drugs in an amount exceeding the recommended daily dosage listed in
the PDR.4

9

47. DeBord, 126 F.3d at 1104.
48. Id.
49. Id. The Ferguson-Florissant School District Medication procedure policy

stated:
Medication Procedure
All medications prescribed by a physician will be cleared with the school nurse
before being taken while at school.
Annual inservice will be conducted regarding appropriate and approved phar-
maceutical dosages with all nurses and nurses aides.
It is the nurses responsibility to check each prescribed medication for correct
name, dosage, time and method of administration. The nurse must also check
that this is a current prescription.
Questioning a drug order:
If a drug order is in question the nurse must follow this outlined procedure
prior to administering the medication.
1. Refer to a reliable drug reference (PDR, Mosbys, etc.).
2. Clarify prescription with pharmacy.
3. Notify nursing supervisor who will notify assistant superintendent in charge
of nursing services.
4. Call the prescribing doctor for clarification.
When you may refuse to administer a drug.
1. A nurse may refuse to give a medication at school after a reasonable and
prudent decision has been made where the dosage prescribed exceeds that
which is recommended in the Physicians Desk Reference, Mosby's Nursing
Drug Reference, Nursing '96 Drug Handbook, or other approved pharmaceuti-
cal manuals.
2. Any drug or substance not currently approved by the FDA (ex: homeopathic
medications containing arsenic).
When a nurse refuses to carry out a drug order the following procedure MUST
be followed:
1. Notify nursing supervisor who will notify assistant superintendent and
superintendent.
2. Notify attending physician by phone with follow up in writing.
a. State concern for dosage or particular medication, etc.
b. Make every attempt to work out a suitable solution - ex: change of time of
administration, change of dosage, change of medication.
c. Follow up in writing.
3. Meet with parents.
a. State concern for dosage or medication.
b. Offer alternatives - ex: change of time so as not to be given during school
hours.
4. Consult with Missouri State Board of Nursing for current procedures re: re-
fusal to follow written physicians orders.
5. Begin research.
a. Collect research articles from professional journals, organizations, etc.
b. Contact other physicians requesting their professional opinion and ask them
to review current research.
c. Contact state licensing boards and DESE.
d. Consult with district's legal counsel.
e. Assemble all data for review.
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The nurse at the elementary school refused to give the DeBord's
daughter the afternoon dose, because the daily intake of Ritalin pre-
scribed to the daughter exceeded the sixty-milligram daily recommen-
dation listed in the PDR. 50 The DeBords appealed the nurse's
decision to the Board of Education and provided the Board with a let-
ter from their doctor which confirmed their daughter's prescription,
some medical information about high-dose-use of Ritalin, and an offer
to sign a waiver of liability.5 1 The school board refused to mandate
that the school administer the prescription, despite the doctor's opin-
ion that the higher dosage was necessary to treat the DeBord's daugh-
ter effectively, that she suffered no side effects, and that no studies
showed that higher dosages were harmful. 52 Instead, the school board
offered several alternatives, including alteration of the class schedule
to permit early dismissal, home administration of both of the doses, or
administration of the afternoon dose at school by the parents or some-
one designated by them.5 3

Dissatisfied with the school district's response, the DeBords filed
an action in federal court, alleging that the school district's refusal to
administer the prescribed Ritalin violated section 504, Title II of the
ADA, and 42 U.S.C. § 1983.5 4 The district court granted the school
district's motion for summary judgment, concluding that the school
district's refusal to administer the Ritalin was not based upon the
DeBord's daughter's disability, but rather on the district's policy cre-
ated as a result of concerns about potential harm to students and
school district liability.55 More importantly, the district court con-
cluded that the school district reasonably accommodated the disability
under section 504 and Title 11.56 After discussing the legal require-
ments of both section 504 and Title II, the district court determined
that for the DeBords to succeed on their claims, they must show that
the school district refused to administer their daughter's medication
"because of her disability."5 7 The DeBords appealed to the United
States Court of Appeals for the Eighth Circuit.

f. Present data to review team organized by the superintendent and assistant
superintendent.
g. Decision rendered and implemented.
h. Parents and physician contacted in writing.
i. Alter and update policies and procedures as needed.

50. DeBord, 126 F.3d at 1104.
51. Id.
52. Id.
53. Id.
54. Id. at 1105.
55. Id.
56. Id.
57. Id.
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On appeal, the Eighth Circuit concluded that the policy adopted
by the Ferguson-Florissant School District contained an objective
standard limiting administration of prescription medication only
when the prescription exceeded the maximum dosage recommended in
the PDR and that there was no evidence that the school district had
disabilities in mind when formulating or implementing its policy. 5 s

The court stated:
The policy is neutral; it applies to all students regardless of
disability. A student's excess prescription, not the student's
disability, prevents the student from receiving medication
from the school nurse. Although [the student] requires
Ritalin to treat her disability, it is undisputed that the reason
for [the student's] high dosage is probably her metabolism,
not the severity of her disability. [The student's] own doctor
and others stated the amount of Ritalin needed to treat
ADHD is unrelated to the severity of the disorder in any par-
ticular patient. Thus, the policy does not discriminate
against the severely disabled, as the DeBords assert.59

The DeBords also argued that their daughter was treated differ-
ently than other students. The court noted, however, that other stu-
dents who received their medication at school did not have
prescriptions exceeding the PDR's recommended daily dosage. 60 The
facts were undisputed that the school district did not knowingly ad-
minister prescription drugs to any student, disabled or not, in excess
of the PDR's recommendation. 6 1

Additionally, the Eighth Circuit concluded that the school dis-
trict's proposal to establish workable schedules so the family could
give their daughter the prescribed dosages of Ritalin constituted a
reasonable accommodation under section 504 and Title 11.62 Finally,
the Eighth Circuit noted that the waiver offered by the DeBords was
not a reasonable modification or accommodation:

There is no precise reasonableness test, but an accommoda-
tion is unreasonable if it either imposes undue financial or
administrative burdens, or requires a fundamental alteration
in the nature of the program. Although the school district
has not made the assertion, adjudication of waiver requests
would impose an undue administrative burden on the school
district to verify the safety of an excess dosage in each indi-
vidual case. At this time, no one knows what the long term
effects of high doses of Ritalin might be. A waiver of liability

58. Id.
59. Id. at 1106.
60. Id. (citations omitted).
61. Id.
62. Id.
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might not be effective, and statutory immunity might not ap-
ply. These concerns may be speculative, but they are not
unreasonable.

6 3

Thus, the Eighth Circuit concluded that the school district reason-
ably accommodated the daughter's ADHD as a matter of law and did
not discriminate against her on the basis of her disability.64 The
Eighth Circuit affirmed the grant of summary judgment in favor of the
school district and against the DeBords on their section 504 and Title
II claims. 65 Further, by the DeBord's failure to show a violation of
section 504 and Title II, the DeBord's section 1983 action was also
doomed.

66

DeBord's next door neighbor (literally) was Davis, in which the
Eighth Circuit was presented with only slightly different facts. In Da-
vis, the parents of a student claimed that the refusal of the Francis
Howell School District to administer to their son his prescribed dose of
Ritalin to treat ADHD violated Title II of the ADA, section 504, and 42
U.S.C. § 1983.67 In Davis, the Davis' son's treating physician had pre-
scribed a daily dosage of 360 milligrams of Ritalin to control their
son's ADHD symptoms, up to 120 milligrams of which were to be ad-
ministered during the school day in one or two doses. For over a year,
the school nurse administered his school-time dose, but the nurse
eventually expressed concern to Mrs. Davis, because the prescription
could be considered dangerous or harmful; the dose was double the
recommended maximum sixty milligrams in the PDR. The school
nurse contacted the District Nurse Coordinator, who agreed with the
school's consulting pediatrician that the Davis' son's Ritalin dosage
was excessive. 6 s

The Davises then provided the school district with a second doc-
tor's opinion, which stated that the amount of Ritalin their son was
taking was not harmful. 6 9 Nonetheless, the school nurse informed the
Davises that she would no longer give their son his school-time dose,
because the amount exceeded the maximum dosage recommended in
the PDR. The school administrator supported the nurse's position
when the Davises appealed to him.70 According to the school district
medication procedures policy, 71 the nurse had not only the right but
also the obligation to question and verify potentially dangerous pre-

63. Id.
64. Id.
65. Id.
66. Id.
67. Davis v. Francis Howell Sch. Dist., 138 F.3d 754, 755 (8th Cir. 1998).
68. Davis, 138 F.3d at 755.
69. Id.
70. Id.
71. The Francis Howell School District Medications Procedures policy states:
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scriptions and "to refuse to give any medication that does not meet the
criteria established in Board Policy for giving medications. 72

To reasonably accommodate their student, the school district of-
fered to allow the parents or their designee to come to the school and
administer the medication. In response, Mrs. Davis changed her work
schedule and also arranged for her son's grandmother to give her son
the dosage. 7 3 The Davises then sued the school district.7 4 The district
court granted the school district summary judgement, because the
Davises failed to produce evidence that the school district discrimi-
nated against their son because of a disability. 75 Additionally, the dis-
trict court granted the school district summary judgement, as a
matter of law, because the alternative arrangement was a reasonable
accomodation. 7 6 Therefore, the district court held that the Davises
had no actionable claim under section 1983.7 7

The Davises appealed to the United States Court of Appeals for
the Eighth Circuit, which declared that under both Title II and section
504, the Davises must demonstrate that their son was "a qualified in-
dividual with a disability and that he was denied the benefits of a pro-
gram, activity, or services by reason of that disability."78 The court
noted that the Davises had failed to offer evidence that the action of
the school district was taken because of their son's disability rather
than on account of its policy and underlying concerns about student
health and potential liability.79 The court, therefore, concluded that
the Davises had failed to establish a required element of their claims.
The court stated that:

Although the Davises question the wisdom of the district's
policy and its rationale, they have not challenged the truth-
fulness of its stated reasons for its decision. They cannot
show that the district's policy is discriminatory because it
"applies to all students regardless of disability" and rests on
concerns "unrelated to disabilities or misperceptions about
them." DeBord, 126 F.3d at 1105. Because the school dis-
trict's refusal to administer [the student's] Ritalin was based

It is the right and obligation of the nurse to question medication orders the
nurse deems potentially inappropriate and to verify the validity of any medica-
tion order. It is also the right of the nurse to refuse to give any medication that
he/she feels does not meet the criteria established in Board Policy for giving
medications.

72. Davis, 138 F.3d at 755 (quotations omitted).
73. Id.
74. Id.
75. Id.
76. Id.
77. Id.
78. Id. at 755-56 (citing 42 U.S.C. § 12132 (1994); 29 U.S.C. § 794(a) (1994)).
79. Id. at 756.
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on the conflict between the size of his prescribed dosage and
the district's neutral policy, rather than on the type of disabil-
ity [the student] has or its severity, summary judgment was
properly granted on the Davises' Title II and section 504
claims.

8 0

The Davises also argued, notwithstanding the district's policy and
its stated concerns, that the district was still not excused from its duty
to accommodate their son's disability under section 504 and Title II.81
The court noted that it had not determined "whether the failure to
make reasonable modifications in a policy is itself discrimination even
where the policy and its rationale cannot be shown to be discrimina-
tory."8 2 Instead, the court stated that it did not need to answer this
inquiry, because even if the school district was required to alter its
policy when administering the Ritalin, the school district's offer to al-
low the Davises or their designee to administer the Ritalin during the
school day was "a reasonable accommodation as a matter of law."8 3

Furthermore, the court stated, as it did in DeBord, that the proposal
that the district waive its policy was not reasonable, because the
waiver would "impose undue financial and administrative burdens on
the district by requiring it to determine the safety of the dosage and
the likelihood of future harm and liability in each individual case."'8 4

Thus, the Eighth Circuit concluded that the school district's offer of an
alternative arrangement did not prevent the Davis' son from receiving
his Ritalin and "reasonably accommodated his disability as a matter of
law."8 5

Interestingly, Judge Myron H. Bright argued, in a concurring
opinion, that "the amount of medication necessary for treatment of
ADHD does not relate to a student's disability. 8 6 Judge Bright stated
that "it seems to me that if the school administers adequate medica-
tion for one child's disability and inadequate medication for another
child's similar disability, the school policy discriminates." 8 7 However,
Judge Bright concluded that the arrangements made by the school
district reasonably accommodated the Davis' son's disability.8 8

80. Id.
81. Id.
82. Id. at 756-57.
83. Id. at 757.
84. Id.
85. Id. (citing DeBord, 126 F.3d at 1106).
86. Id. (Bright, J., concurring).
87. Id. at 758 (Bright, J., concurring)
88. Id. (Bright, J., concurring).
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B. APPLYING DEBoRD AND DAVIS TO TOM AND HUCK

DeBord and Davis arguably carve out two safe harbors for school
districts that wish to limit their responsibility to administer prescrip-
tion medications to students, because a school district could: (1) adopt
an "objective" or "neutral" policy limiting the dosage of a prescription
drug that the school district will administer to a predetermined level;
and (2) establish an alternative means to administer medication in
excess of the predetermined level in order to provide a "reasonable ac-
commodation" of the student's disability.

1. Objective Standard

The court in DeBord addressed the parents' argument that the
school district's refusal to provide the nonacademic service of drug ad-
ministration denies a student a free appropriate education, "because
without [the] full dosage of Ritalin, [the student] cannot benefit from
the school's educational program."8 9 While a school district is not per-
mitted to condition a child's eligibility for education on parental con-
sent to medication or other health services, 90 the United States
Department of Education, Office of Civil Rights ("OCR"), in interpret-
ing section 504, has declared that if a child needs medication to assist
in benefiting from an educational program, administration of the med-
ication is a required related service. 9 1 The Eighth Circuit in DeBord
distinguished OCR cases on the basis that, unlike the drug adminis-
tration policy in the OCR cases, the policy found in both DeBord and
Davis contained an objective standard limiting administration of pre-
scription medication only when the prescription exceeded the maxi-
mum dosage recommended in the PDR. 92

The school districts in DeBord and Davis both stated that their
policies were motivated by fear of student harm and potential liability
if administration of prescription medications went unfettered. The li-
ability concern has been legislatively eliminated in at least one state.
In Connecticut, the legislature adopted a provision to regulate the ad-
ministration of medications in schools.9 3 One portion of this statute
provides:

No such school nurse or other nurse, principal or teacher
shall be liable to such student or a parent or guardian of such
student for civil damages for any personal injuries which re-
sult from acts or omissions of such school nurse or other

89. DeBord, 126 F.3d at 1105.
90. Valerie J. v. Derry Coop. Sch. Dist., 771 F. Supp. 483, 489 (D.N.H. 1991).
91. DeBord, 126 F.3d at 1105 (citations omitted).
92. Id.
93. CONN. GEN. STAT. § 10-212a (1997).
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nurse, principal or teacher in administering such prepara-
tions which may constitute ordinary negligence. This immu-
nity shall not apply to acts or omissions constituting gross,
willful or wanton negligence.9 4

Absent such statutory protection, school districts could be liable
for injury suffered by an over-medicated student if the prescription
was in excess of the published recommended dosage. Obviously, the
best way to avoid both injury and litigation is to refuse to administer
the excessive medication. However, this is not possible for those
handicapped children that are in need of such service during school
hours; whereas this is possible for many other children who can be
medicated at other times. The Supreme Court made this position
clear in Irving Independent School District v. Tatro95 when it stated
that:

only those services necessary to aid a handicapped child to
benefit from special education must be provided, regardless
how easily a school nurse or lay person could furnish them.
For example, if a particular medication or treatment may ap-
propriately be administered to a handicapped child other
than during the school day, a school is not required to provide
nursing services to administer it.9 6

Thus, should a circumstance similar to those presented in DeBord
and Davis arise, an alternative reasonable accommodation may be to
determine if the medication can be administered after school has been
dismissed for the day. Alternatively, if the dosage given by the school
is limited to the level recommended in the PDR, adjustments can be
made to the level of medication given either before or after school.

While Ritalin is considered to be relatively safe, it does have side
effects - including interference with a child's growth rate and delays
in a child's development. 9 7 A school district's concern of protecting
students from harm from medications prescribed by their physicians,
whether ill-founded or not, was held by the court in DeBord to be "un-
related to disabilities or misperceptions about them. '98 The key to the
school districts' success in both DeBord and Davis was the finding of
the court that the policies were neutral; e.g., it was the student's ex-
cess prescription, not the student's disability, that prevented the stu-
dent from receiving the Ritalin from the school nurse.9 9 However, as
noted by Judge Bright in his concurring opinion in Davis, it could be

94. Id. § 10-212a(a).
95. 468 U.S. 883 (1984).
96. Irving Indep. Sch. Dist. v. Tatro, 468 U.S. 883, 894 (1984).
97. Nancy Gibbs & Christine Gorman, The Age of Ritalin, TIME, Nov. 30, 1998, at

92.
98. DeBord, 126 F.3d at 1105.
99. Id.; Davis, 138 F.3d at 756.
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argued that "if the school administers adequate medication for one
child's disability and inadequate medication for another child's similar
disability, the school policy discriminates."' 0 0 Nonetheless, Judge
Bright found that even if the school district's refusal to administer
Ritalin in excess of the PDR was discriminatory, the school district
made a reasonable accommodation for the student's disability by ar-
ranging for alternative means of administering the medication.' 0 '

This raises issues of both public policy and legal obligation for
school districts. First, should a school district place itself in the posi-
tion of policing doctor prescribed medications? The NIMH study sug-
gests that giving Ritalin three times a day is preferable and that
dosages should be altered after monitoring the effectiveness of the
drug.10 2 As such, differences in the metabolic rate of the student
could account for doses of Ritalin in excess of that recommended in the
PDR; thus, the argument expressed by Judge Bright that an objective
policy relying on the recommended dosage in the PDR discriminates
against students whose metabolic rate requires a dosage greater than
that recommended in the PDR is plausible.

Conversely, school districts are under pressure not to be a party
to the use of behavior-altering drugs to make children conform to soci-
etal expectations. One commentator, Dr. Lawrence H. Diller, suc-
cinctly states the societal and ethical concern of many parents,
educators and physicians:

The 700 percent jump in Ritalin production in the 1990's does
reflect an imbalance, but I characterize it as a "living imbal-
ance" rather than a neurochemical one. Parents and teachers
alike are trapped in a web of fear and anxiety about their own
and America's future. This translates into demands for
higher performance in school (and at an earlier age), even as
class size has climbed, and funding for public education has
stagnated or shrunk. It makes "average" grades and voca-
tional or artistic tracks unacceptable to middle-class families.
The same anxiety paradoxically makes parents less available
to their children, as they work longer and harder to achieve
economic security.

In such times, Ritalin seems to many like the right prescrip-
tion: It works fast, it's relatively cheap, and it usually im-
proves behavior and performance in the short term. It
permits children and adults who are "square pegs" to fit into
the "round holes" provided by the culture.' 0 3

100. Davis, 138 F.3d at 758 (Bright, J., concurring).
101. Id. (Bright, J., concurring).
102. Brink, supra note 20, at 76-77.
103. DILLER, supra note 1, at 329-30.
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At the beginning of his article, Dr. Diller asks the tough question
about Tom and Huck; the question that now confronts physicians, par-
ents and school districts.

Schools have always had their Tom Sawyers and Huckleberry
Finns, but what schools struggle with is whether they should be co-
participants with parents and physicians in the Ritalin revolution. By
staking out an objective or, using the words of the court in DeBord, a
"neutral" position with regard to the administration of prescription
medication to students, school districts can place a limit on their par-
ticipation and cause parents and physicians to consider whether medi-
cations beyond the recommended dosage will be administered to
children.

2. Reasonable Accommodation and the Provision of Medical
Services by Schools

As noted above, the Eighth Circuit in both DeBord and Davis de-
clared that even if the school districts were required to modify their
procedure for the administration of medication to accommodate the
students, the school districts' offer to allow the parents or their desig-
nee to give the students their Ritalin during the school day was a "rea-
sonable accommodation" as a matter of law. 10 4 Neither DeBord nor
Davis addressed the issue of whether the administration of prescrip-
tion medication was a service related to the educational program of
the school district; therefore, neither case addressed whether such a
service must be provided under the provisions of the IDEA.10 5

The 1984 decision of the United States Supreme Court, in Irving
Independent School District v. Tatro, -0 6 addressed the issue of the ap-
plicability of the IDEA. In Tatro, the Court held that clean, intermit-
tent catheterization was a related service that had to be provided
under the IDEA to permit a child with a neurogenic bladder to remain
in school all day. 10 7 The Court stated that the school district must
provide nursing services if the services can be performed by a nurse or
other qualified person, though not if they need to be performed by a
physician.' 0 8 The opinion noted that not even a nurse was needed to
perform catheterization, because a properly trained lay person could
provide the service. 10 9 In reaching its conclusion, the Court followed
the decision in Tokarcik v. Forest Hills School District,110 which held

104. DeBord, 126 F.3d at 1106; Davis, 138 F.3d at 756.
105. 20 U.S.C. §§ 1400-1485 (1994).
106. 468 U.S. 883 (1984).
107. Irving Indep. Sch. Dist. v. Tatro, 468 U.S. 883, 885, 896 (1984).
108. Tatro, 468 U.S. at 892-96.
109. Id. at 894.
110. 665 F.2d 443 (3d Cir. 1981).
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that clean, intermittent catheterization was a related service on the
grounds that it enabled a child to attend school and that related serv-
ices do not have to be educational or therapeutic in nature.'1 1

The Eighth Circuit recently visited a similar issue in Cedar
Rapids Community School District v. Garret F.,112 in which the court
declared that continuous nursing services required by a quadriplegic
student - to monitor the student's breathing and other biological
needs - were a "related service" under the IDEA, and therefore, the
school district was required to provide such services to the student. 113

The court stated that the nursing services were "supportive services
necessary to enable [the student] to enjoy the benefit of special educa-
tion."11 4 The Eighth Circuit followed Tatro, stating that because it
was not required that the services be provided by a nurse and a physi-
cian, the services at issue were not medical services excluded from the
IDEA coverage. 1 15

Certainly prescription medication, such as Ritalin, can be admin-
istered by a school nurse or even a properly trained lay person. The
proposed regulations under the reenacted IDEA provide that the team
developing an Individualized Education Plan ("IEP") for a student re-
ceiving special education services should, in the case of a child whose:

behavior impedes his or her learning or that of others, the
IEP team must consider, if appropriate, strategies, including
positive behavioral interventions, strategies, and supports to
address that behavior. 116

The regulation further provides that if the IEP team determines
that a child needs a particular device or service in order for the child
to receive a free appropriate public education, the IEP team must in-
clude a statement to that affect in the child's IEP.1 17 Additionally, the
IEP itself must contain a statement of the special education and re-
lated services and supplementary aids and service to be provided to
the child."18 It follows that an IEP could state that one of the related
services or supplementary aids and services to be provided to the stu-
dent is the administration of medications. It appears clear that par-

111. Tatro, 468 U.S. at 894 (citing Tokarcik v. Forest Hills Sch. Dist., 665 F.2d 443,
458-59 (3d Cir. 1981)).

112. 106 F.3d 822 (8th Cir. 1997).
113. Cedar Rapids Community Sch. Dist. v. Garret F., 106 F.3d 822, 825 (8th Cir.

1997), affd, No. 96-1793, 1999 WL 104410, at * 1 (U.S. Mar. 3, 1999).
114. Garret F., 106 F.3d at 825.
115. Id.
116. Assistance to States for the Education of Children with Disabilities, Preschool

Grants for Children with Disabilities, and Early Intervention Program for Infants and
Toddlers with Disabilities, 62 Fed. Reg. 55,026 (1997) (to be codified at 34 C.F.R.
§ 300.346) (proposed Oct. 22, 1997).

117. Id.
118. Id. (to be codified at 34 C.F.R. § 300.347).
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ents could assert, as they did in DeBord and Davis, that the
administration of the physician-prescribed dosage of Ritalin is re-
quired as a supportive service under the IDEA to control the student's
ADHD symptoms. However, in addressing this question, the court in
DeBord stated:

The DeBords argue [that] the school district's refusal to pro-
vide the nonacademic service of drug administration denies
[the student] a free appropriate education because without
her full dosage of Ritalin, she cannot benefit from the school's
educational program. See 34 C.F.R. §§ 104.33(a), 33(b)(1)
(1996). The administrative agency charged with enforcing
the Rehabilitation Act in school districts has held that when a
"handicapped student[] requires the administration of medi-
cation in order to benefit from his or her educational pro-
gram, the [school district] is obligated to ensure that the
medication is administered." Berlin Brothersvalley (PA) Sch.
Dist., OCR Region III, 353:124 (Dec. 23, 1988). The agency
concluded the Berlin district's policy granting school officials
unspecified discretion to decline administration of medication
and requiring the student's parents to release the district
from liability violated 34 C.F.R. §§ 104.33(a) and (b)(1). The
DeBords rely heavily on this agency interpretation, and say
we must give it substantial deference. See Blum v. Bacon,
457 U S. 132, 141, 72 L.Ed. 2d 728, 102 S. Ct. 2355 (1982).

Unlike the drug administration policy in Berlin, the pol-
icy here contains an objective standard limiting administra-
tion of prescription medication only when the prescription
exceeds the maximum dosage recommended in the PDR.
There is no evidence that the school district had disabilities
in mind when formulating or implementing its policy. 1 19

Surprisingly, the Eighth Circuit made no mention in DeBord or
Davis of the IDEA or the IEP of either student. Perhaps the students
were not special education students, though this appears doubtful.
More likely, the IEP for each student was silent as to the use of medi-
cation as part of the student's educational program and thus, did not
mention that the administration of the medication was part of the ed-
ucational services to be provided by the school district.

The dilemma facing school districts is this: if the IEP implements
Ritalin as part of the students' educational program in dosages higher
than that recommended in the PDR, and the school district has a neu-
tral policy on the administration of medication, what is the school dis-
trict to do? The decision in DeBord indicates that even if the
medication benefits the educational program of the student, if the

119. DeBord, 126 F.3d at 1104.
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school district has an objective or neutral policy, and reasonably ac-
commodates the administration of medication in excess of the PDR,
the school district will have satisfied its responsibility to provide serv-
ices to the student. However, it would follow that if the IEP for the
student specifically states that the school district will administer the
medication in a dosage in excess of the PDR, the school district would
in all likelihood be required to implement the provisions of the IEP.
In such a case, the specific IEP would prevail over the general policy,
and would destroy the "neutral" character of the medication policy.

To preserve a neutral policy, if the administration of medications
is to be included in IEPs, the IEP should provide that the administra-
tion of all such medications shall be consistent with the school dis-
trict's medication administration policy. The medication
administration policy should then limit the school district's responsi-
bility to administer the medication to the recommended dosage in the
PDR and outline the steps parents must follow in order to obtain a
reasonable accommodation of the administration of the dosage in ex-
cess of the PDR.

C. HANDLING MEDICATION

Although school districts may have employees administer medica-
tion, school district employees may not medically diagnose ailments or
prescribe treatment, even if the medication is nonprescription (e.g., as-
pirin, antacid, vitamins). Because school children are almost always
minors, written authorizations from a student's parent must be signed
and on file with the school district. This practice should be followed
even if the medication is to be self-administered.

If the medication has been prescribed by a physician, it would be
prudent for the school district to obtain a written authorization from
the physician to verify that the medication has in fact been pre-
scribed. 120 The physician's authorization should, when possible, in-
clude a description of the probable reactions to the medication, side
effects, and emergency treatment. 12 1 Although such authorizations
would permit the issuance or administration of medication by school
district employees, they in no way protect school personnel from liabil-
ity if a child is injured due to a lack of proper supervision or an error
in administration - unless statutory protection is provided, such as
that adopted by the state of Connecticut, as discussed above. School
districts should adopt a comprehensive policy regarding medication
administration, and that policy should include a statement indemnify-
ing those employees who are responsible for administration. In addi-

120. STEPHEN B. THOMAS, HEALTH RELATED LEGAL ISSUES IN EDUCATION 34 (1987).
121. THOMAS, supra note 120, at 34.
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tion, school districts should carry adequate commercial insurance or
establish a self-insurance plan sufficiently large to cover possible
suit.

1 2 2

If a school district decides to undertake administering medication

to students, school districts must take reasonable steps to ensure that

this service is competently rendered. Guidance as to the proper proce-

dures for handling and administering medications in schools is pro-

vided by Stephen B. Thomas, in his book entitled Health Related Legal

Issues in Education,123 in which he states:

[I]ndividuals responsible for administration must be properly
trained both in regard to the method of administration and to
the effects of the specific drugs in use. Proper administration
would include proper technique in the handling of needles
and syringes, as well as assurances that the correct medica-
tion in the right quantity is being administered. When chil-
dren are to self administer, they should do so in the presence
of the school nurse or trained lay person, but should not do so
in front of other children. Furthermore, federal statutes do
not require districts to hire physicians, psychiatrists, or LPNs
to supervise the procedures. Students who are responsible
for self administration should not be permitted to carry the
medication; and, for security purposes, all medication should
be stored by school officials in a locked compartment.

Medication should be delivered to school officials with the
label intact. The label should include the student's name,
date of expiration, and directions for use (i.e., dosage; when to
consume; what, if anything, to eat or drink when consuming).
Also on file should be the student's home or emergency phone
number; the name, strength, and serial number of the medi-
cation; the names and phone numbers of the physician and
pharmacist; and storage instructions (e.g., avoid sunlight,
store between thirty-five and sixty degrees). Observe that
this recommendation requires that the name of the drug be
on file rather than on the label .... Such records also should
include notation of the receipt, use, return, and disposal of
drugs, syringes, and needles. Additionally, it is recom-
mended that a record be maintained regarding observations
of what are thought to be unforeseen medication related
changes in behavior. 124

While medication records are needed in case of emergency (and

therefore should be readily available in a student's file), care must be

taken to protect the privacy interests of the child. A student could be

122. Id. at 36.
123. Id.
124. Id. at 35-36.
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stigmatized if it were generally known that a student was taking a
particular kind of drug such as Ritalin or Prozac.

V. CONCLUSION

In school districts with drug administration policies such as those
found in DeBord and Davis, care should be taken in the development
of IEPs for students to consider the limitations placed on the school
district by an objective or neutral policy. The school district medica-
tion policy must state in no uncertain terms that the school district
will not "knowingly administer prescribed medication that exceeds the
daily recommended dosage" in the Physicians Desk Reference or simi-
lar medical treatise.

However, just having the policy is probably insufficient. The
school district must apply the policy to all students in the same "objec-
tive" or "neutral" manner, whether they were disabled or not when
requests were made for the administration of prescription medicine.
School districts should take care to assure that the IEPs for special
education students are consistent with, and protect, the neutral and
objective position of the school district policy. In any IEP or circum-
stance when the prescribed dosage of medication exceeds the PDR, the
district should offer reasonable accommodations, such as those pro-
vided for in both DeBord and Davis, to insure that the student can
receive his or her prescribed dosage.

In implementing a policy regarding the administration of medica-
tions, school districts should be certain to follow the requirements of
state statutes or regulations governing who may administer medica-
tion. Such a policy should: (1) require parents of students to follow
certain procedures prior to the school district administering the medi-
cation; (2) include a written consent form granting the school district
permission to administer the medication; and (3) include a signed pre-
scription from the child's physician to be placed on file with the school
district.

If school districts follow these procedures, they should limit their
liability and responsibility in administrating medication. Addition-
ally, school districts may avoid the accusation by some that they are
doping the Tom Sawyers and Huckleberry Finns of the world with
Ritalin, or other behavior modifying drugs, to make square pegs fit
into the round holes that society in the 1990's seems to demand.
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