
FAIRNESS IN HABEAS PETITION FILINGS FOR
PRO SE PRISONERS: THE PROPRIETY OF THE

EIGHTH CIRCUIT'S HOLDING IN
NICHOLS v. BOWERSOX

The Privilege of the Writ of Habeas Corpus shall not be suspended,
unless when in Cases of Rebellion or Invasion the public Safety may
require it.1

INTRODUCTION

Before 1996, no statutorily prescribed statute of limitations was
in effect in regard to the filing of habeas corpus petitions in federal
courts. 2 Since no statutory limitation period existed, there was no
reason to determine the exact moment that filing occurred.3 Pro se
litigants, therefore, did not need to have special rules in effect for their
benefit because they suffered no disadvantage due to their status as
pro se inmates.4 However, on April 24, 1996, Congress enacted the
Antiterrorism and Effective Death Penalty Act ("AEDPA"), which
amended 28 U.S.C. §§ 2244, 2254, and 2255. 5

The AEDPA places a one-year statute of limitations on the filing
of petitions for writ of habeas corpus and the filing of motions attack-
ing sentence under the statute' s purview. 6 The one-year statute of
limitations, under the AEDPA, begins to run at the latest of four trig-

1. U.S. CONST. art. I, § 9, cl. 2.
2. Jo-Ellyn Sakowitz Klein, et al., Habeas Relief for State Prisoners, 85 GEO. L.J.

1507, 1510-12 (1997). Habeas corpus relief"is the exclusive federal remedy available to
a state prisoner who challenges the fact or duration of her confinement and seeks a
speedier or immediate release." Klein, et al., 85 GEO. L.J. at 1507 (citing U.S. CONST.
art. I, § 9, cl. 2). A writ of habeas corpus has been characterized by the United States
Supreme Court "as a 'remedy available to effect discharge from any confinement con-
trary to the Constitution or a fundamental law, even though imposed pursuant to con-
viction by a court of competent jurisdiction.'" Klein, et al., 85 GEO. L.J. at 1507-08
(citations omitted).

3. Klien, et al., 85 GEO. L.J. at 1510-11.
4. Brown v. Angelone, 150 F.3d 370, 371-72 (4th Cir. 1998). The term, "pro se",

means "[one who represents himself in a court proceeding without the assistance of a
lawyer." BLAcK's LAW DICTIONARY 1237 (7th ed. 1999). "Pro se" is used to describe a
person acting in a legal setting without the aid of counsel. Houston v. Lack, 487 U.S.
266, 270-71 (1988).

5. Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132,
110 Stat. 1217, 1220 (codified as amended in scattered sections of 28 U.S.C.).

6. 28 U.S.C. §§ 2244, 2255 (1994 & Supp. 1996). Section 2244(d)(1) provides that
"[a] 1-year period of limitation shall apply to an application for a writ of habeas corpus
by a person in custody pursuant to the judgment of a State court." 28 U.S.C.
§ 2244(d)(1). Section 2255 provides that "[a] 1-year period of limitation shall apply to a
motion under this section." 28 U.S.C. § 2255.



CREIGHTON LAW REVIEW

gering events, including "the conclusion of direct court review or the
expiration of the time available for seeking such review" and "the date
on which the impediment to filing an application created by State ac-
tion in violation of the Constitution or laws of the United States is
removed."7 The other triggering events include the date when the
constitutional right sought to be enforced was initially recognized by
the United States Supreme Court, and "the date on which the factual
predicate of the claim or claims presented could have been discovered
through the exercise of due diligence."s After the effective date of the
AEDPA, litigants making claims under the statute's provisions are

7. 28 U.S.C. § 2244(d)(1)(A)-(B) (1994 & Supp. 1996).
8. 28 U.S.C. §§ 2244(d)(1)(C)-(D), 2254, 2255 (1994 & Supp. 1996). Section 2254

provides the rules that are applicable to writs of habeas corpus. 28 U.S.C. § 2254. Sec-
tion 2244 provides the applicable statute of limitations for actions under section 2254.
28 U.S.C. § 2244. The text of section 2254 reads as follows:

(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court
shall entertain an application for a writ of habeas corpus in behalf of a person
in custody pursuant to the judgment of a State court only on the ground that he
is in custody in violation of the Constitution or laws or treaties of the United
States.
(b)(1) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted unless it ap-
pears that-
(A) the applicant has exhausted the remedies available in the courts of the
State; or
(B)(i) there is an absence of available State corrective process; or
(ii) circumstances exist that render such process ineffective to protect the rights
of the applicant.
(2) An application for a writ of habeas corpus may be denied on the merits,
notwithstanding the failure of the applicant to exhaust the remedies available
in the courts of the State.
(3) A State shall not be deemed to have waived the exhaustion requirement or
be estopped from reliance upon the requirement unless the State, through
counsel, expressly waives the requirement.
(c) An applicant shall not be deemed to have exhausted the remedies available
in the courts of the State, within the meaning of this section, if he has the right
under the law of the State to raise, by any available procedure, the question
presented.
(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to
any claim that was adjudicated on the merits in State court proceedings unless
the adjudication of the claim-
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.
(e)(1) In a proceeding instituted by an application for a writ of habeas corpus by
a person in custody pursuant to the judgment of a State court, a determination
of a factual issue made by a State court shall be presumed to be correct. The
applicant shall have the burden of rebutting the presumption of correctness by
clear and convincing evidence.
(2) If the applicant has failed to develop the factual basis of a claim in State
court proceedings, the court shall not hold an evidentiary hearing on the claim
unless the applicant shows that-
(A) the claim relies on-
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(i) a new rule of constitutional law, made retroactive to cases on collateral re-
view by the Supreme Court, that was previously unavailable; or
(ii) a factual predicate that could not have been previously discovered through
the exercise of due diligence; and
(B) the facts underlying the claim would be sufficient to establish by clear and
convincing evidence that but for constitutional error, no reasonable factfinder
would have found the applicant guilty of the underlying offense.
(f) If the applicant challenges the sufficiency of the evidence adduced in such
State court proceeding to support the State court's determination of a factual
issue made therein, the applicant, if able, shall produce that part of the record
pertinent to a determination of the sufficiency of the evidence to support such
determination. If the applicant, because of indigency or other reason is unable
to produce such part of the record, then the State shall produce such part of the
record and the Federal court shall direct the State to do so by order directed to
an appropriate State official. If the State cannot provide such pertinent part of
the record, then the court shall determine under the existing facts and circum-
stances what weight shall be given to the State court's factual determination.
(g) A copy of the official records of the State court, duly certified by the clerk of
such court to be a true and correct copy of a finding, judicial opinion, or other
reliable written indicia showing such a factual determination by the State
court shall be admissible in the Federal court proceeding.
(h) Except as provided in section 408 of the Controlled Substances Act, in all
proceedings brought under this section, and any subsequent proceedings on re-
view, the court may appoint counsel for an applicant who is or becomes finan-
cially unable to afford counsel, except as provided by a rule promulgated by the
Supreme Court pursuant to statutory authority. Appointment of counsel under
this section shall be governed by section 3006A of title 18.
(i) The ineffectiveness or incompetence of counsel during Federal or State col-
lateral post-conviction proceedings shall not be a ground for relief in a proceed-
ing arising under section 2254.

28 U.S.C. § 2254. Section 2255 of the Act provides for motions to set aside, vacate, or
otherwise correct a sentence. 28 U.S.C. § 2255. The section also provides rules concern-
ing the statute of limitations applicable to motions filed under its provisions similar to
those provided for habeas corpus petitions. Id. The text of Section 2255 reads as
follows:

A prisoner in custody under sentence of a court established by Act of Con-
gress claiming the right to be released upon the ground that the sentence was
imposed in violation of the Constitution or laws of the United States, or that
the court was without jurisdiction to impose such sentence, or that the sen-
tence was in excess of the maximum authorized by law, or is otherwise subject
to collateral attack, may move the court which imposed the sentence to vacate,
set aside or correct the sentence.

Unless the motion and the files and records of the case conclusively show
that the prisoner is entitled to no relief, the court shall cause notice thereof to
be served upon the United States attorney, grant a prompt hearing thereon,
determine the issues and make findings of fact and conclusions of law with
respect thereto. If the court finds that the judgment was rendered without ju-
risdiction, or that the sentence imposed was not authorized by law or otherwise
open to collateral attack, or that there has been such a denial or infringement
of the constitutional rights of the prisoner as to render the judgment vulnera-
ble to collateral attack, the court shall vacate and set the judgment aside and
shall discharge the prisoner or resentence him or grant a new trial or correct
the sentence as may appear appropriate. A court may entertain and determine
such motion without requiring the production of the prisoner at the hearing.

An appeal may be taken to the court of appeals from the order entered on
the motion as from a final judgment on application for a writ of habeas corpus.
An application for a writ of habeas corpus in behalf of a prisoner who is author-
ized to apply for relief by motion pursuant to this section, shall not be enter-
tained if it appears that the applicant has failed to apply for relief, by motion,
to the court which sentenced him, or that such court has denied him relief,
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subject to a one-year statute of limitations for filing their petition or
motion. 9

In Houston v. Lack,10 the United States Supreme Court held that
a pro se inmate's notice of appeal was filed at the moment he delivered
the notice to prison authorities for forwarding to a district court, an-
nouncing the "prison mailbox rule" for pro se prisoners." Later, in
Nichols v. Bowersox,12 the United States Court of Appeals for the
Eighth Circuit applied the "prison mailbox rule" to a pro se prisoner's
habeas corpus petition in determining when the prisoner had filed his
petition. 13 The Eighth Circuit also announced that "for the sake of
consistency," the same requirements that apply to notices of appeal
also apply to habeas petitions filed by a pro se prisoner. 14 A pro se
prisoner must place his petition in the prison's "internal mail system
on or before the last day for filing" and, furthermore, the prisoner
must use the prison's legal mail system, if available. 15 In Nichols, the
Eighth Circuit concluded that a petitioner whose conviction was final
before the enactment and effective date of the AEDPA should be

unless it also appears that the remedy by motion is inadequate or ineffective to
test the legality of his detention.

A 1-year period of limitation shall apply to a motion under this section. The
limitation period shall run from the latest of-
(1) the date on which the judgment of conviction becomes final;
(2) the date on which the impediment to making a motion created by govern-
mental action in violation of the Constitution or laws of the United States is
removed, if the movant was prevented from making a motion by such govern-
mental action;
(3) the date on which the right asserted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or
(4) the date on which the facts supporting the claim or claims presented could
have been discovered through the exercise of due diligence.

Except as provided in section 408 of the Controlled Substances Act, in all
proceedings brought under this section, and any subsequent proceedings on re-
view, the court may appoint counsel, except as provided by a rule promulgated
by the Supreme Court pursuant to statutory authority. Appointment of counsel
under this section shall be governed by section 3006A of title 18.

A second or successive motion must be certified as provided in section 2244
by a panel of the appropriate court of appeals to contain-
(1) newly discovered evidence that, if proven and viewed in light of the evidence
as a whole, would be sufficient to establish by clear and convincing evidence
that no reasonable factfinder would have found the movant guilty of the of-
fense; or
(2) a new rule of constitutional law, made retroactive to cases on collateral re-
view by the Supreme Court, that was previously unavailable.

Id.
9. 28 U.S.C. §§ 2244, 2255.

10. 487 U.S. 266 (1988).
11. Houston, 487 U.S. at 268.
12. 172 F.3d 1068 (8th Cir. 1999)..
13. Nichols v. Bowersox, 172 F.3d 1068, 1068, 1074, 1077 (8th Cir. 1999).
14. Nichols, 172 F.3d at 1068, 1077 n.5.
15. Id. at 1077 n.5 (citations omitted).
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granted a one-year grace period-equivalent to the statute of limita-
tions imposed by the AEDPA-in which to file a petition for habeas
corpus. 16

This Note will first review the facts and holding of Nichols.17 This
Note will then examine cases that have applied and have declined to
apply the prison mailbox rule in various contexts.1 8 This Note will
then examine the Nichols ruling in relation to the cases from these
different courts.' 9 In so doing, this Note will argue that the Eighth
Circuit in Nichols: (1) correctly held that a one-year grace period
should be allowed for the filing of petitions by prisoners whose convic-
tions were final more than one year prior to the AEDPA's effective
date; (2) correctly held that the prison mailbox rule should be applied
to pro se prisoner's petition for writ of habeas corpus due to the
AEDPA's new one-year statute of limitations for these petitions; and
(3) correctly concluded that a prisoner should be required to use the
prison's mail system for logging outgoing legal mail, if one is available,
in order to receive the benefits of the prison mailbox rule.20

FACTS AND HOLDING

In Nichols v. Bowersox,2 1 appellant Richard L. Crane was a felon
who was convicted of stealing and second-degree burglary in the Cir-
cuit Court of Jasper County, Missouri on December 3, 1992.22 On
June 28, 1994, his conviction was affirmed in the Missouri Court of
Appeals and the mandate for his criminal conviction was issued on
July 14, 1994.23

Crane, acting pro se, prepared a petition for a writ of habeas
corpus against Dave Dormire, the Superintendent of the Jefferson
City Correctional Facility, to be filed with the United States District
Court for the Western District of Missouri and, on April 20, 1997,
mailed the petition through the prison mail system.24 The district

16. Id. at 1071-73.
17. See infra notes 21-64 and accompanying text.
18. See infra notes 65-363 and accompanying text.
19. See infra notes 364-552 and accompanying text.
20. See infra notes 364-552 and accompanying text.
21. 172 F.3d 1068 (8th Cir. 1999).
22. Nichols v. Bowersox, 172 F.3d 1068, 1071 (8th Cir. 1999). Crane's appeal was

combined with the appeal of another petitioner, Michael Nichols, because both cases
addressed the dismissal of habeas corpus petitions filed under 28 U.S.C. § 2254. Nich-
ols, 172 F.3d at 1069. The Eighth Circuit determined that the issues addressed in this
case did not apply to Michael Nichols and, therefore, were "moot in respect to him[ I"
because his state court judgment became final after the effective date of the AEDPA. Id.
at 1072-73.

23. Nichols, 172 F.3d at 1071.
24. Id. at 1070-71.
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court clerk provisionally filed his petition on April 29, 1997.25 Subse-
quently, the district court dismissed the habeas petition as untimely
filed under 28 U.S.C. § 2244(d).26 Crane appealed the United States
District Court's decision that his petition was untimely filed to the
United States Court of Appeals for the Eighth Circuit.2 7 A divided
panel of the Eighth Circuit reversed the judgment and remanded the
case for further proceedings in the district court.28 However, the
Eighth Circuit Court of Appeals later vacated that opinion and
granted the respondent Dormire's request for rehearing en banc.2 9

During the en banc rehearing, the Eighth Circuit discussed the
provisions of the Antiterrorism and Effective Death Penalty Act 30

("AEDPA") in relation to Crane's appeal.3 1 One section of the AEDPA,
28 U.S.C. § 2244(d)(1)(A), provides, in part, that a one-year statute of
limitations shall apply to a "writ of habeas corpus by a person in cus-
tody pursuant to the judgment of a State court" running from "the
date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking" direct review. 32

In interpreting the newly enacted AEDPA, the Eighth Circuit, in
Nichols, adopted a one-year grace period for the filing of habeas corpus
petitions for state court judgments that had become final prior to the
enactment of the AEDPA.33 The Eighth Circuit noted that "[w]hen
application of a new limitation period would wholly eliminate claims
for substantive rights or remedial actions considered timely under the
old law, the application is impermissibly retroactive."3 4 The court fur-
ther noted that the United States Supreme Court has declared that
recently enacted statutes of limitations should allow a reasonable pe-
riod of time after their effective date for suits based on existing causes
of action to commence. 35 The Eighth Circuit opined that "a reasonable
time after the effective date of the AEDPA for allowing suits to com-
mence upon pre-existing causes of action is one year. '36

The Eighth Circuit stated that the more difficult issue offered by
this appeal is "whether or not the [petition was] timely filed-that is,

25. Id. at 1071.
26. Id. at 1070-71.
27. Id. at 1069-70.
28. Id. at 1070.
29. Id.
30. Pub. L. No. 104-132, 110 Stat. 1217, 1220 (codified as amended in scattered

sections of 28 U.S.C.).
31. Id. at 1071-77.
32. 28 U.S.C. § 2244(d)(1)(A) (Supp. 1996).
33. Nichols, 172 F.3d at 1072-73.
34. Id. at 1073 (citations omitted).
35. Id.
36. Id. The court then proceeded to note several other cases from other circuits

that had adopted a one-year period for preexisting causes of action. Id.
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whether [it was] 'filed' within the meaning of 28 U.S.C. § 2244(d) on or
before the applicable deadlines." 37  The court stated that
"[u]ncontradicted evidence in the record indicates that petitioner[ ] de-
posited [his] petition[] in [the] prison mail system[] on the same day
that [he] signed [his] petition[ ]"-April 20, 1997.38 The Eighth Cir-
cuit's determination of whether Crane had timely filed his petition ac-
cording to section 2244(d) depended "on whether, for purposes of that
statutory provision, a petition is deemed filed on" one of three different
dates. 39 One possibility is the date the petition is deposited into the
prison's mail system.40 Another possibility is the date the petition is
received in the office of the district court clerk.4 1 The final possibility
is the date of the occurrence of some other event like the payment of a
filing fee or the district court granting a petitioner leave to proceed in
forma pauperis.4

2

Crane urged the Eighth Circuit Court of Appeals to follow the
prison mailbox rule as announced in Houston v. Lack,4 3 a United
States Supreme Court decision. 44 The court noted that in Houston,
the Supreme Court adopted the prison mailbox rule and applied the
rule to notices of appeal from federal district court judgments denying
habeas corpus relief.45 The Eighth Circuit recognized that the prison
mailbox rule, as its name suggests, "would establish the date of filing
as the date on which the prisoner puts the proverbial 'letter' in the
proverbial 'mailbox'-in other words, the date on which he or she de-
posits the petition in the prison mail system."4 6 The prison mailbox
rule, as the court further stated, "traditionally and appropriately ap-
plies only to pro se inmates who may have no means to file legal docu-
ments except through the prison mail system."4 7

The Eighth Circuit Court of Appeals also stated that it granted
Crane's request for an en banc hearing in this case to address the
meaning of the court's holding in Allen v. Dowd48 in relation to the
prison mailbox rule.4 9 In Nichols, the Eighth Circuit stated that the
Allen decision, which did not apply the prison mailbox rule to habeas

37. Nichols, 172 F.3d at 1073.
38. Id.
39. Id. at 1074.
40. Id.
41. Id.
42. Id.
43. 487 U.S. 266 (1988).
44. Nichols, 172 F.3d at 1069-70, 1074.
45. Id. at 1074.
46. Id.
47. Id.
48. 964 F.2d 745 (8th Cir. 1992).
49. Nichols, 172 F.3d at 1074-75.

20001
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petitions, was made before the enactment of the AEDPA.50 The court

explained that its holding in Allen was that the Houston "mailbox

rule" was limited only to notices of appeal that are governed by a 30-

day statute of limitations under 28 U.S.C. § 2107(a) and Federal Rule

of Appellate Procedure 4(a)(1).5 1 The court explained that because its

holding in Allen was made prior to the enactment of the AEDPA,

which placed a statute of limitations on the filing of habeas corpus

petitions, Allen no longer applied to habeas petitions.5 2 Therefore, the

court explained, "the Supreme Court's reasoning in Houston v. Lack

applies with virtually equal force to the issue" before it.5 3

Dormire, the respondent, argued that the application of the prison

mailbox rule would contradict Rule 3 of the Rules Governing Section

2254 Cases, which was promulgated by the Supreme Court and later

approved by Congress.5 4 Dormire highlighted the language of Rule

3(a) of the Rules Governing Section 2254 Cases, which provides "that

a [section] 2254 petition 'shall be filed in the office of the clerk of the

district court."' 5 5 Dormire further quoted the language of Rule 3(b),
which provides that "the clerk of the district court 'shall file the peti-

tion' and enter it on the court's docket '[u]pon receipt of the petition

and the filing fee."' 56 Dormire argued that based on these rules, a

prisoner's pro se petition is not filed until the clerk has received the

petition, and the relevant filing fee or court order granting the peti-

tioner leave in order to proceed in forma pauperis, and has determined

that the petition appears to comply with the Rules Governing Section

2254 Cases.5 7 To support his argument, the respondent pointed out

that Congress did not amend Rule 3 when the AEDPA was enacted
nor had it amended Rule 3 since that time.58

In addressing Dormire's argument, the Eighth Circuit noted that

the Supreme Court previously addressed a similar question in Hous-

ton.5 9 The court noted that the Supreme Court in Houston considered

whether the prison mailbox rule should apply to appeals under Rules

3(a) and 4(a)(1) of the Federal Rules of Appellate Procedure, which

both deal with the timing for filing of a notice of appeal. 60 In Nichols,

the Eighth Circuit likened Federal Rules of Appellate Procedure 3(a)

50. Id. at 1074.
51. Id. (citing Allen v. Dowd, 964 F.2d 745, 746 (8th Cir. 1992)).
52. Id.
53. Id. at 1075.
54. Id. at 1070, 1075-76.
55. Id. at 1070, 1076.
56. Id.
57. Id.
58. Id. at 1076.
59. Id. at 1070, 1076.
60. Id. at 1076.
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and 4(a)(1) in that none of these Rules set forth criteria to determine
when filing has occurred.61 The court further stated that the fact that
Congress had not amended Rule 3, as it had Federal Rules of Appel-
late Procedure Rule 4(c) after the Houston decision, was also not dis-
positive on the prison mailbox rule issue. 62 The court explained that
"[i]f Congress did not originally intend for Rule 3 to set forth the crite-
ria for determining when a petition would be deemed 'filed' for pur-
poses of applying a statutory limitation period, it certainly cannot be
inferred that Congress intended to preserve any such criteria simply
because Congress failed to amend Rule 3."63 Therefore, the court con-
cluded, Rule 3 could not be used to determine the point at which "fil-
ing" had occurred. 64

BACKGROUND

HousTON V. LACK AND THE CREATION OF THE PRISON MAILBOX RULE

In Houston v. Lack,65 the Supreme Court of the United States
held that a pro se inmate's notice of appeal was filed at the moment he
delivered the notice to prison authorities for forwarding to a district
court.66 In Houston, Prentiss L. Houston, an inmate in a Tennessee
prison, filed a pro se petition for habeas corpus relief in the United
States District Court for the Western District of Tennessee, Eastern
Division. 67 The district court dismissed the petition, concluding that
the failure of his attorney to inform him of the consequences of a Class
X felony conviction did not constitute ineffective assistance by the at-
torney. 68 The district court reasoned that Houston failed to state a
constitutional claim for which federal relief was available and, there-
fore, dismissed his petition. 69

Houston sent a notice of appeal to the district court on February
3, 1986, arguing that the district court erred in dismissing his habeas
corpus petition. 70 The district court, noting that this appeal exhibited
a question of first impression, issued a probable cause certificate to the
United States Court of Appeals for the Sixth Circuit.7 ' The Sixth Cir-
cuit dismissed the appeal, holding that the appeal was out of time and,

61. Id. at 1076-77.
62. Id. at 1077.
63. Id.
64. Id.
65. 487 U.S. 266 (1988).
66. Houston v. Lack, 487 U.S. 266, 268 (1988).
67. Houston v. Lack, 625 F. Supp. 786, 786-88 (W.D. Tenn. 1986), appeal dis-

missed, 819 F.2d 289 (6th Cir. 1987), rev'd, 487 U.S. 266 (1988).
68. Houston, 625 F. Supp. at 794.
69. Id.
70. Houston, 487 U.S. at 268.
71. Id. at 269.
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therefore, the Sixth Circuit did not have jurisdiction to entertain the
appeal.72 The United States Supreme Court granted certiorari to con-
sider if, under the Federal Rule of Appellate Procedure 4(a)(1), Hous-
ton's notice of appeal could be considered filed when it was delivered
to prison authorities for mailing.73

The Supreme Court reversed the judgment of the court of appeals,
concluding that notices of appeal by pro se prisoners are considered
filed when delivered to prison officials for forwarding to the district
court.7 4 Justice William J. Brennan, writing for the majority, rea-
soned that a "prison's failure to act promptly cannot bind a pro se pris-
oner, relying on receipt in this context would raise yet more difficult to
resolve questions whether the prison authorities were dilatory." 75

The Supreme Court stated that several reasons exist which make the
pro se prisoner's situation unique from that of other litigants. 76

Specifically, the Court noted that prisoners are unable to take the
steps that other litigants can take in order to monitor the processing
of notices of appeal, and assure that the clerk receives the notice and
stamps it as filed before the thirty-day deadline expires. 77 The Court
reasoned that, unlike other litigants, pro se inmates cannot travel to a
courthouse to ensure that the clerk stamps their documents "filed."78

The Court further reasoned that prisoners have no choice but to en-
trust their documents to the "vagaries" of the mail because they can-
not personally hand their mailings to the United States Postal
Service, they cannot track the progress of their mailings, or personally
deliver the document to the clerk at the last moment if something goes
awry in the postal system.79

The Court explained the difficulties faced by the pro se prisoner
by remarking that "[u]nskilled in law, unaided by counsel, and unable
to leave the prison, his control over the processing of his notice neces-
sarily ceases as soon as he hands it over to the only public officials to
whom he has access-the prison authorities."80 The Court further
stated that "the only information he will likely have is the date he
delivered the notice to those prison authorities and the date ulti-
mately stamped on his notice."81

72. Id.
73. Id. at 268-69.
74. Id. at 268, 276.
75. Id.
76. Id. at 270.
77. Id. at 270-71.
78. Id.
79. Id.
80. Id.
81. Id. at 271-72.
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Subsequently, the Court found that Federal Rules of Appellate
Procedure 3(a) and 4(a)(1), which govern notices of appeal, are "not
dispositive" on the issue of when the moment of "filing" occurs.8 2 The
Court determined that making the date of filing the moment that the
pro se prisoner deposits his notice in the prison mail system elimi-
nates uncertainty in determining the moment of filing. 3 The
Supreme Court called this a "bright-line" rule, which meant that "ref-
erence to prison mail logs will generally be a straightforward inquiry,
making filing turn on the date the pro se prisoner delivers the notice
to prison authorities for mailing is a bright-line rule, not an uncertain
one."8 4 The Court concluded that the policy reasons, namely the lack
of control a pro se prisoner has over his notice once it leaves his hands
and the lack of direction from the Federal Rules of Appellate Proce-
dure, justify its conclusion that the date of filing for pro se inmates
should be the moment a document is delivered to prison authorities
for forwarding.

8 5

Justice Antonin Scalia, joined by Chief Justice William H. Rehn-
quist, Justice Sandra Day O'Connor and Justice Anthony M. Kennedy,
dissented, arguing that the majority decision in Houston allows a vari-
ety of interpretations for the word "filed."8 6 The dissent reasoned that
because of the variety of possible interpretations, not knowing exactly
when a document is filed will increase the amount of litigation in ap-
pellate courts.8 7 The dissent stated that the Houston decision "obliter-
ates the line between textual construction and textual enactment,"
because the prison mailbox rule is not consistent with the rules that
were "promulgated through congressionally prescribed procedures."8 8

The phrase "filed with the clerk" is not the type of statutory term, the
dissent reasoned, that invites judicial interpretation, because this
phrase is one that establishes a deadline that can have no more than
one meaning.8 9 The dissent concluded that although the Court has
the power to adopt a rule like the prison mailbox rule, the Court
should have done so through an amendment to the Federal Rules of
Appellate Procedure instead of through a judicial ruling.90

82. Id. at 272-73 (citing Fallen v. United States, 378 U.S. 139, 144 (1964)).
83. Id. at 275.
84. Id.
85. Id. at 272-73, 275-76.
86. Id. at 280-81 (Scalia, J., dissenting).
87. Id. (Scalia, J., dissenting).
88. Id. at 277 (Scalia, J., dissenting).
89. Id. at 278 (Scalia, J., dissenting).
90. Id. at 284 (Scalia, J., dissenting).
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THE GRACE PERIOD HOLDING: A REASONABLE TIME REQUIRED

In Wilson v. Iseminger,9 1 the United States Supreme Court con-
cluded "that all statutes of limitation must proceed on the idea that
the party has full opportunity afforded him to try his right in the
courts."9 2 In Wilson, Harry G. Clay, administrator of the estate of Al-
exander Osbourne, brought an action in the Court of Common Pleas of
Philadelphia County, Pennsylvania, against Adam Iseminger, seeking
to collect rent payments that had not been paid for twenty-one
years. 93 The court ruled in favor of Iseminger, holding that a state
statute barred Clay's recovery though it was put into effect after the
initial rental agreement was entered into.9 4 The court stated that the
failure to attempt to collect rent for twenty-one years created a "con-
clusive presumption of its release or extinguishment." 95 The court
reasoned that although the statute has a retroactive effect, a sufficient
opportunity was given to landowners to assert their rights to the rent
from their lands.96

Clay appealed the court's decision to the Supreme Court of Penn-
sylvania, arguing that the Court of Common Pleas erred in ruling that
he was not entitled to the arrears under a statute with a retroactive
effect.97 The Pennsylvania Supreme Court affirmed, holding that
although the statute has a retroactive effect, Clay was given sufficient
opportunity to collect the rent due during the duration of the rental
agreement. 98 The court found that the retroactive effect of the statute
was constitutional because the statute did not go into effect until three
years after the Act's passage. 99 Jeannie M. Wilson, the new adminis-
tratrix of Osbourne's estate, appealed the decision of the Pennsylvania
Supreme Court to the United States Supreme Court, which granted
certiorari to consider whether the Pennsylvania statute was an "act or
law impairing the obligation of contracts within the meaning of the
Constitution."10 0

On appeal, the Supreme Court affirmed the decision of the Court
of Common Pleas, holding that although statutes cannot bar existing
rights of those affected by the statute without affording them the op-

91. 185 U.S. 55 (1902).
92. Wilson v. Iseminger, 185 U.S. 55, 62 (1902).
93. Clay v. Iseminger, 41 A. 38, 38 (Pa. 1898), aff'd sub nom. Wilson v. Iseminger,

185 U.S. 55 (1902).
94. Clay, 41 A. at 38.
95. Id.
96. Id. The court further noted that the statute was also constitutional because it

did not go into effect until three years after its passage. Id.
97. Clay, 41 A. at 38.
98. Id.
99. Id.

100. Wilson, 185 U.S. at 58.
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portunity to try their rights in court, the statute in this case was not
unconstitutionally retroactive. 10 1 Justice George Shiras, writing for a
unanimous majority, reasoned that while government "is under obli-
gation to its citizens to afford them all needful legal remedies.., it is
not bound to keep its courts open indefinitely for one who neglects or
refuses to apply for redress until it may fairly be presumed that the
means by which the other party might disprove his claim are lost in
the lapse of time."1 0 2 Justice Shiras opined that a statute of limita-
tions that would foreclose a claimant's opportunity to try a case in
court "would not be a statute of limitations, but an unlawful attempt
to extinguish rights arbitrarily, whatever might be the purport of its
provisions."10 3 The Court further stated that:

It is essential that such statutes allow a reasonable time after
they take effect for the commencement of suits upon existing
causes of action ... though what shall be considered a reason-
able time must be settled by the judgment of the legislature,
and the courts will not inquire into the wisdom of its decision
in establishing the period of legal bar, unless the time al-
lowed is manifestly so insufficient that the statute becomes a
denial of justice. 10 4

Later, in Burns v. Morton,10 5 the United States Court of Appeals
for the Third Circuit held that under the Antiterrorism and Effective
Death Penalty Act' 0 6 ("AEDPA"), a pro se prisoner's petition for
habeas relief is filed when the document is delivered to prison authori-
ties for forwarding to the district court. 10 7 The Third Circuit also held
"that applying [the AEDPA] to bar the filing of a habeas petition
before April 24, 1997, where the prisoner's conviction became final
before April 24, 1996, would be impermissibly retroactive." 0 8 In
Burns, the New Jersey Superior Court sentenced Donald Burns to 100
years imprisonment and ineligible for parole for fifty years. 10 9 The
New Jersey Appellate Division affirmed Burns' conviction. 110 Later,
the Supreme Court of New Jersey denied his petition for certification
and his petitions for post-conviction relief."' On April 22, 1997, he

101. Id. at 62.
102. Id. (citations omitted).
103. Id.
104. Id.
105. 134 F.3d 109 (3d Cir. 1998).
106. Pub. L. No. 104-132, 110 Stat. 1217, 1220 (codified as amended in scattered

sections of 28 U.S.C.).
107. Burns v. Morton, 134 F.3d 109, 109, 113 (3d Cir. 1998).
108. Burns, 134 F.3d at 111.
109. Id. at 110.
110. Burns v. Morton, 970 F. Supp. 373, 374 (D.N.J. 1997), rev'd, 134 F.3d 109 (3d

Cir. 1998).
111. Burns, 970 F. Supp. at 374.
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submitted a petition for habeas corpus relief under the AEDPA to New
Jersey prison authorities and requested that the petition be mailed to
the United States District Court for the District of New Jersey.11 2

The district court found that the clerk had not received Burns' petition
until April 28, 1997, and that the clerk filed the habeas petition on
May 5, 1997.113 Subsequently, the district court dismissed Burns' pe-
tition as untimely filed because the statute of limitations for filing
habeas petitions under the AEDPA had expired. 114 The district court
reasoned that the prison mailbox rule announced in Houston did not
apply because this case dealt with a habeas corpus petition governed
by a one-year statute of limitations, not a thirty-day statute of
limitations.115

Burns appealed the decision of the district court to the United
States Court of Appeals for the Third Circuit, arguing that the district
court erred in dismissing his petition as untimely filed. 11 6 The Third
Circuit reversed the decision of the district court, holding that the
prison mailbox rule applied to habeas corpus petitions. 1" 7 The Third
Circuit reasoned that applying the AEDPA to prohibit habeas peti-
tions prior to April 24, 1997, in cases where a prisoner's conviction
was final prior to April 24, 1996, "would be impermissibly retroac-
tive." 118 The Third Circuit found the same concerns existed in this
case that existed in the Supreme Court's decision in Houston.1 19 The
court reasoned that, in both the present case and in Houston, the con-
cern was for the prisoner who "has no choice but to entrust the for-
warding of his notice of appeal to prison authorities whom he cannot
control or supervise and who may have every incentive to delay."120

The court recognized that no other circuit court of appeals applied the
prison mailbox rule to AEDPA petitions, but found that the applica-
tion of the prison mailbox rule to AEDPA petitions was previously un-
necessary because prior to the enactment of the AEDPA, no statute of
limitations existed governing the filing of habeas petitions. 12 1 The

112. Id.
113. Id. at 374-75.
114. Burns, 134 F.3d at 110-11.
115. Id. at 110 & n.2.
116. Id. at 110-11.
117. Id. at 110, 113.
118. Id. at 111.
119. Id. at 112.
120. Id. (quoting Houston, 487 U.S. at 271).
121. Id. at 111-12. To date, six other circuits have extended the prison mailbox rule

to habeas petitions by relying on Burns. Spotville v. Cain, 149 F.3d 374, 376 (5th Cir.
1998) (citing Burns and stating that "[r]ecently, the Third Circuit applied Houston [sic]
to the filings of a pro se [sic] prisoner's habeas petition ... [in] Burns v. Morton"); Jones
v. Bertrand, 171 F.3d 499, 501 (7th Cir. 1999) (citing Burns and stating that "the circuit
courts that have been faced with the issue of whether to extend the rule to include pro se
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court found that the concern regarding the lack of control a prisoner
has over the filing of his legal documents was compelling enough rea-
son to adopt the prison mailbox rule in determining when the filing of
habeas petitions occurs.' 22 Finally, the Third Circuit held that for the
purpose of uniformity, the prison mailbox rule applies to motions
under section 2255 of the AEDPA as well as those made under section
2244(d)(1) of the AEDPA. i2 3

Likewise, in Brown v. Angelone,' 24 the United States Court of Ap-
peals for the Fourth Circuit held that a prisoner whose right to seek
habeas corpus relief accrued before the effective date of the AEDPA
must be allowed a reasonable time after that date to file his peti-
tion.12 5 In Brown, two inmates, Michael Dwayne Brown and Jesse
James Pritchard, Jr., were convicted of armed robbery.' 26 Both con-
victions became final prior to the effective date of the AEDPA, and
both men filed petitions for habeas relief pursuant to section 2254 of
the AEDPA with the United States District Court for the Eastern Dis-
trict of Virginia shortly after the AEDPA went into effect.' 2 7 The dis-
trict court dismissed the petitions, holding that the AEDPA's one-year
statute of limitations required the court to dismiss the petitions as
untimely. 128 The district court reasoned that the one-year statute of
limitations imposed by the AEDPA required that the petition be dis-
missed "even though it would have been timely if filed the day prior to
enactment of the [AEDPA]."129

Pritchard appealed the decision of the district court to the United
States Court of Appeals for the Fourth Circuit, arguing that the dis-
trict court erred in finding that the AEDPA's one-year statute of limi-

habeas petitions have almost unanimously decided to do so"); Nichols v. Bowersox, 172
F.3d 1068, 1075 (8th Cir. 1999) (citing Burns and stating that the Supreme Court's
reasoning in applying the prison mailbox rule in Houston applied with equal force to
habeas petitions under the AEDPA); Morales-Rivera v. United States, 184 F.3d 109, 111
& n.3 (1st Cir. 1999) (citing Burns and stating that "[o]ther circuits which have consid-
ered the issue have applied the prisoner mailbox rule to motions under 28 U.S.C. § 2254
or § 2255"); Miles v. Prunty, 187 F.3d 1104, 1107 (9th Cir. 1999) (citing Burns and stat-
ing that pro se prisoners' habeas corpus petitions are filed, for the purpose of deciding
the AEDPA's applicability, when the prisoner delivers the documents to prison officials
for mailing); and Hoggro v. Boone, 150 F.3d 1223, 1225 (10th Cir.1998) (citing Burns
and stating that a receipt showing a habeas corpus petition was placed in the prison
mail system on a particular date was sufficient evidence to establish that the petition
was filed on the mailing date).

122. Burns, 134 F.3d at 113.
123. Id.
124. 150 F.3d 370 (4th Cir. 1998).
125. Brown v. Angelone, 150 F.3d 370, 370, 374 (4th Cir. 1998).
126. Brown, 150 F.3d at 371 & n.1.
127. Id. at 370-71 & n.1.
128. Id. at 371.
129. Id.
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tations required the court to dismiss his petition as untimely.130 The
Fourth Circuit reversed, holding that a petitioner who had a preexist-
ing right to seek habeas corpus relief cannot have that right elimi-
nated by a new statute of limitations unless the petitioner is granted a
reasonable time after the effective date of the new statute of limita-
tions in which to file the petition. 13 1 Thus, the court found that the
"district court erred in applying the AEDPA's one-year [statute of lim-
itations] in a manner that wholly eliminates a petitioner's right to
pursue perhaps the most important remedy in our criminal justice
system."13 2 The Fourth Circuit concluded that a legislature could not
simply extinguish a current cause of action without providing some
period of time for the petitioner to initiate the action.' 3 3

Similarly, in United States v. Flores,13 4 the United States Court of
Appeals for the Fifth Circuit held that prisoners must be allowed a
reasonable time after the effective date of the AEDPA in which to file a
motion to collaterally attack a sentence pursuant to section 2255 of
the AEDPA, and that the reasonable time in this context was one
year. 13 5 In Flores, appellant Romeo Trinidad Flores, Jr., was a pris-
oner whose conviction for possession with intent to distribute mari-
juana was affirmed by the Fifth Circuit on November 3, 1994.136
Approximately four months after the effective date of the AEDPA, Flo-
res, acting pro se, filed a motion to set aside his sentence under section
2255 of the AEDPA with the United States District Court for the

130. Id.
131. Id. at 374, 376. The Fourth Circuit also found that the dismissal of Petitioner

Michael Brown's petition was erroneous. Id. at 371 n.1. However, prior to oral argu-
ment, the court discovered that his petition was actually a successive petition barred by
28 U.S.C. § 2244(d). Id. The Fourth Circuit did not determine whether the petition was
successive, and limited its holding in respect to him to the extent that it applied only to
petitions in compliance with section 2244(d). Id.

132. Brown, 150 F.3d at 374.
133. Id. at 373. The court quoted Wilson, which provided that:

It may be properly conceded that all statutes of limitation must proceed on the
idea that the party has full opportunity afforded him to try his right in the
courts. A statute could not bar the existing rights of claimants without afford-
ing this opportunity; if it should attempt to do so, it would not be a statute of
limitations, but an unlawful attempt to extinguish rights arbitrarily, whatever
might be the purport of its provisions. It is essential that such statutes allow a
reasonable time after they take effect for the commencement of suits upon ex-
isting causes of action; though what shall be considered a reasonable time must
be settled by the judgment of the legislature, and the courts will not inquire
into the wisdom of its decision in establishing the period of legal bar, unless the
time allowed is manifestly so insufficient that the statute becomes a denial of
justice.

Id. at 373-74 (quoting Wilson, 185 U.S. at 62-63).
134. 135 F.3d 1000 (5th Cir. 1998).
135. United States v. Flores, 135 F.3d 1000, 1000-01, 1004-06 (5th Cir. 1998).
136. Flores, 135 F.3d at 1001.
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Southern District of Texas. 13 7 The United States government moved
the district court to grant summary judgment in its favor because Flo-
res' motion was filed after the statute of limitations had expired. 138

The district granted the motion for summary judgment without ad-
dressing the question of the statute of limitations imposed by the
AEDPA.1

3 9

Flores appealed the decision of the district court to the United
States Court of Appeals for the Fifth Circuit, arguing that his motion
should have been considered timely filed because he filed the motion
within one year after the effective date of the AEDPA. 140 The Fifth
Circuit affirmed the district court ruling and clarified the rules con-
cerning the statute of limitations imposed by the AEDPA. 14 1 In so
doing, the Fifth Circuit stated that a prisoner must be allowed a rea-
sonable time after the effective date of the AEDPA in which to file
petitions for relief pursuant to section 2255.142 In discussing the stat-
ute of limitations, the court found that "any prisoner whose judgment
of conviction had become final more than one year prior to the enact-
ment of the AEDPA would have been barred from seeking collateral
relief as of the moment the Act was signed into law."14 3 The court
found that denying prisoners the right to bring their claims would
have the effect of retroactively shutting the courthouse doors before
allowing prisoners a reasonable time to file habeas corpus peti-
tions.1 4 4 Moreover, the Fifth Circuit explained that this effect "would
run afoul of the 'essential' principle requiring that a 'reasonable time'
be allowed before" these petitioners are denied their right to file
habeas corpus petitions. 145 Therefore, the court held a one-year grace
period would constitute a reasonable time for persons attacking
sentences or convictions that had became final before the effective
date of the AEDPA to file motions under section 2255 of the
AEDPA.

146

Additionally, in Peterson v. Demskie,147 the United States Court
of Appeals for the Second Circuit concluded that habeas corpus peti-
tioners should be allowed a reasonable time after the AEDPA's effec-

137. Id. at 1001-02.
138. Id. at 1002.
139. Id. The Fifth Circuit agreed with the district court's finding that Flores failed

to state cognizable grounds for relief and granted summary judgment in favor of the
United States government. Id. at 1002, 1007.

140. Flores, 135 F.3d at 1002 & n.5.
141. Id. at 1004-05.
142. Id.
143. Id. at 1004 & n.14.
144. Id. at 1004.
145. Id.
146. Id. at 1006.
147. 107 F.3d 92 (2d Cir. 1997).
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tive date to file their petitions. 148 In Peterson, Wayne Peterson was
an inmate who was convicted of second-degree murder.14 9 Peterson
filed a habeas corpus petition with the United States District Court for
the Southern District of New York on July 5, 1996.150 The district
court dismissed Peterson's petition as untimely filed under the
AEDPA because the petition was filed over one year after the comple-
tion of direct state court review. 15 1

Peterson appealed the district court's decision to the United
States Court of Appeals for the Second Circuit, and requested the
court to determine whether his petition was barred by the AEDPA's
statute of limitations. 15 2 The Second Circuit reversed the decision of
the district court, concluding that a habeas petitioner should be al-
lowed a reasonable time after the AEDPA's effective date to file a peti-
tion.15 3 The court then determined that Peterson's petition, which
had been filed only seventy-two days after the AEDPA's effective date,
was filed in a reasonable time.154 However, the Second Circuit ex-
plained that a prisoner who has had a number of years to bring a
habeas petition should not be allowed a full year after the effective
date of the AEDPA in which to file his petition.155 The court reasoned
that although Peterson's petition was timely filed-he had filed the
petition seventy-two days after the effective date of the AEDPA-"the
alternative of a 'reasonable time' should not be applied with undue
rigor."' 56 Therefore, the court stated that a one-year grace period, af-
ter the effective date of the AEDPA, would not be allowed for the filing
of the prisoner's habeas petition when the prisoner's conviction was
final before that date. 157

Similarly, in Ross v. Artuz, 158 the United States Court of Appeals
for the Second Circuit ruled that prisoners whose convictions were fi-
nal prior to the effective date of the AEDPA should be allowed one
year in which to file a habeas corpus petition. 159 In Ross, a New York
state court convicted Anthony Ross of weapons and narcotics offenses
in 1989.160 The State Appellate Division affirmed his conviction in

148. Peterson v. Demskie, 107 F.3d 92, 92 (2d Cir. 1997).
149. Peterson, 107 F.3d at 92-93.
150. Id.
151. Id. at 93.
152. Id. at 92, 94.
153. Id.
154. Id. at 92.
155. Id. at 93.
156. Id.
157. Id.
158. 150 F.3d 97 (2d Cir. 1998).
159. Ross v. Artuz, 150 F.3d 97, 97-98 (2d Cir. 1998).
160. Ross, 150 F.3d at 98.
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1994.161 His request for leave to appeal to the New York Court of
Appeals was denied on January 18, 1995.162 Ross filed a habeas
corpus petition with the United States District Court for the Eastern
District of New York "on or about" March 14, 1997.163 The district
court found Ross' petition to be time barred under the AEDPA. 164 The
district court concluded that although a prisoner whose conviction was
final prior to the effective date of the AEDPA, he or she is allowed a
reasonable time after the effective date of the AEDPA to file habeas
petitions, but is not allowed a full year to do so. 16 5 The district court
reached its determination because the Second Circuit, in Peterson, had
earlier held that habeas petitioners whose convictions were final
before the effective date of the AEDPA should not be allowed a full
year after that date to bring their petitions. 16 6

Ross appealed the decision of the district court to the United
States Court of Appeals for the Second Circuit, arguing that his
habeas corpus petition should not have been time-barred under the
AEDPA. 16 7 The Second Circuit vacated the district court's decision,
concluding that prisoners whose convictions were final prior to the ef-
fective date of the AEDPA's statute of limitations should be allowed a
one-year grace period in which to file habeas corpus petitions. 168 The
Second Circuit found that its decision in Peterson was not critical in
Ross' case, because Ross did not involve a prisoner whose conviction
was final before the effective date of the AEDPA and had several years
to bring a habeas petition. 16 9 The court stated that this ruling in Pe-
terson was merely dictum and that Peterson should not be obeyed,
given the lack of guidance that this case gives to prisoners and to dis-
trict courts.17 0 The court further stated that a grace period should be
allowed for previously existing claims and that the grace period
should constitute a "reasonable time."17 1 The court concluded that
simply because a petition is not time-barred by the AEDPA did not
mean that the petition could not be dismissed if the prisoner was
found to have unduly delayed the filing of his petition prior to the en-
actment of the AEDPA because where a statute is silent on the issue

161. People v. Ross, 619 N.Y.S.2d 580, 580 (N.Y. App. Div. 1994).
162. People v. Ross, 623 N.Y.S.2d 194, 194 (N.Y. 1995).
163. Ross v. Artuz, No. CV 98-3564(RJD), 1997 WL 720754, at *1, (E.D.N.Y. Oct. 1,

1997).
164. Ross, 1997 WL 720754, at *1.
165. Id. (quoting Peterson, 107 F.3d at 93).
166. Id. (quoting Peterson, 107 F.3d at 93).
167. Ross, 150 F.3d at 98.
168. Id. at 98, 103.
169. Id. at 101.
170. Id.
171. Id. at 100, 103 (citing Texaco, Inc. v. Short, 454 U.S. 516, 532 (1982); Wilson,

185 U.S. at 62-63).
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of the grace period to be allowed, "courts must fashion a grace period
that is appropriate 'in view of the subject matter." 1 72

Likewise, in Rogers v. United States,173 the United States Court
of Appeals for the First Circuit held that a grace period of one year for
the filing of a section 2255 motion under the AEDPA is proper. 17 4 In
Rogers, Scott N. Rogers was found guilty of possession of a firearm,
and his conviction was affirmed in the United States Court of Appeals
for the First Circuit. 175 Rogers filed a motion under the AEDPA in the
United States District Court for the District of New Hampshire, seek-
ing to have his sentence vacated and his conviction set aside because
he received ineffective assistance of counsel. 176 The district court dis-
missed Rogers' motion, stating that the motion was untimely because
the motion was filed more than a year after the date on which his
conviction became final. 177 The district court reasoned that all of the
circuits which had addressed the issue found that, while courts could
not "bar the filing of a [section] 2255 motion (or a habeas petition
under 28 U.S.C. § 2254...) before the claimant has had a reasonable
opportunity to bring it," a one-year grace period does constitute a rea-
sonable opportunity. 178 The district court dismissed the motion as un-
timely filed because Rogers filed the motion more than one year after
the effective date of the AEDPA. 17 9

Rogers appealed the decision of the district court to the United
States Court of Appeals for the First Circuit, arguing, inter alia, that
the district court misinterpreted the AEDPA by dismissing the pris-
oner's petition because it was filed more than one year after the effec-

172. Id. (citing United States v. Morena, 245 U.S. 392, 397 (1918)).
173. 180 F.3d 349 (1st Cir. 1999).
174. Rogers v. United States, 180 F.3d 349, 349-50, 354 (1st Cir. 1999), cert. denied,

120 S. Ct. 958 (2000).
175. United States v. Rogers, 41 F.3d 25, 25, 28-29, 35 (1st Cir. 1994).
176. Rogers, 180 F.3d at 349-50, 352. Section 2255 provides, in relevant part, that:

A prisoner in custody under sentence of a court established by Act of Congress
claiming the right to be released upon the ground that the sentence was im-
posed in violation of the Constitution or laws of the United States, or that the
court was without jurisdiction to impose such sentence, or that the sentence
was in excess of the maximum authorized by law, or is otherwise subject to
collateral attack, may move the court which imposed the sentence to vacate, set
aside or correct the sentence.

28 U.S.C. § 2255 (1994 & Supp. 1996).
177. Rogers, 180 F.3d at 353.
178. Id. at 353-54. See, e.g., Nichols, 172 F.3d at 1073 (holding that a reasonable

time after the enactment of the AEDPA for preexisting causes of action should be one
year); Brown, 150 F.3d at 375 (noting that a majority of courts that have addressed the
issue have held that the "reasonable period" is one year from the enactment of the
AEDPA); and Burns, 134 F.3d at 111 (stating that habeas corpus petitions and motions
to collaterally attack a sentence cannot be dismissed if filed within one year of the effec-
tive date of the AEDPA).

179. Rogers, 180 F.3d at 353.
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tive date of the AEDPA. 8 0 The First Circuit affirmed, holding that
the district court correctly applied the one-year grace period.18 1 The
First Circuit found that the United States Department of Justice had
stated that it would not enforce the new statute of limitations until
April 24, 1997.182 Therefore, the court concluded that the district
court correctly applied the one-year grace period for prisoners whose
convictions were final before the effective date of the AEDPA.18 3 The
First Circuit, quoting Brown, noted that "[tihe legislature cannot ex-
tinguish an existing cause of action by enacting a new limitation pe-
riod without first providing a reasonable period in which to initiate
the action."1 8 4 Therefore, the court held that the "reasonable time"
allowed for the motions would be the one-year grace period that the
district court had allowed for habeas corpus petitions filed under the
AEDPA.

l8 5

THE PRISON MAILBOX RULE AS EXTENDED BY THE CIRCUITS IN

NUMEROUS CONTEXTS

AEDPA Cases

In United States v. Gray,'8 6 the United States Court of Appeals
for the Tenth Circuit did not uphold Houston's requirement that a
prisoner must deposit documents in the prison's mail log system in
order to benefit from the prison mailbox rule. 187 In Gray, Steven
Gray, a federal prisoner at the El Reno, Oklahoma correctional facil-
ity, used the facility's regular mail system, instead of it's legal mail
system, to mail a motion to set aside, correct, or vacate sentence under
the authority of the AEDPA on April 21, 1997.188 The clerk of United
States District Court for the Western District of Oklahoma received
the motion on April 30, 1997.189 The district court denied Gray's mo-
tion as untimely filed because it was not filed before April 24, 1997.190
The district court reasoned that the motion could not be deemed filed
at the moment Gray mailed it because Gray did not use the legal mail
system.191

180. Id. at 350.
181. Id. at 354, 358.
182. Id. at 355.
183. Id. at 353-54.
184. Id. at 354 (quoting Brown, 150 F.3d at 370).
185. Id. at 354, 358.
186. 182 F.3d 762 (10th Cir. 1999).
187. United States v. Gray, 182 F.3d 762, 762, 764, 766 (10th Cir. 1999).
188. Gray, 182 F.3d at 764.
189. Id. at 762, 764.
190. Id. at 764.
191. Id.
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Gray appealed the decision of the district court to the United
States Court of Appeals for the Tenth Circuit, arguing that the district
court erred in not applying the prison mailbox rule because the prison
at El Reno did not have a system whereby all legal mail was entered
in a log. 19 2 The Tenth Circuit concluded that the district court misap-
plied the prison mailbox rule, and found that no mail system at El
Reno satisfied the mail log system required by Houston. 193 The Tenth
Circuit declared that an inmate should not be barred from receiving
the benefits of the prison mailbox rule when the prison does not have a
system to log or record outgoing mail just because Houston assumed
that all prisons utilized such a system. 194 The court found that the
prisoner's motion contained a certificate of service which was dated
before the AEDPA limitations expired and, therefore, declared that
that date should be used to determine the date of filing. 195

Similarly, in Moore v. United States,196 the United States Court of
Appeals for the Eighth Circuit held that the prison mailbox rule
should apply to a pro se prisoner's AEDPA motion for postconviction
relief.197 In Moore, Eric A. Moore, an inmate, used the prison's inter-
nal mail recording system to send a motion to dismiss his conviction
pursuant to 28 U.S.C. § 2255 to the United States District Court for
the Western District of Missouri on April 24, 1997.198 The district
court determined the motion was untimely according to section 2255's
one-year statute of limitations because the district court clerk did not
receive the motion until April 25, 1997.199 The district court dis-
missed the motion as untimely because the statute of limitations had
expired. 200

Moore appealed the decision of the district court to the United
States Court of Appeals for the Eighth Circuit, arguing that the prison
mailbox rule should be applied to his section 2255 motion.201 The
Eighth Circuit reversed the district court's decision, holding that the
prison mailbox rule is applicable to section 2255 motions and, thus,
Moore's motion was timely because the motion was mailed before
April 24, 1997.202 The Eighth Circuit reasoned that its holding in

192. Id. at 762, 765.
193. Id. at 764-66.
194. Id. (citing Koch v. Ricketts, 68 F.3d 1191, 1193 (9th Cir. 1995)).
195. Id.
196. 173 F.3d 1131 (8th Cir. 1999).
197. Moore v. United States, 173 F.3d 1131, 1131-32, 1135 (8th Cir. 1999).
198. Moore, 173 F.3d at 1131-33.
199. Id. at 1133.
200. Id.
201. Id. at 1131, 1133.
202. Id. at 1135-36.
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Nichols v. Bowersox20 3 should apply because the court could not find a
basis for drawing any distinction between section 2254 petitions and
section 2255 motions regarding the application of the prison mailbox
rule.

20 4

In another AEDPA case, Jones v. Bertrand,20 5 the United States
Court of Appeals for the Seventh Circuit ruled that a pro se prisoner's
habeas corpus petition is filed when given to the proper prison author-
ities and not when the clerk of a district court receives the petition. 20 6

In Jones, on April 23, 1997, Bruce Jones, a state prisoner in a Wiscon-
sin correctional facility, used the prison's internal mail recording sys-
tem to mail a petition for habeas corpus relief to the United States
District Court for the Eastern District of Wisconsin. 20 7 The district
court clerk did not file the petition until May 7, 1997, and the district
court denied the petition because the petition was untimely filed
under the AEDPA.20 8 The district court found that the petition was
not filed by April 23, 1997, the deadline used by the court for the filing
of habeas petitions by inmates whose convictions were final prior to
the effective date of the AEDPA.20 9

Jones appealed the decision of the district court to the United
States Court of Appeals for the Seventh Circuit, arguing that in deter-
mining the filing date for his petition in regard to the statute of limita-
tions, the court must look at the date the petition was delivered to
prison authorities for mailing and not when the clerk received the pe-
tition.2 10 The Seventh Circuit reversed, concluding that a pro se pris-
oner's habeas petition is considered filed when it is handed to prison
officials rather than when the clerk of the district court receives the
petition.2 1 ' The court noted that delivery to prison officials must oc-
cur to use the prison mailbox rule. 2 12 The Seventh Circuit declared,
therefore, that it was applying the prison mailbox rule in determining
when habeas corpus petitions are filed.2 13

Similarly, in Morales-Rivera v. United States,2 14 the United
States Court of Appeals for the First Circuit held that a pro se pris-
oner's habeas petition or motion to vacate is filed when the petition or

203. 172 F.3d 1068 (8th Cir. 1999).
204. Moore, 173 F.3d at 1134-35.
205. 171 F.3d 499 (7th Cir. 1999).
206. Jones v. Bertrand, 171 F.3d 499, 499, 504 (7th Cir. 1999).
207. Jones, 171 F.3d at 500.
208. Id.
209. Id.
210. Id. at 499-500.
211. Id. at 504.
212. Id. at 502.
213. Id.
214. 184 F.3d 109 (1st Cir. 1999).
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motion is deposited into the prison's internal mail system.2 15 In
Morales-Rivera, inmate Augustin Morales-Rivera used the prison's in-
ternal mail system to send a motion to vacate sentence under 28
U.S.C. § 2255 to the United States District Court for the District of
Puerto Rico, which received the motion on August 5, 1997.216 The dis-
trict court dismissed Morales-Rivera's motion as untimely because he
did not file the motion within one year of April 24, 1996-the effective
date of the AEDPA.2 17 Morales-Rivera then moved for reconsidera-
tion, asserting that his original motion should have been considered
filed when he delivered the motion to the prison's internal mail sys-
tem. 21 8 The court explained that the prison mailbox rule applies only
to pleadings that have shorter filing periods than the AEDPA's one-
year time limit.2 19

Morales-Rivera appealed the decision of the district court to the
United States Court of Appeals for the First Circuit, arguing that his
motion should be considered timely according to the Supreme Court's
holding in Houston.220 The First Circuit vacated the district court's
determination, holding that "a pro se prisoner's motion under [the
AEDPA] is filed on the date that it is deposited in the prison's internal
mail-system[sic] for forwarding to the district court, provided that the
prisoner utilizes, if available, the prison's system for recording legal
mail."22 1 The First Circuit concluded that relying on the date the peti-
tion or motion is submitted in determining the time of filing decreases
uncertainty, given prison methods of logging legal mail. 22 2 The First
Circuit further stated that there was no practical reason for refusing
to apply the prison mailbox rule to habeas petitions or motions to va-
cate.2 23 Therefore, the First Circuit remanded the case to the district
court for a determination of whether Morales-Rivera utilized the
prison's internal legal mail system. 224

Similarly, in Spotville v. Cain,22 5 the United States Court of Ap-
peals for the Fifth Circuit held that a pro se prisoner's petition for a

215. Morales-Rivera v. United States, 184 F.3d 109, 109 & n.1 (1st Cir. 1999). The
First Circuit also stated that the prisoner must use the prison's system for logging legal
mail, if available, in order to benefit from the prison mailbox rule. Morales-Rivera, 184
F.3d at 109.

216. Morales-Rivera, 184 F.3d at 109-10.
217. Id. at 109.
218. Id. at 109-10.
219. Id. at 110.
220. Id. The First Circuit issued a certificate of appealability to determine the time-

liness of Morales-Rivera's motion. Id.
221. Morales-Rivera, 184 F.3d at 109, 111.
222. Id. at 110.
223. Id. at 109 & n.1, 111.
224. Id. at 111.
225. 149 F.3d 374 (5th Cir. 1998).
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writ of habeas corpus is filed, under the AEDPA, when the petition is
delivered to prison officials for mailing.2 26 In Spotville, Jewel
Spotville filed a petition for a writ of habeas corpus, alleging that he
was convicted by a 10-2 jury verdict, as opposed to the unanimous jury
verdict required for capital crimes such as aggravated rape. 2 2 7 This
petition was Spotville's fifth habeas petition. 228 Under the AEDPA,
successive petitions are prohibited unless the inmate has been given
permission from a court of appeals to make another petition for re-
lief.2 29 However, the petitions at issue in this case were filed before
the effective date of the AEDPA and, therefore, not subject to the
AEDPA's provisions. 230 The clerk of the United States District Court
for the Eastern District of Louisiana received Spotville's fifth petition
on July 25, 1995.231 Along with his petition for a writ of habeas
corpus, Spotville also sent an application to proceed in forma
pauperis.23 2 A magistrate judge with the district court denied the ap-
plication on August 16, 1995, and Spotville paid the filing fee on April
23, 1997.233 The district court dismissed the petition as untimely filed
because the filing fee was not paid before the effective date of the
AEDPA.

23 4

Spotville submitted a notice of appeal to the district court, argu-
ing that the district court erred in dismissing his petition for a succes-
sive writ of habeas corpus; the court then issued a certificate of
appealability on that issue to the United States Court of Appeals for
the Fifth Circuit.2 35 The Fifth Circuit reversed the district court's de-
cision, holding that a pro se prisoner's habeas corpus petition is con-
sidered filed under the AEDPA when it is delivered to prison officials
for mailing. 236 The Fifth Circuit found that Spotville had properly ini-
tiated the proceedings by tendering his petition for a writ of habeas
corpus and application to proceed in form pauperis to prison authori-
ties approximately nine months prior to the effective date of the
AEDPA.23 7 The Fifth Circuit reasoned that the decision regarding

226. Spotville v. Cain, 149 F.3d 374, 374, 378 (5th Cir. 1998).
227. Spotville, 149 F.3d at 375.
228. Id.
229. 28 U.S.C. § 2244(b)(3)(A) (1994 & Supp. 1996) (stating that "[blefore a second

or successive application permitted by this section is filed in the district court, the appli-
cant shall move in the appropriate court of appeals for an order authorizing the district
court to consider the application").

230. Spotville, 149 F.2d at 374-76.
231. Id. at 375 & n.1.
232. Id. at 375.
233. Id.
234. Id.
235. Id.
236. Id. at 378.
237. Id. at 377.
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Spotville's in forma pauperis status and the payment of the filing fee
"did not change the set of rules pursuant to which Spotville tendered
his petition."

23 s

42 U.S.C. § 1983 Complaints

In Dory v. Ryan,2 39 the United States Court of Appeals for the
Second Circuit concluded that the same concerns which prompted the
Supreme Court, in Houston, to conclude that a pro se prisoner's docu-
ments are filed at the moment the documents are given to prison au-
thorities for forwarding was equally applicable to the filing of 42
U.S.C. § 1983 complaints by pro se inmates.240 In Dory, Rowland W.
Dory was an inmate who mailed a complaint under 42 U.S.C. § 1983
to the United States District Court for the Eastern District of New
York.2 4 1 The complaint alleged that public officials involved in his
conviction, while acting under color of law, deprived him of his consti-
tutional rights by using "an extra-judicial conspiracy to deny him a
fair trial."24 2 The district court dismissed his complaint because,
among other reasons, the complaint was untimely filed under the
three-year statute of limitations for section 1983 claims, which is
based on the statute of limitations applicable to personal injury claims
in the State of New York. 24 3 The district court reasoned that because
Dory's complaint was not filed until after the three-year statute of lim-
itations had expired, the complaint was not timely filed. 24 4

Dory appealed the decision of the district court to the United
States Court of Appeals for the Second Circuit, arguing that the dis-
trict court erred in finding that his complaint was untimely filed. 245

The Second Circuit reversed, concluding that the Supreme Court's de-

238. Id.
239. 999 F.2d 679 (2d Cir. 1993).
240. Dory v. Ryan, 999 F.2d 679, 680, 682 (2d Cir. 1993). Section 1983 states, in

relevant part, that:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress, except that
in any action brought against a judicial officer for an act or omission taken in
such officer's judicial capacity, injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was unavailable. For the
purposes of this section, any Act of Congress applicable exclusively to the Dis-
trict of Columbia shall be considered to be a statute of the District of Columbia.

42 U.S.C. § 1983 (1994 & Supp. 1996).
241. Dory, 999 F.2d at 680.
242. Id. at 680-81.
243. Id. at 681.
244. Id.
245. Id. at 680-81.
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cision in Houston, which held that pro se prisoners' documents are
considered filed when delivered to prison authorities for forwarding to
the clerk of court, should also apply to the filing of section 1983 com-
plaints by pro se inmates. 246 The Second Circuit found that the statu-
tory language governing the filing of section 1983 complaints was
similar to the statutory language concerning the filing of notices of
appeal at issue in Houston in that neither statute defined the term
"filed."247 The court declared that pro se complainants are subject to
the same disadvantages endured by the prisoner litigant in Hous-
ton.2 4s Specifically, the court stated that pro se complainants cannot:
(1) ensure that a court clerk will receive their legal documents; (2)
personally deliver their complaint to the United States Postal Service;
or (3) call the court to find out whether their documents were properly
filed.

24 9

Similarly, in Lewis v. Richmond City Police Department,2 50 the
United States Court of Appeals for the Fourth Circuit held that a pris-
oner's pro se section 1983 complaint is filed when the complaint is de-
livered to prison officials for forwarding to the district court clerk. 25 1

In Lewis, Manuel Lewis, an inmate acting pro se, deposited a com-
plaint in a prison mailbox two days prior to expiration date of the ap-
plicable statute of limitations. 25 2 The complaint, alleging excessive
force on the part of police officers while arresting Lewis for robbery,
was sent to the United States District Court for the Eastern District of
Virginia and received by the court clerk three days after the statute of
limitations had expired. 25 3 The district court dismissed Lewis' com-
plaint as untimely filed under Virginia's two-year statute of limita-
tions for section 1983 claims. 254 The district court noted that
documents are deemed filed on the date they are received by the court
clerk rather than the date on which they are stamped "filed."25 5 The

246. Id. at 680, 682-83.
247. Id. at 682 (quoting FED. R. CIv. P. 5(e), which provides that "[t]he filing of pa-

pers with the court as required by these rules shall be made by filing them with the
clerk of the court;" FED. R. App. P. 4(a)(1), at the time of Houston, provided that a notice
of appeal "shall be filed with the clerk of the district court").

248. Id.
249. Id.
250. 947 F.2d 733 (4th Cir. 1991).
251. Lewis v. Richmond City Police Dept., 947 F.2d 733, 733-34 (4th Cir. 1991).
252. Lewis, 947 F.2d at 734.
253. Id. at 734-35.
254. Id. Section 1983 claims have no statute of limitations of their own. Id. at 735.

Therefore, these claims are subject to the statute of limitations applicable to personal
injury claims in the forum state of the district court in which they are brought. Id.

255. Lewis, 947 F.2d at 735.

2000]



CREIGHTON LAW REVIEW

court determined that, because Lewis' complaint was received after
the statute of limitations had expired, his complaint was untimely.256

Lewis appealed the decision of the district court to the United
States Court of Appeals for the Fourth Circuit, arguing that the dis-
trict court erred in finding that the complaint was untimely filed.2 5 7

The Fourth Circuit reversed, holding that a section 1983 complaint
submitted by a pro se inmate should be considered filed at the time
the complaint is delivered to prison officials for forwarding to the court
clerk. 258 The Fourth Circuit recognized that its holding extended the
Supreme Court's holding in Houston by applying the prison mailbox
rule to section 1983 complaints. 259 The Fourth Circuit found that the
concerns announced by the Supreme Court in Houston were also pres-
ent in Lewis' case.260 The court stated that the pro se litigant's con-
cerns include: (1) that pro se litigants are unable to monitor the mail
in the same way other litigants are; (2) they are unaware of the delays
and cannot remedy these problems even if they do find out about
them; (3) they are unable to personally deliver the document to the
clerk; and (4) they must rely on prison authorities who may have
every reason to delay the mailing of the document. 261 The Fourth Cir-
cuit reasoned that the Houston Court itself gave no indication that its
decision should apply only to habeas corpus appeals, but rather, only
had opportunity to apply its holding to those appeals. 262

In another section 1983 case, Cooper v. Brookshire,2 63 the United
States Court of Appeals for the Fifth Circuit concluded that a federal
prisoner's pro se section 1983 complaint is filed on the date that the
complaint is delivered to prison officials for forwarding to the court
clerk-not when the complaint is received by the clerk. 264 In Cooper,
Christopher Columbus Cooper drafted a complaint pursuant to 42
U.S.C. § 1983, alleging that Ector County, Texas, prison officials vio-
lated his constitutional rights because they subjected him to cruel and
unusual punishment by placing him in solitary confinement without
notice or hearing. 265 Cooper deposited the complaint in the prison's
mail system designed for legal mail four days before the relevant stat-

256. Id. at 734-35.
257. Id. at 733-35.
258. Id. at 734.
259. Id.
260. Id. at 735.
261. Id.
262. Id. at 736.
263. 70 F.3d 377 (5th Cir. 1995).
264. Cooper v. Brookshire, 70 F.3d 377, 377-78 (5th Cir. 1995).
265. Cooper v. Brookshire, 880 F. Supp. 481, 482 & n.2 (W.D. Tex. 1994), rev'd, 70

F.3d 377 (5th Cir. 1995).
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ute of limitations expired.2 66 The clerk of the United States District
Court for the Western District of Texas received the complaint one day
after the statute of limitations had expired, and the complaint was
dismissed as untimely filed. 26 7 The court reasoned that if the prison
mailbox rule is extended to all filings, then a "cascade of exceptions...
would engulf the rule erected by the filing deadline" and, therefore,
Cooper's late-filed complaint must be considered untimely. 268

Cooper appealed the decision of the district court to the United
States Court of Appeals for the Fifth Circuit, arguing that the district
court erred in dismissing his complaint as untimely filed. 26 9 The Fifth
Circuit reversed, holding that Cooper's complaint should be deemed
filed on the date that he delivered the complaint to prison officials for
mailing to the district court clerk.2 70 The Fifth Circuit found that the
statute at issue in Cooper was similar to the statute at issue in the
Supreme Court's Houston decision. 27 1 The Fifth Circuit stated that
the language of Federal Rule of Civil Procedure 5(e), which governs
section 1983 complaints, was sufficiently similar to Federal Rule of
Appellate Procedure 4(a)(1)-the rule at issue in Houston.27 2 The
court explained that an identical interpretation is required in the
Cooper case because the Court in Houston never indicated that its de-
cision should be limited to notices of appeal. 273 The Fifth Circuit also
noted that the length of the statute of limitations involved in different
statutes was irrelevant in determining whether the prison mailbox
rule should apply.2 74 The court reasoned that the statutes of limita-
tions generally "reflect ... the relative degree . . .of difficulty of the
tasks involved."2 75 The court reasoned that a section 1983 complaint
is allowed a longer statute of limitations because the task of preparing
and filing this complaint is more difficult than other filings with a
shorter statute of limitations.2 76 The court further reasoned that not
allowing pro se prisoners' complaints to be considered filed when de-
posited with prison officials for forwarding simply because of a longer

266. Cooper, 880 F. Supp. at 482.
267. Id. at 483.
268. Id.
269. Cooper, 70 F.3d at 377-78.
270. Id. at 378.
271. Id.
272. Id. at 378-80.
273. Id. at 380 (citing Hamm v. Moore, 984 F.2d 890, 892 (8th Cir. 1992)).

274. Id. The Fifth Circuit noted that, in federal courts, the statute of limitations for
section 1983 actions is borrowed from the "forum state's general personal injury limita-
tions period." Id. at 380 & n.2.

275. Cooper, 70 F.3d at 380.
276. Id.
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statute of limitations period would ignore the underlying policy of the
Houston decision-fairness to the pro se litigant. 277

Similarly, in Garvey v. Vaughn,2 78 the United States Court of Ap-
peals for the Eleventh Circuit held that the prison mailbox rule should
be extended to the filing of 42 U.S.C. § 1983 complaints.27 9 In Garvey,
Michael James Garvey, a state prisoner in Georgia, used the prison's
mail system to mail a section 1983 civil rights complaint to the United
States District Court for the Northern District of Georgia three days
before the expiration of the applicable statute of limitations.28 0 The
district court dismissed the complaint because the complaint was filed
after the relevant statute of limitations had expired. 28 1L The district
court explained that Federal Rule of Civil Procedure 3 governed when
a complaint is filed. 2 82 Furthermore, the court noted that a complaint
is filed, under Federal Rule of Civil Procedure 5(e), when it is received
by the court clerk. 28 3 Therefore, the court determined that because
Garvey's complaint was not received and filed by the clerk of the court
until three days after the expiration of the applicable statute of limita-
tions, the complaint was deemed untimely.28 4

Garvey appealed the decision of the district court to the United
States Court of Appeals for the Eleventh Circuit, arguing that the
prison mailbox rule should be extended to pro se prisoners whose sec-
tion 1983 complaints are delivered to prison officials before the statute
of limitations expires. 28 5 The Eleventh Circuit reversed, holding that
the Supreme Court's holding in Houston should be extended to the
filing of section 1983 complaints.28 6 The Eleventh Circuit found that
the same concerns regarding fairness to pro se litigants expressed in
Houston existed when a pro se litigant files a section 1983 com-
plaint.28 7 The court also found that Federal Rule of Civil Procedure
5(e) did not explain at what time the moment of filing occurs. 28 8 In
reaching its conclusion, the Eleventh Circuit also noted that the
Supreme Court announced the prison mailbox rule because prison offi-
cials have procedures to record mail that is delivered to them for for-

277. Id. at 380-81.
278. 993 F.2d 776 (11th Cir. 1993).
279. Garvey v. Vaughn, 993 F.2d 776, 783 (11th Cir. 1993).
280. Garvey, 993 F.2d at 777-78.
281. Id. at 778. The court borrowed the statute of limitations for this section 1983

action from Georgia's general personal injury statute of limitations. Id. In Georgia, the
statute of limitations for general personal injury claims is two years. Id.

282. Garvey, 993 F.2d at 778.
283. Id.
284. Id.
285. Id.
286. Id. at 783.
287. Id. at 780, 783.
288. Id. at 782 & n.14.
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warding.28 9 Thus, the Eleventh Circuit applied the rule announced in
Houston, which states that a prisoner must deliver documents to
prison officials for purposes of ascertaining timeliness, in order for the
prisoner to benefit from the prison mailbox rule. 290

Other Contexts Wherein the Prison Mailbox Rule Was Applied

In In re Flanagan,29 1 the United States Court of Appeals for the
Third Circuit held that three pro se prisoners' joint notice of appeal
was filed in a timely manner when they submitted the notice of appeal
to prison authorities for forwarding to the clerk of court on the last
filing day. 2 9 2 In Flanagan, three prisoners, John W. Flanagan,
Michael Savich, and Joseph F. Valverde ("the prisoners"), mailed a
joint notice of appeal from a bankruptcy court ruling to the United
States District Court for the Middle District of Pennsylvania on the
last day allowed for filing an appeal.29 3 The district court dismissed
the appeal as untimely because the notice of appeal was not received
and filed by the district court clerk until eight days after the deadline
for filing appeals expired.2 94

The prisoners appealed the decision of the district court to the
United States Court of Appeals for the Third Circuit, arguing that
their notice of appeal should have been considered timely filed because
the notice was deposited with prison officials for forwarding to the dis-
trict court clerk within the applicable statute of limitations. 29 5 The
Third Circuit reversed, holding that "the prisoners' notice of appeal
was timely filed when it was deposited with prison officials, addressed
to the clerk of the court with postage prepaid, on the last day for fil-
ing."2 96 The Third Circuit found that the prisoners deposited their
notice of appeal with prison authorities on the tenth, i.e., last, day for
filing.29 7 The Third Circuit, in reference to Houston, noted that the
special circumstances faced by pro se appellants in that case, namely
that the pro se prisoner is unable to take the steps that other litigants
can in order to monitor the processing of his notice of appeal and guar-
antee that the court clerk receives the notice and stamps it within the
statute of limitations, were also present in these pro se prisoners' ap-

289. Id. at 780-81 (citing Houston, 487 U.S. at 275).
290. Id. at 781, 783.
291. 999 F.2d 753 (3d Cir. 1993).
292. In re Flanagan, 999 F.2d 753, 753, 755 (3d Cir. 1993).
293. Flanagan, 999 F.2d at 755-56. Bankruptcy Rule 8002 allows ten days for the

filing of an appeal from a bankruptcy court ruling. Id. at 755.
294. Flanagan, 999 F.2d at 755.
295. Id.
296. Id.
297. Id. at 755-56.

20001



CREIGHTON LAW REVIEW

peal from a bankruptcy court ruling.29 8 Therefore, the court utilized
the prison mailbox rule to determine that the notice of appeal in this
case was timely filed. 29 9

In Caldwell v. Amend, 30 0 the United States Court of Appeals for
the Ninth Circuit concluded that the Supreme Court's holding in
Houston would justify a similar extension of the prison mailbox rule to
the filing of a Federal Rule of Civil Procedure 50(b) motion for judg-
ment notwithstanding the verdict. 3 0 1 The Ninth Circuit also ruled
that, absent a mail log from a prison mail system dedicated to legal
mailings, a prisoner's declaration of a claimed mailing date is suffi-
cient to shift to the opposing party the burden of proving an adverse
contention. 30 2 In Caldwell, Lawrence Caldwell, a prisoner acting pro
se, instituted a civil action in the United States District Court for the
District of Oregon. 30 3 Caldwell alleged that two United States Mar-
shals damaged property confiscated in a search of Caldwell's home.30 4

The district court found for the United States Marshals on January
29, 1992, and Caldwell made a motion for judgment notwithstanding
the verdict, dated February 10, 1992, which was received by the clerk
of the district court on February 21, 1992.3 0 5 On April 2, 1992, the
district court denied his motion as untimely filed because the clerk of
the court had not filed the motion within the sixty-day statute of limi-
tations applicable to the filing of these motions.30 6

Caldwell appealed the district court's decision to the United
States Court of Appeals for the Ninth Circuit, which found that Cald-
well filed his notice of appeal within sixty days of the lower court's
rejection of his Rule 50(b) motion. 30 7 However, the Ninth Circuit
could not conclude from the record whether or not Caldwell delivered
his motion to prison authorities before the ten-day filing deadline had

298. Id. at 755, 757-58.
299. Id. at 757-58.
300. 30 F.3d 1199 (9th Cir. 1994).
301. Caldwell v. Amend, 30 F.3d 1199, 1199-1201 (9th Cir. 1994). FED. R. Civ. P.

50(b) states that:
If, for any reason, the court does not grant a motion for judgment as a matter of
law made at the close of all the evidence, the court is considered to have sub-
mitted the action to the jury subject to the court's later deciding the legal ques-
tions raised by the motion. The movant may renew its request for judgment as
a matter of law by filing a motion no later than 10 days after entry of judg-
ment-and may alternatively request a new trial or join a motion for a new
trial under Rule 59.

FED. R. Civ. P. 50(b).
302. Caldwell, 30 F.3d at 1202-03.
303. Id. at 1200.
304. Id.
305. Id.
306. Id.
307. Id. at 1199-1200. On appeal, the United States argued that Caldwell's notice of

appeal had also been untimely filed. Id. at 1200.
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expired. 30 8 Thus, the Ninth Circuit remanded the case to the district
court for a determination of whether Caldwell met the filing
deadline.

30 9

On remand, the district court rejected Caldwell's contention that
his Rule 50(b) motion was filed on February 10, 1992, the date Cald-
well placed the motion in the prison's legal mailbox.3 10 The district
court reasoned that the Ninth Circuit's decision in Miller v. Sum-
ner3 1 1 required a rejection of Caldwell's contention.3 12 The district
court relied on Miller, which stood for the proposition that a prisoner
cannot simply use a regular mailbox, but must mail his motion
through a prison mail log system to benefit from the prison mailbox
rule.

3 1 3

Caldwell again appealed the decision of the district court to the
United States Court of Appeals for the Ninth Circuit, arguing that the
district court erred in holding that his motion was untimely filed.3 14

The Ninth Circuit reversed, concluding that the policies underlying
the Supreme Court decision in Houston warranted an extension of the
prison mailbox rule for Rule 50(b) motions.3 15 The Ninth Circuit
ruled that the prison mailbox rule applies to the context of Rule 50(b)

motions, which have time restraints allowing for less room to delay
than the statute analyzed in Houston.3 16 The court further concluded
that the evidentiary burden of showing that a pro se petitioner did not
timely comply with procedural deadlines in submitting documents to
prison officials is upon the opposing party.31 7 The Ninth Circuit found
that the costlier alternative (to the movant) of using certified mail was
of no consequence in this case because the court did not believe that a
prisoner should be required to use this more expensive option in order
to take advantage of the prison mailbox rule. 318 The court reasoned
that the fact that the prison had set aside special procedures for log-
ging legal mail allowed for the determination that delivery to prison
officials was sufficient to constitute filing with a court clerk.3 19

308. Caldwell, 30 F.3d at 1200-01 (citing Miller v. Sumner, 921 F.2d 202-03 (9th
Cir. 1990)).

309. Id. at 1200.
310. Id.
311. 921 F.2d 202 (9th Cir. 1990).
312. Caldwell, 30 F.3d at 1200.
313. Id. at 1200-01 (citing Miller, 921 F.2d at 202-03, which states that "the pro se

prisoner has 'only ten days instead of the thirty days the Houston appellants had' to file
the Rule 50(b) motion").

314. Id. at 1200.
315. Id. at 1201.
316. Id.
317. Id. at 1202-03.
318. Id. at 1201, 1203.
319. Id.
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CASES WHICH DID NOT APPLY THE PRISON MAILBOX RULE

In Allen v. Dowd,3 20 the United States Court of Appeals for the
Eighth Circuit concluded that the rule announced in Houston is lim-
ited to notices of appeal and does not apply to the filing of habeas
corpus petitions. 32 1 In Allen, Isaac Edward Allen mailed a petition for
a writ of habeas corpus to the United States District Court for the
Eastern District of Missouri. 32 2 The petition was received and filed by
the clerk after the applicable statute of limitations, in regard to the
sentence that Allen was seeking to have reversed, had expired.32 3 The
district court dismissed the petition because Allen did not satisfy the
28 U.S.C. § 2254 requirement that a prisoner be "in custody" on the
date the petition is filed. 3 24 The court held that Allen did not satisfy
the "in custody" requirement because his sentence expired before his
petition was filed. 325

Allen appealed the decision of the district court to the United
States Court of Appeals for the Eighth Circuit, arguing that he satis-
fied the "in custody" requirement because his petition was filed on the
date the petition was mailed, not the date the petition was received by
the clerk of the district court. 326 The Eighth Circuit affirmed, con-
cluding that the district court did not err in ruling that the prison
mailbox rule was confined to notices of appeal and, therefore, Allen's
petition was not filed on the date the petition was mailed. 32 7 The
court noted that Allen's case did not involve a notice of appeal nor any
filing having a thirty-day deadline. 3 28 Subsequently, the court con-
cluded that because the prison mailbox rule did not apply to petitions
for habeas corpus, Allen was no longer "in custody" under the sentence
he was challenging in his petition when the clerk of court filed the
petition. 32 9

320. 964 F.2d 745 (8th Cir. 1992).
321. Allen v. Dowd, 964 F.2d 745, 745-46 (8th Cir. 1992). Allen was decided before

the enactment of the AEDPA. Compare Allen, 964 F.2d at 745 (noting the case was
decided on May 13, 1992) with Nichols, 172 F.3d at 1068, 1071 (stating that the
AEDPA's effective date was April 24, 1996).

322. Allen, 964 F.2d at 745.
323. Id. at 745-46.
324. Id. Section 2254(a) stated that:

The Supreme Court, a Justice thereof, a circuit judge, or a district court shall
entertain an application for a writ of habeas corpus in behalf of a person in
custody pursuant to the judgment of a State court only on the ground that he is
in custody in violation of the Constitution or laws or treaties of the United
States.

28 U.S.C. § 2254(a) (1994).
325. Allen, 964 F.2d at 745.
326. Id.
327. Id. at 746.
328. Id.
329. Id. at 745-46.
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Likewise, in Nigro v. Sullivan,3 30 the United States Court of Ap-
peals for the Ninth Circuit concluded that the prison mailbox rule did
not apply where an administrative agency defined when a document is
considered filed. 3 3 1 In Nigro, E. Robert Nigro was a federal prisoner
who attempted to appeal a Bureau of Prisons Regional Director's deci-
sion dismissing a complaint he filed with the Bureau, requesting that
the results of a drug test be taken off his record. 332 After the Bureau
dismissed his appeal because the appeal was untimely filed, Nigro
filed a petition for a writ of habeas corpus with the United States Dis-
trict Court for the Central District of California. 333

The district court magistrate judge found that Nigro failed to
show that he suffered prejudice by the Bureau of Prisons which re-
sulted in his appeal being untimely filed.33 4 The magistrate reasoned
that because the time period for presenting arguments to the Bureau
of Prisons' General Counsel's Office passed, Nigro had procedurally
defaulted on his administrative remedy. 335 Subsequently, the district
court adopted the magistrate judge's decision.336

Nigro appealed the decision of the district court to the United
States Court of Appeals for the Ninth Circuit, arguing that the district
court erred by ruling only on his procedural default, thereby avoiding
the merits of the habeas corpus petition he filed. 33 7 The Ninth Circuit
affirmed, concluding that Houston did not require a finding that
Nigro's appeal was timely filed in the General Counsel's Office of the
Bureau of Prisons.338 The Ninth Circuit declared that when the term
"filed" is defined by an administrative regulation, the prison mailbox
rule does not apply.3 39

Likewise, in Guirguis v. INS,340 the United States Court of Ap-
peals for the Fifth Circuit ruled that the prison mailbox rule does not

330. 40 F.3d 990 (9th Cir. 1994).
331. Nigro v. Sullivan, 40 F.3d 990, 990, 992-93, 997 (9th Cir. 1994).
332. Nigro, 40 F.3d at 992.
333. Id. at 990, 992-93.
334. Id. at 993, 997.
335. Id. at 993. The court noted that the Bureau of Prisons' administrative remedy

procedure provides that upon receipt of a notice of appeal, the appropriate Bureau of
Prisons personnel "[aicknowledge receipt of a complaint or appeal by returning to the
inmate a receipt," and that "[a] complaint or appeal is considered filed when the receipt
is issued." Id. at 992.

336. Nigro, 40 F.3d at 993.
337. Id. at 990, 993, 998.
338. Id. at 998.
339. Id. at 994. The court noted that the Bureau of Prisons' administrative remedy

procedure provides that, upon receipt of a notice of appeal, the appropriate Bureau of
Prisons personnel "[aicknowledge receipt of a complaint or appeal by returning to the
inmate a receipt," and that "[a] complaint or appeal is considered filed when the receipt
is issued." Id. at 992.

340. 993 F.2d 508 (5th Cir. 1993).
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apply for petitions where the Federal Rules of Appellate Procedure
provide a definition of the term "filed."3 4 1 In Guirguis, an immigra-
tion judge ordered that Mouawad Guirguis be deported under the Im-
migration and Nationality Act 3 42 because Guirguis was considered an
aggravated felon.34 3 Guirguis filed an appeal with the Board of Immi-
gration Appeals ("BIA"). 34 4 The BIA dismissed the prisoner's appeal,
thereby making the order of deportation final on March 2, 1993. 3 45

Guirguis filed a petition for review of the BIA dismissal with the
United States Court of Appeals for the Fifth Circuit, arguing that the
prison mailbox rule applies in this case because he was in the custody
of the INS.3 46 Guirguis filed an appeal with the Fifth Circuit on April
2, 1993. 34 7 The Fifth Circuit determined that the petition for review
was untimely filed because the petition was filed thirty-one days after
the BIA entered its order of dismissal-one day after the statute of
limitations had expired. 348 Therefore, the court concluded that it did
not have jurisdiction to hear Guirguis' petition.3 49 The Fifth Circuit
reasoned that Federal Rule of Appellate Procedure 25(a) provides a
definition of when documents are considered filed, stating that "filing
shall not be timely unless the papers are received by the clerk within
the time fixed for filing."350 The court found that the prison mailbox
rule did not apply in this case, because Federal Rule of Appellate Pro-
cedure 25(a) controlled Guirguis' appeal, whereas the appeal in Hous-
ton was controlled by Rules 3(a) and 4(a), which do not provide a
definition of when documents are considered filed. 35 1

Similarly, in Miller v. Sumner,3 52 the United States Court of Ap-
peals for the Ninth Circuit declared that in order for the prison
mailbox rule to apply, a prisoner must deliver his documents to prison
authorities for mailing, thus, allowing the documents to be entered
into the prison mail log.35 3 In Miller, Roosevelt Miller filed a petition
for a writ of habeas corpus with United States District Court for the

341. Guirguis v. INS, 993 F.2d 508, 508, 510 (5th Cir. 1993).
342. Immigration and Nationality Act of 1952, Pub. L. No. 82-414, 66 Stat. 204

(codified as amended in scattered sections of 8 U.S.C.).
343. Guirguis, 993 F.2d at 508-09.
344. Id. at 509.
345. Id.
346. Id.
347. Id.
348. Id. at 509-10 (stating that petitions for review by convicted aliens are con-

trolled by 8 U.S.C. § 1105a(a)(1), which provides a thirty-day limitation period for these
petitions, and FED. R. App. P. 15(a) and 25(a), which provide exactly what constitutes
filing in this context).

349. Id. at 510.
350. Id. (citations omitted).
351. Id. at 509-10.
352. 921 F.2d 202 (9th Cir. 1990).
353. Miller v. Sumner, 921 F.2d 202, 202-03 (9th Cir. 1990).
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District of Nevada.35 4 The district court denied the Miller's petition,
and Miller mailed a notice of appeal to the United States Court of Ap-
peals for the Ninth Circuit. 35 5 The clerk of the Ninth Circuit Court of
Appeals received and filed the notice after the applicable statute of
limitations had expired. 35 6 The court, noting that notices of appeal
from prisoners acting pro se are considered filed when the notices are
delivered to prison officials for forwarding to a court, remanded the
case to the district court to determine whether Miller had delivered
his notice of appeal to prison officials before the statute of limitations
had expired. 35 7 The district court, relying on declarations from Miller
and another prisoner that Miller had placed the notice of appeal in a
mailbox inside the prison before the statute of limitations had expired,
concluded that Miller had timely filed his notice of appeal.3 58

The State of Nevada appealed the district court decision to the
Ninth Circuit Court of Appeals, arguing that the evidence that the
district court considered was entirely documentary and offered no
proof of the date that Miller mailed the notice of appeal.3 59 The court
vacated the district court's finding and dismissed Miller's petition.3 6 0

The court concluded that the inmate was not entitled to the benefits of
the prison mailbox rule because he did not use the prison's mail log
system to mail his notice of appeal. 36 1 The court explained that the
prison's mail log system requires prison officials to enter into a log the
time mail is submitted to them for disbursement to the Postal Ser-
vice.3 6 2 The court stated that use of the prison's mail log system "is
the only way to avoid uncertainty and chicanery."36 3 Consequently,
the Ninth Circuit found that Miller failed to use the prison mail log
system, but instead used a regular mailbox inside the prison and,
therefore, set aside the decision of the district court.3 64

ANALYSIS

In Nichols v. Bowersox,3 65 the United States Court of Appeals for
the Eighth Circuit held that a petitioner whose conviction was final
before the enactment and effective date of the Antiterrorism and Ef-

354. Miller, 921 F.2d at 203.
355. Id.
356. Id. at 202-03.
357. Id.
358. Id. at 203.
359. Id.
360. Id. at 204.
361. Id. at 203-04 (citing Houston, 487 U.S. at 275).
362. Id. (citing Houston, 487 U.S. at 275).
363. Id. at 204.
364. Id. at 203-04.
365. 172 F.3d 1068 (8th Cir. 1999).

20001



CREIGHTON LAW REVIEW

fective Death Penalty Act 366 ("AEDPA") should be given a one-year
grace period from that date in which to file habeas corpus petitions.367

The Eighth Circuit also declared that the prison mailbox rule applies
to a pro se prisoner's petition for a writ of habeas corpus. 368 Finally,
the Eighth Circuit announced, "[fior the sake of consistency," the same
requirements that apply to notices of appeal also apply to habeas peti-
tions filed by a pro se inmate.369 The court explained that these re-
quirements demand that a prisoner place his petition in the prison's
"internal mail system on or before the last day for filing," and that the
prisoner use the prison's legal mail system, if available.370

In Nichols, the United States Court of Appeals for the Eighth Cir-
cuit correctly held that prisoners should be allowed a grace period in
which to file their petitions or motions because the one-year statute of
limitations now applies to habeas petitions. 371 Additionally, the court
correctly extended the prison mailbox rule, concluding that a pro se
prisoner's petition for a writ of habeas corpus should be deemed filed
at the moment that it is delivered to prison officials for forwarding to a
district court. 372 The Eighth Circuit's analysis of Houston v. Lack373

and its rule requiring that prisoners benefiting from the prison
mailbox rule use the prison's system for logging outgoing mail also led
the court to correctly conclude that, "for the sake of consistency," the
same requirements as apply to notices of appeal apply to habeas peti-
tions by a pro se inmate.374 Therefore, in order to benefit from the
prison mailbox rule, the inmate must deposit his document in the
prison's "internal mail system on or before the last day for filing."375

The legitimacy of the court's decision is advanced further when viewed
in light of recent decisions made in other circuit courts concerning the
prison mailbox rule.

3 7 6

366. Pub. L. No. 104-132, 110 Stat. 1217, 1220 (codified as amended in scattered
sections of 28 U.S.C.).

367. Nichols v. Bowersox, 172 F.3d 1068, 1070, 1073 (8th Cir. 1999).
368. Nichols, 172 F.3d at 1068, 1074-77 (stating that the Eighth Circuit's earlier

decision in Allen v. Dowd, 964 F.2d 745, 745-46 (8th Cir. 1992), which did not apply the
prison mailbox rule to a habeas corpus petition, was no longer viable).

369. Id. at 1077 n.5.
370. Id.
371. See infra notes 377-407 and accompanying text.
372. See infra notes 408-509 and accompanying text.
373. 487 U.S. 266 (1988).
374. See infra notes 510-54 and accompanying text.
375. Nichols, 172 F.3d at 1074-75, 1077 n.5 (citing FED. R. App. P. 4(c)(1)). In Hous-

ton v. Lack, the United States Supreme Court called the prison mailbox rule a "bright-
line" rule, meaning that "because reference to prison mail logs will generally be a
straightforward inquiry, making filing turn on the date the pro se prisoner delivers the
notice to prison authorities for mailing is a bright-line rule, not an uncertain one."
Houston v. Lack, 487 U.S. 266, 275 (1988).

376. See infra notes 377-555 and accompanying text.
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THE GRACE PERIOD HOLDING

The Eighth Circuit's concern for pro se prisoners led the court to
determine that the statute of limitations imposed by the AEDPA
should not be used to eliminate preexisting claims. 37 7 The court de-
termined that application of the AEDPA's one-year statute of limita-
tions on habeas corpus petitions would have barred prisoners from
seeking habeas corpus relief whose convictions were final more than
one year before the AEDPA's effective date.378 The Nichols court
noted that an inequity would result if a grace period were not applied
to petitions from prisoners whose convictions were final prior to the
effective date of the AEDPA.37 9 The court found that where the "ap-
plication of a new limitation period would wholly eliminate claims for
substantive rights or remedial actions considered timely under the old
law, the application is impermissibly retroactive." 38 0 The Supreme
Court and several other circuits, including the First, Second, Third,
Fourth, Fifth, and Tenth Circuit Courts of Appeals, previously recog-
nized the unfairness that would result from a rule that eliminated
preexisting claims upon the enactment of a new statute.38 1 The Nich-
ols decision, along with decisions from these other courts, fairly and
equitably grants a reasonable time during which litigants can bring
their habeas corpus petitions.38 2

The Eighth Circuit's determination that one year after the effec-
tive date of the AEDPA is a "reasonable time" in which to bring
habeas corpus petitions is in line with several courts that have also set
their grace period at one year. 38 3 For example, in Wilson v. Isem-
inger,3 84 the United States Supreme Court stated that statutes "could
not bar the existing rights of claimants without affording [an] opportu-
nity [for claimants to try their claims in court, and that] if it should
attempt to do so, it would not be a statute of limitations, but an unlaw-

377. See infra notes 378-407 and accompanying text.
378. Nichols, 172 F.3d at 1071, 1073 (quoting Brown v. Angelone, 150 F.3d 370, 373

(4th Cir. 1998).
379. Id. at 1073 (citing Brown, 150 F.3d at 373).
380. Id. (citations omitted).
381. See infra notes 383-407 and accompanying text.
382. See infra notes 383-407 and accompanying text.
383. Compare Nichols, 172 F.3d at 1073 (stating that "we hold that a one-year filing

grace period, beginning on April 24, 1996, shall apply for habeas petitions") with, e.g.,
United States v. Gray, 182 F.3d 762, 764 (10th Cir. 1999) (declaring that "[b]ecause
appellant's conviction became final in 1995, he had one year from the April 24, 1996,
effective date of the [AEDPAI"); Rogers v. United States, 180 F.3d 349, 358 (1st Cir.
1999) (providing that "for causes of action accruing before AEDPA's effective date, the
grace period . . .ended on April 24, 1997"), cert. denied, 120 S. Ct. 958 (2000); and
United States v. Flores, 135 F.3d 1000, 1006 (5th Cir. 1998) (stating that "petitions
attacking convictions or sentences which became final prior to the AEDPA's effective
date will be accorded the one-year post-AEDPA period").

384. 185 U.S. 55 (1902).

2000]



CREIGHTON LAW REVIEW

ful attempt to extinguish rights arbitrarily."38 5 The Court then stated
that "[ilt is essential that such statutes allow a reasonable time after
they take effect for the commencement of suits upon existing causes of
action."

3 86

Similarly, in Burns v. Morton,38 7 the United States Court of Ap-
peals for the Third Circuit concluded that "applying [section]
2244(d)(1) to bar the filing of a habeas petition before April 24,
1997, . . . would be impermissibly retroactive." 388 The Third Circuit
rejected the idea that prisoners whose convictions were final before
the effective date of the AEDPA should be given any less than one
year to bring their petitions for habeas corpus relief.38 9 The court
then stated that "for the orderly administration of justice and to pro-
vide immediate guidance to the district courts," it was imperative to
determine that a one-year grace period should now apply to habeas
petitions by inmates whose convictions were final prior to the effective
date of the AEDPA.390

Furthermore, in Brown v. Angelone,39 1 the United States Court of
Appeals for the Fourth Circuit determined that a new statute of limi-
tations cannot be applied in a way that eliminates causes of action
without affording a reasonable time for those affected to initiate their
action.3 92 The Fourth Circuit noted that when new statutes of limita-
tion would bar existing claims, courts have traditionally allowed liti-
gants the balance of unexpired time under the law as the law existed
before the amendment was passed, so long as that time did not exceed
the new statutory limit.3 93 The court found that the new AEDPA stat-
ute of limitations was short enough that the one-year limitation period
and the "reasonable time" to file should "coalesce."394

Also, in Ross v. Artuz, 395 the United States Court of Appeals for
the Second Circuit noted that Congress did not specify a grace period
when it enacted the AEDPA and, therefore, adopted the one-year
grace period for the filing of section 2255 motions under the
AEDPA.3 96 In announcing the grace period, the Second Circuit noted
that "[i] n adopting a new limitations period, the legislature may spec-

385. Wilson v. Iseminger, 185 U.S. 55, 62 (1902).
386. Wilson, 185 U.S. at 62.
387. 134 F.3d 109 (3d Cir. 1998).
388. Burns v. Morton, 134 F.3d 109, 109, 111 (3d Cir. 1998).
389. Burns, 134 F.3d at 111.
390. Id. at 112.
391. 150 F.3d 370 (4th Cir. 1998).
392. Brown v. Angelone, 150 F.3d 370, 370, 373 (4th Cir. 1998).
393. Brown, 150 F.3d at 375 (quoting Flores, 135 F.3d at 1005 (citations omitted)).
394. Id. (citations omitted).
395. 150 F.3d 97 (2d Cir. 1998).
396. Ross v. Artuz, 150 F.3d 97, 97, 100-01 (2d Cir. 1998).
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ify the grace period during which the pertinent claims may be as-
serted following the statute's enactment, and if it does so, the grace
period specified will generally provide the measure of the required
'reasonable time."' 3 97 The Second Circuit further noted that "[if,
however, the statute is silent as to the grace period to be allowed, the
courts must fashion a grace period that is appropriate 'in view of the
subject-matter."

398

The Eighth Circuit, realizing the unfairness that would result
from a strict reading of the AEDPA's provisions, correctly decided
Nichols based upon the reasoning used by the Second Circuit in Ross
as well as the reasoning used by the Third and Fourth Circuits in
Burns and Brown, respectively. 39 9 In Nichols, the Eighth Circuit
faced the situation of whether to allow prisoners, whose convictions
were final before the effective date of the AEDPA, one full year after
that date to file their habeas petitions.40 0 The Second, Third, and
Fourth Circuits all believed that the prisoners whose convictions were
final before the effective date of the AEDPA should be allowed a full
year to bring their claims because the AEDPA did not state whether a
grace period should be allowed. 40 1 Similarly, the Eighth Circuit also
noted that the AEDPA was silent on the question of whether a grace
period should be allowed. 40 2 Therefore, the Eighth Circuit decided
that it would fashion a grace period, and the court determined that
the appropriate grace period should be one year in length. 40 3 The
Eighth Circuit, similar to several other courts and their decisions con-
cerning statutes with a retroactive effect, also found that the applica-
tion of a new statute of limitations which would completely eliminate
claims that had previously existed would be "impermissibly retroac-

397. Ross, 150 F.3d at 100 (citing Texaco, Inc. v. Short, 454 U.S. 516, 532 (1982);
Wilson, 185 U.S. at 62-63).

398. Id. at 100 (citing United States v. Morena, 245 U.S. 392, 397 (1918)).
399. See infra notes 400-04 and accompanying text.
400. Nichols, 172 F.3d at 1072-73.
401. See supra notes 387-98 and accompanying text. In Ross, the Second Circuit did

not abrogate its earlier reasoning in Peterson v. Demskie, 107 F.3d 92 (2d Cir. 1997), in
which the court stated that it would not allow a full one-year grace period. Ross, 150
F.3d at 101. However, the Ross court stated that a petition, though timely under the
AEDPA, could still be dismissed upon a showing that a prisoner delayed in filing his
petition. Id. at 103.

402. Nichols, 172 F.3d at 1069-77.
403. Id. at 1072-73.
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tive."40 4 The Nichols court also stated that the "reasonable time" and
the new one-year statute of limitations should "coalesce."40 5

Based upon these other circuit court decisions, the Nichols court
properly concluded that a great injustice would result if a grace period
were not applied to petitions from prisoners whose convictions became
final prior to the effective date of the AEDPA.40 6 Because the Eighth
Circuit determined that one year after the effective date of the AEDPA
constitutes a "reasonable time" in which to bring these habeas peti-
tions is in line with decisions from several other circuits, the court's
decision that a one-year grace period should be applied was the just
result.

40 7

APPLYING THE PRISON MAILBOX RULE

In Nichols, the Eighth Circuit correctly applied the prison
mailbox rule when the court held that a pro se prisoner's petition for
federal habeas corpus relief should be deemed filed at the moment
that it is delivered to prison officials for forwarding to the clerk of the
court. 40 8 In making its finding, the court analyzed the public policy
concerns of fairness behind the United States Supreme Court ruling
in Houston as well as the rationale used in other circuit court deci-
sions extending the mailbox rule. 40 9 The court noted that before the
enactment of the AEDPA, no statute of limitations existed to govern
the filing of habeas corpus petitions.4 10 As the Third Circuit noted in
Burns v. Morton,41 1 before the enactment of the AEDPA, applying the
prison mailbox rule to habeas petition filing "was simply unneces-

404. Compare id. at 1073 (stating that "[w]hen application of a new limitation pe-
riod would wholly eliminate claims for substantive rights or remedial actions considered
timely under the old law, the application is impermissibly retroactive") (citations omit-
ted) with Burns, 134 F.3d at 111 (declaring that "[w]e agree that applying § 2244(d)(1)
to bar the filing of a habeas petition before April 24, 1997,... would be impermissibly
retroactive") and Brown, 150 F.3d at 373 (providing that "[w]hen application of a new
limitation period would wholly eliminate claims for substantive rights or remedial ac-
tions considered timely under the old law, the application is impermissibly retroactive")
(citations omitted). See Wilson, 185 U.S. at 62 (stating that a statute that would bar
existing claims without allowing claimants an opportunity to try their claims in court
"would not be a statute of limitations, but an unlawful attempt to extinguish rights
arbitrarily, whatever might be the purport of its provisions").

405. Nichols, 172 F.3d at 1073 (citing Brown, 150 F.3d at 373) (citations omitted).
406. See supra notes 383-405 and accompanying text.
407. See supra notes 383-405 and accompanying text.
408. See infra notes 409-509 and accompanying text.
409. Nichols, 172 F.3d at 1073, 1075-76.
410. Id. at 1071 & n.3. Compare Moore v. United States, 173 F.3d 1131, 1134 (8th

Cir. 1999) (stating that "[p]rior to [the] enactment of the AEDPA, federal prisoners
could collaterally attack their convictions using § 2255 'at any time'") with Brown, 150
F.3d at 371 (stating that "[pirior to [the] enactment of the AEDPA, no statute limited
the time available for a prisoner to file a habeas petition").

411. 134 F.3d 109 (3d Cir. 1998).
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sary."4 12 On April 24, 1996, the AEDPA became effective and placed a
limit on the time period in which petitions for writ of habeas corpus
could be filed to one year from the final disposition of a prisoner's
case. 4 13 Suddenly, after the enactment of the AEDPA, prisoners
whose convictions had become final more than one year prior to the
AEDPA's effective date were without a remedy.4 14

After the effective date of the AEDPA, inmates were faced with a
statutory filing deadline which can be likened not only to the thirty-
day filing time limit for the notices of appeal addressed in Houston,
but also to myriad other periods of limitation for other court filings.4 15

The circuit courts of appeals in many cases decided to adopt a prison
mailbox rule as a means of assuring that pro se litigants were not
hindered because of their status as inmates.4 16 Yet, no circuit court
had adopted the prison mailbox rule for the filing of habeas corpus
petitions until January 9, 1998.4 1

7 On that date, the United States
Court of Appeals for the Third Circuit became the first of seven cir-

412. Burns, 134 F.3d at 112.
413. Nichols, 172 F.3d at 1071. Section 2244 provides the statute of limitations to a

petition for a writ of habeas corpus. 28 U.S.C. § 2244(d)(1)(A) (Supp. 1996).
414. Moore, 173 F.3d at 1134-35.
415. Compare e.g., Nichols, 172 F.3d at 1071 (stating that "[o]n April 24, 1996, a

one-year period of limitation for filing habeas petitions went into effect as part of the
AEDPA") with Houston, 487 U.S. at 269 (stating that "the notice [of appeal has a] ...
30-day filing period . .. established by Federal Rule of Appellate Procedure 4(a)(1)");
Dory v. Ryan, 999 F.2d 679, 681 (2d Cir. 1993) (stating that "the statute of limitations
for actions under § 1983 is the statute of limitations applicable to personal injuries oc-
curring in the state in which the appropriate federal court sits. In New York, the appli-
cable statute of limitations for personal injuries is three years"); and In re Flanagan,
999 F.2d 753, 758 (3d Cir. 1993) (stating that "Bankruptcy Rule 8002(a) requir[es] that
the notice of appeal be filed within ten days after entry of the order appealed from").

416. See supra notes 387-406 and accompanying text and infra notes 439-83 and
accompanying text.

417. Burns, 134 F.3d at 109, 112. To date, six other circuits have extended the
prison mailbox rule to habeas petitions by relying on Burns. Spotville v. Cain, 149 F.3d
374, 376 (5th Cir. 1998) (citing Burns and stating that "[riecently, the Third Circuit
applied Houston [sic] to the filings of a pro se [sic] prisoner's habeas petition . . . [in]
Burns v. Morton"); Jones v. Bertrand, 171 F.3d 499, 501 (7th Cir. 1999) (citing Burns
and stating that "the circuit courts that have been faced with the issue of whether to
extend the rule to include pro se habeas petitions have almost unanimously decided to
do so"); Nichols, 172 F.3d at 1075 (citing Burns and stating that the Supreme Court's
reasoning in applying the prison mailbox rule in Houston applied with equal force to
habeas petitions under the AEDPA); Morales-Rivera v. United States, 184 F.3d 109, 111
& n.3 (1st Cir. 1999) (citing Burns and stating that "[oither circuits which have consid-
ered the issue have applied the prisoner mailbox rule to motions under 28 U.S.C. § 2254
or § 2255"); Miles v. Prunty, 187 F.3d 1104, 1107 (9th Cir. 1999) (citing Burns and stat-
ing that pro se prisoners' habeas corpus petitions are filed, for the purpose of deciding
the AEDPA's applicability, when the prisoner delivers the documents to prison officials
for mailing); and Hoggro v. Boone, 150 F.3d 1223, 1225 (10th Cir.1998) (citing Burns
and stating that a receipt showing a habeas corpus petition was placed in the prison
mail system on a particular date was sufficient evidence to establish that the petition
was filed on the mailing date).
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cuits thus far to adopt the prison mailbox rule for the filing of habeas
corpus petitions.4 18

Based on the Supreme Court's ruling in Houston and the Court's
analysis of the obstacles faced by pro se litigants, the Eighth Circuit
correctly held that prisoners acting pro se and wishing to file habeas
corpus petitions should be allowed the benefit of the prison mailbox
rule.419 In Houston, the Supreme Court concluded that notices of ap-
peal by pro se inmates should be deemed filed when these notices are
delivered to prison officials for forwarding to the clerk of a court. 420

The Supreme Court noted that Federal Rules of Appellate Procedure
3(a) and 4(a)(1) did not define the term "filed" in the context of notices
of appeal.4 21 The Houston Court found that the rules governing no-
tices of appeal required that the documents be "filed" with the district
court. 4 22 However, neither Federal Rules of Appellate Procedure 3(a)
nor 4(a)(1) "set[ I forth criteria for determining the moment at which
the 'filing' has occurred."42 3 The Court also noted that a prisoner act-
ing pro se is subject to several obstacles that other litigants do not
face.4 2 4 One of these obstacles is that a prisoner, due to his situation,
has no option but to entrust his documents to the "vagaries" of the
mail and that he must turn his documents over to prison officials
whom he cannot control and who may have every reason to delay mail-
ing of the document.4 2 5 The second obstacle is that no matter how
early the pro se prisoner tenders his documents to prison authorities
for forwarding to the court clerk, he can never be assured that they
will be filed in time.426 Finally, the pro se prisoner has no way to
monitor the processes involved in determining whether prison offi-
cials, the postal service, or the court clerk is to blame for untimely
filing.42 7 Therefore, the Court determined that notices of appeal by
pro se prisoners should be subject to a "bright-line" rule-the prison
mailbox rule-that sets the moment of filing as the time when the
prisoner delivers his notice to prison officials for forwarding. 428

Similarly in Nichols, Richard Crane filed his petition for a writ of
habeas corpus as a pro se inmate. 42 9 Because Houston and Nichols

418. Burns, 134 F.3d 109, 112. See supra note 412 and accompanying text.
419. See infra notes 421-28 and accompanying text.
420. Houston, 487 U.S. at 268, 276.
421. Id. at 272-73. Notices of appeal are subject to a thirty-day filing statute of limi-

tations. Id. at 268-69.
422. Houston, 487 U.S. at 272 (quoting FED. R. App. P. 3(a)).
423. Id. at 273 (citing Fallen v. United States, 378 U.S. 139, 144 (1964)).
424. Id. at 270-72.
425. Id. at 271.
426. Id.
427. Id. at 271, 276.
428. Id. at 275.
429. Nichols, 172 F.3d at 1069, 1071.
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both dealt with: (1) statutes that did not define the term "filing;" (2) a
filing by a pro se litigant; and (3) the same obstacles, the Eighth Cir-
cuit correctly extended the prison mailbox rule to the habeas petition
context.4 30 The Eighth Circuit found that the Nichols case was simi-
lar to Houston because the new statute of limitations imposed by the
AEDPA made habeas corpus petition filings more like the notice of
appeal in Houston, which was also governed by a statute of limita-
tions.4 3 1 The court took note of the policy reasons behind the Houston
rationale in determining whether the prison mailbox rule applied in
this situation, stating that pro se habeas corpus petitioners were now
subject to the same obstacles as the pro se appellant in Houston.4 32

The court in Nichols also found that the rules involved in this case
were not dispositive on the subject of what constituted filing, but only
stated that the rules required that the petition be filed with the dis-
trict court clerk.43 3 The court noted that no intent to define the mo-
ment of filing was contained therein, because these rules were enacted
prior to the existence of any statutory limitation period for section
2254 habeas petitions. 43 4 Further, the court found the fact that Con-
gress had "not amended Rule 3 to specifically incorporate the prison
mailbox rule for the filing of habeas petitions-as Congress so
amended Rule 4(c) of the Federal Rules of Appellate Procedure five
years after the Supreme Court's ruling in Houston v. Lack-also is not
dispositive." 435 The fact that Congress had not yet amended Rule 3 to
include the prison mailbox rule for habeas petition filing did not war-
rant the conclusion that it intended to exclude the rule from use in
this situation.4 36 In sum, the rules at issue in both Nichols and Hous-
ton did not help the two courts in determining the exact time at which
filing occurred. 4 3 7 Therefore, because Houston and Nichols both dealt
with: (1) statutes that did not define the term "filing;" (2) pro se liti-
gants; and (3) the same policy concerns, the Eighth Circuit correctly
extended the prison mailbox rule to- the filing of habeas corpus
petitions.

438

430. See supra notes 24-27, 67-70, 408-28 and accompanying text.
431. Nichols, 172 F.3d at 1075.
432. Id.
433. Id. at 1076-77. Rule 3(a) of the Rules Governing Section 2254 cases states that

a "petition 'shall be filed in the office of the clerk of the district court.'" Id. at 1076
(citations omitted). Rule 3(b) states that the clerk shall "file the petition '[u]pon receipt
of the petition and the filing fee, or an order granting leave to the petitioner to proceed
in forma pauperis, and having ascertained that the petition appears on its face to com-
ply with rules 2 and 3.'" Id. at 1076-77 (citations omitted).

434. Nichols, 172 F.3d at 1077.
435. Id.
436. Id.
437. See supra notes 24-27, 67-70, 408-28, 431-36 and accompanying text.
438. See supra notes 24-27, 67-70, 408-28, 431-36 and accompanying text.
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The prison mailbox rule was also correctly applied because the
court found that the policy reasons in favor of the extension of the
prison mailbox rule are strong, and injustice may result from not ap-
plying this rule.4 39 For example, in Caldwell v. Amend,4 4 0 the Ninth
Circuit Court of Appeals concluded that the prison mailbox rule
should apply to Federal Rule of Civil Procedure 50(b) motions for judg-
ment notwithstanding the verdict. 4 4 1 The Ninth Circuit recited the
policy reasons cited in Houston, namely that pro se prisoners lack con-
trol over legal documents once the documents leave the prisoner's
hands and that the prison officials to whom the prisoner is forced to
deliver legal documents may often have interests that are adverse to
those of the prisoner.44 2 The court stated that these policy concerns
were even greater in Caldwell's context because of "the adversity of
interests between prisoners and prison officials." 4 43 The court noted
that the adversity of interests were even stronger in Caldwell's case
because he was a prisoner in a federal prison that brought a lawsuit
against U.S. Marshals who were acting in their capacity as law en-
forcement officers. 44 4 Because of the great sensitivity of the issues in
Caldwell's action, and because Caldwell faced an even shorter statute
of limitations than the appellant in Houston, this situation made a
strong argument for extension of the prison mailbox rule to the Rule
50(b) context.44 5

The Nichols decision can be likened to the Ninth Circuit's Cald-
well decision.4 46 The Ninth Circuit was concerned about the potential
abuses and delays that an inmate may suffer at the hands of prison
authorities, just as the Eighth Circuit was concerned about these
same problems. 4 47 The Eighth Circuit dealt with a pro se habeas
corpus petitioner who may be subject to the same mistreatments out-
lined in Houston.448 Subjection to the potential abuses set forth in
Houston is what influenced the Ninth Circuit in making its Caldwell
ruling.44 9 Because a petitioner for habeas corpus relief may be subject
to these same abuses and delays, the Eighth Circuit correctly con-
cluded that the prison mailbox rule should be applied to prevent this

439. See infra notes 440-56 and accompanying text.
440. 30 F.3d 1199 (9th Cir. 1994).
441. Caldwell v. Amend, 30 F.3d 1199, 1201 (9th Cir. 1994). Rule 50(b) states, in

relevant part, that "[t]he movant may renew its request for judgment as a matter of law
by filing a motion no later than 10 days after entry ofjudgment." FED. R. Civ. P. 50(b).

442. Caldwell, 30 F.3d at 1199, 1201.
443. Id. at 1201.
444. Id.
445. Id. at 1201-02.
446. See infra notes 448-56 and accompanying text.
447. See infra notes 448-56 and accompanying text.
448. Nichols, 172 F.3d at 1075 (quoting Houston, 487 U.S. at 272).
449. Caldwell, 30 F.3d at 1201-02.
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potential mistreatment.450 The Eighth Circuit adopted the prison
mailbox rule because it was a way to avoid these problems and it
would be a way to provide documented proof of delivery to the prison
officials by way of mail logs. 4 5 1 The court noted that this proof would
provide evidence concerning delay in mailing as well as disputes over
whether it was the prison, the clerk of court, or the Postal Service who
was to blame for the delay. 4 52

The Caldwell decision is also similar to the holding of Nichols in
that both cases stand for the proposition that the prison mailbox rule
is necessitated by statutes of limitation in regard to filing dates. 45 3

Though the statute of limitations in Nichols is longer than the statute
in Caldwell, the Eighth Circuit's decision in Nichols is sound when
considered in the correct context.4 54 Since no statute of limitations
existed prior to the enactment of the AEDPA, the new one-year dead-
line affected the rights of inmates by limiting the time available for
them to file their petitions.4 5 5 Therefore, Nichols can be justified by
the Ninth Circuit's ruling in Caldwell because both cases dealt with
relatively short statutes of limitation, and both courts concluded that
this fact necessitated the adoption of the prison mailbox rule. 4 56

Allowing pro se prisoners the benefit of a prison mailbox rule,
even for filings with a one-year statute of limitations, is a logical deci-
sion strengthened by several circuit courts of appeals decisions apply-
ing the prison mailbox rule to 42 U.S.C. § 1983 complaints, which
generally have an even longer statute of limitations.4 57 For example,
in Dory v. Ryan,4 58 the United States Court of Appeals for the Second
Circuit applied the prison mailbox rule to a section 1983 complaint,
which, in New York, is governed by a three-year statute of limita-

450. See supra notes 423-28, 442-49 and accompanying text.
451. Nichols, 172 F.3d at 1075 (quoting Houston, 487 U.S. at 275-76).
452. Id. at 1075.
453. Compare Caldwell, 30 F.3d at 1201-02 (stating that "the pro se prisoner has

'only ten days . . .' to file the Rule 50(b) motion .... [T]he more pressing procedural
timetable applicable in the instant case relative to Houston, here the case is even
stronger for application of the prison mailbox rule") with Nichols, 172 F.3d at 1075
(stating that the Supreme Court's reasoning in Houston for use of the "prison mailbox
rule" applies in Nichols "[b]ecause we now have a one-year limitation period for filing
habeas petitions, whereas before enactment of the AEDPA there was no statutory limi-
tation period at all").

454. See supra note 453 and accompanying text and infra note 455 and accompany-
ing text.

455. See generally Nichols, 172 F.3d at 1075 (stating that the Supreme Court's rea-
soning in Houston for use of the "prison mailbox rule" applies in Nichols "[b]ecause we
now have a one-year limitation period for filing habeas petitions, whereas before enact-
ment of the AEDPA there was no statutory limitation period at all").

456. See supra notes 440-45, 448-55 and accompanying text.
457. See infra notes 458-83 and accompanying text.
458. 999 F.2d 679 (2d Cir. 1993).
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tions.a59 The court noted considerations similar to those mentioned in
the Houston rationale by stating that the pro se prisoner in Dory is
subject to the same disadvantages as the pro se prisoner in Houston
and, therefore, the concerns that prompted the Supreme Court's deci-
sion in Houston were applicable in this case.460

Similarly, in Lewis v. Richmond City Police Department,4 6 1 the
Fourth Circuit Court of Appeals extended the prison mailbox rule for
the filing of pro se section 1983 complaints, which, in Virginia, are
governed by a two-year statute of limitations. 46 2 The court found that
"Ithe length of the time restriction involved is irrelevant" in deter-
mining whether the prison mailbox rule applies because "[1] imitations
periods themselves make no distinction between those who file early
and those who file late."4 63 The court reached its decision by deter-
mining that the language of Federal Rule of Civil Procedure 5(e),
which governs section 1983 complaints, is similar to Federal Rules of
Appellate Procedure 3(a) and 4(a)(1), which governed the notice of ap-
peal in Houston.4 64 The Fourth Circuit determined that the rules
were so similar that it permitted identical interpretation. 46 5

Likewise, the United States Court of Appeals for the Fifth Circuit,
in Cooper v. Brookshire,46 6 held that the prison mailbox rule applied
to a pro se prisoner's section 1983 complaint. 4 67 The Fifth Circuit also
cited to the Supreme Court's Houston rationale, noting that nowhere
in Houston did the Supreme Court limit its holding to notices of ap-
peal.4 68 The court then went on to state that the length of the statute

459. Dory v. Ryan, 999 F.2d 679, 680-682 (2d Cir. 1993).
460. Dory, 999 F.2d at 680, 682. The court specifically noted that the pro se section

1983 complainant cannot personally ensure that his documents are received by the dis-
trict court, he cannot place his document in the hands of the Postal Service, and cannot
determine whether his complaint has been filed by the court. Id. at 680, 682. The
Second Circuit further stated that "[t]he prisoner simply has no control over the
processing of his complaint, and he should not be required to do more under Fed. R. Civ.
P. 5(e) than turn his complaint over to prison officials within the statute of limitations
period." Id. at 682.

461. 947 F.2d 733 (4th Cir. 1991).
462. Lewis v. Richmond City Police Dept., 947 F.2d 733, 734-35 (4th Cir. 1991).
463. Lewis, 947 F.2d at 736.
464. Id. at 734-36. The court noted that FED. R. Civ. P. 5(e) states that "[tihe filing

of pleadings and other papers with the court as required by these rules shall be made by
filing them with the clerk of the court." Id. at 736 (citations omitted). The court further
noted that FED. R. APP. P. 3(a) states that "[a]n appeal ... shall be taken by filing a
notice of appeal with the clerk of the district court." Id. (citations omitted). The court
also noted that FED. R. App. P. 4 states "that a notice of appeal 'shall be filed with the
clerk of the district court."' Id. (citations omitted).

465. Lewis, 947 F.2d at 736.
466. 70 F.3d 377 (5th Cir. 1995).
467. Cooper v. Brookshire, 70 F.3d 377, 377-78 (5th Cir. 1995).
468. Cooper, 70 F.3d at 380 (citing Hamm v. Moore, 984 F.2d 890, 892 (8th Cir.
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of limitations at issue is irrelevant because "the difference in filing
periods fairly reflects the relative degrees of difficulty of the tasks in-
volved. ' 46 9 The court concluded that it believed that pro se litigants
are as needful of an even playing field when filing their petitions as
are pro se litigants seeking to file notices of appeal. 4 70

The reasoning behind the Cooper decision, as well as the decisions
made in Dory and Lewis, discussed earlier, strengthens the validity of
the Eighth Circuit's Nichols ruling.4 7 1 As noted above, these circuits
were all concerned with the policy reasons and fairness issues dis-
cussed in Houston.4 72 Similar to the circuit courts in Dory, Lewis, and
Cooper, the Eighth Circuit in Nichols noted that a pro se prisoner is
subject to these same disadvantages outlined in Houston.47 3 In Dory,
the Second Circuit justified extension of the prison mailbox rule to sec-
tion 1983 proceedings with a three-year statute of limitations because
both Dory and Houston dealt with statutes that were substantially
similar.4 74 The Nichols court also dealt with rules that were similar
to those used in Houston.47 5 The Eighth Circuit never addressed the
reasoning that the Fourth Circuit did in Lewis with respect to the ir-
relevance of the length of the statute of limitations in determining
whether the prison mailbox rule should apply.4 76 However, based on
Lewis, the Nichols decision was correct because if the length of the
statute of limitations is irrelevant-and Lewis dealt with a longer pe-

469. Id. at 378-81 (quoting Lewis, 947 F.2d at 735). The court noted that a notice of
appeal, which has a thirty-day statute of limitations, requires only one fairly simple
paragraph in which the petitioner is required to list the appellant's name, the judgment
which is being appealed, and the name of the court which is being asked to hear the
appeal. Id. at 380. The court noted that complaints, on the other hand, often contain
multiple claims, the relief requested may be in the alternative or may be of various
different types, and though the technical rules governing pleadings are no longer used,
a complaint requires significantly more research and attention than a notice of appeal
does. Id. at 380-81.

470. Cooper, 70 F.3d at 381.
471. See infra notes 473-83 and accompanying text.
472. See supra notes 458-70 and accompanying text.
473. Compare Nichols, 172 F.3d at 1075 (citing Houston, 487 U.S. at 270-71, 275)

with Dory, 999 F.2d at 682 (quoting Houston, 487 U.S. at 270-71 and outlining the dis-
advantages faced by pro se litigants); Lewis, 947 F.2d at 735-36 (citing Houston, 487
U.S. at 270-71 and noting the disadvantages faced by pro se litigants); and Cooper, 70
F.3d at 379 (quoting Houston, 487 U.S. at 270-72, 275-76 and outlining the disadvan-
tages faced by pro se litigants).

474. Dory, 999 F.2d at 681-82 (citing Lewis, 947 F.2d at 736). The court discussed
the similarities between FED. R. App. P. 3(a) and 4(a)(1), as applied in Houston, and
FED. R. Civ. P. Rule 5(e), as applied in Dory. Id. at 682.

475. Nichols, 172 F.3d at 1076. The court discussed the similarities between FED. R.
AP. P. 3(a) and 4(a)(1), as applied in Houston, and Rules 3(a) and 3(b) of the Rules
Governing Section 2254 Cases, as applied in Nichols. Id. at 1076-77.

476. See generally Nichols, 172 F.3d at 1069-77 (noting that the Eighth Circuit did
not address whether the duration of the statute of limitations should have any rele-
vance in the application of the prison mailbox rule).
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riod than Nichols-then the length of the limitation period in Nichols
is irrelevant as well. 4 77

Furthermore, as the Fifth Circuit noted in Cooper, the length of a
statute of limitations usually mirrors the relative degree of difficulty
involved in filing.4 78 For this reason, a habeas petition, governed by a
one-year statute of limitations, involves a more difficult filing process
than does a notice of appeal.479 Since the habeas petition filing pro-
cess is more difficult than that for a notice of appeal, as in Houston,
the Eighth Circuit was justified in extending the prison mailbox rule
to habeas corpus petitions.480

The reasoning of these circuit courts further serves to validate the
Eighth Circuit's decision that the prison mailbox rule should apply in
the context of a pro se habeas petition.48 1 If this rule can apply to
filings with a two- or three-year statute of limitations, the fundamen-
tal ideals of fairness and public policy with which all these courts were
concerned require that nothing less should be proscribed for a filing
with a one-year statute of limitations.48 2 Therefore, the Eighth Cir-
cuit's decision in Nichols to extend the prison mailbox rule to pro se
petitioners for habeas corpus relief, subject to a one-year statute of
limitations, was correct.48 3

DIFFERENTIATING CASES WHEREIN THE PRISON MAILBOX RULE DOES

NOT APPLY

As stated above, courts will not apply the prison mailbox rule
when the very reason for the rule's existence is nullified.4 4 Gener-
ally, the prison mailbox rule is applied because a court is given no
guidance as to when a petition, complaint, or other motion should be
considered filed. 48 5 However, when such guidance is given, the courts
must adhere to it.456 Many decisions refusing to extend the prison
mailbox rule have done so because of legislative or administrative def-
initions of what constitutes a "filing" contained in the statutes or regu-
lations applicable to each particular action. 48 7

477. See supra notes 461-65 and accompanying text.
478. Cooper, 70 F.3d at 380.
479. See supra notes 8, 469 and accompanying text.
480. See supra notes 8, 466-70 and accompanying text.
481. See supra notes 458-80 and accompanying text.
482. See supra notes 458-80 and accompanying text.
483. See supra notes 458-80 and accompanying text.
484. See supra notes 410-56 and accompanying text.
485. See infra notes 501-09 and accompanying text.
486. See infra notes 488-500 and accompanying text.
487. See infra notes 488-500 and accompanying text.
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For example, in Nigro v. Sullivan,48 8 the United States Court of
Appeals for the Ninth Circuit recognized that the Bureau of Prisons
Administrative Remedy Procedure provided a definition of when an
appeal is considered filed.48 9 Specifically, the administrative regula-
tion required that the appellant file his notice of appeal from a Bureau
of Prisons Regional Director's decision within thirty days of that deci-
sion.4 90 Under the Bureau of Prisons Administrative Remedy Proce-
dure, a complaint or appeal is considered filed when the prison
warden, general counsel's office, or regional director acknowledge the
document by issuing a receipt to the inmate.4 9 1 The Ninth Circuit did
not extend the prison mailbox rule in Nigro because no judicial inter-
pretation was needed to define the term "filed"-the Bureau of Prisons
already defined the term in their regulation. 49 2

Similarly, in Guirguis v. INS,4 93 the court received guidance as to
the time filing occurs from the Federal Rules of Appellate Procedure,
which stated that an appeal could not be considered filed until that
appeal is received by the court clerk.494 The United States Court of
Appeals for the Fifth Circuit dismissed as untimely a petition by an
alien who was ordered to be deported by an immigration judge.4 95 In
Guirguis, the INS argued that Guirguis' petition for review was un-
timely filed when the petition was filed one day after the thirty-day
statute of limitations expired. 496 Guirguis argued that he deposited
his petition with immigration detention officers for mailing before the
statute of limitations expired and, therefore, the prison mailbox rule
should apply.4 97 The Fifth Circuit observed that Houston was decided
upon Federal Rules of Appellate Procedure 3(a) and 4(a), whereas
Guirguis dealt with Federal Rules of Appellate Procedure 15(a) and
25(a).4 98 The court determined that Rule 25(a) governed the filing in

488. 40 F.3d 990 (9th Cir. 1994).
489. Nigro v. Sullivan, 40 F.3d 990, 990, 992, 997 (9th Cir. 1994).
490. Nigro, 40 F.3d at 992 (quoting 28 C.F.R. § 542.15 (1993)).
491. Id. The court quoted 28 C.F.R. § 542.11(a)(2) (1993), which states, in relevant

part, that an official receiving a document shall "[aicknowledge receipt of a complaint or
appeal by returning to the inmate a receipt." Id. The court then cited 28 C.F.R. 542.14
(1993), which states that "[a] complaint or appeal is considered filed when the receipt is
issued." Id.

492. Nigro, 40 F.3d at 992, 994.
493. 993 F.2d 508 (5th Cir. 1993).
494. Guirguis v. INS, 993 F.2d 508, 510 (5th Cir. 1993) (quoting FED. R. App. P.

25(a)).
495. Guirguis, 993 F.2d at 508-09.
496. Id. at 509.
497. Id.
498. Id. at 509-10 (quoting FED. R. App. P. 25(a)). The court noted that Rule 25(a)

states, in relevant part, that "[fliling may be accomplished by mail addressed to the
clerk, but filing shall not be timely unless the papers are received by the clerk within
the time fixed for filing." Id. at 510 (quoting FED. R. AP. P. 25(a)). The court further
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Guirguis and that this rule rendered the prison mailbox rule "inappo-
site to a petition for review from an administrative agency or
board."499 Therefore, the court determined that Guirguis' petition
was untimely filed. 50 0

Conversely, the Houston Court received no guidance as to what
constituted filing of a notice of appeal.50 1 The pertinent statute in
Houston stated only that the appeal "shall be filed with the clerk of the
district court within 30 days after the date of entry of the judgment or
order appealed from." 50 2 Likewise, in Nichols, the Eighth Circuit
noted that the Rules Governing Section 2254 Cases did not set forth
the time at which filing occurs.5 03 The Eighth Circuit further noted
that "neither Rule 3(a) nor Rule 3(b) [of the Rules Governing Section
2254 Cases] was ever intended by Congress to set forth the criteria for
determining when that moment of filing has occurred."50 4 Further-
more, the Nigro and Guirguis courts found that the appeals in those
cases were covered by specific rules defining filing.50 5 On the other
hand, the Eighth Circuit in Nichols was given no guidance for deter-
mining when the moment of filing occurred. 50 6 Absent this direction,
the Eighth Circuit concluded that "filing" occurs at the moment that
habeas corpus petitions are delivered to prison officials for forwarding
to a district court clerk. 50 7 Therefore, Nichols can be differentiated
from Nigro and Guirguis because the term "filed" was not defined in
the statute at issue in Nichols.50 8 The fact that the term "filed" was
not defined by statute necessitated the Nichols court to provide gui-
dance for litigants seeking to file a habeas corpus petition in a manner
similar to the guidance given to prisoners in the Nigro and Guirguis
cases.

509

THE REQUIREMENT THAT INMATES USE THE PRISON MAIL LOG SYSTEM

The Eighth Circuit's attempt to further define the term "filed" in
Nichols was accomplished by the court's announcement of the require-
ment that prisoners attempting to take advantage of the prison

noted that Federal Rules of Appellate Procedure Rule 4(a) states that a notice of appeal
"shall be filed with the clerk of the district court." Id. (quoting FED. R. App. P. 4(a)).

499. Guirguis, 993 F.2d at 510.
500. Id.
501. Houston, 487 U.S. at 272-73.
502. Id. at 272 (citations omitted).
503. Nichols, 172 F.3d at 1077.
504. Id.
505. See supra notes 488-500 and accompanying text.
506. See supra notes 501-04 and accompanying text.
507. Nichols, 172 F.3d at 1077.
508. See supra notes 488-507 and accompanying text.
509. See supra notes 430-38, 488-507 and accompanying text.
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mailbox rule must use the prison's internal mail system or legal mail
system.510 As the Supreme Court noted in Houston, an inquiry into
the date that documents are delivered to prison officials for forwarding
is more straightforward and certain than relying on the date a court
clerk receives the documents. 511

The Supreme Court determined that "Ib]ecause reference to
prison mail logs will generally be a straightforward inquiry, making
filing turn on the date the pro se prisoner delivers the notice to prison
authorities for mailing is" more reliable than using the date of receipt
to determine the filing date.512 Relying on the date of mailing by the
district court is more accurate than relying on the receipt date, be-
cause relying on the date of receipt would raise difficult questions as
to whether the court clerk, the Postal Service, or prison authorities
are to blame for delays which might occur.513

Likewise, in Miller v. Sumner,514 the United States Court of Ap-
peals for the Ninth Circuit concluded that, in order to benefit from
"the exception to filing requirements for pro se prisoner appeals to ap-
ply, the prisoner must deliver the notice to prison authorities in a
timely fashion for mailing so that the authorities may post it through
the prison log system."515 The court reasoned that the requirement
that a prisoner use the prison mail log system was "the only way to
avoid uncertainty and chicanery."516 In Miller, Roosevelt Miller, a
state prisoner in Nevada, mailed his notice of appeal using a regular
mailbox, thereby subverting any possibility that his document would
be logged in the prison's mail log system.517 No evidence existed that
Miller attempted to use the prison mail log system nor that the regu-
lar mailbox was the only medium available to him in which to send his
notice of appeal. 518 Therefore, the Ninth Circuit, finding evidence
only that Miller had used a regular mailbox instead of the prison mail
log system, dismissed the notice of appeal for lack of jurisdiction be-
cause it had been untimely filed.519

510. Nichols, 172 F.3d at 1075, 1077 n.5 (stating that "[i]f an institution has a sys-
tem designed for legal mail, the inmate must use that system to receive the benefit of
this rule").

511. Houston, 487 U.S. at 275-76.
512. Id. at 275.
513. Id. at 275-76.
514. 921 F.2d 202 (9th Cir. 1990).
515. Miller v. Sumner, 921 F.2d 202, 202-04 (9th Cir. 1990). See Caldwell, 30 F.3d

at 1202 (stating that the prisoner "placed the envelope, addressed to the office of this
court's clerk, in a depository set aside for legal mail").

516. Miller, 921 F.2d at 203-04.
517. Id. at 202-03.
518. Id. at 203 & n.1.
519. Id. at 202, 204.
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Similarly, the First Circuit, in Morales-Rivera v. United States,520

also determined that a prisoner must use a prison's system for record-
ing legal mail if one is available. 5 21 The First Circuit stated that rely-
ing on the date petitions or motions are submitted in order to
ascertain the filing date minimizes uncertainty, given prison methods
for logging legal mail.5 22

Another circuit has also adopted Houston's rule of relying on the
date that legal documents are delivered to prison authorities for for-
warding, noting that use of a prison mail log system is the most effec-
tive way of knowing when a prisoner mailed his legal documents. 523

In Garvey v. Vaughn,5 24 the Eleventh Circuit stated that "Houston
does not create an exception for a pro se inmate to evade time require-
ments," but that it "states an equitable, standardized method for mea-
suring time restrictions so that requisite time limitations for filing do
not preclude the incarcerated petitioner's equal access to the
courts."

5 25

In Nichols, the Eighth Circuit adopted Houston's rule that a pris-
oner must use the prison's internal mail system or legal mail system
in order to benefit from the prison mailbox rule.5 26 Based on the
Supreme Court's reasoning in Houston, the Eighth Circuit correctly
applied the requirement that prisoners must use a prison mail log sys-
tem in order to benefit from the prison mailbox rule. 52 7 The court,
referring to Houston, adopted the rule that prisoners must use the
prison's logging system for recording outgoing mail in order to benefit
from the prison mailbox rule.5 2s The Eighth Circuit stated that it was
applying this rule because the court was concerned with consistency
between habeas petitions and notices of appeal. 52 9 The court noted
that the requirement that prisoners use the prison's mail log system is
a better way to settle disputes over the filing date than is relying on
the date of receipt.530 Similarly, the Ninth Circuit in Miller, seeking
to avoid the possibility of the "uncertainty and chicanery," also

520. 184 F.3d 109 (1st Cir. 1999).
521. Morales-Rivera v. United States, 184 F.3d 109, 109 (1st Cir. 1999).
522. Morales-Rivera, 184 F.3d at 110.
523. Garvey v. Vaughn, 993 F.2d 776, 780 (11th Cir. 1993).
524. 993 F.2d 776 (11th Cir. 1993).
525. Garvey v. Vaughn, 993 F.2d 776, 780 (11th Cir. 1993).
526. Nichols, 172 F.3d at 1075, 1077 n.5 (quoting Houston, 487 U.S. at 275).
527. See infra notes 511-25 and accompanying text.
528. Nichols, 172 F.3d at 1075, 1077 n.5.
529. Id. at 1077 & n.5. The Eighth circuit noted that notices of appeal, now gov-

erned by Federal Rules of Appellate Procedure Rule 4(c)(1), are required to be mailed
through a prison's internal mail system or legal mail system. Id. (quoting FED. R. App.
P. 4(c)(1)).

530. Nichols, 172 F.3d at 1075 (quoting Houston, 487 U.S. at 275-76).
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adopted the requirement that prisoners use the prison's mail log
system.

5 3 1

Furthermore, the Eighth Circuit's adoption of the Houston rule
that a prisoner use the prison's system for logging outgoing mail is
strengthened by the fact that the First Circuit, in Morales-Rivera,
adopted the Nichols rationale in announcing the requirement that
prisoners use the prison mail log system.5 32 Both the Nichols and
Morales-Rivera courts were concerned with minimizing the uncer-
tainty of the date of mailing.5 33 Therefore, both courts adopted the
rule that logging mail through the prison mail system is required in
order for the prisoner to benefit from the prison mailbox rule.53 4 Fur-
thermore, the Eighth Circuit also stated that it was adopting this re-
quirement "for the sake of consistency." 53 5 Similarly, in Garvey, the
Eleventh Circuit adopted the requirement that pro se prisoners use
the prison's system for recording outgoing mail to benefit from the
prison mailbox rule.536 The court determined that this requirement
was an equitable, standardized method that allowed prisoners to have
equal access to the courts. 537

The policy reasons cited in Houston, which were echoed in the cir-
cuit court cases adopting versions of the rule that prisoners use the
prison's mail log system for recording outgoing mail, are sound.5 38

These policy reasons, namely minimization of uncertainty regarding
filing dates and making inquiry into the date of mailing a straightfor-
ward one, were cited in Nichols, thereby making the Eighth Circuit's
decision correct when analyzed in light of the circuit court and
Supreme Court decisions that have adopted similar rules. 53 9 Because
the prison mailbox rule is a precise way to determine the filing date
for documents sent to courts, it is logical that requirements are made
of inmates who choose to take advantage of the rule.5 40 Judging by

531. Miller, 921 F.2d at 203-04 (citing Houston, 487 U.S. at 275).
532. See supra notes 520-22 and accompanying text.
533. See supra notes 510, 520-22, 526-31 and accompanying text.
534. Compare Nichols, 172 F.3d at 1077 n.5 (stating that "[flor the sake of consis-

tency,... a pro se inmate's § 2254 petition is timely filed 'if it is deposited in the institu-
tion's internal mail system on or before the last day for filing,'" and that "[ilf an
institution has a system designed for legal mail, the inmate must use that system to
receive the benefit of this rule") (citations omitted) with Morales-Rivera, 184 F.3d at 109
(declaring that "[wle hold that a [sic] pro se prisoner's motion under 28 U.S.C. § 2255 or
§ 2254 is filed on the date that it is deposited in the prison's internal mail-system [sic]
for forwarding to the district court, provided that the prisoner utilizes ... the prison's
system for recording legal mail").

535. Nichols, 172 F.3d at 1077 n.5.
536. Garvey, 993 F.3d at 780-81, 783.
537. Id. at 780.
538. See supra notes 511-37 and accompanying text.
539. See supra notes 511-37 and accompanying text.
540. See supra notes 511-37 and accompanying text.
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the weight of authority from other jurisdictions, the Eighth Circuit's
decision in Nichols was correct.5 4 1 The Nichols decision was correct
because the requirements that accompany the prison mailbox rule
help to make reference to the date of filing more direct.5 42 The various
circuits discussed above that adopted the same requirements were
concerned with the same policy reasons as the Nichols court, lending
credence to the Eighth Circuit's decision. 54 3

However, the requirement that prisoners use the prison mail log
system to benefit from the prison mailbox rule has not been upheld in
all cases. 54 4 In United States v. Gray,54 5 the Tenth Circuit did not
uphold this requirement because it found that the prison involved in
Gray did not have a separate mail log system that met the require-
ments set in Houston for logging outgoing mail.5 4 6 The court refused
to require that a prisoner use the more expensive option of certified
mail, which would be the only way to meet the Houston requirement
that outgoing mail be logged. 54 7 Therefore, though the prisoner's mo-
tion was mailed through a regular mailbox and not logged in by the
prison, the prisoner was still allowed the benefit of the prison mailbox
rule.

548

In Nichols, on the other hand, the Eighth Circuit found that the
prison where Crane was incarcerated had in place a mail system that
recorded the dates prisoner mail was delivered to the prison for mail-
ing.549 The Gray court noted that Houston assumed that a system for
logging outgoing mail existed in all prisons. 550 However, a system for
logging outgoing mail did not exist in Gray, thereby justifying the rul-
ing that a prisoner need not use a prison mail log system in that situa-
tion.55 1 A prisoner cannot be expected to use the prison mail log
system if one does not exist, but certainly where one exists, the re-
quirement that a prisoner avail himself of this system is sound.5 52 In
this respect, the Nichols case is more similar to Houston, where the
mail log system existed, than it is to Gray, where the mail log was not
present. 55 3 This similarity to Houston and differentiation from Gray

541. See supra notes 511-37 and accompanying text.
542. See supra notes 511-37 and accompanying text.
543. See supra notes 511-37 and accompanying text.
544. See infra notes 545-53 and accompanying text.
545. 182 F.3d 762 (10th Cir 1999).
546. United States v. Gray, 182 F.3d 762, 762, 764-66 (10th Cir. 1999).
547. Gray, 182 F.3d at 765-66.
548. Id. at 764-66.
549. Nichols, 172 F.3d at 1071, 1073-74.
550. Gray, 182 F.3d at 765 (citing Koch v. Ricketts, 68 F.3d 1191, 1193 (9th Cir.

1995)).
551. See supra notes 545-50 and accompanying text.
552. See supra notes 511-50 and accompanying text.
553. See supra notes 511-50 and accompanying text.
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further justifies the Nichols requirement that a prisoner use the
prison mail log system in order to benefit from the prison mailbox
rule.

554

CONCLUSION

In Nichols v. Bowersox,5 55 the United States Court of Appeals for
the Eighth Circuit applied the prison mailbox rule to a pro se pris-
oner's petition for a writ of habeas corpus. 55 6 The Eighth Circuit also
held that a petitioner whose conviction became final before the enact-
ment and effective date of the Antiterrorism and Effective Death Pen-
alty Act 5 57 ("AEDPA") should be given a one-year grace period,
equivalent to the period of limitation imposed by the AEDPA, in which
to file habeas corpus petitions. 558 Finally, the Eighth Circuit also an-
nounced that the same requirements that apply to notices of appeal
also apply to habeas corpus petitions filed by a pro se inmate. 559 The
basic demand of this requirement is that a prisoner place his petition
or motion in the prison's internal mail system or legal mail system on
or before the last day for filing.5 60

Since the effective date of the AEDPA, several courts have deter-
mined that the new statute of limitations announced therein could not
be retroactively used to completely extinguish the rights of prisoners
whose convictions were final prior to that effective date. Therefore,
these courts have adopted a one-year grace period after the AEDPA's
effective date during which these prisoners could bring their petitions.
In Nichols, the Eighth Circuit also correctly adopted the grace period
for habeas corpus petitions. The prison mailbox rule, first outlined in
detail by the Supreme Court in Houston v. Lack,5 6 1 was initially
adopted in the context of pro se inmates' notices of appeal. However,
over the last eleven years, various courts have extended the rule to
cover a variety of filings by pro se inmates. After the enactment of the
AEDPA, several circuits began to adopt the prison mailbox rule for
habeas corpus petitions and motions attacking sentences filed under
the AEDPA. Just as several federal circuit courts adopted the prison
mailbox rule for AEDPA filings, the Eighth Circuit correctly extended
the rule to apply to a petition for a writ of habeas corpus in Nichols.

554. See supra notes 511-50 and accompanying text.
555. 172 F.3d 1068 (8th Cir. 1999).
556. Nichols v. Bowersox, 172 F.3d 1068, 1068, 1074, 1077 (8th Cir. 1999).
557. Pub. L. No. 104-132, 110 Stat. 1217, 1220 (codified as amended in scattered

sections of 28 U.S.C.).
558. Nichols, 172 F.3d at 1073.
559. Id. at 1077 n.5.
560. Id.
561. 487 U.S.266 (1988).
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Finally, several circuit courts have found that the most effective
way to ensure that a prisoner has mailed his documents prior to the
last day allowed in a statutory limitation period is to require that the
prisoner use a prison mail log system. The requirement that inmates
have their documents logged in the prison's outgoing mail system veri-
fies the date of mailing and, in turn, becomes the filing date. The
Eighth Circuit, concerned with consistency in determining the date of
filing, also correctly adopted the requirement that prisoners seeking to
take advantage of the prison mailbox rule use a prison's system for
logging outgoing mail.

Because a new statutory limitation regime had been enacted
under the AEDPA, this new statutory limitation period served to fur-
ther hinder pro se prisoners seeking to file habeas corpus petitions.
Where the law is unclear on certain points, and where rigid adherence
to statutory language could cause an inmate to lose his opportunity to
apply for relief as guaranteed in the Constitution, there must be some
equitable opportunity to allow that inmate to exercise these rights.
Though the one-year grace period adopted by the Nichols court will
soon be rendered a non-issue in habeas filings because this period ex-
pired in 1997, the rationale behind its adoption is based on equitable
principles. Additionally, the Nichols ruling was a logical extension of
the prison mailbox rule that the Supreme Court announced in Hous-
ton because the rules governing filing of habeas corpus petitions were
not definitive as to what constitutes filing in that context. The adop-
tion of the prison mailbox rule allows for a measure of consistency and
certainty in determining exactly when a pro se prisoner's document is
filed under the AEDPA. This approach is a superior alternative to the
uncertainty that could have resulted from the lack of definition for the
term "filed" in the AEDPA. Furthermore, Nichols allows pro se in-
mates to stand on relatively equal ground with other non-inmate liti-
gants and other inmates who have the advantage of being represented
by counsel. Therefore, for the foregoing reasons, and based on general
principles of justice and fairness, this decision is sound.

Eric D. Kelderman - '01
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