
NOTICE TO PARENTS: YOU CANNOT EXCUSE
YOUR VOLUNTARY ACTIONS. IN IN RE

INTEREST OF DUSTIN H., THE
SUPREME COURT OF

NEBRASKA FINDS NO EXCUSE FOR
ABANDONMENT IN A NO-VISITATION ORDER

INTRODUCTION

Nearly eighty years ago, in 1923, the United States Supreme
Court decided Meyer v. Nebraska,1 a landmark case from the State of
Nebraska. 2 In Meyer, Justice James McReynolds of the Supreme
Court gave liberty a broad meaning and included the rights to marry
and raise children as some of the essential privileges owed to a free
man. 3 Since that day, courts have continued to support the notion
that parental rights constitute a fundamental liberty interest, which
is protected by the Due Process Clause of the Fourteenth
Amendment.

4

Consequently, the termination of parental rights is one of the
most sensitive actions a state can take.5 A parent's constitutional
right to raise their child must be protected unless the state has a com-
pelling interest.6 The best interest of a child is such a compelling
state interest. 7 In the State of Nebraska, the Nebraska Supreme
Court is concerned with the best interests of the child, and therefore
does not allow the corrective actions of the state to excuse the respon-
sibilities of the parent.8

In In re Interest of Dustin H.,9 Tonya H. ("Tonya"), appealed a
juvenile court order terminating her parental rights on the grounds
that she had abandoned her children for a period of not less than six
months immediately preceding the filing of the petition. 10 Seven
weeks prior to the petition for termination, the juvenile court had

1. 262 U.S. 390 (1923).
2. Meyer v. Nebraska, 262 U.S. 390, 391 (1923).
3. Meyer, 262 U.S. at 396, 399.
4. Santosky v. Kramer, 455 U.S. 745, 753 (1982) (citing Meyer v. Nebraska, 262

U.S. 390, 399 (1923)).
5. Verna Lilburn, Note, Abandonment as Grounds for the Termination of Parental

Rights, 5 CONN. PROB. L.J. 263 (1991).
6. Lilburn, 5 CONN. PROB. L.J. at 263.
7. Id. at 263.
8. See infra notes 353-80 and accompanying text.
9. 259 Neb. 166, 608 N.W.2d 580 (2000).

10. In re Interest of Dustin H., 259 Neb. 166, 167, 171, 608 N.W.2d 580, 582, 584-
85(2000).
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placed a no-visitation order on Tonya." Since the court order effec-
tively prohibited Tonya from seeing her children, Tonya felt the six-
month statutory period for abandonment should have been tolled. 12

On appeal, the Supreme Court of Nebraska concluded the juvenile
court order barring Tonya from visiting her children did not toll the
statutory six-month period required for finding abandonment. 13 The
court reasoned that, although Tonya was prohibited from seeing her
children, she could have shown her intent to parent in other ways.14
The dissent, however, argued:

[Ilt is fundamentally unfair under the Due Process Clause of
both the federal and state Constitutions to allow the machin-
ery of the State to impede visitation between a parent and
child and then to allow the termination of parental rights on
the sole basis of abandonment, utilizing evidence from the pe-
riod of time that the parent was court ordered to have no visi-
tation with his or her children. 15

This Note will begin by discussing the facts and holding of Dustin
H. 16 This Note will then discuss background cases concerning both
Due Process and no-visitation orders in the area of termination of pa-
rental rights based on abandonment. 17 Next, this Note will examine
two arguments made by the dissent in Dustin H., which the majority
correctly disregarded.' 8 The discussion in the analysis section of this
Note will detail how precedent not only supports the decision by the
majority, but also exposes the following two misconceptions on the
part of the dissent. 19

The first misconception is that the lack of physical presence is the
main, if not the only, requirement for the finding of abandonment.20

The majority correctly disregarded this argument, recognizing that
the process due in a parental rights proceeding requires the court to
use the clear and convincing evidence standard when looking at "all
the facts and circumstances" involved.21 The second misconception on
the part of the dissent is that the state, rather than the parent, causes
a no-visitation order.22 Again, the majority correctly disregarded this

11. In re Dustin H., 259 Neb. at 171, 172, 608 N.W.2d at 585.
12. Id. at 170-71, 608 N.W.2d at 584-85.
13. Id. at 173, 608 N.W.2d at 586.
14. Id. at 172-74, 608 N.W.2d at 585-86.
15. Id. at 176, 608 N.W.2d at 587-88 (Gerrard, J., dissenting).
16. See infra notes 28-87 and accompanying text.
17. See infra notes 88-150 and accompanying text.
18. See infra notes 226-43 and accompanying text.
19. See infra notes 220-421 and accompanying text.
20. See infra notes 254-83 and accompanying text.
21. See infra notes 244-350 and accompanying text.
22. See infra notes 353-80 and accompanying text.
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second argument by the dissent.23 Precedent dictates that a court
may correctly determine the parent's intentional actions leading to a
state corrective action as intentional actions to abandon their child.24

The analysis will also point out that the use of incarceration, or a
no-visitation order, during the statutory period for the finding of aban-
donment is constitutional, so long as the court examines all of the pre-
sent facts and circumstances. 25 Finally, the conclusion of this Note
will contain a short discussion of why, contrary to the dissent's opin-
ion, the majority decision by the Supreme Court of Nebraska in Dustin
H. does not violate the parent's Due Process rights.2 6 Instead, the ma-
jority's decision should be applauded, as it sends notice to all parents
that the State of Nebraska will hold them responsible for their own
actions.

2 7

FACTS AND HOLDING

On March 24, 1998, the State of Nebraska filed a petition alleging
Tonya H's ("Tonya") children, Dustin H., Brandon H., Lacie H., Brooke
C., and Tara C. (collectively "the children"), came under the purview of
Nebraska Revised Statute section 43-247(3)(a) because the children
were (1) under the age of 18, and (2) without proper parental care due
to Tonya's habits.28 On June 24, 1998, the Douglas County Juvenile
Court held an adjudication hearing.29 Tonya did not attend the hear-
ing, but was represented by counsel.30 Evidence presented at the
hearing showed Tonya left three of her children with Jane Holm on
March 19, 1998, but never returned for them as promised.3 1 Around
the same time, Tonya's other two children were found alone in her
home.3 2 The State of Nebraska provided evidence that Tonya's home
was "in a filthy, unwholesome condition."33 Evidence further showed,
as of April 27, Tonya had still failed to return for, or inquire about, the

23. See infra notes 351-421 and accompanying text.
24. See infra notes 351-421 and accompanying text.
25. See infra notes 381-96 and accompanying text.
26. See infra notes 424-36 and accompanying text.
27. See infra notes 424-36 and accompanying text.
28. In re Interest of Dustin H., 259 Neb. 166, 167-68, 608 N.W.2d 580, 582-83

(2000). The petition alleged that Tonya had failed to return for the children after leav-
ing them on March 19, 1998. In re Dustin H., 259 Neb. at 167-68, 608 N.W.2d at 582-83.

29. In re Dustin H., 259 Neb. at 167, 168, 608 N.W.2d at 582, 583.
30. Id. at 168, 608 N.W.2d at 583.
31. Id.
32. Id. On the following day, the Omaha Police placed all five children in protective

custody. Id.
33. In re Dustin H., 259 Neb. at 168, 608 N.W.2d at 583.
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children. 34 The juvenile court decided "the children were at risk" and
should stay in the custody of the Nebraska Department of Health and
Human Services ("DHHS"). 35

On August 27, 1998, the juvenile court held a dispositional hear-
ing, finding, that after unsuccessful reunification attempts, it "would
be contrary to the health, safety, or welfare of the children" to place
them back in Tonya's home.36 The court ordered Tonya to undergo a
chemical dependency evaluation, a psychological evaluation, and to
pay the costs of both evaluations. 37 Among other restrictions, Tonya
was to inform the court, the DHHS, and her attorney of her wherea-
bouts at all times. 38 The court also ordered Tonya to have no visita-
tion rights to the children.39

On October 13, 1998, the State of Nebraska filed a supplemental
petition to terminate Tonya's parental rights based upon abandon-
ment as defined in Nebraska Revised Statute section 43-292(1).40 On
December 9, 1998, a hearing was held in the Douglas County Juvenile
Court regarding the termination of Tonya's parental rights. 41 Lacie
H.'s father, Michael S. ("Michael"), was also a participant in the hear-
ing.4 2 The State's purpose was to terminate all parental rights to the
children, including Michael's.43 In Michael's case, however, the court
granted leave so counsel could present Michael's defense at a later
date.4 4 After the court granted Michael's counsel leave, the court
turned its attention to the evidence against Tonya. 45

Michelle Hemphill, a case manager for the DHHS, testified Tonya
did not visit the children and only called the department twice in over

34. Id. at 168, 608 N.W.2d at 583. In fact, there was no record in the case to deter-

mine when Tonya actually returned for the children, or realized they had been taken
into the custody of the DHHS. Id.

35. In re Dustin H., 259 Neb. at 168, 608 N.W.2d at 583.
36. Id. at 168, 608 N.W.2d at 583.
37. Id. Tonya was to pay the court a fee of $25 by August 31, 1998, and to pay an

additional $25 monthly until further notice, in restitution for the drug screening costs.

Id. at 168-69, 608 N.W.2d at 583-84. Tonya was also ordered to submit to a parenting

evaluation, not to leave Douglas County, and to inform her attorney, the DHHS, and the
court immediately if there was a change in her address or phone number. Id.

38. In re Dustin H., 259 Neb. at 169, 608 N.W.2d at 583-84.
39. Id. at 169, 608 N.W.2d at 583-84.
40. Id.
41. Id. at 167, 169, 608 N.W.2d at 582, 583-84.
42. Id. Michael S. was the father of Lacie H., but was not the father of any of the

other five children involved. Id.
43. In re Dustin H., 259 Neb. at 169, 608 N.W.2d at 583-84. There was little record

concerning Michael's case. Id. at 169, 608 N.W.2d at 583-84. The State was trying to
terminate his parental rights to Lacie on the grounds of abandonment. Id. Michael
moved for a continuance, but was denied. Id. Once the court granted Michael's counsel
leave, evidence was heard against Tonya. Id.

44. In re Dustin H., 259 Neb. at 169, 608 N.W.2d at 583-84.
45. Id. at 169, 608 N.W.2d at 583-84.
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seven months.46 Testimony from Hemphill indicated Tonya made no
contact with the DHHS concerning her children's welfare from March
20 through October 13, 1998.4 7 Hemphill further testified that Tonya
had failed to complete her psychological or chemical dependency eval-
uations as required by the court.48 Hemphill stated she could not dis-
cuss visitation between Tonya and the children because Tonya could
not be found.4 9 According to Hemphill, the children's interests would
be best served by terminating Tonya's parental rights. 50

Linda Rider-Hunt, the children's therapist, provided more testi-
mony.51 She testified Tonya "never made contact or visited with the
children in the [six] months preceding the filing of the supplemental
petition."5 2 Rider-Hunt also testified the foster parents were meeting
all of the children's needs that Tonya had failed to provide.5 3 Bob
Owens, a risk assessment investigator for the DHHS, who had been
working on the case since the beginning, provided further testi-
mony.54 He testified Tonya had failed to keep her appointments with
him and only called once to inquire if she was in trouble.55 On Janu-
ary 6, 1999, the juvenile court found, by clear and convincing evidence,
that it was in the children's best interests to terminate Tonya's paren-
tal rights.5 6

On February 9, 1999, the Douglas County Juvenile Court contin-
ued the matter concerning the termination of Michael's parental
rights, but there was no record of a final order by the juvenile court
upon which an appeal could be granted. 5 7 The Supreme Court of Ne-
braska consolidated Michael and Tonya's appeals. 58 The Supreme
Court subsequently dismissed Michael's appeal for the lack of a final
appealable order, leaving only Tonya's appeal to be considered. 59

46. Id. Neither of the two telephone calls to the DHHS concerned the children. Id.
at 173, 608 N.W.2d at 586.

47. In re Dustin H., 259 Neb. at 169, 608 N.W.2d at 583-84.
48. Id. at 169, 608 N.W.2d at 583-84.
49. Id. Tonya was supposed to keep the court, the DHHS and her attorney apprised

of any changes in her address or phone number. Id. The inability of the DHHS to con-
tact Tonya implied Tonya did not inform the DHHS of any changes in her whereabouts.
Id.

50. In re Dustin H., 259 Neb. at 169, 608 N.W.2d at 583-84.
51. Id. at 170, 608 N.W.2d at 584.
52. Id.
53. Id.
54. Id. at 167, 170, 608 N.W.2d at 582, 584.
55. Id. at 170, 608 N.W.2d at 584. Tonya said she was concerned of being arrested,

but never asked about her children. Id.
56. In re Dustin H., 259 Neb. at 170, 608 N.W.2d at 584.
57. Id. at 170, 608 N.W.2d at 584.
58. Id. at 167, 608 N.W.2d at 582.
59. Id. at 174, 608 N.W.2d at 586. Without an appealable order the court did not

have jurisdiction over the appeal. Id.
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Tonya appealed the order of the juvenile court to the Supreme
Court of Nebraska arguing the no-visitation order of August 27, 1998
tolled the six-month requirement for abandonment under section 43-
292(1), and the juvenile court, therefore, had erred in terminating her
parental rights. 60 Justice John Wright, writing for the majority, af-
firmed the juvenile court's decision.6 1 The court reasoned there were
other ways in which Tonya could have shown her intention to parent
the children.6 2 Thus, the court concluded the juvenile court's order
denying Tonya visitation rights did not toll the six-month statutory
period for abandonment. 6 3

The Supreme Court of Nebraska began its de novo review of the
case by reviewing the definition of abandonment. 64 Section 43-292 of
the Nebraska Juvenile Code provides in part:

The court may terminate all parental rights between the par-
ents or the mother of a juvenile born out of wedlock and such
juvenile when the court finds such action to be in the best
interests of the juvenile and it appears by the evidence that
one or more of the following conditions exist: (1) the parents
have abandoned the juvenile for six months or more immedi-
ately prior to the filing of the petition.65

The Nebraska courts have held, for the purpose of Nebraska Re-
vised Statute section 43-292(1), "'abandonment' is a parent's inten-
tionally withholding from a child, without just cause or excuse, the
parent's presence, care, love, protection, maintenance, and the oppor-
tunity for the display of parental affection for the child."66 Abandon-
ment is a question "largely one of intent, to be determined in each case
from all the facts and circumstances." 6 7

In arguing there was abandonment under this definition, the
State claimed that even though the no-visitation order was given
seven weeks prior to the supplemental pleading, the no-visitation or-
der did not toll the statutory period for abandonment. 68 The State
noted Tonya could have shown her intent to parent in other ways.6 9

The State determined there was no excuse why Tonya had not con-
tacted or attempted to contact her children in over seven months. 70

60. In re Dustin H., 259 Neb. at 171, 608 N.W.2d at 584-85.
61. Id. at 167, 174, 608 N.W.2d at 582, 586.
62. Id. at 172-73, 608 N.W.2d at 585-86.
63. Id. at 173, 608 N.W.2d at 586.
64. Id. at 167, 171, 608 N.W.2d at 582, 585.
65. NEB. REv. STAT. § 43-292 (1999).
66. In re Dustin H., 259 Neb. at 171, 608 N.W.2d at 585 (citation omitted).
67. Id. at 171, 608 N.W.2d at 585 (citation omitted).
68. Id. at 171-72, 608 N.W.2d at 585.
69. Id. at 172, 608 N.W.2d at 585.
70. Id. The State argued, "Tonya had no excuse for why she left for 5 1h months or

why she failed to attempt any contact with the children for additional 2 months." Id.
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In her defense, Tonya argued that because the no-visitation order
denied her access to her children, her case was similar to In re Interest
of B.J.M.,71 another case out of Nebraska. 72 In B.J.M., a father was
ordered not to visit his children and the juvenile court eventually ter-
minated his parental rights based on abandonment. 73 The Nebraska
Court of Appeals subsequently reversed the decision of the juvenile
court, finding the no-visitation order was a barrier that successfully
kept the father from building a relationship with his children. 74

In Dustin H., Justice Wright distinguished Tonya's case from
B.J.M. by stating the father in B.J.M. took many steps besides visita-
tion, including trying to contact his children and regain his parental
rights. 75 The court stated the father's failure to contact his children
was not due to indifference. 7 6 The court also stated, "[plarents have a
positive duty to exhibit a continued interest in their children and a
genuine effort to associate and maintain the lines of communication
with those children."77 In discussing Dustin H., the court noted that
the evidence indicated Tonya did not call or visit the children, and she
sent no cards, letters, or presents, except for one birthday card, which
was received on September 3, 1998.78 The court also noted that Tonya
did not attempt any more contact during the time before the no-visita-
tion order of August 27 than she did during the seven weeks after the
court order. 79 Because the state's evidence revealed Tonya's lack of
interest and Tonya provided no evidence of her continued interest in
parenting, the majority determined the juvenile court's no-visitation
order did not toll the statutory period for abandonment.8 0

Justice John Gerrard, joined by Chief Justice John Hendry and
Justice Kenneth Stephan, concurred in part and dissented in part.8 1

Justice Gerrard determined the termination of Tonya's parental
rights was unjustified.8 2 Justice Gerrard noted that by relying solely
on the basis of abandonment, rather than on one of the other statutory

71. 1 Neb. Ct. App. 851, 510 N.W.2d 418 (1993).
72. In re Dustin H., 259 Neb. at 170, 172, 608 N.W.2d at 584, 585.
73. Id. at 172, 608 N.W.2d at 585.
74. Id.
75. Id. at 167, 172, 608 N.W.2d at 582, 585. Justice Wright noted that the father

had remarried and moved to Nebraska to be closer to his children, and had persisted in
his efforts to regain custody and visitation with his children. Id.

76. In re Dustin H., 259 Neb. at 167, 173, 608 N.W.2d at 582, 586.
77. Id. at 173, 608 N.W.2d at 586 (quoting In re Interest of C.K, 240 Neb. 700, 484

N.W.2d 68 (1992)).
78. Id.
79. Id. at 170, 173, 608 N.W.2d at 584, 586.
80. Id. at 167, 170, 173-74, 608 N.W.2d at 582, 584, 586.
81. Id. at 174, 176, 608 N.W.2d at 587, 588 (Gerrard, J. dissenting).
82. Id. at 174-75, 608 N.W.2d at 587 (Gerrard, J., dissenting). The dissent did not

believe Tonya was without fault, and indicated that if the termination proceeding had
been brought on grounds other than abandonment, termination of Tonya's parental
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grounds for termination under section 43-292, the court was required
to find by clear and convincing evidence that Tonya had intentionally
withheld her "presence, care, love, protection, maintenance, and the
opportunity for the display of [her] parental affection for [her chil-
dren]. " 83 The dissent did not find, by clear and convincing evidence,
an intentional withholding on the part of Tonya.8 4 Justice Gerrard
contended the juvenile court order prevented Tonya from having a
"fair opportunity to display her presence, care, love, protection, and
parental affection for her children."8 5 Justice Gerrard also argued
that the court's decision was "fundamentally unfair and a violation of
[Tonya's] due process rights."8 6 Thus, the dissent recommended the
court reverse and remand the case to the juvenile court for further
proceedings based upon one of the other grounds for the termination
of parental rights under Nebraska Revised Statute section 43-292.87

BACKGROUND

A. DUE PROCESS

In Santosky v. Kramer,8 8 the United States Supreme Court held
that clear and convincing evidence was the minimum standard of re-
view required in parental rights termination cases.8 9 Santosky began
in Ulster County, New York, when in October 1978 the Ulster County
Family Court received a petition to terminate the parental rights of
John Santosky II and Annie Santosky (collectively "Santoskys").90

The Commissioner of the Ulster County Department of Social Services
filed the petition on grounds of neglect. 9 1 The Santoskys argued that
the State of New York's "fair preponderance of the evidence" standard
for deciding parental rights cases was unconstitutional. 9 2 The court,
however, rejected their argument. 9 3

The family court judge ruled the county had taken diligent efforts
to restore the family. 94 The court determined that, although the

rights would have been justified. Id. at 174-76, 608 N.W.2d at 587-88 (Gerrard, J.,
dissenting).

83. In re Dustin H., 259 Neb. at 174-76, 608 N.W.2d at 587-88 (Gerrard, J.,
dissenting).

84. Id. at 174-76, 608 N.W.2d at 587-88 (Gerrard, J., dissenting).
85. Id. at 175, 608 N.W.2d at 587 (Gerrard, J., dissenting).
86. Id. (Gerrard, J., dissenting).
87. Id. at 176, 608 N.W.2d at 587-88 (Gerrard, J., dissenting).
88. 455 U.S. 745 (1982).
89. Santosky v. Kramer, 455 U.S. 745, 769-70 (1982).
90. Santosky, 455 U.S. at 745, 751.
91. Id. at 751.
92. Id.
93. Id.
94. Id. at 752. The Judge stated, "the Santoskys were incapable, even with public

assistance, of planning for the future of their children." Id.
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Santoskys had contact with the children, the contact was "superficial
and devoid of any real emotional content."9 5 Using the fair preponder-
ance of the evidence standard, the family court judge terminated the
Santosky's parental rights. 96 .

The Santoskys appealed to the New York Supreme Court, Appel-
late Division, again arguing the constitutionality of the statutory
standard. 97 The appellate court affirmed the lower court's decision,
stating the standard was proper and constitutional. 98 The court rea-
soned the preponderance of the evidence standard properly balanced
the interests of the child against the interests of the parents.99 A fur-
ther appeal by the Santoskys to the New York Court of Appeals was
dismissed "upon the ground that no substantial constitutional ques-
tion is directly involved."10 0

The Santoskys subsequently petitioned the United States Su-
preme Court for writ of certiorari, arguing the standard of review used
in the New York court system was so low it violated their constitu-
tional rights.' 0 ' The Supreme Court granted certiorari in order to
consider the Santosky's constitutional claim. 10 2 The Court vacated
the holding of the appellate division and remanded the case for fur-
ther proceedings under the clear and convincing evidence standard of
review. 10 3 Writing for the majority, Justice Harry Blackmun stated,
"the fundamental liberty interest of natural parents in the care, cus-
tody, and management of their child does not evaporate simply be-
cause they have not been model parents .... -104 Justice Blackmun
determined that due process protections were needed most when the
parents were at risk of losing these rights.' 0 5

The majority recognized that the process due in a particular pro-
ceeding could be determined by using a three-factor balancing test. 106

According to the Court, the three factors to be balanced were: "the pri-
vate interests affected by the proceeding; the risk of error created by
the State's chosen procedure; and the countervailing governmental in-

95. Santosky, 455 U.S. at 751.
96. Id. at 751, 752. The decision to terminate parental rights was held at a later

dispositional hearing, where the Judge found that it was in the children's best interests
to terminate the Santosky's parental rights. Id. at 752.

97. Santosky, 455 U.S. at 752.
98. Id. at 752.
99. Id.

100. Id.
101. Id. at 751-52.
102. Id. at 752.
103. Id. at 770.
104. Id. at 753.
105. Id. at 753-54.
106. Id. at 754 (citation omitted).
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terest supporting use of the challenged procedure."10 7 In balancing
the three interests, the Court found the fair preponderance of the evi-
dence standard violated the Fourteenth Amendment's Due Process
Clause.' 0 s Therefore, the Court ordered clear and convincing evi-
dence as the minimum standard of proof required in parental rights
termination cases. 10 9

The Court reasoned that a heightened standard of proof, such as
clear and convincing evidence, would reduce the risk of a faulty con-
viction based on an error in factfinding."10 The Court noted, "[i]n ap-
praising the nature and quality of a complex series of encounters
among the agency, the parents, and the child, the court possesses unu-
sual discretion to underweigh probative facts that might favor the par-
ent."1 1 ' Therefore, the Court determined a heightened standard of
proof would impress upon the factfinder the enormity of his or her
decision, which once affirmed, was irrevocable."12 The Court further
determined the clear and convincing evidence standard would lessen
the chance of a factfinder terminating parental rights based on "'a few
isolated instances of unusual conduct or . . . idiosyncratic
behavior.'"113

Justice William Rehnquist, writing for the dissent, stated that the
dissenting judges were concerned about the intrusion of the Court into
an area traditionally left to the individual states.1 1 4 Justice Rehn-
quist reasoned the existing standard of proof in New York was not
unconstitutional when one looked at all the factors involved in the pro-
ceeding.1 15 The dissent understood due process as a flexible theory,
which included all aspects and components of a specific situation.' 1 6

According to the dissent, the cumulative effect of the procedures New
York used in parental rights cases, including the state's efforts in re-
uniting the family, showed, that in this case, the preponderance of the
evidence standard was constitutional. 1 17 Therefore, the dissent

107. Id. These three factors were specified in Mathews v. Eldridge, 424 U.S. 319,
335 (1976). Id.

108. Santosky, 455 U.S. at 768.
109. Id. at 769-70.
110. Id. at 764.
111. Id. at 762.
112. Id. at 759, 764-65.
113. Id. at 764 (quoting Addington v. Texas, 441 U.S. 418, 427 (1979)).
114. Id. at 770 (Rehnquist, J., dissenting).
115. Id. at 771, 773 (Rehnquist, J., dissenting).
116. Id. at 774-75 (Rehnquist, J., dissenting). The dissent stated, a narrow focus of

the statutory scheme "threatens to overlook factors which may introduce constitution-
ally adequate protections into a particular government action." Id. at 775 (Rehnquist,
J., dissenting).

117. Santosky, 455 U.S. at 774-85 (Rehnquist, J., dissenting).
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stated that the Court should have deferred to the New York legisla-
ture's judgment in a matter left historically to the states. 118

Similar to the United States Supreme Court, the Nebraska courts
use clear and convincing evidence as the standard of review in paren-
tal rights termination cases. 1 19 In In re Interest of Sunshine A.,120 the
Supreme Court of Nebraska held that clear and convincing evidence
supported a finding that a mother had effectively abandoned her chil-
dren, when she voluntarily chose to advocate her cause against gov-
ernment interference in parental rights. 12 1 The mother was absent
from her children's lives for over twelve months, and only contacted
the children by phone to inquire about their health.122 The court also
held there was clear and convincing evidence showing that termina-
tion of parental rights was in the children's best interests. 12 3

In Sunshine A., the State of Nebraska filed a petition in the Juve-
nile Court of Lancaster County to terminate the parental rights of
Laura A. ("Laura"), the mother of Sunshine A., Joseph A., and Maria
A. (collectively "the children). 124 Due to filthy living conditions and
lack of proper food and clothing, the children were placed in the con-
trol of the Department of Health and Human Services ("DHHS").12 5

The DHHS subsequently placed the children in the home of their
grandmother, Anna Hopkins.1 26 After the placement of the children,
Laura left Nebraska to spread the word about governmental interfer-
ence in family affairs. 127 Neither the children, nor their grandmother,
could reach Laura because she was effectively living on the streets of
El Paso, Texas, begging for money. 128

The last physical contact the children had with Laura was in July
1997, but "between January and October of 1998, Laura telephoned
the Hopkins residence [fifty] or [sixty] times" to inquire about the chil-

118. Id. at 791.
119. See infra notes 120-74 and accompanying text.
120. 258 Neb. 148, 602 N.W.2d 452 (1999).
121. In re Interest of Sunshine A., 258 Neb. 148, 151, 155, 159, 602 N.W.2d 452,

455-56, 458, 460 (1999).
122. In re Sunshine A., 258 Neb. at 150, 602 N.W.2d at 455.
123. Id. at 159, 602 N.W.2d at 460.
124. Id. at 149-50, 602 N.W.2d at 454-55.
125. Id. at 149, 602 N.W.2d at 455.
126. Id.
127. Id. at 150, 602 N.W.2d at 455. Laura believed the country was behind her and

she was building momentum for an uprising against the government. Id.
128. In re Sunshine A., 258 Neb. at 150, 602 N.W.2d at 455. Evidence showed that

'at the time of the hearing, Laura had been living in a bus stop in El Paso, Texas for
about a year" and she believed she was creating a national movement against govern-
mental interference in domestic affairs. Id. at 150, 602 N.W.2d at 455. The only contact
information Hopkins or the children had for Laura was a couple of pay phone numbers
where they could leave messages with whomever answered. Id.
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dren's health. 129 Although Laura seemed interested in the children's
health, she was not interested in any other aspect of their lives and
would give negative feedback if the conversation turned towards the
children's other activities. 130 Laura did not express any intent to
come back to Nebraska to raise the children, stating instead that she
thought her mission against the government was more important. 131

Since January 1998, Laura did not provide any material or financial
support other than a few small gifts that were sent to the children.132

Hopkins and a DHHS caseworker both testified in juvenile court
that it was in the best interests of the children to terminate Laura's
parental rights. 133 Laura did not attend the termination hearing, but
was represented by counsel.' 34 Based upon the evidence presented,
the juvenile court terminated Laura's parental rights on the grounds
of abandonment and the fact that "the children had been 'in an out-of-
home placement for [eighteen] or more months, and [fifteen] of the
most recent [twenty-two] months." 135

Laura appealed the juvenile court's decision to the Supreme Court
of Nebraska, alleging the court erred by finding clear and convincing
evidence supporting both the finding of abandonment and the finding
that termination of her parental rights was in the children's best in-
terests.136 Laura also alleged "the juvenile court erred by retroac-
tively applying the amended version of [Nebraska Juvenile Code]
section 43-292(7)," which allowed termination when "the [children
have] been in an out-of-home placement for fifteen or more months of
the most recent twenty-two months."137

The Supreme Court of Nebraska upheld the juvenile court's deci-
sion, holding the evidence was clear and convincing that Laura had
abandoned her children for at least six months prior to the filing of the
petition and the children's best interests were served by the termina-
tion of Laura's parental rights. 13s Justice Kenneth Stephan, writing
for the majority, reasoned Laura's intent to abandon the children was

129. In re Sunshine A., 258 Neb. at 150, 602 N.W.2d at 455.
130. Id. at 150, 602 N.W.2d at 455.
131. Id. at 151, 602 N.W.2d at 456.
132. Id., 602 N.W.2d at 455-56.
133. Id. at 151, 602 N.W.2d at 456. Hopkins was a licensed psychotherapist and

believed the children had improved their socialization and learning skills to a great
extent since they had been living with her. Id. at 151-52, 602 N.W.2d at 456. Stromp,
the DHS caseworker, felt the children were in a stable environment with Hopkins. Id.

134. In re Sunshine A., 258 Neb. at 150, 602 N.W.2d at 455.
135. Id. at 152, 602 N.W.2d at 456.
136. Id.
137. Id. at 152, 156, 602 N.W.2d at 456, 458-59.
138. Id. at 159. 602 N.W.2d at 460.
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made clear by her intentional absence from the children's lives. 139

The court found the phone calls and presents, sent by Laura to the
children, did not amount to sufficient evidence that she did not aban-
don her children. 140

The court reasoned that "[a parent's] obligation requires a contin-
uing interest in the child and a genuine effort to maintain communica-
tion and association with that child," and "[s] mall tokens of parental
affection for a child are an inadequate substitute for parental presence
in a child's life."14 1 In examining the standard of review, the court
stated, "[cilear and convincing evidence means that amount of evi-
dence which produces in the trier of fact a firm belief or conviction
about the existence of a fact to be proved." 142 Since Laura had not
seen the children or provided any support, and instead chose to travel
the country in the name of her cause, the court found the evidence
clear and convincing that she had abandoned her children. 143

In focusing on Laura's allegations of error concerning the retroac-
tive application of section 43-292(7) of the Juvenile Code, the court
reasoned the lower court had sufficiently shown evidence to apply the
law in either the current form or the previous version.' 44 However,
the court also felt section 43-292(7) was immaterial since the juvenile
court had shown abandonment under section 43-292(1). 14 5 The court
noted that the state only needed to provide evidence supporting one
subsection of section 43-292 in order to terminate parental rights. 146

The court also addressed Laura's allegations that it was not in the
children's best interests to terminate her parental rights. 14 7 The
court recognized that Laura's argument (that the children would lose
state support) was an example of "her failure to understand and ap-
preciate a parent's role in raising a child."148 The court found the evi-
dence clearly showed the children had improved in school, were stable
and secure, and that Laura was either unwilling or unable to provide
for the children.149 Therefore, the court found clear and convincing

139. Id. at 154, 602 N.W.2d at 457-58. The evidence showed that Laura had trav-
eled throughout the country and failed to visit the children. Id. Laura even failed to
show up for the termination hearing. Id.

140. In re Sunshine A., 258 Neb. at 155, 602 N.W.2d at 458.
141. Id. at 155, 602 N.W.2d at 458 (citations omitted).
142. Id. at 153, 602 N.W.2d at 457.
143. Id. at 154, 156, 602 N.W.2d at 457-59.
144. Id. at 156, 602 N.W.2d at 458-59.
145. Id. at 157, 602 N.W.2d at 459.
146. Id. at 153, 602 N.W.2d at 457. Nebraska Revised Statute section 43-292 re-

quires the finding of "one or more" of the subsections of the statute. Id. There was no
requirement in the statute for more than one section to be proven. Id.

147. In re Sunshine A., 258 Neb. at 157, 602 N.W.2d at 459.
148. Id. at 158, 602 N.W.2d at 460.
149. Id. at 151-52, 158-59, 602 N.W.2d at 456, 460.
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evidence that the termination of Laura's parental rights was in the
children's best interests. 150

Similarly, in In re Interest of C.A.,151 the Nebraska Supreme
Court held that the Department of Social Service's ("DSS") denial of
the mother's request to see her child did not excuse the mother's ex-
tended absence, nor did writing a few letters and sending one card
amount to a substitution for her presence in her child's life. 15 2 In
C.A., the State, after finding evidence of sexual misconduct, filed a
petition alleging that C.A., the daughter of B.T., fell within the mean-
ing of section 43-247(3)(a) of the Nebraska Juvenile Code. 153 On No-
vember 19, 1986, the Juvenile Court of Douglas County put C.A. in
DSS custody. 154

In December 1987, B.T. took C.A. to Missouri without court ap-
proval. 15 5 However, in February 1988, B.T. gave C.A. over to the Mis-
souri DSS after deciding "she no longer wanted to care for [C.A]."156
Missouri transferred C.A. back to Nebraska where C.A. awaited foster
care placement. 15 7 On February 10, 1989, and after a year without
contact, B.T. came back to Omaha, Nebraska "with the expressed in-
tention of regaining custody of her daughter." 158 However, in a meet-
ing on March 1, 1989, care workers told B.T. that before she could see
her daughter, she would need to participate in counseling.15 9 B.T.
failed to follow through with the counseling and left town.16 0

On May 2, 1989, the State filed a motion in the Juvenile Court of
Douglas County to terminate B.T.'s parental rights on the grounds
that B.T. had abandoned C.A. for a period of at least six months imme-
diately prior to the filing of the motion. 16 1 B.T. argued she had not

150. Id. at 159, 602 N.W.2d at 460.
151. 235 Neb. 893, 457 N.W.2d 822 (1990).
152. In re Interest of C.A., 235 Neb. 893, 902-03, 457 N.W.2d 822, 827-28 (1990).
153. In re C.A., 235 Neb. at 894, 895, 457 N.W.2d at 823, 824.
154. Id. at 895, 457 N.W.2d at 824. In January 1986, C.A. was placed in temporary

custody of the DSS pending adjudication. Id. In November, the Douglas County Juve-
nile Court found the allegations to be true and continued temporary custody of C.A.
with the DSS. Id. In a dispositional hearing in July, the court again continued tempo-
rary custody of C.A. with the DSS, but allowed placement of C.A. with her mother, B.T.
and stepfather. Id.

155. In re C.A., 235 Neb. at 896, 457 N.W.2d at 824-25.
156. Id. at 896, 457 N.W.2d at 824-25.
157. Id.
158. Id.
159. Id. The meeting was attended by "Betty Burton, who was a Child Protective

Services worker, C.A.'s therapist;" and "Kara Murphy, a juvenile court probation of-
ficer." Id.

160. In re C.A., 235 Neb. at 896, 457 N.W.2d at 825.
161. Id. at 898, 457 N.W.2d at 825-26. The state also petitioned to terminate the

parental rights of C.A.'s father, R.A., alleging abandonment. Id. R.A. never attended
any hearings and did not contest the termination of his parental rights. Id.
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abandoned her daughter. 16 2 B.T. stated she had tried to visit, only to
be denied by the DSS, and that she had sent letters and a card to
C.A.16 3 On November 6, the court found C.A. had been abandoned
and, therefore, it was in C.A.'s best interests to terminate B.T.'s pa-
rental rights. 164

B.T. appealed the decision to the Supreme Court of Nebraska, al-
leging the juvenile court erred in finding by clear and convincing evi-
dence that C.A. had been abandoned, and that it was in C.A.'s best
interests to terminate B.T.'s parental rights.' 6 5 B.T. also argued that
physical presence was not critical in determining abandonment, and
she had maintained contact by sending letters and a card to C.A.166

The court affirmed the juvenile court's decision, holding that the
DSS's denial of visitation did not excuse the extended absence of B.T.
from C.A.'s life. 167 Justice Thomas Shanahan, writing for the major-
ity, reasoned that, although the DSS had denied B.T.'s request to visit
C.A., B.T. could have fought the denial because the DSS had no statu-
tory authority to make such a denial. 168 Justice Shanahan examined
B.T.'s failure to fight the DSS's decision, the indifference shown by
B.T. over the entire six-month period, along with B.T.'s conduct prior
to the six-month period.16 9 The majority determined these factors
combined to give the court ample evidence supporting the juvenile
court's decision to terminate B.T.'s parental rights. 1 70

In discussing B.T.'s argument that the letters and card were
enough to maintain contact, the court stated the letters and card were
just "small tokens of parental affection" and were inadequate as sub-
stitutes for B.T.'s presence. 17 1  The court also stated that
"[a]bandonment is not an ambulatory thing the legal effects of which a
parent may dissipate at will by token efforts at reclaiming a discarded
child." 172 The court concluded the evidence that B.T. had abandoned
C.A. was clear and convincing. 173 Furthermore, the court ruled the

162. In re CA, 235 Neb. at 898, 457 N.W.2d at 825-26.
163. Id. at 898, 899, 457 N.W.2d at 825, 826.
164. Id., 457 N.W.2d at 825-26.
165. Id. at 894, 899, 457 N.W.2d at 823, 826.
166. Id. at 902, 457 N.W.2d at 827-28.
167. Id. at 902-03, 457 N.W.2d at 827-28.
168. Id. at 894, 900-02, 457 N.W.2d at 823, 826-28. The court stated " [plarental

visitation rights, as a subject within the Nebraska Juvenile Code, are matters for judi-
cial determination." Id. at 900-01, 457 N.W.2d at 826-27.

169. In re C.A, 235 Neb. at 902, 457 N.W.2d at 827-28.
170. Id. at 899, 902, 457 N.W.2d at 826, 827-28.
171. Id. at 902-03, 457 N.W.2d at 828.
172. Id. at 902, 457 N.W.2d at 828 (citation omitted).
173. Id. at 903, 457 N.W.2d at 828.
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state had shown that it was in C.A.'s best interests to terminate B.T.'s
parental rights.1 74

B. No-VISITATION ORDER

In In re Interest of L.V.,175 the Nebraska Supreme Court held that
a father's incarceration in a Texas prison was no excuse for the ab-
sence of the father from his daughter's life. 176 In L. V., the State filed
a petition to terminate W.V.'s parental rights on the grounds W.V. had
abandoned his daughter, L.V., for at least six months immediately
prior to the filing of the petition and failed to "provide parental care
and protection."177 At the time of the hearing, W.V. was serving a
twenty-five year sentence in a Texas prison, but was allowed to par-
ticipate in the hearing by phone. 178 The evidence showed that since
L.V. was six months old her father had been in and out of prison.' 7 9

At the time of the hearing, L.V. was thirteen years old and had not
seen W.V. in nine years.' 80 The court found by clear and convincing
evidence that W.V. had abandoned his daughter, and therefore, the
court terminated W.V.'s parental rights. 18 '

W.V. appealed the decision to the Supreme Court of Nebraska,
arguing that the county court denied him due process by not allowing
him to be at the hearing in person, and that the court erred by finding
he had abandoned his daughter.' 8 2 The Nebraska Supreme Court af-
firmed the county court's decision. 183 The court held that, although
W.V. was not allowed to be physically present at the hearing, W.V.
was in fact granted a higher standard of procedural due process than
normally required.' 8 4 The court also held that it was W.V.'s inten-
tional actions which created the incarceration, and therefore, W.V.
had intentionally abandoned his daughter.' 85

174. Id.
175. 240 Neb. 404, 482 N.W.2d 250 (1992).
176. In re Interest of L.V., 240 Neb. 404, 422, 482 N.W.2d 250, 262 (1992).

177. In re L.V., 240 Neb. at 407,482 N.W.2d at 254. These grounds for termination

come under Nebraska Revised Statute Sections 43-292(1) and (2). Id. at 406, 407, 482
N.W.2d at 253-54.

178. In re L.V., 240 Neb. at 407-08, 482 N.W.2d at 254.
179. Id. at 409, 482 N.W.2d at 254.
180. Id. at 409, 411, 482 N.W.2d at 254-55. W.V.'s own testimony was that he had

not seen his daughter since 1981, and had only provided about one to two hundred dol-

lars of support for his family since 1980. Id. at 408, 411, 482 N.W.2d at 254, 255-56.

W.V. was serving a twenty-five year sentence for sexually assaulting a child, and was
not due for release for many years. Id.

181. In re L.V., 240 Neb. at 411, 482 N.W.2d at 256.
182. Id. at 406, 411, 482 N.W.2d at 253, 256.
183. Id. at 423, 482 N.W.2d at 262.
184. Id. at 417, 482 N.W.2d at 259.
185. Id. at 420-23. 482 N.W.2d at 260-62.
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Justice Shanahan, writing for the majority, examined whether
due process required the physical presence of the father in a termina-
tion of parental rights hearing.'8 6 The court recognized that parents
have a fundamental liberty interest in their relationship with their
child that should be accorded due process.' 8 7 Quoting Santosky, the
court stated, "[w]hen a State moves to destroy weakened familial
bonds, it must provide the parents with fundamentally fair proce-
dures."1 8 8 Subsequently, the court examined the procedures used in
the proceeding to terminate W.V.'s parental rights.' 8 9 The court
noted that W.V. was allowed to participate in the termination hearing
by phone, he was represented by lawyers, both in Texas and in Ne-
braska, and he was allowed to review testimony prior to cross-examin-
ing witnesses.' 9 0 Consequently, the court found W.V. was actually
allowed a heightened level of procedural due process, and thus, the
first assignment of error had no merit. 191

In addressing W.V.'s second claim that the evidence was insuffi-
cient to support the lower court's termination of his parental rights,
the court recognized that incarceration standing alone, did "not fur-
nish a ground for automatic termination of parental rights ....
However, the court also recognized that incarceration did "not insu-
late an inmate from the termination of his parental rights" if clear and
convincing evidence supported the termination of the parental "rights
of any other parent."193 The court noted that, "although W.V.'s incar-
ceration is likely not a matter of his choice alone, since the people of
Texas have expressed their voice in determining his location for some
time to come, we cannot ignore the fact that the conduct which led to
W.V.'s Texas incarceration was voluntary and intentional .... 194
The court determined, since W.V.'s voluntary actions created the situ-
ation of him being incarcerated for so many years, W.V. had intention-
ally withheld his support and presence from his daughter, and his
incarceration was no excuse for his lack of contact with his
daughter. 195

186. Id. at 406, 414, 482 N.W.2d at 253, 257.
187. Id. at 412, 482 N.W.2d at 256.
188. Id. (citation omitted).
189. Id. at 417, 482 N.W.2d at 259.
190. Id. at 408, 417, 482 N.W.2d at 254, 259.
191. Id. at 417, 482 N.W.2d at 259. The court warned, because these standards

were more than what was required by due process, it was not to be assumed that this
was now the standard for such cases. Id.

192. In re L.V., 240 Neb. at 418, 482 N.W.2d at 259-60 (citation omitted).
193. Id. at 418, 482 N.W.2d at 259-60 (citation omitted).
194. Id. at 422, 482 N.W.2d at 261.
195. Id. at 420-23, 482 N.W.2d at 260-62.
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Conversely, in In re Interest of B.J.M.,196 the Nebraska Court of
Appeals held that a father's failure to connect with his children due to
a court ordered no-visitation rule was a sufficient excuse and was not
because of indifference. 19 7 Therefore, the court ruled the evidence did
not support a finding the father had abandoned his children. 19s In
B.J.M., R.B. and her children moved to Nebraska from Colorado fol-
lowing R.B.'s separation from her husband, T.M. 199 Subsequently,
R.B. received custody of the children in the divorce decree on October
13, 1989, and thereafter controlled the visitation privileges of T.M. 20 0

However, before the divorce was final, the children were taken into
the custody of the DSS due to the lack of proper parental care.20 1

T.M. was not present at the hearing when the court found the children
were juveniles subject to the court's jurisdiction, as described in Ne-
braska Revised Statute section 43-247(3)(a), due to the faults of their
parents.

202

On July 9, 1992, the State of Nebraska filed petitions in the Kim-
ball County Court to terminate the parental rights of both parents on
the grounds that R.B. was a habitual drug user and T.M. had aban-
doned his children. 20 3 T.M. had last visited his children in September
1989, and subsequently had been arrested, convicted, and served
prison time on drug charges.20 4 Since that time, however, T.M. had
abstained from drug and alcohol use, and in the fall of 1991, he de-
cided to attempt visitation with his children. 20 5 T.M. purchased
Christmas presents in preparation for a scheduled visitation with his
children in December 1991, however the visitation was later canceled
by the DSS.2 06 T.M. tried unsuccessfully several more times to visit
his children until March 5, 1992, when, in contemplation of parental
rights termination proceedings, the children's guardian ad litem
moved the court to limit any visitation by T.M. 20 7 On May 1, 1992,
the court granted the motion and ordered that T.M. was to have no

196. 1 Neb. Ct. App. 851, 510 N.W.2d 418 (1993).
197. In re Interest of B.J.M., 1 Neb. Ct. App. 851, 857, 864, 510 N.W.2d 418, 422,

425-26 (1993).
198. In re B.J.M., 1 Neb. Ct. App. at 864, 510 N.W.2d at 426.
199. Id. at 854, 510 N.W.2d at 420-21.
200. Id., 510 N.W.2d at 420.
201. Id., 510 N.W.2d at 420-21.
202. Id., 510 N.W.2d at 421. B.T. was present at the determination hearing. Id.
203. In re B.J.M., 1 Neb. Ct. App. at 852, 855, 510 N.W.2d at 420, 421. The Kimball

County Court was sitting as a juvenile court. Id. at 852, 510 N.W.2d at 420.
204. In re B.J.M., 1 Neb. Ct. App. at 855, 510 N.W.2d at 421.
205. Id. at 855, 856, 510 N.W.2d at 421-22.
206. Id. at 856, 510 N.W.2d at 421-22. The DSS canceled the visitation because the

children's mother, R.B., was arrested on drug charges and the DSS thought the visit
with their estranged father would just upset the children even more. Id.

207. In re B.J.M., 1 Neb. Ct. App. at 856-57, 510 N.W.2d at 421-22.
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visitation rights.208 Subsequently, on September 15, 1992, the court
terminated T.M.'s parental rights upon the grounds of
abandonment.20 9

T.M. appealed the decision to the Court of Appeals of Nebraska,
arguing that the county court denied him due process. 210 Further-
more, T.M. argued the court failed to use clear and convincing evi-
dence in finding he had abandoned his* children.211 Judge Lindsey
Miller-Lerman, writing for the majority, held that T.M. was indeed
denied due process concerning the adjudication hearing in which T.M.
was not a party. 212 The court ruled that because T.M. had no notice of
the hearing the judgment was void. 213

In respect to the abandonment issue, the court reasoned that it
was the father's intent, during the six months immediately prior to
the petition for termination, to participate in the lives of his chil-
dren.214 The court noted, that prior to 1991, T.M. had little if any
contact with his children. 215 The court also noted, that since 1991,
T.M. had moved to Nebraska with his new wife, tried hard to reestab-
lish his ties with his children, and complied with all the requirements
of the DSS. 2 16 The court reasoned that since the statutory period for
abandonment was the six-month period immediately prior to the filing
of the petition and that it was during this time that T.M. attempted to
reunite his family, it was not clear and convincing that T.M. had aban-
doned his children.217 The court found the only reason T.M. had
failed in his attempts to reunite with the children was the DSS's de-
nial of the Christmas visit and the subsequent court order denying
him visitation.218 Therefore, the court held T.M.'s failure to have a
meaningful relationship with his children was due to "just cause and
excuse and not indifference." 219

208. Id. at 857, 510 N.W.2d at 422.
209. Id. at 859, 510 N.W.2d at 423.
210. Id.
211. Id.
212. Id. at 854, 860, 510 N.W.2d at 420, 424. The court found T.M. never received

proper notice of the adjudication hearing. Id. at 860, 510 N.W.2d at 424. Without
proper notice T.M. was denied due process. Id.

213. In re B.J.M., 1 Neb. Ct. App. at 860, 510 N.W.2d at 424.
214. Id. at 864, 510 N.W.2d at 426.
215. Id. at 862, 510 N.W.2d at 425.
216. Id. at 863, 510 N.W.2d at 425.
217. Id. at 862-64, 510 N.W.2d at 425-26.
218. Id. at 863-64, 510 N.W.2d at 425-26.
219. Id. at 864, 510 N.W.2d at 426.
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ANALYSIS

In In re Interest of Dustin H.,220 the Supreme Court of Nebraska
affirmed the termination of Tonya H.'s ("Tonya") parental rights on
the grounds she had abandoned her children for a period of not less
than six months immediately preceding the filing of the petition.221

Specifically, the court found that the no-visitation order placed upon
Tonya, seven weeks prior to the termination proceeding, did not toll
the statutory period required for the termination of parental rights on
the grounds of abandonment. 222 Applying the clear and convincing
evidence standard of review, the majority correctly looked at all the
facts and circumstances in finding Tonya had intentionally abandoned
her children. 223 The court reasoned that, although Tonya could not
visit her children, she could have proven her intent to parent in other
ways.

2 2 4

The dissent in Dustin H. made two arguments which the majority
chose not to recognize. 225 Justice John Gerrard, writing for the dis-
sent, argued the no-visitation order did not give Tonya a fair opportu-
nity to visit her children. 226 Thus, the dissent did not find clear and
convincing evidence indicating Tonya had intentionally withheld her
"presence, care, love, protection, maintenance, and the opportunity for
the display of parental affection" for her children. 227 The dissent also
stated, "it is fundamentally unfair under the Due Process Clause of
both the federal and state Constitutions to allow the machinery of the
State to impede visitation between a parent and child and then to al-
low the termination of parental rights on the sole basis of
abandonment .... ",228

The majority in Dustin H. did not recognize the dissent's argu-
ments in the discussion of the case.229 However, in discussing how
the majority correctly terminated Tonya's parental rights, this analy-
sis will address both arguments by the dissent.230 This analysis will
use precedent from the United States Supreme Court and Nebraska
courts in support of the majority's decision.23' Furthermore, this
analysis will not only show how the majority's decision was correct in

220. 259 Neb. 166, 608 N.W.2d 580 (2000).
221. In re Interest of Dustin H., 259 Neb. 166, 174, 608 N.W.2d 580, 586 (2000).
222. In re Dustin H., 259 Neb. at 170, 173-74, 608 N.W.2d at 584, 586.
223. Id. at 171, 174, 608 N.W.2d at 585, 586.
224. Id. at 172, 173-74, 608 N.W.2d at 585, 586.
225. See infra notes 226-28 and accompanying text.
226. In re Dustin H., 259 Neb. at 175, 608 N.W.2d at 587 (Gerrard, J., dissenting).
227. Id. at 175-76, 608 N.W.2d at 587-88 (Gerrard, J., dissenting).
228. Id. at 174, 176, 608 N.W.2d at 587-88 (Gerrard, J., dissenting).
229. See infra notes 233-421 and accompanying text.
230. See infra notes 244-421 and accompanying text.
231. See infra notes 244-421 and accompanying text.
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Dustin H., but will also expose the misconceptions upon which the dis-
sent's arguments are based.2 32

The dissent's first argument was that the no-visitation order did
not give Tonya a fair opportunity to visit her children.23 3 In recogniz-
ing this argument, this analysis will first explain how the majority in
Dustin H. correctly used clear and convincing evidence as the stan-
dard of review.2 34 Second, this analysis will explain how the majority
correctly looked at all the facts and circumstances in determining
Tonya had abandoned her children. 23 5 Third, this analysis will ex-
amine how the majority gave the proper evidentiary weight to the no-
visitation order placed upon Tonya.2 36 Specifically, this analysis will
discuss how courts may dismiss visitation or communication between
a parent and child as insubstantial. 23 7 Fourth, this analysis will ex-
amine how the evidence supports the majority's conclusion that Tonya
had other methods available to show her intent to parent. 238

The dissent's second argument was that "it is fundamentally un-
fair under the Due Process Clause of both the federal and state Con-
stitutions to allow the machinery of the State to impede visitation
between a parent and child and then to allow the termination of pa-
rental rights on the sole basis of abandonment. .".."239 In recognizing
this argument, this analysis will first examine precedent that incar-
ceration is the product of the intentional actions of the person in-
volved. 240 Second, this analysis will compare a no-visitation order to
incarceration, and show how the intentional actions of Tonya caused
the no-visitation order.2 4 1 This analysis will then discuss the consti-
tutionality of using incarceration as a factor in parental rights termi-
nation cases.2 42 Finally, this analysis will discuss how a no-visitation
order, just as incarceration, is just one of the many facts and circum-
stances to be considered in determining a parent's intent.24 3

232. See infra notes 232-421 and accompanying text.
233. In re Dustin H., 259 Neb. at 175, 608 N.W.2d at 587 (Gerrard, J., dissenting).
234. See infra notes 244-53 and accompanying text.
235. See infra notes 254-83 and accompanying text.
236. See infra notes 284-308 and accompanying text.
237. See infra notes 284-308 and accompanying text.
238. See infra notes 309-50 and accompanying text.
239. In re Dustin H., 259 Neb. at 174, 176, 608 N.W.2d at 587-88 (Gerrard, J.,

dissenting).
240. See infra notes 351-67 and accompanying text.
241. See infra notes 368-80 and accompanying text.
242. See infra notes 381-94 and accompanying text.
243. See infra notes 395-421 and accompanying text.
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A. DuE PROCESS

1. Clear and Convincing Evidence is the Minimum Standard of
Review Required in Parental Rights Termination Cases.

The clear and convincing evidence standard of review has been
considered the process due in parental rights termination cases for a
number of years.244 The process due in a parental rights case was the
subject of Santosky v. Kramer,245 a 1982 case heard by the United
States Supreme Court.246 In Santosky, the Supreme Court concluded
the State of New York had violated the parents' due process rights by
using preponderance of the evidence rather than clear and convincing
evidence as the standard of review in parental rights termination
cases. 247 Justice Blackmun, writing for the majority, reasoned that a
heightened standard of proof such as clear and convincing evidence
would reduce the risk of a faulty conviction based on an error in
factfinding.248 Similarly, since 1979, Nebraska courts have correctly
used the clear and convincing evidence standard of review in parental
rights cases.249 The Supreme Court of Nebraska, in In re Interest of
Sunshine A.,250 stated the clear and convincing evidence standard
was satisfied when the factfinder had a firm belief concerning the ex-
istence of the facts to be proved. 251 The Nebraska courts have also
held, for the purpose of Nebraska Revised Statute section 43-292(1),
"'abandonment' is a parent's intentionally withholding from a child,
without just cause or excuse, the parent's presence, care, love, protec-
tion, maintenance, and the opportunity for the display of parental af-
fection for the child." 25 2 Therefore, in Dustin H., the court had a "firm
belief' that Tonya had intentionally and without excuse withheld her
"presence, care, love, protection, maintenance, and the opportunity for
the display of parental affection" from her children. 253

244. See supra note 109 and accompanying text. In 1982, the United States Su-
preme Court held clear and convincing evidence was the proper procedure to use in
termination of parental rights cases. See supra note 109 and accompanying text.

245. 455 U.S. 745 (1982).
246. Santosky v. Kramer, 455 U.S. 745, 753 (1982).
247. Santosky, 455 U.S. at 747-48.

248. Id. at 764.
249. Id. at 749-50 n.3 (noting that In re Souza, 204 Neb. 503, 283 N.W.2d 48 (1979)

required clear and convincing evidence as the standard of review in parental rights ter-
mination cases).

250. 258 Neb. 14 8, 602 N.W.2d 452 (1999).
251. In re Interest of Sunshine A., 258 Neb. 148, 153, 602 N.W.2d 452, 457 (1999)

(citation omitted).
252. In re Dustin H., 259 Neb. at 171, 608 N.W.2d at 585 (citation omitted).
253. Id. at 174, 608 N.W.2d at 586; see supra notes 66 & 251 and accompanying text.
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2. Due Process Requires the Court to Look at All Facts and
Circumstances.

The first of the dissent's arguments was based, in part, on the
presumption that abandonment cannot be found by clear and convinc-
ing evidence if a court order prohibiting the mother from visitation
was in place during the six-month period required by statute.25 4 The
dissent's argument implies that physical presence is a critical require-
ment when considering if a parent has abandoned their child.25 5 The
Supreme Court of Nebraska, however, has held that in determining if
a parent has abandoned their child, the court needs to determine the
parent's intent by considering all the facts and circumstances. 2 56

Indeed, physical presence is one factor to be examined when a
court is determining if the parent had abandoned the child, however,
other facts and circumstances should be involved in the analysis as
well. 25 7 Even after the physical qualities of a relationship are sev-
ered, certain intangible aspects of a family relationship survive, such
as love, affection, religious and moral guidance, and a sense of family
identity.258 It is these intangible aspects of the family relationship
the court should examine, along with physical presence, in determin-
ing if a parent is unfit. 2 5 9

In fact, a finding of abandonment based solely on the physical ab-
sence of a parent, could actually bring Due Process concerns into a
parental rights termination proceeding. 2 60 In Santosky, the United
States Supreme Court stated that one of the reasons to demand clear
and convincing evidence in parental rights proceedings was to ensure
that the court was looking at the quality of the parent child relation-
ship and not just the quantity.26 1 Even the dissent in Santosky might
agree.26 2 Justice William Rehnquist, writing for the dissent, stated
Due Process would be protected, even with a less stringent standard of
review than clear and convincing evidence, if the court were to look at
all of the procedures offered b& the state, rather than just one of the

254. In re Dustin H., 259 Neb. at 175-76, 608 N.W.2d at 587 (Gerrard, J.,
dissenting).

255. See supra note 254 and accompanying text and infra notes 257-394 and accom-
panying text.

256. In re Dustin H., 259 Neb. at 171, 608 N.W.2d at 585.
257. See supra notes 258-59 and accompanying text.
258. Philip M. Genty, Procedural Due Process Rights of Incarcerated Parents in Ter-

mination of Parental Rights Proceedings: A Fifty State Analysis, 30 J. F AM. L. 757, 767
(1991/1992).

259. Genty, 30 J. FAM. L. at 769.
260. See infra notes 261-83 and accompanying text.
261. Santosky, 455 U.S. at 764 (citation omitted).
262. See infra note 263 and accompanying text.
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procedures. 26 3 Implicit in Justice Rehnquist's statement was the fact
that not only does Due Process require looking at all of the procedures
followed by the state, but also all of the facts and circumstances in-
volved in a specific case.2 64

One reason for such a fact intensive review is that in the fact-
finding stage of a parental rights hearing, the state is pitted against
the parent.2 65 The state's obligation is to prove the parent unfit, and
only when this is proven can the court look at what is in the child's
best interest.26 6 If all that was needed to deem a parent unfit was the
lack of physical presence for a specific period of time, the court would
not need a hearing and could just presume unfitness on the part of the
parent if the specified time period lapsed without physical contact.2 67

However, such a presumption of unfitness would likely be a violation
of the parent's Due Process rights. 268

In Dustin H., the Supreme Court of Nebraska did not violate
Tonya's Due Process rights.2 69 The majority of the court correctly
looked at all of the facts and circumstances in order to determine that
Tonya was unfit.2 70 At the December 9, 1998 termination hearing of
which Tonya had been properly notified, evidence was presented
which showed Tonya's indifference toward the children. 27 1 Tonya had
not called or written the children or sent any support or gifts in over
seven months.2 72 The only contact Tonya had with her children was
one birthday card, which was not received until September 3, 1998;
over five months after the children had been left alone.2 73 Tonya did
not complete the court ordered evaluations, and she could not be found
to discuss the children or a reunification plan.2 74 Tonya did, however,
contact the Nebraska Department of Health and Human Services
("DHHS") by phone twice during the seven-month period.275 Yet,
these phone calls did not concern the children.2 7 6 Tonya also made

263. Santosky, 455 U.S. at 775 (Rehnquist. J., dissenting).
264. See supra note 263 and accompanyingtext.
265. Santosky, 455 U.S. at 759.
266. Id. at 760.
267. Steven Fleischer, Note, Termination of Parental Rights: An Additional Sen-

tence for Incarcerated Parents, 29 SETON HALL L. REV. 312, 320-21 (1998) (discussing
states which use the length of incarceration as the basis for finding abandonment, and
how this presumption of abandonment is contrary to the United States Supreme Court's
holding in Stanley v. Illinois, 405 U.S. 645 (1972)).

268. Fleischer, 29 SETON HALL L. REV. at 319.
269. See infra notes 270-83 and accompanying text.
270. See infra notes 270-83 and accompanying text.
271. In re Dustin H., 259 Neb. at 169, 608 N.W.2d at 583-84.
272. Id. at 169, 608 N.W.2d at 583-84.
273. Id. at 168, 173, 608 N.W.2d at 583, 586.
274. Id. at 169, 608 N.W.2d at 583-84.
275. Id.
276. Id. at 173, 608 N.W.2d at 586.
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one phone call to the DHHS risk assessment investigator, Bob Owens,
but this phone call only concerned Tonya's fear that she was in
trouble, and at no time during the call did Tonya inquire about the
children's well-being.2 77

The evidence at the hearing concerned the quality of the relationship,
as well as the quantity of contacts. 278 The evidence concerned the
lack of interest on the part of Tonya. 2 79 The lack of phone calls, let-
ters, cards, and gifts was strong evidence against Tonya.28 0 These hy-
pothetical phone calls, letters, cards and gifts had nothing to do with
the lack of physical presence, and could not have been prevented by a
no-visitation order.28 1 In order to avoid due process concerns, the
court needed to look at the quality of Tonya's relationship, rather than
the quantity.28 2 Therefore, the court in Dustin H. correctly used all of
the facts and circumstances, rather than just the lack of physical pres-
ence, in finding clear and convincing evidence that Tonya had aban-
doned her children.28 3

3. A Court May Dismiss Visitation or Communication as
Insubstantial Evidence of Parental Intent.

By looking at all the facts and circumstances, the majority in Dus-
tin H. correctly disregarded the no-visitation order as a tolling
event.28 4 Even without the no-visitation order, the court could have
dismissed any last minute visits by Tonya as insubstantial or mean-
ingless.28 5 In his dissent, Justice Gerrard argued that Tonya was not
allowed a fair opportunity to show her intent. 28 6 This argument
seemed to suggest that a few last minute visits by Tonya, without
more, might have convinced the court of her intent to parent.28 7 How-
ever, the evidence presented indicated Tonya's lack of interest in the
children. 28 8 The dissent admitted, that in over seven months Tonya
did not call, write letters, or send gifts, except for one birthday card

277. Id. at 170, 608 N.W.2d at 584.
278. See infra notes 279-83 and accompanying text.
279. In re Dustin H., 259 Neb. at 174, 608 N.W.2d at 586.
280. Id. at 173, 608 N.W.2d at 586.
281. Id. at 171-74, 608 N.W.2d at 585-86.
282. See supra notes 260-68 and accompanying text.
283. See supra notes 254-82 and accompanying text.
284. See infra notes 285-350 and accompanying text.
285. See infra notes 287-308 and accompanying text.
286. In re Dustin H., 259 Neb. at 175, 608 N.W.2d at 587 (Gerrard, J., dissenting).
287. Id. at 175, 608 N.W.2d at 587 (Gerrard, J., dissenting). Justice Gerrard im-

plied Tonya would have had a fair opportunity to show her care and love for the children
without the no-visitation order. Id. at 175-76, 608 N.W.2d at 587-88 (Gerrard, J., dis-
senting). This fair opportunity implied Justice Gerrard could have been persuaded of
Tonya's intentions to parent had she visited the children during the last seven weeks of
the six-month period. Id. (Gerrard, J., dissenting).

288. In re Dustin H., 259 Neb. at 174, 608 N.W.2d at 586.
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received in September.2 s 9 Tonya also provided no financial support
for the children. 290 Nevertheless, the dissent's argument would lead
one to believe that, had Tonya not been barred from visiting her chil-
dren in the last seven weeks of the six-month statutory period, she
might have visited the children. 29 1 Furthermore, the dissent's argu-
ment indicated that the hypothetical visits by Tonya, without more,
might have been enough to prove to the court Tonya's intent to par-
ent.29 2 Courts, however, have the power to dismiss facts and circum-
stances, including visits, as insubstantial evidence. 293

In Santosky, Justice Harry Blackmun, quoting New York law,
stated, "in determining whether a parent substantially ... failed to
'maintain contact with . . . the child,' the judge can discount actual
visits or communications... [as] insubstantial ... "294 As part of the
explanation for the need to have clear and convincing evidence as the
standard of review, Justice Blackmun discussed the discretion pos-
sessed by the court, which could under-weigh the facts favoring the
parent. 295 This discretion by the court can be seen in Nebraska pa-
rental rights cases, as well. 296

In In re Interest of C.A.,297 the Nebraska Supreme Court dis-
counted four letters and a birthday card as insubstantial. 2 95 The Su-
preme Court of Nebraska has stated, "abandonment is not an
ambulatory thing the legal effects of which a parent may dissipate at
will by token efforts at reclaiming a discarded child." 29 9 Justice Ken-
neth Stephan, one of the dissenters in Dustin H., has also used discre-
tion in the termination of parental rights.3 00 In Sunshine A., Justice
Stephan discounted fifty to sixty phone calls as being insubstantial.3 0 1

In writing for the majority, Justice Stephan stated, "[p]arental obliga-
tion requires a continuing interest in the child and a genuine effort to
maintain communication and association with that child."30 2

289. Id. at 173, 608 N.W.2d at 586.
290. Id.
291. See supra notes 286-90 and accompanying text.
292. See supra notes 286-90 and accompanying text.
293. See infra note 294 and accompanying text.
294. Santosky, 455 U.S. at 762-63 n.12.
295. Id. at 759, 761-66, 768-70.
296. See infra notes 298-302 and accompanying text.
297. 235 Neb. 893, 457 N.W.2d 822 (1990).
298. In re Interest of C.A., 235 Neb. 893, 902-03, 457 N.W.2d 822, 827-28 (1990).
299. See In re Sunshine A., 258 Neb. at 155, 602 N.W.2d 452, 458 (citation omitted);

In re C.A., 235 Neb. at 902-03, 457 N.W.2d 822, 827-28 (citation omitted).
300. In re Dustin H., 259 Neb. at 176, 608 N.W.2d at 587-88; see infra note 301 and

accompanying text.
301. In re Sunshine A., 258 Neb. at 149, 150, 155, 602 N.W.2d at 454, 455, 458.
302. Id. at 149, 155, 602 N.W.2d at 454, 458.
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In Dustin H., a few last minute visits by Tonya should not have
been seen as anything more than "token efforts."30 3 The court had the
discretion to consider communications or visits between Tonya and
the children as insubstantial.3 04 The court also had the obligation to
use the clear and convincing evidence standard to determine that
Tonya had a continuing interest in parenting the children, and that
her intentions were genuine. 30 5 Tonya did not call her children fifty
or sixty times. 30 6 Tonya did not send four letters along with the birth-
day card.30 7 Without more evidence indicating Tonya's intent to par-
ent, even a few visits by an unconcerned mother should not be
accepted as a genuine effort.3 08

4. Using All the Facts and Circumstances, the Evidence Supported
the Termination of Tonya's Parental Rights.

Evaluating the evidence available, the court in Dustin H., cor-
rectly looked at all the facts and circumstances in deciding by clear
and convincing evidence that Tonya had abandoned her children.3 09

By comparing the no-visitation order to incarceration, precedent dic-
tates clear and convincing evidence can exist in light of state ac-
tion.3 10 For example, many courts use incarceration as an element in
termination of parental rights cases.3 11

In In re Interest of L. V.,3 12 the Supreme Court of Nebraska stated
incarceration could be used as an element in the termination of paren-
tal rights if the record contained clear and convincing evidence sup-
porting the termination of the parental rights of any parent.31 3 By
comparing Dustin H. to other Nebraska cases concerning the termina-
tion of parental rights under abandonment, the lack of evidence indi-
cating Tonya's parental intent is apparent.3 14 The strong evidence
against Tonya indicated the same evidence might have terminated the
parental rights of any other parent, notwithstanding the lack of
visitation.

3 15

303. See supra notes 284-302 and accompanying text.
304. See supra notes 294-302 and accompanying text.
305. See supra notes 294-302 and accompanying text.
306. In re Dustin H., 259 Neb. at 173-74, 608 N.W.2d at 586.
307. Id. at 173-74, 608 N.W.2d at 586.
308. See supra notes 284-302 and accompanying text.
309. See infra notes 310-50 and accompanying text.
310. See infra notes 312-50 and accompanying text.
311. Genty, 30 J. FAM. L. at 757-62.
312. 240 Neb. 404, 482 N.W.2d 250 (1992).
313. In re Interest of L.V., 240 Neb. 404, 418, 482 N.W.2d 250, 259-60 (1992) (cita-

tion omitted).
314. See infra notes 316-50 and accompanying text.
315. See infra notes 316-50 and accompanying text.
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In C.A., the Supreme Court of Nebraska found that a mother who
was denied visitation with her daughter by the Department of Social
Services ("DSS"), abandoned her daughter, although she had sent her
daughter four letters and a birthday card in the six months immedi-
ately preceding the filing of the petition for termination.3 16 B.T., the
mother, had taken her daughter, C.A., to Missouri and eventually
gave C.A. to the Missouri DSS who in turn returned C.A. to the Ne-
braska DSS.3 1 7 One year later, B.T. attempted to reunite with her
daughter in Nebraska, but when told by the DSS that she would have
to undergo counseling before a visit, B.T. decided to leave the state
again. 3 18 The court stated the DSS had no authority to deny the visi-
tation.31 9 The court found that the mother's failure to object to the
DSS demand, as well as her indifference towards her daughter's wel-
fare, was evidence of abandonment. 320 When discussing the letters
and cards sent by the mother, the court stated, they were "small to-
kens of parental affection for a child and an inadequate substitute for
parental presence in a child's life."32 1

Similarly, in Sunshine A., the Supreme Court of Nebraska af-
firmed a juvenile court's order terminating the parental rights of
Laura A. ("Laura") who had voluntarily left the state to preach about
the evils of state involvement in family affairs, even though the
mother had phoned the children regularly.3 22 From January to Octo-
ber 1998, Laura telephoned her children about fifty to sixty times.3 23

Although Laura seemed concerned about the children's health during
these phone calls, the court found she was not interested in any other
aspect of the children's lives.3 24 Laura never indicated her intent to
return to Nebraska to be with the children.3 25 Instead, Laura re-
mained adamant about speaking to others about the evils of state in-
tervention in family matters. 326 The court found Laura had

abandoned her children.3 2 7 The court noted that Laura's voluntary

316. In re C.A., 235 Neb. at 902-03, 457 N.W.2d at 827-28.
317. Id. at 896, 457 N.W.2d at 824.
318. Id., 457 N.W.2d at 824-25.
319. Id. at 900-01, 457 N.W.2d at 827.
320. Id. at 901-03, 457 N.W.2d at 827-28.
321. Id. at 902-03, 457 N.W.2d at 827-28.
322. In re Sunshine A., 258 Neb. at 148, 155, 156, 159, 602 N.W.2d at 452, 458-59,

460.
323. Id. at 150, 602 N.W.2d at 455. Laura also sent small gifts every three months

or so. Id. at 151, 602 N.W.2d at 456.
324. In re Sunshine A., 258 Neb. at 150, 602 N.W.2d at 455.
325. Id. at 151, 602 N.W.2d at 456.
326. Id. at 150-01, 602 N.W.2d at 455-56.
327. Id. at 156, 602 N.W.2d at 459.
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absence from the state, along with her lack of interest in the children's
lives, was too much evidence to be overcome by weekly phone calls.3 28

In Dustin H., Tonya had virtually no contact with her children for
over six months.329 Tonya never called or wrote letters to the chil-
dren.330 She did not call anyone to check on the children's health.33 1

Tonya did not cooperate with the court or the DHHS.3 32 The evidence
indicated no reason for her lack of interest in the children, other than
the no-visitation order.333 A no-visitation order, however, does not
prevent one from being a concerned parent. 334 Tonya also never indi-
cated her intent to parent the children. 335 The only contact Tonya
had with the children was the delivery of one birthday card, delivered
in September, over five months after the children were found home
alone.

3 36

The facts and circumstances surrounding Dustin H. supported the
court's finding of clear and convincing evidence that Tonya had aban-
doned her children.337 By weighing all the facts and circumstances in
an individual case, the Nebraska Supreme Court has correctly deter-
mined that no single factor weighs more heavily than any other factor
in a decision to terminate parental rights. 338 In his dissent, Justice
Gerrard might have argued that C.A. and Sunshine A. were distin-
guishable from Dustin H. because the parents in the former cases
were not prohibited from visiting their children.339 The parents in
C.A. and Sunshine A. chose not to visit.3 40 Therefore, the lack of phys-
ical contact could have been a key factor indicating the parent's inten-
tions. 341 In Dustin H., the dissent argued that because of the no-

328. Id. at 155-56, 602 N.W.2d at 458. The court concluded Laura's telephone calls
and small gifts were "small tokens of parental affection." Id. There was no genuine
effort on the part of Laura to be a mother to the children. Id.

329. In re Dustin H., 259 Neb. at 173-74, 608 N.W. 2d at 586.
330. Id. at 173-74, 608 N.W. 2d at 586.
331. Id.
332. Id. at 169-70, 608 N.W. 2d at 583-84.
333. Id. at 172, 173-74, 608 N.W. 2d at 585, 586.
334. See supra notes 254-308 and accompanying text.
335. In re Dustin H., 259 Neb. at 167-74, 608 N.W. 2d at 582-86.
336. Id. at 168,173, 608 N.W. 2d at 583, 586.
337. See supra notes 309-36 and accompanying text.
338. See supra notes 309-36 and accompanying text.
339. Compare In re Sunshine A., 258 Neb. at 148-59, 602 N.W.2d at 452-60 (contain-

ing no court order prohibiting visitation), and In re CA., 235 Neb. at 893-903, 457
N.W.2d at 822-28 (containing no court order prohibiting visitation), with In re Dustin
H., 259 Neb. at 170, 608 N.W. 2d at 584 (containing a court order for no visitation).

340. See In re Sunshine A., 258 Neb. at 156, 602 N.W.2d at 458-59 (noting that
nothing prevented the parents from visiting the children; the courts found the lack of
visitation voluntary); In re C.A., 235 Neb. at 901-02, 457 N.W.2d at 827-28 (noting that
nothing prevented the parents from visiting the children; the courts found the lack of
visitation voluntary).

341. See supra note 339 and accompanying text.
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visitation order, Tonya was not allowed a fair opportunity to show her
intentions. 3 4 2 However, the dissent failed to weigh all the facts and
circumstances involved.3 43 There were other opportunities for Tonya
to show her parental intentions besides physical presence. 344

A no-visitation order does not prevent the parent from showing
concern for the care and welfare of her children. 345 Therefore, the ma-

jority in Dustin H. was correct in finding by clear and convincing evi-

dence that Tonya had a fair opportunity to show her intent to

parent. 346 Precedent supports the court's correct use of the clear and

convincing evidence standard of review.3 4 7 Precedent also dictates
that the court correctly look at all of the facts and circumstances sur-

rounding the parent child relationship. 348 Furthermore, had Tonya
not been subject to the no-visitation order, precedent would have al-

lowed the court to discount a few last minute visits by Tonya as being
insubstantial and meaningless. 34 9 Therefore, by following established
precedent, the Supreme Court of Nebraska correctly terminated
Tonya's parental rights on the grounds of abandonment. 350

B. No-VISITATION ORDER

1. Incarceration is the Product of the Intentional Actions of the
Parent.

In determining the importance of the no-visitation order and the

effect it had on proving Tonya's intent, the majority in Dustin H. was

correct in not recognizing the dissent's second argument that the no-
visitation order was a state action. 35 1 Precedent supported a conclu-
sion that the no-visitation order was the result of Tonya's intentional

acts and not the result of state action in itself.3 52 In support of Tonya,
Justice Gerrard's dissent argued:

[Ilt is fundamentally unfair under the Due Process Clause of
both the federal and state Constitutions to allow the machin-
ery of the State to impede visitation between a parent and

342. In re Dustin H., 259 Neb. at 175, 608 N.W.2d at 587 (Gerrard, J., dissenting).
343. See supra notes 254-83 and accompanying text and infra note 344 and accom-

panying text.
344. See In re Dustin H., 259 Neb. at 173-74, 608 N.W.2d at 586 (discussing that

Tonya did not write cards or letters, make telephone calls, or send gifts, which were all

opportunities for Tonya to show her intentions without needing to be physically
present).

345. In re Interest of B.J.M., 1 Neb. Ct. App. 851, 864, 510 N.W.2d 418,425-26.
346. See supra notes 309-44 and accompanying text.
347. See supra notes 244-53 and accompanying text.
348. See supra notes 254-83 and accompanying text.
349. See supra notes 284-308 and accompanying text.
350. See supra notes 220-349 and accompanying text.
351. See infra notes 352-421 and accompanying text.
352. See infra notes 353-80 and accompanying text.
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child and then to allow the termination of parental rights on
the sole basis of abandonment, utilizing evidence from the pe-
riod of time that the parent was court ordered to have 'no visi-
tation' with his or her children.3 53

Justice Gerrard's argument was based on the misconception that
Tonya had no control over the no-visitation order. 354 Therefore, the
dissent implied that because of the no-visitation order, Tonya should
not have been held responsible for her failure to contact the children
and should have been allowed to maintain her parental rights.3 55 A
number of courts would disagree. 356 Many States have found incar-
ceration did not excuse the parent's absence in their child's life.35 7

The Supreme Court of Nebraska, as well as courts in other states, has
found abandonment in light of a court order restricting or prohibiting
the physical presence on the part of the parent. 358

In L.V., the Supreme Court of Nebraska terminated W.V.'s paren-
tal rights to his daughter on the grounds of abandonment. 3 5 9 At the
time of the hearing and for the six months immediately preceding the
filing of the petition for termination of W.V.'s parental rights, W.V.
had been incarcerated in a Texas prison.36 0 Using the dissent's argu-
ment from Dustin H., it should have been fundamentally unfair to ter-
minate W.V.'s parental rights.3 61 In Dustin H., the dissent stated, "it
is fundamentally unfair under the Due Process Clause of both the fed-
eral and state Constitutions to allow the machinery of the State to
impede visitation between a parent and a child and then to allow the
termination of parental rights on the sole basis of abandon-
ment ... "362 However, in L. V., the Supreme Court of Nebraska did
not see it that way.3 6 3 In L.V., the court stated "incarceration of a

353. In re Dustin H., 259 Neb. at 176, 608 N.W.2d at 587-88 (Gerrard, J.,
dissenting).

354. See infra notes 359-80 and accompanying text.
355. See supra notes 81-87 and accompanying text.
356. See Philip J. Prygoski, When a Hearing is Not a Hearing: Irrebuttable Presump-

tions and Termination of Parental Rights Based on Status, 44 U. PIT. L. REV. 879, 880,
887 (1983) (noting that forty-five state courts use incarceration either as sole grounds
for abandonment, or as a factor, used along with other factors, to determine
abandonment).

357. In re L.V., 240 Neb. at 418-19, 482 N.W.2d at 259-60.
358. Id. at 418-23, 482 N.W.2d at 259-62.
359. Id. at 422-23, 482 N.W.2d at 261-62.
360. Id. at 407-08, 482 N.W.2d at 253-54.
361. Compare id. (stating "W.V. was incarcerated"), with In re Dustin H., 259 Neb.

at 176, 608 N.W.2d at 587-88 (Gerrard, J., dissenting) (stating "it is fundamentally un-
fair... to allow the machinery of the State to impede visitation between a parent and
child and then to allow the termination of parental rights on the sole basis of
abandonment").

362. In re Dustin H., 259 Neb. at 176, 608 N.W.2d at 587-88 (Gerrard, J.,
dissenting).

363. See infra notes 366-67 and accompanying text.
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parent, standing alone, does not furnish a ground for automatic termi-

nation of parental rights ... -"364 However, incarceration would not

insulate the parent from their responsibilities if the evidence sup-

ported the termination of the parental rights of anyone else.3 65 The

court reasoned it was W.V's intentional acts that caused his incarcera-

tion.36 6 Therefore, W.V. intentionally withheld his love and support

from his daughter, and his incarceration offered no excuse for his fail-

ure to fulfill his parental obligations. 36 7

2. Just as Incarceration, a No-visitation Order is Created by the

Intentional Actions of the Parent, Not the State.

In Dustin H., Tonya was ordered by the court to have no visitation

with her children.3 65 However, it was Tonya's intentional actions

which created the situation requiring the no-visitation order.36 9

Tonya voluntarily left the children alone without returning. 370 Tonya

attempted no contact with the children for approximately five months

prior to the dispositional hearing.37 1 Tonya's home was found to be in

an unwholesome and filthy condition.3 72 Reunification efforts on the

part of the state were unsuccessful prior to the dispositional hear-

ing.373 All of the actions Tonya took prior to the dispositional hearing

were intentional and voluntary on her part.3 7 4 These intentional and

voluntary actions caused the juvenile court to determine at the dispo-

sitional hearing that a no-visitation order should be given.37 5

In L.V., the Supreme Court of Nebraska determined the inten-

tional actions of W.V., which caused him to become incarcerated in

Texas, were no excuse for his failure to fulfill his parental obliga-

tions. 3 76 The court deemed W.V.'s intentional actions prior to incar-

ceration as intentional actions of abandonment. 37 7 Therefore, using

364. In re L.V., 240 Neb. at 418, 482 N.W.2d at 259 (citation omitted).

365. Id. at 418, 482 N.W.2d at 259-60 (citation omitted).
366. Id. at 422, 482 N.W.2d at 261-62.
367. Id. at 419, 422-23, 482 N.W.2d at 260, 261-62.

368. In re Dustin H., 259 Neb. at 169, 608 N.W.2d at 583.

369. Id. at 167-69, 608 N.W.2d at 582-84. Because Tonya had left the children with-

out returning, and the home was found to be filthy, the court found the children to be at

risk to their health and safety. Id. The court ordered, among other things, that Tonya

have no visitation with the children. Id.

370. In re Dustin H., 259 Neb. at 168, 608 N.W.2d at 583.
371. Id. at 173, 608 N.W.2d at 586.
372. Id. at 168, 608 N.W.2d at 583.
373. Id.
374. Id. at 167-74, 608 N.W.2d at 582-86. No evidence was brought forward indicat-

ing that any outside forces had any control over Tonya prior to the dispositional hear-
ing. Id.

375. In re Dustin H., 259 Neb. at 167-69, 608 N.W.2d at 582-84.

376. See supra notes 364-67 and accompanying text.

377. See supra notes 364-67 and accompanying text.
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an analogous argument from L.V., in Dustin H., Tonya intentionally
withheld her love and support from her children. 3 78 By looking at the
situation from this standpoint, it was not the state that prevented
Tonya from visiting her children, but rather it was Tonya herself.37 9

Therefore, the majority in Dustin H. was correct for not tolling the
statutory six-month period simply because of a state corrective action
caused by Tonya's voluntary actions.380

3. Using Incarceration as a Factor for Termination of Parental
Rights on the Grounds of Abandonment is Constitutional
When the Court Looks at All the Facts and
Circumstances.

An argument could be made that comparing a no-visitation order
to incarceration would not make the majority's decision in Dustin H.
correct.38 1 One could argue that using incarceration during the statu-
tory period for abandonment is not constitutional. 38 2 In fact, many
articles have been written concerning the constitutionality of using in-
carceration as a factor in termination cases.3 83 However, articles con-
cerned about the constitutionality of using incarceration as a factor in
termination cases agree that Due Process will not be violated if the
court examines all the facts and circumstances surrounding a specific
situation. 38 4 The claim of unconstitutionality in the articles was di-
rected towards the states which (1) use incarceration as the sole
grounds for termination, or (2) use an arbitrary period of time incar-
cerated as the grounds for termination.38 5 Nebraska uses neither ap-

378. Compare In re Dustin H., 259 Neb. at 167-69, 608 N.W.2d at 582-84 (stating
"because of the faults and habits of Tonya" the court issued a no-visitation order), with
In re L.V., 240 Neb. at 421, 482 N.W.2d at 261 (stating that the court "reject[ed] the
contention that imprisonment does not constitute voluntary abandonment").

379. See supra notes 369-78 and the accompanying text.
380. See supra notes 351-79 and accompanying text.
381. See infra notes 382-87 and accompanying text.
382. See infra note 383 and accompanying text.
383. See Fleischer, 29 SETON HALL L. REV. at 312-41; Christa N. Flowers, You Can

Never Go Home Again: The Florida Legislature Adds Incarceration to the List of Statu-
tory Grounds for Termination of Parental Rights, 25 FLA. ST. U. L. REV. 335, 335-50
(1998); Genty, 30 J. FAm. L. at 757-846; Prygoski, 44 U. Prrr. L. REV. at 879-927.

384. See Fleischer, 29 SETON HALL L. REV. at 318-19 (noting a "detailed analysis of
the parent-child relationship" is required, in order to pass constitutional muster); Flow-
ers, 25 FLA. ST. U. L. REV. at 345 (noting that the courts must base their "decisions on
the facts of each particular case"); Genty, 30 J. FAm. L. at 764-66 (noting that the ideal
constitutional standard would be for the states to look at the quality and nature of the
parent child relationship, rather than only physical presence); Prygoski, 44 U. Prrr. L.
REV. at 924 (noting that a "full individualized factual hearing" determining the parent's
intent, is required to satisfy the process due).

385. See Fleischer, 29 SETON HALL L. REV. at 318-19; Flowers, 25 FLA. ST. U. L. REV.
at 345; Genty, 30 J. FAm. L. at 764-65; Prygoski, 44 U. Prrr. L. REV. at 924.
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proach concerning incarceration. 38 6 The Supreme Court of Nebraska
has found it constitutional to use incarceration as a factor in termina-
tion cases, so long as the court looks at all the factors involved in the
specific situation.38 7

Nebraska is not alone in allowing the termination of a prisoner's
parental rights on the grounds of abandonment. 38 8 Many States have
considered the incarceration of a parent as an element in determining
abandonment. 38 9 However, just as in Nebraska, courts using incar-
ceration as an element of abandonment, have considered the intent of
the parent to commit the crime as intent to abandon their children. 3 90

Also, just as in Nebraska, a court which is concerned about Due Pro-
cess will look at all the facts and circumstances and will find abandon-
ment only when the evidence is clear and convincing that
abandonment exists even in light of incarceration. 3 9 1 By looking at all
the facts and circumstances, a court will not find that all incarcerated
parents should have their parental rights terminated.39 2 Some incar-
cerated parents can, and do, maintain a positive and healthy relation-
ship with their children. 393 By correctly looking at all the facts and
circumstances in a specific case, and not focusing on incarceration
alone, Nebraska courts have ensured that Due Process is protected in
parental rights termination proceedings concerning incarcerated
parents.

394

4. A No-visitation Order is Just One of the Many Factors to Be
Used in Determining the Parent's Intent.

As stated above, when a court looks at all the facts and circum-
stances, not all incarcerated parents will be found to have abandoned
their children. 395 Similarly, not all parents who are ordered by the

386. See infra note 387 and accompanying text.
387. In re LV., 240 Neb. at 421, 482 N.W.2d at 261 (citation omitted).
388. Id. at 418-19, 482 N.W.2d at 259-60.
389. Id. at 420, 482 N.W.2d at 261.
390. Id. at 420-21, 482 N.W.2d at 260-61.
391. See Fleischer, 29 SETON HALL L. REV. at 319 (stating "[tiermination may be the

appropriate remedy for many incarcerated parents, but termination without a meaning-
ful hearing - which includes a detailed analysis of the parent-child relationship and
some individualized determination of unfitness, abuse, or neglect - is constitutionally
unacceptable").

392. In re L.V., 240 Neb. at 421, 482 N.W.2d at 261 (stating "[niot every act of a
parent which results in incarceration, nor every criminal act perpetrated between par-
ents, can be deemed to be abandonment as a matter of law. Abandonment rests upon
incarceration coupled with other factors such as parental neglect, lack of affection
shown toward the child, failure to contact the child, financially support the child if able
to do so, as well as disregard for the general welfare of the child") (citation omitted).

393. Fleischer, 29 SETON HALL L. REV. at 325.
394. See supra notes 381-93 and accompanying text.
395. See supra notes 392-93 and accompanying text.
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court not to visit their children will be found to have abandoned their
children.3 9 6 However, without more evidence the court in Dustin H.,
was correct in finding Tonya had abandoned her children.397 There
was no indication that Tonya intended to be a loving and caring
parent.

398

In In re Interest of B.J.M.,399 the Court of Appeals of Nebraska
held that T.M. had not abandoned his children.40 0 Specifically, the
court found that because he had (1) continually attempted visitation
and contact with his children, and (2) cooperated fully with the DHHS
and the court, T.M. had proven his intent to parent a40 1 The court
found the only reason T.M. had failed to maintain a meaningful rela-
tionship with his children was due to a no-visitation order by the court
and not because of indifference on the part of T.M.40 2

In Dustin H., Tonya's appeal relied on the decision in B.J.M.,
where Tonya claimed the court tolled the statutory period required for
abandonment because of a no-visitation order. 403 However, Tonya
misunderstood the holding.40 4 The court of appeals, in B.J.M., did not
toll the statutory period for abandonment. 40 5 The court simply found
T.M. had proven his intent to parent in other ways. 40 6 During the six-
month period immediately preceding the filing of the petition for ter-
mination, T.M. had remarried and moved to Nebraska in order to be
closer to his children. 40 7 T.M. had repeatedly attempted visitation,
had purchased gifts for one of the visitations he was denied, and coop-
erated fully with the requirements of the court and the DHHS. 408 By
looking at all the facts and circumstances, the court found the evi-
dence was not clear and convincing that T.M. had abandoned his chil-
dren.40 9 By his continuing efforts, even in light of the no-visitation
order, T.M. had proven to the court that his intention was to be a lov-
ing and caring parent. 4 10

396. See infra notes 399-402 and accompanying text.
397. See infra notes 398-421 and accompanying text.
398. See infra notes 411-15 and accompanying text.
399. 1 Neb. Ct. App. 851, 510 N.W.2d 418 (1993).
400. In re Interest of B.J.M., 1 Neb. Ct. App. 851, 863-64, 510 N.W.2d 418, 425-26

(1993).
401. In re B.J.M., 1 Neb. Ct. App. at 863-64, 510 N.W.2d at 425-26.
402. Id. at 864, 510 N.W.2d at 426.
403. In re Dustin H., 259 Neb. at 170, 172, 608 N.W.2d at 584, 585.
404. See infra notes 405-06 and accompanying text.
405. In re B.J.M., 1 Neb. Ct. App. at 851-64, 510 N.W.2d at 418-26. The court never

mentioned tolling. Id. The court did hold "T.M.'s failure to connect with his children
was due to just cause and excuse and not indifference." Id.

406. In re B.J.M., 1 Neb. Ct. App. at 863-64, 510 N.W.2d at 425-26.
407. Id. at 863-64, 510 N.W.2d at 425-26.
408. Id.
409. Id. at 864, 510 N.W.2d at 426.
410. Id. at 863-64, 510 N.W.2d at 425-26.

20001



CREIGHTON LAW REVIEW

In Dustin H., Tonya showed no intention to be a loving and caring
parent.41 1 From March 20, 1998 until the filing of the petition on Oc-
tober 13, 1998, the only contact Tonya had with her children or con-
cerning her children was one card, which was delivered in September,
over five months after she left the children home alone.4 12 Tonya did
not cooperate with the court or the DHHS.4 13 Tonya did not complete
her court ordered evaluations, and did not keep the court or her own
attorney informed of her whereabouts, as required.4 14 The evidence
showed no desire or intention on Tonya's part to continue to be a lov-
ing and caring parent to the children.4 15

Therefore, by weighing all the evidence, the majority in Dustin H.
was correct in disregarding the dissent's argument that the no-visita-
tion order was a state action out of Tonya's control. 4 16 Comparing the
no-visitation order to incarceration, the majority could have concluded
Tonya's intentional actions created the no-visitation order.4 17 Fur-
thermore, the majority was correct in finding the no-visitation order
was only one of many factors to be looked at in determining Tonya's
intent.4 18 Even without the no-visitation order, the evidence would
have supported the termination of anyone else's parental rights.4 19

There were no continuing efforts on the part of Tonya, in light of the
no-visitation order, indicating her intent to be a loving and caring par-
ent.4 20 Thus, the majority correctly found that Tonya had intention-
ally withheld her presence, care and affection from the children.4 2 1

CONCLUSION

In In re Interest of Dustin H.,422 Tonya H. ("Tonya"), a mother of
five, appealed a juvenile court order terminating her parental rights,
arguing that a court order prohibiting her from visiting her children
tolled the statutory six-month period required for a finding of aban-
donment.4 23 On appeal, the Supreme Court of Nebraska held the ju-
venile court's no-visitation order did not toll the statutory six-month

411. In re Dustin H., 259 Neb. at 174, 608 N.W. 2d at 586.
412. Id. at 173, 608 N.W. 2d at 586.
413. Id. at 168-70, 608 N.W. 2d at 583-84.
414. Id.
415. Id. at 174, 608 N.W. 2d at 586.
416. See supra notes 381-415 and accompanying text.
417. See supra notes 351-416 and accompanying text.
418. See supra notes 395-417 and accompanying text.
419. See supra notes 306-46 and accompanying text.
420. See supra notes 411-15 and accompanying text.
421. See supra notes 351-416 and accompanying text.
422. 259 Neb. 166, 608 N.W.2d 580 (2000).
423. In re Interest of Dustin H., 259 Neb. 166, 170-71, 608 N.W.2d 580, 584-85

(2000).
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period required for finding abandonment. 4 24 The court reasoned that,
although Tonya was prohibited from seeing her children, other ways
existed in which she could show her intent to parent. 42 5 In dissent,
Justice John Gerrard argued it was a violation of Tonya's Due Process
rights to find Tonya had abandoned her children when the court used
the period of the no-visitation order as part of the six-month time pe-
riod required for the finding of abandonment. 42 6

This Note has shown that the majority in Dustin H. was correct in
disregarding the dissent's arguments. Furthermore, the majority was
correct in finding clear and convincing evidence to support terminat-
ing Tonya's parental rights. 42 7 The process due in a parental rights
termination case requires both the use of clear and convincing evi-
dence and a review of all the facts and circumstances involved.4 28 The
majority also gave proper evidentiary weight to the no-visitation order
placed on Tonya, and concluded by looking at all the facts and circum-
stances that Tonya had effectively abandoned her children.4 29 The ev-
idence indicated such a lack of effort and intent on Tonya's part that
the court could have concluded, that even without the no-visitation
order, a few last minute visits by Tonya would not have been enough
to overcome the evidence of abandonment. 430

Furthermore, the court correctly disregarded the dissent's second
argument that the state cannot control the actions of a parent by plac-
ing a no-visitation order on the parent only to hold the parent respon-
sible for the consequences of the order.4 3 1 A no-visitation order is
comparable to incarceration. 43 2 Both actions are the result of the in-
tentional actions of the person involved. 43 3 Precedent supports a de-
termination that Tonya's intentional actions leading to the no-
visitation order were intentional actions of abandonment. 43 4 Prece-
dent also supports a conclusion that using incarceration and no-visita-
tion orders as factors in abandonment proceedings is constitutional, so
long as the court looks at all the facts and circumstances involved.4 35

The majority in Dustin H. correctly disregarded the no-visitation or-
der and looked at all the facts and circumstances involved to deter-

424. In re Dustin H., 259 Neb. at 173, 608 N.W.2d at 586.
425. Id. at 172-74, 608 N.W.2d at 585-86.
426. Id. at 176, 608 N.W.2d at 587-88 (Gerrard, J., dissenting).
427. See supra notes 220-421 and accompanying text.
428. See supra notes 244-83 and accompanying text.
429. See supra notes 220-421 and accompanying text.
430. See supra notes 284-350 and accompanying text.
431. See supra notes 351-421 and accompanying text.
432. See supra notes 351-421 and accompanying text.
433. See supra notes 351-421 and accompanying text.
434. See supra notes 351-421 and accompanying text.
435. See supra notes 351-421 and accompanying text.
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mine that clear and convincing evidence supported the termination of
Tonya's parental rights. 43 6

By correctly reviewing all the facts and circumstances of each and
every case before terminating parental rights on the grounds of aban-
donment, the Supreme Court of Nebraska has accomplished three
things. First, the court has guaranteed the process due in a given sit-
uation is properly accorded by focusing on the quality of the family
relationship rather than the quantity of contacts. Second, the court
has given proper notice to all parents that they are responsible for
their own actions. A court-ordered corrective action, such as incarcer-
ation or a no-visitation order, will not excuse a parent's responsibility
towards their children. Finally, the Supreme Court of Nebraska has
given guidance to other jurisdictions struggling with the question of
Due Process in parental rights cases. It is comforting to know that the
State of Nebraska, with such landmark ties to the recognition of the
fundamental rights of parents, still upholds those rights by ensuring
that the process due is accorded in each and every case on an individ-
ual basis. However, it is also comforting to know that Nebraska also
considers the rights and interests of its children and holds parents
responsible for their own intentional and voluntary actions.

Richard D. Vroman - '02

436. See supra notes 220-421 and accompanying text.
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