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I. INTRODUCTION

No issue in the law has been more politicized the last few decades
than abortion. Divergent perspectives on abortion fuel political cam-
paigns from the presidential level on down. The abortion question,
regardless of political rhetoric to the contrary, provides the first ques-
tion, if not the litmus test, for Supreme Court nominees from both par-
ties. Any comment by a legislative, judicial, or executive candidate or
officer revealing a personal view on the abortion issue typecasts that
candidate or officer forever as either pro abortion/pro choice or an-
tiabortion/pro life. The label becomes part of that person's political
identity. Whether others will support or criticize that officer or candi-
date often turns on the fundamental answer to the abortion question.
Accordingly, whenever the Supreme Court enters the abortion fray,
everyone listens. The Supreme Court's most recent abortion pro-
nouncement in Stenberg v. Carhart,i therefore, deserves our atten-
tion, if not devotion.

The transparency of the naked politics raging between the Su-
preme Court justices in Carhart can hardly be covered by the fig leaf
of rule of law rhetoric invoked by the justices to cover themselves. In-
deed, there is little left to the imagination even before the facts of the
case reveal themselves to provide a judicial construct within which the
tapestry of the opinion will be woven. Regardless of the facts of the
case, and regardless of the specific issue addressed, Justices John
Paul Stevens, Ruth Bader Ginsburg, and Stephen G. Breyer will vote
to invalidate any law that restricts any method of abortion on de-
mand. Conversely, Chief Justice William H. Rehnquist, Justices Clar-
ence Thomas and Antonin Scalia will vote to uphold any law that aims
at curtailing abortion rights. The three justices who jointly authored
the majority opinion in Planned Parenthood of Southeastern Penn-

t Yossem Professor of Jurisprudence, Creighton University School of Law.
1. 120 S. Ct. 2597 (2000).
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sylvania v. Casey,2 Justices Anthony M. Kennedy, David H. Souter
and Sandra Day O'Connor, remain the only justices who appear equiv-
ocal on the issue of abortion. Their joint opinion in Casey paid lip ser-
vice to the notion that the state has a legitimate interest in regulating,
within certain limits, abortion and abortion procedures. The joining of
Justices Souter and O'Connor to the majority in Carhart signals that
the rhetoric in Casey, that the state has a cognizable interest in valu-
ing life and the inhumanity of certain abortion procedures, will re-
main rhetoric alone with the present composition of the Supreme
Court. Abortion cases, the most contentious of all legal issues, will
remain split five to four disfavoring abortion restrictions for the fore-
seeable future. Hence the watchful eye over future Supreme Court
candidates remains a significant exercise for anyone who cares dearly
about the abortion issue.

Carhart represents the Court's most recent pronouncement on
abortion in general, and the controversy regarding partial-birth abor-
tion in specific. Partially encouraged by the promise in Casey, that
states are empowered to enact abortion legislation expressing a pref-
erence for life,3 Congress in 1995 passed and President Clinton vetoed
legislation that would prohibit the most infamous of all abortion pro-
cedures: partial-birth abortion.4 Following Congress' lead, a majority
of the states, including Nebraska, enacted partial-birth abortion stat-
utes. Patterned after the congressional model, the statutes proscribed
partial-birth abortions, generally described as the partially delivering
of a live fetus, before killing the fetus and completing the delivery.5 If
the promise of Casey meant anything, surely the states could pro-
scribe the most horrific of all abortion procedures. However, shortly
after Nebraska's ban was enacted, Dr. Leroy Carhart, the only physi-
cian performing partial-birth abortions in Nebraska, successfully chal-
lenged Nebraska's ban. The Supreme Court's acceptance of certiorari
in Carhart presented the Court with an opportunity to announce
whether Casey's promise that the Court would be more deferential to
the interests of states in regulating abortion was anything more than
lip service. The majority opinion in Carhart answers the question
with a resounding "No."6

2. 505 U.S. 833 (1992).
3. Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 869

(1996).
4. Congress first enacted a Partial-Birth Abortion Ban in June 1995, but Presi-

dent Clinton vetoed the bill. The following year Congress again enacted a Partial-Birth
Abortion Ban, but again President Clinton vetoed the bill. See 141 CONG. REC. S18183-
01 (1995); 142 CONG. REC. H33380-01 (1996); 143 CONG. REC. H1202-05 (1997); 143
CONG. REC. H8891-04 (1997).

5. NEB. REV. STAT. § 28-326(9) (2000).
6. Stenberg v. Carhart, 120 S. Ct. 2597, 2605 (2000).
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II. STENBERG v. CARHART

A. LOWER COURT HISTORY:

1. District Court Decisions7

a. Facts:

Leroy Carhart ("Dr. Carhart"), an M.D. specializing in abortions,
filed an action seeking a preliminary injunction against the enforce-
ment of Nebraska's newly enacted "partial-birth" abortion statute.8

Doctor Carhart has no board certifications from any medical specialty
board and no hospital privileges, but performs an average of eight
hundred abortions a year in his abortion clinic in Bellevue, Sarpy
County, Nebraska. 9

Of the eight hundred abortions Dr. Carhart performs each year,
approximately one hundred ninety of the patients are between the six-
teenth and twentieth week of pregnancy. 10 Doctor Carhart testified
that he was unaware of any other abortion provider in Nebraska who
conducted elective abortions past the sixteenth week of gestation.11

Doctor Carhart also performs abortions after the twentieth week of
gestation. 12 Indeed, Dr. Carhart performs abortions after the period
of likely viability, but only if he receives "a specific referral from the
patient's physician identifying fetal flaws, stating that the fetus is not
viable and stating that the patient needs an abortion."13 Doctor Car-
hart "testified viability may occur around [twenty-two] weeks' gesta-
tion, but it can vary depending upon maternal habits such as drug and
alcohol use and lack of prenatal care." 14 The State of Nebraska of-

7. Judge Richard G. Kopf issued two district court opinions. In Carhart v.
Stenberg, 92 F. Supp. 507 (D. Neb. 1997) [hereafter Carhart I], Judge Kopf granted
Carhart's request for preliminary injunction. Carhart I, 972 F. Supp. at 507. In
Carhart v. Stenberg, 11 F. Supp. 2d 1099 (D. Neb. 1998) [hereafter Carhart II], Judge
Kopf held Nebraska's Partial-birth abortion statute unconstitutional as applied. The
court noted that, "[plursuant to [Federal Rules of Civil Procedure, Rule] 65(2), the
parties agreed that the testimony and exhibits received in evidence at the hearing on
the preliminary injunction were admissible at the trial on the merits . . . ." Carhart II,
11 F. Supp. 2d at 1099-1101 & n 1. Judge Kopf, in Carhart II explained that "[flor the
sake of convenience," he incorporated the facts and conclusions of Carhart I "verbatim"
into the opinion of Carhart H. Carhart 11, 11 F. Supp. 2d at 1119. References in this
article to these facts and conclusions will be to their original source, Carhart I. At the
trial on the merits two additional witnesses testified. Doctor Boehm testified for the
state and Dr. Stubblefield testified for Dr. Carhart. Id. at 1118. References in this
article to the testimony of these witnesses will be to Carhart I.

8. Carhart 1, 972 F. Supp. at 509.
9. Id. at 509-10.

10. Id. at 520 (citing Tr. 185-186, 189; 83:1-3; citation omitted).
11. Id. at 511 (citing Tr. 132: 10-18; citation omitted).
12. Id. at 522. After the twentieth week Dr. Carhart normally kills the fetus by

injection before beginning the D & X procedure. Id.
13. Carhart I, 972 F. Supp. at 511 (citing Tr. 174:4-16).
14. Id. at 511 n.4 (citing Tr. 174:17-175:7).
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fered evidence that a child born at twenty-four weeks has about a
fifty-five percent possibility of survival. 15

Doctor Carhart selects the abortion procedure he uses primarily
based upon the gestational age of the fetus. 16 From the sixteenth
week to the twentieth week of pregnancy, Dr. Carhart attempts to de-
liver alive the body of the unborn child intact, except the head, then
crushes the skull and evacuates the contents of the brain so that the
compressed skull can be more easily pulled through the cervix.17 Doc-
tor Carhart performs approximately one hundred ninety abortions
each year between the sixteenth and twentieth week of gestation
wherein he attempts this "partial-birth abortion" procedure.' 8 After
the twentieth week, Dr. Carhart kills the fetus by injection before be-
ginning this intact delivery procedure. 19 By killing the fetus early,
these late-term abortions fall outside Nebraska's partial-birth abor-
tion ban. However, because approximately one hundred ninety of the
eight hundred abortions Dr. Carhart performs each year using the in-
tact dilation procedure on a live fetus are arguably within Nebraska's
ban on partial-birth abortions, he filed an action challenging the con-
stitutionality of Nebraska's ban as applied to him and his patients. 20

b. Abortion Procedures

The central issues in the case turn on expert testimony: first, the
extent to which Nebraska's ban on partial-birth abortion presents an
undue burden on the mother's right to an abortion because of an in-
creased health risk to the mother and, second, if Nebraska's ban ex-
tends to the dilation and evacuation procedure as well as the intact
dilation and evacuation procedure. On both these issues the court re-
lied extensively on the American Medical Association's "Report of the
Board of Trustees on Late-Term Abortion" ("AMA Report"), admitted
into evidence by stipulation.21 Because Nebraska's partial-birth abor-
tion statute focuses on the procedure used during the abortion, rather
than whether the abortion should be undertaken at all at this late
stage of fetal development, understanding the variant late term abor-
tion techniques described in the AMA Report becomes important.

15. Id. at 521 n.18 (citing Ex. 8, at 10, 12).
16. Id. at 511 (citing Tr. 84:6-12).
17. Id. at 522.
18. Id.
19. Id.
20. Id. at 509.
21. Id. at 511.
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i. Suction Curettage or Vacuum Aspiration

The AMA Report describes the "suction curettage, or vacuum as-
piration" method as the most common method of conducting abortion
from the sixth through the twelfth week of gestation. 22 No one con-
tended that this abortion method during the first trimester offended
the challenged partial-birth abortion statute and, consequently, the
specific details of this technique are unimportant for the Carhart case.

ii. Dilation and Evacuation

The AMA Report describes the "dilation and evacuation" ("D &
E") method as the most common method of conducting abortions from
the thirteenth through fifteenth weeks of gestation.2 3 In brief, the
physician performing the D & E procedure dilates the cervix and in-
serts instruments "through the cervix into the uterus to remove fetal
and placental tissue."2 4 In performing a D & E abortion the physician
essentially grabs fetal parts with the instruments and tears them
from the fetal body, piece by piece. The unborn child usually dies
while still in the uterus from the trauma of having the body torn apart
prior to completion of the abortion. The court noted that according to
the AMA Report, the D & E procedure, with some variation, is also
widely used by many physicians who perform abortions from sixteenth
to twenty-fourth weeks' gestation.2 5 As the bones of the unborn child
become more rigid, portions of the fetus are pulled through the cervix
and dismemberment occurs "by the traction created between the in-
strument and the cervical os [the opening of the cervical canal]."26 Al-
though Nebraska's Attorney General Don Stenberg argued that
Nebraska's ban did not cover this late-term D & E procedure, Dr. Car-
hart argued that this dismemberment of fetal parts partially outside
the body between the sixteenth and twentieth weeks possibly could
bring the D & E procedure within the language of Nebraska's partial-
birth abortion ban.

iii. Intact Dilation and Evacuation

The intact dilation and evacuation abortion technique ("D & X")
provides a variation on the D & E procedure. In enacting the partial-
birth abortion statute, clearly the Nebraska Unicameral targeted this
D & X procedure as the most inhumane of all abortion techniques.
According to United States District Judge Richard G. Kopfs descrip-

22. Id. (citing Ex. 7, at 7:29-30).
23. Id. at 512 (citing Ex. 7, at 8:1-10).
24. Id. (citing Ex. 7, at 8:10-19; footnotes omitted).
25. Id. at 512-13.
26. Id. at 513 & n.9 (citing Tr. 110:6-9; 118:9-12; 116:2-10).
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tion of this procedure, "some physicians use 'a form of D & E that has
been referred to in the popular press as intact dilation and extrac-
tion."' 2 7 The United States District Court for the District of Nebraska
quoted the AMA description of the D & X procedure as follows:

[D]eliberate dilation of the cervix, usually over a sequence of
days; instrumental conversion of the fetus to a footling
breech; breech extraction of the body excepting the head; and
partial evacuation of the intracranial contents of a living fe-
tus to effect vaginal delivery of a dead but otherwise intact
fetus.

28

Although for reporting purposes the D & X and the D & E proce-
dures are treated as the same technique, noticeable differences are
apparent. The D & X procedure, the subject of Nebraska's partial-
birth abortion statute, is distinguishable from the D & E procedure.
During the D & X procedure the fetus is deliberately delivered alive
and intact, whereas in the D & E procedure the intent is to kill the
fetus in utero from the trauma of being torn apart piece by piece.
Even if a physician attempted the D & X procedure earlier than the
sixteenth week, the body would simply tear apart in the process. 29 Af-
ter the sixteenth week when the body has formed sufficiently so that
an intact delivery is possible, the physician chooses whether to per-
form the D & X or alternative abortion procedures. While Dr. Carhart
attempts to perform the D & X procedure for all possible abortions
between the sixteenth and twentieth weeks of gestation, if the fetus
does not present feet-first, he dismembers the fetus and essentially
performs a D & E procedure.3 0 Doctor Carhart also explained that
after the twentieth week he usually "induces fetal death by injection
before removing the fetus from the uterus. . . ."31 He testified that he
usually kills the fetus first after the twentieth week to shrink the fe-
tus and to make it less rigid and more malleable. 3 2 For those abor-
tions where he has killed the fetus prior to beginning the intact
dilation procedure, Nebraska's partial-birth abortion statute would
not apply.

iv. Alternative Late-Term Abortion Techniques

Available alternatives to the banned partial-birth procedure for
abortions performed during the sixteenth week and beyond include (1)
killing the fetus in utero before completing the D & X procedure; (2)

27. Id. at 513 (citing Ex. 7, at 8:40-42).
28. Id. at 514 (quoting Ex. 7, at 8:42-46).
29. Id. at 522.
30. Id.
31. Id. at 522, 527.
32. Id. at 527.
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dilation and evacuation (D & E); (3) labor induction; and (4) hysterec-
tomy or hysterotomy.33 Both killing the fetus first before performing
the D & X procedure and the dilation and evacuation procedures have
been described above. The primary other alternative technique for
late term abortions, labor induction, utilizes a different technique.
Shortly after Roe v. Wade,34 the physician would perform labor induc-
tion by insertion of "a needle through the abdomen and injection of the
amniotic sac with a concentrated salt solution, which causes fetal de-
mise and induces uterine contractions."35 Dr. Boehm testified that
the medical community in more recent years has moved away from the
use of saline for labor induction because of a high incidence of
problems associated with saline abortions.36 As a better technique for
labor induction, the medical community now uses an "intravaginal
prostaglandin procedure."37 An abortion by "hysterotomy" or "hyster-
ectomy" consists of a surgical delivery, much like a cesarean birth.38

c. Nebraska's Partial-Birth Abortion Statute

The Nebraska Unicameral enacted Legislative Bill 23 ("LB 23")
prohibiting partial-birth abortions on June 3, 1997, and the law be-
came effective upon the governor's signature on June 9, 1997. The
Partial-birth Abortion Bill provided:

Partial-birth abortion means an abortion procedure in which
the person performing the abortion partially delivers
vaginally a living unborn child before killing the unborn child
and completing the delivery. For purposes of this subdivi-
sion, the term partially delivers vaginally a living unborn
child before killing the unborn child means deliberately and
intentionally delivering into the vagina a living unborn child,
or a substantial portion thereof, for the purpose of performing
a procedure that the person performing such procedure
knows will kill the unborn child and does kill the unborn
child.39

The legislation expressly prohibited "Partial-birth abortions" in
the State of Nebraska, "unless such procedure is necessary to save the
life of the mother whose life is endangered by a physical disorder,
physical illness, or physical injury, including a life-endangering physi-
cal condition caused by or arising from the pregnancy itself."40 For

33. Id. at 516-17.
34. 410 U.S. 113 (1973).
35. Carhart 1, 972 F. Supp. at 517 (citing Ex. 7, at 9:5-8).
36. Carhart II, 11 F. Supp. 2d at 1115.
37. Id. at 115-16 (quoting Ex. 27, Videotaped Dep. of Dr. Boehm, at 73:9-74:17)).
38. Carhart I, 972 F. Supp. at 517 (citing Ex. 7, at 9:16-20).
39. Id. at 510 (quoting LB 23 § 2(9), 95th Leg., 1st Sess. (Neb. 1997)).
40. Id. (quoting LB 23 § 3(1), 95th Leg., 1st Sess. (Neb. 1997)).
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the "intentional and knowing performance of an unlawful partial-
birth abortion" a person could be prosecuted for a Class III felony, as
well as have her physician's license suspended and revoked.4 1

d. Issue

Doctor Carhart raised the issue, on behalf of himself and his pa-
tients, whether Nebraska's ban on "partial-birth abortions" is consti-
tutionally "invalid under the Due Process Clause of the Fourteenth
Amendment because it prevents Dr. Carhart's patients from choosing,
with his advice, a safe and desired method of terminating a pregnancy
before viability."4 2

e. Holding

In holding Nebraska's ban on partial-birth abortion unconstitu-
tional as applied to Dr. Carhart and his patients,4 3 Judge Kopf quoted
as controlling the Casey rule that "[a]n abortion law may create an
'undue burden' if it 'has the purpose or effect of placing a substantial
obstacle in the path of a woman seeking an abortion of a nonviable
fetus.'" 4 4 On the authority of Casey, Judge Kopf found Nebraska's
ban unconstitutional as having either the purpose or effect of placing a
substantial obstacle in the path of patients seeking an abortion from
Dr. Carhart, who prefers to use the partial-birth abortion method.4 5

f. Rationale

Judge Kopf held that Nebraska's law creates "an 'undue burden'
within the meaning of Casey because it has the 'effect' of subjecting
Dr. Carhart's patients to an appreciably greater risk of injury or death
..... In defense of this holding, Judge Kopf weighed the credibility
of five experts, based upon their comparative experience performing
variant abortion procedures. Doctor Carhart testified in his own be-
half that the intact dilation and extraction procedure provides medical

41. Id. (quoting LB 23 § 3(2) & (4), 95th Leg., 1st Sess. (Neb. 1997)).
42. Id. at 520.
43. Judge Kopf at the hearing for preliminary injunction expressly held that Car-

hart limited his challenge as "applied" to him and his patients, rather than a facial
challenge that would have rendered it "utterly inoperative." Carhart 1, 972 F. Supp. at
522. At the trial on the merits although Dr. Carhart challenged the law both as applied
and on the merits, Judge Kopf declined to consider a facial challenge as imprudent,
especially given the testimony that only Dr. Carhart performs partial-birth abortions in
Nebraska. Carhart 11, 11 F. Supp. 2d at 1119-20.

44. Carhart 11, 11 F. Supp. 2d at 1122 (citing Casey, 505 U.S. at 877); Carhart I,
972 F. Supp. at 523 (quoting Casey, 505 U.S. at 877).

45. Carhart II, 11 F. Supp. 2d at 1122-23; Carhart 1, 972 F. Supp. at 523 (quoting
Casey, 505 U.S. at 877).

46. Carhart 11, 11 F. Supp. 2d at 1123.
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advantages to the D & E procedure because it involves fewer inser-
tions of forceps or other foreign objects into the uterus than a D & E
resulting in dismemberment of the fetus.4 7

In support of Dr. Carhart's opinion, Dr. Carhart called Dr. Hodg-
son, a board certified physician. Doctor Hodgson has performed thirty
thousand abortions, has been a board member of Planned Parenthood,
belongs to the National Abortion Federation and the Abortion Rights
Council, and is currently a board member for the Center for Reproduc-
tive Law & Policy. 48 Although Doctor Hodgson admitted that "she has
not intentionally performed an intact D & E [D & X],"49 she testified
that she believes that the intact dilation "is a technological advance
that has received favorable reports from those who are performing the
procedure." 50 The court expressed no curiosity regarding why a physi-
cian who had performed over 30,000 abortions, and who expressed an
opinion that the D & X procedure is medically preferred over alterna-
tive techniques, had never intentionally performed the D & X
procedure.

5 1

Additionally, at the trial on the merits Dr. Carhart called Dr.
Stubblefield, Chairman of the Department of Obstetrics and Gynecol-
ogy at the Boston University School of Medicine. 52 Judge Kopf also
acknowledged that Dr. Stubblefield "has not performed [the D & X
procedure] himself, nor has he viewed anyone else perform it." 5 3

Judge Kopf also noted that "Dr. Stubblefield is not aware of any medi-
cal studies which compare the safety of the intact D & X procedures or
conclude that the D & X procedure is safer than other abortion proce-
dures."5 4 Nonetheless, Judge Kopf found Dr. Stubblefield's favorable
testimony on the D & X procedure credible, in part, because Dr. Stub-
blefield had "added a description of the D & X procedure for Dr. Nich-
ols's Textbook of Gynecologic Surgery, and he plans to teach the
procedure at the teaching hospital with which he is currently
affiliated." 55

In opposition to the testimony of Doctors Carhart, Hodgson and
Stubblefield, the state offered the testimony of two experts, Dr. Riegel

47. Carhart 1, 972 F. Supp. at 515 (citing Tr. 101:3-16; 131:1-7; 179:13-22).
48. Id. at 513 n.10.
49. Id. at 516 (citing Tr. 212:8-22).
50. Id. (citing Tr. 212:8-22).
51. While Dr. Hodgson suggested it was a "victory' when an intact fetus is re-

moved during a D & E without the intent to do so," the record does not reflect why Dr.
Hodgson would not "intend" that result whenever performing a D & E if she believed
the procedure was medically preferred. Carhart I, 972 F. Supp. at 516 n.12 (citing Tr.
211:8-12).

52. Carhart II, 11 F. Supp. 2d at 1109-1113.
53. Id. at 1112.
54. Id. (citing Tr.2d 75:11-14; 77:22-25).
55. Id.
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and Dr. Boehm. Doctor Riegel is a board-certified obstetrician and
gynecologist as well as an infertility specialist.56 He had delivered ten
to twenty demised fetuses sixteen weeks' gestation or later by labor
induction,57 and had completed medically indicated abortions "of fe-
tuses having malformations incompatible with life."58 Doctor Riegel
testified that, based upon his medical training and experience, he
formed the opinion that, "there is no maternal medical advantage to
partially delivering the fetus alive, killing it, and then completing de-
livery, with the latter scenario involving the 'blind' use of a sharp in-
strument in the vagina accompanied by risk of damage to the urethra,
bladder, vaginal wall, cervix, and uterus."5 9

Dr. Boehm also testified for the state. Dr. Boehm is a board-certi-
fled obstetrician and gynecologist who has practiced in the area since
1966. He has authored many articles, chapters and books in his areas
of specialty and has performed between one hundred and one thou-
sand abortions, with a particular focus on second-trimester abor-
tions.60 Dr. Boehm testified that "[w]ithout data evaluating safety of
the D & X procedure compared to other abortion procedures," he "does
not believe the intact D & X abortion procedure is safer than other
abortion procedures."61 Doctor Boehm further testified:

How safe [these procedures are] compared to other proce-
dures is something that we really don't know because no one
has ever done any research on partial birth abortion and com-
pared it to other procedures ... So it's all theory ... [that]
there are safe alternatives that have set some moral and ethi-
cal guidelines and work within a framework that I think is
... more mentally healthy for the health care providers as

well as for the patient.62

Finally, Dr. Boehm testified that "[blecause there 'is no medical
need' for the procedure banned by LB 23 and 'there are safe alterna-
tives,"' he expressed an opinion that "'such a procedure should be
banned so as to comfort the general public in this country that abor-
tions are not in the hands of callous extremists."' 63

Judge Kopf found the testimony of each of Dr. Carhart's expert
witnesses, Doctors Carhart, Hodgson and Stubblefield, credible on the

56. Carhart I, 972 F. Supp. at 517-18 (citing Tr. 232:13-234:9).
57. Id. at 518 (citing Tr. 303:24-304:5).
58. Id.
59. Id. (citing Tr. 235:13-18; 256:6-257:24; 292:4-5).
60. Carhart 11, 11 F. Supp. at 1114.
61. Id. at 1115 (citing Ex. 27, Videotaped Dep. of Dr. Boehm, at 23:22-24:17; 32:10-

21).
62. Id. (citing Ex. 32, Dep. of Dr. Boehm, at 27:7-22).
63. Id. at 116 (citing Ex. 27, Videotaped Dep. of Dr. Boehm, at 66:23-68:1; Ex. 25,

at 2).
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issue that the D & X procedure provides health advantages to the
mother.6 4 Specifically, Judge Kopf found "[Dr.] Carhart's testimony
convinces us that the D & X procedure he uses is appreciably safer
than performing a D & E . . -65 In comparison, Judge Kopf found
Doctor Riegel's testimony not credible. In finding Dr. Riegel's testi-
mony not credible, Judge Kopf relied upon the fact that Dr. Riegel had
never performed a partial-birth abortion procedure. 6 6 He made no
similar finding regarding the lack of credibility of Dr. Hodgson who,
despite having performed thirty thousand abortions, had never inten-
tionally performed a D & X procedure. Similarly, despite the fact that
Dr. Stubblefield also had never performed or witnessed a D & X abor-
tion procedure, Judge Kopf found the testimony of "Dr. Stubblefield
particularly persuasive."6 7

In addition to the D & X experience-based testimony of Dr. Car-
hart and the D & E experience-based testimony of Doctors Hodgson
and Stubblefield, Judge Kopf relied upon statistical data on mortality
and complication rates explained by Stanley K. Henshaw, deputy di-
rector of research at the Alan Guttmacher Institute in New York. 68

However, Judge Kopf acknowledged that because D & X abortions are
included in the statistics for D & E procedures, there is "'no way to
quantify how many of the D & X abortions are done based on the sta-
tistics collected by the State [of Nebraska] or the [Center for Disease
Control] .69

Unable to cite any statistics on the relative health advantages of
the D & X procedure, Judge Kopf analyzed the data from the perspec-
tive of the comparative health advantages of the D & E procedure.
First, with regard to mortality rates, the court noted that a study con-
ducted between 1974 and 1987,70 relating to abortions performed dur-
ing thirteen weeks and beyond, indicated a slight statistical
advantage for the D & E procedure over labor by induction. The court
acknowledged that the AMA Report indicates that "mortality rates re-
sulting from induction and D & E are comparable for induced abor-
tions performed at [twenty-one] weeks or more."7 1 Additionally, Dr.

64. Id. Sensing the inadequacy of the in-court testimony Judge Kopf also summa-
rized the testimony of other physicians given in other cases. However, he admitted that
he had "not attributed the evidence presented in other cases to the plaintiff for the
purpose of determining whether he has satisfied the burden of proof." Carhart I, 972
F. Supp. at 526 n.29.

65. Carhart 1, 972 F. Supp. at 526 (citing Tr. 101-02, 108, 124-25, 131, 158, 179-80).
66. Id. at 519.
67. Carhart II, 11 F. Supp. 2d at 1116.
68. Carhart 1, 972 F. Supp. at 517.
69. Id. at 520 (citing Tr. 52:1-5, Henshaw Test.).
70. Id. at 519 (citing Ex. 7, at 10, tbl. 4: Maternal Mortality Rates for Induced

Abortion Procedures at 13 Weeks' Gestation or Later, U.S., 1974-1987).
71. Id. (citing Ex. 7, at 9:39-41; 11:28-30).
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Hodgson admitted that "induction beyond weeks [eighteen] to
[twenty] can be made as safe as the D & E procedure resulting in dis-
memberment."7 2 Second, with regard to complication rates, the court
admitted "that more systematic research is needed on complication
rates associated with various abortion procedures performed at [thir-
teen] weeks' gestation and beyond[;]" 73 that the best available statis-
tics were collected in the 1970s; 74 and that while the complication rate
for labor induction had rates between twenty-one and twenty-five per
one thousand, compared with D & E's rate of seven per one thousand,
the complication rate for vacuum aspiration had the lowest rate of two
per one thousand. 75 The court also noted that, while between sixteen
and twenty weeks the risk of maternal death from abortions is frac-
tionally higher than the risk of death from childbirth, 76 Dr. Carhart
admitted that "[b]y the [twentieth] week, the risk of complications
from abortion approximately equals that of childbirth."7 7

The court rejected the defendants' argument that the absence of
any statistical data on the D & X procedure itself bears directly on
Carhart's burden of proof regarding the health advantages of the D &
X procedure. Despite the fact that there are "no separate statistics
comparing the D & E with the D & X" procedure, the court concluded
that "we believe the overall mortality and complication rates for the D
& X procedure are at least as good as the D & E and much better than
other forms of abortion."78 In response to the state's argument that
even the D & E statistics provide "'statistically insignificant"' data,
the court observed that such a conclusion ignores (1) the D & X experi-
ence-based testimony of Carhart to the contrary; (2) the D & E experi-
ence-based testimony of Hodgson and Stubblefield; (3) the "AMA
report's recognition that the D & X 'procedure may minimize trauma'"
to the woman's organs;7 9 and (4) Dr. Carhart's testimony that some

72. Id. (citing Tr. 212:1-3).
73. Id.
74. Id. Judge Kopf referred to the Joint Program for the Study of Abortion, spon-

sored by the Population Council and the Center for Disease Control during the 1970s.
Id.

75. Carhart I, 972 F. Supp. at 519.
76. Id. The court cited the AMA report that between sixteen and twenty weeks the

risk of maternal death from abortion is one in seventeen thousand, whereas the risk of
death from childbirth is one in thirteen thousand. Id. at 528 n.34 (citing Ex. 7, at 9).

77. Carhart I, 972 F. Supp. at 519 (citing Tr. 135:18-136:9, Carhart Test.; Tr. 59:9-
10, Henshaw Test). The court also cited the AMA report as indicating that by twenty-
one weeks the risks of maternal death due to abortions is comparable to the risks of
death from childbirth. Id. at 525.

78. Carhart I, 972 F. Supp. at 525.
79. Id. at 525-26. While Judge Kopf seized upon this qualified comment regarding

the D & X procedure, he rejected the AMA's conclusion, admitted to on cross-examina-
tion of Dr. Hodgson, that "the AMA has gone on record ... as supporting the proposed
federal legislation banning partial[-birth] abortion." Id. at 525 n.27 (citing Tr. 223:20).
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women have health conditions that might increase their health risk if
labor by induction were the only alternative.8 0 Moreover, the court
concluded that "for the women who die or suffer serious complications
because they cannot have the safest available procedure to abort their
nonviable fetuses, the increased risk cannot honestly be considered
insignificant."8 1

Judge Kopf also rejected the state's argument that Roe and Casey
did not apply to "a partially born human being, the subject of Ne-
braska's partial-birth abortion ban."8 2 According to Judge Kopf, a
partially born fetus is not the medical equivalent of "birth."8 3 Nor
does the partial delivery make the fetus "viable." Furthermore, the
court observed "no case with which we are familiar uses the 'partially
born human being' category as a construct for constitutional
analysis."

8 4

In conclusion, the court found that Nebraska's partial-birth abor-
tion statute unconstitutional as applied because it is an 'undue bur-
den' within the meaning of Casey. Specifically, the court held that
Nebraska's partial-birth abortion law is unconstitutional because (1)
it prohibits Dr. Carhart from using his medically preferred D & X pro-
cedure; (2) it is unconstitutionally vague because the phrase "substan-
tial portion" is unclear; and (3) because of the unconstitutional
vagueness it arguably prohibits using the commonly used D & E pro-
cedure as well.8 5

2. The United States Court of Appeals for the Eighth Circuit8 6

Judge Richard S. Arnold, writing for an Eighth Circuit panel, af-
firmed Judge Kopfs decision holding Nebraska's "partial-birth abor-
tion" statute unconstitutional as applied.8 7 Judge Arnold reasoned
that, notwithstanding the Nebraska's attorney general's protestations
to the contrary, the language of Nebraska's statute is broad enough to
encompass both the D & E (the most commonly used abortion tech-
nique during the second trimester) and the D & X abortion procedure.

In fact, Judge Kopf commended counsel for stipulating to the admissibility of the por-
tions of the AMA Report that did not contain the "political rhetoric" opposed to partial-
birth abortions. Id. at 525 n.27.

80. Carhart 1, 972 F. Supp. at 530.
81. Id.
82. Id. at 529.
83. Id. at 529 n.35.
84. Id. at 529.
85. Carhart 11, 11 F. Supp. 2d at 1132.
86. 192 F.3d 1142 (1999).
87. Carhart v. Stenberg, 192 F.3d 1142, 1144-45 (8th Cir. 1999). This case was

before Richard S. Arnold and Roger L. Wollman, Circuit Judges, and Paul A. Magnuson,
Chief Judge of the United States District Court for the District of Minnesota, sitting by
designation. Carhart, 192 F.3d at 1144.
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Because the court found "[t]he basis for our holding is the undue bur-
den created by the ban of the D & E procedure," the court found it
unnecessary to discuss "whether the law creates an undue burden by
prohibiting the D & X procedure."88 Quoting Casey, the court ex-
plained that any "regulation which 'has the purpose or effect of placing
a substantial obstacle in the path of a woman seeking an abortion of a
nonviable fetus' creates an undue burden and is invalid."8 9 The court
reasoned that because the statute arguably prohibits some commonly
performed D & E procedures as well as the less common D & X proce-
dure, the statute creates an undue burden on a woman's right to abort
a nonviable fetus.90

The Eighth Circuit's holding in Carhart created a potential split
with the Seventh Circuit. In 1999, the Seventh Circuit in Hope Clinic
v. Ryan,9 1 held that the Illinois and Wisconsin partial-birth abortion
statutes constitutionally banned the D & X procedure without uncon-
stitutionally infringing upon the more common D & E procedure. Rec-
ognizing that the Illinois and Wisconsin statutes could be broadly
interpreted to cover the D & E procedure as well as the D & X proce-
dure, the Seventh Circuit granted a limited precautionary injunction
barring application of either the Wisconsin or Illinois statutes to the D
& E procedure. The Seventh Circuit justified this precautionary in-
junction as an alternative to the approach followed by both Judge Kopf
and the Eighth Circuit in Carhart. In all three states the executive
branch disclaimed any interest in applying their respective partial-
birth abortion statutes to D & E abortion procedures. In Carhart, the
courts invalidated the ban, in part, because the statutory language
potentially covered the D & E procedure regardless of the views of the
enforcement personnel to the contrary. In Hope, the Seventh Circuit
attacked the same problem through a precautionary injunction. In
any event, the courts consistently opined that if any partial-birth
abortion ban extended to the D & E procedure it would violate Casey's
undue burden standard. Conversely, if the statute banned only the D
& X procedure, then the ban would not provide an undue burden on
the right of abortion, unless the absence of a health-of-the-mother ex-
ception became fatal to the ban. The Seventh Circuit, in Hope, did not
demand a health-of-the-mother exception to preserve the constitution-
ality of the partial-birth abortion statutes at issue.

88. Carhart, 192 F.3d at 1146 n.4
89. Id. at 1148 (quoting Casey, 505 U.S. at 876-77).
90. Id. at 1151.
91. 195 F.3d 857, 863 (7th Cir. 1999).
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B. THE SUPREME COURT DECISION

1. Justice Breyer's Majority Decision, in Which Justices Stevens,
O'Connor, Souter, and Ginsburg, Joined

a. Rule

Justice Breyer, writing for the majority in Stenberg v. Carhart,02

stated at the outset that the majority intended not to "revisit those
principles" announced in Roe and Casey, but rather simply to "apply
them to the circumstances of this case."93 From this controlling prece-
dent, Justice Breyer announced three "established principles" that
control all abortion cases. "First, before 'viability... the woman has a
right to choose to terminate her pregnancy.'" 94 "Second, 'a law de-
signed to further the State's interest in fetal life which imposes an
undue burden on the woman's decision before fetal viability' is uncon-
stitutional."95 "Third, 'subsequent to viability, the State in promoting
its interest in the potentiality of human life may, if it chooses, regu-
late, and even proscribe, abortion except where it is necessary, in ap-
propriate medical judgment, for the preservation of the life or health
of the mother." 96

Applying the three principles to Nebraska's statute,9 7 the Court
held "that this statute violates the Constitution." 8 The "indepen-
dent" "violations" were twofold: "[f]irst, the law lacks any exception
'for the preservation of the . . .health of the mother."'9 9 "Second, it
'imposes an undue burden on a woman's ability' to choose a D & E
abortion, thereby unduly burdening the right to choose abortion
itself."100

On the "health-of-the-mother" issue, the Court concluded "(tihe
state fails to demonstrate that banning D & X without a health excep-
tion may not create significant health risks for women, because the
record shows that significant medical authority supports the proposi-
tion that in some circumstances, D & X would be the safest proce-

92. 120 S. Ct. 2596 (2000).
93. Stenberg v. Carhart, 120 S. Ct. 2596, 2604 (2000).
94. Carhart, 120 S. Ct. at 2604 (quoting Casey, 505 U.S. at 870).
95. Id. (quoting Casey, 505 U.S. at 877).
96. Id. (quoting Casey, 505 U.S. at 879; Roe, 410 U.S. at 164-65).
97. Nebraska's partial-birth abortion statute at issue provides "[nlo partial birth

abortion shall be performed in this state, unless such procedure is necessary to save the
life of the mother whose life is endangered by a physical disorder, physical illness, or
physical injury, including a life-endangering physical condition caused by or arising
from the pregnancy itself." Carhart, 120 S. Ct. at 2604-05 (quoting NEB. REV. STAT.
§ 28-328(1) (1999)).

98. Carhart, 120 S. Ct. at 2605.
99. Id. at 2609 (quoting Casey, 505 U.S. at 879).

100. Id. (citing Casey, 505 U.S. at 874).
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dure." 10 1 In arriving at this conclusion, the Court acknowledged (1)
that "[there are no general medical studies demonstrating compara-
tive safety[;]' 0 2 (2) that the American Medical Association ("AMA")
has a stated policy announcing "that 'there does not appear to be any
identified situation in which the intact D & X is the only appropriate
procedure to induce abortion[;] ' " 0 3 and (3) that while the American
College of Obstetricians stated that the D & X procedure "may be the
best or most appropriate procedure," they qualified that statement "by
adding that the panel 'could identify no circumstances under which
[the D & X] procedure ... would be the only option to save the life or
preserve the health of the woman.'" 10 4 Despite the uncertainty
amongst experts as to whether there ever exists health advantages in
performing the D & X procedure under any circumstances, the Court
held these uncertainties weighed in favor of requiring a health excep-
tion noting "[in sum, Nebraska has not convinced us that a health
exception is 'never necessary to preserve the health of women."'" 0 5

On the "undue burden" issue, the Court explained that the "sub-
stantial obstacle in the path of a woman seeking an abortion of a non-
viable fetus," arises because the plain meaning of Nebraska's partial-
birth abortion ban covers the commonly used D & E procedure as well
as the rarely used D & X procedure.1 0 6 Thus because the statute cov-
ers both delivering "'an intact unborn child' or 'a substantial portion
thereof,""u 0 7 the ambiguous language may cause abortion providers to
fear prosecution regardless of either the intent of the framers or the
assurances of the Attorney General that the ban would only be applied
to D & X abortions.-0 8 Consequently, the Court noted that the ambig-
uous terms of Nebraska's ban place "an undue burden upon a woman's
right to make an abortion decision."10 9

2. Justice Stevens' Concurring Opinion, in Which Justice Ginsburg,
Joined

Justice Stevens wrote a one-paragraph concurring opinion ex-
plaining that it is "irrational" for the state to proscribe any method of
aborting an unborn. Justice Stevens noted "it [is] impossible for me to
understand how a State has any legitimate interest in requiring a doc-

101. Id. at 2610.
102. Id. at 2611.
103. Id.
104. Id. (quoting App. 600-01).
105. Id. at 2613.
106. Id. (quoting Casey, 505 U.S. at 877).
107. Id. at 2616.
108. Id. at 2614-16.
109. Id. at 2617.
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tor to follow any procedure other than the one that he or she reasona-
bly believes will best protect the woman in her exercise of this
constitutional liberty."110

3. Justice O'Connor's Concurring Opinion

In her critical swing-vote concurring opinion, Justice O'Connor
expressed the view that the Nebraska statute could not be reconciled
with Casey, for two reasons. First, the Nebraska statute "lacks an ex-
ception for those instances when the banned procedure is necessary to
preserve the health of the mother."1 1 ' Second, "it imposes an undue
burden on a woman's right to choose to terminate her pregnancy
before viability" because, according to Justice O'Connor, the statute
covered both the D & E procedure, "the most commonly used method
for performing previability second trimester abortions[,]" as well as
the D & X procedure. 112

In dicta Justice O'Connor established a road map for legislators
considering future partial-birth abortion who may be interested in
garnering Justice O'Connor's important fifth vote. Justice O'Connor
stated "[tihus, a ban on partial-birth abortion that only proscribed the
D & X method of abortion and that included an exception to preserve
the life and health of the mother would be constitutional in my
view."

1 1 3

4. Justice Ginsburg's Concurring Opinion, in Which Justice
Stevens' Joined

Justice Ginsburg wrote a concurring opinion "only to stress that
amidst all the emotional uproar caused by an abortion case," Ne-
braska's partial-birth abortion law is unconstitutional because it was
simply motivated by hostility to abortion rights. 114 According to Jus-
tice Ginsburg, a state creates an undue burden on a woman's abortion
rights "if the State stops a woman from choosing the procedure her
doctor 'reasonably believes will best protect the woman in [the] exer-
cise of [her] constitutional liberty."'1 5

110. Id. (Stevens, J., concurring).

111. Id. at 2618 (O'Connor, J., concurring) (citing Casey, 112 S. Ct. 2791).

112. Id. (O'Connor, J., concurring) (quoting Carhart, 120 S. Ct. at 2617).

113. Id. at 2620 (O'Connor, J., concurring).

114. Id. (Ginsburg, J., concurring) (citing Hope Clinic v. Ryan, 195 F.3d 857, 881
(7th Cir. 1999)).

115. Id. at 2597, 2620 (Ginsburg, J., concurring) (quoting Carhart, 120 S. Ct. at
2617) (Stevens, J., concurring).
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5. Chief Justice Rehnquist's Dissenting Opinion

In a one-paragraph dissenting opinion, Chief Justice Rehnquist
made two separate points. First, he reiterated his opinion that Casey
had been wrongly decided. Second, even accepting the joint opinion
constituting the holding in Casey as controlling, Justice Rehnquist ex-
pressed the opinion that Justices Kennedy and Thomas in their re-
spective dissents "correctly applied Casey's principles" in validating
Nebraska's partial-birth abortion statute notwithstanding the major-
ity's view to the contrary. 116

6. Justice Scalia's Dissenting Opinion

Justice Scalia, dissented, placing the majority's holding in the
context of two of the Court's most infamous holdings: "I am optimistic
enough to believe that, one day, Stenberg v. Carhart will be assigned
its rightful place in the history of this Court's jurisprudence beside
Korematsu and Dred Scott."1 17 Reiterating his disgust for the major-
ity opinion, Justice Scalia unabashedly offered the view that the no-
tion that the Fourteenth Amendment "prohibits the States from
simply banning this visibly brutal means of eliminating our half-born
posterity is quite simply absurd."118

Justice Scalia explained that, in addition to joining the dissents of
Justices Kennedy and Thomas, he felt obligated to write a separate
dissent to emphasize that the case was wrongly decided not only be-
cause it does not follow from Casey's "undue burden" test, but because
the majority opinion contained even more serious flaws. 1 19 First, the
Court's misconstruction of the statute represented "an abandonment
of the principle that even ambiguous statutes should be interpreted in
such fashion as to render them valid rather than void."1 20 Second,
repeating the view he expressed in his dissent in Casey that Casey's
"undue burden" test is "as doubtful in application as it is unprincipled
in origin," 121 Justice Scalia stated that "[tioday's decision is the
proof.

" 1 2 2

Third, and most importantly, Justice Scalia explained that
Casey's "undue burden" test is simply "a value judgment, dependent
upon how much one respects (or believes society ought to respect) the
life of a partially delivered fetus, and how much one respects (or be-

116. Id. at 2620 (Rehnquist, C.J., dissenting).
117. Id. at 2621 (Rehnquist, C.J., dissenting).
118. Id. (Scalia, J., dissenting).
119. Id. (Scalia, J., dissenting).
120. Id. (Scalia, J., dissenting).
121. Id. at 2622 (Scalia, J., dissenting) (quoting Casey, 505 U.S. at 985 (Scalia, J,.

dissenting)).
122. Id. (Scalia, J., dissenting).
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lieves society ought to respect) the freedom of the woman who gave it
life to kill it." 12 3 As a pure policy question made in a five to four vote
"by unelected lawyers" overruling the political judgment of thirty
state legislatures, Justice Scalia explained that the problem with the
Carhart majority opinion is not merely the misapplication of Casey,
but with the continued existence of Casey's "hopelessly unworkable"
standard. 124 Accordingly, Justice Scalia concluded: "Casey must be
overruled.' 25 To this end he encouraged a "firestorm of criticism"
against the majority justices who, while acknowledging the conten-
tious and controversial nature of the abortion issue, "persist in the
belief that this Court, armed with neither constitutional text nor ac-
cepted tradition, can resolve that contention and controversy rather
than be consumed by it."126

7. Justice Kennedy's Dissenting Opinion, in Which Chief Justice
Rehnquist Joined

Justice Kennedy wrote a separate substantial dissent, joined by
Chief Justice Rehnquist, criticizing both halves of the majority's hold-
ings.12 7 Justice Kennedy's dissenting opinion perhaps is the most sig-
nificant dissent because he, along with Justices O'Connor and Souter,
authored the joint opinion in Casey. His dissent on five separate
grounds suggests almost a betrayal of the joint opinion in Casey.

First, according to Justice Kennedy, the majority opinion contra-
dicts a "central premise" of Casey "that the States retain a critical and
legitimate role in legislating on the subject of abortion . . . . 128 Jus-
tice Kennedy observed that the Court in Casey "rejected a strict scru-
tiny standard of review as 'incompatible with the recognition that
there is a substantial state interest in potential life throughout preg-
nancy."'" 2 9 The State need not stand on the sidelines in the abortion
debate, but may constitutionally take "the side of life, even life in the
unborn.' 30 For example, throughout the woman's pregnancy, "'the
State may enact rules and regulations designed to encourage [a wo-
man] to know that there are philosophic and social arguments of great
weight that can be brought to bear in favor of continuing the preg-
nancy to full term .... -131 Also, the State may forbid medical proce-

123. Id. (Scalia, J., dissenting).
124. Id. (Scalia, J., dissenting).
125. Id. (Scalia, J., dissenting).
126. Id. at 2622-23 (Scalia, J., dissenting).
127. Id. at 2623 (Kennedy, J., dissenting).
128. Id. (Kennedy, J., dissenting) (citing Casey, 505 U.S. at 876).
129. Id. at 2625 (Kennedy, J., dissenting) (quoting Casey, 505 U.S. at 876).
130. Id. (Kennedy, J., dissenting).
131. Id. (Kennedy, J., dissenting) (quoting Casey, 505 U.S. at 872).
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dures that "might cause the medical profession or society as a whole to
become insensitive, even disdainful, to life, including life in the
human fetus." 132 Similarly, the State "may take measures to ensure
the medical profession and its members are viewed as healers, sus-
tained by a compassionate and rigorous ethic and cognizant of the dig-
nity and value of human life, even life which cannot survive without
the assistance of others."13 3 Finally, the State may erect barriers to
medical procedures that "blur the medical, legal, and ethical line be-
tween infanticide and abortion," by "using the natural delivery process
to kill the fetus."134

Second, Justice Kennedy criticized the majority's holding that Ne-
braska's partial-birth abortion statute had to have a "health-of-the-
mother" exception to survive a constitutional challenge. Justice Ken-
nedy explained this requirement "[clast[s] aside the views of distin-
guished physicians and the statements of leading medical
organizations, [and] awards -each physician a veto power over the
State's judgment that the procedures should not be performed."1 35 In
support of this argument, Justice Kennedy contrasted Dr. Carhart's
self-justifying medical judgment "to use the D & X procedure in every
case, regardless of indications, after [fifteen] weeks gestation," with
the overwhelming medical testimony to the contrary that the D & X
procedure is never the only appropriate medical alternative. 13 6 From
Justice Kennedy's perspective "[a] ban which depends on the 'appro-
priate medical judgment' of Dr. Carhart is no ban at all."13 7

Weighing against Dr. Carhart's unsupported judgment favoring
an indiscriminate use of the procedure after [fifteen] weeks gestation,
Justice Kennedy observed: "[t]he American College of Obstetricians
and Gynecologists ("ACOG") 'could identify no circumstances under
which [D & X] would be the only option to save the life or preserve the
health of the woman.'"'13 Similarly, the AMA "could not find 'any'
identified circumstance where it was 'the only appropriate alterna-
tive." 1 3 9 Further "[n]o studies support the contention that the D & X
abortion method is safer than other abortion methods."140 Even more

132. Id. (Kennedy, J., dissenting) (citing Casey, 505 U.S. at 852).
133. Id. at 2625-26 (Kennedy, J., dissenting) (citing Washington v. Glucksberg, 521

U.S. 702, 730-34 (1997); Casey, 505 U.S. at 852).
134. Id. (Kennedy, J., dissenting) (quoting Brief for Association of American Physi-

cians and Surgeons et al. as Amici Curiae 27).
135. Id. at 2627 (Kennedy, J., dissenting).
136. Id. at 2627-28 (Kennedy, J., dissenting) (citing Carhart 11, 11 F. Supp. 2d at

1105 (Kennedy, J., dissenting)).
137. Id. at 2631 (Kennedy, J., dissenting) (quoting Carhart, 120 S. Ct. at 2612).
138. Id. at 2627 (Kennedy, J., dissenting) (quoting App. 600-601).
139. Id. at 2627-28 (Kennedy, J., dissenting) (quoting AMA Factsheet 1).
140. Id. at 2628 (Kennedy, J., dissenting) (citing Brief for Respondent at 36 n.41).
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significantly, "[1]eading proponents of the procedure acknowledge that
the (D & X) has 'disadvantages' versus other methods because it re-
quires a high degree of surgical skill to pierce the skull with a sharp
instrument in a blind procedure." 14 1

With all the medical criticism of the procedure Justice Kennedy
opined that no one could reasonably conclude that "the D & X is part
of standard medical practice."1 42 This lack of medical support bears
not only on the "health-of-the-mother" justification for the majority's
decision, but also on the issue of whether a ban on the procedure con-
stitutes a substantial obstacle to the abortion rights itself. On this
issue, Justice Kennedy cited Casey for the proposition that
"[ulnsubstantiated and generalized health differences which are at
best marginal, do not amount to a substantial obstacle to the abortion
right."1 43 On this same issue in other contexts the Supreme Court has
clearly "establish[ed] beyond doubt the right of the legislature to re-
solve matters upon which physicians disagreed."1 44

Third, Justice Kennedy repudiated the majority's holding that
Nebraska's partial-birth abortion ban extends to both D & E as well as
the D & X procedure. Justice Kennedy noted "a]iike the ruling requir-
ing a physician veto, requiring a State to meet unattainable standards
of statutory draftsmanship in order to have its voice heard on this
grave and difficult subject is no different from foreclosing state partici-
pation altogether." 145 Justice Kennedy argued (1)"[t]he text demon-
strates the law applies only to the D & X procedure [;]"146 (2) the term
"partial-birth abortion" "is commonly understood to refer to a particu-
lar procedure known as intact dilation and extraction[;]" 147 (3) the lay
press describes the D & X procedure as a 'partial-birth abortion[;]"148

(4) the AMA has declared "[t]he 'partial-birth abortion' legislation is
by its very name aimed exclusively [at the D & X;]"1 4 9 and (5) "a com-
monsense understanding of the statute's reference to 'partial-birth
abortion' demonstrates its intended reach and provides all citizens the

141. Id. (Kennedy, J., dissenting) (citing Henshaw, 139 CONG. REC. 8605 (1993)).
142. Id. (Kennedy, J., dissenting).
143. Id. at 2628-29 (Kennedy, J., dissenting) (citing Casey, 505 U.S. at 874).
144. Id. at 2630 (Kennedy, J., dissenting) (citing Jacobson v. Massachusetts, 197

U.S. 11, 26 (1905) (upholding a conviction for refusing to undergo a state mandated
smallpox vaccination despite defendant's liberty claim "to 'care for his own body and
health in such way as to him seems best'")).

145. Id. at 2631 (Kennedy, J., dissenting).
146. Id. at 2632 (Kennedy, J., dissenting).
147. Id. (Kennedy, J., dissenting) (quoting Little Rock Family Planning Services v.

Jegley, 192 F.3d 794, 795 (8th Cir. 1999)).
148. Id. (Kennedy, J., dissenting) (quoting App. 271-272.)
149. Id. (Kennedy, J., dissenting) (quoting AMA Factsheet 3).
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fair warning required by the law."150 Accordingly, when Judge Kopf
"leaped to prevent the law from being enforced, granting an injunction
before it was applied or interpreted by Nebraska," he "excluded from
the abortion debate not just the Nebraska legislative branch but the
State's executive and judiciary as well."15 1 Justice Kennedy con-
cluded his dissent by stating "[t]he Court's holding stems from misun-
derstanding the record, misinterpretation of Casey, outright refusal to
respect the law of the State, and statutory construction in conflict with
settled rules."15 2

8. Justice Thomas' Dissenting Opinion in Which Chief Justice
Rehnquist and Justice Scalia Joined

Justice Thomas, joined by Chief Justice Rehnquist and Justice
Scalia, wrote a scathing dissent of Roe and its progeny as "grievously
wrong."'5 3 Reminding the Court that in Casey seven members of the
Court "acknowledged that States have a legitimate role in regulating
abortion and recognized the States' interest in respecting fetal life at
all stages of development," Justice Thomas argued that the majority
opinion in Carhart "gives the lie to the promise of Casey that regula-
tions that do no more than 'express profound respect for the life of the
unborn are permitted, if they are not a substantial obstacle to the wo-
man's exercise of the right to choose' whether or not to have an
abortion."

154

Justice Thomas identified "a series of indefensible steps" the ma-
jority took to invalidate Nebraska's ban on "partial-birth abor-
tions."15 5 First, the Court violated nearly every canon of statutory
construction to conclude that the Nebraska ban covered the D & E
procedure, as well as the D & X procedure. From a plain meaning
perspective the prohibition applies only if the physician "'partially de-
livers vaginally a living unborn child before killing the unborn child
and completing the delivery." 1 5 6 Unlike this description of the D & X
procedure, the D & E procedure involves tearing the unborn child
apart in utero and removing the child from the uterus piece by piece.

On the issue of plain meaning, Justice Thomas observed that "[b]y
ordinary rules of statutory interpretation, we should resolve any am-

150. Id. (Kennedy, J., dissenting) (citing McBoyle v. United States, 283 U.S. 25, 27
(1931)).

151. Id. at 2634 (Kennedy, J., dissenting) (citing Hill v. Colorado, 120 S. Ct. 2480
(2000)).

152. Id. at 2635 (Kennedy, J., dissenting).
153. Id. (Thomas, J., dissenting).
154. Id. at 2635-36 (Thomas, J., dissenting) (quoting Casey, 505 U.S. at 877).
165. Id. at 2637 (Thomas, J., dissenting).
156. Id. at 2640 (Thomas, J., dissenting) (quoting NEB. REV. STAT. § 28-326(9)

(2000)).
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biguity in the specific statutory definition to comport with the common
understanding of 'partial birth abortion' ..... 157 Answering this
question, he suggested "'[p]artial birth abortion' is a term that has
been used by a majority of state legislatures, the United States Con-
gress, medical journals, physicians, reporters, even judges, and has
never, as far as I am aware, been used to refer to the D & E proce-
dure." Finally, according to the doctrine of constitutional avoidance,
courts "are bound to first consider whether a construction of the statue
is fairly possible that would avoid the constitutional question." 158

The second indefensible step the Court took in holding Nebraska's
partial-birth abortion statute unconstitutional is the Court's abandon-
ment of Casey's announced constrained deference to State legislatures
in the abortion area. Justice Thomas explained in dissent that, "With-
out a doubt," when the Court in Casey stated that States "may 'ex-
press profound respect for the life of the unborn,"'1 59 that expression
of "profound respect" extends to "prohibiting a procedure that ap-
proaches infanticide, and thereby dehumanizes the fetus and trivial-
izes human life."' 6 0

The Court's third indefensible step occurred when the majority
demanded that at a minimum any partial-birth abortion ban include a
"health-of-the-mother" exception on the authority of Roe and Casey.
Justice Thomas pointed out that the "health-of-the-mother" exception
mentioned in both Roe and Casey dealt with abortion regulations that
would require a mother to continue her pregnancy rather than restrict
the method for obtaining the abortion. According to Justice Thomas,
both the majority and Justice O'Connor "twist Roe and Casey to apply
to the situation in which a woman desires - for whatever reason - an
abortion and wishes to obtain the abortion by some particular
method."16 1 The majority and Justice O'Connor's "health-of-the-
mother" expansion "eviscerates Casey's undue burden standard and
imposes unfettered abortion-on-demand."1 62 Justice Thomas con-
cluded that the majority's conclusion cannot be supported by Casey,
but constitutes "a particularly virulent strain of constitutional
exegesis."' 6 3

157. Id. at 2642 (Thomas, J., dissenting) (citing United States v. Morton, 467 U.S.
822, 828 (1984)).

158. Id. at 2644 (Thomas, J., dissenting) (citing Erznoznik v. Jacksonville, 422 U.S.
205, 216 (1975)).

159. Id. at 2649 (Thomas, J., dissenting) (citing Casey, 505 U.S. at 878).
160. Id. (Thomas, J., dissenting).
161. Id. at 2651 (Thomas, J., dissenting).
162. Id. at 2652 (Thomas, J., dissenting).

163. Id. at 2656 (Thomas, J., dissenting).

2001]



CREIGHTON LAW REVIEW

III. ANALYSIS

Carhart, simply put, uses the majesty of the Fourteenth Amend-
ment to prevent the people, through their legislature, from banning an
inhumane abortion procedure that borders on infanticide. The five
member majority of the Court who wielded the trump of judicial re-
view over such a controversial issue, not surprisingly, showed no
qualms about disregarding their own rules to achieve their preferred
political result. Specifically, in holding that Nebraska's ban consti-
tuted an undue burden on the woman's right to abortion because its
language applies to the commonly used D & E procedure as well as the
targeted D & X procedure, the Court ignored well-established princi-
ples of constitutional interpretation. Additionally, in concluding,
based upon unreliable expert testimony, that a health-of-the-mother
exception is constitutionally required even if the procedure is limited
to the D & X procedure, the Court ignored their own announced stan-
dards for the admissibility of expert testimony. Carhart reminds us
again that bad cases make bad law.

A. THE MAJORITY'S TACTICS OF SEEK AND DESTROY RATHER THAN

ASSUMING THE PASSIVE VIRTUES IN HOLDING NEBRASKA'S

BAN OVERLY BROAD

In holding that the Nebraska ban on partial-birth abortions con-
stitutes an undue burden on a woman's right to abortion because the
language of the ban arguably covers the common D & E procedure as
well as the targeted D & X procedure, the majority ignored the tradi-
tional canons of constitutional interpretation. As explained by Jus-
tices Scalia, Kennedy, and Thomas, the Court inappropriately went
out of their way to interpret the statute broadly enough to justify hold-
ing it unconstitutional. In doing so the Court abandoned the passive
virtues of judicial deference in favor of the activistic tactics of seek and
destroy.

1. Plain Meaning

Of course any interpretation of a statute begins with the canons of
construction associated with the plain meaning of the words of the
statute. Although the Court has variously interpreted the method for
determining the "plain meaning" of statutes, the beginning point for
any plain meaning analysis is a literal interpretation of the critical
words themselves. The critical words in need of interpretation in this
case include the clause "deliberately and intentionally delivering into
the vagina a living unborn child, or a substantial portion thereof."16 4

164. NEB. REV. STAT. § 28-326(9) (2000).
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The Court reasoned that because the "D & E will often involve a physi-
cian pulling a 'substantial portion' of a still living fetus, say, an arm or
leg, into the vagina prior to the death of the fetus,"1 6 5 the ban literally
prohibits the D & E procedure.

Of course the word "substantial" can be interpreted to mean al-
most any portion of the unborn child. The Court's suggestion that "an
arm or a leg" satisfies the "substantial portion" criteria certainly qual-
ifies as a possible interpretation of the ban. However, a "possible in-
terpretation" is not normally the standard. Courts frequently face the
challenge of interpreting the general words of statutes and have devel-
oped canons of construction that enable the courts to distinguish be-
tween "possible interpretations" and appropriate interpretations
under the circumstances. Without such restrictions on statutory in-
terpretation, the courts' role in exercising judicial review over suspect
legislation would increase dramatically. Rather than the courts as-
suming the passive virtues of judicial restraint, statutory interpreta-
tion that ignores the well-accepted common law rules of statutory
interpretation would permit the courts to displace the legislature in
an effort to further the court's own political agenda. In holding that a
"possible interpretation" of "substantial portion" could possibly mean
"any portion," the majority in Carhart abandoned these passive vir-
tues in favor of a seek and destroy attitude of judicial activism. There-
fore, the plain meaning question in Carhart is whether this activistic
"possible interpretation" stands the test of constitutional review af-
forded other areas of the law. Stated differently, should the legisla-
tures be afforded less deference in the abortion area because it is so
politically charged, leaving the balance of authority with a majority of
the Supreme Court rather than the elected legislatures?

The first answer to the plain meaning question comes by way of
the doctrine of constitutional avoidance noticed by Justices Thomas
and Scalia. Justice Thomas correctly noted that, according to the doc-
trine of constitutional avoidance, courts "are bound to first consider
whether a construction of the statute is fairly possible that would
avoid the constitutional question."1 6 6 Justice Scalia similarly ob-
served that the majority's misconstruction of the statute represents
"an abandonment of the principle that even ambiguous statutes
should be interpreted in such fashion as to render them valid rather
than void."16 7 Applied to Nebraska's choice of words used to proscribe
partial-birth abortion, can Nebraska's ban on the physician delivering
alive a "substantial portion" of the unborn child before killing it and

165. Carhart, 120 S. Ct. at 2613 (citing Carhart 11, 11 F. Supp. 2d at 1128-30).
166. Id. at 2644 (Thomas, J., dissenting) (citing Erznoznik, 422 U.S. at 216).
167. Id. at 2621 (Scalia, J., dissenting).
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completing the delivery, reasonably be interpreted to cover only the D
& X procedure? The United States Court of Appeals for the Seventh
Circuit, in Hope Clinic v. Ryan, 168 certainly believed comparable stat-
utes in Wisconsin and Illinois could be so reasonably confined. 169

Does the doctrine of constitutional avoidance not demand a similar
narrow interpretation of Nebraska's ban?

The second answer to the plain meaning question follows from the
"common understanding" rule of statutory interpretation. On the
plain meaning issue, Justice Thomas judicially noticed that "[b]y ordi-
nary rules of statutory interpretation, we should resolve any ambigu-
ity in the specific statutory definition to comport with the common
understanding of 'partial birth abortion . ... "'17o Applying this
maxim to the issue of partial-birth abortion, does a "common under-
standing" interpretation not demand an interpretation different from
the activistic one given by the majority? Unlike the D & X procedure
where the unborn child is deliberately delivered intact and alive to the
head, before the unborn child is killed and the delivery completed, the
D & E procedure involves the deliberate tearing apart of the unborn
child in utero, with portions being removed piece by piece and the
child dying in utero from the trauma of being torn apart. Even if the
unborn child has a heartbeat when a portion of the body is finally re-
trieved, even if more than a limb comes out at the same time in the
process, the D & E procedure differs by what is intended. When per-
forming the D & X procedure, the abortion provider intends to remove
alive the unborn child to the head and then kill it by piercing the skull
and evacuating the contents of the brain. In comparison, when per-
forming the D & E procedure the abortion provider intends to kill the
unborn child in the process of tearing it apart while it is still in the
uterus. By way of illustration, Dr. Hodgson's admission that she had
never intentionally performed a D & X procedure in any of the thirty
thousand abortions she had either performed or assisted comports
with this common understanding of the cognizable difference between
the D & E and the D & X procedures. Implicit in her comment is the
claim that she may have unintentionally performed the functional
equivalent of the D & X procedure in late-term D & E procedures
where the unborn child unintentionally was largely delivered intact
before it died. Her lack of intent would have exempted her from Ne-
braska's ban, even if the actual result had been analogous to an inten-

168. 195 F.3d 857 (7th Cir. 1999).
169. Hope Clinic v. Ryan, 195 F.3d 857, 861 (7th Cir. 1999) (interpreting the Wis-

consin and Illinois statutes to avoid application to either D & E or labor induction
procedures).

170. Carhart, 120 S. Ct. at 2642 (Thomas, J., dissenting) (citing Morton, 467 U.S. at
828).
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tional D & X procedure. Indeed, the Court could have interpreted the
"deliberately and intentionally" language of the statute as an attempt
to exclude those D & E procedures that unintentional produced a D &
X-like result.

On this issue of common understanding, the dissenting Justices
make clear what everyone familiar with the partial-birth abortion is-
sue commonly understands: that the plain meaning of the ban on par-
tial-birth abortion covers only the D & X procedure. Justice Thomas
aptly commented that "'[partial birth abortion' is a term that has
been used by a majority of state legislatures, the United States Con-
gress, medical journals, physicians, reporters, even judges, and has
never, as far as I am aware, been used to refer to the D & E proce-
dure."171 Similarly, Justice Kennedy noted "[t]he text demonstrates
the law applies only to the D & X procedure," 172 the term "partial-
birth abortion" "is commonly understood to refer to a particular proce-
dure known as intact dilation and extraction," 173 the lay press de-
scribes the D & X procedure as a "partial-birth abortion,"174 the "AMA
"has declared:" "[tihe 'partial-birth abortion' legislation is by its very
name aimed exclusively [at the D & X],'"'17 5 and a "commonsense un-
derstanding of the statute's reference to 'partial-birth abortion' dem-
onstrates its intended reach and provides all citizens the fair warning
required by the law.' 76 Can anyone seriously dispute this common
understanding of legislative movement toward banning partial-birth
abortions?

The third answer to the plain meaning question involves the
Court's disregard of the common law rule of interpretation known as
noseitur a sociis, or, a word is known by the company it keeps. To
create the overbreadth issue, the majority relied solely upon a single
phrase "substantial portion" contained in the final definitional sen-
tence of the statute, rather than the broad context of the statute itself.
Specifically, the majority ignored the fact that the bill was titled the
Partial-birth abortion Bill, and includes as the opening words of the
statute "[n]o partial birth abortion shall be performed in this state un-
less .... 177. This defining nomenclature, giving the entire statute a
partial-birth abortion context, provides an important insight regard-
ing whether "substantial portion" should be broadly interpreted to in-

171. Id. (Thomas, J., dissenting).
172. Id. at 2632 (Kennedy, J., dissenting).
173. Id. (Kennedy, J., dissenting) (quoting Little Rock Family Planning, 192 F.3d at

795).
174. Id. (Kennedy, J., dissenting) (quoting App. 271-272).
175. Id. (Kennedy, J., dissenting) (quoting AMA Factsheet 3).
176. Id. (Kennedy, J., dissenting) (citing McBoyle v. United States, 283 U.S. 25, 27

(1931)).
177. NEB. REV. STAT. § 28-328(1) (2000).
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clude the D & E procedure, which has never been the subject of

partial-birth abortion condemnation, as well as the D & X procedure,

which has been the target of the partial-birth abortion movement all

along. In this regard Justice Thomas reminded the Court that taking

the phrase "substantial portion" out of the context supplied by the

statutory term "partial-birth abortion" contradicts well established

principles of interpretation: "[w]e do not . . . construe statutory

phrases in isolation; we read statutes as a whole."i78 Given this well-

established common law maxim of interpreting the words of a statute

in context, how can the Court interpret the controverted phrase "sub-

stantial portion" as having any meaning other than the "partial-birth
abortion" context out of which the phrase is utilized?

In brief, the plain meaning critiques of Justices Kennedy and

Thomas certainly make more sense than the activistic interpretations

of the majority justices who held Nebraska's ban on partial-birth abor-

tions unconstitutional, in part, because of the "undue burden" imposed

by banning the D & E as well as the D & X procedures. According to

Justice Kennedy, imposing upon a State "an unattainable standard of

statutory draftsmanship in order to have its voice heard on this grave

and difficult subject is no different from foreclosing state participation

altogether."1 79 Justice Thomas' plain meaning condemnation also is

on point:
The term 'partial birth abortion' is completely accurate and
descriptive, which is perhaps the reason why the majority
finds it objectionable. Only a desire to find fault at any cost
could explain the Court's willingness to penalize the Ne-
braska Legislature for failing to replace a descriptive term
with a vague one. i80

The plain meaning critique of the majority opinion by these two

dissenting justices makes even more sense once the legislative history

of the partial-birth abortion movement is also considered.

2. Intent of the Framers (Deference to State Legislatures)

The legislative history behind Nebraska's partial-birth abortion

statute cannot seriously be disputed. It provides further interpretivist

insight limiting Nebraska's "partial-birth abortion" statute to the D &

X procedure. Undoubtedly encouraged by Casey's promise that states

may "express profound respect for the life of the unborn,"' 8 ' in 1995

Congress and many states began drafting legislation aimed specifi-

178. Carhart, 120 S. Ct. at 2644 (Thomas, J., dissenting) (quoting Morton, 467 U.S.

at 828).
179. Id. at 2631 (Kennedy, J., dissenting).
180. Id. at 2646 (Thomas, J., dissenting).
181. Casey, 505 U.S. at 877.
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cally at the intact dilation and extraction (D & X) method of abortion.
In June 1995, Congress passed legislation that would prohibit the "in-
tact dilation and extraction" procedure commonly known as partial-
birth abortion. 182 President Clinton vetoed the bill.18 3 In 1997 Con-
gress again enacted another Partial-Birth Abortion Ban.184 Again
President Clinton vetoed the bill.185 During these congressional hear-
ings the term partial-birth abortion became synonymous with the
medical terms "intact dilation and extraction" or "intact D & X."18 6

Following Congress' lead, a majority of the states, including Ne-
braska, enacted partial-birth abortion statutes that were beyond the
reach of President Clinton's veto, if not beyond the reach of the veto of
the majority of the Supreme Court. Nebraska's ban, identified in the
title of the Bill itself as a "Partial-birth abortion" ban, therefore, fol-
lowed the national movement aimed at prohibiting the most inhu-
mane of all abortion techniques: the intact dilation and extraction (D
& X) method of abortion where the unborn child is killed after deliver-
ing a "substantial portion" of the child. To suggest that this legislative
history does not clearly limit the scope of the intended statute disre-
gards a legislative history that is a matter of public record and, there-
fore, beyond reasonable dispute.

Notwithstanding the plain meaning and legislative history of Ne-
braska's "Partial-birth abortion" ban, Justice O'Connor joined with
the majority in holding the ban unconstitutional, in part, because the
ban arguably extends to the D & E procedure as well. However, un-
like the other members of the majority, Justice O'Connor's concurring
opinion provides guidance for the next generation of partial-birth
abortion legislation. After finding that Nebraska's ban reasonably ex-
tends to the D & E procedure as well as the D & X procedure, she
candidly admitted that a ban on the D & X procedure itself would not
constitute an undue burden on women: "[t]hus, a ban on partial-birth
abortion that only proscribed the D & X method of abortion and that
included an exception to preserve the life and health of the mother
would be constitutional in my view."187 As a practical matter, this
admission shifts the constitutional significance of the Carhart case
from the overly broad issue, which can be avoided by careful legisla-
tion, to the "health-of-the-mother issue," a more problematic dilemma
for future legislatures. While the legislatures will be able to draft fu-

182. 141 CONG. REC. S18183-01 (1995).
183. 142 CONG. REC. H33380-01 (1996).
184. 143 CONG. REC. H1202-05 (1997).
185. 143 CONG. REC. H8891-04 (1997).
186. See The Partial-Birth Abortion Ban Act of 1995, H.R. 1833, 104th Cong., 1st

Sess., § 5 (1995).
187. Carhart, 120 S. Ct. at 2620 (O'Connor, J., concurring).

2001]



CREIGHTON LAW REVIEW

ture partial-birth abortion statutes that literally cover only the D & X
procedure, that clearly contain specific legislative history disclaiming
any intent to cover the D & E procedure, the health-of-the-mother al-

ternative holding in Carhart suggests that such an effort may be a
futile act, especially if the Court continues to ignore its own rules re-
garding the inadmissibility of unreliable expert testimony.

B. EXPERT EVIDENCE FLAWS IN THE COURT'S ALTERNATIVE HOLDING

THAT NEBRASKA'S BAN FAILS WITHOUT A HEALTH-OF-THE-
MOTHER EXCEPrION FOR THE D & X PROCEDURE

The Court's alternate holding that Nebraska's ban on partial-
birth abortion is unconstitutional because of the absence of a "health-
of-the-mother" exception, signals, under the facts of the case, the re-
turn to abortion on demand. That is, given the road map presented by
Justice O'Connor's concurring opinion, any legislature could easily
amend the Nebraska version of the partial-birth abortion statute to
garner Justice O'Connor's critical fifth vote on the undue burden issue
associated with the potential overlap of the proscription on D & E
abortions. However, the amendment would be meaningless as long as
the Court's alternative "health-of-the-mother exception requirement"
for invalidating the ban on partial-birth abortions stands. The
"health-of-the-mother" alternative justification for invalidating the
ban has no practical bounds, and, as a consequence provides the seeds
for abortion on demand both pre and post viability. In effect the justi-
fication opens the door for cases of infanticide even more graphic and
inhumane, if that is possible, than the pictures posed by the partial-
birth abortion accounts in Carhart.

Justice Breyer's majority opinion justifies requiring a "health-of-
the-mother" exception on the authority of Roe. The Court in Roe, for
purposes of acknowledging the state's enhanced interest post-viabil-
ity, stated that the state could even ban abortions during the third
trimester unless the "life or health-of-the-mother" is at issue. The
Court specifically stated: "subsequent to viability, the State in promot-
ing its interest in the potentiality of human life may, if it chooses,
regulate, and even proscribe, abortion except where it is necessary, in
appropriate medical judgment, for the preservation of the life or
health of the mother."18 8 This dicta in Roe provided a shield for the
Court against suggestions that Roe represents unlimited abortion
upon demand throughout the entire period of the pregnancy. Justice
Breyer used this "limitations" shield in Roe as a sword in Carhart.
For Breyer this "health-of-the-mother" sword potentially trumps any

188. Roe v. Wade, 410 U.S. 113, 164-65 (1972) (cited in Casey, 505 U.S. at 879).

578 [Vol. 34



STENBERG v. CARHART

and all abortion legislation, even beyond the period of viability. Spe-
cifically he reasoned: "[s]ince the law requires a health exception in
order to validate even a postviability abortion regulation, it at a mini-
mum requires the same respect to previability regulation."1 8 9 This
comment suggests that Justice Breyer is willing to invalidate each
and every abortion procedure restriction, even post-viability restric-
tions that do not contain a health-of-the-mother exception.

Given the fact that short of infanticide itself there will unlikely be
any medical procedure related to abortion less endorsed by the medi-
cal profession than partial-birth abortion, the practical effect of the
Carhart decision invalidating this proscription is that any and all at-
tempts to restrict any form of abortion procedures is doomed to fail-
ure, at least under the Breyer majority opinion. If any restriction
whatsoever is involved, the restriction would require the opponent, in
each instance, to obtain a note from the doctor who both makes his or
her living and hero status 90 from performing the controversial abor-
tion procedure, acknowledging that the procedure would provide no
health advantages under the circumstances. If this is true, if each
physician who performs controversial abortion procedures has an ab-
solute veto power over any abortion legislation even post viability,
then the legislatures might as well save the ink necessary to print any
future restriction on abortion procedures. Under this doctrine, until
the personnel of the Court changes, any abortion restriction that does
not provide a physician veto faces rejection. If that is not abortion
upon demand, it is difficult to imagine what would be. The basic flaw
in the Court's health-of-the-mother analysis follows from the Court's
failure to follow its own directives regarding the exclusion of unrelia-
ble expert testimony. Stated differently, if the Court would have ap-
plied their own recently-enacted restrictions on the admissibility of
expert testimony, the veto power of individual physicians such as Dr.
Carhart would disappear under the gate-keeping responsibility of the
courts to screen out unreliable expert testimony. In brief, the expert
evidence relied upon to invalidate Nebraska's partial-birth abortion
legislation fails each and every one of the Daubert tests for the admis-

189. Carhart, 120 S. Ct. at 2609.
190. Interviewed in the months following the Supreme Court decision, Dr. Carhart

exulted "[if this had been a search for glory, I would be the winner." Judith Nygren,
Carhart's Notoriety Bringing in Money, OMAHA WORLD HERALD, January 16, 2001, 1, 3.
During the interview, Dr. Carhart estimated that he speaks "to an average of two thou-
sand people a month, including as a Larry Lader Reproductive Choice guest lecturer
through the Harvard University ethics department." Nygren, OmAHA WORLD HERALD,

at 3. According to his interviewer, Judith Nygren, "[h]is collection of awards bears the
words 'courage,' 'guardian of women's health' and one of the 'most intriguing people of
2000.'" Id. at 3.
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sibility of expert testimony which the Court has demanded that all
expert testimony meet in each and every other context.

1. The Flaws in the Court's Handling of the Expert Evidence
Evidentiary Issue

The Court expresses the rationale for the "health-of-the-mother"
exception in the following statement: "[t]he State fails to demonstrate
that banning D & X without a health exception may not create signifi-
cant health risks for women, because the record shows that significant
medical authority supports the proposition that in some circum-
stances, D & X would be the safest procedure." 19 1 However, this fac-
tual conclusion of the relative health advantages of the D & X
procedure cannot stand the test for admissibility for expert testimony

the Court has carefully crafted in three cases decided the past decade.
Stated differently, the "significant medical authority" relied upon by
the Court in invalidating Nebraska's partial-birth abortion statute
would appear inadmissible under the Daubert v. Merrill Dow
Pharmaceuticals, Inc.192 /Kumho Tire Company, Ltd. v. Carmi-
chael19 3 / Weisgram v. Marley Co. 194 standard of admissibility. Rather
than acknowledging this fact, rather than even citing these cases, the
Court ignored the gate-keeping responsibility these cases impose upon
the court in screening out unreliable expert testimony. The Court
held Nebraska's ban unconstitutional on unreliable expert testimony
that fails every one of the Daubert tests.

a. The Standard of Admissibility for Expert Testimony: Daubert,
Kumho and Weisgram

Although the courts for many years liberally admitted expert tes-
timony under the "generally accepted" Frye standard, 195 leaving relia-
bility issues to (1) a vigorous cross-examination, (2) the presentation
of contrary expert testimony, and (3) an effective closing argument,
the Supreme Court in 1993, in Daubert, announced that judges have
been shirking their gate-keeping responsibility to screen out unrelia-

ble expert testimony.196 The Court held that under Rule 702 of the
Federal Rules of Evidence, the court, as the "gate-keeper" of scientific
evidence, "must ensure that any and all scientific testimony or evi-
dence admitted is not only relevant, but reliable."19 7

191. Carhart, 120 S. Ct. at 2610.
192. 509 U.S. 579 (1993).
193. 119 S. Ct. 1167 (1999).
194. 120 S. Ct. 1011 (2000).
195. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
196. Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 U.S. 579, 596-97 (1993).
197. Daubert, 509 U.S. at 589 (emphasis added).
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As guidelines for the courts administering this enhanced screen-
ing role over scientific evidence, the Court offered several "general ob-

servations" which have become known as the Daubert tests for the

relevance and reliability of scientific evidence: whether the theory or

methodology (1) has been tested; (2) has been the subject of peer re-

view analysis or publication; (3) has an established rate of error; and
(4) is generally accepted within the relevant scientific community. 198

Following Daubert, the question remained whether the height-
ened test for the admissibility of expert testimony extended beyond
"scientific" testimony to include experience-based expert testimony, an
issue that directly implicates the admissibility of the experience-based

testimony relied upon by the court in Carhart. Do physicians, like Dr.

Carhart, engineers, beekeepers and other experience-based experts,
whether qualified by education, training or experience, all have to run
through the Daubert gauntlet before they can testify at all? Or is their

testimony admissible, with the responsibility of exposing the weak-
ness of their claims falling upon opposing counsel during cross-exami-
nation and closing arguments? While the Court left this question
unanswered in Daubert, a unanimous Court addressed it specifically
and conclusively in Kumho. Despite the fact that Justice Breyer wrote
the unanimous opinion in Kumho, the controlling case on the issue of
the admissibility of experience-based expert testimony, he failed to
even mention Kumho in Carhart.199

In Kumho, a products liability case arising out of a blown automo-

bile tire, Chief Judge Charles R. Butler, Jr., at a Daubert hearing,
granted the motions of all defendants both to exclude the testimony of
plaintiffs engineering expert and to grant summary judgment.20 0

The underlying facts involved a single-vehicle crash of a minivan that

occurred when the driver lost control after the right rear tire of the
van failed. The issue in the case was whether the tire had blown as a
consequence of tire abuse or manufacturing or design defect.

To support a manufacturing or design defect, the plaintiffs offered
the testimony of one expert witness, Dennis Carlson. In support of

Carlson's qualifications to testify regarding tire design and manufac-
turing defects, plaintiffs offered evidence that Carlson had a master's
degree in mechanical engineering and ten years of experience with
Michelin America in the field of tire design. Additionally, he was em-
ployed by George R. Edwards and Associates as a tire consultant and

198. Carmichael v. Samyang Tires, Inc., 923 F. Supp. 1514, 1520 (S.D. Ala. 1996),
rev'd, 131 F.3d 1433 (11th Cir. 1997), cert. granted, Kumho Tire Co., Ltd. v. Carmichael,
524 U.S. 936 (1998), and rev'd, 526 U.S. 137 (1999) (citing Daubert, 509 U.S. at 594-95).

199. Justice Thomas was the only Justice to cite Kumho as relevant. Carhart, 120
S. Ct. at 2655 (Thomas, J., dissenting).

200. Carmichael, 923 F. Supp. at 1518, 1524.
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had previously testified as a tire consultant in another case on tire
design defect. Based upon his education, experience and training,
plaintiffs offered Carlson's expert opinion testimony "that the tire
failed because of poor or insufficient adhesion between the rubber,
steel, and nylon components of the tire."2 0 1

The defendants moved for a summary judgment based upon the
unreliability of Carlson's expert testimony under the Daubert stan-
dard.20 2 In fulfilling his "gate-keeping" responsibility, the trial judge
held that Carlson's testimony failed the four Daubert factors. First,
Carlson admitted that much of his analysis was "subjective" and that
he knew of no tests which could be used to test "the results of his vis-
ual inspection of the tire at issue."20 3 Second Carlson conceded that
no publications discussed his tire analysis technique. 20 4 Third, Carl-
son admitted that his testimony depended upon his experience at as-
sessing tires and that his accuracy rate in distinguishing between
overdeflected and defective tire separation had never been tested to
determine a potential rate of error.20 5 Finally, the only evidence rele-
vant to the issue of whether his tire analysis methodology is generally
accepted in the relevant scientific community was his own testimony
that other experts have followed similar methodology for distinguish-
ing between abused tires and defective tires.206

Responding to the absence of the four Daubert factors for deter-
mining the admissibility of scientific evidence, the plaintiff argued
that Carlson's testimony was "'technical analysis,' rather than scien-
tific evidence," and therefore, exempted from the Daubert factors.20 7

To the contrary, Chief Judge Butler, in granting defendant's motion
for summary judgment,208 concluded that because Carlson's testi-
mony failed to satisfy the Daubert foundational steps, "Carlson's testi-
mony is simply too unreliable, too speculative, and too attenuated to
the scientific knowledge on which it is based to be of material assis-
tance to the trier of fact .. .. "209

201. Id. at 1519 (citing Carlson Dep. at 411).
202. Id. at 1520. The defendants also moved for summary judgment because of the

absence of any affirmative proof of a tire defect. However, the court rejected this ground
for summary judgment, perceiving "no inherent flaw in a process-of-elimination form of
proof per se, as long as the underlying methodology is scientifically valid." Id. at 1520
n.7.

203. Carmichael, 923 F. Supp. at 1520 (citing Carlson Dep. at 276-84, 295-96, 302,
387-88).

204. Id. at 1521 n.10 (citing Carlson Dep. at 303).
205. Id. at 1521 (citing Carlson Dep. at 281-84, 311, 474-75).
206. Id. at 1521 n.11 (citing Carlson Dep. at 303).
207. Id. at 1521.
208. Id. at 1524.
209. Id. at 1522.
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The United States Court of Appeals for the Eleventh Circuit re-
versed and remanded, concluding that the Daubert gate-keeping fac-
tors relied upon by Chief Judge Stanley F. Butler Jr., to exclude
Carlson's expert testimony did not apply to his non-scientific expert
testimony.210Q In distinguishing between scientific and non-scientific
expert testimony, the court explained: "a scientific expert is an expert
who relies on the application of scientific principles, rather than on
skill or experience-based observation, for the basis of his opinion."211

By way of illustration, Circuit Judge Stanley F. Birch, Jr. explained
that a scientifically qualified aeronautical engineer might be required
if the issue was explaining how a bumblebee can fly, but that the ex-
perienced-based observations of an unschooled beekeeper would pro-
vide a sufficient basis for testimony that bumblebees always take off
into the wind.212

Applied to the facts of the case, Circuit Judge Birch opined that
Carlson's testimony regarding the tire defect was more like the experi-
ence-based beekeeper, which we would usually expect the trier of fact
to evaluate, 213 than the testimony of a scientific-based aeronautical
engineer, whose testimony should reasonably be subject to the more
rigorous Daubert tests. Circuit Judge Birch noted, "[1]ike a beekeeper
who claims to have learned through years of observation that his
charges always take flight into the wind, Carlson maintains that his
experiences in analyzing tires have taught him what 'bead grooves'
and 'sidewall deterioration' indicate as to the cause of a tire's fail-
ure.214 Because the district court had erred in applying the more rig-
orous Daubert factors to exclude Carlson's nonscientific testimony, the
Eleventh Circuit reversed.

The United States Supreme Court accepted certiorari to answer
"in light of uncertainty among the lower courts about whether, or how,
Daubert applies to expert testimony that might be characterized as
based not upon 'scientific' knowledge, but rather upon 'technical' or
'other specialized' knowledge."215 Justice Breyer, writing for a unani-
mous Court, reversed the Court of Appeals. The Court concluded:
"Daubert's general holding - setting forth the trial judge's general

210. Carmichael v. Samyang Tire, Inc., 131 F.3d 1433, 1436 (11th Cir. 1997), cert.
granted, Kumho Tire Co., Ltd. v. Carmichael, 524 U.S. 936 (1998), and rev'd, 526 U.S.
137 (1999).

211. Carmichael, 131 F.3d at 1435 (citing Daubert, 509 U.S. at 590).
212. Id. at 1435 (citing Berry v. City of Detroit, 25 F.3d 1342, 1349-50 (6th Cir.

1994) (providing the bumblebee illustration)).
213. Id. at 1436.
214. Id.
215. Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 1173 (1999). Compare Wat-

kins v. Telsmith, Inc., 121 F.3d 984, 990-991 (5th Cir. 1997), with Compton v. Subaru of
America, Inc., 82 F.3d 1513, 1518-19 (10th Cir. 1996).
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'gate-keeping' obligation - applies not only to testimony based on 'sci-
entific' knowledge, but also to testimony based on 'technical' and
'other specialized' knowledge."21 6 The trial court, therefore, had not

abused its discretion in excluding Carlson's testimony "upon Carlson's
failure to satisfy either Daubert's factors or any other set of reasonable
reliability criteria."2 17

The Court in Carhart cannot take refuge in the fact that Judge
Kopf found the testimony of the experienced-based testimony of Dr.
Carhart, coupled with the non-experience-based supporting opinions
of Drs. Hodgson and Stubblefield, more reliable than the testimony of
the opposing physicians. Judge Kopf, as trier of fact, cannot make a
credibility finding on the basis of testimony that fails to meet the min-
imal tests for admissibility. The abortion experiences of Dr. Carhart,
much like the tire-examining experiences of Carlson in Kumho, are

simply inadmissible if they are not validated by reliable scientific
proof along the lines outlined in the Daubert test. In this regard the

appellate courts, including the Supreme Court, have an independent
responsibility to evaluate the reliability of the expert testimony
presented on the "health-of-the-mother" issue, regardless of the find-
ings of the trial court on the issue.

Punctuating the responsibility of the appellate courts to consider
whether a decision rests upon unreliable expert testimony, the Court
recently, in Weisgram, upheld an appellate court's authority to direct
a judgment as a matter of law against a jury verdict winner where the
trial court had admitted unreliable expert testimony. Weisgram in-
volved a wrongful death action filed when Bonnie Weisgram died of

carbon monoxide poisoning caused by a fire in her home. The trial
court admitted the expert testimony of three of plaintiffs witnesses
who testified, over defendant's Daubert objection, that a defect in a

heater manufactured by the defendant caused both the fire and Weis-
gram's death. On appeal, the United States Court of Appeals for the
Eighth Circuit reversed, reasoning that the expert testimony of Weis-

gram's expert witnesses should have been excluded as speculative.
Affirming on appeal, the United States Supreme Court held that fol-
lowing Daubert and Kumho, all parties have been put on notice of the
"exacting standards of reliability" expert testimony must meet. 2 18

216. Kumho, 526 U.S. at 141.
217. Id. at 1179.
218. Weisgram v. Marley Co., 120 S. Ct. 1011, 1014 (2000).
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b. Daubert, Kumho and Weisgram Applied to the "Significant
Medical Authority" Relied Upon by the Court for
Invalidating Nebraska's Ban on Partial-Birth
Abortion

In Carhart, the Court suspended Daubert's exacting standards for
the admissibility of expert testimony for the purpose of establishing a

claim of "significant medical authority" on the health-of-the-mother
justification for invalidating Nebraska's ban on partial-birth abor-

tions. Specifically, the Court in Carhart relied most heavily upon the

experience-based testimony of Dr. Carhart, the only witness who had

actually performed the procedure, that "performing an intact D & E is

much safer than performing a D & E that does not result in removal of

an intact fetus."2 19 The Court attempted to buttress this experience-

based testimony of Dr. Carhart by the sympathetic testimony of other

abortion providers, specifically Drs. Stubblefield and Hodgson. How-

ever, their testimony lacks even an experiential basis. In a final at-

tempt to provide some basis for their expert-evidence conclusion, the

Court cited dated and general statistical analyses that apply, if at all,
only by inference and speculation. 2 20

Upon review of the evidence supporting the so-called "significant
medical authority," the conclusion becomes apparent that the so-

called "authority" fails each and every Daubert test for admissibility.
Simply stated, the holding in Carhart that Nebraska's ban on partial-

birth abortion constitutes an "undue burden" on a woman's right to

abortion, rests upon unreliable expert testimony that should not have
been admitted by the trial court and never used by the appellate

courts, including the Supreme Court, as a justification for invalidating
the statute.

1. Whether the Technique or Theory Used May be Tested or Refuted

The first Daubert inquiry asks the question of whether the expert

technique or theory may be tested and, if so, whether it has been

tested. The theory at issue in Carhart is the empirically verifiable
claim that the D & X partial-birth abortion procedure proscribed by
Nebraska's partial-birth abortion statute provides significant life or
health-of-the-mother advantages over other abortion procedures. Ap-
plying the language of the Nebraska ban to the D & X procedure, the

219. Carhart I, 972 F. Supp. at 516 (citing Tr. 108:14-18).
220. Painfully aware of how thin Dr. Carhart's evidence supporting a health-of-the-

mother justification, Judge Kopf cites other experience-based testimony from other

cases. He added, however, "[w]e have not attributed the evidence presented in other

cases to the plaintiff for the purpose of determining whether he has satisfied the burden
of proof." Id. at 526 n.9.
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theory to be tested is whether there exists significant health advan-
tages in deliberately and intentionally delivering alive an "unborn
child, or a substantial portion thereof' before killing the unborn child
and completing the abortion. More specifically, the theory to be tested
whether the mortality and complication rates associated with the in-
tact dilation and extraction (D & X) abortion procedure, compares fa-
vorably to other abortion techniques performed in the sixteenth week
and beyond. Given the number of abortions performed during the six-
teenth week and beyond each year, with the health of the mother at
risk each time, there would be no apparent reason why such tests
would not be regularly undertaken, quantified statistically and the re-
sults subjected to peer-reviewed critique. However, no such test has
ever been conducted. Indeed, the Court acknowledged the paucity of
testing on comparative health advantages of varying abortion tech-
niques from even the thirteenth week and beyond, commenting, "more
systematic research is needed on complication rates associated with
various abortion procedures performed at thirteen weeks' gestation
and beyond ... "221

Unfortunately, the Court's "presumptively unconstitutional" opin-
ion in Carhart provides a disincentive for abortion providers to under-
take such studies. If focused, contemporary studies investigate the
issue more closely, the AMA's opinion that the partial-birth abortion
technique is never medically necessary may be proven. From the tac-
tical perspective of abortionists who control the abortion data, why
risk discovering potentially adverse statistics if the Court has as-
sumed the ban on the D & X procedure guilty until proven innocent?

2. Whether the Technique or Theory Has Been a Subject of Peer
Review or Publication

The parties stipulated to the admissibility of a portion of the
American Medical Association's "Report of the Board of Trustees on
Late-Term Abortion" ("AMA Report"). 222 This AMA Report reviews
the "late-term pregnancy termination techniques,"223 and comes clos-
est to qualifying as a peer reviewed publication on the subject of late-
term abortions. The only favorable statement from the AMA Report
regarding the D & X as a late-term alternative is: "[tihis procedure
may minimize trauma to the woman's uterus, cervix, and other vital
organs. Intact D & X may be preferred by some physicians, particu-
larly when the fetus has been diagnosed with hydrocephaly or other

221. Carhart I, 972 F. Supp. at 519.
222. Id. at 511 (Ex. 7, The AMA report).
223. Id.
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anomalies incompatible with life outside the womb."2 24 These quali-
fied statements and preferences of some physicians hardly provide
"peer reviewed" support for Judge Kopfs findings of "significant
health advantages." The AMA Report's conclusion that the D & X pro-
cedure is never the only safe medical alternative reinforces the obvi-
ous conclusion that a "preference" of some physicians does not
establish "significant medical authority."

Although Dr. Carhart's principal expert, Dr. Jane Hodgson, had
authored fifty to one hundred articles on abortion, the court cited none
of her articles as either describing the D & X procedure or commenting
upon the relative safety of the D & X procedure. 225 This absence of
authored support from Dr. Hodgson is not surprising given the fact
that she had never intentionally attempted the procedure. Doctor
Carhart's other expert, Dr. Stubblefield, had no such qualms. Accord-
ing to his testimony he recently added a "description of the D & X
procedure to a chapter . . . for Dr. Nichols' Textbook of Gynecologic
Surgery... [,],,226 despite his admission that he "has not performed
this procedure himself, nor has he viewed anyone else perform it."2 27

Doctor Stubblefield's reference to a procedure that he has never seen
hardly constitutes peer-reviewed analysis of the comparative health
advantages of the procedure. Consequently, the conclusion of the
AMA Report, the only peer-reviewed reference speaking to the com-
parative health advantage issue, that the D & X procedure is never
the only safe medical alternative, weighs against, rather than in favor
of, the Court's finding that the D & X procedure provides significant
health advantages. The expert evidence presented in Carhart, there-
fore, fails the second Daubert test of peer-reviewed support.

3. The Known or Potential Rate of Error of a Technique

The third Daubert test asks whether there is a known or potential
rate of error. Applied to the health issue of the ban on partial-birth
abortion, is there an established rate of error comparing the safety
advantages of the D & X abortion procedure with alternative late-term
abortion methods? The unequivocal answer, simply stated, is no. In
fact there exists no statistical support establishing the comparative
advantages of the D & X abortion procedure.

224. Id. at 515 (emphasis added) (citing Ex. 7, at 8:46-49).
225. Id. at 513.
226. Carhart II, 11 F. Supp. 2d at 1112 (citing Tr.2d 74:6-11; 80:11-81:12).
227. Id. at 1112 (citing Tr.2d 91:11-15).
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a. The Relative Safety of the D & X Abortion Procedure

In holding Nebraska's ban on partial-birth abortions unconstitu-
tional, in part, because it failed to include a "health-of-the-mother" ex-
ception, the Court unashamedly acknowledged that "[nlo studies
support the contention that the D & X abortion method is safer than
other abortion methods."228 Judge Kopf acknowledged that because
intact D & E or D & X abortions are included in the statistics for D &
E procedures, there is "no way to quantify how many of the D & X
abortions are done based on the statistics collected by the state [of
Nebraska] or the [Center for Disease Control] .229

In the absence of any statistics comparing the D & E procedure
with the D & X procedure, any expert opinion on the comparative
health advantage of the D & X technique itself would necessarily fail
Daubert's "known rate of error" standard for admissibility. Judge
Kopfs findings, therefore, that "we believe the overall mortality and
complication rates for the D & X procedure are at least as good as the
D & E and much better than other forms of abortion,"230 certainly can-
not be based upon a rate of error finding within the purview of
Daubert or Kumho.

Even more significantly, the statistics the Court does cite and rely
upon pertain to the comparative safety of the D & E procedure. In
reality, the Court's finding that the D & E procedure is "marginally
safer" than alternative late-term abortion methods, rather than estab-
lishing an "undue burden" claim for the D & X procedure, actually
provides support for the opposite result. If the D & E procedure pro-
vides a safe method of performing a late-term abortion, and the proce-
dure can be performed without violating the statute's proscription
against "deliberately and intentionally delivering ... a living unborn
child, or a substantial portion thereof,"231 then should that procedure
not be performed as a safe alternative to the more heinous D & X pro-
cedure? Why should we kill the unborn child after it is largely deliv-
ered, a procedure approximating infanticide, when there are
alternatives?

Significantly, after the twentieth week even Dr. Carhart attempts
to kill the fetus forty-eight to seventy-two hours before beginning the
D & X abortion procedure "to achieve softness and compression of the
fetal tissue and skull and to provide mental comfort to his pa-
tients."232 Because he kills the fetus after twenty weeks of gestation,

228. Carhart, 120 S. Ct. at 2628 (citing Brief for Respondent at 36, n.41).

229. Carhart I, 972 F. Supp at 520 (citing Tr. 52:1-5, Henshaw Test).
230. Id. at 525.
231. NEB. REV. STAT. § 28-326(9) (2000).
232. Carhart I, 972 F. Supp. at 515 (quoting Tr. 120:2-19).
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these late-term abortions of Dr. Carhart would not violate Nebraska's
ban of performing partial-birth abortions on living unborn children.
Although Dr. Carhart suggested that this procedure of killing the un-
born child in utero before completing the delivery could not be as
safely done in the sixteenth to twentieth week period during which Dr.
Carhart performs his partial-birth abortions, obviously no studies cor-
roborate this assertion.

Thus, in the absence of any studies establishing a known rate of
error for preferring the specific D & X technique utilized by Dr. Car-
hart, Dr. Carhart's constitutional challenge fails Daubert's third test
for admissibility, the test of an established and known rate of error.

b. The Statistics Relating the Relative Safety of the Combined D &
E and D & X Procedures over Alternative Late-Term
Abortion Techniques

In the absence of any studies comparing the D & X procedure with
alternative abortion procedures, the Court attempted to correlate the
limited data available comparing the D & E procedure with alterna-
tive abortion procedures and then to infer the relative safety of the D
& X procedure. There are several problems with this effort. First, as
discussed above, the relative safety of the D & E procedure, if estab-
lished, provides a safe alternative to the D & X procedure. Second, the
statistical rates (mortality and complication) that are relevant in eval-
uating even the relative safety of the D & E method over alternative
abortion techniques suffer from being both dated and insufficiently
specific to be useful even to prove the comparative safety of the D & E
procedure.

For the purpose of introducing statistical studies, Dr. Carhart of-
fered the testimony of Dr. Stanley K. Henshaw. Henshaw relied pri-
marily on the studies referenced in the AMA Report. The AMA Report
cites as the "'best available national data on complications'" statistics
gathered in the "1970s by the Joint Program for the Study of Abortion,
sponsored by the Population Council and the [Center for Disease Con-
trol] ."233 These statistics, rather than establishing a known rate of
error, demonstrate the defects in this "best available national data" on
the comparative safety of the D & E procedure. Reviewing these sta-
tistics, the Court acknowledged that "more systematic research is
needed on complication rates associated with various abortion proce-
dures performed at [thirteen] weeks' gestation and beyond .... ,,234

233. Id. at 519.
234. Id.
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1. Mortality Statistics

With regard to mortality rates, the court relied upon statistics re-
garding abortions performed between 1974 and 1987.23 5 The AMA re-
port summarizes the maternal mortality rates for abortions performed
thirteen weeks and above as higher overall for labor induction than D
& E (7.1 and 3.7, respectively), 23 6 but the relative differences decrease
as the period of gestation increases. For abortions performed between
the sixteenth week and the twentieth week the marginal difference
between the mortality rates from labor induction and D & E decreases
(6.5 and 7.9 respectively). 237 Again, the difference decreases for abor-
tions performed at twenty-one weeks or more (11.9 and 10.3).233 Doc-
tor Hodgson, Dr. Carhart's principal expert admitted that "induction
beyond weeks [eighteen] to [twenty] 'can be made as safe' as the D & E
procedure resulting in dismemberment."23 9

More significantly, Dr. Boehm noted that the comparative risks
associated with labor induction for the early studies may be exagger-
ated because the medical community has better available medical
techniques than the saline abortion technique used during the period
in which the statistics were taken. 240 If that is true, then the sug-
gested slight marginal advantage between the mortality rates for late-
term D & E procedures may disappear entirely when compared with
labor by induction. While this insight may be speculative, the absence
of any contemporary studies examining the comparative advantages
of alternative abortion techniques makes speculation inevitable at
present. So much for the established health advantages of the D & E
procedure over labor by induction for late-term abortions.

2. Complication Rates

The statistics on complication rates for alternative abortion tech-
niques suffer from the same defects of being dated and insufficiently
specific. The best available statistics were collected in the 1970s. 24 1

Consequently, the court admitted "that more systematic research is
needed on complication rates associated with various abortion proce-

235. Id. (citing Ex. 7, at 10, tbl. 4: Maternal Mortality Rates for Induced Abortion
Procedures at 13 Weeks' Gestation or Later, U.S., 1974-1987).

236. Id. (citing Ex. 7, at 9:39-41; 11:28-30).
237. Id. (citing Ex. 7, at 9:39-41; 11:28-30).
238. Id. (citing Tr. 212:1-3).
239. Id.
240. Carhart 11, 11 F. Supp. 2d at 1115-16 (citing Ex. 27, Videotaped Dep. of Dr.

Boehm, at 73:9-74:17).
241. Carhart I, 972 F. Supp. at 519 (referring to the Joint Program for the Study of

Abortion, sponsored by the Population Council and the Center for Disease Control dur-
ing the 1970s).
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dures performed at thirteen weeks' gestation and beyond."242 These
general and dated statistics showed that while the seven per one thou-
sand complication rate for D & E's compared favorably with the
twenty-one to twenty-five per one thousand for labor induction, the
complication rate for vacuum aspiration had the lowest rate of two per
one thousand.

243

Moreover, the available statistics for abortions performed sixteen
weeks and beyond are quite revealing. For example, between sixteen
and twenty weeks the risk of maternal death from abortions is actu-
ally fractionally higher than the risk of death from childbirth. 24 4

Even Dr. Carhart admitted that "[b]y the [twentieth] week, the risk of
complications from abortion approximately equals that of child-
birth."24 5 Further, Doctor Boehm's insight that the early complication
rates for labor induction reflect the risks of saline induction, a proce-
dure no longer used, also likely skews the accuracy of the comparative
statistics relied upon by the Court for finding the D & E procedure
safer than labor induction.

In any event, the perceived marginal health advantage over these
dated and general statistics which favor slightly the D& E procedure
over labor induction prompts the question: how much of a statistical
advantage is enough? In response to the state's argument that the
marginal difference noted in this dated study is statistically insignifi-
cant, Judge Kopf lamented, "women who die or suffer serious compli-
cations because they cannot have the safest available procedure to
abort their nonviable fetuses, the increased risk cannot honestly be
considered insignificant."24 6 Of course, Judge Kopf's response misses
the point of the meaning "statistically insignificant." From a "rate of
error" perspective, "statistically insignificant" addresses the issue of
the margin of error in the calculation of the data itself. This margin of
error in the statistics, if anything, is underestimated given the dated
and generality problems discussed above. For example, we simply do
not know what difference it would make if a contemporary study com-
pared the relative safety of the D & E procedure with labor induction
using the intravaginal prostaglandin procedure recommended by Dr.

242. Id.
243. Id.
244. Id. at 528 n.34. The court cited the AMA report that, between sixteen and

twenty weeks, the risk of maternal death from abortion is one in seventeen thousand,
whereas the risk of death from childbirth is one in thirteen thousand. Id. (citing Ex. 7,
at 9).

245. Carhart I, 972 F. Supp. at 519 (citing Tr. 135:18-136:9, Carhart Test.; Tr. 59:9-
10, Henshaw Test). The court also cited the AMA report as indicating that by twenty-
one weeks the risks of maternal death due to abortions is comparable to the risks of
death from childbirth. Id. at 528.

246. Carhart 1, 972 F. Supp. at 530.
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Boehm.247 How confident can anyone be on the statistical significance
of studies that are so dated and general, when the issue is contempo-
rary and specific?

More importantly, the complete absence of any study on the rela-
tive safety of the D & X procedure itself, makes it clear that the evi-
dence presented by Dr. Carhart entirely fails Daubert's known rate of
error test. Perhaps Doctor Boehm presented the issue most
forthrightly:

How safe [these procedures are] compared to other proce-
dures is something that we really don't know because no one
has ever done any research on partial birth abortion and com-
pared it to other procedures .... So it's all theory [that] there
are safe alternatives that have set some moral and ethical
guidelines and work within a framework that I think is ...
more mentally healthy for the health care providers as well
as for the patient.248

3. The Degree of Acceptance of a Theory or Technique Within the
Relevant Scientific Community249

Finally, when the degree of acceptance of the theory or technique
is considered, the D & X procedure clearly loses, rather than gains,
credibility. No one can seriously suggest that the D & X procedure is
generally accepted by the relevant medical community as providing
significant health advantages. If anything, the record reflects "signifi-
cant medical authority" to the contrary.

The American College of Obstetricians and Gynecologists
("ACOG') "could identify no circumstances under which the [D & X1
would be the only option to save the life or preserve the health of the
mother."250 Can anyone suggest that this opinion, expressed by the
most-interested group of medical providers, can be ignored when the
"generally accepted" Daubert question is asked?

The American Medical Association ("AMA") in their AMA Report
"could not find 'any' identified circumstances where [the D & X proce-
dure] was the 'only appropriate alternative."' 251 Rather than noting
this revelation as an important "generally accepted in the scientific
community" Daubert factor for the court as gatekeeper of unreliable
evidence, Judge Kopf complimented Defense attorney for the limited
use defense counsel afforded the statement. Specifically, the court

247. Carhart 11, 11 F. Supp. 2d at 1115-16 (citing Ex. 27, Videotaped Dep. of Dr.
Boehm, at 73:9-74:17).

248. Id. at 1115 (quoting Ex. 32, Dep. of Dr. Boehm, at 27:7-22).
249. Carhart 1, 972 F. Supp. at 520 (citing Daubert, 509 U.S. at 594-95).
250. Carhart, 120 S. Ct. at 2627 (Kennedy, J., dissenting) (quoting App. 600-01).
251. Id. at 2627-28 (quoting AMA Factsheet 1).
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stated "[tihe political statements of the AMA (or any other profes-
sional group) are irrelevant to our decision. We commend counsel for
stipulating into evidence portions of the AMA report that contained
relevant facts as opposed to political rhetoric."252

This comment from Judge Kopf is quite revealing, but obviously
wrong on the Daubert "generally accepted" issue. First, under the evi-
dentiary rule of completeness, statements are not supposed to be
taken out of context. To suggest that the statistics of the AMA Report
pertaining to the comparative advantages of the D & E procedure over
labor induction are admissible to prove the relative health advantages
of the D & X procedure, and to cite the permissive language of the
AMA Report suggesting that the D & X procedure may be preferred by
some physicians under certain circumstances, while disregarding the
conclusion of the AMA Report that the D & X procedure should be
banned, contradicts the principle underlying the rule of evidentiary
completeness. 253 Certainly on the issue of general acceptability, the
fact that the medical professionals, in the face of the statistics the
Court finds reliable, conclude that the D & X procedure should never
be performed speaks volumes.

Second, Daubert requires that the court make a preliminary deci-
sion as to the admissibility of expert testimony. In making the prelim-
inary decision as to admissibility of expert testimony, the court, under
Rule 104(a) is not subject to the Rules of Evidence. Consequently, the
fact that the defense counsel merely invoked the AMA's conclusion re-
pudiating the D & X procedure during cross-examination of Dr. Car-
hart's experts is meaningless in making the Daubert admissibility
decision. Daubert requires the court, as a preliminary matter, to con-
sider whether experts in the field generally accept the controverted
theory as reliable. Rather than relying on any evidence supporting
the claim that experts in the field "generally accept" the theory that
the D & X procedure offers relative health advantages, the district
court complimented defense counsel for not emphasizing the AMA Re-
port's conclusion on this very issue!

The only evidence Dr. Carhart offered relevant to the "generally
.accepted" test involved the testimony of three abortionists: Dr. Car-
hart himself and his expert witnesses, Drs. Hodgson and Stubblefield.
While Dr. Hodgson similarly formed an opinion that the D & X proce-
dure "is a technological advance that has received favorable reports
from those who are performing the procedure," 254 her testimony was
not experience based, not based upon statistical analysis, not based

252. Carhart 1, 972 F. Supp. at 525-26 n.27.
253. FED. R. EVID. 106.
254. Carhart I, 972 F. Supp. at 516.
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upon peer-reviewed studies, but instead based upon adoption of anec-
dotal reports from those who made their living performing the tech-
nique. Tellingly, Dr. Hodgson admitted that, despite performing or
supervising at least thirty thousand abortions, she had never inten-
tionally performed the technique. 255 Why would an abortion special-
ist who had participated in over thirty thousand abortions, and who
firmly believed that a particular technique offered substantial techno-
logical advantages to the mother never intentionally perform that
technique? How credible is her testimony given her refusal to inten-
tionally perform the technique in any of her thirty thousand
abortions?

In contrast, Judge Kopf rejected the testimony of both of the
state's experts who repudiated the medical acceptability of the tech-
nique. Specifically, Dr. Riegel testified that he believed that "there is
no maternal medical advantage to partially delivering the fetus alive,
killing it, and then completing delivery, with the latter scenario in-

volving the 'blind' use of a sharp instrument in the vagina accompa-
nied by risk of damage to the urethra, bladder, vaginal wall, cervix,
and uterus."25 6 Judge Kopf rejected Dr. Riegel's testimony, despite
his board certifications in the areas of obstetrics and gynecology, be-
cause he lacked experience performing the abortion technique he criti-
cized as having no medical advantage. 2 57 More significantly, Dr.

Boehm testified that the medical community has not accepted the rel-
ative safety of the D & X procedure because no study has investigated
the issue.25 s Finally, rather than a consensus view that the D & X
procedure provides health advantages over other abortion techniques,
the Court acknowledged that even "[1]eading proponents of the [D &
X1 procedure acknowledge that the D & X has 'disadvantages' versus
other methods because it requires high degree of surgical skill to
pierce the skull with a sharp instrument in a blind procedure." 25 9

C. CONCLUSION ON WHETHER THE RECORD REFLECTS THE SO-CALLED
"SIGNIFICANT MEDICAL AUTHORITY" FOR ESTABLISHING A

HEALTH-OF-THE-MOTHER REQUIREMENT

A review of the expert evidence presented demonstrates that the

evidence fails every single Daubert test for admissibility. Rather than
"significant medical authority" supporting the relative safety of the D

255. Id. at 513 n.10, 516 (Tr. 211:8-12; 212:8-22).
256. Id. at 518 (citing Tr. 235:13-18; 256:6-257:24; 292:4-5).
257. Id.
258. Carhart 11, 11 F. Supp. 2d at 1115 (citing Ex. 27, Videotaped Dep. Of Dr.

Boehm, at 23:22-24:17; 32:10-21).
259. Carhart, 120 S. Ct. at 2628 (Kennedy, J., dissenting) (citing Haskell, 139 CONG.

REc. 8605 (1993)).
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& X procedure, the evidence relied upon by the Court to hold that Ne-
braska's ban unconstitutional is as inherently unreliable as the Su-
preme unanimously rejected in Kumho. In Kumho the plaintiffs tire
expert, Dennis Carlson, had a master's degree in mechanical engi-
neering, ten years of experience with Michelin America in the field of
tire design, experience as a tire consultant and experience testifying
on tire design defects. Despite his education, experience and training,
the Court held his testimony inadmissible because (1) he knew of no
tests which validated his tire-evaluation techniques;260 (2) he con-
ceded that peer reviewed publications had not validated his tire analy-
sis technique;261 (3) his experience-based technique for distinguishing
between tire misuse and manufacturing defect had never been tested
to determine a potential rate of error;262 and (4) while he testified that
other tire experts followed the same methodology for distinguishing
between abused and defective tires, he presented no other evidence to
establish that his tire analysis methodology was generally accepted in
the relevant scientific community.263

Judge Kopf's critical finding that "we believe the overall mortality
and complication rates for the D & X procedure are at least as good as
the D & E and much better than other forms of abortion[ ]"264 suffers
from the same defects of unreliability when the Daubert standards are
applied to the evidence presented in Carhart because: (1) no tests have
been performed evaluating the relative health advantages of the D &
X procedure; (2) the peer-reviewed publications almost all uniformly
reject the notion that the procedure is ever medically necessary; (3) no
D & X studies have been performed and no rate of error could have
been established relative to the comparative safety of the D & X proce-
dure; and (4) the medical profession has not generally accepted the
claim that the D & X procedure provides significant health advan-
tages. The "significant medical authority" relied upon by the majority
of the Supreme Court is neither "significant" nor cognizable as "au-
thority" under Daubert and Kumho.

IV. MORAL ANALYSIS: CARHART AND THE IMMORALITY OF
PARTIAL-BIRTH ABORTION

Ultimately the test of whether Carhart makes sense and will sur-
vive over time depends upon the moral coherence of the Court's an-
swer to the partial-birth abortion issue. Under what circumstances, if

260. Carmichael 1, 923 F. Supp. at 1520 (citing Carlson Dep. at 276-84, 295-96, 302,
387-88).

261. Id. at 1521 & n.10 (citing Carlson Dep. at 303).
262. Id. at 1521 (citing Carlson Dep. at 281-84, 311, 474-75).
263. Id. at 1521 & n.10 (citing Carlson Dep. at 303).
264. Carhart 1, 972 F. Supp. at 525.
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any, is it moral for the state to proscribe methods of abortion, espe-
cially as the unborn child approaches viability? Of course, any answer
to this controversial question initially depends upon an acceptance of
the moral tradition that could inform us of the appropriate criteria for
moral judgment. Within Western philosophical traditions that means
either the tradition variously identified as the natural rights tradi-
tion, philosophical liberalism, or deontological (Kantian) ethics, on the
one hand, or utilitarian (consequential) moral reasoning on the other.
From either of these moral perspectives, restrictions on the right of
abortion are permissible only if they either are compatible with basic
human rights (deontological ethics) or produce good consequences
(utilitarian ethics).

The Court in Carhart recognized that there exist legitimate conse-
quential justifications for banning partial-birth abortions. Specifi-
cally, the dissenting justices observed that a ban on partial-birth
abortion produces the good consequences of (1) preserving the integ-
rity of the medical profession's primary goal of preserving life; (2) re-
specting the moral sensitivity of (psychological harm to) the people
offended by the inhumanity of the partial-birth abortion procedure; (3)
avoiding unnecessary pain and suffering on behalf of the unborn child;
(4) accommodating the subjective moral sensitivities of the people ex-
pressed through their legislatures; and (5) preserving the life of un-
born members of the community. From a strategic consequential
perspective, deferring to the moral will of the majority as expressed
through their legislatures is the most efficient way of producing the
greatest good for the greatest number, the ultimate moral question for
consequentialists. With the majority of state legislatures choosing to
enact partial-birth abortion legislation, the consequentialist presump-
tion must be in favor of such legislation. Accordingly, if consequential
moral reasoning applies, and ultimately will determine the outcome of
the partial-birth abortion question, we can expect a reversal in the
future either by way of constitutional amendment or another Court
seeing the consequential moral light.

However, as applied to the issue of partial-birth abortion, it seems
implausible that the explanatory rationale underlying the right of pri-
vacy in general, and the right to an abortion in particular, follows
from consequentialism. If not, then looking for consequential reasons
for proscribing partial-birth abortion would simply not match up with
the recognized moral basis of the mother's right. The identification of
various adverse social consequences accompanying the performance of
partial-birth abortions, rather than trumping the mother's right, sim-
ply would provide irrelevant considerations to the moral issue of
whether the mother has a right to choose that method.
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A review of the antecedent moral reasoning underlying the right
of privacy itself, upon which Roe and Carhart depend, does not reveal
deference to consequential reasoning, but rather deontological reason-
ing compatible with philosophical liberalism or the natural rights tra-
dition. The moral entitlement theory upon which the rationale for the
right of privacy rests was first expressed by the United States Su-
preme Court in Griswold v. Connecticut.2 65 There Justice William 0.
Douglas, undeterred by the absence of either textual or stare decisis
support for the right of privacy that he announced therein, explained
the underlying moral basis of the right of privacy as follows:

[Sipecific guarantees in the Bill of Rights have penumbras,
formed by emanations from those guarantees that help give
them life and substance.. .Various guarantees create zones of
privacy ....
We deal with a right of privacy older than the Bill of Rights-
older than our political parties, older than our school
system.

2 66

This constitutionally cognizable moral entitlement tradition,
which Justice Douglas in Griswold identified as "older than the Bill of
Rights," became the source of the mother's right to abort her un-
wanted child in Roe.2 67 There the Supreme Court located "this right
in the concept of personal 'liberty' embodied in the Fourteenth Amend-
ment's Due Process Clause; or in personal, marital, familial, and sex-
ual privacy said to be protected by the Bill of Rights or its penumbras
: "....268 As an outside limit to the right, the Court stated the follow-
ing: "[for the stage subsequent to viability, the State in promoting its
interest in the potentiality of human life may, if it chooses, regulate,
and even proscribe, abortion except, where it is necessary, in appropri-
ate medical judgment, for the preservation of the life or health of the
mother."269

From Roe to the present, a controversy has raged regarding the
legitimacy and scope of any right to abortion. Carhart specifically
asks the question whether the state may impose reasonable limits on
the method of performing the abortion, rather than challenging the
right to obtain an abortion itself. Does the mother have an unfettered
right to choose the method as well as the act of an abortion; or may the
state impose reasonable limits on the methodology even while preserv-
ing the right? Given the Court's reliance upon a moral tradition older
than the Bill of Rights as the constitutional basis for articulating and

265. 381 U.S. 479 (1965).
266. Griswold v. Connecticut, 381 U.S. 479, 484-86 (1965).
267. 410 U.S. 113 (1973).
268. Roe, 410 U.S. at 129 (citing Griswold, 381 U.S. at 479).
269. Id. at 164-65.
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defending the right of abortion, an answer to these questions should
rationally come from the same moral tradition from which the right
itself has been derived. Can deontological ethics, a rational system of
rights and duties arising out of our common humanity, offer moral
insight into the proper boundaries of these rights as applied to the
issue of partial-birth abortion? Can we reconcile limitations on the
otherwise unfettered exercise of rights, without destroying the basic
right itself?

Before this question can be answered, the basic structure of deon-
tological reasoning has to be examined. According to deontological
(Kantian) moral reasoning, we are each entitled to equal respect be-
cause we each share in our common humanity as rational beings capa-
ble of ordering ourselves and requiring others to do likewise. From
this intuitive principle of equal respect we can derive through deonto-
logical reasoning basic rights and duties. Because of our common hu-
manity, we are each entitled to fundamental rights such as those
identified in Griswold. For example, we are each entitled to the exclu-
sive ownership of our bodies; special entitlement claims with respect
to family relationships and zones of privacy; the right to autonomy
within our homes or private space; the right to contract with others;
free speech; freedom of thoughts concerning theories of the good, in-
cluding religious beliefs; and the right to participate equally in the
body politic in both making political choices with respect to the just
distribution of goods and equal due process rights in the administra-
tion of justice. Within the domain of these fundamental rights, equal
respect rationally demands that we treat these rights as categorical,
beyond the reach of consequential analysis. That is why the conse-
quential justifications for the partial-birth abortion legislation are
thought to miss the point. If the mother has a fundamental right to
the abortion, she can freely exercise this right irrespective of the
consequences.

While deontological ethics permit a right-holder to disregard the
consequences that might follow from exercising a categorical right, the
exercise of these rights must be reconciled with correlative duties.
Just as each is entitled to equal respect and equal fundamental rights
arising therefrom, each owes others a correlative duty of equal respect
with regard to the exercise of their equal rights. From a Kantian per-
spective, we each have a duty not to use other persons as a means to
our ends. More specifically, we must not deliberately harm another
even if we would derive pleasure or useful consequences from in-
flicting that harm. This duty of avoiding any deliberate harm to an-
other is a categorical duty arising out of the same principle of equal
respect. The duty is also categorical because it is not dependent upon
any consequences, but arises from the deontological norm of equal re-
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spect itself. Once we avoid violating the equal rights of others (avoid

deliberately harming others for our own ends), we can pursue our own

interests consistent with our personal theory of the good.

This brief overview of the fundamental premises underlying deon-

tological ethics, permits a discussion of the normative principles and

limits underlying the right of abortion itself. The right to an abortion

falls within the tradition of entitlement or deontological theory be-

cause unlike consequentialism, the entitlement claim of a right to

abortion arises out of the prior moral claim a person has over her

body, rather than a derivative claim following from consequential rea-

soning. A woman has a prior moral right to abort her unborn child,

even against adverse social consequences, because if we are entitled to

anything we are entitled to sovereign control over our own bodies.

Just as the state cannot morally compel any of us to give an unneeded

kidney to another in dire need of a kidney transplant, the state cannot

compel a mother to provide her womb for the protection and nourish-

ment of an unborn child. For these entitlement reasons, the mother's

right to abort trumps the any consequential interest of the state, in-

cluding the state's claimed interest in: (1) preserving the integrity of

the medical profession's primary goal of preserving life; (2) respecting

the moral sensitivity of (psychological harm to) the people offended by

the inhumanity of the partial-birth abortion procedure; (3) avoiding

unnecessary pain and suffering on behalf of the unborn child; (4) ac-

commodating the subjective moral sensitivities of the people ex-

pressed through their legislatures; and (5) preserving the life of

unborn members of the community.

Unlike consequentialist reasoning which focuses on pursuing the

greatest good for the greatest number and would recognize abortion

rights, if at all, only derivatively if the recognition of the right would

further the types of good consequences articulated above, deontologi-

cal reasoning lexically orders moral entitlements over theories of the

good. To the extent the moral boundaries of the mother's right to

abort extend to the unfettered choice over the method and timing of

the abortion, then Carhart's protection of that right makes sense.

However, to the extent that the mother's right has cognizable bounda-

ries over method and timing, then Carhart's practical affirmation of

unfettered abortion upon demand cannot stand the test of the moral
analysis upon which it depends.

Of course a critical issue to the entire abortion controversy that
must be addressed before any deontological moral analysis is possible

is the moral status of the unborn child. If the unborn child is a mor-

ally cognizable person, then the mother's entitlement claims certainly

will be circumscribed by her duties of equal respect. For many, an
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unborn child is entitled to equal respect from the moment of concep-
tion. John Finnis, for example, argues that the unborn child is enti-
tled to equal respect from the moment of conception because it is "a
perfectly clear-cut beginning" of a "dynamic integrated system."270

From a biological perspective at the moment of conception the unborn
child's unique identity is formed, including:

Two sex cells, each with only twenty-three chromosomes,
unite and more or less immediately fuse to become a new cell
with forty-six chromosomes providing a unique genetic con-
stitution (not the father's, not the mother's, and not a mere
juxtaposition of the parents') which henceforth throughout its
life, however long, will substantially determine the new indi-
vidual's makeup. 27 1

Judith Thompson, in her argument that the mother has a right of
self-defense to abort an unwanted unborn child, suggests that concep-
tion is too early a stage for affording the unborn child personhood.
She argues that an unborn child does not "'acquire human character-
istics'" until the tenth week, when fingers and toes become visible.27 2

Others have argued that an unborn child should not be afforded per-
sonhood until the twelfth week when the fetus develops a nervous sys-
tem and, as a result, can feel pleasure and pain. Once the child
becomes a sentient being, personhood attaches. Perhaps this is the
period of "'quickening"' that the Court in Roe recognized as relevant
at common law.

2 7 3

While there may be debate regarding personhood at the early
stages of human development, as the child becomes viable, presently
at about twenty-two to twenty-four weeks, there exists no rational jus-
tification for refusing to afford the unborn child personhood status.
The question remaining is whether an unborn child who reaches the
"penumbras" of viability, the period in which partial-birth abortion be-
comes possible after the sixteenth week, also should be given some
personhood recognition. The following description of a partial-birth
abortion witnessed by a nurse (and quoted by Justice Thomas in dis-
sent) explains why the partial-birth abortion stage should be given
personhood recognition for the purpose of moral discussion:

The baby's little fingers were clasping and unclasping, and
his little feet were kicking. Then the doctor stuck the scissors
in the back of his head, and the baby's arms jerked out, like a

270. JOHN FiNNis, THE RIGHTS AND WRONGS OF ABORTION, A PHILOSOPHY & PUBLIC
AFFAIRS READER 85, 113 (Marshall Cohen, Thomas Magel, Thomas Scanlon eds., 1974).

271. FiNNs, supra note 270, at 113 (citing GERMAIN G. GRISEZ, ABORTION: THE
MYTHS, THE REALITIES AND THE ARGUMENTS, at ch.1, 273-287 (1970).

272. Id.
273. Roe, 410 U.S. at 113.
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startle reaction, like a flinch, like a baby does when he thinks
he is going to fall. The doctor opened up the scissors, stuck a
high-powered suction tube into the opening, and sucked the
baby's brains out. Now the baby went completely limp.27 4

With the respective entitlement claims of the mother and unborn
child outlined, a deontological discussion of the moral boundaries of
abortion is possible. It is suggested herein that the deontological or
moral entitlement tradition provide insights delineating boundaries
relevant to the partial-birth abortion issue in three areas. First, the
moral boundaries circumscribing the right of self defense (a claimed
moral basis for the right to an abortion) provides useful insights as
applied to the issue of abortion in general and partial-birth abortion in
particular. Second, special duties arising from limited Good Samari-
tan obligations may be relevant in delineating entitlement claims on
behalf of the unborn child against the mother. Finally, moral bounda-
ries surrounding capital punishment provide additional insight into
correlative duties related to issues of partial-birth abortion. Even as-
suming the moral validity of the right to privacy underlying the
mother's right to abort her unborn child, each of these areas of moral
analysis suggest meaningful limits to the mother's claim of an unfet-
tered right to abortion that are relevant to the issue of partial-birth
abortion. Each suggests that the majority got it wrong from a moral
as well as legal perspective.

A. ENTITLEMENT MORAL THEORY, SELF DEFENSE AND PARTIAL-BIRTH

ABORTION

While categorical norms are absolute within deontological theory,
their absoluteness demands defensible boundaries. Thus the categori-
cal norm that we should "do no deliberate harm to another" could not
rationally survive if there were no limits. While we are each abso-
lutely or categorically obligated not to harm another deliberately, the
absoluteness of the norm dissipates as the harm arises as an unin-
tended consequence of our legitimately pursued action. This qualifica-
tion, rather than destroying the force of the absolute norm within its
legitimate boundaries, preserves the rational possibility of treating
the norm as categorical. In contrast to the categorical nature of the
norm "do no deliberate harm to another," whether we are culpable for
unintentionally harming another, depends upon the reasonableness of
our action given the equal respect we owe others as we act.

Similarly, while we are to avoid harming others, we may be enti-
tled to harm others in self-defense under certain circumstances if we

274. Carhart, 120 S. Ct. at 2649 (Thomas, J., dissenting) (quoting H.R. 1833 hearing
18 (statement of Brenda Pratt Shafer)).
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are to preserve the categorical nature of the norm. Deliberately harm-
ing others in self defense is justifiable because the intentional harm to
the other does not express superiority (treating others as a means to
one's own ends), but equality of treatment. Self-defense is justified
because the defender acts not to treat another as a means to one's
ends, but rather as an affirmation of one's own equal entitlement not
to be harmed. Morally the defender would avoid harming another, but
is entitled to assert (and enforce by defending) the equal right not to
be harmed.

This boundary circumscribing the right of self-defense requires
further delineation. The norm of equal respect demands that in exer-
cising our right of self defense we take into consideration (1) whether
the aggressive action of the aggressor is somehow wrongful, (2) the
extent to which the actions of the person threatened has contributed
to the threat posed, and (3) the amount of defensive force reasonably
necessary under the circumstances. Each of these constraints controls
the boundaries of self-defense under both the common law and the
Model Penal Code. There exists no rational reasoning for disregard-
ing the same constraints in the case of abortion, an act justified, espe-
cially as the unborn child approaches viability and acquires
personhood recognition, as a form of self defense.

Under the first constraint, the person who would exercise the
right of self-defense must reasonably take into consideration the cul-
pability of the aggressor. Thus, section 3.04 of the Model Penal Code
provides for self-defense "when the actor believes that such force is
immediately necessary for the purpose of protecting himself against
the use of unlawful force by such other person on the present occa-
sion."27 5 The "unlawful force" element rationally identifies an actor
who has ignored his or her own categorical duty to avoid deliberately
harming another. One cannot complain when his or her immoral
threat compels a defensive reaction. In comparison, an actor who un-
intentionally poses a threat to another has not violated any categori-
cal duty. Accordingly, the actor may reasonably expect that the
victim, in choosing a measured response, will take into consideration
the relative innocence of the aggressor.27 6 If, for example, the aggres-
sor against whom the victim would rightfully defend is innocent be-
cause his threat is unintentional or mistaken, then the potential
victim's response must similarly be reasonable under the circum-

275. MODEL PENAL CODE § 3.04 (1999).
276. For the problem of the innocent aggressor, see CHARLES FRIED, RIGHT AND

WRONG 48-50 (1978); ROBERT NoziCK, ANARCHY, STATE AND UTOPIA 34-35 (1976). Fried
argues "[t]he unjustified attack creates a relation of wrong, between the attacker and
his victim, which is different from the relations in which the victim stands to the rest of
the world. . . ." FRIED, supra note 276, at 50;
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stances. In choosing a moral defensive response, the potential victim,
out of equal respect, may have to share a portion of the risk imposed
by the unintentional threat. In this sense distinguishing between cul-
pable and innocent aggressors preserves the norm of equal respect.

Of course, applied to the partial-birth abortion issue, the unborn
child rationally fits the paradigm of the innocent aggressor. The un-
born child has not deliberately chosen the mother as a means to the
child's ends. The unborn child has not chosen at all. To the extent the
unborn child is not culpable for the predicament that he or she has
presented the mother, the mother has a moral obligation to affirm the
unborn child's humanity by choosing a measured response. Applied to
the issue of partial-birth abortion, can anyone seriously contend that
permitting a mother to choose with impunity the partial-birth abor-
tion procedure over more humane abortion techniques constitutes
iuch a measured response? In the absence of compelling evidence that

the partial-birth abortion procedure is significantly safer than availa-
ble alternatives, can anyone suggest that it is irrational for the state
to impose such a moral constraint on the mother's otherwise unfet-
tered choice? A choice by the mother to ignore her child's personhood
when the child has reached the penumbras of personhood, would con-
stitute the mother's choice to treat the unborn child as a means to the
mother's ends. Such a choice would be incompatible with the moral
justification for the right to an abortion itself. The -mother cannot de-
mand equal respect while ignoring equal duties of respect.

Second, just as the culpability or innocence of the aggressor bears
directly on the morality of a claim of self-defense, the same is true for
the innocence or culpability of the person facing the aggression. At
common law, and under most state statutes, a person who, by their
own conduct, brings on a threat from another owes, at a minimum, a
duty to retreat if it can be done safely. Indeed, "[miany states hold
that a 'legal co-occupant' of a home ... has a duty to retreat from the
other instead of using deadly force."27 7

As applied to the partial-birth abortion issue, in many instances
the mother bears some responsibility for the pregnancy itself. Except
for cases of rape or nonconsensual sex, the mother had an opportunity
to prevent the pregnancy. In the case of a late-term abortion, when
the partial-birth abortion technique becomes physically possible, the
mother also bears some responsibility for the delay in obtaining the
abortion. These morally responsible acts and choices further suggest
that the mother owes some duty to the innocent co-occupant, her un-
born child.

277. THoMAs J. GARDNER & TERRY ANDERSON, CRIMINAL LAW PRINCIPLES AND CASES
109 (6th ed. 1996) (citing State v. Bobbitt, 415 S.2d 724 (Fla. 1982)).
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Third, to establish a legitimate claim of self-defense, the force em-
ployed in defense must be reasonable under the circumstances. The
use of deadly force is justified in self-defense only to prevent imminent
death or great bodily harm. As applied to abortion, a mother is enti-
tled to self-defense against the aggression of the unborn child within
her womb because it is her body that the child has invaded. But just
as the mother rationally should be entitled to a claim of self-defense
even against an innocent aggressor, the mother's exercise of force
must be reasonable under the circumstances. In the case of partial-
birth abortion, the force employed is deadly. Under these circum-
stances the mother's right to self-defense is at its maximum limit
when the mother's life is threatened either by continued pregnancy or
by specific limits on abortion procedures that may reasonably save her
life. As the threat to the life of the mother lessens the mother's right
to exercise deadly force lessens. Claimed risks to health, for example,
are relevant, but rationally subject to closer analysis when the
mother's duties are being reconciled with her entitlement claims. As
the risk to the mother's health decreases in comparison to the harm
(death) to the unborn child, then the right to exercise deadly force be-
comes weaker. At some point the moral force of the self-defense claim
becomes implausible. If the woman is seeking an abortion not because
of a perceived threat to the life or health of the mother, but rather as a
matter of convenience, then the self-defense justification fails entirely.

B. ENTITLEMENT MORAL THEORY, PARTIAL-BIRTH ABORTION AND

GOOD SAMARITAN OBLIGATIONS

Under deontological reasoning, ordinarily we do not owe specific
others affirmative Good Samaritan obligations. We are simply obli-
gated to refrain from deliberately harming others. We are entitled to
equal freedom in choosing our own personal theory of the good, includ-
ing those for whom we are willing to sacrifice ourselves, even if that
choice is at the consequential expense of others. Applied to the abor-
tion issue, as long as the mother does not deliberately choose to harm
the unborn child, but simply chooses to assert her prior right over her
own body, an abortion does not fit the categorical norm: "Do no delib-
erate harm to another." Of course the death of the unborn child re-
mains at a minimum an unintended consequence, but the mother
presumably has no desire to kill, but rather simply to be rid of the
responsibility of carrying the unwanted child. As the child becomes
viable and a delivery that would avoid killing the child becomes rea-
sonably possible (if a mother chooses nonetheless to kill the unborn
child as within her claimed abortion right), then such claim would fail
as a violation of the categorical norm and would be categorically
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wrong. To the extent the mother's choice involves unintentional kill-
ing (a harm the mother would avoid if possible), then the mother
would be obligated to refrain even at the potential health risk of the
mother, only if a Good Samaritan obligation makes sense under the
circumstances.

Under deontological ethics a Good Samaritan obligation may
arise under a number of special circumstances sufficient to justify
prohibiting the partial-birth abortion choice. As discussed above, be-
cause the mother's actions are calculated, and certainly will result in
the death of another, the mother must act reasonably in an effort to
avoid or minimize, if possible, that harm. This is especially true when
the mother is fully aware of the consequences of the unintended harm
to the unborn child. Deliberate action which knowingly, although un-
intentionally, harms another may be as morally culpable as inten-
tional harm under certain circumstances.

More specifically, each of the above arguments urging restraint
upon the mother in her exercise of her recognized self-defense right of
abortion, justify imposing upon the mother a Good Samaritan obliga-
tion to refrain from using the partial-birth abortion method for ending
her pregnancy. That is, the mother's partial responsibility for the pre-
dicament presented to the unborn child (late-term pregnancy), to-
gether with the mother's special biological relationship with the
unborn child, all support a basis for imposing a Good Samaritan duty
upon the mother that is absent most other relationships under deonto-
logical reasoning. As the child becomes increasingly viable, the child
takes on more and more of the aspects of humanity that require cate-
gorically that each person not deliberately harm another or act unrea-
sonably in disregard of unintentional but foreseeable harm. The
fundamental moral demand of equal respect asks of each of us that we
carefully measure our response to an innocent aggressor, especially
when we have created the predicament, which poses the harm. The
innocent aggressor in this case is not only part of the common human
species, but is more closely related to the mother than anyone else.
This close relationship suggests that the mother has a special rela-
tional duty that justifies imposing upon the mother an exceptional af-
firmative obligation. Finally, as a practical matter, the mother is the
only person available who can render affirmative aid to the unborn
child. In this sense, the mother has a special practical (as well as bio-
logical) relational interest with the unborn child which distinguishes
her from the rest of humanity. Only the mother can rescue the child
from a predicament not of his choosing.

Each of these special circumstances weigh heavily against the
right to an abortion generally as the child approaches viability. At a
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minimum, they justify a Good Samaritan burden on the mother that
she forbear callously using against her unborn offspring the most in-
humane of all abortion techniques, the partial-birth abortion tech-
nique. Surely the incompatibility of the mother claiming a categorical
(deontological) right against the consequential interest of the state in
prohibiting partial-birth abortion, while rejecting any and all Good
Samaritan responsibility arising out of the moral principles of that
same moral tradition, is indefensible. A ban on partial-birth abortion
simply imposes upon the mother who would claim a categorical right
to abort her own unborn child, an obligation to do so humanely. We
require as much when we justifiably execute the guilty; should we not
require the same when we claim a justification to kill the innocent?

c. ENTITLEMENT MORAL THEORY, PARTIAL-BIRTH ABORTION AND

CRUEL AND UNUSUAL PUNISHMENT

Another moral entitlement question asks whether the state has a
moral claim over restricting the form of the abortion itself because the
purpose and effect is the same: the death of the unborn child. Does
the state have any moral interest cognizable under deontological prin-

ciples in the method or timing of the death? What difference does it
make that with the D & X procedure the unborn child is substantially
delivered alive and then killed? Restated differently in the context of
the D & X procedure, is there any moral significance for entitlement
theory between death and removal versus removal and death? Justice
Stevens, in his brief concurring opinion, starkly made this point. He
suggested that it is "impossible for me to understand how a State has
any legitimate interest in requiring a doctor to follow any procedure
other than the one that he or she reasonably believes will best protect
the woman .... "278 He added that, since all late-term abortion tech-
niques are equally "akin to infanticide" it "is simply irrational" for the
state to ban one but not the other.27 9

An answer to Justice Stevens' assertion that it is irrational for the
state to distinguish between methods that are equally "akin to infanti-
cide" may be found in Justice Stevens' joint opinion in Gregg v. Geor-
gia,280 a death penalty case. The joint opinion extensively reviewed
the history of the Eighth Amendment's prohibition against "cruel and
unusual punishment." According to the opinion, the framers "were
primarily concerned ... with proscribing 'tortures' and other 'barba-
rous' methods of punishment."28 ' The earliest cases "focused on par-

278. Carhart, 120 S. Ct. at 2617 (Stevens, J., concurring).
279. Id. (Stevens, J., concurring).
280. 428 U.S. 153 (1976).
281. Gregg v. Georgia, 428 U.S. 153, 170 (1976) (citations omitted).
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ticular methods of execution to determine whether they were too cruel
to pass constitutional muster."282 The Court noted that the prohibi-
tion has not been confined to barbarous methods, but "has been inter-
preted in a flexible and dynamic manner . . . [and] 'may acquire
meaning as public opinion becomes enlightened by a humane jus-
tice.'" 283 Drawing on "an oft-quoted phrase" from Chief Justice Earl
Warren, "the Amendment must draw its meaning from the evolving
standards of decency that mark the progress of a maturing society."284

In assessing the standards of decency in a maturing society, the
Court in Gregg suggested that "the dignity of man' . . . is the 'basic
concept underlying the Eighth Amendment."28 5 This emphasis on
human dignity expresses a deontological insight that our common hu-
manity demands that we preserve equal respect even as we are pre-
pared to exercise capital punishment. Even if the convicted felon has
forfeited by his culpable actions his right to life, the community is
morally obligated to preserve human dignity in the selection of the
method of death. The first criterion under this constraint is that "the
punishment must not involve the unnecessary and wanton infliction of
pain."28 6 Interestingly, in Gregg, the Court added that "in assessing a
punishment selected by a democratically-elected legislature against
the constitutional measure, we presume its validity... [a]nd a heavy
burden rests on those who would attack the judgment of the repre-
sentatives of the people."28 7

Applied to the issue Justice Stevens found impossible to under-
stand in Carhart, the method we use to inflict capital punishment
does matter even if the result is the same: death. We impose capital
punishment only after a jury conviction for a heinous crime; only after
a separate trial to determine whether the death penalty should be im-
posed; normally also only after prolonged habeas corpus hearings to
ensure that the person subject to the death penalty truly is suffi-
ciently culpable as determined by a fair trial and sentencing. Even
then we preserve the dignity of the condemned by prohibiting cruel
and unusual punishment. We prohibit methods of killing that are
barbarous, undignified, or inflict "unnecessary" pain.

Applied to the partial-birth abortion issue, why should we care so
much when we impose capital punishment upon a person whom the
state has deemed worthy of death, while caring so little when we con-
done death of the innocent? How can Justice Stevens jointly author

282. Gregg, 428 U.S. at 170.
283. Id. at 171 (quoting Weems v. United States, 217 U.S. 349, 378 (1910)).
284. Id. at 173 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).
285. Id. (quoting Trop, 356 U.S. at 100).
286. Id. at 173 (citing Furhman v. Georgia, 408 U.S. 238, 392-393 (1972)).
287. Id. at 175.

20011



CREIGHTON LAW REVIEW

Gregg, while stating it is irrational for the state to concern itself with
the barbarous, inhumane, and painful procedure known as partial-
birth abortion? Can the state truly turn a blind eye to the methodol-
ogy of death in partial-birth abortion simply because the mother is
entitled to exercise her own capital punishment of her unborn child?
Should not the normative claim, upon which the mother's right to pro-
nounce a death sentence rests, impose upon her a similar responsibil-
ity to be humane in the processes of execution?

CONCLUSION

Carhart, in brief, turns back the abortion clock in an illegitimate
and immoral way. The Court in Casey accepted the legitimate role of
states in regulating abortion and expressing respect for the potential
life of the unborn at every stage of fetal development. 28 8 The Court
specifically repented of having gone "too far" in "undervalu[ing] the
State's interest in potential life[,] ... and promised to do better in the
future. 28 9 So much for the Court's repentance; so much for the Court's
promises. Rather than deferring to the moral outrage consistently ex-
pressed through legislation banning the most inhumane of all abor-
tion procedures, the Court in Carhart has announced that the
mother's categorical right of abortion entirely trumps any state inter-
est in either the inhumanity of specific abortion techniques or the po-
tential life of the unborn both pre and post viability. Simply put,
Carhart, as a practical matter, establishes abortion on demand
throughout the term of pregnancy. Even in the face of overwhelming
medical evidence to the contrary, if any physician who earns his or her
livelihood and status within the community by providing targeted
abortion procedures claims the health of the mother could be served
by use of that procedure at any stage of the pregnancy, that claim
trumps any possible interest of the state or any entitlement claim of
the unborn.

Can this holding in Carhart really stand the test of time? At what
stage does the inhumanity of the technique state a sufficiently compel-

288. The joint opinion of Justices O'Connor, Kennedy and Souter expressly acknowl-
edged the State's interest in potential life. Casey, 505 U.S. at 876. Chief Justice Rehn-
quist, joined by Justices White, Scalia, and Thomas, concurred on the State's interest in
potential life, but dissented to urge overruling Roe. Similarly, Justice Scalia, joined by
Chief Justice Rehnquist, and Justices White and Thomas, also concurred on the State
having a constitutionally recognized interest in potential life of the unborn, and dis-
sented to argue that Roe should be overruled. Only Justices Stevens and Blackmun, the
author of Roe, failed to acknowledge any legitimate state interest in protecting potential
life. Justice Ginsburg replaced Justice White in October 1993 and Justice Breyer re-
placed Justice Blackmun in October 1994. The Carhart case, therefore, represents their
first abortion opinion.

289. Casey, 505 U.S. at 875.
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ling state interest that it can match a speculative health-of-the-
mother claim? Why do unfounded assertions of interested medical
professionals regarding health-of-the-mother claims escape the stric-
tures of Daubert and Kumho? How can the preferences of the people
expressed through their legislatures be trumped on the flimsiest of
medical evidence? At what stage in the unborn child's development
does the child's right to equal respect demand that we proscribe spe-
cific abortion techniques even against unreliable health-of-the-mother
claims? Can we really justify infanticide in any and all abortion
cases? Are there really no limits to the inhumanity of the claimed
right? Does the biological and practical closeness of the mother to her
unborn child not justify imposing upon her a Good Samaritan obliga-
tion that she exercise her choice to kill her innocent offspring in a hu-
mane manner?

Hopefully, some future Supreme Court will answer these moral
questions in a more satisfactory manner than the present Supreme
Court answered them in Carhart. Hopefully, Justice Scalia's opti-
mism will some day be validated when he states: "I am optimistic
enough to believe that, one day, Stenberg v. Carhart will be assigned
its rightful place in the history of this Court's jurisprudence beside
Korematsu and Dred Scott."2 9 0

290. Carhart, 120 S. Ct. at 2621 (Scalia, J., dissenting).
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