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Those dealing with the general subject of learning disability,
should, perhaps, be as fully informed about what problems
need not be considered as learning disabilities in the usual
sense as about those, which should.
There is a large percentage of the school population in this
country (it might run as high as [fifteen percent]) who will
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have difficulty in school simply because of their low
intelligence .... I
Intelligence, operationally defined, is the aggregate capacity of
the individual to act purposefully, to think rationally, and to
deal effectively with his environment .... National and racial
differences do exist-probably of both genetic and environ-
mental origins, in varying degrees. But the fact is that these
differences are not large or relevant in the individual case.
An IQ is merely relative brightness .... When it is asserted
that intelligence tests are unfair to the disadvantaged and mi-
norities, one must be mindful that they are simply recording
the unfairness of life. 2

The letter explained that Samantha had a learning disabil-
ity ... and would need the following accommodations: "time
and one-half on all quizzes, tests, and examinations;" double-
time on any mid-term or final examination; examinations in a
room separate from other students; copies of my lecture notes;
and a seat at the front of the class. Samantha, I was in-
formed, might fall asleep in my class, and I should be particu-
larly concerned to fill her in on any material she missed while
dozing .... Samantha, offered the pillow of learning disabil-
ity on which to slumber, [and] was denied ... access to a di-
mension of self-understanding.3

1. Louise Bates Ames, Ph.D., A Low Intelligence Quotient Often Not Recognized as
the Chief Cause of Many Learning Difficulties, 1 J. LEARNING DISABILITIES 735 (1968).

2. Ames, 1 J. LEARNING DISABILITIEs at 735 (quoting David Wechsler, The I.Q. Is
An Intelligence Test, New York Sunday Times, June 26 1966, at -).

3. In a speech given in Australia at the Winter Conversazione on Culture and
Society, by Boston University's ("BU") President Jon Westling, entitled "Disabling Edu-
cation: The Culture Wars Go to School," he introduced a fictitious student, named "Som-
nolent Samantha" and recounted how on the first day of class she presented a letter to
him from the Disability Service office. Westling accused "learning disability advocates
of fashioning fugitive impairments that [were] not supported in scientific and medical
literature." As president, he reduced accommodations for learning disabled students.
He also cut the Office of Learning Disabilities support, which was largely responsible
for BU's reputation as a citadel of support for the learning impaired. The crackdown
angered learning disabled students, many of whom came to the University because of
its reputation for being hospitable to disabled students. It also incited a lawsuit by
several students. See Guckenberger v. Boston University, 974 F. Supp. 106, 118-19 (D.
Mass. 1997). In Guckenberger, students filed a class action against BU claiming, among
other things, that the new documentation procedures at BU were overly burdensome.
BU changed the policy, which previously allowed disabled students to substitute an ap-
proved course for BU's foreign language and/or math requirement. The new policy dis-
allowed class substitutions. The students asked for additional time on exams, in-class
note takers and course substitutions instead of BU's mathematics and language re-
quirements. Also, in order to receive accommodations, students with learning disabili-
ties had to provide the university with a diagnostic evaluation less than three years old,
performed only by a physician, clinical psychologist, or licensed psychologist. Based on
the testimony of numerous experts, the court rejected BU's new rules. The Gucken-
berger court held that BU failed to demonstrate that re-testing of students was required
every three years except in the case of students with attention deficit disabilities be-
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PROLOGUE

W's 4 father is a physician and her mother a newspaper journalist.
Upon entering school, W's teachers noticed that though she appeared
bright, she had trouble in reading and concentrating for extended pe-
riods. W's parents had her examined by the family doctor, who found
no medical problems, and by a neurologist. The neurologist adminis-
tered a number of cognitive tests, which included an Intelligence Quo-
tient ("IQ") and reading exam. The tests revealed that W had an
above average IQ, although she scored below average on the various
achievement tests. The report was sent to the school board, which had
their psychologist perform similar tests that revealed the same re-
sults. Based on the discrepancy between Ws IQ and achievement
scores, the school board labeled her learning disabled. The parents
were relieved to have isolated the problem and elated that now their
daughter would be entitled to a panoply of accommodations to address
her learning difficulties which included, among other things, special
instruction in reading and writing. Throughout grammar and secon-
dary school, W received accommodations, which included extra time
on all exams. Thereafter W performed up to expectations. She gradu-
ated from high school with a 4.2 grade point average ("GPA") (ex-
ceeded 4.0 because she received extra points for advanced placement
classes). W received extra time on Scholastic Achievement Test
("SAT"), scored well, and was accepted into Oberlin College. After
completing her Bachelor of Arts, she entered the Harvard's John F.
Kennedy School of Government and received a master's degree. W
then applied and was accepted in Yale Law School. Because she had
always received extra time on college exams, the SAT, and the Law
School Admission Test ("LSAT"), she sought extra time on the bar
exam to accommodate her learning disability. The bar examiners de-
nied the request. W nevertheless sat for the bar exam, but failed. W
commenced a lawsuit under the Americans with Disabilities Act
("ADA"), alleging that the board of examiners discriminated against
her by failing to reasonably accommodate her learning disability. W
presented evidence of her learning disability diagnosis and the accom-
modations afforded in college and law school. The bar examiners set-
tled, W received extra time, passed the bar, and was hired at a major
New York law firm.

cause the status of this impairment may change over time. Guckenberger, 974 F. Supp.
at 106-55.

4. W is a fictional character, but her background, education, and achievements
fairly represent the profiles of the bar applicants who have requested special accommo-
dations as reported in the published judicial opinions.
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B5 is the oldest of five children raised by a single parent. B's
mother worked as a postal worker to support the family. B seemed to
be bright, enjoyed school, and received good grades. B, however, per-
formed poorly on the state assessment tests, which were required for
passage to the next grade. Perplexed at the difference between her
classroom performance and test scores, a child study team evaluated
her. The tests revealed that B had an IQ slightly below average and
read below the average for her grade and age, but apparently B had
learned to compensate with diligent study and assistance from her
mother. The school informed B's mother that but for the low IQ score,
she might have been considered learning disabled. Instead, her test
scores indicated that she might just be a slow learner with comprehen-
sion problems. B's mother decided that she would work with B to im-
prove her reading ability. B's reading ability improved substantially
as she advanced through school because she worked extremely hard.
B was extremely active in high school activities; among other things,
she was a class leader and headed the debate team. Despite all her
efforts to self accommodate her impairment, B continued to be
plagued by reading difficulties. B scored poorly on the SAT but was
accepted into college because she had attended a pre-college program
throughout high school. B graduated from Kean College and entered
CUNY-Law School. Throughout law school, she compensated for her
reading difficulties by multiple readings of all of her assignments both
aloud and silently, listening to tapes, attending tutorials and outlining
extensively.

After graduating from law school, B secured a job with Legal Ser-
vices. B failed the bar exam on her first two attempts because her
slow reading prevented her from finishing the exam. If she failed the
exam a third time, B would lose her job. B consulted with the board of
bar examiners about receiving extra time because her slow reading
prevented her from completing the exam. The board advised her that
she could only qualify for special accommodations if she presented
documentation that she was learning disabled, as evidenced by a dis-
crepancy between her IQ and reading test scores. She was further
advised that in order to be eligible for special accommodations, the
discrepancy could not be attributed to external factors such as culture,
economics or inadequate instruction.

5. B is also a fictional character. Her profile is representative of candidates who
are not eligible for special accommodations under the prevailing criteria for determining
if one is learning disabled.
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I. INTRODUCTION

In the past three decades, the United States government has
largely abandoned its mission of uplifting the downtrodden. Protec-
tion of the poor and dis-empowered has waned, and preservation of
civil rights and affirmative action initiatives is withering. The federal
judiciary6 displays what one observer calls a "growing discomfort with

6. The federal judiciary has been particularly insensitive to affirmative action
claims. There has been a significant retrenchment of protections for minority plaintiffs
claiming discrimination. The decline in protection probably had it its beginning with
Regents of University of California v. Bakke, 438 U.S. 265 (1978). In Bakke, the Court
held that race can be considered as an admissions factor when attempting to achieve a
diverse student body, but the University of California could not set aside sixteen seats
for which white students would not be considered. Regents of Univ. of California v.
Bakke, 438 U.S. 265, 289-91, 307-20 (1978). Since Bakke, civil rights advocates have
faired poorly. In Richmond v. J.A. Croson Co., 488 U.S. 469 (1989), a minority set-aside
program in municipal contracting was struck down because the Court found that all
governmental classifications based on race were subject to strict scrutiny. Richmond v.
J.A. Croson Co., 488 U.S. 469, 477-81, 493-511 (1989). Similarly, the Court held in
Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995), that strict scrutiny was appli-
cable to race classifications used by the federal government to benefit minority groups.
Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995), cert. granted, rev'd, Adarand
Constructors, Inc. v. Slater, 528 U.S. 216 (2000), cert. granted, Adarand Constructors,
Inc. v. Mineta, No. 00-730, 2001 WL 285800 (U.S. Mar. 26, 2001). In Johnson v. Trans.
portation Agency, Santa Clara County California., 480 U.S. 616 (1987), the Court re-
jected a Title VII challenge to the pattern of segregation in the steel industry. Johnson
v. Transportation Agency, Santa Clara Cty. Cal, 480 U.S. 616, 620-22, 641-42 (1987).
Congressional redistricting over the past twenty-five years or so had facilitated greater
Afro-American and minority participation in Congress. The redistricting was necessary
because it was otherwise almost impossible for blacks to gain congressional seats in
districts where their voting power was diluted. In Shaw v. Reno, 509 U.S. 630 (1993),
the Court opined that it would apply strict scrutiny to congressional districting deci-
sions based on race. Shaw v. Reno, 509 U.S. 630, 630-58 (1993). Reno was, perhaps, the
critical congressional redistricting case because it invoked a standard that had the po-
tential of eliminating ten to seventeen African American and Latino members of the
United States House of Representatives. See A. LEON HIGGINBOTHAM, JR., SHADES OF
FREEDOM, RACIAL POLITICS AND PRESUMPTIONS OF THE AMERICAN LEGAL PROCESS viii
(1996). See also Bush v. Vera, 517 U.S. 952 (1996); Shaw v. Hunt, 517 U.S. 899 (1996);
Miller v. Johnson, 515 U.S. 900 (1995), affd, Abrams v. Johnson, 521 U.S. 74 (1997).
The Court similarly struck down various re-districting schemes in each of these cases.
The retrenchment trend has not been limited to the high Court. In the spirit of Shaw
and Adarand, the lower federal courts have consistently struck down affirmative action
plans designed to address the effects of past and present discrimination. See Middleton
v. City of Flint, Michigan, 92 F.3d 396 (6th Cir. 1996); Contractors Ass'n of Eastern
Pennsylvania, Inc. v. City of Philadelphia, 91 F.3d 396 (3d Cir. 1996). Moreover, the
federal courts' reluctance to uphold affirmative action initiatives has extended to a spec-
trum of areas. See Lutheran Church-Missouri Synod v. FCC, 141 F.3d 344 (D.C. Cir.
1998) (concerning Federal Commerce Commission rules requiring broadcasters to seek
minority applicants for jobs); Hopwood v. State of Texas, 78 F.3d 932 (5th Cir. 1996)
(concerning law school admissions), affd in part, rev'd in part, 236 F.3d 256 (5th Cir.
2000). For a discussion of the general retreat from pluralism within the federal judici-
ary, see A. Leon Higginbotham, Jr., The Case of The Missing Black Judge, N.Y. TIMES,
July 29, 1992, at A21.
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the slightest hint of special preferences."7 With one notable exception,
the collective national consciousness is becoming less sympathetic to-
ward efforts on behalf of racial minorities and other traditionally un-
derrepresented groups, notwithstanding claims of past or present
discrimination.8 The exception is the protection of the disabled. 9 No
longer are disabled persons summarily excluded from America's
plenty. The position,10 if not the sentiment, has shifted from indiffer-
ence and exclusion to accommodation and differential treatment. 1

7. See Michele Adams, The Last Wave Of Affirmative Action, 1998 Wis. L. REV.
1395, 1493 (1998).

8. Amendment 2, a Colorado initiative, prohibited localities from enacting ordi-
nances outlawing discrimination based on sexual orientation. See Romer v. Evans, 517
U.S. 620 (1996). Another example of the retrenchment trend on the state level is Cali-
fornia's Proposition 209, which forbids state programs from using race as a factor in
hiring/admission decisions. See Coalition for Econ. Equity v. Wilson, 122 F.3d 692 (9th
Cir. 1997).

9. See Matthew Diller, Judicial Backlash: The ADA, and the Civil Rights Model,
21 BERKELEY J. EMP. & LAB. L. 19 (2000). The author conceded that disabled persons
have won civil rights protections at a time when rights for minorities have been under
attack. He noted however that there has been a backlash in the area of employment for
the disabled which is attributable in large measure to the judiciary's view of the ADA as
a form of public benefit program for people with disabilities rather than a mandate for
equal rights. Diller, 21 BERKELEY J. EMP. & LAB. L. at 22. Indeed several studies have
found that employers prevail in most ADA disability law suits. See John W. Parry,
Employment Decisions Under ADA Title I B Survey Update, 23 MENTAL & PHYSICAL
DISABILITY L. REP. 290, 294 (1999) (finding employers have a win rate of ninety-four
percent). See also Ruth Colker, The Americans With Disabilities Act: A Windfall for
Defendants, 34 HARv. C.R.-C.L. L. REV. 99, 160 (1999). The article discusses an empiri-
cal study of the ADA appellate employment discrimination decisions which found that
the defendants win rate is extremely high.

10. It is of interest that the advancement of rights of the learning disabled has
forged an uncharacteristic alliance between conservatives and the multicultural left,
two "ordinarily oppositional political camps." See generally Mark Kelman & Gillian
Lester, Jumping the Queue (1997).

11. See Harlan Hahn, Antidiscrimination Laws and Social Research on Disability:
The Minority Group Perspective, 14 BEHAV. Sci. & L. 41-59 (1996). The author, an advo-
cate of the minority group model as basis for rights to the disabled, traces the changes
in the relationship between disability and its interpretation in the law. He posits that
public policy towards the disabled has been shaped by a paternalistic view. He noted
that:

Unlike the experience of many minorities, opposition to disability rights seldom
has been marked by overt displays of bigotry or hostility; and politicians have
often been inclined to provide sympathetic endorsements for goals of disabled
persons, even when they have shown a strong resistance to the claims of other
disadvantaged groups.

Hahn, 14 BEHAV. Sci. & L. at 42. In a similar vein, it should be noted, the legislation
protecting the disabled has historically generated little controversy. The ADA was
passed by a vote of eighty-three to ten in the Senate and by a margin of four hundred
three to twenty in the House. The Individuals with Disabilities Education Act ("IDEA")
was approved by a voice vote in both Houses of Congress. 49 CONG. Q.W. 2630 (1991).
Its predecessor, the Education for All Handicapped Children Act, passed by a margin of
three hundred seventy-five to forty-five in the House and eighty-three to ten in the Sen-
ate. 33 CONG. Q.W. 1669 (1975).
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Ironically, disabled individuals, 12 are gaining significant protection
while the identifiable minorities are losing ground.

The pro-disability posture is largely due to incremental legislative
initiatives passed during the last three decades. 13 The expansive pro-
gression of legislation culminated with the passage of the comprehen-
sive, "Americans with Disabilities Act of 1990" ("ADA"),14 which

12. There is no per se type of disability under the ADA. The courts must make a
case by case determination of whether the alleged disability meets the statutory defini-
tion. The ADA defines disability as "a physical or mental impairment that substantially
limits one or more of the major life activities of such individual; a record of such impair-
ment; or being regarded as having such an impairment." 42 U.S.C. § 12102(2)(A)
(1994). Some courts narrowly construe the statutory language defining a disability as
impairment resulting in a substantial limitation. The focus has been on the disability
rather than medical impairments. See 56 Fed. Reg. 35698 (1991). Typically, the courts
accept the defendant's argument that the plaintiffs impairment precludes her perform-
ing the job at issue but that the individual is not precluded from performing another job
or major activity. If the individual is not precluded from other jobs and thus not im-
paired in the major activity of working, she is unqualified for ADA protection. Conse-
quently, the individual who can perform the present job because of medical
impairments is not considered to have a disability. Following this reasoning courts
have denied coverage to individuals with bipolar disorder in Hoeller v. Eaton Corp., 149
F.3d 621 (8th Cir. 1998), multiple sclerosis in Hileman v. City of Dallas, 115 F.3d 352
(5th Cir. 1997), and breast cancer in Ellison v. Software Spectrum, Inc., 85 F.3d 187 (5th
Cir. 1996). The ADA also protects those who are mistakenly "regarded as" having a
disability although they do not actually possess an impairment. See Michelle A. Travis,
Leveling the Playing Field or Stacking the Deck? The "Unfair Advantage" Critique of
Perceived Disability Claims, 78 N.C. L. REv. 901 (2000).

13. The first federal statutory law was enacted in 1965 and known as the Elemen-
tary and Secondary Education Act ("ESEA"). Elementary and Secondary Education
Act, Pub. L. No. 89-10, 79 Stat. 27 (Apr. 11, 1965). This was followed by the Elementary
and Secondary Amendments 1966 which set up a Bureau of Education for the Handi-
capped within the Office of Education in 1966. Elementary and Secondary Education
Amendments of 1966, Pub. L. No. 89-750, § 609, 80 Stat. 1191-213, 208 (Nov. 3, 1966).
In 1990, Congress changed the name of the Education for all Handicapped Children Act
of 1975 ("EHA") to Individuals with Disabilities Education Act (IDEA). David M. Engel,
Essay, Law, Culture and Children with Disabilities: Educational Rights and the Con-
struction of Difference, 1991 DuKE L.J. 166 n.1 (1991). The IDEA requires that all dis-
abled students receive a "free appropriate public education" and that no single
procedure shall be the sole criterion for determining an appropriate educational pro-
gram for a child. 20 U.S.C. § 1400 (1994). The IDEA generally covers services for chil-
dren from birth to age twenty-one. The passage of the EHA and the IDEA has been
characterized as "a watershed event in a broader process of social and cultural change."
See Engel, 1991 DUKE L.J. at 166. It represents the genesis of perceiving disabled per-
sons as a minority warranting protection under the civil rights paradigm. The Rehabili-
tation Act of 1973, was passed to "empower individuals with disabilities to maximize
employment, economic self sufficiency, independence, and inclusion and integration into
society." 29 U.S.C. §§ 701-97 (1998). Two minor pieces of legislation were passed fol-
lowing the Act. See Developmental Disabilities Assistance and Bill of Rights Act of
1984, Pub. L. No. 98-527, 98 Stat. 2662 (1984) (codified as amended at 42 U.S.C.
§§ 6000-83 (1994)); Voting Accessibility for the Elderly and Handicapped Act of 1984,
Pub. L. No. 98-435, 98 Stat. 1678 (1984) (codified as amended at 42 U.S.C. § 1973
(1994)). The legislative drive culminated with passage of The Americans with Disabili-
ties Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 U.S.C. §§ 12101-213
(1994).

14. The Americans with Disabilities Act, 42 U.S.C. §§ 12101-213 (1994).
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affects nearly all segments of society by greatly expanding private and
public obligations to those with disabilities. Professional licensing or-
ganizations, 15 like state boards of bar examiners, historically insu-
lated from civil rights claims, 16 have been forced to grapple with the
concept of "reasonhble accommodations." 17

What constitutes a reasonable accommodation for disabled appli-
cants has been a thorny issue for state boards of bar examiners, and
other professional licensing authorities, since the passage of the ADA.
The decision to grant or deny accommodation in any context impli-
cates a number of policy concerns. The particular issue of accommoda-
tion on the bar examination crystallizes some of the major issues

15. Though this comment focuses mainly on the professional licensing of lawyers,
the issue also arises in the context of the other professions such as medicine and ac-
counting. In medicine, the issue of accommodation surfaces when the applicant applies
to medical school or related programs such as dental, optometry and nursing rather
than at the time of licensing because these schools require extensive hands-on clinical
training. The patient-based programs of the medical profession often make it difficult
to accommodate certain disabilities. Thus, disabled applicants are denied admission to
the medical profession much earlier than in law. See HEYWARD, LAWTON AsSOCIATES,
LTD., ACCESS TO SECTION 504 (1990). However, there are a number of reported cases
concerning special accommodation requests on the national medical examination. In
the accounting profession, reported case law is scarce. See United States v. Becker
C.P.A. Review, 2 Am Disabilities Cas. (BNA) 1585 (D.C. 1993). In Becker, the Justice
Department sued Becker for not acceding to a deaf student's request for a sign language
interpreter during the course. Becker agreed to provide the student with class notes
and other supplemental material as it had done in the past and advised that it would
consider providing an interpreter considerable more cost than the price of course itself.
The Justice Department was not satisfied With this solution and sued Becker, claiming
it had violated the student's rights under the ADA. The central issue before the court
was whether an organization, such as the Certified Public Accountant ("CPA") review,
had an obligation under the ADA to provide accommodations based on its own assess-
ment of what was reasonable? The court denied summary judgment for Becker. See
also George D. Webster, How the ADA Applies to Certification and Credentialing, AsS'N
MANAGER 46(a), Sept. 1994, at 114, 117.

16. Before the ADA, disabled bar applicants had no federal statute under which
they could challenge decisions of bar examiners. See W. Sherman Rogers, The ADA,
Title VII, and the Bar Examination: The Nature and the Extent of the ADA's Coverage of
Bar Examinations and an Analysis of the Applicability of Title VII Tests, 36 How. L.J. 1,
2 (1993). Testing and licensing entities however, that received federal money, were sub-
ject to the anti-discrimination provisions of section 504 of the Rehabilitation Act, 29
U.S.C. § 794 (1994). State boards were also insulated from claims of minorities that the
bar exam was culturally biased. Courts have routinely rejected such claims on the basis
that there was no showing of intent to discriminate. See Richardson v. McFadden, 563
F.2d 1130, 1131 (4th Cir. 1977) (en banc) (stressing that erroneous result an individual
applicant's case failed to equate to a denial of due processor equal protection); Tyler v.
Vickery, 517 F.2d 1089, 1092-1103 (5th Cir. 1975) (holding that where bar examiners
have demonstrated absence of intentional racial discrimination, disproportionate fail-
ure of black applicants does not trigger strict scrutiny); Pettit v. Gingerich, 427 F. Supp.
282, 293-94 (D. Md. 1977) (holding that a facially neutral bar which serves legitimate
state purposes, was not a violation of Equal Protection Clause solely because black ap-
plicants are disproportionately impacted), affd, 582 F.2d 869 (4th Cir. 1978).

17. See Majorie Ragosta, Testing Bar Applicants with Learning Disabilities, 60 B.
EXAMINER, Feb. 1991, at 11-14.
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about the application of the ADA that the courts and American society
will increasingly have to face.

On the one hand, the reach of the ADA, enacted after Congress
determined that over forty million disabled Americans were being de-
nied opportunities afforded other citizens,' 8 is broad. The congres-
sional mandate is to eliminate discrimination' 9 in all areas of life20 by
placing the disabled on equal footing by making allowances for their
circumstances. The ultimate goal is greater inclusion. The ADA was
not intended, at least facially, to confer an advantage. 2 ' The assump-
tion is, of course, that inclusion can be accomplished without discrimi-
nating against the non-disabled and unduly burdening provider
institutions.

22

18. Census Bureau figures indicate that some fifty-four million Americans, or
20.6% of the population, are disabled. See Joseph P. Shapiro, The Americans with Mi-
nor Disabilities Act, U.S. NEWS, July 6, 1998, available at www.usnews.com/usnews/
issue/980706/6ada.html.

19. Discrimination under the ADA includes "not making reasonable accommoda-
tions to the known physical or mental limitations of an otherwise qualified individual
with a disability who is an applicant or an employee, unless ... [the employer] can
demonstrate that the accommodation would impose an undue hardship on the operation
of the business." 42 U.S.C. § 12112(b)(5)(A) (1994).

20. Congress passed the ADA to "provide a clear and comprehensive national man-
date for the elimination of discrimination against individuals with disabilities." 42
U.S.C. § 12101(b)(1) (1994).

21. See Wernick v. Federal Reserve Bank, 91 F.3d 379, 384 (2d Cir. 1996) (noting
"Congress intended simply that disabled persons have the same opportunities available
to them as are available to non-disabled persons"). See also Bartlett v. New York State
Bd. of Law Exam'rs, 156 F.3d 321, 324 (2d Cir. 1998) (noting that the ADA does not
guarantee conditions that will enable the disabled to pass the bar exam, but Congress
did provide for the opportunity to take the exam on a level playing field with other
applicants), cert. granted, New York State Bd. of Law Exam'rs v. Bartlett, 527 U.S. 1031
(1999).

22. Pursuant to 42 U.S.C. § 12112(b)(5)(A) an accommodation is not reasonable if it
imposes an undue hardship on the employer. Whether an accommodation imposes an
undue hardship is a case-specific determination based on several factors, including the
nature and cost of the accommodation, the employer's financial resources and the im-
pact that the accommodation will have on business expenditures. See 28 C.F.R.
§ 36.104 (2000). See also Palmer v. Circuit Court of Cook County, 117 F.3d 351 (7th Cir.
1997) (noting the employer was not required to retain an employee who threatened to
kill his supervisor after the employee demanded that the employer accommodate his
mental illness either by instructing other employees to put up with his violent outbursts
or by stationing guards to prevent the employee from getting out of hand.); Nelson v.
Thornburgh, 567 F. Supp. 369 (E.D. Pa. 1983) (finding that the Pennsylvania Welfare
Department failed to show that providing part-time readers for blind employees was not
reasonable given the Department's three hundred million dollar budget), affd, Appeal
of Thornburgh, 732 F.2d 147 (3d Cir. 1984).
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On the other hand, bar examiners are mandated 23 to keep inept
and unfit individuals from the practice of law. 24 First, they evaluate
an applicant's character and fitness to practice law. The inquiry in-
cludes questions concerning psychological disorders or substance
abuse 25 which, if they exist, are probatively weighed to determine
one's fitness to practice. 26 Second, examiners administer an examina-
tion2 7 to determine one's competence to practice law.28 The examina-

23. See Carolyn E. Jones, The Bar Exam: To Be Or Not To Be: That Is The Ques-
tion, 15 B. EXAMINER, May 1994, at 15-18. A typical mandate reads as follows: "[a]s Bar
Examiners... [olur basic function is to establish and enforce adequate minimum stan-
dards for admission to the Bar. In performing this function, we owe an obligation to the
public, the applicants and the legal profession." Jones, 63 B. EXAMINER, May 1994, 15
(footnote omitted). The state of Oregon's mandate reads as follow: "the reason for hav-
ing a bar examination is to protect the public. The examination is used to ensure that
persons admitted to the bar have attained the minimum competence necessary for them
to effectively represent their clients." Id. at 15 (footnote omitted).

24. Bar examiners govern the admission to practice of law in each state or jurisdic-
tion. In some instances examiners are appointed by the state's highest court, in others
they are appointed by some governmental entity. See Sarah O'Neill Sparboe, Comment,
Must Bar Examiners Accommodate the Disabled in the Administration of Bar Exams, 30
WAKE FOREST L. REV. 391, 396 (1995).

25. In the context of the ADA, there is a line of cases which addresses the extent to
which bar examiners can question applicants about mental health or substance abuse
as a determinant of character. See Rothman v. Emory Univ., 123 F.3d 446 (7th Cir.
1997) (holding that a letter from dean that applicant was a chronic epileptic and hostile
towards peers and was constantly unprepared for class did not amount to an ADA viola-
tion); Doe v. Judicial Nominating Commission for the Fifteenth Judicial Circuit of Flor-
ida, 906 F. Supp. 1534 (S.D. Fla. 1995) (holding the ADA does not preclude inquiry into
the applicant's diagnosis for a severe mental illness and also does not require questions
to be limited to behavior instead of status); Clark v. Board of Bar Exam'rs, 880 F. Supp.
430 (E.D. Va. 1995) (holding that questions on license application pertaining to appli-
cant's history of mental or emotional disorders within the last five years was too broadly
framed and violated the applicant's rights under the ADA); Applicants v. Texas State
Bd. of Law Exam'rs, 1994 WL 1923404 (W.D. Tex. 1994) (holding that a narrowly fo-
cused inquiry and investigation into the mental fitness of applicants who have been
treated or diagnosed for bipolar disorder, schizophrenia, paranoia, or other psychiatric
disorders do not violate the ADA); In re Petition & Questionnaire for Admission to the
Rhode Island Bar, 683 A.2d 1333 (R.I. 1996) (holding that questions on bar applications
were to be modified to determine whether applicants were currently engaged in the use
of drugs or alcohol and the extent they would be impaired in practicing law and also to
determine whether applicants had mental disorders which would impair their judgment
or adversely affect their ability to practice law). The issue of fitness has also sparked
lively debate among commentators. See also Stephen T. Maher & Dr. Lori Blum, A
Strategy for Increasing the Mental and Emotional Fitness of Bar Applicants, 23 IND. L.
REV. 821 (1990) (proposing that examiners focus on whether the applicant had serious
life problems rather than whether they took advantage of rehabilitation programs,
counseling and stress programs in law school that will could assist them in coping with
stresses later).

26. The inquiry also focuses on the applicant's moral character and criminal
history.

27. The examination typically covers approximately twenty subject areas and con-
tains an essay section and a multiple-choice section known as the Mulitstate Bar Exam-
ination ("MBE"). THE BAR EXAMINERS HANDBOOK 18 (Stuart Duhl ed., 2d ed. 1980). The
first written examination was administered by Massachusetts in 1855. CHARLES W.
WOLFRAM, MODERN LEGAL ETHICS § 5.3 at 198 (1986). Traditionally, most exams were
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tion is conducted over a two-to three-day period and is designed to
measure minimum competency.2 9 The examiner's charge is (1) to pre-
serve the integrity of the screening process and (2) to insure that the
examination administration is fair and uniform.3 0

Bar examiners have not always looked kindly on requests by can-
didates for special dispensation. 3 1 Nevertheless, the ADA forces ex-
aminers to consider requests from "qualified individuals with a

conducted orally before either a judge of the court to which admission was sought or by
one or more lawyers already admitted to the court. WOLFRAM, supra note 27, at 198.
The interviews were largely perfunctory, but in some instances quite rigorous. See Bar-
bara A. Babcock, Essay, Clara Shortridge Foltz: "First Woman," 30 ARIz. L. REV. 673,
697 (1988) (recounting the three hour exam of Clara Foltz, the first woman to be admit-
ted to the California bar). The MBE, a standardized test, was first administered in
1972. See John Eckler, The Multistate Bar Examination: Its Origins and Objectives, 50
B. EXAMINER, Aug. 1981, at 15-19.

28. Some states (Montana, South Dakota, West Virginia and Wisconsin) grant
graduates of selected schools a diploma privilege and they are admitted to practice in
those states without taking a bar examination. BAR EXAMINERS HANDBOOK, supra note
27, at 18. See Erica Moeser, The Future of Bar Admissions and the State Judiciary, 72
NOTRE DAME L. REV. 1169 (1997) (noting that the West Virginia courts have proceeded
to sunset the diploma privilege).

29. What is meant by "minimum competence" to engage in the practice of law is
ambiguous. One commentator noted that:

If, in speaking of the practice of law, one means the whole range of activities
which typically make up the work of a lawyer, such as researching, counseling,
negotiating arguing, litigating, and otherwise persuading clients, colleagues,
adversaries, judges, administrators, and the public to do what the lawyer
wants them to do, then clearly the bar examination does not measure 'mini-
mum competence'... [m]inimum competence can never be fully measured by
the bar examination.

Charles T. Beeching, Jr., A Bar Examiner's Perspective on Minimum Competence, 65 B.
EXAMINER, Nov. 1996, at 6.

30. Psychometrics involves the measurement of variables such as intelligence, ap-
titude, and competency. The variables are measured by a test. Validity is the most
critical characteristic of a valid test. WILLIAM A. MEHRENS & IRVIN J. LEHMANN, MEA-
SUREMENT AND EVALUATION IN EDUCATION AND PSYCHOLOGY 437-39 (4th ed. 1991).

31. Historically it has been difficult to challenge decisions of bar examiners in part
because of the decision in District of Columbia Court of Appeals v. Feldman, 460 U.S.
462 (1983). This is commonly known as the "Feldman Rule." The Supreme Court held
that, in the context of bar admissions, federal courts do not have the subject matter
jurisdiction over challenges to state court decisions, even if the challenge is that the
state court's action was unconstitutional. In contrast, district courts do have jurisdic-
tion to challenge rules promulgated in non-judicial proceedings that do not require re-
view of a final state court judgment in a particular case. Feldman, 460 U.S. at 486.
Because the bar examination is generally under the province of the state's highest
court, federal review is not permitted. There were notably few exceptions where the
federal appellate courts used constitutional provisions to curtail bar examiner's author-
ity in the area. For example, in Piper v. New Hampshire, 470 U.S. 274 (1985), the Su-
preme Court held that the Privileges and Immunities Clause of the Constitution barred
states from asserting state residency as a requirement for admission by bar examiners.
The difficulty of challenging barred decisions is partly due to the various appellate deci-
sions that held Title VII of The Civil Rights Act was inapplicable to bar examiners be-
cause boards were neither an employer nor a labor organization. See generally, W.
Sherman Rogers, Title VII Preemption of State Bar Examination: Applicability of Title
VII to States Occupational Licensing Tests, 32 How. L.J. 563, 602-21 (1989).
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disability" that could potentially alter the exam's construct.3 2 At issue
is whether the accommodation request, usually a plea for extra time,
can be granted without invalidating the inferences and constructs of
the examination itself.

Applicants rely on the ADA's underlying anti-discrimination prin-
ciple in making the special accommodation requests. The principle,
however, is ambiguous in its implications for the bar exam and the
practice of law. How much extra time, if any, should a candidate who
claims a learning disability be allowed? The statute is silent.3 3 What
constitutes a bona fide learning disability? Again, the statute is si-
lent. The pertinent ADA provision does not define; it merely enumer-
ates "specific learning disability" as a protected impairment.3 4

Examiners, poised to detect fraudulent claims, have reluctantly
granted pleas for accommodation. On their part, however, aspiring
lawyers denied accommodation have not been reluctant to sue.35

Reconciliation of the ADA and the bar examiner mandates has
spurned a burgeoning body of decisional law. The courts have ponder-
ously sought to distinguish the "genuinely" learning disabled from ma-
lingerers. The task is an onerous one because learning disabilities,
unlike sensory and mobility conditions, are not easily documented,
and physical manifestations are often subtle.3 6

32. Argen v. New York State Bd. of Law Exam'rs, 860 F. Supp. 84, 286-87 (S.D.
N.Y. 1994).

33. The statute contains no definitive language with respect to what constitutes
reasonable extra time. Regulations implementing section 12189 of Title III of the ADA
do provide guidance on the permissible accommodations - such as the length of time
permitted, interpreters, large print exams and answer sheets, auxiliary aids, and taped
examinations. 28 C.F.R. § 36.309 (b)(2)-(3) (1995).

34. See 28 C.F.R. § 35.104(1)(i)(B) (1999).
35. See Don J. DeBenedectis, Bar Examiners Respond to the ADA, A.B.A. J., Nov.

1992, at 20. A California official explains there was a heightened increase for accommo-
dations based on a heighten awareness of rights under the ADA. See also Francis D.
Morrissey, The President's Page, 61 B. EXAMINER, Aug. 1992, at 4. Many applicants
attempted to make requests for the February 1992 bar exam even the though the ADA
was not effective until January 1992. The increased request for special accommodations
was not limited to the bar exam. The Law School Admissions Council ("LSAC"), which
administers the Law School Admissions Test ("LSAT"), reported a one hundred percent
increase in requests for testing accommodations between 1990 and 1993. Approxi-
mately sixty-two percent of the accommodation requests were based on a learning disa-
bility. The procedure for making the request is as follows: the LSAC sends a packet to
students requesting special accommodation that must be completed by a doctor or spe-
cialist to verify the disability. If the request is denied, typically the LSAC will let the
petitioner amend the application. Only about ten percent of the LSAT requests are
denied. See M.A. Stapleton, Disabilities Act Brings About Sharp Increase in Student
Requests for School, Exam Aids, 141 Cm. DAILY L. BULL. 3 (1995).

36. Most states adopted measures to accommodate this sort of request before the
enactment of the ADA. In a 1986 study by the American Bar Association, seventy-four
percent of the surveyed jurisdictions said that they did not have a stated policy on how
to accommodate the disabled on the bar examination. Instead, they had a de facto pol-
icy of considering accommodation requests on a case by case basis. California volunta-
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The normative argument of this article is that the courts should
cautiously, if at all, extend extra time to learning disabled bar appli-
cants. The science supporting learning disabilities as a definable and
diagnosable impairment is frail. The absence of governmental regula-
tion, and professional self-monitoring, of those who make the diagno-
sis invites abuse. The genesis of specific learning disabilities suggests
that the definition is a social construct as opposed to a genuine medi-
cal impairment. The exclusionary manner in which learning disabil-
ity is defined, and the socioeconomic implications of the discrepancy
approach, is inherently discriminatory. It is argued further that even
with resolution of the foregoing concerns there is little legal or moral
justification for awarding the learning disabled group entitlements
when others with comparable difficulties are not afforded
accommodation.

To put the point another way, recall the two applicants of the pro-
logue. W was classified as learning disabled, while B was not. The
primary difference between the two was that W's learning peculiari-
ties were attributed to an "organic" deficiency of questionable etiology
and B's learning difficulty was assigned an environmental cause.
Nevertheless, both W and B were comparably disadvantaged in terms
of passing the bar.3 7 For W to receive an accommodation while B did
not was simply wrong.

The article will first review the background issues and contro-
versy surrounding the term "learning disability." Then it will ex-
amine the regulatory framework, followed by a discussion of the
decisional law. The focus then shifts to the critical question of
whether learning disabled applicants should receive extra time on ex-

rily agreed to provide a quadriplegic eighteen days for its bar exam. DeBenedectis,
A.B.A. J., Nov. 1992, at 20.

37. Minority candidates tend to fare more poorly on bar exams than other candi-
dates. A number of theories have been advanced to explain this phenomenon, but none
have been conclusive. See generally Symposium, National Conference on Minority Bar
Passage: Bridging the Gap Between Theory and Practice, 16 T. MARSHALL L. REV. 419
(1991) (examining the bar passage rates of African-American, Native American, and
Hispanic applicants). Nevertheless, it is clear that these candidates may be placed at a
disadvantage similar to that of learning disabled applicants who are afforded special
accommodations. The exam has often been attacked, without much success, as being
culturally biased. Courts routinely reject such claims unless it can be demonstrated
that there was a clear intent to discriminate. See, e.g., Richardson v. McFadden, 563
F.2d 1130, 1131 (4th Cir. 1977) (en banc) (noting that erroneous result in individual
applicant's case does not amount to denial of due process or equal protection); Tyler v.
Vickery, 517 F.2d 1089, 1092-1103 (5th Cir. 1975) (holding that where bar examiners
have demonstrated an absence of intentional racial discrimination, disproportionate
failure of black applicants does not trigger strict scrutiny); Pettit, 427 F. Supp. at 293-94
(holding that a facially neutral bar exam, which serves legitimate state purposes, is not
a violation of the Equal Protection Clause just because it disproportionately impacts
black candidates).
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aminations. The article concludes that learning disabled applicants
should not be given extra time on the bar exam because such an ac-
commodation, among other things, is unfair to individuals with com-
parable academic deficiencies, and it does not efficiently address the
problem of under-inclusiveness.

II. BACKGROUND

Typically, the courts employ a threshold three-tier inquiry to de-
cide a special accommodation request. This requires the court to delve
into (1) the nature of the applicant's disability; (2) past accommoda-
tions which may have been provided; and (3) the documentation sup-
porting the applicant's request.38 The three-tier approach, as a
screening process, is fraught with limitations.

Most bar applicant claims, which have fallen into the category of
reading, or reading related impairments,3 9 are difficult to evaluate.
Reading disability, also called dyslexia, is one of the more common
forms of learning disability and the most extensively studied. Dys-
lexia is not a newly recognized disorder; rather, it has been studied for
over a hundred years. 40 Yet, despite a lengthy history researchers
have not unanimously agreed on a clinical definition or a pattern for
defining symptoms. Many of the hypothesized causes of dyslexia have
been invalidated in scientific research and misdiagnosis is
prevalent.

41

Dyslexia is often described as a disorder that occurs in those with
average, above average or even superior intelligence.4 2 The essential
feature of a reading disorder is reading achievement - i.e., reading

38. This approach is consistent with the recommendation of the National Confer-
ence of Bar Examiners ("NCBE"). The NCBE also concluded that time and one half was
an appropriate accommodation for most examinees with disabilities. See J.P. Smith,
NCBE Guidelines For Testing Disabled Applicants, 60 B. EXAMINER 28, Feb. 1991, at 28.

39. Frank R. Vellutino, Documenting The Existence of Dyslexia, 63 B. EXAMINER,

Nov. 1994, at 7.
40. The first case of dyslexia was described around the turn of the century. Vellu-

tino, 63 B. EXAMINER, Nov. 1994, at 7.
41. One commentator observed that often applicants are diagnosed as dyslexic al-

though they receive reading scores within the normal or above normal range. He attrib-
uted the misdiagnosis to professional ineptness and the fact that most of the clinicians
who submit documentation on behalf of applicants have little knowledge of the reading
process and are ill-prepared to determine when an applicant is reading impaired. He
further noted that many of the clinicians are unaware of the latest developments in
research'. Vellutino, 63 B. EXAMINER, Nov. 1994, at 7-8.

42. If a child is of below average intelligence, she will not be labeled dyslexic so it is
unsurprising that individuals with learning disabilities invariably have above average
intelligence. See PATRICIA A. DUNN, LEARNING RE-ABLED: THE LEARNING DISABILITY

CONTROVERSY AND COMPOSITION STUDIES 15-20 (1995) (discussing the controversy over
definitions of learning disability and dyslexia noting the terms have almost as many
meanings as the number of people who employ them).
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accuracy, speed, or comprehension as measured by individually ad-
ministered standardized tests - that falls substantially below that
expected, given the individual's chronological age, measured intelli-
gence, and appropriate education. Dyslexia has been attributed to de-
ficiencies ranging from attention deficit to poor vocabulary
development.4 3 A cursory review of those disorders prompts suspicion
about the authenticity of the claims because the disorders are incom-
patible with findings of average or superior performance on tests. As
one expert has noted, "it is difficult to imagine how anyone could have
a basic deficit in figure-ground perception, inter-sensory integration, 44

detection of patterned invariance,4 5 or the ability to associate sym-
bols, 46 and have normal intelligence."4 7

Judicial dependence on previous accommodations as indicia of a
bona fide disability is problematic48 because schools and colleges that

43. Vellutino noted that:
[D]yslexia has been attributed to: (1) visual processing deficits said to be vari-
ously manifested in spatial confusion and spatial orientation problems, figure
ground problems, visual tracking problems, visual memory and/or visual per-
ception problems; (2) phonological deficits affecting one's ability to learn letter
sounds and word names; (3) deficiencies in auditory discrimination that could
also affect one's ability to learn letter sounds; (4) poor vocabulary development;
(5) limited command of the grammar and syntax of the language; (6) deficient
ability to associate and integrate information taken in by different sensory sys-
tems (intersensory integration); (7) vestibular dysfunction affecting balance; (8)
difficulties in detecting patterned invariance; (9) deficiencies in remembering
the way things are ordered (commonly called "sequencing deficits"); (10) atten-
tion deficits, and even (11) basic deficiencies in the ability to associate symbols.

Vellutino, 63 B. EXAMINER, Nov. 1994, at 6, 7.
44. Vellutino defined "intersensory integration" as:

[A] form of learning characterized by the ability to associate and represent the
same object, concept or idea in two sensory based memory systems. Learning
the names of concrete objects and learning to read are good examples of inter-
sensory learning because both entail associating visual stimuli with spoken
words such that both the visual and the spoken forms carry the same
meanings.

Vellutino, 63 B. EXAMINER, Nov. 1994, at 16.
45. Vellutino defined "patterned invariance" as:
[JInvariant features or relationships in patterns, designs, sets of symbols, and/
or complex systems such as a spoken or written language. An example of pat-
terned invariance in a written language is the letter cluster op that is pro-
nounced the same in the words pop, mop and hop. An example in spoken
language is the syntax unit subject-verb-object which defines the structure of
simple sentences in spoken English. Detection of patterned invariance is an
important cognitive ability for virtually all learning, including learning a lan-
guage, learning to read and spell or learning arithmetic.

Vellutino, 63 B. EXAMINER, Nov. 1994, at 15-16.
46. Vellutino defined "associative learning" as "the ability to associate (concept or

bond together) one object or concept with another, such that one comes to stimulate
behaviors (thoughts, actions, etc.) that are similar or identical to those stimulated by
the other." Vellutino, 63 B. EXAMINER, Nov. 1994, at 15.

47. Vellutino, 63 B. EXAMINER, Nov. 1994, at 7.
48. Some commentators have suggested that if the LSAT, and the law school, pre-

viously granted the applicant accommodations, bar examiners should not litigate the
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granted the prior accommodations often lacked the resources to criti-
cally investigate the appropriateness of doing so. 4 9 Indeed, many of
the bar applicants who have claimed to be learning disabled because
of dyslexia were later found to have normal reading scores although
they received special accommodations as graduate and undergraduate
students.

Control over "professionals" who diagnose a learning disability is
mainly non-existent. The field is unregulated as neither federal nor
state agencies set minimum competence standards for those who may
administer psychological tests or for the professionals engaged in
clinical practice. For example, the State of New York does not prohibit
an individual from administering and interpreting psychological tests,
provided the person does not refer to herself as a psychologist. 50

A learning disability is an impairment, which is neither clearly
defined nor fully understood within the cognitive science commu-
nity.5 1 The capacity to define a learning disability has been described
as "crude because the research is either meager or inconclusive."5 2

The ADA does not define specific learning disabilities. 53 Courts have

issue. See Michael K. McKinney, The Impact of the Americans With Disabilities Act on
the Bar Examination Process: The Applicability of Title If and Title III to the Learning
Disabled, 26 CUMB. L. REV. 669, 687-88 (1996).

49. Vellutino, 63 B. EXAMINER, Nov. 1994, at 6-17. See Donald Stone, The Impact
of the Americans with Disabilities Act on Legal Education and Academic Modifications
for Disabled Law Students: An Empirical Study, 44 KAN. L. REV. 567 (1996). The Stone
study found that law schools denied only two percent of requests for accommodations
and that half of the requests came from students claiming a learning disability. The
article discussed and analyzed the court decisions in the area of reasonable accommoda-
tions in the law schools and provided a statistical review and analysis of law school
modifications. The author found that a significant number of decisions regarding modi-
fications of examinations or course work were made at the university level instead of at
the law school. In sixty percent of the law schools surveyed, representing 58,932 stu-
dents in attendance, the required documentation included a letter from the student's
family doctor. The family doctor diagnosis, of course, prompted concern about the inde-
pendence of judgment. Stone, 44 KAN. L. REV. at 568-81. See also Joan M. McGuire,
Joseph W. Madaus, A. Vivienne Litt, & Michele 0. Ramirez, An Investigation of Docu-
mentation Submitted By University Students to Verify Their Learning Disabilities, 29 J.
LEARNING DISABILITIES 297, 301-03 (1996) (showing serious flaws in the documentation
programs ).

50. Vellutino, 63 B. EXAMINER, Nov. 1994, at 8.
51. Learning disabilities, though recognized as a handicap, are not readily defina-

ble in terms of either etiology or discernable cognitive deficits. The uncertainty in the
area is a result of a sparse or inconclusive research. Definitions of learning disability
are often based more on practical concerns than "on scientifically validated criteria and
procedures for diagnosing the disorder." There is no consensus as to the appropriate
neurological or assessment procedures to make a definitive diagnosis. Vellutino, 63 B.
EXAMINER, Nov. 1994, at 8.

52. Vellutino, 63 B. EXAMINER, Nov. 1994, at 6.
53. Rather, disabilities are listed in a non-exhaustive enumeration of cover

impairments.
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relied on the Individuals with Disabilities Education Act (IDEA),54

which defines children with specific learning disabilities. The courts
took notice that the IDEA preceded the ADA and opined that specific
learning disabilities under the ADA should be construed similarly.
The IDEA defines a specific learning disability as:

[A] disorder in one or more of the basic psychological
processes involved in understanding or using language, spo-
ken or written, which disorder may manifest itself in imper-
fect ability to listen, think, speak, read, write, spell, or do
mathematical calculations. Such term includes such condi-
tions as perceptual disability, brain injury, minimal brain
dysfunction, dyslexia, and developmental mental aphasia.
Such term does not include a learning problem that is prima-
rily the result of visual, hearing, or motor disabilities, of
mental retardation, of emotional disturbance or of environ-
mental, cultural, or economic disadvantage.55

Because the learning disabled label encompasses a wide and
amorphous spectrum of learning peculiarities, the resulting group is
facially suspect. To be sure, the profiles of learning disabled bar appli-
cants5 6 inspire propriety concerns mainly because it is difficult to rec-

54. Individuals with Disabilities Education Act, Pub. L. No. 91-230, 85 Stat. 175
(Apr. 13, 1970) (codified as amended at 20 U.S.C. §§ 1400-85 (1994)) (providing federal
funding to state and local educators to ensure the provision of "full educational opportu-
nity" to children with disabilities).

55. 20 U.S.C. § 1401(2)-(6) (1994) (emphasis added). The IDEA definition implies
that the actual existence of learning disabilities is a well-settled notion. To the con-
trary, criticism and skepticism abound about whether a learning disability truly exists.
Skeptics make several distinct arguments. First, some contend that a genuine distinc-
tion does not exist. This group relies in part on the controversies among those who
claim that the illness exists. There is also disagreement over the biological source of
learning disabilities. Critics also argue that even if learning disabilities are real they
cannot be diagnosed with any degree of certainty. This latter group notes that the stan-
dardized tests to measure cognitive process are generally less reliable than other
psycho-educational tests. See generally KELMAN & LESTER, supra note 10. The term
"learning disability" was introduced in 1963 by Samuel Kirk as a generic term to en-
compass various learning disorders. The adoption of the generic label led to the forma-
tion of the Association for Children with Learning Disabilities. In 1967, the National
Advisory Committee created the definition for specific learning disabilities, which Con-
gress adopted in the IDEA. See M. Kay Runyan & Joseph F. Smith, Jr., Identifying and
Accommodating Learning Disabled Law School Students, 41 J. LEGAL EDUC., 317, 317-
18 (1991).

56. For example, one applicant who graduated from Stanford Law School and had
undergraduate and postgraduate degrees from Brandeis and Harvard Universities, re-
spectively, requested extra time and a separate room because she was dyslexic and had
an attention deficit disorder. Amicus Curaie Memorandum of the United States, Rosen-
thal v. New York State Bd. of Law Exam'rs, (S.D. N.Y. Apr. 13, 1992) (No. 92 Civ. 1100).
The board initially refused to provide extra time to the plaintiff who claimed dyslexia
and sought double time but settled when the Department of Justice filed an amicus
curiae brief on behalf of the plaintiff. Another applicant who graduated from the State
University of New York at Buffalo Law School and who had a Bachelor of Science,
Master of Science and Ph.D. degrees requested extra time for the bar exam because he
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oncile the applicant's achievement with the purported claims of a
reading disability.57 Most claimants are relatively high achieving sur-
vivors of academic rigor armed with graduate degrees. Entrance to
and completion of law and medical school place the learning disabled
among an elite minority. Professional schools exceed the reach of
most "normal learning" individuals. Moreover, such individuals, even
with a bona fide learning disability, may have mitigated its effects in
acquiring a higher education. Arguably, this self-accommodation
would place them outside the purview of the ADA's protection.58

Some courts, however, have taken an opposite view.59

An accurate definition of learning disability is frustrated by the
identifying science. The science supporting learning disabilities can-
not conclusively formulate an etiology, but can only exclude disabili-
ties attributable to external factors. Generally, individuals are
labeled learning disabled if a discrepancy exists between their poten-
tial ability and actual performance, and if the poor performance is not
attributable to socioeconomic factors. 60 Poor academic performance
which can be traced to environmental factors generally precludes a
learning disabled classification. 6 1 The prevailing diagnostic technique
labels one as learning disabled if the IQ score is more than some num-

had a learning disability. Argen v. New York State Bd. of Law Exam'rs, 860 F. Supp.
84, 85 (W.D.N.Y 1004).

57. A substantial number of applicants' requesting accommodations have claimed
to have a reading related difficulties. Vellutino, 63 B. EXAMINER, Nov. 1994, at 6.

58. There are a number of cases that have concluded that mitigating factors must
be considered. See Albertson's, Inc. v. Kirkingburg, 119 S. Ct. 2162, 2168-69 (1999);
Sutton v. United Air Lines, Inc., 119 S. Ct 2139, 2146 (1999); Murphy v. U.P.S., Inc.,
119 S. Ct. 2133, 2136-37 (1999).

59. The Second Circuit concluded that reasonable-accommodation which mitigate
the affects of a disability do not lessen ADA protections. See Bartlett v. New York State
Board of Law Examiners, 970 F. Supp. 1094 (S.D. N.Y. 1997). See also Arnold v. United
States Parc. Serv., Inc., 136 F.3d 854, 858-63 (1st Cir. 1999) (holding that ameliorative
measures should not be considered in determining whether plaintiff is disabled under
the ADA).

60. Generally, one is diagnosed as having a learning disorder when the individual's
achievement on standardized tests in reading, mathematics, or written expression is
substantially below that expected for the person's age, schooling and intelligence. The
expectation is usually set by the individual's performance on an IQ test. Statistical
approaches are used to establish a discrepancy exists between the individuals' achieve-
ment and IQ. See The Education of All Handicapped Children Act, Pub. L. No. 94-142,
89 Stat. 773 (1975) (codified as amended 89 U.S.C. §§ 1400-85 (1990)). In 1990, Con-
gress changed the name of the Act to the Individuals with Disabilities Education Act.
Individuals with Disabilities Education Act., Pub. L. No. 11-476, 104 Stat. 1141 (Oct.
30, 1990).

61. Clinicians diagnosing learning disorders are advised to take care that intelli-
gence testing procedures reflect adequate attention to the individual background be-
cause federal definition excludes consideration. Clinicians are also cautioned to
differentiate from normal variations in academic attainment and from scholastic diffi-
culties due to a lack of opportunity, poor teaching, or cultural factors. To accomplish
this goal, it is suggested that tests be used in which the individual's relevant character-
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ber of standard deviations above an achievement score. 62 The dispar-
ity approach is an inaccurate gauge that may result in misdiagnosis
depending upon the deviation standard employed. Selection of the ap-
propriate deviation is rather arbitrary because there is no universally
accepted benchmark. 63 However, the most widely used criterion is to
identify a student as learning disabled based upon a finding of a se-
vere discrepancy, means two or more deviations between expected and
actual achievement.64

Reliance on the IQ test as a fundamental diagnostic tool fuels the
controversy because IQ and cognitive exams measure neither innate
abilities nor abstract intelligence.65 Most psychologists agree that the
test measures particular expressions of intelligence in the form of
learned academic skills rather than innate abilities that depend on
the environment as well as genes. 66 Psychologists also explain that
intelligence is a complex and controversial subject that accords poorly
with standardized test measurement. 67 One psychologist has noted
that "intelligence does not exist in the abstract, but in a cultural con-
text, where it is inextricable from the vagaries of privilege and depri-
vation as well as their genes."68 Other psychologists concede that
intelligence tests overstate the difference one would observe if blacks

istics are represented in a standardized test or by employing an examiner who is famil-
iar with the individual's ethnic background.

62. Standard Deviation is a statistical index that depicts "margin of error." It is in
effect an estimate of how much any given score in a set of scores, can be expected to
deviate from that set of scores. The standard deviation is, itself, a mean score derived,
in part, by averaging the deviations of respective raw scores from the mean score. Thus,
in practical terms, if the average or mean score on a test is one hundred and the stan-
dard deviation is fifteen, any given score on that test can be expected to range between
eighty-five and one hundred fifteen, and the average person's score on the test should be
in the same range if the test is a reliable and valid measure of the skill it was designed
to measure.

63. See James McLesky, Nancy Waldron, and Steven A. Wornhoff, Factors Influ-
encing the Identification of Black and White Students with Learning Disabilities, 23 J.
LEARNING DISABILITIES 362 (1990).

64. McLesky, Waldron & Wornhoff, 23 J. LEARNING DISABILITIES at 362.
65. Because the IQ test is viewed as problematic, some psychologist have devel-

oped alternative measures of intelligence. See ROBERT J. STERNBERG, BEYOND IQ: A
TRIARCHIc THEORY OF HUMAN INTELLIGENCE (1985) (breaking down the structures and
mechanism of intelligence into components). See also Howard Gardner, FRAMES OF
MIND: THE THEORY OF MULTIPLE INTELLIGENCES (1983) (proposing the existence of seven

different types of intelligence involving linguistic, musical, spatial and logical-
mathematics).

66. See THE BLACK-WHITE TEST SCORE GAP (Christopher Jencks & Meredith Phil-
lips, eds. 1998).

67. Keith E. Stanovich, The Construct Validity of Discrepancy Definitions of Read-
ing Disabilities, in BETTER UNDERSTANDING, LEARNING DISABILITIES: NEW VIEWS FROM
RESEARCH AND THEIR IMPLICATIONS FOR EDUCATION AND PUBLIC POLICIES, 273, 285-90
(G. Reid Lyon, David B. Gray, James F. Kavanaugh & Norman A. Krasnegor eds.,
1993).

68. See generally THE BLACK-WHITE TEST SCORE GAP, supra note 66.
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and whites grew up in identical environments, even though they pos-
tulate that racial differences in test performance are to some extent
innate.6 9 Assuming, arguendo, that the test does accurately reflect
achievement, its reliability would nevertheless be compromised by the
pervasive correlation between social class and high achievement. 70

Individuals on the lower end of the social and economic scale tend to
under-perform on such tests. Intelligence tests therefore constitute a
biased estimate of innate ability, which is what non-psychologists
often mean by the word "intelligence." 7 1 Moreover, the IQ test cannot
be corrected by substantive alterations. Only emphasizing that the
test measures developed, rather than innate skills, and abilities can
eliminate the bias.7 2

The IQ test as an appropriate diagnostic tool is also suspect be-
cause the threshold norm employed for the identification has a dispa-
rate impact. 73 Students with learning difficulties may be identified as
learning disabled if their IQ level is "normal" or "near normal."7 4 For
example, students with learning disabilities must have measured in-
telligence levels of eighty-five or higher.7 5 Studies have indicated that
significantly more black students had IQ's below the normal or near
normal level than their white counterparts. 76 One study found that
the standard score comparison used to determine a severe discrepancy
produced a disproportionate racial identification - it over-identified
white students and under-identified black students.7 7 The commenta-
tor noted that "there is no apparent justification for the use of a nor-
mal or near normal intelligence criterion when it results in
dramatically disproportionate racial representation in the identifica-
tion of students with disabilities."7 8

69. Id.
70. Poverty, culture or inadequate instruction can adversely affect achievement.

One study noted that the median income of learning disabled students taking the Scho-
lastic Aptitude Test ("SAT") in 1980-83 was more than ten thousand dollars higher than
the median family income of the total population of college bound seniors. See WARREN
W. WILLINGHAM, MARJORIE RAGOSTA, RANDY ELLIOT BENNETT, HENRY BRAtN, DONALD
A. ROCK & DONALD E. PowERs, TESTING HANDICAPPED PEOPLE (1968). A considerable
body of research by scholars with vastly divergent ideological underpinnings documents
the correlation between educational attainment and social class.

71. See ARTHUR R. JENSEN, BIAS IN MENTAL TESTING (Free Press 1980).
72. See Susan Sturm & Lani Gunier, The Future of Affirmative Action: Reclaiming

the Innovative Ideal, 84 CAL. L. REV. 953, 968 (1996) (contending that standardized test-
ing is culturally biased and of questionable value).

73. McLesky, Waldron & Wornhoff, 23 J. LEARNING DISABILITIES at 362.
74. Id.
75. Gaye McNutt, The Status of Learning Disabilities in the States: Consensus or

Controversy?, 19 J. LEARNING DISABILITIES 12 (1986).
76. McLesky, Waldron, & Wornhoff, 23 J. LEARNING DISABILITIES at 363.
77. Id.
78. Id. at 365. Other researchers question whether any cut-off discrepancy score

method serves to meaningfully distinguish students. See Michael Rutter and William
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The manner in which learning disabilities are defined and diag-
nosed implicates race, economic and class-based discrimination.
When individuals, the benefactors of privilege and class, perform
poorly, it is assumed to be due to some neurological or organic source.
After all, as one commentator observed, these children "are by cultural
definition intelligent and enjoy a presumption of intelligence because
of their station in society."7 9 Similarly, poor children are by cultural
definition assumed dull, slow learners because of their place in the
societal hierarchy. Granted, some discernable performance differ-
ences do distinguish the two groups as the privileged generally per-
form better academically. Upper and middle-class students, however,
are not necessarily smarter than lower class or minority students, but
they sometimes possess greater academic skills. Accordingly, the dif-
ference results more from better-educated parents, better schools, and
the benefits of financial security than from native intelligence.8 0

The learning disabled often manifest characteristics that are
largely indistinguishable from poor academic development. In both
instances the individual may struggle with reading or thought organi-
zation. Ideally, the decision to accommodate the learning disabled
should rest on evidence that the required accommodation does not re-
flect an academic virtue. In the alternative, however, it could be rea-
sonably argued that both should be afforded legislative entitlements
to ameliorate the effects of their deficits. Some argue, however, that
despite the similarity between the learning disabled and a poor
learner, morality dictates a preference to the former. The argument is
that in the case of the learning disabled candidate, he or she cannot
help having the learning disability, while in the general case of weak
academic performance, the candidate bears responsibility for the per-
formance.8 1 If this is indeed so, the moral basis for preferring the
learning disabled candidate accords very poorly with diagnosing
learning disabilities based on a discrepancy between IQ scores and
reading scores. IQ scores are typically represented as measures of ba-
sic intellectual potential rather than achievement, while reading
scores are taken to reflect achievement, including effort. If one is con-
cerned with giving a fairer shot to applicants who work hard but have

Yule, The Concept of Specific Reading Retardation, 16 J. CHILD PSYCHOLOGY & PSYCHIA-
TRY & ALLIED DISCIPLINES 181 (1975).

79. Brian Mikulak, Classism and Equal Opportunity: A Proposal for Affirmative
Action in Education Based on Social Class, 33 How. L.J. 113, 118 (1990-91).

80. One researcher points out that it is wrong to assume that the distribution of
students attending college reflects the distribution of talent and intelligence instead of
socio-economics. See Leonard L. Baird, Relationships Between Ability, College Attend-
ance and Family Income, 21 RES. HIGHER EDUC., 373 n.4 (1984).

81. For arguments emphasizing the moral duties of society to respond to need. See
MICHAEL IGNITE, THE NEEDS OF STRANGERS (1989).
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underlying disabilities that limit their ability to perform well on tests,
it would be preferable to favor people who do substantially better on
reading tests than on IQ tests. Although these individuals may well
have, according to the underlying ideology of IQ testing, inherently
limited intellectual potential, they have nonetheless evinced the effort
to significantly exceed performance indicators. Assuming a morally-
based rationale for identifying some people as especially worthy of ac-
commodation, these are presumptively the people one wants to give a
better chance of becoming lawyers. The moral argument favors indi-
viduals who have achieved significantly more than their non-accom-
modated bar scores indicate, not those who do well on IQ test.

The predominant method of defining learning disabilities as ap-
plied to the bar exam context, has moral logic exactly backwards by
favoring people who do much better on potential oriented IQ tests over
people who do much better on "effort/achievement oriented" reading
tests. Relative inability to rapidly perform the mental operations nec-
essary to do well on IQ tests would be a better way to define learning
disabilities, at least for moral and legal purposes, than relative inabil-
ity to do well on a reading test, since the impairment might be due
more to insufficient effort and practice than to an underlying
disability.

The preferential treatment afforded to the learning disabled
seems to have resulted less from psycho-medical advances than from
the political efforts of the middle and upper class8 2 who wanted to dif-
ferentiate their children, who should have been doing well, from lower
class children from whom not much was expected.8 3 The group

82. See Louisa Cook Moats & G. Reid Lyon, Learning Disabilities in the United
States: Advocacy, Science, and the Future of the Field, 26 J. LEARNING DISABILITIES 282,
(1993). See also Donald Hammill, A Brief Look at the Learning Disabilities Movement in
the United States, 26 J. LEARNING DISABILITIES 295 (1993); GERALD COLES, THE LEARN-
ING MYSTIQUE, A CRITICAL LOOK AT LEARNING DISABILITIES 190 (1987).

83. The initial efforts to secure rights for handicapped children was a product of
the civil rights movement along with such advocacy groups as the National Association
for Retarded Citizens ("NARC") and the Council for Exceptional Children ("CEC"). In
the beginning, it was very much a grass roots effort to secure the right of free education
for non-white children. From the late 1950s to the early 1970s a disproportionate num-
ber of non-white children were identified as mentally retarded, placed in special educa-
tion classes or denied a public education. The constitutional right to public education
gained momentum with Brown v. Board of Education of Topeka, 347 U.S. 483 (1954),
when the Supreme Court defined the opportunity for education as a right which must be
made available to all on equal terms. The decision gave ammunition to those advocat-
ing for the rights of children. The activism and litigation in this area forged the founda-
tion for the initial federal legislation and lead to several federal cases defining the
constitutional right to public education. The two major cases were Pennsylvania Associ-
ation for Retarded Children v. Commonwealth of Pennsylvania, 343 F. Supp. 279 (E.D.
Pa. 1972) and Mills v. Board of Education of District of Columbia, 348 F. Supp. 866
(D.C. 1972). Both cases claimed that Equal Protection and Due Process violations re-
sulted from the discretion of school districts to exclude children from public schools. In
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wanted the entitlements afforded by special education legislation
without the attendant stigma associated with being a poor learner.8 4

This group eventually solidified into a powerful lobby, known as the
Learning Disabilities Association, which was responsible for the pas-
sage of a number of state statutes which provided services for children
with disabilities and increased professional activity. The following
quote from the first issue of the Journal of Learning Disabilities cap-
tures the underlying tenor and spirit of the movement:

When we worked with [Jaye, a learning disabled youngster]
for several nights on the assignment, but failed to make much
progress, all of us, - Jaye, Jim, and I became completely dis-
couraged. This was the first time that Jim decided Jaye was
simply "slow." I did not know what to think, but in tears I
said, "No, I don't think you're right .... Slow meant dull,
uninteresting, and also uninterested." These "cliches" simply
did not describe Jaye, for she was none of them! "Exuberant"
would better describe her than "dull" and "full of life;" "eager
to know" have been a part of her since birth. So, I was not
willing to accept the slow theory. The standard IQ test score
would never show this.., but the interpretation tests we give
enable us to determine what a child's potential is. Jaye has
greater potential than you would imagine... [;w]e must have
the opportunity to help this bright child.8 5

Because the ADA specifically provides for testing modifications,
and designates learning disabilities as an impairment warranting spe-

Pennsylvania Association, a class of plaintiffs (all African-American) challenged state
statutes that allowed school districts to limit services to mentally retarded children.
Pennsylvania Association produced a consent decree requiring the state to provide ac-
cess and training appropriate to the student's learning capacities. The Pennsylvania
Association case also outlined the protections that the state was required to provide
mentally retarded students and their parents. The court ordered the state to immedi-
ately provide a free education to every retarded person between the ages of six and
twenty-one years of age. Pennsylvania Association, 343 F. Supp. at 314-15. Mills in-
volved a broader range of disabilities than Pennsylvania Association. In Mills, the
plaintiffs sought relief for students suffering from mental retardation, behavioral
problems, emotional disturbances, and hyperactivity. The school district excluded all
children in this group from public school and did not provide alternate public education.
The school district claimed that it lacked the resources to educate children with these
problems. The Mills court ordered the district to provide "to each child of school age a
free and suitable publicly supported education regardless of the degree of the child's
mental, physical or emotional disability or impairment." Mills, 348 F. Supp. at 878.
The Mills court also discussed the due process protections that must be provided to
children and their parents.

84. See Christine Sleeter, Learning Disabilities: The Social Construction of a Spe-
cial Education Category, 53 EXCEPrIONAL CHILDREN 46, 47-48 (1986) (noting that the
avocation of an organic cause and use of the IQ-based criteria to distinguish learning
disabled from other poor performers allowed white middle-class parents to obtain spe-
cial benefits for their children).

85. KELMAN & LESTER, supra note 10, at 136.
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cial accommodations, the legitimacy of the classification as it pres-
ently exists has not been questioned. Frank Vellutino, the chief
consultant to the New York Board of Law Examiners, notes that "it is
of some interest that there have been relatively few (self-identified)
minority applicants requesting such accommodations and one won-
ders whether this is a consequence of the fact that the state and fed-
eral definition of learning disability do indeed discriminate against
minorities."8 6 Courts and examiners postulate that a learning disabil-
ity is a legitimate limitation, as defined, and proceed to evaluate each
individual's disability within questionable and limited parameters.
Little attention has focused on the broader issue of how class, race,
and economics influence the classification, even though by virtue of its
very definition, the learning disabled label implicates all these things.
Because the influence of poverty on learning difficulties precludes a
learning disability classification and because of the questionable un-
derlying science, it may be less tenable to sharply differentiate the
benefits individuals afforded with a certain label. More pointedly, le-
gally mandating divergent treatment between the learning disabled
and academically comparable applicants who have suffered from in-
ferior education and other external circumstances beyond their control
is both questionable and troubling.

III. REGULATORY FRAMEWORK

The regulatory framework for disabled individuals is a complex
web. Individuals are afforded protection by both federal and state
statutes.8 7 This section briefly reviews the federal regulatory frame-
work: its purpose, structure, and constitutional underpinnings.88

86. Vellutino, 63 B. EXAMINER, Nov. 1994, at 6-14. Dr. Vellutino argues that it is
inherently discriminatory to deny special accommodations to an applicant with low
reading and writing skills simply because she comes from a low socio-economic
environment.

87. For example, the New Jersey Law Against Discrimination, N.J. STAT. AI4N.
§§ 10:5-1-10:5-42 (West 1993), prohibits discrimination based on physical handicaps
since 1972 and mental disabilities since 1978. It applies to all New Jersey employers
regardless of the number of employees. The Law Against Discrimination defines the
term "handicapped" primarily as "suffering from physical disability, infirmity, malfor-
mation or disfigurement which is caused by bodily injury, birth defect or illness . .. ."
N.J. STAT. ANN. § 10:5-5(q) (West 1999). Because the definition covers handicaps that
do not necessarily influence the major life activities of an individual, the ADA affords
broader coverage. See Linda Wong, Jonathan J. Schelin, and Daniel J. Zirrith, Over-
view of the ADA: Legal Protections for Persons with Disabilities, 170 N.J. LAw. 8 (1995).
The courts have held that the Law Against Discrimination definition differs from the
ADA with respect to the major life activity component. See Failla v. City of Passaic, 146
F.3d 149, 154 (3d Cir. 1998); Nieves v. Individualized Shirts, 961 F. Supp. 782, 796 (D.
N.J. 1997).

88. See Sparboe, 30 WAKE FOREST L. REV. at 396-398 (providing a more detailed
discussion of the statutory framework).
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A. THE PURPOSE OF THE ADA

Congress enacted the ADA "to provide a clear and comprehensive
national mandate for the elimination of discrimination against indi-
viduals with disabilities."8 9 The seriousness of Congress' commitment
is evidenced by its incorporation of both the Commerce Clause 90 and
Fourteenth Amendment equal protection principles into the ADA's
coverage. 9 1 Equal protection jurisprudence involves different levels of
scrutiny depending on the classification involved and the rights in
question. There are two levels of inquiry, strict scrutiny and rational
basis. On the one hand, suspect classifications, typically those based
on gender, race, and fundamental rights,9 2 warrant strict scrutiny.
Governmental action infringing on this class of rights must be compel-

89. 42 U.S.C. § 12101(b)(1) (1994).
90. The federal government can legislate in an area only if it can show a constitu-

tional grant of power to do so. The broad interpretation of the commerce clause gives
Congress the power to regulate nearly any area that has a potential impact on inter-
state commerce. Consequently, all social legislation can trace its roots to the commerce
clause, which forms the constitutional basis. The Supreme Court decisions, however,
since passage of the ADA have limited Congress' power to employ the commerce clause
as the constitutional basis to abrogate a state's constitutional immunity under such
legislation. The ADA subjects the states to private damage suits for violation of its pro-
visions prohibiting discrimination against people with disabilities both in public and
private employment. Normally states are immune from private damage lawsuits. In
Seminole Tribe v. Florida, 517 U.S. 44 (1996), the Supreme Court ruled that Congress
could not abrogate state immunity under the Commerce Clause. Therefore, Congress
could only exercise such power under section five of the Fourteenth Amendment to en-
force the guarantee of equal protection. See Alsbrook v. City of Maumelle, 184 F.3d 999,
1002, 1006-07 (8th Cir. 1999) (holding that Title II of the ADA was not a valid exercise
of Congress' Fourteenth Amendment section five powers), cert. granted, Alsbrook v. Ar-
kansas, 528 U.S. 1146, cert. dismissed, 529 U.S. 1001 (2000); Brown v. North Carolina
Div. of Motor Vehicles, 166 F.3d 698, 702-10 (4th Cir. 1999) (holding that the state's
Eleventh Amendment immunity was not validly abrogated because Congress exceeded
its section five enforcement power in forbidding states, under the ADA, from charging a
fee to disabled persons to cover the cost of accessibility programs), cert. denied, 121 S.
Ct. 1186 (2001).

91. See Doe v. Judicial Nominating Comm'n, 906 F. Supp. 1534, 1538 (S.D. Fla.
1995). Because the ADA was promulgated expressly under the Congress' Fourteenth
Amendment powers, state actions (bar examiner decisions) to discriminate against bar
applicant's must be so closely related to the state's sovereignty that it would be immune
from federal anti-discrimination legislation. See 42 U.S.C. § 12101(a)(7) (1994) (using
the language of the equal protection doctrine). Congress' authority to abrogate the
state's constitutional immunity has recently come before the Supreme Court. See Board
of Trustees of University of Alabama v. Garrett, 121 S. Ct. 955 (2001) (holding that the
States are immune under the Eleventh Amendment from lawsuits brought by state em-
ployees in federal court in order to recover money damages from the state by reason of
the state's failure to comply with the ADA).

92. One commentator argued that equal protection jurisprudence should extend to
include classism. He noted that the "growing stratification infects and undermines the
progress to which equal protection jurisprudence has contributed in the socio-economic
contexts of race and sex." He concluded that classism calls for full-scale legal challenges
in tandem with the legal challenges to racism and sexism. See Mikulak, 33 How. L.J. at
113.
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ling in order to meet constitutional muster. On the other hand, claims
not involving either a suspect classification or a fundamental right are
reviewed under a rational basis standard that permits governmental
action if it is rationally related to legitimate governmental purpose.
The equal protection incorporation evidences Congress' desire9 3 that
all governmental discrimination based on disabilities be examined
under strict scrutiny.94

B. THE STRUCTURE OF THE ADA

The ADA is a remedial statute95 which permits filing a private
cause of action (state or federal),9 6 or a complaint regarding the action
with the Department of Justice when a request for accommodation is
partially or wholly denied. The applicant must establish the disability
and bear the expense of providing documentation but, if successful,
may be awarded attorney fees. 9 7

The ADA consists of five titles.98 Titles II and III regulate most
aspects of the bar exam. The ADA expressly authorizes the Equal Em-

93. The invocation of the Fourteenth Amendment's equal protection jurisprudence
seems to be a direct response to the Supreme Court's decision in City of Cleburne v.
Cleburne Living Ctr., Inc., 473 U.S. 432 (1985). In Cleburne, the Court concluded that
mental retardation and intellectual disabilities were not a quasi-suspect classification
and warranted only a rational basis scrutiny because they concerned the rights of such
a "large and diverse group." Cleburne, 473 U.S. at 442-47. The Court opined that it
might be better for the legislators to determine how to address the rights of the dis-
abled. Congress heeded the Cleburne Court's advice and explicitly stated that people
within disabilities are precisely the type that the Fourteenth Amendment intended to
protect. Id. at 442-43.

94. In practice however, varying levels of scrutiny may apply. For example, courts
evaluate discrimination based on sex by an intermediate scrutiny standard. See Craig
v. Boren, 429 U.S. 190, 197 (1976).

95. The ADA can be characterized as remedial legislation because it is designed to
answer the problem of discrimination. See ROBERT L. BURGDORF, JR., DISABILITY DIs-
CRIMINATION IN EMPLOYMENT LAW 9 (1995).

96. The legislative history of Title II indicates that Congress did not intend to re-
quire exhaustion of administrative remedies as a prerequisite to suits. See Report of the
House Committee on Education and Labor, H.R. REP. No. 485, 101st Cong., 2d Sess. pt.
2 (1990).

97. The ADA gives the court discretion to grant the prevailing party a reasonable
attorney's fee, including litigation expenses and costs. 42 U.S.C. § 12205 (1993). See
Fowler v. New York State Board of Law Examiners, 885 F. Supp. 66 (W.D.N.Y. 1994).
In Fowler, the bar applicant brought suit seeking special examination hours to accom-
modate her learning disability. After lengthy negotiations between Fowler and the New
York State Board of Examiners, the Board agreed to provide the accommodations. The
plaintiff requested attorney fees. The court held she was entitled to attorney fees for
her lawsuit because a causal connection existed between initiation of the suit and the
Board's decision to provide her with requested accommodations. The plaintiff was
awarded $11,323.46

98. Title I of the ADA prohibits discrimination against individuals with disabilities
in the areas of hiring, discharge, job benefits, or any other condition of employment. See
42 U.S.C. §§ 12112-17 (1994). Title II prohibits discrimination against a qualified indi-
vidual with a disability by a public entity. 42 U.S.C. §§ 12131-65 (1994). Title III pro-
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ployment Opportunity Commission ("EEOC")99 to promulgate regula-
tions implementing Title I, concerning discrimination in
employment,1 0 0 and the Department of Justice ("DOJ") to promulgate
regulations implementing Titles II101 and 111.102 Title II prohibits
discrimination in any service program or activity provided by a public
entity. The term includes any state or local government or any de-
partment, agency, or other instrumentality of a state or local govern-
ment accommodation operated by a private entity.10 3 Title III
regulates state bar examinations by stating that "any person that of-
fers examinations or courses related to applications, licensing, certifi-
cation, or credentialing for .. .professional . . .purposes shall offer
such examinations ."104 The regulation accompanying section
12189 states:

hibits discrimination based on a disability in places of public accommodations and
services operated by private entities. 42 U.S.C. §§ 12181-89 (1994). Title IV addresses
telecommunications and common carriers. 47 U.S.C. § 225 (1994). Title V addresses
miscellaneous provisions and exemptions. See 42 U.S.C. §§ 12201-13 (1994).

99. The EEOC is an administrative agency that was created by Title VII of the
Civil Rights Act of 1964. 42 U.S.C. 2000e-4(a) (1994).

100. See 42 U.S.C. § 12116 (1994). The EEOC is authorized to develop and imple-
ment regulations under Title I.

101. See 42 U.S.C. § 12134 (1994) (stating that the DOJ is authorized to enforce
Title II, which prohibits discrimination based on disability by public entities).

102. 42 U.S.C. § 12181(8) (1994).
103. It is well settled that the regulations apply to bar examiners. Despite the "pri-

vate entity" language, the term "person," as defined in the statute, includes the govern-
ment and governmental agencies." Pazer v. New York State Bd. of Law Exam'rs, 849 F.
Supp. 284, 286 (W.D. N.Y. 1994) (citing 42 U.S.C. § 2000e(a) (1988)). Section 12181(7)
provides:

The following private entities are considered public accommodations for pur-
poses of this subchapter, if the operations of such entities affect commerce -
(A) an inn, hotel, motel, or other place of lodging, except for an establishment
located within a building that contains not more than five rooms for rent or
hire and that is actually occupied by the proprietor of such establishment as
the residence of such proprietor; (B) a restaurant, bar, or other establishment
serving food or drink; (C) a motion picture house, theater, concert hall, sta-
dium, or other place of exhibition or entertainment; (D) an auditorium, conven-
tion center, lecture hall, or other place of public gathering; (E) a bakery,
grocery store, clothing store, hardware store, shopping center, or other sales or
rental establishment; (F) a laundromat, dry-cleaner, bank, barber shop, beauty
shop, travel service, shoe repair service, funeral parlor, gas station, office of an
accountant or lawyer, pharmacy, insurance office, professional office of a health
care provider, hospital , or other service establishment; (G) a terminal, depot or
other station used for specified public transportation; (H) a museum, library,
gallery, or other place of public display or collection; (I) a park, zoo, amusement
park, or other place of recreation; (J) a nursery, elementary, secondary, under-
graduate, or postgraduate private school, or other place of education; (K) a day
care center, senior citizen center, homeless shelter, food bank, adoption agency,
or other social service center establishment; and (L) a gymnasium, health spa,
bowling alley, golf course, or other place of exercise or recreation.

42 U.S.C. § 12181(7) (1994).
104. 42 U.S.C. § 12189 (1994).
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Any private entity offering an examination covered by this
section must ensure that the examination is selected and ad-
ministered so as to best ensure that, when the examination is
administered to an individual with a disability that impairs
sensory, manual, or speaking skills, the examination results
accurately reflect the individual's aptitude or achievement
level or whatever other factor the examination purports to
measure, rather than reflecting the individual's impaired
sensory, manual, or speaking skills (except where those skills
are factors that the examination purports to measure).1 0 5

C. A CIVIL RIGHTS STATUTE

The ADA is a civil rights statute 10 6 and draws on the remedial

and administrative scheme of the Civil Rights Act of 1964 as it seeks

to establish a relationship between those who act on bias and those
who are treated adversely.' 0 7 The structure of the ADA is based on

implicit analogy between the problems facing people with disabilities
and those faced by women and racial minorities. The ADA prohibits
seven types of discrimination,10 8 all of which, except the failure to rea-

sonably accommodate, are covered by Title VII of the Civil Rights
Act.' 0 9 In fact, the ADA's preamble begins by noting similarities be-
tween disability discrimination and "discrimination on the basis of
race, color, sex, national origin, religion, or age."" i0 The preamble
states that, like members of those protected categories,

[iindividuals with disabilities are a discrete and insular mi-
nority who have been faced with restrictions and limitations,
subjected to a history of purposeful unequal treatment, and
relegated to a position of political powerlessness in our soci-
ety, based on characteristics that are beyond the control of

105. 28 C.F.R. § 36.309(6)(i) (1999). The regulations to the ADA establish guide-
lines to private and public entities responsible for professional exams and licensing.
Section 309(b)(2) provides that 'required modifications to an examination may include
changes in the length of the time permitted for completion of the examination and adap-
tation of the manner in which the examination is given." 28 C.F.R. § 309(b)(2) (1999).

106. See generally Diller, 21 BERKLEY J. EMP. & LAB. L. 19 (suggesting that the civil
rights model may be inappropriate for disabled individuals because the conservatism of

the federal judiciary generally in the area of civil rights has resulted in narrowly de-
fined disability protections). See also Steven S. Locke, The Incredible Shrinking Pro-
tected Class: Redefining the Scope of Disability Under the Americans with Disabilities
Act, 68 U. COLO. L. REV. 107, 109 (1997) (arguing that what was once called the most
comprehensive civil rights act has been narrowed to where it is in danger of becoming
ineffective).

107. See generally Diller, 21 BERKLEY J. EMP. & LAB. L. 19.
108. See 42 U.S.C. § 12112(b) (1994).
109. See Pamela S. Karlan & George Rutherglen, Disabilities Discrimination, and

Reasonable Accommodation, 46 DuKE L.J. 1, 8-9 (1996) (providing a thorough parallel of
the discrimination provisions of the ADA and Title VII.)

110. 42 U.S.C. § 12101(a)(4) (1994).
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such individuals and resulting from stereotypic assumptions
not truly indicative of the individual ability of such individu-
als to participate in, and contribute to, society.'1 1

The ADA is unique in the family of civil rights statues. Generally,
civil rights statutes do not attempt to define a precise class, but pro-
hibit conduct based on factors that determine membership in a class.
In contrast, the ADA does not prohibit discrimination based on a disa-
bility but, rather, it attempts to define a protected class.112 The ADA,
singularly, requires the plaintiff to first establish membership in the
protected class. One commentator suggests that "[tihe requirement[s]
exist in part because 'disability, unlike race or sex, is a question of
degree, and all human abilities exist on a continuum.""' 13

The ADA was passed to broaden the protection against disability
discrimination into the private sector. Pre-ADA legislation failed to
address much of the daily discrimination faced by the disabled. 114 Be-
cause Congress mainly meant to expand existing protection it adopted
the core structure, terms, and requirements of its predecessor, the Re-
habilitation Act. 115

D. THE REHABILITATION ACT

Before the ADA, disabled individuals were primarily protected
under the Rehabilitation Act of 1973 ("Act"). 1" 6 The Act was the only
comprehensive law protecting individuals with disabilities. 1 17 Section
504 of the Act provides that "[n]o otherwise qualified handicapped in-
dividual ... shall, solely by reason of his handicap, be excluded from
the participation in, be denied the benefits of, or be subjected to dis-
crimination under any program or activity receiving Federal financial
assistance."118 The Act was amended in 1992 and the word "disabil-

111. 42 U.S.C. § 12101(a)(7) (1994).
112. See Robert Burgdorf, Jr., The Americans with Disabilities Act: Analysis and

Implications of a Second-Generation Civil Rights Statute, 26 HARv. C.R.-C.L. L. REV.
413, 441 (1991).

113. Note, Toward Reasonable Equality: Accommodating Learning Disabilities
Under the Americans With Disabilities Act, 111 HARv. L. REV 1560, 1561 (1998).

114. 42 U.S.C. § 12101(b)(4) (1994) (stating that Congress exercised authority 'to
address the major areas of discrimination faced day-to-day by people with disabilities").

115. See H.R. Doc. No. 101-485 (II), at 303, 309-10, 322, 336-37 (1990).
116. 29 U.S.C. §§ 701-97(6) (1994).
117. Disabled children were covered by the Individuals with Disabilities Education

Act, which requires that each state receiving federal financial support for its special
education programs must provide a free education to all children with learning disabili-
ties, which is individualized, appropriate to their specific needs, and in the least restric-
tive environment possible. 20 U.S.C. §§ 1400-91 (1994).

118. Rehabilitation Act of 1973, Pub. L. No. 93-112, § 504, 87 Stat. 355, 394 (1973).
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ity" was substituted for "handicap" throughout. The amendments also
provided that ADA standards would be applicable to the Act.1 19

Despite many similarities, the Act and the ADA diverge in two
critical aspects. Because the Act covered only federally funded pro-
grams,1 20 and bar examiners did not receive federal assistance, dis-
abled applicants had minimal statutory support in challenging board
decisions.1 21 In addition, the ADA affords protection to a disabled in-
dividual who satisfies the job requirements with the assistance of rea-
sonable modifications, while the Act requires that an individual meet
the program requirements notwithstanding the disability. Under the
Act, the disabled person has to demonstrate that she is qualified with-
out accommodation, despite having a disability.1 22

The Act's "otherwise qualified" provision has had draconian re-
sults. Disabled individuals often need special accommodations in or-
der to meet the threshold qualification. For example, in Southeastern
Community College v. Davis,1 23 the Court held that it was not dis-

119. 29 U.S.C. § 791(g) provides: "[tihe standards used to determine whether this
section has been violated in a complaint alleging non-affirmative action employment
discrimination under this section shall be the standards applied under title I of the
[ADA] (42 U.S.C. §§ 12111-213) and the provisions of sections 501 through 504, and 510,
of the [ADA] (42 U.S.C. §§ 12201-204 and 12210) as such sections relate to employ-
ment." 29 U.S.C. § 791(g) (1994).

120. The Act, however, applied to most law schools because nearly all of them re-
ceived federal assistance. Laura F. Rothstein, Bar Admissions and The Americans With
Disabilities Act, 32 Hous. LAW. 34 (Oct. 1994).

121. It should be noted that before the enactment of the ADA and the Act, disabled
individuals were arguably afforded some protection under Title VII of the Civil Rights of
1964. Protections, however, were limited at best. In addition, in Bartlett v. New York
State Board of Bar Examiners, the district court found that the board actually did re-
ceive federal funding. Bartlett v. New York State Bd. of Exam'rs, 970 F. Supp. 1094,
1118-19 (S.D. N.Y. 1997). The court reasoned that the New York examiners were sub-
ject to the Act because it did not refuse to accept federal funds as payment for disabled
applicant bar fees. Bartlett, 970 F. Supp. at 1118-19.

122. See Wood v. President & Trustees of Spring Hill Coll., 978 F.2d 1214 (11th Cir.
1992); Schuler v. University of Minn., 788 F.2d 510 (8th Cir. 1986); Crancer v. Board of
Regents, 402 N.W.2d 90 (Mich. Ct. App. 1986). In Wood, a student claimed she was
dismissed from college due to her disability of schizophrenia and filed a claim under the
Act. The Court of Appeals, stated that the basic test for determining whether a plaintiff
is "otherwise qualified" generally includes the consideration of whether reasonable ac-
commodation would have made the plaintiff able to meet the program requirements.
Wood, 978 F.2d at 1217, 1221-22. In Schuler, the court held that a doctoral student who
allegedly had a disability and was subsequently dismissed from doctoral program after
twice failing an oral examination was not an "otherwise qualified" person under the Act.
Schuler, 788 F.2d at 513-16. In Crancer, an applicant, who suffered post traumatic
stress disorder, was denied admission into the English Language and Literature Doc-
toral program at the University of Michigan. She sought relief, but was denied because
she failed to establish that she was qualified for relief for the educational opportunity in
spite of her handicap. Because she could not demonstrate that she was qualified, she
could not demonstrate that the University had to provide reasonable accommodations to
permit her to participate. Crancer, 402 N.W.2d at 91-93.

123. 442 U.S. 397 (1979).
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criminatory to refuse admission to a deaf nursing student because of
her inability to hear. 124 Davis requested individual faculty supervi-
sion when attending patients, and the elimination of certain required
courses. 12 5 The Court found that the college was not required to make
an accommodation for her deafness under section 504 of the Act be-
cause the ability to hear and understand patients was an essential
function of the nursing program which the school did not have to
waive. 126 Davis stands for the proposition that a plaintiff could only
receive accommodation if she could participate without them. One
commentator believed that the Supreme Court in effect granted a spe-
cial treatment to students who lacked a hearing impairment by con-
fining instructional activities to auditory instead of visual
communication. Many courts have followed Davis.127 Others have
called the term "otherwise qualified" a paradox, because if an individ-
ual could participate regardless of her disability there would be no
need for any special accommodation. 128

The Act inadequately protected scores of disabled citizens. Learn-
ing disabled bar applicants, in particular, were minimally insulated
from discrimination. Bar examiners, like most other testing services,
tended to make discretionary accommodations only for recognizable

124. Southeastern Cmty. Coll. v. Davis, 442 U.S. 397, 403 (1979). Southeastern was
the United States Supreme Court's first opportunity to interpret section 504 of the Re-
habilitation Act.

125. Davis, 442 U.S. at 407-08.
126. Id. at 405-07.
127. See Ellis v. Morehouse Sch. of Med., 925 F. Supp. 1529 (N.D. Ga. 1996). In

Ellis, the applicant was admitted to medical school, experienced trouble his first year,
and was subsequently diagnosed as having dyslexia. He received double time on exams
and his performance improved. In his third year, he failed a clerkship program. A pro-
fessor stated that Ellis lacked the fundamental skills and knowledge to pass. Later he
failed a class entitled "Surgery" because he was unable to perform required functions.
The plaintiffwas dismissed from the school and brought an ADA claim. The court found
there was no reasonable accommodation possible for simulation classes and that the
school was not required to substantially alter its program in order to accommodate him.
Ellis, 925 F. Supp. at 1533-35, 1538, 1547. See also Pushkin v. Regents of Univ. of Colo.,
504 F. Supp. 1292 (D. Colo.), affd, 658 F.2d 1372 (10th Cir. 1981). In Pushkin, a medi-
cal doctor with multiple sclerosis was denied admission to the University's psychiatric
program because of his disability. The court found that he was "otherwise qualified"
and able to meet the requirements of the program despite his handicap, because the
essential functions of the program were "intelligence, emotional stability, and physical
stamina," all of which the plaintiff possessed. Pushkin, 504 F. Supp. at 1293, 1299.

128. See Doherty v. Southern Coll. of Optometry, 862 F.2d 570 (6th Cir. 1989). The
court stated:

It is clear that the phrase 'otherwise qualified' has a paradoxical quality; on the
one hand, it refers to a person who has the abilities or characteristics sought by
the grantee; but on the other, it cannot refer only to those already capable of
meeting all of the requirements - or else no reasonable requirement could
ever violate [section] 504, no matter how easy it would be to accommodate indi-
viduals [with disabilities] who cannot fulfill it ....

Doherty, 862 F.2d at 574-75.

20011



CREIGHTON LAW REVIEW

physical disabilities. 12 9 The question, however, is whether this
broader coverage afforded to the disabled generally should extend spe-
cifically to the learning disabled.

IV. DECISIONAL LAW

The case law involving special accommodations for the bar exam
and other professional licensing examinations can be loosely grouped
into three categories, with some overlap. 13 0 The first category focuses
on what a learning disability is and whether the applicant's disability
qualifies; the second deals with issue of the appropriate accommoda-
tions; and the third discusses both issues. This section will review the
case law in each of the three groups to isolate the approaches to learn-
ing disability driven accommodation requests.

The soundness of the approaches will be evaluated on their partic-
ular merit. It is the author's underlying contention, however, that
each approach is inherently flawed in its failure to consider the
broader issues of class, race, or economics. The courts have adjudi-
cated from illegitimate substantive presumptions. The lack of candid
public discussion about the nature and meaning of learning disabili-
ties has resulted in poorly reasoned decisions. The court's inability to
formulate a cogent and efficient methodology likely stems in part from
the frailty of the foundation from which the judges launch.

It is of note that most of the major published decisions in this area
were rendered in New York or the Second Circuit. The jurisdiction
was flooded with special accommodation requests. 13 1 The New York

129. For example, Massachusetts bar examiners had a policy of allowing forty-five
extra minutes per three-hour exam for dyslexia and less for other disabilities. Deborah
Piltch, Jamie W. Katz, & Janine Valles, The Americans With Disabilities Act and Pro-
fessional Licensing, 17 MENTAL & PHYSICAL DISABILITY L. REP. 556 (1993) (citation
omitted).

130. In what may have been the first ADA bar applicant case, the Massachusetts
Supreme Judicial Court determined that the plaintiff, in Weintraub v. Board of Bar
Examiners, SJC No. OE-0087, was entitled to special accommodations. The plaintiff
sued the board just prior to the ADA's January 26, 1992 effective date. Piltch, Katz, &
Valles, 17 MENTAL & PHYSICAL DISABILITY L. REP. at 560 (citation omitted).

131. In February 1992, there were 2231 applicants for the New York bar exam and
seventy-one requests for accommodations, of which sixty-five were granted and four
were denied. Thirteen of the applicants claimed a learning disability. Ten of these were
granted and three were denied. Bartlett, 970 F. Supp. at 1104. In July 1992, there were
7436 applicants for the bar exam and one hundred fifty-two requests for accommoda-
tions. One hundred twenty-seven were granted and seven were denied. Twenty-six ap-
plicants requested accommodations on the basis of learning disabilities or attention
deficit disorder, twenty-one were granted and five denied. Bartlett, 970 F. Supp. at
1104. In February 1993, there were 2202 applicants for the bar and one hundred two of
these applicants requested accommodations. Eighty-eight were granted and eight were
denied. Nineteen applicants requested accommodations based on a learning disability
or attention deficit disorder, sixteen were granted, and three were denied. Id. In July
1993, there were 7373 applicants for the bar and one hundred eighty-one requested

642 [Vol. 34



LEARNING DISABLED BAR APPLICANTS

Board denied a significant number of the requests, which prompted
litigation and regulatory criticism.13 2 Unlike state boards else-
where,1 33 the New York examiners were reluctant to accept appli-
cants' expert testimony,1 3 4 and retained consultants to evaluate the
propriety of claims. 13 5

accommodations. One hundred fifty-five requests were granted, sixteen were denied.
Fifty-one applicants requested accommodations based on a learning disability or atten-
tion deficit disorder, thirty-seven of these were granted and fourteen denied. See Tamar
Lewin, U.S. Court Upholds Aid for Disabled on State Bar Exams, N.Y. TIMEs, Sept. 16,
1998, at Al (stating that of the 8791 applicants who took the July 1998 bar exam, four
hundred two requested accommodations and three hundred thirty-two received them, in
comparison to five years ago when one hundred eighty-one individuals requested accom-
modations and one hundred fifty-five received them).

132. The Board was investigated and criticized by the Department of Justice (DOJ).
The DOJ is empowered to investigate complaints about violations of the ADA when it
receives a complaint or believes an entity subject to its jurisdiction is violating Title II of
the ADA. See Michael T. Synder, Comment, An Examination of the New York State
Board of Law Examiner Policy Towards Individuals With Learning Disabilities, 62 AL_
BANY L. REv. 737, 744-46 (1998). The Board's polices regarding when requests for ac-
commodations had to be made violated various sections of the relevant regulations.
Synder, 62 ALBANY L. REV. at 745-46. Specifically, the DOJ found that:

The Board has refused to provide qualified individuals with disabilities the ac-
commodations necessary, based on the nature and severity of their disabilities,
to afford them an opportunity to demonstrate the legal knowledge and legal
reasoning ability that the examination purports to measure that is equal to the
opportunity afforded to others.

Id. at 746 n.49.
133. Most states make decisions based solely on the applicant's documentation; only

ten states use experts to verify the evaluation. See Bartlett, 970 F. Supp. at 1143 n.33.
134. In New York, applicants seeking special arrangements because of a disability

must file an accommodation request. The request must include written proof of a causal
connection between the disability and the applicant's inability to take the bar exam
under the usual conditions. In some instances, the board may also require additional
written proof, oral testimony, or examination of the applicant by a board-chosen expert.
These experts then evaluate the claims. See N.Y. COMP. CODES R. & REGS. tit. 22
§ 6000.4(a)-(d) (2000). New York Judiciary Law states:

The state board of law examiners shall provide a procedure for review of appli-
cations for review of applications for special arrangements from any person ap-
plying for examination for admission to practice as an attorney and counselor-
at-law which shall include provisions that if the applicant's claim for special
arrangements is denied, such board shall provide the applicant an appeal of the
decision before the full board prior to the date of the examination for which
such special arrangements were requested.

N.Y. JUD. LAw § 460-b (McKinney Supp. 2001).
135. The Board's lead consultant, Dr. Frank R. Vellutino, is the object of considera-

ble controversy. Vellutino is the author of several articles dealing with learning disabil-
ities. He has been criticized because of his almost sole reliance on Woodcock reading
tests to determine whether to grant or deny accommodations and his failure to person-
ally examine the applicants. Vellutino has noted that "almost all of the applicants re-
questing special accommodations on the bar exam have, to date, claimed to have
reading difficulties and related difficulties." See Vellutino, 63 B. EXAMINER, Nov. 1994,
at 6, 12. Dr. Vellutino believed that the only description of dyslexia that has a sem-
blance of a consensus is "a significant and severe deficiency in identifying printed words
as whole units and/or in identifying them phonetically, through the use of letter
sounds." Id. at 6-7. See Bartlett, 970 F. Supp. at 1131, 1136-37 (criticizing the use of
the Woodcock test for adults and finding Dr. Vellutino's definition as too narrow).
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Some state boards seemingly granted accommodations to avoid a
Department of Justice investigation and the attendant expense. Erica
Moeser, President of the National Conference of Bar Examiners, in an
address to the Conference of Chief Justices, explained that "[o]nce an
agency is the subject of an investigation, let alone an enforcement ac-
tion, there are simply inadequate resources with which to fight."1 36

She stated that the fear of federal enforcement lurks behind many ex-
aminer policy decisions. 137 The implication is that many states, with-
out due diligence, acquiesce to possibly unwarranted requests for
special accommodations.

A. WHAT IS A LEARNING DISABILITY?

Four cases will be examined in this section. Three cases, Pazer v.
New York State Board of Law Examiners,'13 Argen v. New York State
Board of Law Examiners,13 9 and Christian v. New York State Board of
Law Examiners, °4 0 dealt with what constitutes a learning disability
for purposes of the bar exam. Each claim was brought in the form of a
preliminary injunction.1 4 ' The fourth case in this area, Price v. Na-
tion Board of Medical Examiners,142 involved the National Board of
Medical Examiners, but it is instructive.

In Pazer, the plaintiff sought to compel the Board to provide ac-
commodations. 143 He claimed the learning disability in visual

136. Erica Moeser, The Future of Bar Admissions and the State Judiciary, 72 NOTRE
DAME L. REV. 1169, 1171 (1997). Moeser, at the time, was President of the National
Conference of Bar Examiners and past Chairperson of the Section of Legal Education
and Admissions to the Bar of the American Bar Association. In an address to the Con-
ference of Chief Justices, she discusses the impact the federal government has had on
state bar admissions decisions and character fitness determinations.

137. Moeser, 72 NOTRE DAME L. REV. at 1171-72.
138. 849 F. Supp. 284 (S.D.N.Y. 1994).
139. 860 F. Supp. 84 (W.D.N.Y.1994).
140. 899 F. Supp. 1254 (S.D.N.Y. 1995).
141. The traditional test for injunctive relief was employed and included the follow-

ing inquiry: (1) whether the plaintiff will suffer irreparable harm, (2) the likelihood of
success on the merits, and (3) the public interest at stake in the matter. Next, the test
requires one to balance the harm to the plaintiff against any potential injury to the
defendant. See Sparboe, 30 WAKE FOREST L. REV. 391, 415-15 (1995). The author pro-
vided a critical discussion of the court's employment of the injunctive relief standard to
learning disabled bar applicant cases. The author concluded that the courts need to
clarify the definition of irreparable harm and reduce its emphasis on the economic harm
caused when the applicant is delayed entry into the workplace results from a denial of
special accommodations. Id. at 415-25.

142. 966 F. Supp. 419 (S.D. W. Va. 1997).
143. The plaintiff sought a preliminary injunction to obligate the board to provide

his requested accommodations. Pazer, 849 F. Supp. at 285. Pazer requested that he be
allowed four days to complete the exam instead of two, and that he be provided "with
use of a computer with word processing, spell checking, and abbreviation expanding
software, permission to record his answers to the multiple choice portion of the exam in
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processing known as dysgraphia. 144 The plaintiff presented evidence
of a discrepancy between his inherent capacity and test perform-
ance. 14 5 The Board's expert argued that a bar applicant, learning dis-
abled or otherwise, should have at least the reading capacity of an
ordinary person, which is about the fifth- or sixth-grade level. The
court recognized that in some instances an inference could be drawn
from the discrepancy that the person was learning disabled even if the
applicant met the ordinary fifth- or sixth-grade standard. 146 How-
ever, in this instance, the court was not persuaded,1 4 7 and the plain-
tiffs request for injunctive relief was denied. 148 The court stated that
the disparity could result from a number of factors, such as "stress,
nervousness, cautiousness and lack of motivation. 1 4 9 The Pazer court
opined that a disparity between innate ability and test performance
did not as a matter of law compel the conclusion of a learning disabil-
ity.1 50 The court reasoned that to conclude a disparity existed because
of the slightest discrepancy would, as matter of law, compel the court
to find that every underachiever was in fact learning disabled. 15 1

In Christian, the plaintiff claiming a learning disability of dys-
lexia sought various special accommodations in New York and New
Jersey. The New York Board denied the plaintiffs request, 15 2 but the
New Jersey examiners granted the request, and she passed in that

the test book, and a location designed to minimize distractions." Pazer, 849 F. Supp. at
286.

144. Dysgrahpia is a visual processing disability.
145. Pazer, 849 F. Supp. at 286.
146. Id. at 286-87.
147. Pazer scored in the sixty-second percentile on the timed Woodcock-Johnson-

Spatial Relations test and in the sixty-fourth percentile on a timed reading test. Both
scores are within the average range for adults. Pazer, 849 F. Supp. at 287.

148. Pazer, 849 F. Supp. at 287. While Pazer and the other cases to be discussed in
this group are of interest primarily because of the substantive interpretations of what
constitutes a learning disability, the procedural context is notable. Because Pazer re-
quested a preliminary injunction, the court employed the traditional injunctive relief
standard. The traditional test for preliminary injunction is: (1) whether the plaintiff
will suffer irreparable harm; (2) the likelihood of success on the merits; and (3) the
public interest. See 11 CHARLES ALAN WRIGHT AND ARTHUR MILLER, FEDERAL PRACTICE
AND PROCEDURE § 2948 (1995). In Pazer, the court looked primarily to the issue of irrep-
arable harm. The court focused on the timing, and found "any so called irreparable
injury is largely the result of Pazer's decision not to seek judicial relief sooner." Id. at
287. Pazer sought relief after the first exam results were reported and after he had
secured a job; therefore, the court found that no irreparable harm existed. Other courts
have evaluated injunctive relief from the economic vantagepoint of irreparable harm.
See Christian, 899 F. Supp. at 1256.

149. Pazer, 849 F. Supp. at 287.
150. Id.
151. Id.
152. On the advice of board expert, Dr. Vellutino, the court found that the plaintiffs

documentation did not support a finding of a disability. The opinion failed to explain
the essence of the documentation; it only noted that one doctor was a psychologist and
the other a clinical professor of neuropsychology. Christian, 899 F. Supp. at 1255-56.
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state. Subsequently, Christian applied again to New York and sub-
mitted documentation from a clinical psychologist. 15 3 On the advice of
Dr. Vellutino, the Board found that the documentation did not support
a finding of a disability. 15 4 The Board offered minor amenities, but
again denied the time request. Christian applied for injunctive relief.
The court denied the applicant's request because the plaintiff failed to
show that she was irreparably harmed. 155 The court did not reach the
issue of what constituted a learning disability. Injunctive relief was
denied because the court reasoned that the plaintiff could wait for her
day in court and an award of damages could cure the time lost.1 5 6

Arguably, the court's strict interpretation of the technical injunctive
relief standard was misplaced. 15 7

Pazer and Christian can best be read as proposing that a learning
disability may exist if there is a discrepancy between inherent capac-
ity and performance as measured by achievement and IQ tests. Pazer,
in particular, seems to imply that the court might grant accommoda-

153. Previously she submitted documentation from professors of psychology and
neurology.

154. Christian, 899 F. Supp. at 1255.
155. The plaintiff was attempting to sit for the February 1994 bar exam. In Decem-

ber of 1993, she requested special accommodations, which were denied. On January 31,
1994, the board again denied the request. On February 5, 1994, the applicant appealed
but again was denied. The applicant then filed lawsuit on February 15, 1994. She re-
quested the preliminary injunction claiming that having to wait for the lawsuit to reach
court later would result in irreparable harm. Applying the traditional injunctive relief
analysis, the court noted that a delay into the profession did not cause irreparable
harm. The court noted that the plaintiff was admitted in New Jersey and could practice
there. Christian, 899 F. Supp. at 1255-56.

156. It seems the fact the plaintiff was licensed in New Jersey and could practice
there weighed heavily in the decision of the court.

157. It appears that the ADA contemplates temporary injunctive relief as a proper
remedy for acts of discrimination. Section 12188, dealing with the enforcement of Title
II, incorporates provisions of 42 U.S.C. § 2000a-3(a), which states:

Whenever any person has engaged or there are reasonable grounds to believe
that any person is about to engage in any actor practice prohibited by section
2000a-2 of this title, a civil action for preventative relief, including an applica-
tion for a permanent or temporary injunction, restraining order to other order,
may be instituted by the person aggrieved ....

42 U.S.C. § 2000a-3(a) (1994). By incorporating this provision in the ADA Congress
seemed to recognize that discriminatory acts against people with disabilities are a type
of injury for which injunctive relief is appropriate because by their nature the perni-
cious effect of such discrimination may be hard to quantify monetarily. Moreover, sec-
tion 12133, providing for enforcement under Title II, incorporates the remedial section
of the Rehabilitation Act. Under the Act, actions of individuals with disabilities on a
number of occasions have granted relief in the form of a preliminary injunction to pre-
vent on going discrimination in violation of the federal law. See Chalk v. United States
Dist. Court Cent. Div., 840 F.2d 701 (9th Cir. 1988); Gruber v. Bethlehem Area Sch.
Dist., 550 F. Supp. 418 (E.D. Pa. 1982). These courts based their rulings on the fact that
the individual with the disability cannot recoup in money damages what would be lost if
the discrimination were permitted to continue until a ruling on the 504 claim was
rendered.
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tions if the expert testimony establishes that an individual with above
average capacity performs within the average range on various tests.
The next two cases, Argen and Price, adduced a comparative standard
to determine whether an individual's learning difficulty was legally
cognizable.

In Argen, the plaintiff claimed a disorder, which severely im-
paired his ability to learn and read as quickly as non-disabled individ-
uals. Argen presented evidence that his performance improved
significantly on the LSAT once he was granted extra time.15 8 The
plaintiffs two expert witnesses reached differing conclusions from the
same battery of tests. One clinician concluded that the plaintiff suf-
fered from a language learning disability, which suggested a left brain
dysfunction. The other concluded that the applicant suffered from a
"non-verbal right hemisphere" disability.1 5 9 The plaintiffs experts
testified that Argen placed in the thirty-third and thirty-fourth per-
centiles on various reading and word identification tests and that his
reading scores exceeded the normal range. The Board's expert, Dr.
Vellutino, rejoined that the consensus in the scientific community was
that learning disabled persons should have reading subtest scores
that were below average. Because the plaintiffs reading scores com-
pared favorably with the normal range, the court found that the plain-
tiff failed to establish a disability.

In Price, three medical students sought injunctive relief to compel
the National Board of Medical Examiners ("Medical Board") to grant
them extra time and separate rooms to take the medical licensing
exam. At issue in Price was the interpretation of the phrase "substan-
tially limits" in connection with the definition of disability under Title
III of the ADA.160 The court concluded that an impairment "substan-
tially limited" a person's major life activity when the individual's im-
portant life activities were restricted as to the conditions, manner, or
duration under which they can be performed in comparison to most

158. Argen had a bachelor's degree from Syracuse and master's and doctorate de-
grees from SUNY-Buffalo. He had taken the LSAT on three different occasions scoring
in the sixth, fifteenth, and twenty-eighth percentile. A specialist with a Ph.D. in Special
Education evaluated Argen and concluded that he had language-processing problems.
The person who conducted the evaluation was not a licensed psychologist or authorized
to conduct psychological testing. Argen, however, was granted double-time on his
fourth attempt on the LSAT and scored in the seventy-first percentile. He was then
admitted to law school.

159. Argen presented two expert witnesses. The expert who tested him in 1989 tes-
tified that Argen suffered from a specific developmental language disability as indicated
by his below average performance on the Spelling Pattern Test, Associate Memory Test,
and Sentence Repetition Test. The court found that the Spelling Pattern Test developed
by the expert was not formed for adults. The second expert, Dr. Langer, found Argen
deficient in spelling, phonetics and word analysis.

160. Price, 966 F. Supp. at 422.
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people in the general population. The court found that the plaintiffs
were able to learn as well as, or better than, a non-disabled person
and, therefore, they were not substantially limited in the major life
activity of learning. 161

Price proposed that the individual must have an impairment, and
she must show that the impairment restricts the ability to perform a
major life function in comparison to most people. The court reasoned
that the most popular approach would promote a uniform and predict-
able application of the ADA. The court reasoned that it was "ill-suited
for determining whether a particular medical diagnosis is accu-
rate,"1 62 and better suited "to determine whether a disability limits an
individual's ability in comparison to most people."16 3

Argen and Price endorsed the same approach, but relied on differ-
ent evidence. Argen focused on a comparison of the plaintiffs reading
ability to that of the average reader, as evidenced by reading test
scores. Price focused on a comparison of the applicant to the average
person, as evidenced by the applicant's own prior academic achieve-
ment. 164 Price has been criticized because commentators question
whether Congress intended that a disabled individual should have "no
more than an average level of socio-economic and educational
success."

16 5

The Price court rejected the Pazer reasoning. In Pazer, the court
implied that that there might be "some merit to the argument that a
disparity between inherent capacity and performance on a test may
... permit the inference that an individual has a learning disability,

even though that individual's performance has met the standard of
the ordinary person."1 6 6 The Pazer decision seems to imply that the
court might grant accommodations even if the expert testimony estab-
lishes that the individual with above average capacity had performed
within the average range on various tests.

161. Id. There were three plaintiffs in this case: Price, Singleton, and Morris. Price
earned a 3.4 GPA in high school and graduated from Fuhrman University with a 2.9
GPA. Price graduated from high school and college without accommodation, but was
admitted to medical school based on MCAT scores with testing accommodations. Id. at
423. Singleton was in a gifted program from second grade to high school, was the state's
debate champion and graduated with 4.2 GPA. He was admitted to the United States
Naval Academy and received a bachelor's degree in physics from Vanderbilt. Morris
was a National Honor Student in high school, graduated from Virginia Military Insti-
tute, and earned a 3.5 GPA in post undergraduate courses he took at Shepard College to
meet the requirements for medical school.

162. Price, 966 F. Supp. at 427.
163. Id.
164. Id. at 424-25.
165. Note, 111 HARv. L. REV. at 1570.
166. Pazer, 849 F. Supp. at 287.

[Vol. 34



LEARNING DISABLED BAR APPLICANTS

Some commentators condemn Price as being too exclusive because
it precludes a learning disabled person who has achieved a measure of
success from being granted accommodation. They argue that the stan-
dard discriminates against high achievers. Given the profiles of the
applicants in Price, however, it is difficult to reconcile such a charac-
terization. The Price plaintiffs were extremely high achievers
throughout high school and college without the benefit of special ac-
commodations. To offer accommodation under these circumstances
would seem contrary to the aims of the ADA - to put those with disa-
bilities on an equal footing with non-disabled Americans.

B. WHAT CONSTITUTES A REASONABLE ACCOMMODATION?

In DAmico v. State Board of Bar Examiners,16 7 a plaintiff with a
severe visual disability requested four days to take the bar exam
rather than two so that her eyes could rest. The board agreed to pro-
vide a taped examination and an amanuensis (someone to read to her
and take dictation), but refused to administer the exam over four days
because of security concerns. Instead, the board offered her unlimited
time on the two exam days. The plaintiff sought injunctive relief. Af-
ter examining the plaintiffs physician's report, 168 the court ruled that
the exam could be conducted over four days with five hours of daily
testing. The court viewed the question of disability as a medical,
rather than a testing, decision and opined that the treating physi-
cian's report should be afforded great weight.169

The issue of reasonable accommodations was also addressed in
Clement v. Virginia Board of Law Examiners.170 In Clement, the
plaintiff sued the Board claiming discrimination because of her learn-
ing disability. The Board allowed the plaintiff to take the exam six
times. Each time they increased the accommodation because the
plaintiff claimed that the prior accommodation had been insufficient.
On her final attempt, the Board afforded twice the allotted time over a
four-day period with three-hour rests between the two sessions on
each day. The plaintiff, however, requested a full day of rest between
each testing day.1 71 The court denied the request, finding the plaintiff
had been reasonably accommodated.

167. 813 F. Supp. 217 (W.D.N.Y. 1993).
168. The physician had served as plaintiffs doctor for twenty years. D'Amico v.

State Bd. of Law Exam'rs, 813 F. Supp. 217, 221 (W.D.N.Y. 1993).
169. D'Amico, 813 F. Supp. at 222.
170. No. 96-2479, 1997 U.S. App. LEXIS 27951 (4th Cir. Oct. 10, 1997).
171. The district court concluded "that Clement's claim was barred by the applicable

statute of limitations." Clement v. Virginia Bd. of Bar Exam'rs, No. 96-2479, 1997 U.S.
App. LEXIS 27951 at *1 (4th Cir. Oct. 10, 1997). The Fourth Circuit held that, even
assuming the plaintiffs lawsuit was timely filed, the Board had provided reasonable
accommodations.
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Bar applicants have requested a variety of accommodations rang-
ing from computers, separate testing rooms, and an amanuensis, to
large-type examinations. Physical accommodations are rarely denied
unless a security breach is at stake.1 72 The most contentious request,
however, has been for extra time to take the exam. Some applicants
have insisted that slow reading, or the inability to concentrate for long
periods, necessitated the extra time in order to finish the exam.
Others have sought the extra time to combat fatigue or eyestrain.

Examiners have little legislative guidance on what constitutes a
reasonable amount of extra time. Though the regulations offer some
guidance, the statute is silent as to what amount of time is considered
reasonable. 173 The National Conference of Bar Examiners recom-
mends time and one-half.174 The courts have had to fashion fact-spe-
cific remedies. There is a paucity of cases dealing specifically with
special time accommodations which is probably attributable, in part to
the willingness of courts to simply grant, without much haggling, the
request once the plaintiff passes the threshold of establishing a disa-
bility, 175 and in part, to the plaintiffs failure to establish a disability
in the first instance, and consequently preventing further considera-

172. In D'Amico, 813 F. Supp. at 221, the Board argued that allowing extended time
over four days was a security concern, but the court rejected the argument, stating that
the security issue could be addressed. Id.

173. The regulations activating Title II of the ADA explicitly outlines examples of
accommodations which may be given: "[required modifications to an examination may
include changes in the length of time permitted for completion of the examination and
adaptation of the manner in which the examination is given." 28 C.F.R. § 36.309 (b)(2)
(2000). The auxiliary aids and services required by this section may "include taped ex-
aminations, interpreters or other effective methods of making orally delivered materials
available to individuals with hearing impairments, Braille or large print examinations
and answer sheets or qualified readers for individuals with visual impairment or learn-
ing disabilities . . . ." 28 C.F.R. § 36.309(b)(3) (2000). The comments to Title II state:
"[a]ny such authority that is covered by section 504, because of the receipt of Federal
money, or by Title II, because it is a function of a State or local government, must make
all of its programs accessible to persons with disabilities which includes physical access
as well as modifications in the way the test is administered e.g., extended time, written
instructors, or assistance of a reader." 56 Fed. Reg. 35572 (July 26, 1991) (to be codified
at 28 C.F.R. § 36.309).

174. See June Peterson Smith, NCBE Guidelines for Testing Disabled Applicants,
60 B. EXAMINER, (Feb. 1991), at 28.

175. Some requests have facially appeared to be excessive. For example, in Chris-
tian, the applicant requested: (1) double time for each section of the examination over a
four-day period; (2) enlarged-type examinations for the multi-state and essay questions;
(3) use of a computer with a word processor and spell-checker for essay questions; (4)
opportunity to take the examination in a separate room so that plaintiff may read aloud;
(5) scrap paper to outline essay questions; (6) a seat near the bathroom; (7) with respect
to the multiple choice questions, permission to handmark letters on the question sheet
grid; and (8) an order that the Board be required to train both the handmarked question
sheet and the answer grid for later verification purposes. Because the court was uncon-
vinced of the plaintiffs learning disability, it agreed only to allow the plaintiff to use
scrap paper and a seat near the bathroom. Christian, 899 F. Supp. at 1254-57.
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tion of the time issue.1 76 However, because each learning disabled in-
dividual is different, it is perhaps difficult to establish a bright-line
rule of what constitutes reasonable time accommodations.

C. LEARNING DISABILITY AND REASONABLE ACCOMMODATION

This section will examine the leading circuit decision, Bartlett v.
New York State Board of Law Examiners,17 7 which addressed defini-
tions of both learning disability and reasonable accommodation. The
critical question in Bartlett was whether the plaintiffs reading diffi-
culties interfered substantially with her ability to learn, which would
require a comparison to those of "the average person in the general
population or if interfered with the life activity of work, which would
require a narrower standard of comparison with the "average person
having comparable training, skills and abilities."178

Bartlett was a fifty-year-old law graduate with an extensive edu-
cation background. 179 She failed the bar exam four times and re-
ceived no special accommodations. She failed a fifth time after being
granted a one and one-half time increase.' 8 0 On her next attempt,
Bartlett asked for double time, permission to tape record her essays
and the opportunity to circle the multiple choice answers in the test
booklet. The Board denied the request. Bartlett sued, contending
that her disorder that impaired her ability to read constituted an ADA
disability. She claimed to be substantially limited in the major life
activities of learning, reading, writing, studying, and, alternatively,
working.181

176. For example, both Christian and Pazer involved a request for extra time. Each
plaintiff sought preliminary injunctive relief. Because the courts found that the appli-
cants failed to show irreparable harm, there was not full discussion of the merits of the
request.

177. 970 F. Supp. 1094 (S.D.N.Y. 1997).
178. Bartlett v. New York State Bd. of Law Exam'rs, 970 F. Supp. 1094, 1117, 1120

(S.D.N.Y.), reconsideration denied, 2 F. Supp. 388 (S.D.N.Y. 1997), and affd in part,
rev'd in part, 156 F.3d 321 (2d Cir. 1998), cert. granted, New York State Bd. of Law
Exam'rs v. Bartlett, 527 U.S. 1031 (1999).

179. Doctor Marilyn Bartlett received a Bachelor of Science in Education; a Master's
in Special Education, Educational Disturbances in Children in 1976 from Boston Uni-
versity with a 3.8 grade point average; and Ph.D. in Educational Administration from
NYU in 1981. She graduated from Vermont Law School in 1991 and worked for a year
with a New York law firm. At the firm, Bartlett compensated for her disability by com-
ing in early and leaving late, but only billing for eight hours. Bartlett, 970 F. Supp. at
1101.

180. On her fifth try, Bartlett received fifty percent more time than other test tak-
ers, a private room, and an assistant who read her the exam questions. After failing
Bartlett claimed that the reader distracted her with unnecessary noise caused by
munching loudly and unwrapping food.

181. The Department of Justice Title II regulations do not define the interpretative
guidelines to Title II which state that "Title II... incorporates those provisions of Titles
I and III of the ADA that are not inconsistent with the regulations implementing [the
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At trial, Bartlett argued that for the purposes of evaluating her
reading ability she should not be compared to people with a "compara-
ble educational achievement" because she could not read in the same
manner and for the same duration as other law students. The district
court opined that the bar exam is not intended to test the applicant's
ability to read or perform under specific time restraints because these
skills are not essential to the practice of law.18 2 The court noted that
blind individuals read only in Braille, but have been able to compe-
tently practice law.18 3 The court concluded that the plaintiff was dis-
abled after finding that she was substantially limited in her ability to
learn and work. The court granted, among other things, double-time
over four days to take the exam.

The effect of self-accommodation in mitigating a disability was a
significant issue in Bartlett. Upon graduation from college, the plain-
tiff worked as a teacher who employed phonetics as a teaching tool.
The experts surmised that using phonetics enabled the plaintiff to
achieve higher reading scores than what would have otherwise been
expected from one with her condition. Bartlett's reading test results,
however, indicated a reading level substantially below that of both the
average college and law student. The Board argued that the mitiga-
tion resulting from the plaintiffs work experience should be weighed
and could possibly preclude a disability determination. The district
court found that this mitigation did not preclude a finding of substan-
tial limitation in the major life activity of learning because her read-
ing level was still lower than that of the average law student.1 8 4

The court then proceeded to determine whether the plaintiffs
learning limitation impaired her ability to work. Under this limita-
tion, the plaintiff only needed to show that she was "significantly re-
stricted in the ability to perform either a class of jobs or a broad range

Rehabilitation Act] 28 C.F.R. app. A § 35.103 (1998). Therefore courts turn to the regu-
lations under Titles I and III for a definition of "substantially limits" in claims arising
under Title II.

182. Bartlett, 970 F. Supp. at 1130.
183. Id.
184. The EEOC regulations provide that the following factors should considered in

determining a substantial limitation in the major life activity of "working:"
(A) The geographical area to which the individual has reasonable access; (B)
The job from which the individual has been disqualified because of an impair-
ment, and the number and types of jobs utilizing similar training, knowledge,
skills or abilities, within that geographical area, from which the individual is
also disqualified because of the impairment (class of jobs); and/or (C) The job
from which the individual has been disqualified because of an impairment, and
the number and types of other jobs not utilizing similar training, knowledge,
skills or abilities, within that geographical area, from which the individual is
also disqualified because of the impairment (broad range of jobs in various
classes).

29 C.F.R. § 1630.2 (j)(3)(iii) (1998).
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ofjobs in various classes... as compared to the average person having
comparable training, skills, and abilities."18 5 The court opined that
the bar exam was essentially an employment test and that Bartlett
would not be able to compete on a level playing field if her disability
precluded her from becoming an attorney. The court continued that
"[w]ithout the successful passing of the bar examination that can only
come after one has been given a fair opportunity to compete on the
examination . . .a law school graduate is effectively excluded from
performing a 'class of jobs." 18 6 This finding was based on the fact the
plaintiffs reading level was lower than the average law student's.1 8 7

On appeal, the Second Circuit affirmed the result, but rejected the
district court's analysis along the lines of disabled in terms of the ma-
jor life activity of working. l88 The appellate court reasoned that the
ability to self-accommodate 8 9 did not negate a finding of substantial
limitations in the ability to learn because the dispositive measure was
a reading test, which failed to properly account for her reading impair-
ment. 190 The appellate court concluded that the lower court should
not have employed the two tier analysis to determine whether the
plaintiff was limited in the activity of learning and whether she was
substantially limited in the life activity of working. The Second Cir-
cuit relied on a DOJ promulgation, which stated that "[i]f an individ-
ual is substantially limited in any other major life activity, no
determination should be made as to whether the individual is sub-
stantially limited in working."19 1 Accordingly, the Circuit Court

185. Bartlett, 970 F. Supp. at 1120 (citation omitted) (emphasis added).
186. Id. at 1121.
187. Bartlett's reading test results, in the fourth percentile of a college student's

range, indicated a reading level substantially below that of both college and law
students.

188. The New York Board of Law Examiners argued on appeal that the district
court: "M(1) erred in refusing to defer to its determination that Dr. Bartlett is not dis-
abled; (2) erred in concluding that Dr. Bartlett is disabled in her ability to work and
thus entitled to accommodations in taking the bar examination." Bartlett v. New York
Bd. of Law Exam'rs, 156 F.3d 321, 326 (2d Cir. 1998), cert. granted, New York State Bd.
of Law Exam'rs v. Bartlett, 527 U.S. 1031 (1999).

189. The Bartlett court cited three cases in support of its finding that self-accommo-
dation did not influence a disability finding. See Doane v. City of Omaha, 115 F.3d 624,
627-28 (8th Cir. 1997) (concluding that the police officer's personal adjustment to being
blinded in one eye did not foreclose a finding that he was disabled under the ADA);
Wilson v. Kansas City, Mo. Bd. of Police Commr's, 872 F. Supp. 682, 685 (W.D. Mo.
1995) (finding the plaintiff was disabled because he lost the use of one hand, however,
not addressing the issue of self-accommodation); Stinell v. Pennsylvania State Police
Dept., 964 F. Supp. 898, 906-07 (E.D. Pa. 1997) (noting the plaintiffs use of eyeglasses
did not foreclose a finding that he was substantially limited in the major life activity of
seeing).

190. Interestingly, the appellate court found a disability of reading instead of
learning.

191. 29 C.F.R. 1630 app. § 1630.2 (j) (1998).
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found that Bartlett was substantially limited in the major life activity
of reading and that a secondary finding of limitation in life activity or
work was not necessary.

Bartlett stands for several other propositions. First, it announces
that learning disabilities, particularly reading difficulties, cannot be
identified based on a person's ability to decode or identify words as
measured by a standardized test. Instead, Bartlett proposed that the
learning disability must be identified in the context of an individual's
total processing ability. Second, the Bartlett court ruled the appli-
cant's reading skills must be measured against the skills of the aver-
age law student, not the skills of the average person in the population.
Third, under the Bartlett reasoning, a learning disabled applicant can-
not be penalized because of self-accommodation that lessens the ef-
fects of the disability. Each of these propositions has serious
shortcomings.

Bartlett's standard of comparison to the average law student
rather than the average population is likely to produce odd results. A
comparison of the plaintiffs reading ability to that of college gradu-
ates or higher is skewed in the favor of any high achiever who reads
poorly. On the one hand, it ensures that high achievers will be
granted accommodations because their accomplishments will be dis-
counted and their reading scores will, by definition, always be less
than those of the average law student. After all, if the scores were on
a par with the average law student, their claim of a specific learning
disability would be baseless. It is inconceivable that any learning dis-
abled applicant will produce reading scores comparable to the average
law student, particularly because nearly all learning impaired appli-
cants have claimed some form of dyslexia or a reading disorder. On
the other hand, the Bartlett test virtually insures that those without
high achievement will not be accommodated. The underachiever will
presumably not perform as well as the average law student on the
reading test, but her scores will be evaluated against the lack of signif-
icant achievement. Accordingly, the learning disabled under-achiever
is not likely to be accommodated because she will not have accom-
plishments that correlate positively with her reading scores.

Bartlett's normative standard of comparison to the average law
student's reading ability is unclear. The court fails to provide a stan-
dard. The average reading scores of law students will likely vary con-
siderably depending upon, among other things, the particular school
in question. Is the standard the average at the applicant's school,
schools in the region, or schools with a similar ranking? Arguably, the
applicant's scores might exceed those of a particular grouping of
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schools but may be less than the average at, say, a tier-one law school.
Bartlett does not provide a functional standard for comparison.

The Bartlett pronouncement regarding self-accommodation or
mitigating measures is counterintuitive. As a result of the Bartlett
court's approach, an applicant will not be penalized for self-accommo-
dation, which includes education, previous employment, special train-
ing, physical adjustments, and medication. 19 2 It is conceivable that,
in some instances, self-accommodation could sufficiently lessen the
disability so as to render it inconsequential to the performance of ma-
jor life activities. The court however offers no critical guidance as to
how to evaluate the factors, which have mitigated the disability, or
even whether such factors should be considered at all. Moreover, the
Bartlett decision seems to have misread the EEOC regulations, which
explicitly state that previous employment may be considered a miti-
gating factor. 19 3 The plaintiff's employment as a teacher clearly miti-
gated her disability, but the court thought that it was compelled not to
consider the self-accommodation.

The Second Circuit' view of the impact of self-accommodation is
counter to a substantial body of case law, 19 4 including the Supreme
Court's recent rulings in three separate cases. 195 The Court in these

192. Samuel S. Heywood, Note, Without Lowering the Bar. Eligibility for Reasonable
Accommodation on the Bar Exam For Learning Disabled Individuals Under The Ameri-
cans With Disabilities Act, 33 GA. L. REV. 603, 626 n.151 (1999). The author noted that
the plaintiff inArgen v. New York State Board of Law Examiners, 860 F. Supp. 84, 85-86
(W.D. N.Y. 1994), could have successfully argued that by taking a graduate school
course entitled 'Methods of Inquiry" he self-accommodated for his learning disability.
Heywood, 33 GA. L. REV. at 626.

193. Heywood, 33 GA. L. REV. at 625-26.
194. A significant body of case law holds that the effects of all mitigating measures

should be accounted for in determining whether a plaintiff is substantially limited in a
major life activity. See Ellison v. Software Spectrum Inc., 85 F.3d 187, 191-92 (5th Cir.
1996) (noting that "had Congress intended that substantial limitation be determined
without regard to mitigating measures, it would have provided for coverage under [42
U.S.C ] § 12102(2)(A) for impairments that have the potential to substantially limit a
major life activity"); Chandler v. City of Dallas, 2 F.3d 1385, 1390 (5th Cir. 1993) (stat-
ing that the court had previously held that vision which could be corrected to 20/200
was not a disability ); Gaddy v. Four B Corp., 953 F. Supp. 331, 337 (D. Kan. 1997)
(declining to follow EEOC interpretive guideline because it was in direct conflict with
the ADA's language requiring the plaintiff to show his impairment substantially limited
a major life activity).

195. In the lead decision, Sutton v. United Air Lines, Inc., 119 S. Ct. 2139 (1999), the
mitigating measure was the use of lenses to correct nearsightedness. In Sutton, two
sisters, both commercial pilots, applied for airline pilot jobs at United Airlines. The
sisters were severely nearsighted with visual acuity of 20/200 or worse. Sutton, 119 S.
Ct. at 2143. With corrective lenses, their vision was perfect. They met the Federal
Aviation Administration visual acuity standard but not the self-imposed standard of
United. The sisters sued under the ADA, claiming that they were disabled under the
'actual" and 'regarded as" definitions of disability. Id. at 2143-44. Without the correc-
tive lenses, they argued that they were substantially limited in the major life activity of
working as 'global airline pilot." The Court rejected Sutton's argument that "global air-
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cases established a bright-line rule that the determination of whether
a person has a disability must consider the extent to which the person,
through "mitigating measures" or the body's own compensation, ame-
liorates the disability. The Court opined that "[t]o be sure, a person
whose physical or mental impairment is corrected by mitigating mea-
sures still has an impairment, but if the impairment is corrected, it
does not substantially limi[t] a major life activity."1 96

PART V: SHOULD REQUESTS FOR EXTRA TIME BE
ACCOMMODATED?

This section will explore the broader policy issues forged by re-
quests for extra time in the context of psychometric concerns and
verifiability.

A. PSYCHOMETRIC CONCERNS

Psychometry is the measure of variables, which include five major
indicators of test quality: interreader consistency, 197 score reliabil-

line pilot" was a "class of jobs" under the act, instead finding them perfectly capable of
working other jobs requiring similar skills, training, and ability, such as commercial
airline pilot, instructor pilot, or commercial courier service pilot. Id. at 2150-51. In
Murphy v. United Parcel Service, Inc., 119 S. Ct. 2133 (1999), the mitigating measure
concerned correctable high blood pressure. The plaintiff, who had twenty years of expe-
rience as a mechanic was hired by United Parcel Service ("UPS") in 1994. The plaintiff
was diagnosed with severe high blood pressure at the age of ten, but with medication
was not limited in routine daily activities. The mechanic's position required certifica-
tion from the Department of Transportation ("DOT"). A medical exam revealed that
Murphy's blood pressure was outside the DOT's qualifying limits. The employer fired
Murphy and Murphy sued, alleging he had an actual disability and that he was re-
garded being disabled. Murphy, 119 S. Ct. at 2136-37. The Court found the petitioner
could perform other mechanic jobs. Id. at 2139. The Court held, that "[alt most, peti-
tioner has shown that he is regarded as unable to perform the job of mechanic only
when that job requires driving a commercial motor vehicle .... Petitioner has put
forward no evidence that he is regarded as unable to perform any mechanic job that
does not call for driving a commercial motor vehicle and thus does not require DOT
certification." Id. at 2138-39. In Albertson's Inc. v. Kirkingburg, 119 S. Ct. 2162 (1999),
the mitigating measure was the use of the body's own means of adapting to and over-
coming the disabling conditions to the extent that the impairment is no longer disa-
bling. Kirkingburg, 119 S. Ct. at 2168-69. The Court "acknowledged that Kirkingburg's
brain has developed subconscious mechanisms for coping with [his] visual impairment
and thus his body compensates for his disability." Id. at 2168 (citing Kirkingburg v.
Albertson's, Inc., 143 F.3d 1228, 1232 (1998), cert. granted, Albertson's, Inc. v. Kirk-
ingburg, 525 U.S. 1064, and rev'd, 527 U.S. 555 (1999). See also Ruth Colker, The
Americans with Disabilities Act: A Windfall for Defendants, 34 HARV. C.R.-C.L. L. REV.

99 (1999); Mary Nebgen, Casenote, Narrowing the Class of Individuals with Disabili-
ties: Sutton v. United Air Lines, Inc., 31 McGEORGE L. REV. 1129 (2000).

196. Sutton, 119 S. Ct. at 2147.
197. "Inter-reader consistency is concerned with the extent to which different quali-

fied readers assign the same score to a given response." Stephen P. Klein, The Costs
and Benefits of Performance Testing on the Bar Examination, 65 B. EXAMINER, Aug.
1996, at 13-14.
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ity,19s cost effectiveness, 19 9 benefits fairness, 200 and most impor-
tantly, validity. A test is considered valid if it accurately measures
what it purports to measure because validity is not an inherent qual-
ity, but depends on the use or reference which may be drawn from the
results. The bar exam is designed to measure an applicant's compe-
tency to practice law. The inference is that those who pass are
minimally qualified. Application of the ADA's "reasonable accommo-
dation" provisions for learning disabled bar applicants raises critical
psychometric concerns because the extension of time may alter the
construct or quality of the exam.

Deviation from standard administration requires consideration of
the effects of the changed condition on the validity of the inference.
Ideally, it should be demonstrated that the psychometric properties
are not significantly altered on the bar exam. Because learning disa-
bilities may affect cognitive functioning, it becomes particularly rele-
vant whether the modified test measures affect the measurement of
cognitive functioning and the meaning of responses. 20 1

Most applicants request extra time because they work too slowly
to finish the exam within the allotted time. If speed is a valued com-
ponent of the test, then conceivably the extension of time invalidates
the results. If extra time will allow the learning disabled to perform
better (otherwise, the extensions are useless), it is also possible that
the non-learning disabled but academic deficient applicant could also
benefit from extra time. The regulations provide that "[ailternative
arrangements must provide comparable conditions to those provided
for nondisabled individuals."20 2 Arguably, the non-learning disabled,
who work slowly, could benefit from a comparable time extension. Not

198. Score Reliability refers to the sample of questions that are asked out of theoret-
ical universe of questions that could be asked. The aim is to select a sample that will
enable an inference to be made about how well an applicant would have done had that
applicant answered every questions in the universe. Score reliability indicates the
amount of confidence placed in the inference made. Klein, 65 B. EXAMINER, Aug. 1996,
at 18.

199. "A cost effectiveness study involves determining the costs of different methods
to achieve the same end .... A 'cost benefit' analysis ... recognizes that all methods
may not be able to achieve the same ends no matter how much [time is] spen[t] on
them (e.g. multiple choice tests cannot measure issue spotting)." Klein, 65 B. EXAM-
INER, Aug. 1996, at 18.

200. The question of fairness concerns whether a test confers an advantage to test
takers who may have a familiarity with the area. Thus, test takers try to ask multiple
questions. Therefore, that no one questions carries an excessive amount of weight.
Klein, 65 B. EXAMINER, Aug. 1996, at 17.

201. See STANDARDS FOR EDUCATIONAL PSYCHOLOGICAL TESTING/AMERICAN EDUCA-
TIONAL RESEARCH ASSOCIATION, AMERICAN PSYCHOLOGICAL ASSOCIATION, NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION 78 (American Psychological Association
1985).

202. 28 C.F.R. § 36.309(b)(4) (1999).
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providing extra time across the board urges consideration of whether
accommodations given to individuals with learning disabilities affords
them an unfair advantage over non-disabled test takers. Whether to
grant liberal time indiscriminately becomes pertinent if we discern
that speed in taking the bar is not a critical construct to measure com-
petence. In that case, extra time should be available to all students
who request it because time is inconsequential. Accordingly, the
threshold concern is whether time and speed matter in the measure of
legal competence.

The time and speed issue has prompted numerous studies. One
study conducted by Professor Millman ("Millman study"),20 3 found
that the ability to respond quickly is an essential construct for success
on the bar exam. 204 New York's highest court commissioned the Mill-
man study to evaluate the possible effect of extra time accommoda-
tions on the validity of the bar exam.20 5 The commission concluded
that the ability to work under deadline pressures was a skill needed to
be a competent lawyer.20 6 The study found that the lifting of time
constraints goes directly to the issues of the validity of the test results
and fairness to non-accommodated applicants. 20 7 The study further
found that extra time results in unfairness to the non-accommodated
applicant and undermines a critical construct of the exam.208

Acceptance of the Millman findings presents an intriguing predic-
ament. In accord with Millman, bar examiners would have the option
of not accommodating anyone in order to preserve the exam's integ-
rity, or of allowing generous time for everyone because extra time
would not affect the exam's constructs. If bar examiners heeded the
first option, all disabled applicants who require a longer time to take
the bar might be foreclosed from the practice of law. Were examiners
to exercise the second option for generous time, the utility of the exam
itself becomes questionable because it no longer measures what it pur-

203. Jason Millman is Professor of Educational Research Methodology at Cornell
University. See William A. Mehrens, Jason Millman, & Paul R. Sackett, Accommoda-
tion for Candidates with Disabilities, 63 B. EXAMINER, Nov. 1996, at 33, 47.

204. The study consisted of three surveys. The first survey polled 999 practicing
New York attorneys and asked for situations where reading, thinking, and writing
under tight time constraints was required to provide competent legal services to clients.
The second survey was given to five members of Board of Law Examiners to determine
what fundamental skills they believed were measured by the exam. In the third survey,
662 random lawyers were asked about the importance of reading, thinking, and writing
under tight time constraints are for completing fundamental skills identified in the first
two surveys. See Mehrens, Millman & Sackett, 63 B. EXAMINER, Nov. 1994, at 33, 43.

205. Gary Spencer, Report Calls Test of Speed Key for Bar Exam, 212 N.Y. L.J., July
12, 1994 at col. 3.

206. Spencer, 212 N.Y. L.J., July 12, 1994, at col. 3.
207. Id.
208. Id.
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ports. The Millman study deserves serious consideration because it
consisted entirely of practitioners who presumably know what is im-
portant to the practice of law. In the development of most professional
licensing and certification examinations, the testing of measured
skills is justified because licensed practitioners or experts agree that
those skills are important for competent practice. 20 9 Validity is a
product of the judgment of experts in the area,2 10 and professional
licensing testers seek to incorporate this judgment of what is essential
to the practice into a testable format.2 1 1

Critics of the Millman study advocate that the right to practice
law should not hinge on the ability to read quickly. This line of
thought posits that lawyers with learning disabilities can make ad-
justments in their practice in order to compensate for their condition.
They argue that the time pressures that lawyers face are not intrinsic
to practice of law, but often result from poor time management. To be
sure, the argument that lawyers may create their time pressures
through either poor planning or procrastination is not without merit.
Still, a degree of urgency is intrinsic to the practice of law and cannot
be averted. The need to work under tight time constraints likely cor-
relates with the type of practice and the size of the firm. Most lawyers
engage in a solo or small practice where working quickly could be criti-
cal. The small practice lacks the legal and technical support resources
of the larger firm where primary responsibility is lessened by ample
administrative and technical support. Yet even in the larger firm the
slow reader or thinker would encounter problems because of the de-
mands to produce huge billable hours. Compensating for slowness by
working additional hours may be impractical in light of the hours de-
manded of most junior associates to simply meet the billable hours
requirements. Should the associates be exempted from the billable
hour requirement because she works slowly? Should the client be
charged excessive fees because his case was assigned to an associate
slowed by a learning disability? The answers to both of these ques-
tions must be informed by a consideration of the burden placed the
employer.

212

One commentator suggests, for the most part, that time limits are
set as an administrative convenience. 2 13 In other words, she believes

209. Id.
210. Richardson v. Lamar County Bd. of Educ., 729 F. Supp. 806, 821 (M.D. Ala.

1989), affd, Richardson v. Alabama State Bd. of Educ., 935 F.2d 1240 (11th Cir. 1991).
211. Id. at 821.
212. See infra note 22 and accompanying text. An employer is not required to pro-

vide accommodations that impose an unreasonable burden on the employer. 42 U.S.C.
§ 12112(b)(5)(A) (1994).

213. Rothstein, 32 Hous. LAw. at 38.
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that the time limits are arbitrarily influenced by the schedules of
those administering the exam and those responsible for maintaining
the premises where the exam is held. 214 She states further that "time
limits for the most part on the LSAT, the bar exam, and probably most
law school exams are created with the intent that everyone is able to
finish the test."215 It is dubious, however, whether convenience
figures so prominently in the time afforded for either law school exams
or the bar exam. That the drafters set time limits contemplating that
most examinees finish the test is more persuasive because an accurate
evaluation of the applicant's knowledge and understanding might be
precluded if the test is not completed.

A counter argument to the Millman study was offered by the Re-
port on Admission to the Bar in New York in the Twenty First Century
- A Blueprint for Reform.216 The Committee found the exam does
not test for minimal competency, but it measures for only three skills:
(1) legal analysis, (2) knowledge of the law; and (3) the applicant's
"ability to communicate that knowledge and analysis of the law in a
lawyerly manner."217 The Committee concluded that the bar exam ig-
nores a wide range of essential skills that can be learned on the job. 218

The Committee's conclusion implied that perhaps the test should be
more performance oriented in order to measure minimum competency.

Those who posit that time and speed are critical exam constructs
have made plausible arguments, as have those expressing the coun-
terview. The Millman study reflects the opinion of practitioners and,
therefore, warrants consideration as to its finding that speed is a criti-
cal construct. The committee's report makes a valid argument that

214. Id.
215. Id.
216. See Committee on Legal Education and Admission to the Bar, Report on Ad-

mission to the Bar in New York in the Twenty-First Century - A Blueprint for Reform,
47 THE REC. OF THE ASS'N OF THE B. OF THE CITY OF NEW YORK, June 1992, at 464.

217. Committee on Legal Education and Admission to the Bar, 47 THE REC. OF THE
ASS'N OF THE B. OF THE CITY OF NEW YORK, June 1992, at 479-80.

218. Id. at 482. "The bar examination should, therefore, aim at assessing an appli-
cant's preparation to begin that phase of professional development, rather than attempt
to certify that a law school graduate is ready to provide competent legal counsel in each
of a multitude of substantive areas of law." Id. at 501. The Committee outline twelve
skills as essential for minimum competency:

(1) Illegal analysis and reasoning; (2) [i]nterpersonal tasks such as interview-
ing, counseling and negotiating; (3) [1legal research; (4) [flactual investigation
and analysis, problem solving and case planning; (5) [klnowledge of the basic
concepts underlying the common law and constitutional and statutory interpre-
tation; (6) [k]nowledge of some core body of doctrinal and procedural law; (7)
[o]ral communication and advocacy in motion and appellate contexts; (8) [tlrial
advocacy; (9) [w]ritten communication; (10) [1]aw office management; (11)
[k]nowledge of ethical mandates . . .; and (12) [plersonal qualities [such as]
integrity, diligence, timeliness, and sound ethical awareness.

Id. at 501.
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there are a number of skills for which the exam does not test. How-
ever, the findings of neither study appear to be dispositive of the perti-
nent issue of the impact of extra time because both fail to substantiate
their claims with empirical studies, which examine the possible alter-
ation of the exam's constructs. While both studies reflect the opinions
of practitioners who are presumably knowledgeable on the subject, it
would be useful to know whether an increase in scores for candidates
without disabilities who took the exam under standard test time lim-
its versus no limits would parallel an increase for scores for candi-
dates with disabilities who took the test under accommodated time
versus no limits. 2 19 In other words, will the scores of normal appli-
cants given extra time increase in the same proportion as those dis-
abled applicants given extra time? If normal and disabled applicants'
scores rose similarly, it could be assumed that the test was equally
speeded for candidates with or without disabilities. If the accommo-
dated candidates having disabilities acquired all the points they could
under the accommodated time limits (i.e., no time limits did not result
in a significantly improved score), and if the candidates without disa-
bilities did improve their scores significantly from the standard to the
no time limit, then such finding would show that too much time was
given to the candidates under the accommodated time limits. Ideally,
empirical information should inform the correlation between increases
or decreases of time and psychometric validity for learning and non-
learning disabled applicants. Such information, however, is sparse in
the area of bar exam testing.2 20

The Educational Testing Service ("ETS"), the Law School Admis-
sions Council ("LSAC"), and the American College Testing Program
("ACT") have conducted studies on the effect of extra time on test per-
formance, but it is not clear whether the research conducted on admis-
sions tests is applicable or transferable to state bar exams. The
admissions tests may measure incomparable skills, but could have in-
structive value.

219. A series of studies in the 1970s found that on the reading comprehension sec-
tions of the LSAT, SAT, and GMAT, students completed more items and scored higher
when given additional time. The studies did not include handicapped or learning dis-
abled students. The inference, however is that extra time can improve performance on
such tests. See Franklin R. Evans & Richard R. Reilly, A Study of Test Speededness as a
Potential Source of Bias in the Quantitative Score of Admission Test for Graduate Study
in Business, 1 RES. HIGHER EDUC. 173 (1973); Franklin R. Evans & Richard R. Reilly, A
Study of Speediness as a Source of Test Bias, 9 J. EDUC. MEASUREMENT 123 (1972).

220. It has been suggested, however, that even if empirical studies were available
they might be of limited value as guidance tools because of the variability in different
types of learning disabilities and the wide ranges of severity among those with the same
disability. See S. E. Phillips, Testing Conditions Accommodations For Disabled Stu-
dents, 2 EDUC. L. Q., No. 2, at 366 (Apr. 1993).
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ETS has conducted extensive empirical research. One project ex-
plored whether special accommodations for the Scholastic Achieve-
ment Test ("SAT") and Graduate Record Exam ("GRE") resulted in
fair and valid scores. 22 1 Hearing impaired, visually impaired, physi-
cally handicapped, and learning disabled students requesting special
accommodations were investigated. The study focused on whether the
altered test would measure the same factors as the standard examina-
tion (score comparability) and if the test would predict performance as
accurately as the standard test (task comparability).22 2 During the
study, the students with learning disabilities were allowed up to
twelve hours to complete a three-hour exam.2 2 3

The research indicated that similar elements were being tested
under the special and standard conditions. Differences were found in
the factor structures. When the SAT was measured under special con-
ditions, it over-predicted college performance for both the physically
handicapped and the learning disabled, whereas the test tended to be
reliable in predicting how well an applicant actually performs in col-
lege.2 24 The substantial over-prediction was attributed to two factors:
the imprecise definition of learning disability and the time allowed
completing the test.2 25 Similarly, the LSAC found that extra time
tended to over-predict learning-disabled student performance in law
school. In both studies, the ETS and LSAC, found that providing
longer amounts of time may raise scores beyond the level appropriate
to compensate for the disability. According to the ETS, taking the
SAT on an untimed basis raises students' scores by an average of one
hundred points. 22 6 A study by the American College Testing Program
similarly found the tendency to over-predict grades for students who
tested under special accommodations. The authors of this study did
not however explicitly state that the over prediction was due to addi-
tional time.22 7

221. See WAREEN W. WILLINGHAM, TESTING HANDICAPPED PEOPLE 48-49, 53 (1968).
222. Educational Testing Service, Testing, Equality and Handicapped People, Fo-

cus 21 (Princeton, N.J. 1998).
223. Educational Testing Service, supra note 222, at 7.
224. The study found that accommodated scores overpredicted future college grades

and did not correlate favorably with high school grades. See WILLINGHAM, supra note
221, at 48-49.

225. Educational Testing Service, supra note 222, at 7. According to a ETS spokes-
person, 1800 learning disabled examinees received special accommodations for the SAT
in 1991-92 and that by 1996-97 the figure more than doubled to 4000 while accommoda-
tions for the Advanced Placement exams quadrupled in 1996 to 2244.

226. It has been suggested that some parents purposely take advantage of a learn-
ing disability label to give their fast-track children a hand-up. See Ruth Shalit, Defin-
ing Disability Down, NEW REPUBLIC (Aug. 25, 1997), at 16.

227. See generally JOAN LAING & MERINE FARMER, USE OF THE ACT ASSESSMENT BY
EXAMINEES WITH DISABILITIES, RESEARCH REPORT No. 84 (Research Division American
College Testing Program 1984).
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The impact of extra time on exam scores is debatable, but it is
generally conceded that doing a job in a timely fashion under pressure
is a key feature of legal work. A significant proportion of those diag-
nosed with learning disabilities work more slowly than others. Thus,
they surely benefit from extra time. Dyslexics, for example take
longer to read complex fact patterns. Indeed, in some accounts focus-
ing on perceptual speed deficits, learning disabilities are virtually de-
fined in terms of how they affect the pace at which the individual
performs complex tasks. The notion is that individuals with learning
disabilities engage in slow or limited automatization of the basic sub-
skills underlying academic performance. If the exams are at least
partly speeded - that is, if most students would improve the raw
scores if given more time - it is presumably because testers believe
rapid response is a genuine virtue.

Given that time has some effect on exam performance, the propri-
ety of granting extra time only to the learning disabled may be unjus-
tified. Many applicants, not classified as having learning disabilities,
or any sort of disability, perform differently from one another on tests
for reasons that could be described in terms of deficits, disabilities or
handicaps. Some applicants sort out relevant from irrelevant facts
better than others, some organize better than others, and some have
better mastery of formal rules. For instance, one candidate seeking
extra time accommodations stated that a legal writing professor de-
tected a writing skills deficit due to his learning disability: "[h]e found
[that] I was unable to properly organize and structure my writing de-
spite the fact that I had a command of the subject matter .... My
deficits interfered with my work primarily in my ability to organize
my thoughts in writing .... I was required to complete several drafts
before turning in any final products."228 The deficiencies demon-
strated by this applicant are largely indistinguishable from those dis-
played by individuals with poor academic skills.

B. VERIFIABILITY

This subsection will discuss the accommodation of learning dis-
abled bar applicants in the context of verifiability.229 In most in-

228. Beeching, 65 B. EXAMINER, Nov. 1996, at 11.
229. The analysis here will proceed more or less within the confines of legal game

theory. The game theory can be defined as:
A set of formal tools for modeling the behavior of individuals whose actions are
strategically linked. The normal form game and extensive form game are the
two basic kinds of game theoretic models. When reduced to such basic ele-
ments as players, strategies and payoffs, game theoretic models resemble par-
lor games. It bears the name 'game theory' for this reason.

DOUGLAS G. BAIRD, ROBERT H. GERTNER, & RANDALL C. PICKER, GAME THEORY AND THE

LAw 308 (1994). The goal is to understand how the ADA affects the manner in which
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stances the learning disabled applicant will have information that
neither the employer nor other third parties can obtain directly. The
result is an informational asymmetry, which may affect the manner in
which the parties interact. A unique set of problems arises because of
this private non-verifiable information. 230 The effect of this non-veri-
fiable information has been at the crux of economic analysis in a vari-
ety of contexts.

Verifiability of an existing impairment is critical to the accommo-
dation issue, but not likely to be dispositive. The ADA contemplates
protection of the learning disabled even if not as specifically as the
IDEA. It, therefore, seems contrary to statutory language for a court
to deny applicant claims on the basis that the reading related learning
disabilities are unverifiable. Even if it is true that learning disabili-
ties cannot be reliably identified, and that it is morally dubious to give
the learning disabled claimant an edge over the test taker who suffers
from equally poor academic performance based on other factors that
the test taker is not responsible for, the language of the ADA seems to
preclude a court from denying learning disabled accommodation
claims based on these general considerations. Still, the issue of ver-
ifiability is critical to the general question of the propriety of granting
accommodations.

23 1

It is assumed for discussion purposes that learning disabilities af-
fect a major life activity. To the extent, however, that the learning
disability worsens performance in assimilating complex fact patterns
rapidly and reasoning quickly, it surely somewhat impairs one's com-
petence in the practice of law. Arguably, accommodating such compe-
tence impairing learning disabilities to give applicants a comparable
chance of passing the bar, but not to non-disabled applicants, is like
accommodating people with vision disabilities to give them a chance of
becoming pilots.232

learning disabled bar applicants or lawyers an employers and other third parties be-
have. Of course, game theory is not a precision tool but it can facilitate understanding
of legal rules that regulate the transmission of information.

230. See George A. Akerlof, The Market for "Lemons:" Quality Uncertainty and the
Market Mechanism, 84 Q. J. EcON. 488 (1970).

231. To put it another way, "Itlo understand the effects of a legal rule, we must pay
attention to the way it affects not only actions that the parties actually take, but also
actions they would not have taken even in the absence of a legal rule." BAIRD, GERTNER
& PICKER, supra note 229, at 156.

232. In Sutton, the Court determined that because the petitioners had 20/20 cor-
rected vision in both eyes they could function in daily life by simply putting on glasses
or contact lenses, and therefore they were not disabled within the meaning of the ADA.
Among other things the Court relied on Congress' estimate that forty-three million
Americans had disabilities, and concluded that this estimate showed an intent by Con-
gress not to cover all those with uncorrected conditions, which would have included
more than one hundred sixty million people. Sutton, 119 S. Ct. at 2147-49 (citing 42
U.S.C. § 12101(a)(1) (1994)).
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There may be indeed be a plausible ADA claim against an em-
ployer that refuses to consider an applicant with a vision defect cor-
rectable with glasses (or a high blood pressure problem correctable
with medication) for a bus driver position. 233 This is very different
from courts making the employer give an applicant with very poor and
uncorrectable vision a chance to be hired as a bus driver. Forcing the
bar examiners to accommodate the learning disabled candidate to give
her an equal chance to pass the test is analogous to forcing the bus
company to give the candidates with uncorrectable vision problem an
equal chance to be hired as a driver. Just as it is not good enough for
the visually impaired driver to say that she can do just as fine if she
drives only half as fast, it is not good enough for the non-impaired
would be lawyer to say that she can do just fine given twice as much
time. Taking twice as long to do legal work is a serious deficiency, and
bar examiners are within their powers in deciding that they will not
grant such accommodations to learning disabled claimants, or only to
a certain extent. In both scenarios, the vision impaired bus driver and
the learning disabled applicant, the accommodation is arguably an un-
reasonable rather than a reasonable one. Because the ADA requires
reasonable accommodation, the examiners should not be required to
extend extra time to learning disabled candidates, though they may,
of course, choose to do so if they wish.

Granted, there is, however, a significant response to the above
anti-accommodation argument. In the driver/pilot analogy, it is clear
that the visually impaired applicant will have grave difficulty per-
forming the job competently. But in the case of a person who does just
fine if given twice the standard amount of time, one can plausibly ar-
gue that the person will do just fine as a lawyer through taking twice
the standard amount of time to do her work. Thus, a learning dis-
abled individual whose effects are correctable through extra time and
effort should arguably be accommodated although a vision impair-
ment - the effects of which on performance are not correctable -
should not be. Moreover, it is arguable that one must rule out any
assertion that it is inequitable to give the learning disabled candidate
an edge over the non-learning disabled candidate with a comparable
need for extra time, since the statute has declared a legislative choice
to require accommodation for learning disabilities, but not for aca-
demic deficits more generally.

In many respects, the model case for accommodation on tests is
the blind student who asks to take a Braille version of the exam or to
use a reader.23 4 The Bartlett court, in deciding that reading quickly

233. See generally Murphy, 119 S. Ct. at 2133-39.
234. KELMAN, supra note 10, at 166.
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was not an essential lawyering skill, drew on the analogy of the blind
applicant to support the finding that reading quickly was not an es-
sential lawyering skill. 23 5 The situations however are dissimilar. As
the court noted in Brookhart v. Illinois State Board of Education,23 6 it
is certainly true that giving a blind person a test from a printed test
sheet discloses only his handicap and nothing of his knowledge; a test
must be given orally or in Braille. 23 7 The blind student will surely
have little opportunity to manifest the range of virtues the examiner
values if she must take the non-accommodated exam. This limitation
is critical in distinguishing the blind from the learning disabled appli-
cant. Unlike the comparison with the poor reader, the nondisabled
applicant would not be aided by the accommodation the disabled blind
student proposes, as a sighted student would prefer to read the hard
copy of the exam. The issue of an unfair advantage inuring to the
blind candidate reading in Braille does not arise. Without question,
the blind applicant's exam has not been made easier by accommoda-
tion, but rather different - the accommodated student has simply
been given the same opportunity to reach her maximum score as the
non-accommodated student.238 If reading comprehension is an impor-
tant exam construct, the Braille format is only incidental because the
blind student is still reading.

It is likely that the blind applicant will request extra time. After
all, Braille readers presumably take more time than sighted reading.
The question becomes whether that accommodation request is still dif-
ferent from the request for additional time because of a reading re-
lated learning disability. Why? Assuming that the blind (deaf,
quadriplegic, etc.) lawyer is indeed likely to take significantly longer
in doing her job than the non-disabled lawyer, why accommodate her
request for extra time unless one is willing also to accommodate the
applicant with a learning disability?

A response to the foregoing argument can be best addressed in
terms of verifiability. Blindness, quadriplegia, and deafness are con-
ditions that are more objectively identifiable than learning disabilities
such as dyslexia. In addition, in the case of blindness or deafness, the
condition is, like it or not, an enduring, apparent one that will be
known to employers and clients. With the learning disabled, on the

235. The court declared that the bar exam was designed neither as a test of candi-
dates reading ability nor as a test of a candidate's ability to perform legal skills under
time constraints. Bartlett, 970 F. Supp. at 1130.

236. 697 F.2d 179 (7th Cir. 1983).
237. Brookhart v. Illinois State Bd. of Educ., 697 F.2d 179 (7th Cir. 1983). The court

held that an otherwise qualified student who is unable to disclose the degree of learning
he actually possessed because of a test format or environment would be the object of
discrimination. Brookhart, 697 F.2d at 179-88.

238. KELMAN, supra note 10, at 166-67.
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other hand, there is little physical manifestation of the condition. Will
the learning disabled applicant who wins a court case, gets extra time
to do the bar, and passes, disclose her condition? One would assume
not. In addition, the employer cannot compel disclosure as the ADA
places some constraints on the employer's inquiry into disability. 23 9

Further, clients are unlikely to be aware that the lawyer has a per-
formance-impairing condition. In contrast with the visibly disabled,
the lawyer has also been accommodated with extra time, but the em-
ployer and clients are well aware of the lawyer's condition, and can
make their own judgments. In the learning disabled's case, however,
the applicant may unfairly try to have it both ways, revealing the dis-
ability when it favors her, and concealing it otherwise. This non-dis-
closure by a learning disabled person is different from other nonvisible
disabilities, such as HIV-positive status for which special accommoda-
tion on a test is neither sought nor granted.

Affording special accommodations for the learning disabled in
many respects hints of affirmative action.2 40 Although the legislative
history to the ADA indicates that the drafters clearly attempted to
differentiate reasonable accommodations from affirmative action ini-
tiatives, significant parallels do exist. To that end, it is perhaps of
instructive value to examine "reasonable accommodations" to the
learning disabled in the analogous context of which classes are appro-
priate for affirmative action preferences.

In comparing blacks, women, and gays, suppose it were true that
all three groups had comparable bar exam scores that were on the
average lower than those of whites, men, and heterosexuals and that
advocates for the groups suggested that patterns of past discrimina-
tion were a factor and should be addressed through institutions by
evaluating scores for these groups differently. The claims of blacks
and women for affirmative action under this scenario are significantly
stronger than those for gays, because gender and race are public infor-

239. The ADA bars an employer from asking whether an applicant has a disability
and bars the voluntary proffer of medical tests. See 42 U.S.C. § 12112(c)(2)(A) (1994).
The inquiry limits of the ADA reflect Congress' attempt to thwart disclosure of informa-
tion which is not germane to the decision. Such limits, however are largely ineffective
unless there is way to prevent voluntary disclosure to a disability. It has been sug-
gested that once the healthy employees reveal their medical condition because they
know that the employer wants it, the disabled will simply follow suit. See BAIRD, GERT-
NER & PICKER, supra note 229, at 92.

240. Critics of granting accommodations to the learning-disabled make arguments
similar to those made by opponents of affirmative action. Among other things, they
argue that relaxing academic requirements unfairly rewards poor achievers and com-
promises academic standards. See Robert J. Sternberg, Extra Credit for Doing Poorly,
N.Y. TiMEs, Aug. 25,1997, at A23.
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mation, 24 1 while sexual orientation, like a learning disability, is pri-
vate information. 2 42 With gays,2 43 and the learning disabled,
compliance with affirmative action is complicated because the identity
of these groups is not known or readily discernable. For a clearly iden-
tifiable group (blind people or blacks) to receive preferential treatment
is much less problematic than for a non-identifiable group (people
with learning disabilities and gays) to receive such treatment. 244 This
legal entitlement is both fair and efficient. 2 45

Legal entitlement should not flow from the possibility of group
recognition. In the case of the learning disabled, little commonality
exists to identify them as a distinctive group. There may be as many
variations of learning disability as there are individuals claiming
them. Moreover, often the manifested characteristics are shared by
the larger garden variety of poor learners.2 46 It is not clear that learn-
ing disabled individuals have unique educational problems. For ex-
ample, it might be that all poor readers have phonological problems.
If so, it is counter-intuitive and unfair to organize entitlements around
the learning disabled rather than the phonologically impaired. 24 7

Moreover, the justification for group entitlements to the learning dis-
abled collapses because it clearly furthers a socio-political definition
rather than a medical one, which exists independently of social con-
vention. The preamble to the ADA defines individuals with disabili-
ties as a "discrete and insular minority."248 This characterization is
misleading because the group is anything but identifiable. In fact, the
group is relatively non-identifiable. The learning disabled would fare
better under the distinctive group analysis if there was a shared or

241. The ADA incorporates many of the remedial and administrative schemes of
Civil Rights Act of 1964. The civil rights model is generally easily applied to identifiable
protected groups. Unlike race and gender, there is no consensus around the definition
of disability. To the contrary, there is considerable controversy surrounding the
definition.

242. The ADA covers characteristics that are not readily discernible or verifiable by
potential employers.

243. As for gays and lesbians, the argument could be made that they are identity
mutable and, therefore, not appropriate for legal protection. See Frontiero v. Richard-
son, 411 U.S. 677, 686 (1973) (stating burdens are unjustified when based on immutable
traits).

244. See BAIRD, GERTNER & PICKER, supra note 229, at 145.
245. Id.
246. See TOM E. C. SMITH, CAROL A. DOWDY & EDWARD A. POLLOWAY, CHILDREN AND

ADULTS WITH LEARNING DISABILITIES, 22-24 (1996) (noting that there is no systematic
method to identify learning disabilities and as a result there is no reliable method for
differentiating learning disabled individuals).

247. See generally KELMAN & LESTER, supra note 10.
248. See 42 U.S.C. § 12101 (a)(7) (1994).
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unifying etiology; instead, the label engulfs a widely divergent spec-
trum of individuals. 249

Treating the learning disabled as an identifiable group is flawed
in another respect. With an identifiable group, there is no asymmetric
information problem between members and those with whom they in-
teract. Furthermore, with respect to the identifiable groups, negotia-
tions regarding employment can proceed without concerns that one
side is concealing information from the other, and without the em-
ployer expending resources to find out if the individual has a perform-
ance-impairing condition.2 50 With a non-identifiable group, on the
other hand, there is a problem of asymmetric information. Employers
will worry that prospective employees are trying to fool them, and will
incur costs that will be passed on to employees and society in trying to
determine if the employee has a performance-impairing condition. If
inquiry into the condition is prohibited, as in the case of ADA, that
reduces one element of costs. Nevertheless, the asymmetry in infor-
mation will still impair the efficient functioning of the employment
market, just as the asymmetry in information between sellers of used
cars and car buyers will impair the functioning of car market. 251

There is a much more persuasive case for the learning disabled
candidate who seeks employment. Assuming the argument against
affording extra time on the bar exam to the learning disabled were to
prevail, the issue becomes how is the statutory reference to be given
effect? Alternatively, the issue might be framed as whether there is a
valid purpose for the ADA's inclusion of learning disability in contexts
other than extra time for the test. The basic argument against accom-
modation in the test context does not mean that the ADA should be
applied to allow employers simply to automatically refuse hiring a
candidate with a learning disability. On the contrary, there is a differ-
ent and much more persuasive case for the learning disabled candi-

249. Diagnosing a precise etiology has been extremely difficult, if not impossible.
The belief, however, that learning disabilities are neurological in origin gained some
momentum as a result of a recent study which used MRI technology to map brain func-
tioning. See JANICE EDWARDS, THE ScARs OF DYSLEXIA 13 (1999) (discussing studies
which found differences between normal brain structure and function and dyslexic
brain structure and function). In contrast, other studies have found that dyslexic disor-
ders are primarily attributable to educational and psychological causes. See LouiSE
SPEAR-SWEZLING & ROBERT J. STERNBERG, OFF TRACK: WHEN POOR READERS BECOME
"LEARNING DISABLED" 229-40, 304-05 (1996).

250. See Lisa Eichhorn, Reasonable Accommodations and Awkward Compromises:
Issues Concerning Learning Disabled Students and Professional Schools in the Law
School Context, 26 J. L. & EDUC., Jan. 1997, 31-63 (discussing the gap between the
generous accommodations offered to law students and the limitation of those available
within the profession and suggesting that law schools should counsel students concern-
ing the potential differences).

251. See Akerlof, 84 Q. J. ECON. at 488, 494 (applying the lemon principle involved
in purchasing a car to the employment of minorities).

20011



CREIGHTON LAW REVIEW

date who wants more time. To allow employers to refuse
consideration of learning disabled is like allowing bar examiners to
refuse to allow them to take the test at all. Examiners should not be
able to do that. Similarly, employers should not be able to summarily
reject learning disabled candidates without further consideration.
Again, an efficiency argument can be made as well as a fairness one.
It is plausible that a learning disabled lawyer will perform signifi-
cantly better if she is in an environment in which she is able to dis-
close her situation to the employer. Such disclosures allow for
adjustments in schedules, and possibly in responsibilities and pay.
However, if she will be automatically rejected or fired upon disclosure
of her condition, she will not disclose it. By protecting the learning
disabled against discrimination, the ADA gives the employer or pro-
spective employee an incentive that would otherwise be lacking to dis-
close her condition, which in turn allows remediation that would not
otherwise be possible.

The ADA should not be interpreted to permit bar examiners or
employers to summarily dismiss people with learning disabilities by
refusing to let them take the test and by refusing to consider them for
employment. If the ADA were interpreted to require a law firm to hire
a learning disabled applicant who can work only half as effectively as
a non-learning disabled applicant, and pay her the same amount, the
situation with employment would be much more similar to that with
requests for twice the time on the test. But the ADA need not be, and
should not be, interpreted to require an employer to do that any more
than it should be interpreted to require a bar examiner to give twice
the time to a learning disabled test-taker. However, it is both fair and
efficient to require employers to consider the applications of learning
disabled job seekers, rather than to exercise a sweeping, discrimina-
tory statistical judgment that such candidates are inappropriate.

PART VI: CONCLUSION AND RECOMMENDATIONS

This article concludes that the courts and bar examiners should
not be compelled to provide extra time accommodations to learning
disabled applicants. The ADA has not clearly commanded that extra
time be given to bar exam applicants. The courts should not convert
the ambiguous language of the ADA into an interest group subsidy for
learning disabled applicants over comparably situated non-learning
disabled applicants. Congress should do that clearly if such is its in-
tention. Moreover, the differing institutional roles, of the courts and
legislature, compel judicial restraint and sensitivity to avoid unfairly
favoring applicants with learning disabilities over those victimized by
socioeconomic factors. Of course, the legislature may respond to the
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power of a particular group by favoring it over other groups, but the
courts should not do so.

The manner in which the learning disabled are identified is prob-
lematic. The IQ/achievement discrepancy criterion, as presently used,
is inherently discriminatory because almost all intelligence tests are
culturally biased.2 52 The disparity approach to defining learning disa-
bility favors certain individuals, and by extension, members of groups
that do better on IQ tests. Therefore, minority lawyers whose back-
ground is not mainstream, and who would be penalized in taking IQ
tests, may obtain marginal IQ's and therefore not satisfy the disparity
requirement. Learning difficulties associated with socioeconomic im-
poverishment are problematic because there is no a priori reason that
an individual, whose ability to learn a basic skill is encumbered by
socioeconomic impoverishment, cannot also be learning disabled. 253

In addition, there is an equally strong argument that cultural-eco-
nomic disadvantage and racism function much as learning disabilities
purportedly do by suppressing the realization of underlying poten-
tial.2 54 It would therefore be inherently discriminatory to deny spe-
cial accommodations to an applicant with low reading and writing
skills simply because he comes from a low socioeconomic
environment.

25 5

Arguably, legislative policy, as reflected in the ADA's mandate,
condones the edge given the learning disabled in order to equalize op-
portunities. The granting of extra time on the bar exam, however, is
not the most efficient means to accomplish the desired level playing
field. Assume arguendo, that poor performance on tasks measured by
the exam is, all else being equal, a significant, though not necessarily
infallible, indicator of minimum competence to practice law. Assume
further there are a range of skills not measured by the bar exam that
make for successful lawyering, and that the exam as presently admin-
istered results in gross under-inclusion. It would therefore make
sense for state boards to consider verifiable evidence that points to
competency notwithstanding test scores. This is essentially what the

252. Vellutino, 63 B. Examiner, Nov. 1994, at 11.
253. See Akerlof, 84 Q. J. ECoN. at 488, 494.
254. See Kenneth A. Kavake, Learning Disability and Cultural-Economic Disaad-

vantage: The Case for a Relationship, 11 LEARNING DISABILITY Q. 195, (1988). See also
Claude Steele, Race and Schooling Black Americans, ATLANTIC MONTHLY, Apr. 1992, at
68.

255. Vellutino recommended that New York Board of Law Examiners consider so-
cioeconomic background of applicants who may be learning disabled. He noted that
very few minority candidates request accommodations and wonders whether it is be-
cause the federal and state definitions of learning disability do in fact discriminate. See
generally Vellutino, 63 B. EXAMINER, Nov. 1994, at 6.
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Delaware Supreme Court did in In re Rubenstein,256 where the court
found that the applicant exhibited competence to practice law al-
though she failed part of the examination.257 It has been suggested
that Rubenstein demonstrates that bar examiners focus too narrowly
on an entry barrier couched in psychometric language and not the real
issue of competence to practice law. 258 This argument certainly has
merit and is perhaps a viable solution. A performance-oriented
model, 259 or a bridge-the-gap program after law school,260 would more

256. In re Rubenstein, 637 A.2d 1131 (Del. 1994).
257. In Rubenstein, the candidate took the Delaware bar exam in 1990, 1991, 1992,

and 1993. After the first three attempts she sought an expert's opinion and found that
she had a learning disability. She requested extra time. The board granted her extra
time only for the essay portion. In 1992, she passed the multistate portion but not the
essay portion of the exam. Rubenstein, 637 A.2d at 1132. She applied a fourth time and
requested additional time on both sections. The board allowed her additional time on
the essay portion of the exam, and denied additional time for the multistate portion. Id.
at 1133-34. Rubenstein filed a complaint The court noted that Rubenstein clerked for
the Supreme Court of Delaware and was certified with limited permission to serve as an
Assistant Deputy Attorney. The court also considered the fact that she passed both
sections of the exam on different occasions. Id. at 1140. The court required the Board of
Examiners to deliver to Rubenstein a certificate. Id. at 1140. Thus, Rubenstein forged
the issue of the correlation between one's bar scores and the ability to practice law. The
applicant did not pass the bar, but exhibited that she was minimally qualified to prac-
tice law. It became a critical concern whether the bar exam was an effective indicator of
performance or merely a screening device. In contrast, in In re Petition of Applicant No.
5, 658 A.2d 609 (Del. 1994), the Delaware Supreme Court rejected an applicant's argu-
ment that he had demonstrated his competence to practice law and should be admitted
notwithstanding the bar results. Applicant No. 5, 658 A.3d at 613. The court concluded
that the record failed to support the waiver of the objective standards for admission to
the bar. Id. The applicant, a dyslexic (unlike Rubenstein), received the requested time
and one -half for each section of the bar. Id. at 612-13.

258. See Michael K. McKinney, The Impact of the Americans With Disabilities Act
on the Bar Examination Process: The Applicability of Title II and Title III to the Learn-
ing Disabled, 26 CUMB. L. REV. 669, 685 (1995-96).

259. Alaska, in 1982, was perhaps the first state to incorporate performance ques-
tions into it bar exam format. The purpose of the test was to measure lawyering skills
that were not adequately tested by other portions of the exam. The first Alaska exam
required applicants to write a memorandum and provide complete set of research
materials, consisting primarily of cases and statutes, some relevant and some irrele-
vant. Since then, several states have adopted similar approaches by adding a few per-
formance type questions. California and Colorado included a performance test on their
bar examinations in 1983 and 1989 respectively. See Alan Ogden, Performance Testing
in Colorado, 58 B. EXAMINER, Nov. 1989, at 19; Jane P. Smith, Performance Testing in
California, 1983-1989, 58 B. EXAMINER, Aug. 1989, at 17. One commentator has ac-
knowledged the that performance questions appear to test in a way that regular exam
questions cannot. She argued, however, that, performance questions cannot efficiently
measure minimum competence but would measure skills that are unique to lawyering.
Another commentator has suggested that that minimum competence could be insured
with a combination of comprehensive testing and practical internship experience.
Beeching, 65 B. EXAMINER, Nov. 1996, at 6. In another instance, the former dean of
Florida State University College of Law proposed that law students be allowed to take
the bar exam after the second year, with the first two years spent learning doctrine and
the third year devoted to clinical work and internships. Ken Myers, ABA President Sug-
gests Students Take Early Bar Examination, 14 NAT'L L.J., Oct. 1991, col. 3 .
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directly address the problem of exclusion because it considers learning
differences and varying individual strengths in the context of what
has been called "multiple intelligences." 261 This model would also al-
low for the testing of skills more closely associated with actual
practice.

Notwithstanding the strong arguments for a more performance
directed exam, the grants of extra time do little to address the often-
cited flaws and limitations of the bar exam in measuring minimal
competence. 262 Given the conventional way of measuring learning
disabilities in terms of a discrepancy between IQ and performance,
there is no reason to suppose that the learning disabled applicants
will excel over other applicants in multiple intelligence beyond the log-
ical reasoning and fact application measured by the test. Thus, the
claim that the bar exam is flawed in failing to recognize many of the
things that make for a successful performance is true, but not helpful
to learning disabled claimants for an extra time accommodation.

Finally, sparse candid public discussion about the nature and
meaning of learning disabilities reduces the opportunities for the judi-
ciary and policy makers to gain the necessary knowledge to make in-
formed judgments. 263 The definitions used in governmental policy
reflect a narrow conceptualization about the meaning of learning disa-
bilities. For the most part, the policy reflects a socio-political ap-
proach, which defines learning disability as a product of the

260. Presently, only Delaware and Vermont require an apprentice program. Both
programs last approximately a half-year and may be begun during law school. The Del-
aware program is a requirement for bar admission but the Vermont internship may be
completed within two years of admission.

261. There are a number of skills involved in the practice of law that cannot be
evaluated by the bar exam. To address the inadequacy of prevailing notions of intelli-
gence one commentator asserts a theory of "multiple intelligences." This theory could
be applied in the context of the bar exam to measure the variety of requisite lawyering
skills. See generally HOWARD GARDNER, FRAMES OF MINDS THE THEORY OF MULTIPLE
INTELLIGENCES (1983).

262. It is generally agreed that there is no correlation between how one performs on
the bar exam and how she will fare in practice. See Deborah L. Rhode, Institutional-
izing Ethics, 44 CASE W. RES. L. REV. 665, 690 (1994) (noting that there is little or no
evidence demonstrating that performance on bar exams or in law school correlates with
performance in practice). It has been noted that Charles Evans Hughes, who ran for
President of the United States in 1916 and served as Chief Justice of the United States
Supreme Court from 1930 to 1941, failed the New York State bar exam seven times.
The Rodent, Society of Repeat Bar Exam Takers, N.J. L.J., Sept. 26, 1994, at 20.

263. It has been argued that the need to inform policy makers is similar to that
faced after Brown v. Board of Education, 349 U.S. 294 (1955), where extensive study
was conducted on the attitudes and behavior toward school desegregation policies. See
Peter David Blanck, Civil Rights, Learning Disabilities and Academic Standards, 2 J.
GENDER RACE & JUSTICE 33, 49 (1998). See also Peggy L. Anderson, Stefan Kazmierski
& Mary E. Cronin., Learning Disabilities, Employment Discrimination, and the ADA, 28
J. LEARNING DISABILITIES 196 (discussing "courtroom confusion" surrounding the con-
cept of learning disabilities).
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interaction between the individuals and their environment. This ori-
entation may work well in the context of other more physical and
readily identifiable disabilities. Conceivably, the orientation might
function better in the learning disabled context if the definitions were
more inclusive of those impaired by external factors. The fundamen-
tal tenet of the socio-political approach is that disabilities are per-
ceived and understood in terms of the prevailing cultural conceptions
of normal and the significance of any deviation from that norm.2 64

Thus, learning disabilities as impairment are largely a construct of
the dominant culture or the socio-economically privileged. Absent the
inclusion of the broader public into the social construct to include
those whose learning disabilities result from poverty, economics and
the sub-culture, the learning disability label would be less inequitable
if it embodied medical concepts which identify as the functional source
of the condition the functional incapacitates which result from organic
impairments.265 Otherwise, a learning disability becomes whatever
public policy, as forged by the powerful, says that it is.

264. Harlan Hahn, Disability and Rehabilitation Policy: Is Paternalistic Neglect Be-
nign?, 42 PUB. ADMIN. REV. 385-389 (1982).

265. The medical concept of a disability focuses on the functional incapacities result-
ing from organic impairments as the primary source of the disabling impairment. See
Harlan Hahn, Antidiscrimination Laws and Social Research on Disability: the Minority
Groups Perspective, 14 BEHAV. Sci. & L. 14 (1996).
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