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QUALITY V. QUANTITY: WILL ERISA
PREEMPTION SURVIVE THE

THIRD CIRCUIT TEST OF
IN RE U.S. HEALTHCARE?

INTRODUCTION

Congress enacted the Employee Retirement Income Security Act
("ERISA")' in 1974 to, in part, regulate employee health care plans of
employers. 2 The intent of Congress in enacting ERISA was to replace
the states' irregular regulation of pension plans with more uniform
federal regulations. 3 One important element of ERISA is the complete
and express preemption provisions, which bar certain state law ac-
tions relating to employer-provided health care plans.4 Since the pre-
emption language found in ERISA is so broad, courts often had
difficulty defining preemption in state medical malpractice claims
dealing with direct and vicarious liability claims. 5

Recently, in In re U.S. Healthcare, Inc.,6 the United States Court
of Appeals for the Third Circuit determined that ERISA does not pre-
empt state law direct negligence claims brought against an ERISA-
governed health care provider. 7 The Third Circuit declared that
claims challenging utilization review procedures are a quality of care
determination, and therefore not completely preempted by ERISA.8

The court noted the distinction between claims dealing with the qual-
ity of care, which are not preempted, and claims dealing with a denial
of benefits, or the quantity of care, which are preempted.9 Finally, the
court agreed that ERISA also does not preempt state law claims alleg-
ing that the Health Maintenance Organization ("HMO") violated a
tort duty, rather than violating a contractual promise. 10

1. Employee Retirement Income Security Act (ERISA), 29 U.S.C. §§ 1001-1461
(1994).

2. Eric M. Eusanio, Note, Control, Quality, and Cost: The Need for Federal Legis-
lation Amending ERISA's Failure to Protect Consumers from Liability-Free MCO's, 7
J.L. & POL'Y 627, 645 (1999).

3. Eusanio, Note, 7 J.L. & POL'Y at 645-46.
4. Id. at 645. See infra notes 102-305 and accompanying text.
5. Angela M. Easley, A Call to Congress to Amend ERISA Pre-Emption of HMO

Medical Malpractice Claims: The Dissatisfactory Distinction Between Quality and
Quantity of Care, 20 CAMPBELL L. REV. 293, 300 (1998).

6. 193 F.3d 151 (3d Cir. 1999).
7. In re U.S. Healthcare, Inc., 193 F.3d 151, 152, 155, 162-65 (3d Cir. 1999), cert.

denied, U.S. Healthcare, Inc. v. Bauman, 120 S. Ct. 2687 (2000).
8. U.S. Healthcare, 193 F.3d at 163-65.
9. Id. at 161-62 (citations omitted).

10. Id. at 164-65.
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This Note will first review the facts and holding of U.S. Health-
care.1 This Note will then examine the pertinent ERISA preemption
provisions, and secondary source materials discussing ERISA gov-
erned health care plans. 12 This Note will also discuss the Third Cir-
cuit's prior attempt to address these provisions in Dukes v. U.S.
Healthcare, Inc.,13 and pertinent case law from six other Circuit
Courts of Appeal. 14 Next, this Note will argue that the U.S. Health-
care court was incorrect for five reasons. 15 First, the court improperly
failed to follow the ERISA exception to the well-pleaded complaint
rule. 16 Second, the court relied on earlier Third Circuit case law, and
failed to analyze independently the exception. 17 Third, the court was
incorrect because it failed to determine the Baumans' direct negli-
gence claims addressed an administrative determination.' 8 Fourth,
the court did not follow other circuits in finding direct negligence
claims regarding utilization review procedures are completely pre-
empted.' 9 Finally, the U.S. Healthcare court improperly concluded
that ERISA did not preempt a negligence claim based on U.S. Health-
care's twenty-four hour discharge policy. 20

FACTS AND HOLDING

In In re U.S. Healthcare, Inc.,21 Steven and Michelle Bauman
(collectively, "Baumans") received health insurance through The
Health Maintenance Organization of New Jersey, Inc. ("HMONJ"), a
subsidiary of U.S. Healthcare. 22 U.S. Healthcare provided direct
health care services to patients by a network of hospitals, physicians,
and other medical providers. 23 This network included Kennedy Hos-
pital in Washington Township, New Jersey, and Dr. Kamilah Nemeh,
an independent practitioner affiliated with U.S. Healthcare. 24 The
Health Maintenance Organization ("HMO") promulgated a precertifi-

11. See infra notes 21-109 and accompanying text.
12. See infra notes 102-29 and accompanying text.
13. 57 F.3d 350 (3d Cir. 1995).
14. See infra notes 130-305 and accompanying text.
15. See infra notes 306-469 and accompanying text.
16. See infra notes 326-74 and accompanying text.
17. See infra notes 375-87 and accompanying text.
18. See infra notes 392-420 and accompanying text.
19. See infra notes 421-42 and accompanying text.
20. See infra notes 443-69 and accompanying text.
21. 193 F.3d 151 (3d Cir. 1999).
22. Bauman v. U.S. Healthcare, Inc., 1 F. Supp. 2d 420, 421 (D.N.J. 1998), aff'd in

part, rev'd in part, In re U.S. Healthcare, Inc. 193 F.3d 151 (3d Cir. 1999), cert. denied,
U.S. Healthcare, Inc. v. Bauman, 120 S. Ct. 2687 (2000).

23. Respondent's Opening Brief at 7-8, In re U.S. Healthcare, Inc., 193 F.3d 151 (3d
Cir. 1999) (Nos. 98-5222, 98-5262, 98-5263).

24. U.S. Healthcare, 193 F.3d at 155-56.
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cation policy that required mothers and newborns to be discharged
after twenty-four hours.25

Michelina Bauman was born on May 16, 1995, at Kennedy Hospi-
tal.2 6 The hospital discharged the mother, Michelle Bauman, and her
newborn daughter, Michelina, after twenty-four hours, as required by
the precertification regulations. 27 On May 18, 1995, one day after the
hospital discharged Michelina, she contracted a virulent infection.28

After noticing their newborn was ill, the Baumans made several
phone calls to Dr. Nemeh, the discharging physician at Kennedy Hos-
pital.29 The Baumans informed Dr. Nemeh their daughter was ill, but
Dr. Nemeh did not advise the Baumans to readmit Michelina at Ken-
nedy Hospital. 30 The same day, the Baumans also contacted U.S.
Healthcare, requesting an in-home visit from a pediatric nurse, but
U.S. Healthcare did not provide the requested assistance.31 Michelina
had contracted a strep infection, and when it was left undiagnosed
and untreated, her illness developed into meningitis. 32 Michelina
died later that same day.3 3

The Baumans filed their complaint in May 1997, in New Jersey
Superior Court, Camden County.34 The complaint named Dr. Nemeh,
Kennedy Hospital, and HMONJ, which is a subsidiary of U.S. Health-
care, Inc., as defendants. 35 The Baumans named U.S. Healthcare in
four of the seven counts included in the petition. 36 The first count
alleged U.S. Healthcare's policy of requiring twenty-four hour dis-
charge of newborn infants showed U.S. Healthcare acted with disre-
gard for the health and safety of its health plan participants. 37 This
count included a vicarious liability claim for the negligence of U.S.
Healthcare's agents, Dr. Nemeh and Kennedy Hospital, when they
discharged Michelina after twenty-four hours, and failed to diagnose
her strep infection.38 Count two alleged Michelina was not timely di-
agnosed and treated for the infection.39 The Baumans stated U.S.
Healthcare's twenty-four hour discharge policy showed reckless indif-

25. Id. at 156.
26. Id.
27. Id.
28. Bauman, 1 F. Supp. 2d at 421.
29. U.S. Healthcare, 193 F.3d at 156.
30. Id.
31. Id.
32. Id.
33. Bauman, 1 F. Supp. 2d at 421.
34. Id.
35. U.S. Healthcare, 193 F.3d at 155.
36. Bauman, 1 F. Supp. 2d at 421-22.
37. U.S. Healthcare, 193 F.3d at 156 (citations omitted).
38. Id.
39. Id.
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ference, because HMONJ realized newborns were at risk for develop-
ing disease, and this policy delayed diagnosis and treatment. 40 Count
five charged U.S. Healthcare with direct and vicarious negligence,
claiming the HMO adopted hospital utilization procedures that dis-
couraged physicians from readmitting infants when health problems
arose.41 The Baumans also alleged in count five that U.S. Healthcare
was negligent for failing to exercise the proper care in the supervision,
monitoring, selection and/or training of Dr. Nemeh. 42 Count six al-
leged that after Michelina was discharged, U.S. Healthcare failed to
provide appropriate care by not allowing a pediatric nurse for an in-
home visit.43 The Baumans also alleged in count six that Dr. Nemeh
and Kennedy Hospital were negligent for failing to report the birth of
Michelina to the HMO, since this would have supported the request
for an in-home visit from a pediatric nurse.44

U.S. Healthcare filed a removal petition to federal court on June
12, 1997, arguing that the Employee Retirement Income Security Act
("ERISA")45 provided federal jurisdiction over the Baumans' claims.46

ERISA section 502(a), on which U.S. Healthcare relied, is the section
of ERISA that explains who may bring an action under ERISA.47 U.S.
Healthcare argued the Baumans' claims were expressly preempted
under ERISA section 514(a),48 or alternatively, for summary judg-
ment.49 Specifically, U.S. Healthcare sought removal on the grounds
that ERISA section "502(a) and the 'complete preemption' exception to
the 'well-pleaded complaint rule' provided" the district court with sub-
ject matter jurisdiction.50 The Baumans moved to remand to state

40. Id. at 156-57.
41. Id. at 157.
42. Id.
43. Id.
44. Id.
45. Employee Retirement Income Security Act (ERISA), 29 U.S.C. §§ 1001-1461

(1994).
46. Bauman, 1 F. Supp. 2d at 421.
47. Angela M. Easley, A Call to Congress to Amend ERISA Pre-Emption of HMO

Medical Malpractice Claims: The Dissatisfactory Distinction Between Quality and
Quantity of Care, 20 CAMPBELL L. REV. 293, 301 (1998). ERISA section 502(a) provides,"a civil action may be brought - (1) by a participant or beneficiary - (B) to recover
benefits due to him under the terms of his plan, to enforce his rights under the terms of
the plan, or to clarify his rights to future benefits under the terms of the plan . . . ." 29
U.S.C. § 1132(a)(1)(B) (1994).

48. Bauman, 1 F.Supp 2d at 422. 29 U.S.C. § 1144 provides:
[Elxcept as provided in subsection (b) of this section, the provisions of this sub-
chapter and subchapter III of this chapter shall supersede any and all State
laws insofar as they may now or hereafter relate to any employee benefit plan
described in section 1003(a) of this title and not exempt under section 1003(b)
of this title.

29 U.S.C. § 1144(a)-(b) (1994).
49. Bauman, 1 F. Supp. 2d at 421.
50. Id.
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court, claiming no federal question was involved because section
502(a) did not govern the action, and the court therefore lacked sub-
ject matter jurisdiction. 51 Removal was granted by the United States
District Court for the District of New Jersey. 52

The district court explained it had jurisdiction over count six,
which stated that U.S. Healthcare did not provide an in-home visit by
a pediatric nurse.53 The district court reasoned that it had jurisdic-
tion to dismiss count six, because this count was preempted by ERISA
section 514(a). 54 The court dismissed count six, finding that it stated
a claim that fit within ERISA section 502(a). 55 The court stated negli-
gence claims against an insurer for failure to provide benefits due fall
under ERISA section 502(a).56 The court declared that the Baumans'
allegation in count six that the HMO did not provide an in-home phy-
sician was a claim for failure to provide benefits under the plan. 57

Therefore, the court determined that the claim was preempted under
section 502(a).58

The district court found that counts one, two and five did not pro-
vide a basis for federal removal jurisdiction under section 502(a).59

The district court explained that counts one, two, and five were not
preempted because these claims were not claims to recover benefits
due under the plan. 60 Therefore, the court determined that these
claims did not fit within section 502(a).6 1 The court noted that all
three of the counts claimed U.S. Healthcare adopted policies that
caused physicians to provide inadequate care to patients. 62 The court
explained these counts focused on the quality of care Michelina re-
ceived, not whether the plaintiffs received benefits due according to
the plan.6 3 Hence, the court reasoned that such claims involved a dis-

pute over the quality of care, as distinguished from claims disputing
whether benefits were due.6 4 Therefore, the court explained that the

plaintiffs did not seek a remedy for U.S. Healthcare's failure to pro-
vide benefits, but sought a remedy for the damage caused by how U.S.

51. Id.
52. U.S. Healthcare, 193 F.3d at 159.
53. Id. at 425.
54. Id. at 426.
55. U.S. Healthcare, 193 F.3d at 157.
56. Bauman, 1 F. Supp. 2d at 425.
57. Id.
58. Id.
59. Id. at 424-25.
60. Id. at 422-24.
61. Id. at 424.
62. Id.
63. Id. at 423. The court reasoned that the three claims were concerned with

whether the benefits due were provided. Id.
64. Bauman, 1 F. Supp. 2d at 423.
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Healthcare structured its plan.65 The Baumans then alleged U.S.
Healthcare's structure led physicians to provide inadequate care to
plan beneficiaries, and the district court found that ERISA section
502(a) did not preempt the state claims. 66

U.S. Healthcare appealed the decision of the district court to the
United States Court of Appeals for the Third Circuit, arguing ERISA
preempted counts one, two and five.6 7 The Baumans countered that
U.S. Healthcare's policies "'encouraged, pressured, and/or directly or
indirectly required' their participating physicians to discharge new-
born infants."68 The Third Circuit affirmed the district court's opin-
ion, explaining that U.S. Healthcare's activities were related to
medical, and not benefit determinations and, therefore, ERISA did not
preempt the Baumans' state law claims.6 9 To reach this conclusion,
the court addressed each count, and the parties arguments concerning
each, seriatim.70

First, U.S. Healthcare argued the direct negligence claim against
it in count one challenged the quantity of benefits available, and this
type of claim is completely preempted under Dukes v. U.S. Healthcare,
Inc.,7 1 a 1995 Third Circuit case.72 The Baumans argued U.S. Health-
care's twenty-four hour discharge policy related to treatment, not
whether benefits were requested or denied. 73 The court declared that
count one's vicarious liability claim for doctor malpractice did not fall
within section 502(a)(1)(B). 74 The court found that U.S. Healthcare
made a medical determination regarding the level of care Michelina
should receive, which is not an administrative determination. 7 5 The
court, relying on Dukes, explained that a vicarious liability claim for
physician malpractice does not fall under section 502(a)(1)(B). 76 The
court noted that U.S. Healthcare's policy did not give the Baumans
the option to decide whether they should pay for the medical ex-
penses. 77 The court further noted the claim did not allege the HMO
denied a requested benefit, but rather the claim involved the quality

65. Id. at 424.
66. Id.
67. US. Healthcare, 193 F.3d at 152, 160.
68. Id. at 163 (citations omitted).
69. Id. at 160-65.
70. See infra notes 71-99 and accompanying text.
71. 57 F.3d 350 (3d Cir. 1995).
72. Petitioner's Opening Brief at 16, In re U.S. Healthcare, Inc., 193 F.3d 151 (3d

Cir. 1999) (Nos. 98-5222, 98-5262, 98-5263).
73. U.S. Healthcare, 193 F.3d at 162-63.
74. Id. at 162.
75. Id. at 162-63.
76. Id. at 162.
77. Id. at 163.
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of care provided under the plan. 78 Therefore, the court concluded that
the Bauman's claim was not preempted because it merely called into
question the quality of care the Baumans received. 79

U.S. Healthcare argued that count two challenged the quantity of
benefits HMONJ provided, because, according to count two, the plan
should extend coverage benefits for longer hospital stays for newborn
infants.80 The court found this count was similar to count one, but
count two also alleged U.S. Healthcare knew the twenty-four hour pol-
icy would put infants "at risk for life-threatening disease after leaving
the hospital."81 The court explained the first two counts did not allege
HMONJ failed to pay for benefits or process a benefits claim.8 2

Rather, the court noted the Baumans alleged Michelina received inad-
equate quality of medical care because of HMONJ's twenty-four hour
discharge policy.8 3

U.S. Healthcare argued that count five challenged a utilization
decision made by HMONJ, and that ERISA completely preempts this
direct negligence claim.8 4 The Baumans argued that Dr. Nemeh's de-
cision not to readmit Michelina resulted from the HMOs twenty-four
hour discharge policy.8 5 The court noted these decisions influence the

medical judgment of participating physicians.8 6 The court stated that
U.S. Healthcare's negligence for Dr. Nemeh's medical determination
was a decision that Dr. Nemeh made while arranging for medical ser-
vices, not a medical plan administration decision.8 7 Thus, the court
found that U.S. Healthcare acted as a provider of medical services.88

The court distinguished the utilization review process discussed in
Dukes.89 The utilization review process at issue in Dukes referred to
cost containment. 90 By contrast, the court found that U.S. Health-
care's utilization process dealt with quality of care within the utiliza-

78. Id.
79. Id. at 163, 165.
80. Petitioner's Opening Brief at 17, U.S. Healthcare (Nos. 98-5222, 98-5262, 98-

5263).
81. U.S. Healthcare, 193 F.3d at 163.
82. Id.
83. Id. at 162-63.
84. Petitioner's Opening Brief at 16, U.S. Healthcare (Nos. 98-5222, 98-5262, 98-

5263). The Danca court stated, [ultilization review refers to an external evaluation of
the appropriateness of a given course of treatment based upon established clinical crite-

ria" Danca v. Private Health Care Sys., Inc., 185 F.3d 1, 1 n.1 (1st Cir. 1999) (citations
omitted).

85. Respondent's Opening Brief at 28, U.S. Healthcare (Nos. 98-5222, 98-5262, 98-
5263).

86. U.S. Healthcare, 193 F.3d at 163.
87. Id.
88. Id.
89. Id. at 164.
90. Id.
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tion review process.9 1 The court stated the utilization review aspect of
count five did not relate to the utilization review process, but rather to
the quality consequences of a precertification process. 9 2 U.S. Health-
care argued that any claim against a utilization procedure is con-
cerned with an administrative, rather than a health-provider
function. 93 U.S. Healthcare further argued the Baumans were re-
fused benefits that plan members were entitled to through their mem-
bership, which is an administrative function. 9 4 The court stated that
this type of claim is not completely preempted, because it dealt with
the quality standard found under state law.9 5

The Baumans, in count six, alleged U.S. Healthcare violated a
tort duty to provide adequate medical care, rather than a claim for
breach of a contractual duty under the terms of the ERISA plan.96

The court found this claim dealt with whether Michelina received ade-
quate care. 97 The court noted U.S. Healthcare was negligent in its
capacity as a health care provider, as distinguished from its capacity
as a benefits administrator. 98 The court explained that although the
complaint referred to a promised benefit under the plan, this did not
automatically convert the negligence claim into a benefits claim under
section 502(a), because U.S. Healthcare did not meet the standard of
care required of medical providers when it failed to arrange for the
visit by a pediatric nurse.99 The court stated that the dictum in Dukes
explained that if the health care provider's services deviated from the
benefits guaranteed under the plan, those services may be so inade-
quate that they do not constitute health care. 10 0 However, inadequate
treatment was not found in this case. 1 1 The court found that since
ERISA did not completely preempt count six, the district court lacked
subject matter jurisdiction, and should have remanded the complaint
to state court. 10 2

91. Id.
92. Id. Count Five also alleged the HMO was negligent in their "selection, supervi-

sion, training, and/or oversight of Dr. Nemeh .... " Id.
93. U.S. Healthcare, 193 F.3d at 164.
94. Id.
95. Id. at 163-64.
96. Id. at 164.
97. Id.
98. Id.
99. Id.

100. Id. at 164-65.
101. Id. at 165.
102. Id.
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BACKGROUND

A. ERISA SECTIONS 502(A) AND 514

Congress enacted the Employee Retirement Income Security Act
("ERISA")' 0 3 in 1974.104 Before 1974, state law predominately regu-
lated employee benefit plans.10 5 Congress was concerned that varied
and inconsistent federal and state laws would prevent employees from
receiving their benefits when they retired. 10 6 When drafting ERISA,
Congress considered not only the protection of employees, but also at-
tempted to minimize problems for employers who voluntarily estab-
lished employee benefit plans.' 0 7 Congress also sought to eliminate
the public outcry over "the lack of fairness and soundness of private
retirement programs."' 0 8 Thus, Congress enacted ERISA, with the
intention of protecting the employee benefit plan participants by es-
tablishing appropriate remedies and easier access to the federal court
system.109

Congress designed ERISA to uniformly regulate employee benefit
plans by requiring employers to meet their obligations under these
plans. 1 0 There are two ERISA preemption clauses that preclude ER-
ISA plan participants from recovering state law remedies."' ERISA
section 502(a), 112 the civil enforcement provision, delineates who can
bring claims, and what claims an employee can bring under ERISA. 113

Section 502(a) is the preemption section, and it applies when state
claims fall under ERISA's civil-enforcement provision.1 14 If the plain-
tiffs claim falls under one of the three categories found in section

103. Employee Retirement Income Security Act (ERISA), 29 U.S.C. §§ 1001-1461
(1994).

104. Natalie Zellner, Duking It Out: Beating the Complete Pre-Emption of ERISA
Under Dukes v. U.S. Healthcare, Inc., 14 GA. ST. U. L. REV. 925, 936-37 (1998).

105. Zellner, 14 GA. ST. U. L. REV. at 936.
106. Id. at 936-37.
107. Id. at 937.
108. Dawn Lauren Morris, ERISA Pre-Emption, HMO's, and Denial of Benefit

Claims, 59 LA. L. REV. 961, 966 (1999).
109. Jane M. Mulcahy, The ERISA Pre-Emption Question: Why Some HMO Mem-

bers Are Dying For Congress to Amend ERISA, 82 MARQ. L. REV. 877, 878 (1999).
110. Morris, 59 LA. L. REV. at 967.
111. Eric M. Eusanio, Note, Control, Quality, and Cost: The Need for Federal Legis-

lation Amending ERISA's Failure to Protect Consumers from Liability-Free MCO's, 7
J.L. & POL'Y 627, 647 (1999). See Employee Retirement Income Security Act of 1974,
Pub. L. No. 93-406, 88 Stat. 829, 891 (1974) (codified as amended at 29 U.S.C. § 1132
(1994)) (noting who may bring a civil action under ERISA).

112. Bauman, 1 F. Supp. 2d at 422. ERISA section 502(a) provides "a civil action
may be brought - (1) by a participant or beneficiary - (B) to recover benefits due to
him under the terms of his plan, to enforce his rights under the terms of the plan, or to
clarify his rights to future benefits under the terms of the plan ... 29 U.S.C.
§ 1132(a)(1)(B) (1994).

113. Mulcahy, 82 MARQ. L. REV. at 879.
114. 481 U.S. 58, 66 (1987).
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502(a), the claim is completely preempted. 115 If the court determines
the state law claim falls under section 502(a)'s complete preemption
provision, the court decides the matter under ERISA's provisions, not
under state law. 1 16

One consequence of ERISA's complete preemption is health care
organizations, such as Managed Care Organizations ("MCOs"), are
shielded from liability for negligently administering health care. 117

Where Congress intended to replace all state law in a particular area
with federal law, and section 502(a) is one of those areas, the excep-
tion to the well-pleaded complaint rule applies. 1 18 Thus, health care
providers can still use the ERISA exception to the well-pleaded com-
plaint rule to preempt state law claims, even if plaintiffs limit their
allegations to common law causes of action. 1 19

Although a state law may survive complete preemption analysis,
it can still be preempted by ERISA's federal preemption provision. 120

ERISA section 514121 is the federal preemption provision. 122 ERISA
section 514 states that claims that relate to the benefit plan are pre-
empted. 123 Most claims against Health Maintenance Organizations
("HMO") implicate the "relate to" provision, since ERISA section 514
applies when a claim merely relates to the ERISA covered plan.' 24

Under section 514, state courts must first determine whether federal
preemption applies to the claim.12 5 A state court must apply a three-
step analysis to determine if the claim is subject to the ERISA section
514 preemption. 12 6

Rapidly escalating health care costs in the late 1970s brought on
the rise of HMOs' popularity.' 2 7 HMOs deliver the payment for medi-

115. Zellner, 14 GA. ST. U. L. REV. at 937-38.
116. Eusanio, Note, 7 J.L. & PoL'Y at 648-49.
117. Id. at 649.
118. Morris, 59 LA. L. REV. at 970.
119. Id.
120. Eusanio, Note, 7 J.L. & POL'Y at 649.
121. See Employee Retirement Income Security Act of 1974, Pub. L. No. 93-406, 88

Stat. 829, 897 (1974) (codified as amended at 29 U.S.C. § 1144 (1994)) (stating this sec-
tion of ERISA supersedes all state laws relating to the benefit plan).

122. Mulcahy, 82 MARQ. L. REV. at 880.
123. Morris, 59 LA. L. REV. at 971. 29 U.S.C. § 1144 provides:

[E]xcept as provided in subsection (b) of this section, the provisions of this sub-
chapter and subchapter III of this chapter shall supersede any and all State
laws insofar as they may now or hereafter relate to any employee benefit plan
described in section 1003(a) of this title and not exempt under section 1003(b)
of this title.

29 U.S.C. § 1144(a)-(b) (1994).
124. Mulcahy, 82 MARQ. L. REV. at 880-81.
125. Eusanio, Note, 7 J.L. & POL'Y at 649-50 & n.77.
126. Id. at 649.
127. Jose L. Gonzalez, A Managed Care Organization's Medical Malpractice Liabil-

ity for Denial of Care: The Lost World, 35 Hous. L. REV. 715, 729 (1998).
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cal services on behalf of participants under the terms of their plans. 128

As their popularity has grown, the HMOs' decision-making role in ac-
tively managing patient care and treatment decisions has in-
creased. 129 Today, HMOs also control the cost of services and the
utilization of services through the elimination of overuse found in the
traditional fee-for-service system. 130

B. THIRD CIRCUIT CASELAW

In Dukes v. U.S. Healthcare, Inc.,13 1 the United States Court of
Appeals for the Third Circuit evaluated both the quantity and quality
of benefits to determine whether ERISA preempts state law tort
claims.132 In Dukes, two plaintiffs separately filed suit in state court
alleging medical malpractice by hospitals and medical personnel affili-
ated with U.S. Healthcare.' 33 The defendants removed the cases to
federal court on the grounds that ERISA governed the plaintiffs' wel-
fare benefit plans.' 3 4

Darryl Dukes received his health benefits through a qualified
Health Maintenance Organization ("HMO") established by U.S.
Healthcare, which administered Duke's benefits through an ERISA
sponsored employee benefit plan.13 5 When Dukes felt ill, he saw Dr.
Banks, who diagnosed Dukes' ailments as a problem with his ears. 136

Dr. Banks then performed surgery on Dukes, and subsequently or-
dered several blood studies.13 7 One hospital refused to perform the
necessary tests.138 Although the test was subsequently performed,
his condition worsened, and he died a short time later of an extremely
high blood sugar level. 139 This condition could have been diagnosed
with a timely blood test.140

Ronald and Linda Visconti (collectively, "Viscontis") received
medical treatment from a federally qualified HMO, which U.S.

128. Gonzalez, 35 Hous. L. REV. at 728.
129. Angela M. Easley, A Call to Congress to Amend ERISA Preemption of HMO

Medical Malpractice Claims: The Dissatisfactory Distinction Between Quality and
Quantity of Care, 20 CAMPBELL L. REV. 293, 314 (1998). See Gonzalez, 35 Hous. L. REV.
at 729 (stating that health care has evolved from a patient system controlled by pre-
scribing professionals to a third-party cost saving health care system).

130. Gonzalez, 35 Hous. L. REV. at 728. See supra note 75 and accompanying text.
131. 57 F.3d 350 (3d Cir. 1995).
132. Dukes v. U.S. Healthcare, Inc., 57 F.3d 350, 357-61 (3d Cir. 1995).
133. Dukes, 57 F.3d at 351.
134. Id.
135. Id. at 352.
136. Id.
137. Id. Dukes sought treatment from another doctor, who again ordered a blood

test. Id.
138. Dukes, 57 F.3d at 352.
139. Id.
140. Id.
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Healthcare organized through its membership in an ERISA welfare
plan. 14 1 Linda Visconti developed preeclampsia symptoms during the
third trimester of pregnancy. 14 2 Their daughter was stillborn, and
the Viscontis sued the HMO for negligence, claiming the HMO was
liable for its physician's malpractice. 14 3 The Viscontis claimed the
HMO negligently selected, employed, and oversaw the medical person-
nel who performed the medical treatment for Linda Visconti. 14 4

The district court dismissed the claims against U.S. Health-
care. 145 The court recognized that ERISA's complete preemption
clause creates an exception to the well-pleaded complaint rule. 146

Thus, the court reasoned that removal was proper under the "com-
plete preemption exception to the well-pleaded complaint rule."147

The Dukes and Viscontis appealed the separate decisions of the
district court to the United States Court of Appeals for the Third Cir-
cuit. 148 Both the Dukes and Viscontis argued they received low qual-
ity medical treatment.14 9 The appellants alleged U.S. Healthcare was
liable under agency and negligence theories. 150 U.S. Healthcare ar-
gued the state court claims were an attempt to enforce the plaintiffs
rights under the terms of the health plan. 15 1 Additionally, U.S.
Healthcare argued the plaintiffs' malpractice claims should be remov-
able because the medical treatment was a benefit of the ERISA cov-
ered plan.' 52

The Third Circuit reversed the district court's opinion, stating
that ERISA section 502(a)(1)(B) does not preempt state law claims al-
leging the plaintiffs received an inadequate quality of care. 153 The
court reasoned that, since the plaintiffs argued that they received low
quality medical treatment, not that U.S. Healthcare failed to provide
benefits, the plaintiffs' claims were not preempted under section
502(a)(1)(B). 1 54 The court noted that quality of benefits claims were
different than claims to recover benefits due within the plan's

141. Id. at 353.
142. Id.
143. Id.
144. Id.
145. 848 F. Supp. 39 (E.D. Pa. 1994).
146. Dukes, 57 F.3d at 354 (stating that section 502(a) creates an exception to the

well-pleaded complaint rule); Eusanio, Note, 7 J.L. & POL'Y at 652 (1999) (stating that
section 502(a) is the complete pre-emption clause).

147. Dukes, 57 F.3d at 351.
148. Id. at 357.
149. Id.
150. Id.
151. Id.
152. Id. at 360.
153. Id. at 356, 361.
154. Id. at 356.
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terms.155 Additionally, the court indicated that suits to recover bene-
fits due dealt with whether the benefits due were actually provided,
not whether a certain quality of health care was provided.156 The
court also explained that the plaintiffs did not attempt to clarify their
rights under the plan, because the plaintiffs did not allege U.S.
Healthcare withheld benefits. 157 The court distinguished between
whether the defendants acted in their capacity as health care provid-
ers or in their capacity as a utilization review firm in deciding
whether certain benefits should be denied. 158 Finally, the court
stated that, in this case, U.S. Healthcare provided medical services as
an HMO that arranged medical treatment, rather than acting in their
utilization review capacity.1 59 The court noted that the distinction
was crucial to the analysis under ERISA section 502(a)(1)(B), because
arranging for medical treatment dealt only with the quality of benefits
received, not whether the plaintiffs were denied benefits under the
plan. 160

C. CASE LAW FROM OTHER CIRCUITS

In Danca v. Private Health Care Systems, Inc.,161 the United
States Court of Appeals for the First Circuit found that ERISA pre-
empted state law tort claims brought against utilization review
firms.1 62 In Danca, Pamela Danca ("Danca") and her family (collec-
tively, "Dancas") sued Phoenix Home Life Mutual Insurance Company
("Phoenix") and Private Health Care Systems, Inc. ("PHSI") for mak-
ing negligent medical decisions in the course of a precertification pro-
cess mandated by an ERISA-governed health plan. 163 Pamela Danca
was the beneficiary of an ERISA-governed health insurance policy. 164

Phoenix was the insurance company that hired PHSI to review physi-
cians' suggestions for proposed courses of medical care for plan
beneficiaries.

165

Danca, who had a history of mental illness and was treated sev-
eral times before this dispute, sought care for another episode of

155. Id. at 357.
156. Id.
157. Id. at 358.
158. Id. at 360-61.
159. Id. at 360.
160. Id. at 360-61.
161. 185 F.3d 1 (1st Cir. 1999).
162. Danca v. Private Health Care Sys. Inc., 185 F.3d 1, 5 (1st Cir. 1999).
163. Danca, 185 F.3d at 2.
164. Id.
165. Id. These assessments, which are required by the ERISA plan, are called utili-

zation or precertification reviews. Id. at 2-3.
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mental illness. 16 6 Since she previously received successful treatment
at McLean Hospital, her physician suggested additional in-patient
care at that institution. 167 After consulting Danca's treating physi-
cian, PHSI decided Emerson Hospital was an appropriate institution
to treat her psychiatric condition. 168 The Dancas claimed Danca re-
ceived inadequate care at Emerson Hospital, and as a result of this
inadequate care, she required additional hospitalization at a third fa-
cility.' 69 The Dancas ultimately insisted the inadequate care made
Danca attempt suicide by self-immolation.' 7 0

The Dancas filed suit in Massachusetts Superior Court, alleging
several common-law negligence claims against numerous physicians,
Phoenix and PHSI. 17 1 The defendants removed the suit to the United
States District Court for the District of Massachusetts, claiming fed-
eral question jurisdiction. 172 The Dancas did not challenge the re-
moval on jurisdictional grounds. 17 3 Phoenix and PHSI subsequently
moved to dismiss the Dancas' state law claims, asserting ERISA
preemption. 1

74

The district court found for Phoenix, declaring that ERISA pre-
empted the Dancas' negligent medical malpractice claims. 175 The
court indicated that the Dancas should have asked for court review of
the benefit determination before Danca went to the pre-certified insti-
tution.'7 6 The court noted that if the Dancas challenged the benefit
determination after it was made, but before Danca received treat-
ment, then the court would have had authority to provide relief.177

However, the district court reasoned that the Dancas' claims arose
from a denial of benefits, and ERISA section 514 preempts state law
claims to enforce the rights of ERISA plan participants. 178

166. Danca, 185 F.3d at 3.
167. Id.
168. Id.
169. Id.
170. Id. This caused severe burns and disfiguring injuries. Id.
171. Danca, 185 F.3d at 3. Danca asserted four claims:

1) failure to appropriately train and supervise medical personnel responsible
for assessing and evaluating precertification claims; 2) failure to ensure that
medical decisions (evaluation of treatment requests) in the course of precertifi-
cation were made and overseen by capable personnel in a competent manner;
3) failure to follow the recommendation of Danca's treating physician; and 4)
negligent infliction of emotional distress.

Id. at 3.
172. Danca v. Emerson Hosp., 9 F. Supp. 2d 27, 27, 30 (D. Mass. 1998).
173. Danca, 185 F.3d at 3.
174. Id.
175. Danca, 9 F. Supp. 2d at 29, 32.
176. Id. at 32.
177. Id.
178. Danca. 185 F.3d at 3.
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The Dancas appealed the decision of the district court, which dis-
missed the Dancas' claims, to the United States Court of Appeals for
the First Circuit.179 Phoenix and PHSI needed to demonstrate that
the Dancas claims were completely preempted under ERISA section
502(a).180 The First Circuit affirmed the district court's decision, stat-
ing that ERISA preempts state-law claims that allege a utilization re-
view firm did not follow the physician's recommendations for
treatment and negligent oversight of precertification decisions.181

The court explained that ERISA preempts two different types of
state laws: those that amount to alternative enforcement mechanisms,
and those presenting the threat of inconsistent regulation that frus-
trate a uniform administration of ERISA plans.' 8 2 The court noted
that the Dancas alleged a negligence claim because PHSI failed to fol-
low the recommendation of Danca's physician, and failed to ensure the
treatment requests were evaluated, made and overseen by competent
personnel.18 3 Hence, the court declared that under ERISA section
502(a), the Dancas' claims were completely preempted because no al-
ternative enforcement mechanisms existed.184

In Corcoran v. United Healthcare Inc.,185 the Fifth Circuit Court
of Appeals found that ERISA preempted claims that arise from the
decision of a utilization review service.18 6 Florence Corcoran ("Corco-
ran") and her husband (collectively, "Corcorans") brought a wrongful
death suit against United HealthCare, Inc. ("United") and Blue Cross/
Blue Shield of Alabama ("Blue Cross") in a Louisiana state court.18 7

The Corcorans alleged the negligence of the defendants caused their
unborn child to die.188 The defendants then removed the action to the
United States District Court, arguing that ERISA preempted the
claims.18 9

Corcoran was a South Central Bell Telephone Company ("Bell")
employee who participated in her employer's Medical Assistance Plan
("Plan"). 190 Bell founded the plan to provide a self-funded benefit plan
to furnish medical benefits for eligible Bell employees. 191 Blue Cross

179. Id. at 1, 4.
180. Id. at 5.
181. Id. at 3, 7-8.
182. Id. at 7.
183. Id.
184. Id.
185. 965 F.2d 1321 (5th Cir. 1992).
186. Corcoran v. United Healthcare, Inc., 965 F.2d 1321, 1333, 1339 (5th Cir. 1992).
187. Corcoran, 965 F.2d at 1324.
188. Id. The Corcorans "sought damages for the aggravation of a pre-existing de-

pressive condition" and they both sought damages for loss of consortium. Id.
189. Corcoran, 965 F.2d at 1321, 1324-25.
190. Id. at 1323.
191. Id.
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administered the Plan, and United administered the Quality Care
Program ("QPC") for Corcoran's employer.' 92

While Corcoran was in her final months of pregnancy, her doctor
recommended she remain in bed, but Bell did not grant the temporary
disability benefits. 193 In response to this rejection, her doctor wrote to
a medical consultant for Bell, explaining Corcoran had a high-risk
pregnancy because of her medical problems, but Bell again rejected
her doctor's plea. 194 In accordance with QCP procedures in the plan,
Corcoran's doctor then sought precertification from the utilization re-
view firm for her hospital stay.195 United denied this request, stating
hospitalization was not required; therefore, United authorized home
nursing care.196 Thirteen days after being sent home because United
denied her precertification request for hospitalization, her fetus died
from distress.' 97

The district court held that since the ERISA plan formed the
nexus between the plaintiffs and the defendants, the plaintiffs failed
to distinguish between United's role as an administrator of medical
benefits from their role as a provider of medical advice.198 The district
court found for Blue Cross and United, explaining that United acted
as a plan administrator, not a professional medical advisor.1 99 The
district court determined that ERISA preempted the Corcorans claims
because they were related to the benefit plan.200 The court further
noted United only dealt with the Corcorans' pregnancy because the
ERISA plan directed the Corcorans to United due to the high risk
pregnancy. 201 The court noted ERISA preempts state claims of gen-
eral application, which includes state tort claims. 20 2 The court ruled
that since the state tort claim related to the benefit plan, this cause of

192. Id. The court stated that:
Under a portion of the Plan known as the "Quality Care Program" ("QPC"),
participants must obtain advance approval for overnight hospital admissions
and certain medical procedures ("precertification"), and must obtain approval
on a continuing basis once they are admitted to a hospital ("concurrent re-
view"), or plan benefits to which they otherwise would be entitled are reduced.

Id.
193. Corcoran, 965 F.2d at 1322.
194. Id. at 1324. After Corcoran's doctor made the written request, Bell's doctor

received a second opinion on her condition from another doctor. Id. That doctor recom-
mended granting her doctor's recommendation, or "the company would be at a consider-
able risk .... ." Id.

195. Corcoran, 965 F.2d at 1324.
196. Id.
197. Id. At the time of death, Corcoran's in-home nurse was off duty. Id.
198. Corcoran, 965 F.2d at 1325.
199. Id. at 1325-26.
200. Id. at 1325.
201. Id.
202. Id. (quoting Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 66 (1987)).
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action was preempted because the defendants would not have become
involved with Corcoran's care if it were not for the ERISA plan.20 3

The Corcorans appealed the decision of the district court to the
United States Court of Appeals for the Fifth Circuit.20 4 The
Corcorans argued that United erred in its medical decision that Corco-
ran did not need hospital care the last month of pregnancy. 205 The
Corcorans further argued United acted outside the scope of its state-
ments in the QCP booklet regarding medical expertise. 20 6 By doing
so, the Corcorans argued that United exercised medical judgment
outside ERISA preemption.20 7 United contended they made the utili-
zation review decision in their capacity as a plan fiduciary regarding
benefits authorized under the plan. 20 8 In support of this argument,
United stated they only performed claims-handling functions. 20 9 As
such, they only determined whether the plaintiff qualified for plan
benefits by applying established eligibility criteria, not medical
judgments. 210

The Fifth Circuit affirmed the district court's opinion, concluding
that ERISA preempted a tort action for wrongful death alleged
against United for its erroneous medical decision. 211 The court rea-
soned that although United may make medical decisions, these medi-
cal decisions are made when deciding what plan benefits are available
to the plan members.212 The Fifth Circuit indicated that not preempt-
ing state tort claims could subject the plans to inconsistent regula-
tions in different states, thus increasing inefficiency and possibly
causing the plan to reduce benefit levels.213 The court stated that ER-
ISA's failure to provide a remedy for medical malpractice in connec-
tion with a benefit denial did not alter the court's conclusion. 214 The
court declared that because of Congress' broad preemption clause, the
court could not construe the language of the statute to include the util-
ization review process. 215

Likewise, in Jass v. Prudential Health Care Plan, Inc.,216 the
United States Court of Appeals for the Seventh Circuit found ERISA

203. Corcoran, 965 F.2d at 1321, 1326.
204. Id.
205. Id. at 1330.
206. Id.
207. Id.
208. Id. at 1329.
209. Id. at 1330.
210. Id. at 1329.
211. Id. at 1331, 1339.
212. Id. at 1331.
213. Id.
214. Id. at 1333.
215. Id. at 1333-34.
216. 88 F.3d 1482 (7th Cir. 1996).
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preempted a state law claim against a utilization review decision
made by a nurse.2 17 Betty Jass filed a complaint in state court for
negligence against Karen Margulis, a registered nurse.2 18 Jass also
filed a complaint for vicarious liability against Prudential Health Care
Plan ("PruCare") based on the negligence of the physician and
nurse.

219

Jass received health insurance from a plan maintained by her
husband's employer. 220 PruCare administered the plan. 22 1 Karen
Margulis, a registered nurse and agent of PruCare, made the determi-
nation to deny treatment.2 22 Part of the benefit plan stated that if the
participant sought treatment from one of the plan's listed physicians,
the defendant paid a greater percentage of medical expenses. 2 23 Pru-
Care's list of physicians included Dr. Anderson, the doctor who treated
Jass.

2 2 4

In 1992, Jass underwent a knee replacement surgery under Dr.
Anderson's care. 2 25 Dr. Anderson performed the complete knee re-
placement surgery on Jass. 2 26 Margulis determined physical therapy
was not necessary, so Jass left the hospital without rehabilitation. 22 7

Jass claimed this denial of medical treatment caused a permanent in-
jury to the knee. 228

PruCare removed the suit to United States District Court for the
Southern District of Illinois.2 29 PruCare asserted diversity and fed-
eral question jurisdiction. 230 Jass then amended the complaint to add
a negligence claim against a doctor.23 1 The district court still ruled on
the defendants' motion to remand, although diversity no longer ex-
isted.2 3 2 The district court found for the defendants, dismissing Jass'

217. Jass v. Prudential Health Care Plan, Inc., 88 F.3d 1482, 1488-90, 1495 (7th Cir.
1996).

218. Jass, 88 F.3d at 1485, 1488.
219. Id. at 1485.
220. Id.
221. Id.
222. Id. at 1485, 1488.
223. Id. at 1485.
224. Id.
225. Id.
226. Id. Jass believed her replacement surgery required physical therapy for reha-

bilitation. Id.
227. Jass, 88 F.3d at 1485. Margulis was an agent of PruCare. Id.
228. Jass, 88 F.3d at 1485.
229. Id. at 1482, 1484.
230. Id.
231. Id.
232. Id.
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cause of action against PruCare for Margulis' purported negligence be-
cause the claim related to an ERISA benefit plan.23 3

Jass appealed the decision of the district court to the United
States Court of Appeals for the Seventh Circuit, arguing ERISA did
not preempt the claim against Margulis. 234 Jass supported her con-
tention by alleging a state law medical negligence claim, not a federal
claim or damages under federal law. 23 5 The court noted Margulis did
not voluntarily assume the authority to determine Jass' medical
care.236 In contrast, Jass attempted to argue Margulis did voluntarily
assume the authority to provide her with medical care as the utiliza-
tion review administrator.237

The Seventh Circuit affirmed, in part, the district court's opin-
ion.238 The court found section 502(a) governed claims against utiliza-
tion review administrators that are alleged as state law negligence
claims.239 The court applied a three-part test for complete preemp-
tion.240 First, the court found that Jass could bring the suit under
section 502(a) as a plan participant.241 Second, the court found that
the claim against Margulis was to determine what benefits were due
to Jass under her health care plan. 24 2 The court reasoned that al-
though Margulis was a registered nurse, her relationship with Jass
was purely that of an administrator, because she only contacted Jass

233. Id. at 1491. The court remanded the other count, which was against Dr. Ander-
son, to the original court. Id. at 1484.

234. Jass, 88 F.3d at 1482, 1484.
235. Id. at 1488. In her complaint, Jass alleged that as a registered nurse,

Margulis:
Had the duty to manage, control and determine the medical care required by
the Plaintiff to treat her medical condition as herein described and that Margu-
lis was negligent in her duty because she negligently and carelessly failed to
see that the Plaintiff received appropriate therapy subsequent to her surgery;
negligently and carelessly secured the discharge of the Plaintiff from the hospi-
tal on January 18, 1992; and negligently and carelessly abandoned the
Plaintiff.

Id. at 1488.
236. Jass, 88 F.3d at 1489.
237. Id.
238. Id. at 1484, 1495.
239. Id. at 1488, 1490. The District Court remanded the vicarious liability claim.

Id. at 1495.
240. Jass, 88 F.3d at 1488, 1490. The Seventh Circuit articulated this test in Rice v.

Panchal, 65 F.3d 637, 644 (7th Cir. 1994). The Rice court noted:
[T]hree factors are relevant for determining whether a claim is within the
scope of Section 502(a): (1) "whether the plaintiff [is] eligible to bring a claim
under that section;" (2) whether the plaintiffs "cause of action falls within the
scope of an ERISA provision that the plaintiff can enforce via section 502(a);"
and (3) whether the plaintiffs "state law claim cannot be resolved without an
interpretation of the contract governed by federal law."

Rice, 65 F.3d at 644.
241. Jass, 88 F.3d at 1489.
242. Id.
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while performing the utilization review. 243 Third, the court found
that Jass' claim fit under section 502(a) because Margulis' job was to
interpret the contract benefits to which Jass was entitled.244 There-
fore, the court concluded that the claim against Margulis arose under
federal law. 245

Similarly, in Kuhl v. Lincoln National Health Plan of Kansas
City, Inc.,246 the United States Court of Appeals for the Eighth Circuit
declared that ERISA preempted a claim against a firm conducting
precertification review. 247 In Kuhl, family members of the decedent
(collectively, "Kuhls") brought a state court action alleging four claims
against Lincoln National Health Plan of Kansas City, Inc. ("Lincoln
National"), in the Circuit Court of Jackson County, Missouri.248 Lin-
coln National removed the claims based on federal question
jurisdiction.

2 49

Buddy Kuhl worked for Belger Cartage Services, Inc., ("Belger"),
and received medical benefits through Belger's Group Health Plan
("Belger Plan") that Lincoln National administered. 250 The Belger
Plan qualified as an employee welfare benefit plan under ERISA.251

The Belger Plan provided that Lincoln National was not obligated to
pay for services performed outside their area network.252 Lincoln Na-
tional decided what claims the Belger Plan should pay for.2 53

Through "precertification review," Lincoln National made advance de-
cisions regarding what services to provide under the Belger Plan
outside the "Service Area."254

After Kuhl had a heart attack on April 29, 1989, Dr. Levi deter-
mined Kuhl needed heart surgery, and this was confirmed by Dr.

243. Id.
244. Id. at 1489-90.
245. Id. at 1490.
246. 999 F.2d 298 (8th Cir. 1993).
247. Kuhl v. Lincoln Nat'l Health Plan of Kansas City, Inc., 999 F.2d 298, 298-99,

302 (8th Cir. 1993).
248. Kuhl, 999 F.2d at 300. The four claims against Lincoln National were "medical

malpractice, emotional distress, tortious interference with Buddy Kuhl's right to con-
tract for medical care, and breach of a contract .... " Id.

249. Kuhl, 999 F.3d at 300.
250. Id. The court noted:

Lincoln National is an "independent physician" HMO that pays independent
physicians, hospitals and other health care providers to render medical ser-
vices for its members .... Lincoln National makes advance decisions regard-
ing payment for medical services rendered outside of its service area through
precertification review, a process by which it determines whether a particular
procedure or hospitalization is covered by the Belger Plan.

Id. at 299.
251. Kuhl, 999 F.2d at 299.
252. Id.
253. Id.
254. Id.
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Ahuja.255 Dr. Levi concluded the surgery needed to be performed
outside the Lincoln National area, since hospitals in Kansas City did
not have the necessary equipment.25 6 A Lincoln National utilization
review coordinator at first refused to precertify the procedure sched-
uled to be performed outside the Lincoln National area.257 Lincoln
National then authorized the procedure after the originally scheduled
heart surgery, but by this time, Kuhl required heart transplant sur-
gery.258 A transplant was not available in time, Kuhl died, and his
family (collectively, "Kuhls") sued Lincoln National in the United
States District Court for the Western District of Missouri.259

The district court found for the defendants. 260 The court rea-
soned that the Kuhls' claims related to the administration of the
health care plan.2 6 1 As such, ERISA preempted the claims.26 2 The

district court explained that the Kuhls' claims were based on Lincoln
National's improper processing of Kuhl's claim for medical benefits. 263

The court granted summary judgment for Lincoln National.264

The Kuhls appealed the decision of the district court to the United
States Court of Appeals for the Eighth Circuit, arguing Lincoln Na-
tional took on the role of Kuhl's doctor by making decisions regarding
proper medical treatment, which constituted medical practice. 265 The
Eighth Circuit affirmed the district court's opinion, deciding that the
decision of Lincoln National not to precertify the surgery related to its
responsibility to administer benefits for Belger. 26 6 The court stated
that although Lincoln National admitted it cancelled the surgery, Lin-
coln National did not go beyond the administration of the plan's bene-
fits when it provided Kuhl with medical advice.267 The court reasoned
that Lincoln National did not exceed its administrative role because
Lincoln National canceled the St. Louis surgery after Kuhl requested
a precertification review.268 Finally, the court declared that denying
the precertification payment was directly related to Lincoln National's

255. Id. at 300.
256. Id.
257. Id.
258. Id.
259. Id. Dr. Cox placed Kuhl on a transplant list on September 2, 1989. Id.
260. Kuhl, 999 F.2d at 298, 301.
261. Id. at 301.
262. Id.
263. Id. at 303.
264. Id. at 301.
265. Id. at 298, 301-02.
266. Id. at 303, 305.
267. Id. at 303. Lincoln National did not cancel the surgery until after the hospital

outside the service area requested the precertification review. Id.
268. Kuhl, 999 F.2d at 303.
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administration of the plan's benefits, and not related to any medical
decisions.

26 9

In Tolton v. American Biodyne, Inc.,270 the United States Court of
Appeals for the Sixth Circuit found that ERISA preempted state law
claims against an employee welfare benefit plan in a wrongful death
suit.2 7

1 In Tolton, Mattie, Richard, and Ronald Tolton (collectively,
"Toltons") sued American Biodyne, Inc. ("Biodyne"), and various medi-
cal personnel for the wrongful death of Henry Tolton in the Cuyahoga
County, Ohio Court of Common Pleas.27 2 CIGNA Health Plan of
Ohio, Inc. ("CIGNA") removed the action to the United States District
Court for the Northern District of Ohio. 27 3 Tolton worked for United
Way-Big Brothers/Big Sisters of Greater Cleveland ("United Way"),
which provided health insurance to its employees through Connecticut
General Life Insurance Company.2 74 CIGNA administered the plan
under a managed care option, and Biodyne provided mental health
benefits to plan participants under the CIGNA plan.2 75

Tolton, who was suicidal and a crack cocaine addict, went to Bi-
odyne for an evaluation with one of the utilization review person-
nel. 27 6  In accordance with protocol, the Biodyne employees
challenged Tolton to abstain from using drugs, but did not admit him
for care. 27 7 When this did not work, Tolton went to various medical
centers seeking to cure his addiction and curb his suicidal
thoughts. 278 Six days after leaving the last drug treatment facility he
attended, Tolton committed suicide. 2 79

The district court granted summary judgment for Biodyne and
the other defendants, stating that ERISA covered the United Way
Plan. 28 0 The district court reasoned that although Biodyne made
medical decisions and offered medical advice, it did so while making a
determination of benefits under the health care plan. 28 ' Since Bi-
odyne made the medical decisions in the context of determining bene-
fits, ERISA preempted the Toltons' state law claims.28 2 Finally, the

269. Id.
270. 48 F.3d 937 (6th Cir. 1995).
271. Tolton v. American Biodyne, Inc., 48 F.3d 937, 942 (6th Cir. 1995).
272. 854 F. Supp. 505 (N.D. Ohio 1993).
273. Tolton v. American Biodyne, Inc., 854 F. Supp. 505, 507 (N.D. Ohio 1993), affd,

48 F.3d 937 (6th Cir. 1995).
274. Tolton, 48 F.3d at 939.
275. Id. at 939-40.
276. Id at 940.
277. Id.
278. Id.
279. Id.
280. Tolton, 854 F. Supp. at 510-11.
281. Id. at 510.
282. Id.
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court concluded that Tolton's plan was within the meaning of section
502(a). 28 3

The Toltons appealed the decision of the district court to the
United States Court of Appeals for the Sixth Circuit, arguing ERISA
could not preempt their claims under state law because ERISA fails to
provide an adequate remedy for the alleged wrongs. 284 The Sixth Cir-
cuit affirmed the district court's decision, finding that ERISA pre-
empted state law claims against a utilization review firm for failing to
provide medical services. 28 5 The court reasoned that Biodyne not only
made medical decisions, but also determined the available benefits
under the plan.28 6 The court stated that the Toltons' state law claims
all arose from Biodyne's refusal to authorize psychiatric benefits
under the plan.28 7 Additionally, the court indicated that the claims
"relate to" the plan because utilization review was a way to process
claims, which falls under section 502(a). 288 The court further noted
that, while ERISA may provide an inadequate remedy, this does not
mean ERISA-plan participants may obtain state law remedies when
Congress clearly identified section 502(a) as the exclusive remedy for
ERISA-plan participants. 28 9

In Spain v. Aetna Life Insurance Company,290 the United States
Court of Appeals for the Ninth Circuit found that ERISA preempted
state law claims for wrongful death.291 In Spain, the wife and daugh-
ter (collectively, "Spains") of Steven Spain brought a state wrongful
death claim against Aetna Life Insurance Company ("Aetna").292

Steven Spain participated in an ERISA governed self-funded em-
ployee benefit plan, which Aetna administered. 293

Doctors diagnosed Steven Spain with testicular cancer and de-
cided he needed an autologous bone marrow transplant ("ABMT") to
save his life. 294 Aetna initially pre-approved the third step of a three-
step treatment procedure, but withdrew authorization of the third
step because Spain was ineligible for the procedure under the plan.29 5

Spain sued the administrator and the employee benefit plan, Aetna, to

283. Id.
284. Tolton, 48 F.3d at 937, 943.
285. Id. at 942, 944.
286. Id. at 942.
287. Id.
288. Id.
289. Id. at 942-43.
290. 11 F.3d 129 (9th Cir. 1993).
291. Spain v. Aetna Life Ins. Co., 11 F.3d 129, 131 (9th Cir. 1993).
292. Spain, 11 F.3d at 130.
293. Id. at 131.
294. Id.
295. Id.
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compel them to authorize the procedure.2 96 Aetna authorized the pro-
cedure two days after Steven Spain brought suit.297 Steven Spain
later died, and the Spains argued that Aetna's delay caused Steven
Spain's death.2 98

The district court found for Aetna, stating that ERISA preempted
state common law wrongful death actions.2 99 The Spains appealed
the decision of the district court to the United States Court of Appeals
for the Ninth Circuit, arguing that Steven Spain died because Aetna
withdrew authorization of the third step of the ABMT. 30 0 The Spains
further argued Aetna was negligent in the administration of the bene-
fits claim. 30 1 The Ninth Circuit affirmed the district court's opinion,
finding that ERISA preempted the Spains' state common law wrongful
death action. 30 2 The court noted that federal law preempts state law
causes of action that arise from the improper processing of benefits
claims. 30 3 Additionally, the court declared that ERISA preempted the
Spains' state law "wrongful death action because the state law in its
application directly 'relates to' the administration and disbursement
of ERISA plan benefits." 30 4 The court also explained that including
some state law remedies, while excluding others, would undermine
the federal ERISA scheme.3 05 Finally, the court found that although
preemption leaves a gap in curative remedies in a statute intended to
protect employees, ERISA's lack of remedies should not affect preemp-
tion analysis.3 06

ANALYSIS

In In re U.S. Healthcare, Inc.,3°7 the United States Court of Ap-
peals for the Third Circuit refused to allow the Employee Retirement
Income Security Act ("ERISA")3 08 to preempt state law negligence
claims pled as improper quality of care provided by a Health Mainte-
nance Organization ("HMO").3 09 In U.S. Healthcare, Steven and

296. Id. Spain was too poor to afford the third step of the procedure. Id.
297. Spain, 11 F.3d at 131.
298. Id.
299. Id.
300. Id. at 129, 131.
301. Id. at 131.
302. Id. at 132.
303. Id. at 131 (citations omitted).
304. Id.
305. Id. at 132 (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S. at 54).
306. Id.
307. 193 F.3d 151 (3d Cir. 1999).
308. Employee Retirement Income Security Act (ERISA), 29 U.S.C. §§ 1001-1461

(1994).
309. In re U.S. Healthcare, Inc., 193 F.3d 151, 152, 155, 162-65 (3d Cir 1999), cert.

denied, U.S. Healthcare, Inc. v. Bauman, 120 S. Ct. 2687 (2000).

1092 [Vol. 34



2001] QUALITY V. QUANTITY IN ERISA PREEMPTION 1093

Michelle Bauman (collectively, "Baumans"), participants in an ERISA
health benefit plan, brought state law negligence actions against U.S.
Healthcare, their HMO, for the death of their newborn child, Mi-
chelina.310 U.S. Healthcare argued ERISA preempted all of the
Baumans' state law claims, because the complaint sought state law
remedies for a denial of benefits under the ERISA-governed health
plan.311 The court refused to follow U.S. Healthcare's characteriza-
tion of the claims as a denial of benefits, and declared the state law
claims were not completely preempted. 312

For counts one, two, and five, the U.S. Healthcare court looked to
the nature of the claim to determine these were not claims for recov-
ery of benefits due under the plan, and found the claims were not com-
pletely preempted. 313 The court indicated that the Baumans'
allegations in count five involved medical decisions made by U.S.
Healthcare, which fall under the quality of benefits standard, rather
than an administrative decision, which is a quantity of benefits deter-
mination. 314 As such, the court found that ERISA did not preempt
this claim because quality of care claims are not preempted.31 5 In
count six, the court stated that not providing an in-home pediatric
nurse for Michelina Bauman was also a claim for inadequate quality
of care.316 The court declared that U.S. Healthcare decided to deny
this benefit while acting as a medical provider, and not as a benefits
administrator.317 Finally, the U.S. Healthcare court noted that just
because the Baumans referred to a benefit promised by the plan does
not convert the state-law claim into a claim for benefits due under
ERISA section 502. 3 18

Although the Third Circuit examined relevant case law to support
its decision in U.S. Healthcare, the court improperly found that ER-

310. U.S. Healthcare, 193 F.3d at 155-56.
311. Id. at 160-61.
312. Id. at 161-62.
313. Id. at 162-64. In count one, the Baumans alleged U.S. Healthcare's policy "en-

couraged, pressured, and/or directly or indirectly required" a twenty-four hour dis-
charge policy by the hospital and doctor. Id. at 156. The Baumans claimed in count two
that U.S. Healthcare's twenty-four hour policy showed reckless indifference to health
consequences of the HMO's policy holders. Id. at 156-57. In count five, the Baumans
alleged U.S. Healthcare adopted negligent hospital utilization policies that encouraged
"physicians from 're-admitting infants to the hospital when health problems' arose after
discharge." Id. at 157.

314. U.S. Healthcare, 193 F.3d at 163-64.
315. Id. at 162.
316. Id. at 164.
317. Id. In count six, the Baumans alleged "Michelina's 'medically appropriate care'

required an in home visit by a pediatric nurse to 'ensure [her] health and well-being.'"
Id. at 157 (citations omitted). The Baumans further claimed this visit was required
under the plan, and U.S. Healthcare failed to provide this under the plan. Id. at 157.

318. U.S. Healthcare, 193 F.3d at 164.
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ISA section 502 did not completely preempt the state law direct negli-
gence claims.3 19 The impropriety of the U.S. Healthcare court's
holding stems from five related factors. 3 20 First, the court failed to
look beyond the face of the complaint to determine whether the state
law claim falls under the exception to the well-pleaded complaint
rule.3 2 1 State law claims fall under the exception only if they are a
denial of benefits. 32 2 Second, the court relied on earlier Third Circuit
case law and failed to independently analyze the exception. 3 23 Third,
the court mischaracterized U.S. Healthcare's twenty-four hour dis-
charge policy as a medical decision, rather than an administrative de-
cision.3 24 Fourth, the court failed to determine that direct negligence
claims regarding utilization review procedures are completely pre-
empted. 32 5 Fifth, the court improperly concluded that ERISA did not
preempt the direct negligence claim for U.S. Healthcare's twenty-four
hour discharge policy. 3 26

A. THE ERISA EXCEPTION To THE WELL-PLEADED COMPLAINT RULE

AND DIRECT NEGLIGENCE CLAIMS

1. The Third Circuit Failed to Analyze the Exception

The U.S. Healthcare court incorrectly determined that the ERISA
exception to the well-pleaded complaint rule did not apply to the
Baumans' direct negligence claims against U.S. Healthcare's utiliza-
tion review procedures in counts one, two and five.3 2 7 If a claim falls
under ERISA section 502, a state claim is completely preempted, even
though the plaintiffs allege no federal claims in their complaint.3 28

For example, in Jass v. Prudential Health Care Plan, Inc.,329 the
United States Court of Appeals for the Seventh Circuit found that ER-
ISA section 502(a) completely preempted a state law claim against a
utilization review administrator. 3 30 In Jass, the Jass' alleged that
nurse Margulis, an agent of PruCare, had a duty to control the medi-
cal care Jass received, and that Margulis negligently performed her
duty since she failed to provide Jass with the appropriate physical

319. See infra notes 327-470 and accompanying text.
320. See infra notes 327-470 and accompanying text.
321. See infra notes 327-75 and accompanying text.
322. See infra notes 327-45 and accompanying text.
323. See infra notes 376-88 and accompanying text.
324. See infra notes 393-421 and accompanying text.
325. See infra notes 422-43 and accompanying text.
326. See infra notes 444-70 and accompanying text.
327. See infra notes 328-75 and accompanying text.
328. See infra notes 330-45 and accompanying text.
329. 88 F.3d 1482 (7th Cir. 1996).
330. Jass v. Prudential Health Care Plan, Inc., 88 F.3d 1482, 1490, 1495.
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therapy after her knee surgery.33 1 Jass argued ERISA preemption
did not apply because this was a state law negligence claim, and she
did not seek damages under federal law.3 32 However, the Jass court
indicated that a state law claim is completely preempted regardless of
how the plaintiff characterizes her state law claim.3 33 The Jass court
applied three factors to determine whether the complaint was really
based on ERISA section 502(a). 33 4 First, Jass could bring suit under
section 502(a) because she was a plan participant.3 35 Second, Jass'
claim was for a denial of benefits, because Margulis' job as a utiliza-
tion review administrator was to determine the appropriate benefits
due Jass under the plan.3 36 Third, a court must interpret the benefits
contract in order to determine what benefits were available to Jass
under the plan.33 7 The court in Jass determined that since the three
factors were met, the negligence claim was really a federal law claim,
and, therefore, preempted under section 502.338

Likewise, in Kuhl v. Lincoln National Health Plan of Kansas City,
Inc.,33 9 the United States Court of Appeals for the Eighth Circuit
found that ERISA preempted the Kuhls' state law direct negligence
claims against the utilization review firm.340 To avoid ERISA pre-
emption, the Kuhls claimed Lincoln National's actions went beyond
the administration of benefits. 34 1 The Kuhls further argued Lincoln
National canceled Kuhl's operation, and instead provided treatment
for Kuhl based on their own medical determinations. 34 2 The court in
Kuhl explained that the Kuhls' artful pleading did not change the fact
the plaintiffs claimed the utilization review firm improperly
processed the claim for medical benefits. 343 Citing Supreme Court
precedent, the Kuhl court declared that ERISA preempts state law
causes of action that relate to the benefit plan.34 4 The court further
reasoned that allowing plaintiffs to plead state law claims Congress
rejected for reasons of public policy would undermine ERISA.34 5

331. Jass, 88 F.3d at 1485, 1488.
332. Id. at 1488.
333. Id.
334. Id. at 1489-90.
335. Id. at 1489.
336. Id.
337. Id. at 1490 (discussing the third factor of the Rice v. Panchal, 65 F.3d 637 (7th

Cir. 1994), test for determining whether ERISA preempts a state law claim).
338. Id. at 1490, 1495.
339. 999 F.2d 298 (8th Cir. 1993).
340. Kuhl v. Lincoln Nat'l Health Plan of Kansas City, Inc., 999 F.2d 298, 302-03

(8th Cir. 1993).
341. Kuhl, 999 F.2d at 302-03.
342. Id. at 303.
343. Id.
344. Id. at 302 (citing Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 57 (1987)).
345. Id.
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The court in U.S. Healthcare found that the Baumans' claims, al-
leging negligent hospital utilization policies implemented by the
HMO, were not completely preempted because the policies pertained
to the HMO's role as the provider or arranger for medical services.3 46

The U.S. Healthcare court focused on the fact the Baumans did not
allege U.S. Healthcare failed to provide the benefits due under the
plan.3 47 The court in U.S. Healthcare relied on Dukes v. U.S. Health-
care, Inc.,34s and reasoned that actions to recover benefits due under a
plan's terms only deal with whether an HMO actually provided the
benefits due. 349 In U.S. Healthcare, the court declared that ERISA
did not completely preempt the Baumans' state law claims because
the court chose to characterize the HMO's action as providing or ar-
ranging for medical services. 350 In reaching this conclusion, the court
in U.S. Healthcare followed the analysis developed by the Dukes
court.

35 1

The U.S. Healthcare court incorrectly determined that the
Baumans' state law direct negligence claims against utilization review
procedures fell under ERISA's exception to the well-pleaded complaint
rule.3 52 To determine whether a plaintiffs state law negligence claim
falls within the complete preemption exception to the well-pleaded
complaint rule, the court must first determine whether the claim is
really an ERISA claim. 35 3 The Jass court applied three factors to de-
termine whether a plaintiffs claim is actually based on ERISA.354

The first factor of the Jass analysis is to determine whether the plain-
tiff is an ERISA plan participant.355 The Baumans received their em-
ployee health care benefits from U.S. Healthcare, which furnished the
benefits pursuant to an ERISA employee benefit plan.3 56 On similar
facts, 357 the Jass court and the U.S. Healthcare court applied different

346. U.S. Healthcare, 193 F.3d at 157, 163, 165.
347. Id. at 161, 163.
348. 57 F.3d 350 (3d Cir. 1995).
349. U.S. Healthcare, 193 F.3d at 161.
350. Id. at 163-64.
351. Id. at 161-62.
352. See infra notes 353-75 and accompanying text.
353. See infra notes 356-75 and accompanying text.
354. Jass, 88 F.3d at 1489-90. The court took its test from Rice. Id.
355. Jass, 88 F.3d at 1489.
356. Bauman v. U.S. Healthcare, Inc., 1 F. Supp. 2d 420, 421 (D. N.J. 1998), affd in

part, rev'd in part, In re U.S. Healthcare, Inc. 193 F.3d 151 (3d Cir. 1999), cert. denied,
U.S. Healthcare, Inc. v. Bauman, 120 S. Ct. 2687 (2000).

357. Compare Jass, 88 F.3d at 1485 (noting that the plaintiff participated in an ER-
ISA governed employee benefit plan that her husband's employer provided), with
Bauman, 1 F. Supp. 2d at 421 (explaining plaintiffs were members of the HMO, which
furnished health benefits to plan participants pursuant to ERISA-governed employee
benefit plans).
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tests to reach divergent conclusions.358 Based on the application of
different tests, the U.S. Healthcare court decided the Baumans' state
law negligence claims did not fall within the ERISA exception to the
well-pleaded complaint rule.3 5 9

The second factor in the Jass analysis is whether a plaintiffs
claim really alleges a denial of benefits.360 Before determining
whether a claim is one for denial of benefits, the Kuhl court considered
whether the claim was an administrative, as opposed to a medical de-
cision.3 61 The Kuhl court recognized if the claim is based on an ad-
ministrative determination, then the claim is one for denial of
benefits, and as such is preempted under ERISA.36 2 However, if the
claim is based solely on a utilization review firm's medical determina-
tions, the claim is not one for denial of benefits, and as such is not
preempted under ERISA.363 The court in Kuhl concluded that im-
properly processing a claim for medical benefits was an administra-
tive decision despite the plaintiffs characterization as a medical
decision and, therefore, the claim was preempted. 364

Finally, the court in Jass considered whether a claim may be re-
solved without interpreting the benefits contract.365 The Jass court
explained that the third factor is met if the benefits contract estab-
lishes the benefits to which the plaintiff is entitled.366 In U.S. Health-
care, U.S. Healthcare's benefit contract stated that Michelina would
receive at least twenty-four hours of hospitalization after she was
born. 367 The benefits contract must be used to resolve the dispute be-
cause the benefit contract established the minimum hospitalization
Michelina would receive.368 Because the benefits contract must be
used to determine whether Michelina received the quantity of care to
which she was entitled, the third factor was met.369 The Third Circuit
failed to follow other circuits regarding whether direct negligence

358. Compare Jass, 88 F.3d at 1489 (finding the first step to determine whether the
plaintiffs claim is really based on ERISA is whether the plaintiff is "entitled to bring
suit under section 502(a)"), with U.S. Healthcare, 193 F.3d at 161 (stating that to deter-
mine whether claims are preempted consider whether the claims "fall within the scope
of ERISA's civil enforcement provision").

359. U.S. Healthcare, 193 F.3d at 157, 160, 164.
360. Jass, 88 F.3d at 1489.
361. Kuhl, 999 F.2d at 302-03.
362. Id.
363. Id.
364. Id. at 303.
365. Jass, 88 F.3d at 1489.
366. Id. at 1489.
367. U.S. Healthcare, 193 F.3d at 156.
368. See infra notes 369-71 and accompanying text.
369. See supra notes 365-68 and accompanying text.
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claims regarding utilization review determinations are preempted. 3 70

Therefore, the U.S. Healthcare court's decision that the Baumans'
claims were not completely preempted is in contrast to other circuit
decisions finding that claims based on a negligent utilization review
decision fits within the ERISA exception to the well-pleaded complaint
rule.

3 7 1

The Baumans alleged U.S. Healthcare adopted negligent hospital
utilization policies that discouraged physicians from readmitting in-
fants after health problems arose.3 72 Because the Baumans claimed
Michelina was not readmitted to the hospital after she was dis-
charged, other circuits would have found ERISA preempted this claim
because the claim alleged a denial of benefits. 373 The U.S. Healthcare
court did not follow other circuit courts in deciding that utilization re-
view decisions were not a claim for denial of benefits due.3 74 There-
fore, the U.S. Healthcare court incorrectly determined that ERISA
section 502 did not completely preempt an allegation that claimed
negligent hospital utilization. 37 5

2. The U.S. Healthcare Court's Reliance on Dukes

The U.S. Healthcare court used the Dukes court's discussion of the
relationships among the parties, the plan benefits, and the rights of
the parties under the plan to determine if the claims were completely

370. Compare Jass, 88 F.3d at 1488, 1490 (declaring a state law negligence claim
against a utilization review nurse was "a claim arising under federal law"), and Kuhl,
999 F.2d at 300, 303 (finding that a utilization review decision to deny payment for
surgery was based on an administrative decision made by the utilization review coordi-
nator, therefore, no matter how the plaintiff pled the cause of action, the claims were
still pre-empted under ERISA), with U.S. Healthcare, 193 F.3d at 156-57, 165 (finding
that state law negligence action against utilization decision was not pre-empted).

371. Compare Jass, 88 F.3d at 1488, 1490 (declaring a state law negligence claim
against a utilization review nurse was "a claim arising under federal law"), and Kuhl,
999 F.2d at 300, 303 (finding that a utilization review decision to deny payment for
surgery was based on an administrative decision made by the utilization review coordi-
nator, therefore, no matter how the plaintiff pled the cause of action, the claims were
still pre-empted under ERISA), with U.S. Healthcare, 193 F.3d at 156-57, 165 (finding
that state law negligence action against utilization decision was not pre-empted).

372. U.S. Healthcare, 193 F.3d at 156-57. The Baumans plead the negligent hospi-
tal utilization policy was a medical determination, and therefore was not pre-empted.
Id. at 163.

373. Compare U.S Healthcare, 193 F.3d. at 156, 163 (explaining that this claim did
not allege U.S. Healthcare failed to pay for a benefit, but that Michelina received an
inadequate quality of medical care), with Kuhl, 999 F.2d at 300, 303 (declaring utiliza-
tion review firm's refused to precertify payments for heart surgery was a claim for de-
nial of benefits and therefore pre-empted), and Jass, 88 F.3d at 1485, 1489, 1495
(concluding that a utilization review firm's employee's determination that physical ther-
apy was not necessary was "a claim for denial of benefits" and, therefore, completely
preempted).

374. See supra notes 327-73 and accompanying text.
375. See supra notes 327-75 and accompanying text.
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preempted. 3 76 The Dukes court reasoned that since the Dukes and
Viscontis did not claim benefits were erroneously withheld, nor did
the Dukes and Viscontis attempt to enforce rights under the plan or
clarify future benefits, ERISA section 502 did not preempt the Dukes'
and Viscontis' claims. 37 7 The Dukes court explained that allegations
regarding the quality of medical care is not a claim to recover benefits
due under the plan.3 7 8 The court in U.S. Healthcare reverted back to
the analysis used by the court in Dukes to conclude that the ERISA
exception to the well-pleaded complaint rule did not apply in this
case.

3 79

The U.S. Healthcare court relied on the Dukes court to determine
that the state law negligence claims did not fit within the ERISA ex-
ception to the well-pleaded complaint rule. 38 0 Dukes found that a di-
rect negligence claim did not fall under the ERISA exception to the
well-pleaded complaint rule.3 8 1 Claims to recover benefits due are
completely preempted under section 502(a).38 2 However, Dukes
stated that the Dukes' and Viscontis' allegations that the hospital re-
fused to perform blood studies attacked the quality of the benefits the
plaintiffs received, not whether benefits due were withheld. 38 3 The
finding from the Dukes court is in contrast to the other circuits that
have decided the issue of whether direct negligence claims for a denial
of benefits are completely preempted. 38 4 Although benefits were de-
nied, the U.S. Healthcare court incorrectly declared that the denial of
benefits for negligent hospital utilization policies was a claim for qual-
ity of benefits, and therefore not completely preempted under section
502(a).38 5

376. See supra notes 327-75 and accompanying text.
377. Dukes, 57 F.3d at 352.
378. Id. at 357.
379. U.S. Healthcare, 193 F.3d at 161-62.
380. U.S. Healthcare, 193 F.3d at 159-62.
381. Dukes, 57 F.3d at 360-61.
382. Neville M. Bilimoria, Beware HMOs: The Future of HMO Medical Malpractice

Liability is Uncertain, 1 DEPAUL J. HEALTH CARE L. 711, 715-16 (1997).

383. Dukes, 57 F.3d at 356-57.
384. Compare Dukes, 57 F.3d at 356-57 (providing that plaintiffs allegation for re-

fusal to perform blood studies was a complaint "about the low quality of the medical
treatment that they actually received," and was therefore not completely pre-empted
because section 502 "says nothing about the quality of benefits received"), with Jass, 88
F.3d at 1488, 1490 (declaring that a claim that a utilization review nurse's determina-
tion that the treatment was not medically necessary was a determination of benefits,
and therefore completely pre-empted), and Kuhl, 999 F.2d at 300-03 (stating that the
denial of a precertification payment for an operation, regardless of whether the plaintiff
characterizes the claim as malpractice, is really a claim for the improper processing of
benefits and therefore is completely pre-empted)

385. See supra notes 380-84 and accompanying text.
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The U.S. Healthcare court did not engage in an independent anal-
ysis of the facts in that case to determine if the plaintiffs' claims fell
under the ERISA exception to the well-pleaded complaint rule. 38 6 In-
stead, the U.S. Healthcare court relied on Dukes to establish that the
claims did not fall within the section 502 exception to the well-pleaded
complaint rule. 38 7 Therefore, the U.S. Healthcare court incorrectly
found that direct negligence claims did not fall under the section 502
exception to the well-pleaded complaint rule because it failed to ana-
lyze the exception, and relied upon the logic of the Dukes court. 388

B. STATE LAW CLAIMS BASED ON A DENIAL OF BENEFITS

In U.S. Healthcare, the Third Circuit found that ERISA did not
preempt the plaintiffs' state law claims that challenged U.S. Health-
care's hospital utilization policies that encouraged physicians to dis-
charge newborns after twenty-four hours.389 In so doing, the U.S.
Healthcare court disregarded established circuit court case law for two
reasons.390 First, the U.S. Healthcare court characterized the HMO's
decision as a medical determination, not an administrative determina-
tion.391 Second, the U.S. Healthcare court found ERISA did not pre-
empt direct negligence claims against U.S. Healthcare's hospital
utilization policy. 39 2

1. U.S. Healthcare's Twenty-Four Hour Discharge Policy

In U.S. Healthcare, the Third Circuit failed to determine that the
Baumans' direct negligence claims regarding U.S. Healthcare's hospi-
tal utilization decisions were administrative determinations and,
therefore, should have been completely preempted under ERISA sec-
tion 502.39 3 ERISA preempts direct negligence claims for negligence
that arises from a utilization review process. 394 Both the First and
Fifth Circuits have found that ERISA preempts utilization review de-
cisions because the decisions are administrative, not medical
determinations.3

95

For example, in Danca v. Private Health Care Systems, Inc.,396

the United States Court of Appeals for the First Circuit determined

386. U.S. Healthcare, 193 F.3d at 151-65.
387. Id.
388. See supra notes 376-87 and accompanying text.
389. U.S. Healthcare, 193 F.3d at 163-64.
390. See infra notes 391-443 and accompanying text.
391. See infra notes 393-421 and accompanying text.
392. See infra notes 422-43 and accompanying text.
393. See infra notes 394-421 and accompanying text.
394. Easley, 20 CAMPBELL L. Rev. at 305.
395. See infra notes 385-96 and accompanying text.
396. 185 F.3d 1 (1st Cir. 1999)
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that the utilization review policy at issue was indisputably part of the
process that assessed a claim for a benefit payment under the ERISA
plan. 39 7 Therefore, the court found that the state law claim was com-
pletely preempted because it was an alternative enforcement mecha-
nism prohibited under section 502.398 The Danca court indicated that
the state law claims alleging that the defendants failed to follow the
physicians recommendations and failed to ensure the treatment re-
quests were performed by competent personnel were alternative en-
forcement mechanisms to ERISA.399 The court in Danca noted that
the alleged negligent conduct may have been medical in nature, but
this did not automatically remove the state law negligence claims
from the parameters of section 502(a). 400 The fact the utilization re-
view process was part of a precertification decision, and not a final
benefits determination, also did not control the court's decision. 40 1

Additionally, in Corcoran v. United Healthcare, Inc.,402 the
United States Court of Appeals for the Fifth Circuit concluded that
the utilization review firm made a medical determination in the con-
text of making determinations about the available benefits under the
plan. 40 3 In Corcoran, the court held that ERISA preempted state law
negligence claims for wrongful death from erroneous medical deci-
sions.40 4 The Fifth Circuit recognized that United Healthcare as-
sessed the need and length of hospitalization, and had medical
personnel on staff that discussed coverage decisions with the benefi-
ciaries' treating physicians.40 5 The court in Corcoran conceded that
United Healthcare made medical determinations, but these determi-
nations were given while administering benefits available according to
the plan. 40 6 Therefore, the Corcorans attempted to recover for negli-
gence committed while United made a benefit determination, and the
court found that ERISA preempted such state law claims.407

The Third Circuit in U.S. Healthcare found that the state law neg-
ligence claims against hospital utilization review policies were part of
medical determinations that U.S. Healthcare made, and not a denial
of benefits under the plan.40 8 In interpreting Dukes, the U.S. Health-

397. Danca v. Private Health Care Sys. Inc., 185 F.3d 1, 6 (1st Cir. 1999).
398. Danca, 185 F.3d at 6.
399. Id.
400. Id. at 5-6.
401. Id. at 6.
402. 965 F.2d 1321 (5th Cir. 1992).
403. Corcoran v. United Healthcare, Inc., 965 F.2d 1321, 1331-32 (5th Cir. 1992).
404. Corcoran, 965 F.2d at 1331.
405. Id.
406. Id. at 1331-32.
407. Id. at 1322, 1332.
408. U.S. Healthcare. 193 F.3d at 163.



CREIGHTON LAW REVIEW

care court stated the Baumans' utilization claims referred to a refusal
to provide benefits, and were unlike the cost-containment services
which the Dukes court referred to in dictum as utilization review.409

The U.S. Healthcare court focused on the fact U.S. Healthcare admit-
ted its precertification policy could be extended as the physician saw
fit.4 10 The U.S. Healthcare court explained that this admission rein-
forced the fact that precertification was a discretionary medical deci-
sion, and not an administrative decision.411

The U.S. Healthcare court decided that ERISA does not preempt
direct negligence claims against hospital utilization procedures. 412

Direct negligence claims that allege malpractice on the part of utiliza-
tion review firms allege a denial of benefits, and are therefore com-
pletely preempted under section 502(a). 413 The Baumans claimed
that the utilization policy discouraged doctors from readmitting
newborns when health problems arose after the newborns were dis-
charged from the hospital.414 The U.S. Healthcare court finding dif-
fers from other circuits in that the other circuits concluded that direct
negligence claims against utilization review firms are claims for a de-
nial of benefits, not inadequate quality of care.415 Therefore, the
Baumans utilization review claim was really a claim for benefits due
under section 502, not a quality of care claim based on the fact U.S.
Healthcare made medical, rather than administrative
determinations. 416

The First Circuit in Danca and the Fifth Circuit in Corcoran, de-
clared that ERISA section 502(a) completely preempted state law
claims alleging that the health care provider negligently performed
utilization review procedures. 417 In U.S. Healthcare, the Baumans
brought a state law negligence action against U.S. Healthcare, alleg-
ing that the twenty-four hour utilization review discharge policy was a

409. Id. at 164.
410. Id.
411. Id.
412. See supra notes 408-11 and accompanying text.
413. See supra notes 396-407 and accompanying text.
414. U.S. Healthcare, 193 F.3d at 163.
415. Compare Danca, 185 F.3d at 2, 6 (finding that negligent medical decision-mak-

ing during precertification mandated by an ERISA health plan was a claim for a denial
of benefits), and Corcoran, 965 F.2d at 1324, 1331 (proving that a utilization review
decision to have home care rather than hospitalization was pre-empted by ERISA even
though the court stated the utilization review firm made medical decisions in the con-
text of determining the available benefits under the plan), with U.S. Healthcare, 193
F.3d at 163 (deciding that a state claim for negligently adopting utilization review poli-
cies was made "in its role as a provider or arranger of medical services," and therefore
not pre-empted by ERISA).

416. See supra notes 396-415 and accompanying text.
417. See supra notes 396-407 and accompanying text.
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medical determination made by the HMO. 4 18 In contrast to the First

and Fifth Circuits, the Third Circuit in U.S. Healthcare explained that
the utilization review policy at issue dealt with the quality of care pro-
vided, and found the claim was not preempted. 419 The U.S. Health-
care court made this finding even though the twenty-four hour
discharge policy at issue was a type of cost-containment service that
the Third Circuit earlier referred to in Dukes.420 Therefore, ERISA
section 502 should have completely preempted the state law direct
negligence claim against U.S. Healthcare's utilization review
procedures. 421

2. Direct Negligence Claims Regarding Utilization Review
Procedures

The court in U.S. Healthcare incorrectly found that ERISA did not
preempt the Baumans' direct negligence claims against U.S. Health-
care's utilization review procedures.422 Generally, courts find that
ERISA preempts any direct negligence claim regarding utilization re-
view that result from a denial of benefits. 423 The Baumans' direct
negligence claims fall under the exception to the well-pleaded com-
plaint rule because the claims deal with administration of benefits,
rather than medical decisions made by the utilization review firm.4 24

Because utilization review claims are direct negligence claims, the
claims should be completely preempted under ERISA section 502.425

Other circuits that have decided the question of whether a state
law negligence claim against a utilization review process is preempted
under section 502 declare that the state law claims are completely pre-
empted. 426 For example, in Corcoran, the court held that state law
tort actions alleging the utilization review firm made erroneous medi-

418. U.S. Healthcare, 193 F.3d at 162-64.

419. Compare Danca, 185 F.3d at 2, 6 (finding that negligent medical decision-mak-

ing during precertification mandated by an ERISA health plan was a claim for a denial

of benefits), and Corcoran, 965 F.2d at 1324, 1331 (noting that a utilization review deci-

sion to have home care rather than hospitalization was pre-empted by ERISA even

though the court stated the utilization review firm made medical decisions in the con-

text of determining the available benefits under the plan), with U.S. Healthcare, 193

F.3d at 163 (deciding that a state claim for negligently adopting utilization review poli-

cies was made "in its role as a provider or arranger of medical services," and therefore
not pre-empted by ERISA).

420. U.S. Healthcare, 193 F.3d at 164.
421. See supra notes 393-420 and accompanying text.
422. See infra notes 423-43 and accompanying text.
423. Dawn Lauren Morris, ERISA Pre-emption, HMO's, and Denial of Benefit

Claims, 59 LA. L. REV. 961, 979 (1999).
424. See infra notes 425-43 and accompanying text.
425. See infra notes 426-43 and accompanying text.
426. See infra notes 427-38 and accompanying text.
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cal decisions are preempted by ERISA.427 Similarly, the court in Jass
declared that ERISA section 502(a) preempted a state law direct negli-
gence claim against a utilization review nurse for failing to precertify
rehabilitation therapy because the claim was for a denial of bene-
fits. 42 8 The Danca court explained that an allegation for a negligent
medical decision made during a precertification requirement man-
dated by the ERISA health plan was part of the process to assess the
claim for benefit payments under the plan.429 The court in Danca
found this was an alternative enforcement mechanism, and therefore
preempted under ERISA section 502. 4

30

Additionally, in Spain v. Aetna Life Ins. Co., 43 1 the Spains
brought a state wrongful death action against the insurance company
for the denial of authorization of an autologous bone marrow trans-
plant ("ABMT") procedure. 432 The Spain court stated that state law
causes of action that arise from improper processing of a claim are
preempted. 433 The court in Spain also indicated that ERISA pre-
empted state law wrongful death actions because the state law relates
to the administration and disbursements of plan benefits.434

Similarly, in Tolton v. American Biodyne, Inc.,4 35 the Toltons
brought state law claims for wrongful death and medical malpractice
arising from the utilization review's decision to deny authorization of
psychiatric benefits under the plan.4 36 The court in Tolton found that
American Biodyne determined the available benefits under the
plan.4 37 Because utilization review is a way to process claims, the
court found that the claim falls within ERISA section 502(a).438

The court in U.S. Healthcare failed to find that ERISA preempted
state law direct negligence claims based on U.S. Healthcare's utiliza-
tion review determination to discharge newborn infants after twenty-
four hours.439 Generally, ERISA preempts direct negligence claims
against utilization review decisions made by health care providers. 440

The Baumans alleged U.S. Healthcare adopted negligent hospital poli-
cies discouraging physicians from readmitting infants when health

427. Corcoran, 965 F.2d at 1331.
428. Jass, 88 F.3d at 1485, 1488-90.
429. Danca, 185 F.3d at 6.
430. Id.
431. 11 F.3d 129 (9th Cir. 1993).
432. Spain v. Aetna Life Ins. Co., 11 F.3d 129, 130-31 (9th Cir. 1993).
433. Spain, 11 F.3d at 131-32.
434. Id.
435. 48 F.3d 937 (6th Cir. 1995).
436. Tolton v. American Biodyne, Inc., 48 F.3d 937, 942 (6th Cir. 1995).
437. Tolton, 48 F.3d at 942.
438. Id.
439. See infra notes 441-44 and accompanying text.
440. See supra notes 426-38 and accompanying text.
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problems arose.441 In U.S. Healthcare, the Third Circuit went against
established case law when stating that ERISA does not preempt direct
negligence claims regarding utilization policies. 442 Therefore, the
Baumans direct negligence claim against U.S. Healthcare should be
preempted because other courts state these types of claims are com-
pletely preempted.443

C. NEGLIGENCE CLAIMS BASED ON A TWENTY-FOUR HOUR

DISCHARGE POLICY

The U.S. Healthcare court improperly concluded that a negligence
claim based on U.S. Healthcare's twenty-four hour discharge policy
was not preempted. 444 Under ERISA section 502(a)(1)(B), ERISA
preempts any state law claims to recover benefits due under the terms
of a plan. 44 5 Courts interpret section 502(a) to mean ERISA com-
pletely preempts state negligence claims for a health provider's failure
to provide benefits that should be provided under the plan.4 46 The
court in U.S. Healthcare erred by concluding that ERISA did not pre-
empt a claim alleging that U.S. Healthcare failed to provide a visit by
an in-home pediatric nurse, in accordance with an ERISA-governed
health insurance policy. 447 By concluding a claim for denial of bene-
fits does not fit under the complete preemption doctrine, the U.S.
Healthcare court disregarded the weight of authority within the Third
Circuit.

448

The Third Circuit has indicated one important factor to determine
when a state law claim for denial of benefits is completely preempted
is whether the level of care was so low that it does not even qualify as

441. U.S. Healthcare, 193 F.3d at 163.
442. Compare Danca, 185 F.3d at 2, 6 (noting that ERISA preempts state law claims

alleging the utilization review denied a benefit under the plan), Jass, 88 F.3d at 1489-90
(declaring ERISA pre-empts direct negligence claims against a utilization review ad-
ministrator), Tolton, 48 F.3d at 942 (indicating ERISA pre-empts claims against utiliza-
tion review decisions because utilization review is a way of processing claims), Spain, 11
F.3d at 131 (explaining ERISA pre-empts state law wrongful death actions because it
relates to administration of ERISA plan benefits), and Corcoran, 965 F.2d at 1331 (stat-
ing ERISA pre-empted state law direct negligence claims against the utilization re-
view's decision to cancel the surgery), with U.S. Healthcare, 193 F.3d at 163, 165
(finding that ERISA does not preempt decisions the utilization review made while pro-
viding and arranging for medical services, because the claim addresses decisions made
while arranging and providing for these services, and not plan administration
decisions).

443. See supra notes 422-42 and accompanying text.
444. See infra notes 445-70 and accompanying text.
445. 29 U.S.C. § 1132(a)(1)(B) (1994).
446. Bauman, 1 F. Supp. 2d at 425.
447. See infra notes 448-70 and accompanying text.
448. See infra notes 449-70 and accompanying text.
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health care. 44 9 In Dukes, the Third Circuit explained that in some
situations, the level of care provided by the health provider is so low
that it does not qualify as a health benefit. 450 If the level of care is so
low that the health care does not qualify as a health benefit, the claim
is one to recover benefits due.4 5 1 The Dukes court indicated that in
some situations, the benefit may be described in the health plan.452 If
the health provider did not provide the benefit described in the health
plan, then a beneficiary could enforce his or her rights under section
502(a) to secure the denied benefit.453

However, the U.S. Healthcare court stated that the Baumans'
claim properly addressed inadequate health care, and since providing
inadequate health care is part of the HMOs' capacity as a medical pro-
vider, not as a benefits administrator, the claim was not pre-
empted. 454 The court in U.S. Healthcare explained that the issue in
count six was whether U.S. Healthcare provided adequate care under
the health care plan.455 The U.S. Healthcare court noted that in
Dukes, the Third Circuit had indicated that a situation may arise
where the level of care is so low that the health care would not be
considered health care, but a denial of benefits. 456 The U.S. Health-
care court noted that the facts in Dukes did not suggest such inade-
quate treatment.457 In contrast, the Bauman court declared that, in
this case, the treatment was not of such low quality as to be a denial of
benefits.458

In U.S. Healthcare, the court chose to characterize U.S. Health-
care's failure to provide an in-home pediatric nurse as a medical deter-
mination made by the HMO. 45 9 However, under the dictum stated in
Dukes, this is a case of denial of benefits. 460 The Third Circuit in

449. See infra notes 450-53 and accompanying text.
450. Dukes 57 F.3d at 358 (3d Cir. 1995).
451. U.S. Healthcare, 193 F.3d at 164-65.
452. Dukes, 57 F.3d at 358.
453. Id.
454. U.S. Healthcare, 193 F.3d at 164-65. The discussion of count six contains a

separate discussion of the issue of administrative versus benefits determinations than
those made in counts one, two and five. See supra notes 95-101 and accompanying text.

455. U.S. Healthcare, 193 F.3d at 164.
456. Id. at 164-65. See Dukes, 57 F.3d at 358 (stating that in these situations, it

would be appropriate to conclude the plan participant was "denied benefits due under
the plan").

457. Id. at 165.
458. Compare Dukes, 57 F.3d at 358 (stating that when the ERISA plan describes

the benefit as related to quality of the service the beneficiary may be able to enforce the
benefit under section 502), with U.S. Healthcare, 193 F.3d at 164 (finding that failing to
provide an in-home visit by a nurse, although assured of one under the plan, regards the
quality of medical care provided under the plan).

459. Id. at 164.
460. See supra notes 450-53 and accompanying text.
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Dukes recognized that in cases where the level of care provided is so
low that it does not even constitute health care, then it is appropriate
to classify the HMO's actions as a denial of benefits.461 In U.S.
Healthcare, the Baumans requested an in-home visit by a pediatric
nurse when they determined Michelina was ill.46 2 Under the terms of
the Baumans' ERISA governed health plan, U.S. Healthcare was re-
quired to provide such a nurse.463 In contrast to the dictum enunci-
ated by the court in Dukes, the U.S. Healthcare court decided that
even though the plan benefit was stated within the terms of the plan,
the claim was not preempted. 464 Because U.S. Healthcare did not pro-
vide the benefits the Baumans requested, and because the benefits
were required to be provided under the health care plan, this would
constitute a denial of benefits.465 Therefore, the Bauman court im-
properly concluded that direct negligence claims for failure to provide
a benefit within the terms of the plan were not preempted. 466

Additionally, the Third Circuit in Dukes explained that where a
service was not performed in accordance with the plan's terms, this
would be an example of a denial of benefits under section 502.467 In
contrast, the U.S. Healthcare court addressed the Baumans' request
for a nurse, and the terms of the plan required that the nurse be pro-
vided.468 Since the HMO failed to provide the nurse, as provided by
the plan's terms, this claim should have been viewed as a denial of
benefits.469 Therefore, the U.S. Healthcare court improperly con-
cluded ERISA did not preempt a claim based on a denial of a benefit
described in a health plan.4 70

CONCLUSION

In In re U.S. Healthcare, Inc.,471 the United States Court of Ap-
peals for the Third Circuit refused to preempt state law causes of ac-

461. Dukes, 57 F.3d at 358.
462. U.S. Healthcare, 193 F.3d at 156.
463. Id. at 157.
464. See supra notes 450-53 and accompanying text.
465. Compare Dukes, 57 F.3d at 358 (declaring that where the quality of services

was not what was required to be provided under the plan, the claim would be pre-
empted), with U.S. Healthcare, 193 F.3d at 164 (finding that failure to provide benefits
established by the plan were not pre-empted).

466. See supra notes 459-65 and accompanying text.
467. Dukes, 57 F.3d at 358.
468. Compare Dukes, 57 F.3d at 358 (finding that a claim for denial of services laid

out in the plan are preempted by section 502), with U.S. Healthcare, 193 F.3d at 164
(stating that the claim that the HMO denied a request for an in home pediatric nurse
was not pre-empted).

469. See supra notes 444-68 and accompanying text.
470. See supra notes 444-69 and accompanying text.
471. 193 F.3d 151 (3d Cir. 1999).
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tions arising from direct negligence claims.4 72 For counts one, two,
and five, the court looked to whether there was a federal cause of ac-
tion on the face of the complaint, and found there was not.4 73 The
court then looked to the exception to the well-pleaded complaint rule,
where Congress intended to completely preempt an area of law, and
found the complaint did not fit within this narrow exception.47 4 The
U.S. Healthcare court then looked to whether counts one, two, and five
were claims challenging the quantity of benefits due under the Em-
ployee Retirement Income Security Act ("ERISA")4 75 plan, which are
preempted, or a quality of benefits determination, which are not pre-
empted.4 76 In all three of these counts, the U.S. Healthcare court con-
cluded that U.S. Healthcare made medical determinations, which
dealt with the quality of care, and not administrative determinations,
and found that ERISA did not preempt counts one, two, and five. 4 77

The U.S. Healthcare court next determined whether count six, the
claim that U.S. Healthcare did not provide an in-home nurse, was a
claim for quality or quantity of benefits. 47 8 The U.S. Healthcare court
found that this claim dealt with the inadequate quality of care U.S.
Healthcare provided under the plan, so the claim was not pre-
empted. 479 The court dispelled U.S. Healthcare's argument that the
direct negligence claims were claims regarding the quantity of bene-
fits due, and thereby completely preempted under ERISA section
502.480

The Third Circuit in U.S. Healthcare violated two legal principles.
First, under the Constitution, the legislative branch of government,
not the judiciary, has the authority to create laws. Second, every

472. In re U.S. Healthcare, Inc., 193 F.3d 151, 160-65 (3d Cir. 1999), cert. denied,
U.S. Healthcare, Inc. v. Bauman, 120 S. Ct. 2687 (2000).

473. U.S. Healthcare, 193 F.3d at 160. In count one, the Baumans alleged U.S.
Healthcare's policy "encouraged, pressured, and/or directly or indirectly required" a
twenty-four hour discharge policy by the hospital and doctor. Id. at 156. The Baumans
claimed in count two that U.S. Healthcare's twenty-four hour policy showed reckless
indifference to health consequences of the HMO's policy holders. Id. at 156-57. In count
five, the Baumans alleged U.S. Healthcare adopted negligent hospital utilization poli-
cies that encouraged "physicians from 're-admitting infants to the hospital when health
problems' arose after discharge." Id. at 157.

474. Id.
475. Employee Retirement Income Security Act (ERISA), 29 U.S.C. §§ 1001-1461

(1994).
476. Id. at 162-63.
477. Id. at 162-64.
478. Id. at 164. In count six, the Baumans alleged "Michelina's 'medically appropri-

ate care' required an in home visit by a pediatric nurse to 'ensure [her] health and well-
being.'" Id. at 157 (citations omitted). The Baumans further claimed this visit was re-
quired under the plan, and U.S. Healthcare failed to provide this under the plan. Id. at
157.

479. U.S. Healthcare, 193 F.3d at 164-65.
480. Id. at 160-65.

1108 [Vol. 34



2001] QUALITY V. QUANTITY IN ERISA PREEMPTION 1109

other circuit court that has decided whether ERISA preempted state
law direct negligence claims have held ERISA completely preempts

these claims.
Under the United States Constitution, the founders granted to

the legislative branch of government the power to create laws. In con-

trast, the judicial branch was given the power to interpret the laws

established by the legislative branch. The founders clearly had a pur-

pose when they established the constitution, and their intent must be

followed. In U.S. Healthcare, the Third Circuit went beyond their ju-

dicial capacity by establishing a new law. ERISA is no longer the gov-

erning law when it is deemed "unfair" to the courts. However, if a law

is "unfair," the courts should allow the constitutional process to work,

and have the citizens lobby Congress to change the law or vote for

representatives who will. Courts should not change the established

law on their own by misconstruing the written intent of Congress.

Second, every other circuit that has addressed the issue of

whether ERISA preempts state law direct negligence claims have

reached the opposite conclusion of the Third Circuit's holding in U.S.

Healthcare. These circuits are interpreting the same federal law, yet

the Third Circuit went against other circuit court decisions when they

determined ERISA did not preempt state law negligence claims. Ren-

egade courts, like the Third Circuit, are misconstruing the intent of

the legislative branch, as well as violating the Constitution by making

their own laws where they feel the law is unfair. A uniform set of

federal laws, as established by the other circuits when confronted with

the issue of whether ERISA preempts direct negligence claims, should

be ruled on the same way by all circuits. The other circuits apparently

have found the law unambiguous in this area, and the Third Circuit
should have followed this precedent.

Martin V. Klein - '01
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