
JOINT CUSTODY AND RELOCATION:
THE SUPREME COURT OF NEBRASKA

LIMITS RELOCATION OF PARENTS SHARING
JOINT CUSTODY IN BROWN v. BROWN

INTRODUCTION

Disputes regarding child custody and parental relocation are
some of the most difficult for a court to decide.' Once a family is sepa-
rated by divorce, it cannot be configured in exactly the same way
again. 2 Nationally, more than 1.1 million couples divorce each year.3

In Nebraska, 6,496 couples were granted a divorce in 1990.4 Of those,
joint custody was awarded 168 times, affecting 298 children under the
age of eighteen.5 Within the first four years following a separation or
divorce, three out of four custodial mothers move at least once.6

Cynthia Brown ("Cynthia") is just one such statistic.7 She mar-
ried a man named Dwight Brown ("Dwight") in Lincoln, Nebraska, on
October 6, 1994. 8 They had two children together. 9 Three years later,
the parties divorced. 10 At the time of dissolution, Cynthia and Dwight
had agreed to share joint legal and joint physical custody of the chil-

dren. 11 Their agreement was incorporated into the divorce decree and
read as follows: "The parties acknowledge that it is in the best interest
of the minor children that both parties maintain consistent and regu-

1. Farnsworth v. Farnsworth, 257 Neb. 242, 255, 597 N.W.2d 592, 601 (1999).
2. Farnsworth, 257 Neb. at 255, 597 N.W.2d at 601.

3. Centers for Disease Control and Prevention, National Center for Health Statis-
tics, National Vital Statistics Reports, Vol. 47, No. 21, Provisional Data for 1998 at Ta-
ble 1 (July 6, 1999).

4. Centers for Disease Control and Prevention, National Center for Health Statis-
tics, Monthly Vital Statistics Reports, Vol. 43, No. 9, Supplement, at Table 2 (March 22,
1995).

5. Centers for Disease Control and Prevention, National Center for Health Statis-
tics, Monthly Vital Statistics Reports, Vol. 43, No. 9, Supplement at Tables 17 & 18
(March 22, 1995).

6. Pamela Markert, Comment, Custody Relocation: More Questions Than Answers
Result From High Court Opinions in California and New York, 38 SANTA CLARA L. REV.

521, 523 (1998).
7. See supra notes 3-6 and accompanying text (noting divorce and child custody

statistics); Brown v. Brown, 260 Neb. 954, 956, 621 N.W.2d 70, 74 (2000) (establishing
Cynthia Brown as a joint custodial parent who wished to relocate out of the
jurisdiction).

8. Replacement Brief of Appellant at 8, Brown v. Brown, 260 Neb. 954, 621
N.W.2d 70 (2000) (No. A-99-1444).

9. Repiacement Brief of Appellant at 8, Brown (No. A-99-1444).
10. Id.
11. Id.
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lar contact with the children and that the children's residence should
be in Lincoln, Nebraska." 12

However, circumstances changed. 13  Following her divorce,
Cynthia put herself through nursing school and sought progressively
more lucrative employment. 14 Eventually, Cynthia wished to move
from Nebraska to New York to pursue a career advancing position at a
prestigious teaching hospital.15 Cynthia also wished to be closer to
her parents and extended family on the east coast.' 6 And Cynthia
wanted her children to accompany her on that journey. 17

In Brown v. Brown,' s the Supreme Court of Nebraska incorrectly
denied Cynthia's request to relocate to New York with her children. 19

The court correctly determined Cynthia did have a legitimate reason
to move to New York and that her improved standard of living would
benefit the children. 20 However, the court also reasoned that the
move would have such a detrimental impact on the Brown children's
relationship with their father, that moving to New York with Cynthia
would not be in the children's best interests. 2 1 As this Note will
demonstrate, the court incorrectly determined that a decrease in the
children's time spent with their father outweighed the improvements
they would gain by moving to New York with their mother.2 2

This Note will discuss the inconsistencies in the Supreme Court of
Nebraska's ruling in Brown, based on prior Nebraska relocation
cases.2 3 This Note will begin by discussing the facts and holding of
Brown in detail.2 4 Next, this Note will examine the development of
joint custody in Nebraska, as well as the line of relocation cases
wherein the court set out parameters for granting or denying removal
from Nebraska. 2 5

The Analysis section of this Note will demonstrate that prior case
law mandated reaching a different result in Brown.2 6 The Analysis
will put forth the current standard for removal in Nebraska, followed
by a discussion of how the court incorrectly applied the removal stan-

12. Id. at 8-9.
13. See infra notes 14-17 and accompanying text.
14. Replacement Brief of Appellant at 9, Brown (No. A-99-1444).
15. Brown, 260 at 956-58, 621 N.W.2d at 74-76.
16. Id.
17. Id. at 956, 621 N.W.2d at 74.
18. Id. at 954, 621 N.W.2d 70.
19. See infra notes 338-556 and accompanying text.
20. See infra notes 370-389 and accompanying text.
21. Brown, 254 Neb. at 975, 621 N.W.2d at 85.
22. See infra notes 424-517 and accompanying text.
23. See infra notes 458-517 and accompanying text.
24. See infra notes 33-115 and accompanying text.
25. See infra notes 116-337 and accompanying text.
26. See infra notes 338-517 and accompanying text.
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dard. 27 This Note will demonstrate that the court should have
granted Cynthia permission to relocate to New York with her chil-
dren.28 The court should have given more weight to the improved
quality of life that would have been enjoyed by the family in New York
and less weight to the changes in the father-child relationship that
might have resulted from the move. 29

Finally, the conclusion of this Note will contain a short discussion
of why the court's decision in Brown will reverberate long past the
pages of its opinion.30 As we live in an increasingly mobile society, the
court will undoubtedly be faced with other joint custodial parents who
wish to relocate out of Nebraska. 31 To accommodate the increase in
joint custody, along with the increased mobility of custodial parents,
the court will need to define how a parent sharing joint custody can
prevail on a motion to relocate, since the decision in Brown seems only
to have confused the removal analysis.32

FACTS AND HOLDING

On October 6, 1994, Cynthia M. Brown ("Cynthia") and Dwight E.
Brown, Jr. ("Dwight") married in Lincoln, Nebraska.33 Two children
were born of the union: Dwight Edward Brown, III, born on May 27,
1993, and Jasmine Rey Brown, born on February 3, 1995.3 4 The Dis-
trict Court of Lancaster County, Nebraska, dissolved the marriage in
1997.35 The court's decree provided that Cynthia and Dwight would
share joint legal and joint physical custody of the children. 36 The par-
ties evenly divided physical custody of the children, and the court in-
structed Dwight to pay child support in the amount of $120 per
month.3

7

In 1998, Dwight petitioned the District Court of Lancaster
County, Nebraska, to modify the original decree and to reduce his
child support obligation.38 Cynthia responded and filed a cross-peti-
tion to modify the original decree seeking, among other things, an or-
der placing exclusive legal and physical custody of the children with

27. See infra notes 359-69, 390-556 and accompanying text.
28. See infra notes 338-556 and accompanying text.
29. See infra notes 390-530, 550-56 and accompanying text.
30. See infra notes 557-71 and accompanying text.
31. See infra notes 563-65 and accompanying text.
32. See infra notes 117, 390-517, 530, 550-56 and accompanying text.
33. Replacement Brief of Appellant at 8, Brown v. Brown, 260 Neb. 954, 621

N.W.2d 70 (2000) (No. A-99-1444).
34. Replacement Brief of Appellant at 8, Brown (No. A-99-1444).
35. Id.
36. Id.
37. Id.
38. Brown v. Brown, 260 Neb. 954, 956, 621 N.W.2d 70, 74 (2000).
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her (allowing for reasonable rights of visitation with Dwight) and
granting her permission to relocate with the children from Nebraska
to New York.3 9 In her cross-petition, Cynthia alleged that the follow-
ing material changes of circumstance had occurred since the divorce:
she had graduated from nursing school; she had secured employment
in New York, which would increase her income; and Dwight had re-
married. 40 Dwight then filed an amended petition requesting sole
custody of the children and child support from Cynthia.4 1

The Honorable Earl J. Witthoff, in the District Court of Lancaster
County, Nebraska, presided over the September 1999 trial.42 At the
hearing, the district court heard evidence regarding Cynthia's employ-
ment offer in New York.4 3 Cynthia testified that from May 1998 until
the hearing she had worked as a registered nurse at a rehabilitation
hospital in Lincoln, Nebraska, earning $17 per hour. 44 Cynthia testi-
fied that the New York University Medical Center ("NYU") had of-
fered her employment in New York City with a base pay of $25 to $30
per hour plus shift differentials and bonuses. 4 5 Additionally, accord-
ing to Cynthia, the NYU position would provide other benefits, such as
insurance for herself and the children, and a free post-secondary edu-
cation at NYU for the children.4 6 Cynthia also testified that she be-
lieved NYU's role as a premier teaching hospital would offer her
increased professional advancement. 47

According to Cynthia, after securing the offer of employment in
New York, she had arranged for herself and the children to tempora-
rily lodge with her cousin in the Suffolk County, Long Island area and
then planned to move into affordable housing.48 Further, Cynthia
noted she had investigated the schools in Suffolk County and found
them to be suitable for her children. 49 Finally, Cynthia and Dwight
both testified they each had many family members residing on the
east coast, and the children had good relationships with both

39. Replacement Brief of Appellant at 10-11, Brown (No. A-99-1444).
40. Brown, 260 Neb. at 956, 621 N.W.2d at 74-75.
41. Id. at 957, 621 N.W.2d at 75.
42. Order of the District Court of Lancaster County, Nebraska entered Nov. 22,

1999, Brown v. Brown, 260 Neb. 954, 621 N.W.2d 70 (2000) (Doc. 544-012).
43. Replacement Brief of Appellant at 11, Brown (No. A-99-1444).
44. Brown, 260 Neb. at 957, 621 N.W.2d at 75.
45. Replacement Brief of Appellant at 11-12, Brown (No. A-99-1444).
46. Brown, 260 Neb. at 958, 621 N.W.2d at 75.
47. Id. (stating that because New York University is a teaching hospital, Cynthia

regarded the NYU job as a professional advancement); Replacement Brief of Appellant
at 12-13, Brown (No. A-99-1444) (identifying New York University as one of the nation's
"premier" public universities).

48. Brown, 260 Neb. at 958, 621 N.W.2d at 75-76.
49. Id.
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Cynthia's and Dwight's extended families. 50 Cynthia's parents,
Dwight's mother, and some of Dwight's siblings lived on the east
coast.5 1 However, Dwight also stated that part of his family, includ-
ing his father and some of his siblings, still lived in Nebraska.5 2

Finally, Cynthia argued that the move to New York would benefit
her children in two additional ways.5 3 First, Cynthia offered ample
evidence as to "the availability to the children of New York's almost
unique educational, cultural and social milieu" including many family
activities. 54 Second, Cynthia testified she believed the children, who
were members of a racial minority, would fare better in a more ra-
cially diverse community. 5 5 In response, Dwight pointed out that he
and his new wife had accompanied the children to many cultural ac-
tivities in the Lincoln area, while Cynthia had not, and that young
Dwight's current school was racially diverse. 5 6

Following the divorce, the parties had divided custody of the chil-
dren on a 50-50 basis, and Cynthia admitted that Dwight was a good
father whose relationship with the children was a positive one. 5 7 In
an effort to accommodate the effect that the move to New York would
have on Dwight's visitation with the children, Cynthia offered to give
Dwight visitation during all three summer months, two weeks over
the winter holiday, and a week at both Easter and Thanksgiving. 58

Cynthia also offered to accompany the children to Nebraska and to
pay for the travel expenses to accommodate such visits.59

On November 22, 1999, Judge Witthoff issued an order finding (1)
Cynthia should pay child support to Dwight in the amount of $155 per
month and Dwight's child support obligation should terminate; (2) it
would not be in the best interests of the children to set aside joint legal
and physical custody as awarded at the time of the entry of the origi-
nal decree; (3) since the entry of the divorce decree, Dwight had physi-
cal custody of the children not less than half of the time and in some
areas he was the primary custodial parent (such as health care and
school); (4) evidence indicated that a move to New York would not en-
hance the children's quality of life in any appreciable respect and that

50. Replacement Brief of Appellant at 12, Brown (No. A-99-1444).
51. Brown, 260 Neb. at 958, 621 N.W.2d at 76.
52. Id.
53. Replacement Brief of Appellant at 12-13, Brown (No. A-99-1444).
54. Replacement Brief of Appellant at 13, Brown (No. A-99-1444) (referring to the

cultural opportunities available in New York); Brown, 260 Neb. at 959, 621 N.W.2d at
76 (stating that Cynthia testified to the many activities available in New York).

55. Brown, 260 Neb. at 959, 621 N.W.2d at 76.
56. Id.
57. Id. at 958, 960, 621 N.W.2d at 76-77.
58. Replacement Brief of Appellant at 25, Brown (No. A-99-1444).
59. Id.
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such a move would instead adversely impact the relationship between
Dwight and the children, pursuant to Farnsworth v. Farnsworth;60

and (5) it was not in the children's best interests to move from Ne-
braska to New York because Cynthia had failed meet her burden of
proof regarding such a move and, therefore, Cynthia's cross-petition to
modify the decree was dismissed.6 1 The Supreme Court of Nebraska
considered Cynthia's timely appeal of the district court's decision. 6 2

Dwight did not cross-appeal the district court order.63

In reviewing Brown, the Supreme Court of Nebraska first consid-
ered which burden of proof to apply when the parent seeking to relo-
cate has joint rather than sole physical custody.6 4  Various
jurisdictions have tackled the question differently. 65 Under Nebraska
law, a custodial parent seeking permission to relocate has the burden
to satisfy a two-prong test set forth by the court. 66 Justice John M.
Gerrard, speaking for the majority, recognized that the court has pre-
viously stated, "[T]o remove a minor child to another jurisdiction, a
custodial parent must first [prove] she has a legitimate reason for
leaving the state .... [Tihe custodial parent must next demonstrate
that it is in the child's best interests to continue living with him or
her."

6 7

However, the instant case was one ofjoint legal and joint physical
custody.68 Justice Gerrard noted that the court had not yet faced the
question of removal between parents sharing joint legal and joint
physical custody and were, therefore, both custodial parents.6 9 After
reviewing case law from other jurisdictions, the court elected to apply
the customary relocation standard to the instant case despite shared
custody between the Browns. 70 Justice Gerrard stated, "Because the
burden of proof in relocation cases is already placed on the parent
seeking leave to relocate, it is unnecessary for us to reallocate that
burden in cases of joint legal and physical custody."7 1

After reviewing the district court's decision, the Supreme Court of
Nebraska concluded that Cynthia had met her burden of showing a
legitimate reason to relocate by presenting evidence of an opportunity

60. 257 Neb. 242, 597 N.W.2d 592 (1999).
61. Order of the District Court of Lancaster County, Nebraska entered Nov. 22,

1999, Brown v. Brown, 260 Neb. 954, 621 N.W.2d 70 (2000) (Doc. 544-012).
62. Brown, 260 Neb. at 957, 621 N.W.2d at 75.
63. Id.
64. Id. at 964, 621 N.W.2d at 79.
65. Id. at 964-65, 621 N.W.2d at 79.
66. Id. at 965, 621 N.W.2d at 80.
67. Id. at 961, 621 N.W.2d at 77 (citations omitted).
68. Id. at 966, 621 N.W.2d at 80.
69. Id. at 964-66, 621 N.W.2d at 79-80.
70. Id. at 965-66, 621 N.W.2d at 80.
71. Id. at 965, 621 N.W.2d at 80.
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for career advancement and the chance to be closer to her extended
family, including her parents, by moving to New York.7 2 Regarding
the issue of employment as a legitimate reason to relocate, the court
had previously concluded that a "firm offer of employment with a flexi-
ble schedule in close proximity to [the custodial parent's] extended
family constitutes a legitimate reason" in a removal case.7 3 Therefore,
the Supreme Court of Nebraska concluded the lower court did not
abuse its discretion in implicitly finding that Cynthia's reasons to
relocate were legitimate.74

The court next examined the issue of whether relocation to an-
other jurisdiction was in the children's best interests.7 5 To make this
determination, the court applied the three considerations set forth by
the Supreme Court of Nebraska in Farnsworth.76 The three consider-
ations are:

(1) each parent's motives for seeking or opposing the move;
(2) The potential that the move holds for enhancing the qual-
ity of life for the child and the custodial parent; and (3) the
impact such a move will have on the contact between the
child and the non-custodial parent, when viewed in light of
reasonable visitation arrangements. 77

In addressing the first consideration, the court concluded there
was no evidence present in the district court record that either parent
was trying to aggravate the custodial rights of the other party or oth-
erwise behaving in bad faith. 78 Rather, the court found that both par-
ents were attempting to do what each believed was best for the
children. 7 9 In its review, the Supreme Court of Nebraska concluded
that both Cynthia and Dwight had justifiable reasons for their posi-
tions concerning removal of the children from Nebraska to New
York.8

0

In order to tackle the next consideration of whether a move to
New York would enhance the quality of life of Cynthia and the chil-
dren, the court examined several relevant "factors."8 ' The Farns-

72. Id. at 958, 966, 621 N.W.2d at 76, 80.
73. Id. at 966, 621 N.W.2d at 80 (quoting Jack v. Clinton, 259 Neb. 198, 206, 609

N.W.2d 328, 334 (2000) (quoting Kalkowski v. Kalkowski, 258 Neb. 1035, 607 N.W.2d
517 (2000))).

74. Id. at 966, 621 N.W.2d at 80.
75. Id.
76. Id. (citations omitted).
77. Id. (citing Jack v. Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000); Farnsworth v.

Farnsworth, 257 Neb. 242, 597 N.W.2d 592 (1999)).
78. Id. at 967, 621 N.W.2d at 81.
79. Id.
80. Id.
81. Id. at 967-74, 621 N.W.2d at 81-85 (citations omitted).
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worth court also set forth these factors.8 2 The factors included, but
were not limited to (1) the extent to which the move would enhance
the relocating parent's income or employment; (2) the degree to which
living conditions or housing would be improved; (3) the existence of
educational advantages in the new city; (4) the quality of the relation-
ship between each parent and the children; and (5) the strength of the
children's connection to their existing community and extended fam-
ily.8 3 As the court stated in Farnsworth, "This list should not be mis-
construed as setting out a hierarchy of factors. Depending on the
circumstances of a particular case, any one factor or combination of
factors may be variously weighted."84 Cynthia's argument rested
upon the first three factors and the relative advantages to the children
of living in New York.8 5 Dwight relied on the remaining two factors
and claimed that the harm of separating him from the children out-
weighed any potential advantages of the move.8 6 The court consid-
ered each of the factors in turn:

1. Enhancement of Employment or Income. Based on
Cynthia's evidence of a substantial increase in salary and
benefits, the court concluded the move to New York would en-
hance her employment opportunities and earning potential.8 7

Justice Gerrard stated this factor would weigh in support of
Cynthia relocating to New York with the children.8 8

2. Improvement of Housing or Living Conditions. Based upon
the availability of adequate housing in both locations, Justice
Gerrard stated this did not factor into the court's review.8 9

Upon considering the opportunity for enhanced access to cul-
tural activities, Justice Gerrard stated, "Simply put, the con-
siderations one includes when choosing a vacation
destination are not necessarily the same as those included
when deciding where to raise a child."90 Finally, according to
the court, the racial identity of the children was only one fac-
tor to consider in making a custody determination. 9 1 The
court refused to give the factors of racial identity and diver-
sity significant weight in their review. 92

82. Id. at 967-68, 621 N.W.2d at 81 (citations omitted).
83. Id. at 967, 621 N.W.2d at 81.
84. Id. at 967-68, 621 N.W.2d at 81 (citation omitted).
85. Id. at 968, 621 N.W.2d at 81.
86. Id.
87. Id.
88. Id.
89. Id. at 968-69, 621 N.W.2d at 82.
90. Id. at 968-71, 621 N.W.2d at 82-83.
91. Id. at 971, 621 N.W.2d at 83.
92. Id.
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3. Educational Advantages. Although Cynthia testified the
schools in New York would meet the needs of the children,
there was no evidence presented that the New York schools
were superior to those in Lincoln.9 3 Additionally, Cynthia
testified that the children could attend NYU for free if she
accepted a position there.94 However, Justice Gerrard stated
the children's possible post-secondary education was too re-
mote to be given weight in the review. 95 Therefore, the court
did not give significant weight to the opportunity for educa-
tional advantages when determining how Cynthia and the
children's quality of life would be improved by a move to New
York.

9 6

4. Quality of Relationship Between Children and Parents.
Testimony established that both parents were actively in-
volved in their children's lives and the children split their
time evenly between Cynthia and Dwight.9 7 In disputing the
quality of Dwight's relationship with the children, Cynthia
relied on the fact that Dwight's child support arrearages at
the time of trial totaled more than $1,500. 98 However, Jus-
tice Gerrard stated that the court generally considers a par-
ent's right to child support payments as a separate action
from the right of a parent to exercise visitation. 9 9 The court
noted that several witnesses established that Dwight had a
close relationship with both of his children. 10 0 Thus, the
court determined that while the move to New York would
preserve Cynthia's relationship with the children, the move
would significantly and detrimentally impact the close rela-
tionship Dwight shared with the children. 10 1 The court de-
termined this factor weighed heavily against the children
relocating to New York with Cynthia. 10 2

5. Ties to Community and Extended Family. Cynthia and
Dwight both had extended family on the east coast, and mov-
ing to New York would place the children nearer to those ex-
tended families. 10 3 However, Dwight also had extended

93. Id.
94. Id.
95. Id. at 971-72, 621 N.W.2d at 83.
96. Id.
97. Id. at 972, 621 N.W.2d at 83-84.
98. Id., 621 N.W.2d at 84 (stating Cynthia relied on the fact that Dwight was be-

hind in child support payments); Replacement Brief of Appellant at 8, Brown (No. A-99-
1444) (stating Dwight was in arrears on his child support payments in the amount of
$1,577).

99. Brown, 260 Neb. at 972, 621 N.W.2d at 84 (citation omitted).
100. Id. at 972, 621 N.W.2d at 84.
101. Id.
102. Id.
103. Id. at 973, 621 N.W.2d at 84.
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family, a new wife, a child, and another child on the way in
Lincoln. ' 0 4 The court considered the opportunity for the chil-
dren to be near extended families either in Lincoln or New
York, and eventually concluded the children's ties to commu-
nity and extended family did not weigh significantly in favor
of, or against, allowing Cynthia and the children to move to
New York. 105

After considering each of the factors above, the court concluded
that although Cynthia presented some evidence the move to New York
would improve certain aspects of the children's quality of life, dimin-
ishing the relationship between Dwight and his children would out-
weigh those improvements. 10 6 Therefore, with regards to the second
Farnsworth consideration, the court concluded the children's quality
of life would not be improved by a move to New York.1 07

Finally, the court contemplated what impact the move to New
York would have on Dwight's ability to maintain meaningful contact
with the children.' 0l Although Cynthia made substantial concessions
regarding visitation and offered to pay for travel expenses, the court
concluded, "it cannot be questioned that the move to New York would
dramatically affect Dwight's contact with the children."10 9 Justice
Gerrard noted it was appropriate to consider the distance, time, and
travel expense involved in visiting between Nebraska and New York
when determining how the move would impact Dwight's relationship
with the children. 110 This consideration, according to the court, was
significant in the court's de novo review, particularly given the exis-
tence of joint custody.11 1

By focusing primarily on the relationship between Dwight and the
children, the Supreme Court of Nebraska determined that the district
court did not abuse its discretion in finding that the children's best
interests would not be served by relocating to New York with
Cynthia. 112 Although Cynthia presented a legitimate reason for leav-
ing Nebraska, the court affirmed the district court's decision that such
a move was outweighed by the damaging effect the relocation would
have on the relationship between Dwight and the children. 113 The
court concluded,

104. Id.
105. Id.
106. Id. at 973-74, 621 N.W.2d at 84-85.
107. Id. at 974, 621 N.W.2d at 85.
108. Id. at 974-75, 621 N.W.2d at 85.
109. Id.
110. Id.
111. Id. at 975, 621 N.W.2d at 85.
112. Id., 621 N.W.2d at 85-86.
113. Id.
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The evidence reveals two loving parents actively involved in
the lives of two well-adjusted children operating under a com-
mendable joint legal and physical custody arrangement ....
[However,] Cynthia did not show the best interests of the
children would be served by modifying custody or granting
her leave to move with the children to New York. 114

The Supreme Court of Nebraska affirmed the district court's deci-
sion and denied Cynthia's request to relocate. 115

BACKGROUND

As almost any family law judge or family court attorney can at-
test, the number of relocation cases has skyrocketed in recent
years. 116 Similarly, the number of families choosing post-divorce joint
custody arrangements is also on the rise. 117 This Background will
first discuss the development of joint custody in Nebraska. 118 As
noted, the State did not statutorily provide for joint custody arrange-
ments until 1985.119 The Background will then review the Supreme
Court of Nebraska's decisions in a line of relocation cases that helped
define under what circumstances custodial parents will be permitted
to relocate out-of-state with their children. 120

A BRIEF HISTORY OF JOINT CUSTODY IN NEBRASKA

Since ancient times, children's rights with regard to custody have
constantly evolved. 12 1 In early Rome, fathers considered their chil-
dren to be property and it was the fathers who controlled how to raise
the children or even if the children should be sold or killed. 122 How-
ever, by the eighteenth century, a father could lose his custodial rights
if he were deemed unfit. 123 Following the American Revolution, fa-
thers were awarded custody of their children unless the father failed
to meet the child's best interests. 12 4 Then, with the arrival of the In-
dustrial Revolution and the nineteenth century women's movement,

114. Id.
115. Id.
116. Gary A. Debele, A Children's Right's Approach to Relocation: A Meaningful

Best Interests Standard, 10 J. Am. ACAD. MATRIM. LAw. 75, 75 (1998).
117. Debele, 10 J. AM. AcAD. MATRIM. LAW. at 77.
118. See infra notes 121-62 and accompanying text.
119. L.B. 612, 89th Leg., 1st Sess., 1985 Neb. Laws 1064.
120. See infra notes 163-337 and accompanying text.
121. Stephanie N. Barnes, Comment, Strengthening the Father - Child Relation-

ship Through a Joint Custody Presumption, 35 WILLAMETE L. REV. 601, 604 (1999).
122. Barnes, Comment, 35 WILLAMETE L. REV. at 604.
123. Id. at 604-05.
124. Id. at 605.
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the role of maternal care in the upbringing of children became much
more important.125

Throughout the late nineteenth and much of the twentieth cen-
tury, states favored a presumption that children would fare better in
the custody of their mothers. 126 This preference became known as the
"tender years doctrine," based on the belief that women were more
nurturing with children and better able to meet their basic needs.12 7

The "primary caretaker doctrine" began to replace the tender years
doctrine in the early 1960s. 128 Under the primary caretaker doctrine,
children stayed with the parent who was most active in the child's
upbringing.129 The rationale behind this approach was that the par-
ent who looked after the child most before the divorce would have the
most knowledge of the child's needs and a greater emotional bond with
the child. 13 0 Although intended to be gender neutral, the primary
caretaker approach still favored women in custody determinations be-
cause women were more likely to have been the primary caretaker,
despite advances in gender equity.13 1 Finally, the current "best inter-
ests of the child" standard emerged in custody determinations. 13 2

States designed the best interests of the child standard as a way to
assess the totality of the circumstances in child custody disputes. 13 3

By utilizing the best interests standard, courts hoped to determine
which parent would best serve the child's welfare.13 4 The best inter-
ests of the child standard has gained acceptance among most states,
including Nebraska; however, some commentators have criticized this
standard as being too vagne.13 5

While the standards for awarding custody were evolving, states
began enactingjoint custody statutes as an alternative to existing cus-
tody arrangements.136 As early as 1957, lawmakers introduced joint
custody legislation to recognize mothers and fathers as equally impor-
tant and to give the parents equal rights, responsibilities, and author-

125. Id.
126. Id.
127. Mark D. Matthews, Note, Curing the "Every-Other-Weekend Syndrome". Why

Visitation Should Be Considered Separate and Apart From Custody, 5 WM. & MARY J.
OF WOMEN & L. 411, 424-25 (1999).

128. Matthews, Note, 5 Wm. & MARY J. OF WOMEN & L. at 425.
129. Barnes, Comment, 35 WILLAMETTE L. REV. at 607.
130. Matthews, Note, 5 WM. & MARY J. OF WOMEN & L. at 425.

131. Id. at 425-26.
132. Id. at 426.
133. Id.
134. Id.
135. Id. at 426 n.118.
136. Barnes, Comment, 35 WILLAMETTE L. REV. at 611-12.
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ity to make decisions regarding their children's lives.137 Joint
custody, however, does not mean that children will necessarily spend
equal time with both parents. 138 When referring to joint custody,
courts may grant essentially two types of joint custody arrangements:
The first is "joint legal custody" which the Supreme Court of Nebraska
has defined as "joint 'authority and responsibility for making "major"
decisions regarding the child's welfare."' 13 9 In a joint legal custody
arrangement, both parents share the duty to raise their children and
both are granted "an equal voice in child-raising responsibilities."1 4

The second type of joint custody arrangement is "joint physical cus-
tody." 141 The Supreme Court of Nebraska has defined joint physical
custody as "joint 'responsib[ility] for "minor" day-to-day decisions' and
the exertion of a continuous physical custody by both parents over a
child for significant periods of time."142 Joint physical custody en-
sures that children have "frequent and continuing contact and time
with both parents."1 43

Enacted in 1983, Nebraska's original custody statute gave no spe-
cific provisions for joint custody.14

4 The Nebraska statute did not re-
quire or prohibit any specific type of custody arrangement. 145 It

simply read, "Custody' and visitation of minor children shall be deter-
mined on the basis of their best interests."146 However, following the
Supreme Court of Nebraska's Trimble v. Trimble14 7 decision in 1984,

137. Id. at 612 (stating joint custody gives both parents equal rights and responsi-
bilities in raising their children); Matthews, Note, 5 WM. & MARY J. OF WOMEN & L. at
428 (stating that legislatures introduced joint custody to give both parents decision
making authority in their children's lives).

138. Barnes, Comment, 35 WILLAMETTE L. REV. at 612.

139. Brown v. Brown, 260 Neb. 954, 961, 621 N.W.2d 70, 77 (2000) (quoting Elsome
v. Elsome, 257 Neb. 889, 898 601 N.W.2d 537, 544 (1999) (citations omitted)).

140. Barnes, Comment, 35 WILLAMETTE L. REV. at 612 (citations omitted).

141. Id. at 612-13.

142. Brown, 260 Neb. at 961, 621 N.W.2d at 77 (quoting Elsome, 257 Neb. at 898,
601 N.W.2d at 544 (citations omitted)).

143. Barnes, Comment, 35 WILLAMETTE L. REV. at 613 (quoting Jay Folberg & Mau-
reen McKnight, Joint Custody, 2 CHILD CUSTODY AND VISITATION LAW AND PRACTICE 13-

17, 13-18 (1998)).
144. L.B. 138, 88th Leg., 1st Sess., 1983 Neb. Laws 413.

145. Hearing on L.B. 612 Before the Comm. on Judiciary, Neb. Unicameral, 89th
Leg., 1st Sess., 76 (Mar. 25, 1985).

146. L.B. 138, 88th Leg., 1st Sess., § 1, 1983 Neb. Laws 413. The statute also in-
structed the courts to consider the relationship of the children to each parent, the
desires and wishes of the minor child, and the general heath and welfare of the child in
determining which of the parents the minor child should live with. L.B. 138, 88th Leg.,
1st Sess., § 1(1), 1983 Neb. Laws 413. The current statute still maintains these consid-
erations today. NEB. REV. STAT. § 42-364(2) (Reissue 1998).

147. 218 Neb. 118, 352 N.W.2d 599 (1984):
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lawmakers were worried that courts would no longer adopt joint cus-
tody arrangements, even if the parties requested such specifically. 148

In Trimble, the Supreme Court of Nebraska declined to adopt
John Trimble's suggestion to award joint custody to both parties fol-
lowing the dissolution of his marriage to Elizabeth Trimble. 149 The
parties sought a divorce in the District Court of Douglas County, Ne-
braska. 150 The district court placed custody of the two minor children
with Ms. Trimble after concluding that she spent considerably more
time with the children and had a more predictable schedule. 1 51 On
appeal, Mr. Trimble urged the Supreme Court of Nebraska to adopt
the concept of joint custody, which he claimed was utilized by some of
the district courts of the state at the time. 152 Justice C. Thomas
White, speaking for the court, declared,

It occurs to us that in a given case joint custody might very
well act to preserve the parent-child bond for both parents
and thus avoid the severance of either of the attachments.
We believe, however, that such arrangements must be re-
served for the most rare of cases .... 153

When the court declared joint custody must be reserved only for
rare cases, it was this language that the legislators were most con-
cerned about.' 5 4 The Nebraska legislature took issue with the Trim-
ble decision in its 1985 Session. 155 Senator Gary Hannibal proposed
the amendment to the ambiguous custody statute, saying:

It's not [my] intention to change the current law or to estab-
lish a preference or a presumption in favor of joint custody
but simply to attempt to mitigate the negative effects that the
Trimble decision might have on cases where . . . the couples
would like to have a joint custody agreement approved and
the district court may look at the Trimble decision and say
the policy of the state is against joint custody and we're not
going to approve your agreement.' 56

In Trimble, the parties did not agree on having a joint custody
arrangement and the Supreme Court of Nebraska upheld the trial
court's decision awarding custody to the mother with liberal visitation

148. Hearing on L.B. 612 Before the Comm. on Judiciary, Neb. Unicameral, 89th
Leg., 1st Sess., 76 (Mar. 25, 1985).

149. Trimble v. Trimble, 218 Neb. 118, 120, 352 N.W.2d 599, 601 (1984).
150. Trimble, 218 Neb. at 118, 352 N.W.2d at 599.
151. Id. at 120, 352 N.W.2d at 601.
152. Id. at 119, 352 N.W.2d at 600.
153. Id. at 119-20, 352 N.W.2d at 600-01 (citation omitted).
154. Hearing on L.B. 612 Before the Comm. on Judiciary, Neb. Unicameral, 89th

Leg., 1st Sess., 76 (Mar. 25, 1985).
155. Id.
156. Id. at 76-77. Mary Fisher appeared on behalf of Senator Gary Hannibal at the

Committee on Judiciary meeting on March 25, 1985. Id. at 76.
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for the father. 157 After reading the Trimble language as favoring a
presumption against joint custody, legislators simply wanted to

[RIeinstate the law in the State of Nebraska as it was prior to
the Trimble decision ... The law in the State of Nebraska up
to the point of the Trimble decision ha[d] been to give the
courts wide latitude in determining whether or not there
should be joint custody arrangements. 158

Additionally, the legislators heard testimony noting that thirty-eight
other states had already enacted joint custody statutes by that
time.159

Eventually, the Nebraska legislature adopted an amendment in
1985 that allowed for, but did not encourage, joint custody arrange-
ments provided (1) the parents agreed on joint custody; and (2) a joint
custody plan would best serve the interests of the minor children. 160

The applicable provision in the Revised Statutes of Nebraska now
reads:

After a hearing in open court, the court may place the custody
of a minor child with both parents on a shared or joint cus-
tody basis when both parents agree to such an arrangement.
In that event, each parent shall have equal rights to make
decisions in the best interests of the minor child in his or her
custody. The court may place a minor child in joint custody
after conducting a hearing in open court and specifically find-
ing that joint custody is in the best interests of the minor
child regardless of any parental agreement or consent. 161

Despite the revised language of the custody statute, the Supreme
Court of Nebraska has maintained that joint custody arrangements
are not favored in this state and should still be used only in "the most
rare of cases."1 62

A BRIEF HISTORY OF REMOVAL CASES IN NEBRASKA

In 1979, the Supreme Court of Nebraska decided Jafari v.
Jafari,'63 one of the earliest and most oft-cited cases regarding child
custody and removal in Nebraska. 164 In Jafari, the court articulated

157. Trimble, 218 Neb. at 119, 352 N.W.2d at 601.
158. Floor Debate on L.B. 612, Neb. Unicameral, 89th Leg., 1st Sess. at 4578 (May

2, 1985).
159. Hearing on L.B. 612 Before the Comm. on Judiciary, Neb. Unicameral, 89th

Leg., 1st Sess. 78 (Mar. 25, 1985).
160. L.B. 612, 8 9 th Leg., 1st Sess., 1985 Neb. Laws 1064.
161. NEB. REV. STAT. § 42-364(5) (Reissue 1998).
162. Korfv. Korf, 221 Neb. 484, 486, 378 N.W.2d 173, 174 (1985).
163. 204 Neb. 622, 284 N.W.2d 554 (1979).
164. Jafari v. Jafari, 204 Neb. 622, 284 N.W.2d 554 (1979). See Jack v. Clinton, 259

Neb. 198, 205, 609 N.W.2d 328, 333 (2000) (citing Jafari); Farnsworth v. Farnsworth,
257 Neb. 242, 252, 597 N.W.2d 592, 600 (1999) (citing Jafari); Harder v. Harder, 246
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the general standard for removal in custody cases. 165 The court deter-
mined that a minor child will be allowed to accompany a custodial par-
ent who wishes to relocate to another jurisdiction, if the court finds
the custodial parent (1) has a legitimate reason for leaving the state;
and (2) it is in the child's best interest to continue living with that
parent. 166 In Jafari, the custodial parent, Ms. Jafari, sought permis-
sion from the District Court of Douglas County, Nebraska, to move
with her children from Nebraska to Sioux Falls, South Dakota. 167 Mr.
Jafari objected and, in turn, filed a cross-petition for custody of the
children. 168 Although Ms. Jafari was the custodial parent, the chil-
dren saw their father on a regular basis. 16 9 Following the parties' di-
vorce, the Jafaris maintained houses just across the street from one
another, allowing the children to alternate between the houses often
and to share many meals and overnight visits with their father. 170

The district court considered the facts and determined it was in
the children's best interests to remain in the custody of their mother
and to move with her to South Dakota. 171 Ms. Jafari had accepted a
new position in South Dakota that offered a small salary increase and
the potential for career advancement. 172 Ms. Jafari testified that the
living arrangement and school opportunities in South Dakota were
equivalent or superior to those in Omaha.17 3 No evidence was
presented that Ms. Jafari was unfit or that the children would be
harmed by the move. 174 Mr. Jafari testified primarily to the fact that
he could provide his children more guidance and assistance if they re-
mained in Omaha. 175 The district court found that "although both
parties were fit and proper parents," the children should remain in the
custody of Ms. Jafari. 176 The court then granted Ms. Jafari's applica-
tion to take the children with her to South Dakota. 177

Mr. Jafari appealed the decision of the district court, and the Su-
preme Court of Nebraska accepted Mr. Jafari's appeal. 178 On appeal,

Neb. 945, 950, 524 N.W.2d 325, 329 (1994) (citing Jafari); Boll v. Boll, 219 Neb. 486,
489, 363 N.W.2d 542, 545 (1985) (citing Jafari).

165. Jafari, 204 Neb. at 624, 284 N.W.2d at 555.
166. Id.
167. Id. at 622, 284 N.W.2d at 555.
168. Id. at 622-23, 284 N.W.2d at 555.
169. Id.
170. Id. at 623, 284 N.W.2d at 555.
171. Id. at 624, 284 N.W.2d at 555.
172. Id.
173. Id.
174. Id.
175. Id. at 623, 284 N.W.2d at 555.
176. Id.
177. Id.
178. Id. at 622, 284 N.W.2d at 555.

[Vol. 35



JOINT CUSTODY AND RELOCATION

Mr. Jafari argued that the evidence did not support the judgment of
the lower court, and that the district court failed to enforce the origi-
nal decree of dissolution that provided Mr. Jafari liberal visitation
rights. 17 9 The Supreme Court of Nebraska affirmed the district
court's decision as well within its discretion.' 80 Judge Alfred J. Kor-
tum, writing for the court, stated,

The general rule in cases where a custodial parent wishes to
leave the jurisdiction for any legitimate reason is that the mi-
nor children will be allowed to accompany the custodial par-
ent if the court finds it to be in the best interests of the
children to continue to live with that parent. 18 1

According to the Supreme Court of Nebraska, a trial court's deci-
sion is subject to review in child custody cases.' 8 2 The trial court's
determination will stand, however, unless the court finds that the
lower court clearly abused discretion or the lower court's decision was
against the great weight of the evidence. 18 3 According to the court,
this case did not show either. 18 4

Six years later, in Boll v. Boll,' s 5 the Supreme Court of Nebraska
revisited the general rule, set out in Jafari, that children may accom-
pany a custodial parent who had a legitimate reason for moving, 'so
long as remaining with that parent was in the child's best interest.18 6

In Boll, the court articulated that opportunities for career advance-
ment and increased earnings were legitimate reasons for moving out
of state. 187 In Boll, Ms. Boll sought permission from the District
Court of Douglas County, Nebraska, to move to Knoxville, Tennessee
with her son.' 8 8 Additionally, Mr. Boll cross-petitioned for custody of
the minor child.' 8 9 At the time of the parties' divorce, the district
court had awarded custody of the minor child to Ms. Boll despite the
fact she was unemployed at the time and had no skills besides wai-
tressing. 190 To improve living conditions for her and her son, Ms. Boll
completed a training and certification program as an EEG technolo-

179. Id.
180. Id. at 625, 284 N.W.2d at 556.
181. Id. at 624, 284 N.W.2d at 555. Alfred Kortum, District Court Judge for the

Seventeenth District, sat with the Supreme Court of Nebraska for this decision. Id. at
622, 284 N.W.2d at 555.

182. Id. at 624-25, 284 N.W.2d at 555-56.
183. Id. at 625, 284 N.W.2d at 556 (citation omitted).
184. Id. at 625, 284 N.W.2d at 556.
185. 219 Neb. 486, 363 N.W.2d 542 (1985).
186. Boll v. Boll, 219 Neb. 486, 489, 363 N.W.2d 542, 545 (1985) (citation omitted).
187. Boll, 219 Neb. at 490, 363 N.W.2d at 545.
188. Id. at 487, 363 N.W.2d at 544.
189. Id.
190. Id.
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gist. 19 1 Unable to find work in that field in the Omaha area, she even-
tually found employment as an EEG technologist in Knoxville,
Tennessee. 192

The district court concluded the child's best interests would be
served in the custody of Ms. Boll and granted Ms. Boll temporary per-
mission to move with her child to Tennessee until a full hearing could
be heard on the matter. 193 After the full hearing, the court ordered
that Ms. Boll could not permanently relocate with her son to Tennes-
see. 194 The court simply stated that it was not in the child's best in-
terests to relocate with his mother to Tennessee. 195 Further, the
district court denied Mr. Boll's petition for custody of the minor
child.19 6 Ms. Boll appealed the district court's order denying her peti-
tion to remove the child to Tennessee. 19 7 Mr. Boll cross-appealed the
district court's decision denying his cross-petition for custody of their
son.198 The Supreme Court of Nebraska accepted Ms. Boll's appeal in
which she argued that the lower court erred in finding the best inter-
ests of the child would not be met by accompanying her to
Tennessee.199

The Supreme Court of Nebraska first affirmed the district court's
decision to deny Mr. Boll's petition for custody.20 0 Upon a review of
the facts, the court reasoned that Ms. Boll had appropriately cared for
the child, she was making an attempt to better their standard of liv-
ing, and no material change of circumstance existed to warrant a
change in custody.2 0 1 Justice C. Thomas White, speaking for the
court, stated, "[O]rders fixing custody of minor children will not be
modified unless there has been a change of circumstances indicating
that the person who has custody is unfit for that purpose or that the
best interests of the child require such action."20 2

After addressing the issue of custody, the court next addressed
whether the child's best interests would be served by relocating with
his mother to Tennessee.20 3 The Supreme Court of Nebraska re-
versed the decision of the district court, stating, "we can find no valid

191. Id. at 487-88, 363 N.W.2d at 544.
192. Id. at 488, 363 N.W.2d at 544.
193. Id. at 488, 490, 363 N.W.2d at 544-45.
194. Id. at 488, 363 N.W.2d at 544.
195. Id. at 489, 363 N.W.2d at 545.
196. Id. at 488, 363 N.W.2d at 544.
197. Id. at 487, 363 N.W.2d at 544.
198. Id.
199. Id. at 488, 363 N.W.2d at 544.
200. Id.
201. Id. at 488-89, 363 N.W.2d at 544-45.
202. Id. at 489, 363 N.W.2d at 545 (quoting Dunne v. Dunne, 211 Neb. 636, 644-45,

319 N.W.2d 741, 745 (1982)).
203. Id. at 489, 363 N.W.2d at 545.
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reason why it would not be in the child's best interests" to move.20 4

The court noted there was ample evidence the mother had a legitimate
reason to relocate, namely procuring a position as an EEG technolo-
gist for which she had just received training and which would afford
her an opportunity to better her standard of living.20 5 The court
stated, "Obtaining employment when unemployed and finding em-
ployment with a substantial opportunity for increased earnings are
reasonable and legitimate reasons for a custodial parent to move to
another jurisdiction."20 6

Given Ms. Boll's opportunity for improvement, the court con-
cluded that relocating with his mother to Tennessee would serve the
minor child's best interests.20 7 The court declared, "We do not feel
that an award of custody to a parent should be interpreted as a sen-
tence to immobilization." 20 8 The court stated that it would not force a
custodial parent to decide between a more successful career and the
custody of one's own child.20 9 Finally, the court recognized that the
children's community ties are important considerations in determin-
ing if relocation is in a child's best interests, but the court determined
that community ties alone do not constitute a prohibition on the custo-
dial parent relocating with a child to another state.210

In the 1986 case of Hicks v. Hicks,2 1 1 the Supreme Court of Ne-
braska affirmed a custodial parent's right to remove a child to a dis-
tant state despite the non-custodial parent's reduced visitation and
despite the child having community ties in Nebraska. 2 12 In Hicks,
Mr. Hicks petitioned the District Court of Cass County, Nebraska, to
allow him to take his daughter from Nebraska to New Hampshire af-
ter he accepted a new job as a system manager for AT&T in Massa-
chusetts. 2 13 Per the original divorce decree, Mr. Hicks had custody of
the child, with liberal visitation granted to Ms. Hicks.2 14 The district
court allowed Mr. Hicks to temporarily move with his child to New
Hampshire, and on the same date the court issued that order, Ms.
Hicks filed a cross-petition seeking custody of the minor child.2 15 Ms.
Hicks argued for custody of their daughter because (1) most of her

204. Id. at 490, 363 N.W.2d at 545-46.
205. Id. at 489-90, 363 N.W.2d at 545.
206. Id. at 490, 363 N.W.2d at 545.
207. Id.
208. Id. (quoting Gottschall v. Gottschall, 210 Neb. 679, 680-81, 316 N.W.2d 610,

612 (1982)).
209. Id. at 490, 363 N.W.2d at 545.
210. Id.
211. 223 Neb 189, 388 N.W.2d 510 (1986).
212. Hicks v. Hicks, 223 Neb. 189, 196, 388 N.W.2d 510, 515 (1986).
213. Hicks, 223 Neb. at 190, 388 N.W.2d at 512.
214: Id. at 189-90, 388 N.W.2d at 512.
215. Id. at 190, 388 N.W.2d at 512.

20011



CREIGHTON LAW REVIEW

daughter's relatives lived in the Omaha area; (2) Ms. Hicks was now
remarried and had comfortable living arrangements; (3) the child was
familiar with the Nebraska climate and living conditions; and (4) Mr.
Hicks and his new wife were expecting a child in the near future.2 16

The district court modified the original decree and granted Ms.
Hicks custody of the child.2 17 The district court found Mr. Hicks did
not prove he had a more successful job opportunity in Massachusetts,
and a move to New Hampshire would essentially eliminate any regu-
lar visitation the minor child might sustain with Ms. Hicks.2 18 The
district court determined there was no demonstration of increased ca-
reer opportunities available for Mr. Hicks in Massachusetts and, fur-
ther, the welfare of the child would not be best served by the move.2 19

Mr. Hicks appealed the decision of the district court and the Su-
preme Court of Nebraska accepted his appeal.2 20 Mr. Hicks claimed
the trial court erred by (1) finding he had not secured employment
which would offer him a substantial opportunity for enhanced earn-
ings and advancement; (2) in failing to determine a material change in
circumstances had occurred before considering what was in the child's
best interests; and (3) in finding it was not in the best interests of the
child to move with him to New Hampshire.2 2 1 The Supreme Court of
Nebraska, in a per curium decision, reversed the decision of the dis-
trict court, finding the child's best interests would be furthered by
moving to New Hampshire with her father, despite the reduction in
visitation with her mother that was expected to result.2 22 The court
reasoned that custody should not be disturbed unless there had been a
significant change in circumstances that would threaten the best in-
terests of the child.2 23 According to the court, the district court ne-
glected to address whether a material change had taken place;
however, the Supreme Court of Nebraska concluded no such change in
circumstances had occurred. 2 24 Therefore, the court concluded the
district court had erred in transferring custody of the child from Mr.
Hicks to Ms. Hicks. 225

The court next considered whether the lower court erred in deny-
ing Mr. Hicks the opportunity to move with his child to New Hamp-

216. Id.
217. Id. at 191, 388 N.W.2d at 512.
218. Id.
219. Id.
220. Id. at 189, 388 N.W.2d at 511-12.
221. Id. at 191, 388 N.W.2d at 513.
222. Id. at 196, 388 N.W.2d at 515.
223. Id. at 192, 388 N.W.2d at 513.
224. Id.
225. Id. at 195, 388 N.W.2d at 514.
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shire.226 The court found the trial court erred by denying Mr. Hicks
permission to remove his daughter to New Hampshire. 227 The court
reasoned that the record contained substantial evidence to indicate
Mr. Hicks' move to New Hampshire was a legitimate career change,
affording him enhanced career opportunities. 228 In making this deter-
mination, the court relied on the general rule that legitimate career
changes of a custodial parent will support an application to relocate
with a minor child. 229 The court additionally declared that the child's
best interests would be served by moving to New Hampshire, despite
Ms. Hicks' reduced visitation, because the child had prospered under
the custody of Mr. Hicks. 230 According to the court, community ties
and the non-custodial parent's visitation rights are important issues
to be considered, however neither will necessarily bar a custodial par-
ent from relocating if the reason to relocate is legitimate. 231

In Little v. Little,232 also decided in 1986, the Supreme Court of
Nebraska succinctly articulated the message in Hicks: A legitimate ca-
reer change, whether job-related or marital in nature, will support a
parent's application for removal with a minor child placed in his or her
custody.233 Ms. Little, the custodial parent, applied to the District
Court of Scottsbluff County, Nebraska, for permission to move with
her daughter to Texas where her husband was recently transferred by
his employer.234 The district court found it was not in the child's best
interest to move to Texas, denied Ms. Little's request to relocate with
her daughter, and subsequently transferred custody of the child to Mr.
Little. 235

Ms. Little appealed the district court's decision and the Supreme
Court of Nebraska accepted the appeal.236 Justice William C. Has-
tings, writing for the court, noted that although the child had relatives
in the Scottsbluff area (where both parties had previously resided),
and despite the fact visits with the child's father would be reduced,
there was an insufficient change of circumstances to warrant a change

226. Id.
227. Id., 388 N.W.2d at 515.
228. Id. at 195-96, 388 N.W.2d at 515.
229. Id. at 195, 388 N.W.2d at 515 (citing Little v. Little, 221 Neb. 870, 871, 381

N.W.2d 161, 162 (1986)).
230. Id. at 196, 388 N.W.2d at 515.
231. Id.
232. 221 Neb. 870, 381 N.W.2d 161 (1986).
233. Little v. Little, 221 Neb. 870, 871, 381 N.W.2d 161, 162 (1986) (stating legiti-

mate career changes of the custodial parent will support changing a child's residence);
Hicks, 223 Neb. at 195, 388 N.W.2d at 515 (stating legitimate career changes of the
custodial parent will support changing a child's residence).

234. Little, 221 Neb. at 871, 381 N.W.2d at 162.
235. Id.
236. Id. at 871, 381 N.W.2d at 161.
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of custody.23 7 Justice Hastings stated that changing custody would
result in terminating the child's stable day-to-day home, which she
had enjoyed and prospered under since birth.2 38 The Supreme Court
of Nebraska determined that the move to Texas was based on a legiti-
mate career change (matrimonial in nature) and given this career
change, the record evidenced good reason to support the change of res-
idence.2 39 The court reversed the decision of the district court and
remanded the case to the lower court with instructions to amend the
visitation and support provisions consistent with the court's
findings.

240

In the 1994 case of Harder v. Harder,24 1 the Supreme Court of
Nebraska overturned both district and appellate court decisions when
it allowed a custodial mother to move to Arizona with her minor son,
in order to join her new husband there.2 42 The court stated, "In the
present case, the district court's order forces [the mother] to choose
between her child and her new husband."24 3 After the dissolution of
their marriage, Ms. Harder was granted custody of the parties' son
and Mr. Harder enjoyed reasonable rights of visitation, although no
specific visitation schedule was decreed. 2 44 Following her divorce, Ms.
Harder and her son began living with another man whom she eventu-
ally married. 24 5 The man sold his then existing sprinkler business
and planned to move to Arizona where he could operate a new sprin-
kler business year-round. 24 6 In the meantime, Mr. Harder filed an
application for custody of the child. 24 7 Ms. Harder then filed an appli-
cation to move to Arizona with her son, and was married a few days
later.

2 48

The District Court of Douglas County, Nebraska, found for Mr.
Harder, reasoning that the child being near his father and extended
family far outweighed any reason Ms. Harder had for moving him to
Arizona. 249 The court found that it was in the best interests of the
child to remain in Nebraska in order for his father to remain a con-
stant and positive influence in his son's life.2 50 The district court de-

237. Id., 381 N.W.2d at 162.
238. Id.
239. Id. at 871-72, 381 N.W.2d at 162.
240. Id. at 872, 381 N.W.2d at 162.
241. 246 Neb. 945, 524 N.W.2d 325 (1994).
242. Harder v. Harder, 246 Neb. 945, 952, 524 N.W.2d 325, 329-30 (1994).
243. Harder, 246 Neb. at 951, 524 N.W.2d at 329.
244. Id. at 946, 524 N.W.2d at 326.
245. Id., 524 N.W.2d at 326-27.
246. Id., 524 N.W.2d at 326.
247. Id.
248. Id., 524 N.W.2d at 326-27.
249. Id. at 948, 524 N.W.2d at 327.
250. Id.
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nied Mr. Harder's request for custody of the child, yet required Ms.
Harder to remain in Nebraska in order to retain custody of her son.2 51

Ms. Harder appealed the decision of the district court to the Ne-

braska Court of Appeals arguing that the district court erred in not

allowing her to move to Arizona with her son.2 52 The Nebraska Court

of Appeals affirmed the district court decision in all respects. 25 3 The
appellate court found that it was more desirable for the child to re-
main in close proximity to his father than to move to Arizona with his

mother.2 54 The court stated,

At a time when many fathers are purposely absent from their
children's lives, [Mr. Harder] has obviously made a sincere
and concerted effort to contribute to his son's well-being.
Consequently it is in [his son's] best interest that he stay in
Nebraska so that [Mr. Harder] can continue to be a constant
and positive force in his life.2 55

Ms. Harder petitioned the Supreme Court of Nebraska for further
review of the appellate court decision. 2 56 She asserted that the lower

court erred, first, in not finding remarriage was a legitimate reason
for removal and, second, in finding that the best interests of the child
would not be met by accompanying Ms. Harder to join her new hus-

band in Arizona. 25 7 Mr. Harder cross-appealed and asserted that cus-
tody of the child should be awarded to him.2 58

The Supreme Court of Nebraska reversed the decision of the Ne-

braska Court of Appeals finding that Ms. Harder had a legitimate rea-
son to relocate from Nebraska and, consequently, her son should be
allowed to relocate to Arizona with her.25 9 Justice Jon F. Wright,
writing for the court, reasoned that Ms. Harder's new husband's move
to Arizona in order to work in his chosen field all through the year
created a legitimate reason for Ms. Harder to relocate.260 Justice
Wright stated that the district court decision would force Ms. Harder
to choose between her son and her new husband, and the court would
not place a custodial parent in the position of making such a choice. 26 1

In its discussion, the court reiterated its prior declarations that (1)
community ties do not prevent a custodial parent from relocating; (2)

251. Id. at 951-52, 524 N.W.2d at 329.
252. Id. at 948, 524 N.W.2d at 327.
253. Id.
254. Id. at 949, 524 N.W.2d at 328.
255. Id.
256. Id. at 948, 524 N.W.2d at 327.
257. Id.
258. Id.
259. Id. at 952, 524 N.W.2d at 329.
260. Id.
261. Id. at 952, 524 N.W.2d at 329 (citation omitted).
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removal that is in the best interests of a child will be granted for legiti-
mate career changes of either the custodial parent or by matrimony;
and (3) a reduction in the non-custodial parent's visitation does not
prohibit a custodial parent from relocating.26 2 The court determined
the district court abused discretion by denying Ms. Harder's applica-
tion to move to Arizona with her son and the Court of Appeals erred in
affirming the order of the district court.2 63

In the 1999 case of Farnsworth v. Farnsworth,2 64 the Supreme
Court of Nebraska again held that a custodial mother satisfied a legit-
imate reason to leave Nebraska and that it was in the child's best in-
terest to accompany her.26 5 Farnsworth delineated, for the first time,
a listing of factors and considerations for Nebraska courts to use in
determining if relocating to another state with his or her custodial
parent would be in a child's best interests.2 66 Ms. Farnsworth had
custody of the parties' son pursuant to the divorce decree. 2 67 Ms.
Farnsworth filed a motion with the District Court of Douglas County,
Nebraska, to move to Denver, Colorado, with her son one year after
her divorce from Mr. Farnsworth. 268 Additionally, Ms. Farnsworth
applied for higher child support payments from Mr. Farnsworth, cor-
responding to the then current guidelines. 2 69 Mr. Farnsworth cross-
applied for joint custody, but later withdrew his motion.2 70 In support
of her application to move to Colorado, Ms. Farnsworth testified that
she had no opportunities for career advancement with her present em-
ployer. 27 1 According to her testimony, after failing to find a similar
employment position in Omaha, Ms. Farnsworth began searching for
superior employment opportunities with like companies in the Denver
area.

27 2

The district court found for Ms. Farnsworth. 27 3 The court
granted Ms. Farnsworth permission to move to Colorado with her son,
increased Mr. Farnsworth's child support payments, and expanded
Mr. Farnsworth's visitation with the child.2 74 Mr. Farnsworth ap-
pealed the district court decision to the Nebraska Court of Appeals. 27 5

262. Id. at 951-52, 524 N.W.2d at 329 (citations omitted).
263. Id. at 952, 524 N.W.2d at 330.
264. 257 Neb. 242, 597 N.W.2d 592 (1999).
265. Farnsworth v. Farnsworth, 257 Neb. 242, 244, 597 N.W.2d 592, 595 (1999).
266. Farnsworth, 257 Neb. at 249-51, 597 N.W.2d at 598-99.
267. Id. at 244, 597 N.W.2d at 595.
268. Id. at 243-44, 597 N.W.2d at 594-95.
269. Id.
270. Id. at 244-45, 597 N.W.2d at 595.
271. Id. at 245, 597 N.W.2d at 595.
272. Id.
273. Id. at 243, 597 N.W.2d at 594.
274. Id. at 247, 597 N.W.2d at 597.
275. Id.
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The appellate court reversed the order of the district court, holding
that Ms. Farnsworth did not demonstrate a legitimate reason to relo-
cate, or that it would be in her son's best interests to be removed to
Colorado. 2 76 The court reasoned that Ms. Farnsworth's job opportu-
nity that paid little more than her current employment, and the
chance to be near her boyfriend of nine months, did not constitute le-
gitimate reasons to relocate.27 7 The court also reasoned that when a
parent such as Mr. Farnsworth has diligently exercised his visitation
rights, courts should not interfere by permitting removal of a child for
"capricious, unconvincing, or deficient reasons."27 8 The Nebraska
Court of Appeals denied Ms. Farnsworth permission to relocate with
the minor child, reinstated the previous visitation schedule, and af-
firmed the modification of child support payments by Mr. Farns-
worth.27 9 Ms. Farnsworth appealed the decision of the Nebraska
Court of Appeals to the Supreme Court of Nebraska. 28 0 She argued
the appellate court had erred in determining that she did not prove a
legitimate reason to leave the state, and in creating a five-prong test
to determine what was in the best interests of the minor child even
though such a test had not yet been adopted by the Supreme Court of
Nebraska.

28 '

The Supreme Court of Nebraska reversed the decision of the court
of appeals finding "abundant" support for the district court's ver-
dict.28 2 Justice John M. Gerrard, writing for the majority, agreed that
Ms. Farnsworth had provided a legitimate reason for leaving the
state.28 3 Justice Gerrard recognized that job-related changes are le-
gitimate reasons for relocating and stated, "we have never required a
custodial parent to exhaust all possible job leads locally before secur-
ing a better position in another state."28 4 The court acknowledged sig-
nificant career enrichment is, in itself, a legitimate reason to
relocate.

28 5

After determining Ms. Farnsworth had a legitimate reason to
relocate, the Supreme Court of Nebraska next considered whether the
move would be in the child's best interests. 28 6 The court utilized deci-

276. Farnsworth v. Farnsworth, 6 Neb. App. 597, 606-07, 576 N.W.2d 476, 482
(1998), rev'd, 257 Neb. 242, 597 N.W.2d 592 (1999).

277. Farnsworth, 6 Neb. App. at 604-05, 576 N.W.2d at 480-81.
278. Id. at 606, 576 N.W.2d at 482.
279. Farnsworth, 257 Neb. at 247, 597 N.W.2d at 597 (citation omitted).
280. Id. at 247, 597 N.W.2d at 597.
281. Id. at 248, 597 N.W.2d at 597.
282. Id. at 255, 597 N.W.2d at 601.
283. Id. at 252, 597 N.W.2d at 599-600.
284. Id., 597 N.W.2d at 600.
285. Id.
286. Id. at 253, 597 N.W.2d at 600.
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sions from other jurisdictions to create a list of considerations to de-
cide whether removal would be in the best interests of a child. 287 The
court considered, first, each parent's motive to seek or oppose the
move, second, the potential of the move to enhance the quality of life
for the custodial parent and child, and, third, the impact of a proposed
move on the non-custodial parent and child (when viewed in light of a
reasonable visitation schedule). 28 8 Using those factors, the court de-
termined that the parties' motives for seeking or opposing the move
were equally balanced, the move to Colorado would enhance the
mother's and minor child's quality of life, and the district court created
a reasonable visitation schedule which would allow Mr. Farnsworth to
maintain a meaningful relationship with the child. 289 The Supreme
Court of Nebraska concluded that the move to Colorado would be in
the child's best interests. 290 Additionally, in Farnsworth, the court
observed the difficulty of deciding divorce, relocation and custody
issues:

Of all the disputes that courts are called upon to resolve,
parental relocation cases such as this one are among the most
complicated and troubling. That is because the interest of the
custodial parent, who often has legitimate, sound reasons for
wanting to move to a distant state, are mutually exclusive to
the interests of the noncustodial parent, who commonly has a
compelling desire to continue frequent, regular contact with
the child ....

... Once broken by divorce, a family cannot be put back to-
gether in precisely the same way.2 9 1

In April 2000, the Supreme Court of Nebraska decided Jack v.
Clinton29 2 by applying the considerations it set forth in Farnsworth
and granted a custodial mother permission to relocate to Penn-
sylvania with her two minor children. 29 3 The case was unusual in
that the District Court of Douglas County, Nebraska, had granted the
mother and children temporary removal to Pennsylvania prior to a
final hearing on the matter.29 4 Therefore, at the time of the hearing
on permanent removal, the court had actual knowledge of the parties'

287. Id. at 249-51, 597 N.W.2d at 598-99 (citations omitted). The court cited cases
from the following jurisdictions: New York, Nevada, Illinois, Massachusetts, and New
Jersey. Id.

288. Id. at 249-52, 597 N.W.2d at 598-99.
289. Id. at 253-54, 597 N.W.2d at 600-01.
290. Id. at 255, 597 N.W.2d at 601.
291. Id. at 248, 255, 597 N.W.2d at 597, 601.
292. 259 Neb 198, 609 N.W.2d 328 (2000).
293. Jack v. Clinton, 259 Neb. 198, 206-10, 609 N.W.2d 328, 334-36 (2000).
294. Id. at 198, 210, 609 N.W.2d at 328, 336.
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experiences and the consequences of the move.2 95 Initially, Ms. Jack
had received custody of the parties' two children after the dissolution
of her marriage to Mr. Clinton. 296 About one year after the divorce,
Ms. Jack sought to move to Pennsylvania with the children, and the
district court allowed the move on a temporary basis. 29 7 Ms. Jack
wanted to move to Pennsylvania in order to be nearer to her extended
family and to secure employment offering increased income and pro-
fessional opportunities. 298 Nearly one year after the grant of tempo-
rary removal, Ms. Jack's request to permanently relocate with the
children went to trial.29 9

At the hearing for permanent removal, the district court found for
Ms. Jack and allowed her to permanently remove the children from
Nebraska. 30 0 The district court reasoned that Ms. Jack had a legiti-
mate reason to depart from Nebraska and the children's best interests
were to continue living with their mother in Pennsylvania. 30 1 The
district court further reallocated Mr. Clinton's visitation time with the
children to include summer and holiday visitation, and telephone visi-
tation as well.30 2

Mr. Clinton appealed the decision of the district court to the Ne-
braska Court of Appeals, arguing the lower court erred in permitting
Ms. Jack to relocate with the minor children. 30 3 The court of appeals
reversed the decision of the district court, concluding that it was not in
the best interests of the children to be removed from Nebraska. 30 4 In
conducting the best interests of the children analysis, the court rea-
soned that Ms. Jack's desire to be near her extended family did not
constitute a legitimate reason to relocate. 30 5 The court made this de-
cision while determining whether Ms. Jack had a valid motive to relo-
cate. 30 6 The court went on to state that because Ms. Jack earned less
money in her new employment, Ms. Jack had failed to establish that
the move would be in the best interests of the children. 30 7 Having
determined that the best interests of the children would not be served
by remaining in Pennsylvania, the court did not consider whether Ms.

295. Id. at 210, 609 N.W.2d at 336.
296. Id. at 199, 609 N.W.2d at 330.
297. Id.
298. Id. at 200-01, 609 N.W.2d at 331.
299. Id. at 200, 609 N.W.2d at 332.
300. Id. at 200, 202, 609 N.W.2d at 331-32.
301. Id. at 200, 609 N.W.2d at 332.
302. Id. at 202, 609 N.W.2d at 332.
303. Jack v. Clinton, No. A-98-1057, 1999 Neb. App. LEXIS 292, at *6 (Neb. Ct. App.

Oct. 19, 1999).
304. Jack, 1999 Neb. App. LEXIS 292, at *12.
305. Id. at *8.
306. Id.
307. Id. at *10.
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Jack had proved that she had a legitimate reason for relocating the
children out of Nebraska.30 8 Following the appellate court's reversal
of the district court decision, Ms. Jack filed an application with the
Supreme Court of Nebraska to review the decision of the Nebraska
Court of Appeals. 30 9

The Supreme Court of Nebraska reversed the decision of the ap-
pellate court concluding that Ms. Jack did have a legitimate reason to
move from Nebraska, and that the record demonstrated significant ev-
idence that the children's best interests were to continue living with
their mother in Pennsylvania. 3 10 Justice Lindsey Miller-Lerman,
writing for the majority, reasoned that each party had valid motives to
seek or oppose the move, and that, despite a reduction in Mr. Clinton's
visitation with his children, the quality of life for Ms. Jack and the
children would be greatly improved by the employment opportunities
associated with the move. 3 11 Justice Miller-Lerman noted that the
Nebraska Court of Appeals had misapplied the Farnsworth decision
by deciding whether the move was in the best interests of the children
before determining if Ms. Jack had a legitimate reason for relocat-
ing.3 12 Further, Justice Miller-Lerman found the appellate court had
mistakenly applied Ms. Jack's improved job opportunities and the
chance to be nearer to her extended family to the children's best inter-
ests analysis (considering each parent's motives for relocating) rather
than to whether a legitimate reason existed for moving out of state. 31 3

The Supreme Court of Nebraska reversed the judgment of the appel-
late court and reinstated Ms. Jacks' grant of removal to
Pennsylvania.

3 14

In March of 2000, the Supreme Court of Nebraska denied a custo-
dial mother the right to relocate to Canada with her four children. 3 15

In Kalkowski v. Kalkowski, 3 16 Mr. Kalkowski initiated divorce pro-
ceedings in the District Court of Keith County, Nebraska. 3 17 In
Kalkowski, the mother was a Canadian citizen who had resided in
Denver, Colorado since the age of fourteen. After graduating from
high school in Denver, she spent approximately two years in Canada,
and then returned to Denver where she met and married her hus-

308. Id. at *12.
309. Jack, 259 Neb. at 202, 609 N.W.2d at 332.
310. Id. at 211, 609 N.W.2d at 337.
311. Id. at 207-10, 609 N.W.2d at 334-36.
312. Id. at 205, 609 N.W.2d at 333.
313. Id.
314. Id. at 211, 609 N.W.2d at 337.
315. Kalkowski v. Kalkowski, 258 Neb. 1035, 1037, 607 N.W.2d 517, 521 (2000).
316. 258 Neb. 1035, 607 N.W.2d 517 (2000).
317. Kalkowski, 258 Neb. at 1037, 607 N.W.2d at 521.
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band.318 One year later, the couple moved to Ogallala, Nebraska and
resided there from 1985 until the time of the trial.319 Mr. Kalkowski
engaged in farming while Ms. Kalkowski was the primary
caregiver. 320 At her husband's request, Ms. Kalkowski did not work
outside of the home during their marriage. 321

The district court dissolved the marriage of the parties providing
for Ms. Kalkowski to have custody of the four children aged three to
eleven, ordering child support and alimony to be paid by Mr. Kalkow-
ski, and denying Ms. Kalkowski the right to relocate with the children
to Canada.322 The district court concluded that Ms. Kalkowski failed
to establish the children's best interests would be served by moving to
Canada. 323 The trial court's decision came before the Supreme Court
of Nebraska released its opinion in Farnsworth which delineated the
factors to consider if relocation would be in the children's best inter-
ests.324 The trial court simply determined that Ms. Kalkowski did not
establish the best interests of the children would be met by moving
them to a location in Canada approximately 1,200 miles from their
present home in Nebraska. 325 Additionally, the trial court did not
make a specific finding as to whether Ms. Kalkowski had a legitimate
reason to relocate in the first place. 3 26

. Mr. Kalkowski appealed, and Ms. Kalkowski cross-appealed, the
decision of the district court. 327 The Supreme Court of Nebraska took
the appeal pursuant to the court's statutory duty to regulate the ap-
pellate court caseloads. 328 Mr. Kalkowski's appeal related to the divi-
sion of marital assets. 3 29 Ms. Kalkowski, on the other hand, argued
that the district court had erred by denying her request to move to
Canada with the children, by restricting the duration of her alimony
payments, and by awarding the child dependency exemptions to Mr.
Kalkowski.330 The Supreme Court of Nebraska affirmed the district
court's decision in all respects.331

In denying Ms. Kalkowski's request to relocate with the children,
the Supreme Court of Nebraska relied on its Farnsworth decision that

318. Id.
319. Id.
320. Id. at 1044, 607 N.W.2d at 525.
321. Id. at 1037, 607 N.W.2d at 521.
322. Id. at 1039, 607 N.W.2d at 522.
323. Id.
324. Id. at 1045, 607 N.W.2d at 526.
325. Id. at 1045-46, 607 N.W.2d at 526.
326. Id. at 1045, 607 N.W.2d at 526.
327. Id. at 1037, 607 N.W.2d at 521.
328. Id. at 1037, 1040, 607 N.W.2d at 521, 523.
329. Id. at 1040-41, 607 N.W.2d at 526.
330. Id. at 1044-45, 1048, 607 N.W.2d at 525, 527.
331. Id. at 1049-50, 607 N.W.2d at 528.
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had since been released.332 Justice Kenneth C. Stephan, writing for
the court, reasoned that Ms. Kalkowski did, in fact, prove that she had
a legitimate reason to relocate.333 Ms. Kalkowski's firm offer of em-
ployment to work at a family business, with a flexible schedule, and in
close proximity to her extended family constituted a legitimate reason
for her to relocate to Canada. 334 The court then considered whether
the best interests of the children would be served by removal to Ca-
nada with their mother.335 The decision to deny relocation turned on
the third Farnsworth consideration - the difficulty for Mr. Kalkowski
to maintain a meaningful relationship with the children if the move
were permitted.336 Justice Stephan stated that evidence that the chil-
dren's standard of living would be enhanced by the move was sparse,
and that the great distance, lack of direct travel connections, and sig-
nificant expense and time involved in visitation were all important
factors which properly supported Mr. Kalkowski's contention that
moving his children over 1000 miles away across international bound-
aries would detrimentally affect his relationship with the children. 337

ANALYSIS

In Brown v. Brown,338 the Supreme Court of Nebraska denied a
custodial mother sharing joint custody permission to relocate to New
York with her two children on the grounds that the move would not be
in the "best interests" of the children. 339 Specifically, the court deter-
mined that any potential improvement to the mother and children's
lives that might result from the move would be outweighed by dimin-
ishing the relationship between the father and the children that would
simultaneously result from the move.340 Although claiming to apply
the traditional relocation standard despite the joint custody arrange-
ment, the court made it nearly impossible for a relocating joint-custo-
dial parent to prevail on an application to move out of Nebraska with
his or her minor children. 341

The Supreme Court of Nebraska has dealt with the issue of relo-
cation for years.342 In order to meet the standard for removal in Ne-
braska custody cases, a custodial parent must prove he or she has a

332. Id. at 1045, 607 N.W.2d at 525-26.
333. Id. at 1046, 607 N.W.2d at 526.
334. Id. at 1038, 1046, 607 N.W.2d at 521, 526.
335. Id. at 1046-48, 607 N.W.2d at 526-27.
336. Id. at 1046-47, 607 N.W.2d at 526-27.
337. Id. at 1047, 607 N.W.2d at 527.
338. 260 Neb. 954, 621 N.W.2d 70 (2000).
339. Brown v. Brown, 260 Neb. 954, 956, 975, 621 N.W.2d 70, 74, 85 (2000).
340. Brown, 260 Neb. at 973-74, 621 N.W.2d at 84-85.
341. See infra notes 348-479 and accompanying text.
342. See supra notes 116-337 and accompanying text.
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legitimate reason to leave the state, and then satisfy the court that it
is in best interests of the child to continue living with that parent in
the new location.3 43 Typically, however, the party seeking to relocate
was the sole custodial parent. 344 In subsequent 'actions, such as an
application to relocate, the court will not disturb an initial custody

determination unless there has been a material change in circum-
stances that would warrant such.34 5 Therefore, for a primary custo-
dial parent who wishes to relocate, the threshold issue is usually
whether that parent has a "legitimate reason to relocate."34 6 In most
cases, it follows that the children's best interests are served by re-
maining in the custody of the parent who was originally awarded cus-
tody, albeit in the new location. 34 7

Prior to Brown, the Supreme Court of Nebraska had not yet deter-

mined if the traditional removal standard would apply when the par-
ent seeking to relocate was not the sole custodial parent, but instead
shared joint legal and joint physical custody.348 Determining whether
the customary relocation standard would apply in joint custody reloca-
tion cases was an issue of first impression for the Supreme Court of

Nebraska when it decided Brown.349 The court considered approaches
taken in other jurisdictions, some of which treated joint custody relo-
cation cases differently than those involving a primary sole custo-
dian.3 50 However, the court concluded that the prevailing standard
"applie[d] to the instant case despite the fact that Cynthia and Dwight

share[d] joint legal and physical custody and [were] thus both custo-
dial parents."35 1 The court reasoned that because the parent seeking
leave to relocate already had the burden of proof in relocation cases, it
was unnecessary to reallocate that burden in joint custody cases.3 52

Therefore, the court determined that in Nebraska, a parent sharing
joint physical custody who wishes to relocate must meet the same bur-
den as a parent who is the primary custodian. 353

343. Jafari v. Jafari, 204 Neb. 622, 624, 284 N.W.2d 554, 555 (1979).
344. Brown, 260 Neb. at 964, 621 N.W.2d at 79.
345. Hicks v. Hicks, 223 Neb. 189, 192, 388 N.W.2d 512, 513 (1986).
346. See supra notes 342-45 and accompanying text.
347. See infra notes 116-337 and accompanying text.
348. Brown, 260 Neb. at 961, 621 N.W. 2d at 77.
349. Id. (noting that Dwight argued that the usual removal standard should not

apply where the parent seeking removal shares joint custody and is not a sole custodial
parent); Replacement Brief of Appellant at 17, Brown v. Brown, 260 Neb. 954, 621
N.W.2d 70 (2000) (No. A-99-1444) ("It should be noted that all current Nebraska case
law involving the removal of children from the jurisdiction, involves children originally
placed with one parent without joint physical custody. The controlling principles and
logic dictating the principles do not change based on that fact.").

350. Brown, 260 Neb. at 964-65, 621 N.W.2d at 77.
351. Id. at 966, 621 N.W.2d at 80.
352. Id. at 965, 621 N.W.2d at 80.
353. Id. at 964-65, 621 N.W.2d at 79-80.
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Although the Supreme Court of Nebraska declared that it would
apply the same standard to Cynthia's application to relocate as it ap-
plied in traditional relocation cases wherein one parent had primary
custody of the minor children, this Analysis will demonstrate that the
court held Cynthia to a higher standard than relocating parents who
have preceded her.3 54 The court professed to utilize the same deter-
mination principles in making its decision, yet the outcome is sharply
different than a number of comparable relocation cases preceding
Brown .355

This Analysis will examine prior relocation cases to demonstrate
that the court correctly determined Cynthia had a legitimate reason to
relocate, meeting the first threshold of the removal standard in Ne-
braska. 356 This Analysis will then scrutinize the court's "best inter-
ests" analysis in prior relocation cases to demonstrate how the court
was inconsistent in its determination that the Brown children's best
interests would not be served by moving to New York with Cynthia.357

In support of this claim, the Analysis will demonstrate that in prior
relocation cases, the Supreme Court of Nebraska had overwhelmingly
declared that "[a]n improved standard of living would certainly be in
the child's best interests," even despite the reduced visitation the sec-
ond parent suffers as a result of the move.3 58

RELOCATION STANDARD

A legitimate reason to relocate coupled with the children's best
interest has been the prevailing relocation standard in Nebraska for a
number of years.359 In 1979, the Supreme Court of Nebraska declared
in Jafari v. Jafari,360

The general rule in cases where a custodial parent wishes to
leave the jurisdiction for any legitimate reason is that the mi-
nor children will be allowed to accompany the parent if the
court finds it to be in the best interests of the children to con-
tinue to live with that parent.361

354. See supra notes 348-53 & infra notes 370-517, 550-56 and accompanying text.
355. See supra notes 163-337, 348-53 and accompanying text.
356. See infra notes 359-89 and accompanying text.
357. See infra notes 390-556 and accompanying text.
358. Boll, 219 Neb. at 490, 363 N.W.2d at 545. See infra notes 163-337 and accom-

panying text (stating an improved standard of living for the child and relocating parent
outweighs the resulting reduction in visitation with the non-custodial parent, except in
one case where the move was not anticipated to enhance the children's standard of
living).

359. See infra note 361 and accompanying text.
360. 204 Neb. 622, 284 N.W.2d 554 (1979).
361. Jafari v. Jafari, 240 Neb. 622, 624, 284 N.W.2d 554, 555 (1979).
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Therefore, in order to prevail on a motion to remove a minor child
from the jurisdiction, a custodial parent must first prove he or she has
a "legitimate reason" to relocate.36 2 The court has often recognized
that job-related changes constitute a legitimate reason in a removal
case. 36 3 After clearing the first threshold, a custodial parent must
then show that it is in the best interests of the children to continue
living with him or her.36" The court has stated that the children's best
interests are the paramount concern whenever relocation is pro-
posed.3 6 5 Nebraska's custody statute provides: "Custody and time
spent with each parent shall be determined on the basis of the best
interests of the minor child .... *"366 Gary Debele, the author of A
Children's Rights Approach to Relocation, aptly stated, "The heart and
mind of the child ought to be central to the issue of relocation as well
as other issues of family law."36 7 Despite the consensus that granting
or denying relocation must be made with the children's best interests
in mind, courts have struggled with how to determine what the child's
best interests actually are.3 68 Each of the required elements for re-
moval will be examined in turn.3 69

1. Legitimate Reason To Relocate

The Supreme Court of Nebraska correctly found that Cynthia
Brown had a legitimate reason to relocate. 370 The court has often
stated that better employment opportunities constitute a legitimate
reason to move out of state. 3 71 In Boll v. Boll, 372 the court granted

362. Farnsworth v. Farnsworth, 257 Neb. 242, 249, 597 N.W.2d 592, 598 (1999).
363. Farnsworth, 257 Neb. at 252, 597 N.W.2d at 600 (citations omitted).
364. Id. at 249, 597 N.W.2d at 598.
365. Id. (citation omitted).
366. NEB. REV. STAT. § 42-364(1) (Reissue 1998).
367. Gary A. Debele, A Children's Rights Approach to Relocation: A Meaningful Best

Interests Standard, 10 J. AM. ACAD. MATRIM. LAW. 75, 106 (1998).
368. Farnsworth, 257 Neb. at 248-49, 597 N.W.2d at 597-98 (stating "whether a pro-

posed move is in a child's best interests is the paramount consideration" for courts in
determining relocation cases and "courts must perform the difficult task of weighing the
best interests of the child, which may or may not be consistent with the personal inter-
ests of either or both parents").

369. See infra notes 370-556 and accompanying text.
370. See infra notes 371-388 and accompanying text.
371. See e.g. Hicks, 223 Neb. at 195, 388 N.W.2d at 515 (stating that finding employ-

ment with a considerable opportunity for greater earnings constitutes a legitimate rea-
son to leave the jurisdiction) (citation omitted); Little v. Little, 204 Neb. 622, 624, 284
N.W.2d 554, 554 (1979) (stating "legitimate career changes of the custodial parent,
whether they be job-related or matrimonial in nature, will support an application for
changing the residence of a child placed in that parent's custody"); Boll v. Boll, 219 Neb.
486, 490, 363 N.W.2d 542, 545 (1985) (stating "Obtaining employment when unem-
ployed and finding employment with substantial opportunities for increased earnings
are reasonable and legitimate reasons for a custodial parent to move to another
jurisdiction").

372. 219 Neb. 486, 363 N.W.2d 542 (1985).
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custody of the parties' minor child to Ms. Boll despite the fact that she
was then unemployed and had no other skills besides waitressing. 373

Ms. Boll then obtained an EEG technologist certificate and subse-
quently wished to relocate from Omaha, Nebraska, to Knoxville, Ten-
nessee, in order to earn more money in her new occupation. 3 74 The
court found Ms. Boll's reason to relocate was legitimate, stating, "Ob-
taining employment when unemployed and finding employment with
a substantial opportunity for increased earnings are reasonable and
legitimate reasons for a custodial parent to move to another
jurisdiction."

375

In Little v. Little,37 6 a custodial mother sought permission to
move with her eight-year-old daughter from Scottsbluff, Nebraska, to
El Paso, Texas, in order to accompany her new husband who was
transferred there by his employer. 3 77 The court recognized the em-
ployment opportunity to be legitimate and stated that legitimate ca-
reer changes, whether matrimonial or job-related, will support a
petition for changing the residence of a parent and the child in his or
her custody.3 78 The court stated, "An award of custody is not a sen-
tence of immobilization."

37 9

In Hicks v. Hicks, 3 s0 a custodial father sought to relocate to New
Hampshire with his daughter in order to pursue a career-enhancing
opportunity.38 1 Mr. Hicks' employer was struggling financially when
he began to look for other work.38 2 The court, citing Boll, reiterated
the finding that obtaining employment with a substantial opportunity
for improved earnings was a reasonable and legitimate reason for a
custodial parent to relocate.38 3 The court found in the record substan-
tial evidence that Mr. Hicks' reason to relocate was legitimate.38 4

Similarly, in Brown, Cynthia offered evidence of a firm employ-
ment offer in New York. 38 5 At the time of her request to relocate,
Cynthia's salary was expected to increase from $17 per hour to ap-
proximately $27 per hour.38 6 Additionally, working at New York Uni-
versity Medical Center would allow Cynthia to be closer to her parents

373. Boll v. Boll, 219 Neb. 486, 487, 363 N.W.2d 542, 544 (1985).
374. Boll, 219 Neb. at 487, 490, 363 N.W.2d at 545.
375. Id. at 490, 363 N.W.2d at 545.
376. 221 Neb. 870, 381 N.W.2d 161 (1986).
377. Little v. Little, 221 Neb. 870, 870-72, 381 N.W.2d 161, 161-62 (1986).
378. Little, 221 Neb. at 871, 381 N.W.2d at 162 (citations omitted).
379. Id. (citations omitted).
380. 223 Neb. 189, 388 N.W.2d 510 (1986).
381. Hicks v. Hicks, 223 Neb. 189, 195-96, 388 N.W.2d 510, 515 (1986).
382. Hicks, 223 Neb. at 196, 388 N.W.2d at 515.
383. Id. at 195-96, 388 N.W.2d at 515 (citation omitted).
384. Id. at 195, 388 N.W.2d at 515.
385. Brown, 260 Neb. at 966, 621 N.W.2d at 80.
386. Replacement Brief of Appellant at 11-12, Brown (No. A-99-1444).
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and extended family on the east coast.38 7 The court stated, "We have
concluded that a custodial parent's 'firm offer of employment with a
flexible schedule in close proximity to the custodial parent's extended
family constitutes a legitimate reason' in a removal case."38 8 There-
fore, the court was correct to find that Cynthia satisfied the first step
in her application to remove the minor children: proving a legitimate
reason to relocate.38 9

2. Best Interests of the Children

In discussing the second prong of removal standard, the Supreme
Court of Nebraska incorrectly found that moving to New York would
not be in the Brown children's best interests. 390 In determining the
move to New York would not be in the best interests of the children,
the court overlooked a wealth of relocation case law that directed it to
find otherwise. 39 1 The Supreme Court of Nebraska's earlier reloca-
tion cases demonstrate that better employment opportunities lead to
an improved standard of living that leads to a better quality of life for
both parent and child.39 2 Case law also demonstrates that reduced
visitation with one parent is not a sufficient reason to deny the other
parent an opportunity to advance his or her career and take the chil-
dren along in doing so.3 93 In Brown, however, the court did not find
that Cynthia's enhanced employment and improved quality of life
could outweigh the less-frequent contact Dwight would have with his
children.3 94 The court has been inconsistent in this result.3 95

In its 1999 decision, Farnsworth v. Farnsworth,3 96 the Supreme
Court of Nebraska recognized the need to create guidelines to be used
in determining what constitutes a child's best interests. 39 7 The court
stated in Farnsworth, "Despite the child's best interests' [sic] being
the central concern, we have never explicitly set forth factors to be
considered in determining a child's best interests in a removal
case."398 After examining case law from several jurisdictions, the
Farnsworth court created a set of considerations to be employed in

387. Brown, 260 Neb. at 958, 621 N.W.2d at 76.
388. Id. at 966, 621 N.W.2d at 80 (quoting Jack v. Clinton, 259 Neb. 198, 206, 609

N.W.2d 328, 334 (2000) (quoting Kalkowski v. Kalkowski, 258 Neb. 1035, 607 N.W.2d
517 (2000))).

389. See infra notes 371-388 and accompanying text.
390. See infra notes 396-556 and accompanying text.
391. See supra notes 163-314 and accompanying text.
392. See supra notes 163-314 and accompanying text.
393. See supra notes 163-314 and accompanying text.
394. Brown, 260 Neb. at 975, 621 N.W.2d at 85.
395. See supra notes 163-314 & infra notes 424-556 and accompanying text.
396. 257 Neb. 242, 597 N.W.2d 592 (1999).
397. Farnsworth v. Farnsworth, 257 Neb. 242, 249, 597 N.W.2d 592, 598 (1999).
398. Farnsworth, 257 Neb. at 249, 597 N.W.2d at 598 (citation omitted).
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determining if removal to another state is in a child's best interests. 39 9

The Farnsworth standard requires the court to consider (a) each par-
ent's motives to seek or oppose the move; (b) the potential the move
holds to enhance the quality of life of the custodial parent and child;
and (c) the impact relocation might have on the contact between the
non-custodial parent and the child when viewed in light of a reasona-
ble visitation arrangement. 40 0 It was these considerations the court
relied on in Brown to determine if moving to New York with Cynthia
would be in the Brown children's best interests. 40 1 It was also during
this analysis that the court was most erroneous in its conclusions. 40 2

Each consideration will be examined in turn.40 3

a. Each Parent's Motives to Seek or Oppose the Move

The court correctly determined that both Cynthia and Dwight had
valid motives to seek or oppose the move to New York.40 4 The Farns-
worth court recognized the wisdom of evaluating each parent's mo-
tives to request or resist the move when ascertaining what is in the
child's best interests.40 5 In Farnsworth, the custodial mother began
looking for a new position because no opportunities for advancement
existed with her present employer. 40 6 After failing to find similar
work in the Omaha area, Ms. Farnsworth secured employment in the
Denver area that was expected to offer substantial increases in salary
and benefits from her current job. 40 7 The court stated that a desire to
better one's career was a "legitimate and compelling motive."40 8 In
Jack v. Clinton,40 9 the custodial mother's main motive in moving was
to be nearer to her father, stepmother, and sisters who lived in the
Pittsburgh area.4 10 An additional motive was to obtain more lucrative
employment.4 1 1 The court stated the mother's motive to move was
valid and was not an attempt to lessen or interfere with the father's

399. Id. at 249-50, 597 N.W.2d at 598. The court cited cases from the following ju-
risdictions: New York, Nevada, Illinois, Massachusetts, and New Jersey. Id.

400. Id. at 249-50, 597 N.W.2d at 598 (citations omitted).
401. Brown, 260 Neb. at 967-75, 621 N.W.2d at 80-85.
402. See infra notes 404-556 and accompanying text.
403. See infra notes 404-556 and accompanying text.
404. See infra notes 405-422 and accompanying text.
405. Farnsworth, 257 Neb. at 250, 597 N.W.2d at 598.
406. Id. at 245, 597 N.W.2d at 595.
407. Id., 597 N.W.2d at 595-96.
408. Id. at 253, 597 N.W.2d at 600.
409. 259 Neb. 198, 609 N.W.2d 328 (2000).
410. Jack v. Clinton, 259 Neb. 198, 200-01, 609 N.W.2d 328, 331 (2000).
411. Id. at 201, 609 N.W.2d at 331.
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visitation.4 12 In both cases, the mothers' motives for seeking permis-

sion to relocate were valid.4 13

According to Cynthia, her motive to move to New York was sim-

ple: "to seize a career advancing opportunity in her chosen field of

nursing . . . in an area where she was raised and where she [had]

family... her motive certainly was not to deprive, or improperly con-

strain Dwight's interaction with the children .. "..",414 The court

stated that none of the evidence indicated Cynthia was trying to frus-

trate Dwight's custodial rights.4 15 Therefore, similarly to Farnsworth

and Jack, the court correctly found Cynthia's motives for seeking to

move to New York were valid and not made in bad faith.4 16

In considering a parent's motive to oppose removal, the court has

determined that a parent's desire to maintain a close relationship

with his or her children is a valid reason to oppose a move.4 17 In

Farnsworth, the court recognized that the father's resistance to his ex-

wife's relocation was not brought in bad faith, but rather over concern

about his ability to maintain frequent and regular contact with his

son. 418 In Jack, the father was concerned that if his ex-wife relocated

with his daughters, the move would affect his strong relationship with

the girls and that he would no longer be able to interact with the chil-

dren on a daily basis. 4 19 In both cases, the court stated that the fa-

thers' reasons to oppose removal were valid.4 20 Similarly in Brown,
Dwight opposed Cynthia's move because of the potential harm of sepa-

rating him from the children. 42 1 The court concluded that Dwight was

not acting in bad faith by opposing the move and his motives to do so

412. Id. at 207, 609 N.W.2d at 335.

413. Jack, 259 Neb. at 207-08, 609 N.W.2d at 334-35 (stating that the mother had a
valid motive to move, and her purpose was not to interfere in any way with the father's
visitation); Farnsworth, 257 Neb. at 253, 597 N.W.2d at 600 (stating "Absent some ag-
gravating circumstance, such as an ulterior motive to frustrate the non-custodial par-

ent's visitation rights, significant career enrichment is a legitimate motive in and of
itself").

414. Replacement Brief of Appellant at 18, Brown (No. A-99-1444).
415. Brown, 260 Neb. at 967, 621 N.W.2d at 81.
416. Id.

417. Id. (stating Dwight's care for his children was a valid motive to oppose the
move); Jack, 259 Neb. at 207, 609 N.W.2d at 335 (stating the father's concern that a
long distance relationship would hamper his strong bond with his daughters was a valid
motive to oppose the move); Farnsworth, 257 Neb. at 253, 597 N.W.2d at 600 (stating
the father's motive to "maintain frequent and regular contact with [his son]" was a valid
reason to oppose the move).

418. Farnsworth, 257 Neb. at 253, 597 N.W.2d at 600.

419. Jack, 259 Neb. at 207, 609 N.W.2d at 335.

420. Farnsworth, 257 Neb. at 253, 597 N.W.2d at 600 (stating Mr. Farnsworth had
valid reasons to oppose the move); Jack, 259 Neb. at 207, 609 N.W.2d at 335 (stating
Mr. Clinton had valid reasons to oppose the move).

421. Brown, 260 Neb. at 968, 621 N.W.2d at 81.
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were valid.42 2 Therefore, the court correctly determined that both
Cynthia and Dwight had valid motives for taking their respective po-
sitions on the proposed removal of the children from Nebraska.423

b. Quality of Life

After concluding that each parent had valid motives to seek or
oppose the move, the Supreme Court of Nebraska evaluated the sec-
ond Farnsworth consideration to assess the potential that removal
would have to enhance the quality of life for the Cynthia and the chil-
dren.424 The court correctly determined that moving to New York
would enhance the lives of Cynthia and the children. 425 The court
evaluated this "quality of life" consideration by utilizing a list of fac-
tors also set out in Farnsworth.426

Cynthia and Dwight relied on different factors to demonstrate
that the quality of life for Cynthia and the children would, or would
not, be enhanced by the move.42 7 In support of her application for
removal, Cynthia relied on the extent to which her income or employ-
ment would be enhanced, the degree to which living conditions or
housing would be improved, and the existing educational advantages
available in New York.4 28 In opposition to removal, Dwight relied on
the quality of his relationship with the children, and the strength of
the children's ties to their present community.429 The court treated
Cynthia's enhancement of employment and income as the primary fac-
tor that would weigh in favor of granting leave for the family to relo-
cate, and Dwight's close relationship with the children as the primary
factor that would weigh against granting the family leave to relo-

422. Id. at 967, 621 N.W.2d at 81.
423. See supra notes 405-22 and accompanying text.
424. Brown, 260 Neb. at 967-75, 621 N.W.2d at 81-85.
425. See infra notes 426-57 and accompanying text.
426. Brown, 260 Neb. at 967-74, 621 N.W.2d at 81-85. The court has previously

used the following factors to determine the potential removal or relocation has for en-
hancing the quality of life for the moving parent and child (1) the physical, developmen-
tal and emotional needs of the children; (2) the children's preference as to where they
want to live; (3) the degree to which the relocating parent's employment or income
would be enhanced; (4) the extent to which living conditions or housing would be im-
proved; (5) the existence of educational benefits; (6) the quality of the relationship be-
tween each parent and the children; (7) the children's ties to extended family and the
present community; (8) the likelihood that permitting or denying the move would esca-
late hostilities between the two parties; and (9) the custodial parent's employment op-
portunities and living conditions because the children's best interests are interwoven
with the custodial parent's well being. Farnsworth, 257 Neb. at 250-51, 597 N.W.2d
592, 598-99.

427. Brown, 260 Neb. at 968, 621 N.W.2d at 81.
428. Id. at 967, 621 N.W.2d at 81.
429. Id.
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cate.4 30 Therefore, only these two factors will be considered in this
Analysis. 4 3 1 A discussion regarding Cynthia and the children's im-
proved quality of life follows. 4 32 A discussion regarding Dwight's rela-
tionship with the children will be examined in Part C below. 43 3

In contemplating how a proposed move would enhance the Brown
family's quality of life, consider Farnsworth, wherein a custodial
mother had exhausted her career opportunities in Omaha, Nebraska
and began looking for work in the Denver, Colorado area.4 34 She an-
ticipated earning an additional $16,000 per year in Colorado with ad-
ded fringe benefits and opportunities for promotion.4 35 The court
found the move to Colorado would enhance the quality of life for the
mother and child.4 3 6 In Farnsworth, the court stated, "[T]he mother's
testimony indicates that her new job presents greater income and ca-
reer-advancement potential, which are two avenues toward a better
standard of life."437 The court also stated that accompanying Ms.
Farnsworth on her chance to "embark on a new or better life" would
enhance the quality of life for the child, notwithstanding the fact that
Mr. Farnsworth exercised de facto joint physical custody and main-
tained a close relationship with his son. 438 Ms. Farnsworth was al-
lowed to relocate to Colorado with her son. 43 9

Consider also Jack, wherein the court upheld a custodial mother's
application to move from Nebraska to Pennsylvania with her children
after she secured employment offering an opportunity for increased
earnings with less overtime and the chance to be closer to her immedi-

430. Id. at 968, 972, 621 N.W.2d at 81-82, 84.
431. See infra notes 434-556 and accompanying text (discussing Cynthia's enhance-

ment of income and the impact on the quality of the relationship between the children
and each parent). The sixth Farnsworth factor deals with the quality of the relationship
between the children and each parent and is useful to determine if a proposed move has
the potential to improve the quality of life for the parent and children seeking removal.
Brown, 260 Neb. at 972, 621 N.W.2d at 83-84. The Brown court determined that
Dwight's strong relationship with the children weighed significantly against relocation.
Id., 621 N.W.2d at 84. The court stated, "[Tihe move would, as discussed in more detail
later in this opinion, detrimentally affect the close relationship between Dwight and the
children." Id. The court then combined its discussion of this factor (regarding the qual-
ity of Dwight's relationship with the children) with the third Farnsworth consideration
(regarding the impact of a proposed move on the contact between Dwight and the chil-
dren). Id. at 972, 974-75, 621 N.W.2d at 84-85. Therefore, criticism of the court's rea-
soning regarding both Dwight's relationship with the children (a "quality of life" factor),
and Dwight's contact with the children (a separate consideration), will be examined to-
gether in Part C of this Analysis. See infra notes 458-556 and accompanying text.

432. See infra notes 434-57 and accompanying text.
433. See infra notes 458-556 and accompanying text.
434. Farnsworth, 257 Neb. at 245, 597 N.W.2d at 596.
435. Id., 597 N.W.2d at 595-96.
436. Id. at 253, 597 N.W.2d at 600.
437. Id.
438. Id. at 253-55, 597 N.W.2d at 600-01.
439. Id. at 243, 255, 597 N.W.2d at 594, 601.
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ate family.440 This case differed from a typical removal case in that,
at the time of trial, the children had already lived with their mother in
Pennsylvania for one year based on a temporary grant of removal.4 4 1

Therefore, the Supreme Court of Nebraska was able to consider the
actual effect of the move on the children. 44 2 According to Ms. Jack,
the children prospered in school and had adapted well to the move.44 3

Additionally, Ms. Jack testified that the children established strong
ties to their extended family in Pittsburgh. 44 4 The court determined
that Ms. Jacks' improved living conditions and employment opportu-
nities "enhanced the mother's life and that of the children."4 45 The
court granted Ms. Jack's request to permanently remove the children
to Pittsburgh, Pennsylvania.4 46

In Brown, the court correctly determined that Cynthia, too,
presented evidence that her increased salary and some aspects of liv-
ing in New York would enhance Cynthia's quality of life and that of
the children. 44 7 Like the relocations in Farnsworth and Jack,
Cynthia's move to New York would offer an enhanced income and po-
tential career-advancement. 4 48 The improved employment opportu-
nity would lead to a better standard of living that would positively
impact the best interests of the children. 4 49 The court was correct in
determining this to be so. 450

However, the court undervalued the impact Cynthia's move to
New York would have on her and her children.4 5 1 The court underes-
timated the non-economic benefits of relocation for Cynthia.4 5 2 Wo-

men often have "compelling emotional reasons for relocating; the need
to 'start a new life' can be a powerful one."45 3 According to Dr. Judith
Wallerstein (a noted researcher on how divorce affects children), a
parent who forgoes a desirable relocation opportunity in order to re-
tain custody of his or her children may suffer from negative emotional
consequences like depression. 45 4 The lost professional opportunity for

440. Jack, 259 Neb. at 200-01, 210, 609 N.W.2d at 331, 336-37.
441. Id. at 208, 609 N.W.2d at 335.
442. Id.
443. Id.
444. Id.
445. Id. at 209, 609 N.W.2d at 336.
446. Id. at 211, 609 N.W.2d at 337.
447. See infra notes 448-49 and accompanying text.
448. See supra notes 44-47, 434-46 and accompanying text.
449. Brown, 260 Neb. at 968, 973, 621 N.W.2d at 81, 84.
450. See supra notes 448-49 and accompanying text.
451. See infra notes 453-57 and accompanying text.
452. See infra notes 453-57 and accompanying text.
453. Katherine C. Sheehan, Post Divorce Child Custody and Family Relocation, 9

HARV. WOMEN'S L.J. 135, 141 (1986).
454. Janet Leach Richards, Children's Rights v. Parents' Rights: A Proposed Solu-

tion to the Custodial Relocation Conundrum, 29 N.M. L. REV. 245, 258-59 (1999).
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the parent may lead to diminished parenting or cause a child to feel
guilty that he or she caused the lost opportunity, both negative conse-
quences for the child.4 55 On the other hand, if a family unit is happy,
the child will ultimately benefit. 456 According to Janet Leach Rich-
ards, author Children's Rights v. Parents' Rights: A Proposed Solution
to the Custodial Relocation Conundrum, the Supreme Court of North
Dakota has recognized the importance of the happiness of the new
family unit: "The children, after the parents' divorce or separation, be-
long to a different family unit than they did when the parents lived
together.., what is advantageous to that unit as a whole.., is obvi-
ously in the best interests of the children."45 7

c. Impact of Move on Contact Between Dwight and the Children

Having examined the first two Farnsworth considerations, the
court next evaluated the impact the move would have on the relation-
ship and contact between Dwight and the children. 4 58 The Supreme
Court of Nebraska incorrectly determined that the move to New York
would not be in the children's best interests because it would "detri-
mentally affect the close relationship between Dwight and the chil-
dren" and "dramatically affect Dwight's contact with the children."4 59

In so deciding, the court contradicted many Nebraska relocation deci-
sions.460 In prior cases, the court has stated that reduced visitation
with one parent would not necessarily prohibit the other parent from
relocating for legitimate reasons.4 6 1 In prior cases, the court has de-
termined that meaningful relationships can be maintained over hun-
dreds of miles between the parent who did not relocate, and the
children who did.4 62 In Brown, the court determined Dwight would
not be able to maintain a meaningful relationship with his children if
they moved to New York; therefore, the court prohibited Cynthia from

455. Richards, 29 N.M. L. REV. at 259.

456. Id. at 268.
457. Id. (citation omitted).
458. Brown, 260 Neb. at 974, 621 N.W.2d at 85. The court merged the analysis of

the quality of each parent's relationship with the children (a factor in the quality of life
consideration) with the impact on Dwight's ability to maintain contact with the children
(a consideration under the best interests of the children analysis) and the same will be
done here. Id. at 972-75, 621 N.W.2d at 85.

459. Brown, 260 Neb. at 972, 974, 621 N.W.2d at 84-85.
460. See infra notes 465-517 and accompanying text.
461. See infra notes 465-79 and accompanying text.
462. See infra notes 480-501, 505-06, 508 and accompanying text.
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relocating for a legitimate reason.4 63 As detailed below, the court was
incorrect in this conclusion.4 64

i. Most case law finds a reduction in visitation will not prohibit a
custodial parent from relocating for a legitimate reason.

In Jafari, the Supreme Court of Nebraska found Ms. Jafari had a
legitimate reason to relocate and allowed the mother to remove the
children to South Dakota, despite the fact that the father would enjoy
significantly less time with his children after the move.4 65 Although
Ms. Jafari had custody of the two children following the dissolution of
her marriage to Mr. Jafari, the children spent considerable time with
both parents because the parties lived across the street from one an-
other.4 6 6 The children often alternated between the houses and fre-
quently stayed with their father. 46 7 Because Mr. Jafari did not
maintain regular office hours, he was able to see the children nearly
every day.4 68 However, the court affirmed that the best interests of
the children required relocating to South Dakota with their mother,
even though the children would spend much less time with Mr. Jafari
as a result.4 69

In Hicks, the Supreme Court of Nebraska allowed a custodial fa-
ther to relocate to New Hampshire with his daughter to pursue a legit-
imate career enhancing opportunity, despite the fact the move would
result in much less frequent visitation between the mother and
daughter. 4 70 Ms. Hicks had "liberal" visitation with her daughter and
the court recognized the move to New Hampshire would result in
greatly reduced contact between mother and daughter. 47 1 However,
the court stated, "[N]either community ties nor a reduction in visita-
tion necessarily mandates prohibiting a custodial parent from relocat-
ing for a legitimate reason."4 7 2

In Brown, by contrast, the Supreme Court of Nebraska found that
a reduction in visitation did prohibit Cynthia from relocating for a le-

463. See Brown, 260 Neb. at 973-75, 621 N.W.2d at 85 (stating Dwight's contact
with the children would be significantly less if they moved to New York and that he
would not be able to maintain his current relationship with the children) and Brown,
260 Neb. at 966, 621 N.W.2d at 80 (stating Cynthia proved she had a legitimate reason
for leaving the state).

464. See infra notes 465-556 and accompanying text.
465. Jafari, 204 Neb. at 622-25, 284 N.W.2d at 555-56.
466. Id. at 622-23, 284 N.W.2d at 555.
467. Id. at 623, 284 N.W.2d at 555.
468. Id.
469. Id. at 622-25, 284 N.W.2d at 554-56.
470. Hicks, 223 Neb. at 195-96, 388 N.W.2d at 515.
471. Id. at 189, 196, 388 N.W.2d at 512, 515.
472. Id. at 196, 388 N.W.2d at 515 (citations omitted).
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gitimate reason. 4 73 The court has been inconsistent in this result.4 74

Consider the fact that Dwight saw his children only seven out of four-
teen days and Mr. Jafari saw his children nearly every day. 47 5 In
Jafari, the court determined that the children should relocate with
their mother in pursuit of her improved employment opportunity, de-
spite the fact that Mr. Jafari's time with his children would be reduced
significantly. 47 6 Consider also Hicks, wherein the court declared that
reducing the children's visitation with one parent would not necessa-
rily prohibit the other from relocating for legitimate reasons.47 7 In
Brown, however, the court determined that the children's reduced vis-
itation with Dwight was exactly what prohibited Cynthia from relocat-
ing.4 78 In applying the same relocation standard to Brown that the
court utilized in Jafari and Hicks, the court failed to adhere to its ear-
lier maxim that a reduction in visitation will not prohibit a custodial
parent from relocating for a legitimate reason. 479

ii. The court failed to fashion a reasonable visitation schedule that
would preserve and foster a meaningful parent-child
relationship.

In Farnsworth, the Supreme Court of Nebraska determined that a
reasonable visitation schedule would allow Mr. Farnsworth to main-
tain a meaningful relationship with his son, even though he had previ-
ously exercised de facto joint physical custody."8 0 Mr. Farnsworth
enjoyed post-divorce time with his son equal to half the days of the
year - essentially joint physical custody, although not labeled as such
by the court."8 1 Mr. Farnsworth opposed his son moving to Denver,
Colorado, with Ms. Farnsworth because it would hamper the bond he
had with his son. 48 2 He testified, "I want to be a part of my son's life.
I want him to be a part of my family's life. I hate to miss out on him
starting little league, him starting school, being at the parent-teacher

473. Compare Hicks, 223 Neb. at 196, 388 N.W.2d at 515 (stating a reduction in
visitation will not prohibit a custodial parent from relocating for a legitimate reason)
with Brown, 260 Neb. at 957, 966, 975, 621 N.W.2d at 75, 80, 85 (stating Cynthia did
have a legitimate reason to relocate but denying her application for removal).

474. See infra notes 475-78 and accompanying text.
475. Brown, 260 Neb. at 958-59, 621 N.W.2d at 76 (stating Dwight had the children

four days one week and then three days the following week); Jafari, 204 Neb. at 623,
284 N.W.2d at 555 (stating Mr. Jafari "saw the children nearly every day and ate nu-
merous meals with them").

476. Jafari, 204 Neb. at 623-25, 284 N.W.2d at 555-56.
477. Hicks, 223 Neb. at 196, 388 N.W.2d at 515 (citations omitted).
478. Brown, 260 Neb. at 975, 621 N.W.2d at 85.
479. See supra notes 465-72, 475-78 and accompanying text.
480. Farnsworth, 257 Neb. at 246, 251, 597 N.W.2d at 586, 599.
481. Id. at 246, 597 N.W.2d at 596.
482. Id.
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conferences; basically, seeing my son grow up."48 3 Despite Mr. Farns-
worth's pleas, the court permitted Ms. Farnsworth to relocate from
Nebraska to Colorado with the child. 48 4

In Farnsworth, the court recognized that the "frequency of the fa-
ther's visitation will be somewhat curtailed by a move from Omaha to
Denver."48 5 Yet, the court stated that the district court had fashioned
a visitation schedule that was reasonable and would allow the father
and son to maintain a meaningful parent-child relationship.48 6 The
court stated "a reasonable visitation schedule is one that provides a
satisfactory basis for preserving and fostering a child's relationship
with the non-custodial parent."48 7 The court was satisfied that in-
creasing the number of days Mr. Farnsworth spent with his son at
Christmas and during the spring holiday, in addition to retaining a
six-week summer visitation, would provide the necessary means for
Mr. Farnsworth to maintain a meaningful relationship with his
son. 48 8 The court stated that given the fact one parent resided in Den-
ver and the other in Omaha, the district court created as reasonable a
visitation arrangement as possible.4 89 The court concluded, "[It] is
often difficult for courts to balance the non-custodial parent's accus-
tomed close involvement in a child's everyday life with the custodial
parent's chance to embark on a new or better life or to form a new
family unit."4 90 Despite the child's reduced visitation with Mr. Farns-
worth, the court found "abundant" support to allow relocation.4 9 1

In Jack, the Supreme Court of Nebraska upheld a custodial
mother's application to move from Nebraska to Pennsylvania with her
children despite a decrease in visitation with their father that would
ultimately result.49 2 Following the parties' divorce, the father was
very involved with the children and exercised visitation, on the aver-
age eleven times per month. 493 Mr. Clinton testified at the removal
hearing that he was concerned "a long-distance relationship would af-
fect his strong bond with the children and that he would no longer
have daily interaction with them or 'the ability to shape their lives in
a meaningful way."' 49 4 The court recognized Mr. Clinton's time with

483. Id.
484. Id. at 254-55, 597 N.W.2d at 601.
485. Id. at 254, 597 N.W.2d at 601.
486. Id.
487. Id. at 251, 597 N.W.2d at 599 (citation omitted).
488. Id. 244, 247, 254-55, 597 N.W.2d at 595, 597, 601.
489. Id. at 254-55, 597 N.W.2d at 601.
490. Id. at 255, 597 N.W.2d at 601.
491. Id.
492. Jack, 259 Neb. at 210, 609 N.W.2d at 336-37.
493. Id. at 202, 609 N.W.2d at 332.
494. Id.
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his children would be less following the move than if the children re-
mained in Nebraska. 49 5 Nevertheless, the court concluded once again
that the district court had constructed "a reasonable visitation sched-
ule that [would] allow the father to maintain a meaningful relation-
ship with the children" and permitted the removal on that basis.4 96

In Jack, the court was able to consider the actual effect of reloca-
tion based on a prior grant of removal allowing the children to live in
Pennsylvania with their mother for one year before a final hearing on
the matter. 497 The court stated that although the children's contact
with their father had been reduced, he was able to maintain a mean-
ingful relationship with them through telephone calls and visits
throughout the year.4 98 The court found Mr. Clinton's revised visita-
tion consisting of half of the Christmas holiday, six weeks in the sum-
mer, telephone visitation, and visits with the children any time he was
in the Pittsburgh area to be sufficient for him to maintain a meaning-
ful relationship with the children. 49 9 Following the children's reloca-
tion, the court and the parties agreed that Mr. Clinton succeeded at
maintaining a meaningful relationship with his children through the
phone calls and scheduled visits. 50 0

In Farnsworth and Jack, the Supreme Court of Nebraska clearly
stated that reduced time spent with one parent would not prohibit the
other parent from relocating with the children, provided a reasonable
visitation schedule was in place to foster a meaningful relationship
between the children and the non-relocating parent after the move.50 1

In Brown, the court recognized that Cynthia proposed a generous visi-
tation schedule and made "substantial and commendable concessions"
such as offering to pay for and accompany the children on their visits
to Nebraska. 50 2 Yet, the court went on to state, "it cannot be reasona-
bly questioned that such visitation would allow Dwight significantly
less contact with the children and would make it nearly impossible for
him to maintain the relationship he currently enjoys."50 3 What the
court was actually saying was that Dwight would not be able to main-
tain the exact same relationship with his children after they moved to
New York as he did prior to the proposed move.50 4

495. Id. at 210, 609 N.W.2d at 336.
496. Id.
497. Id. at 208, 609 N.W.2d at 335.
498. Id. at 209, 609 N.W.2d at 336.
499. Id. at 209-10, 609 N.W.2d at 336.
500. Id. at 209, 609 N.W.2d at 336.
501. See supra notes 480-500 and accompanying text.
502. Brown, 260 Neb. at 959, 975, 621 N.W.2d at 76, 85.
503. Id. at 975, 621 N.W.2d at 85 (emphasis added).
504. Compare supra notes 485-86 and accompanying text (stating visitation that

would be somewhat curtailed was reasonable and would allow the a parent and child to
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However, in Farnsworth the court had clearly stated that the
measure of maintaining a meaningful relationship in a relocation situ-
ation was not maintaining the relationship that one currently enjoyed,
but rather, maintaining a relationship that would provide a "satisfac-
tory basis for preserving and fostering a child's relationship" with the
other parent.50 5 In Jack, the court had evidence that Mr. Clinton was
able to maintain a meaningful relationship with his children following
their move from Nebraska to Pennsylvania, a similar distance from
Nebraska to New York, through phone calls and visits. 50 6 In Brown,
rather than determining if the schedule was sufficient to preserve and
foster Dwight's relationship with the children, the court incorrectly
concluded that Cynthia's proposed visitation schedule would not allow
Dwight to maintain his current relationship with the children. 50 7

In most relocation cases, courts also attempted to fashion a rea-
sonable visitation schedule that would allow the non-relocating parent
to maintain a relationship with his or her children, albeit in a differ-
ent manner than they had done before.50 8 In Farnsworth, for exam-
ple, the court determined that Mr. Farnsworth's revised visitation
schedule would allow him to maintain a meaningful relationship with
his son, notwithstanding the fact that Mr. Farnsworth had previously
spent time with his son equal to half the days of the year. 50 9 Similarly
in Jack, the court determined Mr. Clinton actually did sustain a
meaningful relationship with his children after they lived in Penn-
sylvania for one year. 51 0

In Brown, by contrast, the court simply stated that Dwight's rela-
tionship with his children would suffer dramatically from the move
without giving any real explanation as to why it would suffer.5 1 1 The
court failed to offer suggestions on how it might be possible to work
out a custody or visitation schedule that would allow Dwight to pre-
serve the relationship he enjoyed with the children while at the same
time allowing the children to relocate to New York with Cynthia.5 12

maintain a meaningful relationship) with supra note 503 and accompanying text (stat-
ing Dwight would not be able to maintain the relationship with his children that he
currently enjoyed).

505. Farnsworth, 257 Neb. at 251, 597 N.W.2d at 599 (citation omitted).
506. Jack, 259 Neb. at 209, 609 N.W.2d at 336. See Rand McNally 2002 Deluxe Road

Atlas, United States and Canada for distances from Nebraska to New York and
Pennsylvania.

507. See supra notes 501-05 and accompanying text.
508. See supra notes 480-500 and accompanying text.
509. Farnsworth, 257 Neb. at 246, 254-55, 597 N.W.2d at 596, 601.
510. Jack, 259 Neb. at 208-09, 609 N.W.2d at 335-36.
511. Brown, 260 Neb. at 972-75, 621 N.W.2d at 84-85.
512. Compare Farnsworth, 257 Neb. at 251, 597 N.W.2d at 599 (stating "a reasona-

ble visitation schedule is one that provides a satisfactory basis for preserving and foster-
ing a child's relationship with the non-custodial parent") with Brown, 260 Neb. at 975,
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Rather than denying the removal outright, the court could have

considered employing a revised custody schedule that would have al-

lowed for longer but less frequent visits with Dwight as a means to

preserve the father-child relationship.5 13 Living with Cynthia in New

York and staying with Dwight in Lincoln during the summers and

school breaks would be one such alternative custody arrangement. 5 14

In Jack, the court held that extended visits were appropriate and

could provide a "reasonable" visitation schedule as required. 515 Ac-

cording to family researchers, the substance and character of the par-

ent-child relationship is critical, not the particular form. 51 6

Therefore, the court incorrectly determined that maintaining the joint

custody arrangement was in the children's best interests without at-

tempting to create a reasonable visitation schedule that would allow

Dwight to maintain a meaningful father-child relationship. 517

iii. In denying relocation, the court may have underestimated the

negative consequences of maintaining the status quo.

By denying relocation and supporting the joint custody arrange-

ment, the Supreme Court of Nebraska may have failed to consider the

negative consequences that maintaining joint custody could have on

the children's relationship with their father.518 Although the Browns

were presumably able to return to the original custody schedule after

relocation was denied, this may not have been the best way to foster a

meaningful relationship between the children and their parents. 519

Dr. Wallerstein has concluded, "[T]he cumulative body of social sci-

ence research on custody does not support the presumption that fre-

quent and continuing access to both parents is at the core of the child's

best interests."5 20 According to Gary Debele, the author of A Chil-

621 N.W.2d at 85 (stating Cynthia's proposed visitation schedule would allow Dwight

less contact with the children and would make it impossible for him to maintain his

current relationship with the children without offering an alternate schedule to main-
tain a meaningful relationship between Dwight and the children).

513. See e.g. Richards, 29 N.M. L. REV. at 252 (stating that in constructing a revised
visitation schedule, courts frequently adopt longer visits with reduced frequency to pre-

serve the relationship between the non-custodial parent and child).
514. See e.g., Jack, 259 Neb. at 202, 210, 609 N.W.2d at 336 (determining father's

revised visitation schedule consisting of half of the Christmas holiday, six weeks in

summer, visits anytime he is in Pittsburgh, and telephone visitation allowed him to
maintain meaningful relationships with his children).

515. Jack, 259 Neb. at 210, 609 N.W.2d at 336 (emphasis added).
516. Gary A. Debele, A Children's Right's Approach to Relocation: A Meaningful

Best Interests Standard, 10 J. AM. AcAD. MATRIM. LAW. 75, 109 (1998).
517. See supra notes 480-516 and accompanying text.
518. See supra notes 520-23 and accompanying text.
519. See supra notes 520-23 and accompanying text.
520. Chris Ford, Untying the Relocation Knot: Recent Developments and a Model for

Change, 7 COLUM. J. GENDER & L. 1, 10-11 (1997).
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dren's Rights Approach to Relocation, research indicates there is no
substantial connection that frequent visits and the time spent in a fa-
ther's home help create a nurturing father-child relationship. 52 1 Fre-
quent access to one parent that involves shuttling back and forth
between homes just for the sake of access, can be seriously detrimental
to a child, particularly if there is existing conflict between the par-
ents.5 22 The unintended effect is that a "child feels emotionally safe
nowhere."

5 23

It is also disturbing that the Brown court failed to consider the
impact of supporting a father who does not support his own chil-
dren.52 4 As Katherine C. Sheehan stated in Post-Divorce Child Cus-
tody and Family Relocation,

In reality, however, fathers do not support children after di-
vorce -mothers do. Although some men faithfully and fully
support their children after divorce, most child support
awards are neither adequate to support a child, nor regularly
paid. The same courts that impose heavy burdens on
mothers who wish to relocate to improve their ability to sup-
port their children fail to ensure that fathers regularly pay
adequate and equitable child support.52 5

This statement is echoed in Brown.5 26 Cynthia's appellate brief
reads: "Contrary to the testimony that his children's welfare is his sole
beacon in life, [Dwight] admitted at trial to being months behind in
the payment of his child support obligation [$1,577], and he admitted
to arrears in the payment of his share of the children's uncovered
medical expenses."5 27 Further, Dwight had a history of seeking only
part-time, low-paying employment with little prospect of advance-
ment.5 28 Cynthia, on the other hand, endeavored to put herself
through nursing school, obtained full-time employment in Lincoln,
earning nearly $31,000 per year, and then sought a career-advancing
opportunity to work at one of the most prestigious teaching hospitals
in the country where her annual salary was anticipated to be over
$60,000 per year. 529 The court should more seriously consider if this

521. Debele, 10 J. AM. AcAD. MATRIM. LAW. at 109-10.
522. Id.
523. Id.
524. See infra note 525 and accompanying text.
525. Sheehan, 9 HARV. WOMEN'S L.J. at 143.
526. See infra notes 527-29 and accompanying text.
527. Replacement Brief of Appellant at 21, Brown (No. A-99-1444).
528. Id.
529. Brown, 254 Neb. at 957-58, 621 N.W.2d at 75. Cynthia earned $17 per hour,

working approximately seventy-two hours every two weeks, at the rehabilitation hospi-
tal in Lincoln; therefore, this researcher calculated her annual earnings in Lincoln as:
$17/hour x 36 hours/week x 50 working weeks/year = $30,600 per year. Id. at 957, 621
N.W.2d at 75. Cynthia's projected income at New York University was between $25 to
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is the message they wish to send: a custodial mother, although she
worked tirelessly to improve the quality of life for herself and her chil-
dren, will not be allowed to relocate because the custodial father, who
is behind on child support and medical expense payments, works only
part-time, and has made no visible efforts for self-improvement, would
be "sad" that he wouldn't get to see his children as often after the
move. 530

iv. The Nebraska case that denied removal because of reduced
visitation can be distinguished on its facts.

In one recent case, the Supreme Court of Nebraska denied a cus-
todial parent the right to relocate because of the potential negative
impact on the children's relationship with their father. 53 1 However,
this case is distinguishable from Brown on the facts. 53 2 In Kalkowski
v. Kalkowski,53 3 a custodial mother requested permission to relocate
to Canada with her four children in order to return to her homeland
and be nearer her immediate family. 53 4 The Supreme Court of Ne-
braska determined such a move would not be in the children's best
interests because of the potential negative impact on the children's
relationship with their father. 53 5

Kalkowski is distinguishable from Brown in several respects.5 36

First, in Kalkowski, the mother sought to relocate across international
boundaries, twenty-three hours away by car.5 3 7 Ms. Kalkowski of-
fered only to drive the children to a halfway point in Montana to meet
their father who would then transport them the rest of the way to

$30 per hour, working full time every week, and earning approximately $7,000 annually
in shift and experience differentials; therefore, this researcher calculated her potential
earnings as: $27/hour x 40 hours/week x 50 working weeks/year + $7,000 bonus =

$61,000 per year. Id. at 957-58, 621 N.W.2d at 75.
530. Compare BLACK'S LAW DICTIONARY 1195 (17th ed. 1999) (stating precedent is

"1. The making of law by a court in recognizing and applying new rules while adminis-
tering justice. 2. A decided case that furnishes a basis for determining later cases in-
volving similar facts or issues") with Brown, 260 Neb. at 954-976, 621 N.W.2d at 70-86
(stating Cynthia graduated from nursing school one year after her divorce from Dwight
and while caring for the children, Dwight was in arrears in child support, and yet deny-
ing Cynthia's request to relocate because of the possibility of reduced contact and a
diminished relationship between Dwight and the children) and with Metro Renovation,
Inc. v. State of Nebraska Dep't of Labor, 249 Neb. 337, 348, 543 N.W.2d 715, 723 (1996)
("'Vertical stare decisis' compels inferior courts to follow strictly the decisions rendered
by courts of higher rank within the same judicial system.") (citation omitted).

531. Kalkowski v. Kalkowski, 258 Neb. 1035, 1048, 607 N.W.2d 517, 527 (2000).
532. See infra notes 533-35, 537-49 and accompanying text.
533. 258 Neb. 1035, 607 N.W.2d 517 (2000).
534. Kalkowski v. Kalkowski, 258 Neb. 1035, 1037, 607 N.W.2d 517, 521 (2000).
535. Kalkowski, 258 Neb. at 1037, 1048, 607 N.W.2d at 521, 527.
536. See infra notes 537-49 and accompanying text.
537. Kalkowski, 258 Neb. at 1038, 607 N.W.2d at 522.

20011



CREIGHTON LAW REVIEW

Nebraska. 538 In Brown, Cynthia sought to move to one of the largest
and most easily accessible cities in the country.539 Additionally,
Cynthia offered to pay the children's travel expenses and to accom-
pany them to and from Dwight's residence. 540

Second, Ms. Kalkowski requested the children's visitation with
their father to occur primarily in the summer months, at the time
when he is predominantly engaged in his farming.541 Thus, it would
have been nearly impossible for the court in Kalkowski to construct a
reasonable visitation schedule that would allow Mr. Kalkowski to
maintain a meaningful relationship with the children. 542 Mr.
Kalkowski even testified that he is busy farming during the summer,
but "could use his mobile telephone to take calls from his children once
or twice a week."543 In Brown, by contrast, Dwight worked only part-
time and had no similar constraints upon his schedule. 544 Unlike
cases such as Farnsworth, Jack, and Brown, the court in Kalkowski
could not fashion a reasonable visitation schedule that would preserve
and foster Mr. Kalkowski's relationship with his children. 545

Finally, in Kalkowski, the court was reluctant to find that the
move would significantly improve the children's standard of living.546

The court stated, "The likelihood of a successful adaptation by all of
the children is difficult to predict."547 However, in Brown, the court
found ample evidence that the children were well adjusted and that
their quality of life was likely to improve if the move to New York was
granted. 548 Therefore, the court's decision to deny removal in Kalkow-
ski should be distinguished from the court's decision to deny removal
in Brown.54 9

538. Id.
539. Brown, 260 Neb. at 974, 621 N.W.2d at 85.
540. Replacement Brief of Appellant at 25, Brown (No. A-99-1444).
541. Kalkowski, 258 Neb. at 1038-39, 607 N.W.2d at 522.
542. Id. at 1039, 1045, 1046, 607 N.W.2d at 522, 526, 527 (stating Mr. Kalkowski

testified that he is busy farming during the summer months, that Mr. Kalkowski wor-
ried about what effect moving the children to Canada would have on his relationship
with them, and stating the trial court determined Mr. Kalkowski's relationship with his
children would be "seriously jeopardized" if he was only able to see the children two or
three times each year); Jack, 259 Neb. at 210, 609 N.W.2d at 336 (stating a reasonable
visitation schedule will allow a father to maintain a meaningful relationship with his
children); see infra note 544 and accompanying text (stating Mr. Kalkowski could accept
telephone calls from his children during the summer months).

543. Kalkowski, 258 Neb. at 1039, 607 N.W.2d at 522.
544. Replacement Brief of Appellant at 21, Brown (No. A-99-1444).
545. See supra notes 480-500, 541-44 and accompanying text.
546. Kalkowski, 258 Neb. at 1047, 607 N.W.2d at 527.
547. Id.
548. Brown, 260 Neb. at 975, 621 N.W.2d at 85.
549. See supra notes 537-49 and accompanying text.
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v. The court incorrectly determined the impact on Dwight's
relationship with the children outweighed the improved
quality of life for the children in New York

The Supreme Court of Nebraska was incorrect in determining the
best interests of the children would not be served by moving to New
York with Cynthia because of the potential detrimental impact on
Dwight's contact with the children. 550 In determining that removal to
New York would not be in the Brown children's best interests, the
court gave less weight to the potential benefits of the move for Cynthia
and the children and more weight to the potential impact of the move
on Dwight's relationship with the children.5 51 In so doing, the court
neglected a line of prior Nebraska removal cases wherein the court
decided that a legitimate career enhancing opportunity and improved
standard of living for the custodial parent would be surely serve the
best interests of the children. 5 52 The court neglected prior Nebraska
removal cases wherein the court decided a parent could maintain a
meaningful relationship with his or her children who relocated a great
distance away.55 3 The court neglected to fashion a reasonable visita-
tion schedule that would preserve and foster Dwight's relationship
with his children. 5 54 The court's ultimate emphasis on maintaining
Dwight's relationship with the children exactly as it existed at the
time of trial was done in error and without precedent. 5 55 Therefore,
the court incorrectly determined the best interests of the children
would be served by remaining in Nebraska solely to protect Dwight's
relationship with them.55 6

CONCLUSION

In Brown v. Brown,557 the Supreme Court of Nebraska was called
upon to determine the fate of four people: Dwight Brown, his ex-wife
Cynthia Brown, and their two children, Jasmine and Dwight, 111.

5 58

Following their divorce, Cynthia and Dwight shared joint legal and
physical custody of the children and the children spent equal amounts
of time with each parent.5 59 Not long after the separation, Cynthia
put herself through school and sought more challenging and profitable

550. See supra notes 465-530 and accompanying text.
551. Brown, 260 Neb. at 975, 621 N.W.2d at 85.
552. See supra notes 116-314 and accompanying text.
553. See supra notes 480-500 and accompanying text.
554. See supra notes 508-17 and accompanying text.
555. See supra notes 501-07 and accompanying text.
556. See supra notes 465-530 and accompanying text.
557. 260 Neb. 954, 621 N.W.2d 70 (2000).
558. Brown v. Brown, 260 Neb. 954, 956, 621 N.W.2d 70, 74 (2000).
559. Brown, 260 Neb. at 958, 621 N.W.2d at 76.
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work experiences in order to make a better life for her and the chil-
dren.560 When Cynthia requested to move to New York with her chil-
dren, the Supreme Court of Nebraska denied her request and
effectively forced Ms. Brown to forgo one of the best opportunities for
improvement available to her since the divorce. 5 6 1 The court believed
the potential detriment to Dwight's relationship with the children out-
weighed any benefit the move might hold for Cynthia and the kids.5 62

The impact from the court's decision in Brown is likely to rever-
berate in Nebraska sooner rather than later as more parents sharing
joint physical custody seek leave to relocate. The court's decision ap-
peared to take no notice of the mobile society in which we currently
live. 56 3 With more than 6,000 divorces each year in Nebraska alone,
requiring post-divorce parents to remain in one place is unrealistic,
and may eventually become unworkable. 564 As one court noted:

Because of the ordinary needs for both parents after a marital
dissolution to secure or retain employment, pursue educa-
tional or career opportunities, or reside in the same location
as a new spouse or other family or friends, it is unrealistic to
assume that divorced parents will permanently remain in the
same location after dissolution or to exert pressure on them
to do so. 5 65

Further, requiring a joint custodial parent to remain indefinitely
in one location may have the effect of confining a "[woman] for the
next decade and a half to the immediate orbit of a man to whom she
was briefly and unhappily married, to what is for her an alien environ-
ment in which she has neither family nor professional ties."56 6 People
marry and they get divorced. Then they remarry, pursue new employ-
ment and educational opportunities, and seek to be closer to family. 56 7

The courts of Nebraska cannot ignore these changes forever.

This decision to deny relocation in Brown, while it was within the
court's discretion to make, leaves the question of removal in Nebraska

560. Id. at 968, 621 N.W.2d at 81.
561. Id. at 957-58, 975, 621 N.W.2d at 75-76, 86.
562. Id. at 975, 621 N.W.2d at 85.
563. Jason Pasto, Joint Legal Custody and the Parent Who Wants to Move, 11 J.

CONTEMP. LEGAL ISSUES, 522, 522 (2000) (stating our society is "increasingly mobile").
564. Gary A. Debele, A Children's Right's Approach to Relocation: A Meaningful

Best Interests Standard, 10 J. AM. ACAD. MATRIM. LAW. 75, 110 (1998) (stating it is un-
realistic to require divorcing parents to remain in the same geographical vicinity).

565. Chris Ford, Untying the Relocation Knot: Recent Developments and a Model for
Change, 7 COLUM. J. GENDER & L. 1, 7 (1997) (citing In re Burgess, 913 P.2d 473, 480-
81) (Cal. 1996).

566. Katherine C. Sheehan, Post Divorce Child Custody and Family Relocation, 9
HARV. WOMEN'S L.J. 135, 142 (1986).

567. Ford, 7 COLUM. J. GENDER & L. at 6-7.
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custody cases even more difficult than before. 568 While the court had
made strides in defining what constitutes a legitimate reason to move,
the court has now only complicated the best interests of the child anal-
ysis. 5 6 9 The court should have rewarded Cynthia's efforts to make life
better for herself and her children by putting herself through school
and seeking out challenging and rewarding work experiences. The
court should have exercised its judicial muscle in Brown and fash-
ioned a reasonable visitation schedule that would allow Mr. Brown to
maintain a meaningful relationship with the children. In Brown, the
Supreme Court of Nebraska essentially penalized Cynthia for con-
senting to a joint custody arrangement at the time of her divorce from
Dwight, despite having earlier declared that the court would not force
a custodial parent to decide between a more successful career and cus-
tody of one's own child. The court has set a dangerous precedent. Per-
haps worried about the effect of allowing relocation under a joint
custody arrangement, the court elected to deny such a request under
the guise of protecting the father-child relationship. Under what cir-
cumstance would the Supreme Court of Nebraska allow one custodial
parent with joint custody to relocate out of state? The answer is un-
clear. Brown is contrary to the removal cases that preceded it.570

Perhaps legislators will have to resolve this question, as they did six-
teen years ago to legitimatize joint custody arrangements in the first
place.

57 1

Paige M. Dempsey - '03

568. See Farnsworth, 257 Neb. 242, 248, 597 N.W.2d 592, 597 (1999) (stating
"[P]arental relocation issues such as this one are among the most complicated and
troubling.").

569. See supra notes 370-556 and accompanying text.
570. See supra notes 338-517 and accompanying text.
571. See supra notes 144-61 and accompanying text (describing development of Ne-

braska's joint custody statute).
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