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INTRODUCTION

On June 28, 2000, the Supreme Court held that the application of
New Jersey's public accommodations law,1 which barred the Boy
Scouts of America ("BSA") from excluding former Eagle Scout James
Dale, an "avowed homosexual," on the basis of his sexual orientation,
was unconstitutional as applied to BSA.2 This decision culminated a
series of lawsuits in which BSA had successfully argued that, unlike
the New Jersey law, other states' antidiscrimination statutes did not
apply to BSA.3 Thus, before Boy Scouts of America v. Dale,4 the con-
stitutionality of a law that barred an organization like BSA from ex-
cluding people on the basis of their sexual orientation remained an
open question. In a 5-4 decision, the Court in Dale affirmatively an-
swered BSA's plea for a constitutional right to exclude.

Two primary lines of cases relevant to the issues of expression
and exclusion preceded Dale. The first, following Roberts v. United
States Jaycees,5 supported James Dale's position and suggested that
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J.D., Stanford University, 2001. Thanks to Tom Grey's Legal Studies Colloquium and
David Weiner for feedback on eaTlier drafts of this article, and special thanks to Kirsten
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1. N.J. STAT. ANN. § 10:5-4 (West Supp. 2001) (barring discrimination in public
accommodations on the basis of race, creed, color, national origin, ancestry, age, marital
status, affectional or sexual orientation, familial status, or sex).

2. Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000).
3. See, e.g., Welsh v. Boy Scouts of Am., 993 F.2d 1267, 1268 (7th Cir. 1993) (hold-

ing that BSA is not a public accommodation under federal Title II law in suit for admis-
sion by atheist father and son); Curran v. Mount Diablo Council of the Boy Scouts of
Am., 952 P.2d 218 (Cal. 1998) (holding that BSA is not a business establishment under
California law in suit by homosexual for admission); Quinnipiac Council, Boy Scouts of
Am., Inc. v. Comm'n on Human Rights and Opportunities, 528 A.2d 352, 354 (Conn.
1987) (holding same for woman seeking admission under Connecticut law); Seabourn v.
Coronado Area Council, Boy Scouts of Am., 891 P.2d 385 (Kan. 1995) (holding same for
atheist seeking admission under Kansas law); Schwenk v. Boy Scouts of Am., 551 P.2d
465 (Or. 1976) (holding same for girl seeking admission under Oregon law).

4. 530 U.S. 640 (2000).
5. 468 U.S. 609 (1984). The two cases following Roberts are Bd. of Directors of

Rotary Int'l v. Rotary Club of Duarte, 481 U.S. 537 (1987), and New York State Club
Ass'n v. New York, 487 U.S. 1 (1988).
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BSA would be unsuccessful in arguing for a constitutional right to ex-
clude. In Roberts, the Supreme Court held that application of Minne-
sota law to the Jaycees, barring the group from excluding women, did
not violate the Jaycees' First Amendment rights. Roberts and its prog-
eny depicted a Supreme Court skeptical of an organization's claim
that forced inclusion of unwanted members violated its constitutional
right to free expression. Favoring BSA, on the other hand, was Hurley
v. Irish-American Gay, Lesbian and Bisexual Group of Boston,6 in
which the Court held that a Massachusetts law preventing the or-
ganizers of a St. Patrick's Day parade from excluding a homosexual
contingent was unconstitutional as applied to the parade organizers.
Hurley suggested that there might be validity to the claim of a group
asserting a First Amendment right to exclude gays.

BSA's claim in Dale is straightforward. BSA is an "expressive as-
sociation,"7 a group engaged in the protected First Amendment activ-
ity of inculcating values in its youth members, including the message
that homosexuality is not a morally acceptable lifestyle. If forced by
New Jersey law to include James Dale as an assistant scoutmaster,
BSA's expression would be altered, in violation of the group's First
Amendment rights. James Dale's claim is equally direct. In excluding
people on the basis of sexual orientation, BSA is engaging in a form of
invidious discrimination, and New Jersey's interest in combating such
discrimination is compelling. The harm that befalls members of
groups protected by antidiscrimination laws is real, and the State
needs to remedy this harm just as it remedies any other. BSA's ex-
pression, which amounts to nothing more than hate speech, will not be
affected by James Dale's continued membership as a Scout leader.

The debate at the core of Dale is not new. In essence it can be
reduced to two conflicting constitutional principles: on the one hand,
free speech, the right to express a message without government inter-
ference; on the other, equality, the right to be free from discrimina-
tion. The right to free expression is found in the First Amendment s

while constitutional protection for civil rights and equality is usually
located in the Equal Protection Clause of the Fourteenth Amend-
ment. 9 Civil libertarians tout the importance of First Amendment
values to our system of government and warn of the dangers of gov-
ernmental interference with individuals' rights and autonomy. Those
arguing for civil rights focus on equality and stress the need for gov-

6. 515 U.S. 557, 560 (1995).
7. The word "association" is used in this paper to refer both to the group (e.g. an

association is composed of individual members) and to the right (e.g. expressive associa-
tion is an important right), as is done in Dale. Dale, 530 U.S. at 647.

8. U.S. CONST. amend. I.
9. U.S. CONST. amend. XIV, § 1.
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ernmental action to ensure that individuals are treated fairly, both by
the government and by private parties. Two other areas in which the
debate between free speech and equality has taken place in analogous
terms are workplace harassment law under Title VII and the debate
over campus speech codes.

This paper does not seek to resolve the debate between free
speech and equality. Dale does not resolve this debate either. Nor
need its holding-that BSA's First Amendment right of expressive as-
sociation allows it to exclude James Dale solely because he is gay-be
understood as an unqualified endorsement of free speech at the ex-
pense of civil rights. Inherent in Dale are limits to the right of groups
like BSA to exclude, limits that can be understood as striking a bal-
ance between the rights of groups to autonomy and free expression
and the rights of individuals to equality and freedom from discrimina-
tion. Illustrating these limits will show, I hope, that Dale's holding is
narrow, and may additionally provide support for those seeking to dis-
tinguish Dale and argue that other groups cannot assert the expres-
sive association claim made by BSA.

In short, this paper addresses the question "who can exclude?" af-
ter Dale. Can any group of people, from a restaurant to a bowling
league to a convenience store, simply decide that it is "expressive,"
and that membership of a certain group of individuals is incompatible
with its expression, giving it a license to flout antidiscrimination
laws? I will argue that the answer to this question is no.

In Section I, this article will discuss the First Amendment free-
dom of association in general, and the right of expressive association
in particular. I will examine the three factors relevant to a claim of
expressive association: the kind of activity in which the group is en-
gaging, the degree to which the government action is intrusive to the
group's activities, and the strength of the government's interest. Dale,
Roberts, and Hurley can all be understood in terms of these factors as
cases that are doctrinally consistent.

Section II will focus on a second context in which Dale can be un-
derstood-the ongoing debate between free speech and civil rights.
Most expressive association cases do not implicate this debate. Dale,
however, squarely presents a situation in which one group's expres-
sion is alleged to infringe on an individual's right to be free from dis-
crimination. Roberts and Hurley are cases that fall on opposing sides
of this debate.

In Section III, I will address more specifically an expressive asso-
ciation's claim to a right to exclude, focusing on two sets of distinctions
present in group expression cases that have no analogue in other ar-
eas in which the above debate has taken place. These distinctions-
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between internal and external group speech, and between intrinsi-
cally and instrumentally expressive exclusion-stem from the fact
that expression by an association is obviously and necessarily expres-
sion by a group of people, as opposed to expression by an individual.
These distinctions have implications for the degree of constitutional
protection that should be afforded to a group's claim to a right to
exclude.

Finally, Section IV will examine what I believe to be the inherent
limits to Dale. The three factors central to its holding are whether the
association and its expression are commercial or noncommercial, the
identity of the group excluded and the degree of constitutional protec-
tion afforded to that group, and whether the association's claim to free
expression implicates the constitutional right to raise children.

I. THE FIRST AMENDMENT RIGHT OF EXPRESSIVE

ASSOCIATION

A. FREEDOM OF SPEECH AND EXPREssIVE ASSOCIATION GENERALLY

The First Amendment, "the Constitution's most majestic guaran-
tee,"10 can be understood in broad terms as protecting an individual's
speech and expression from unwanted interference by the govern-
ment.1 1 Government actions which impermissibly interfere with an
individual's message are generally prohibited, or are allowed in only
very limited circumstances. Expressive association-the constitu-
tional right which BSA successfully argued that the forced inclusion of
James Dale would violate-is a First Amendment right derived from
this freedom of speech. 12 The basic idea behind the constitutional
right of expressive association is to extend the freedom of speech and
expression from individuals to groups. Just as an individual is consti-
tutionally protected in whatever speech or expression he or she might
wish to convey (with a few notable exceptions), 13 the First Amend-
ment also protects a group of individuals who come together for the

10. LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 12-1 (1978).
11. The First Amendment reads: "Congress shall make no law respecting an estab-

lishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to petition
the Government for a redress of grievances." U.S. CONST. amend. I. The right to free
speech has been referred to as "among the most broadly enjoyed and universally en-
forced principles of our Constitution-part of the political bedrock on which the republic
was built." LAURENCE H. TRIBE, CONSTITUTIONAL CHOICES 189-90 (1985).

12. See Shelton v. Tucker, 364 U.S. 479, 485-86 (1960) (noting that the "right of
free association [is] a right closely allied to freedom of speech").

13. Exceptions would include unprotected categories of expression, such as fighting
words, libel, and obscenity. See Chaplinksy v. New Hampshire, 315 U.S. 568, 572
(1942); see also New York Times Co. v. Sullivan, 376 U.S. 254, 256 (1964); Miller v.
California, 413 U.S. 15, 23-24 (1973).
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purpose of group speech or group expression, despite the fact that the
word "association" appears neither in the text of the First Amendment
nor anywhere else in the Constitution. 14

Expressive association is a right firmly embedded in First Amend-
ment jurisprudence, and "[i]t is beyond debate that freedom to engage
in association for the advancement of beliefs and ideas is an insepara-
ble aspect of 'liberty' assured by the Due Process Clause of the Four-
teenth Amendment, which embraces freedom of speech."1 5 In a literal
sense, then, expressive association protects the expression of associa-
tions. The Supreme Court has noted that expression by groups of peo-
ple can often be more effective than speech by any one individual, as
"[elffective advocacy of both public and private points of view, par-
ticularly controversial ones, is undeniably enhanced by group
association . "16

Expressive association is but one of the First Amendment rights
protected by the more broadly termed "freedom of association," which
protects people who come together to form groups for more than just
speech or expressive purposes. The right to associate also protects as-
sociations that engage in other protected First Amendment activities.
Freedom of association is "a right to associate for the purpose of en-
gaging in those activities protected by the First Amendment-speech,
assembly, petition for the redress of grievances, and the exercise of
religion." 17 Groups enjoy freedom of association in order to more effec-
tively exercise members' protected First Amendment rights. "An indi-
vidual's freedom to speak, to worship, and to petition the government
for the redress of grievances could not be vigorously protected from
interference by the State unless a correlative freedom to engage in
group effort toward those ends were not also guaranteed."' 8

14. Douglas 0. Linder, Freedom of Association After Roberts v. United States
Jaycees, 82 MICH. L. REV. 1878, 1887 (1984).

15. NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958).
16. Patterson, 357 U.S. at 460. See also Citizens Against Rent Control/Coalition for

Fair Housing v. Berkeley, 454 U.S. 290, 295 (1981) (recognizing "the importance of free-
dom of association in guaranteeing the right of people to make their voices heard on
public issues"); NAACP v. Button, 371 U.S. 415, 431 (1963) (observing that "association
for litigation may be the most effective form of political expression" for groups like the
NAACP). But see Berkeley, 454 U.S. at 296 (noting "[tihere are, of course, some activi-
ties, legal if engaged in by one, yet illegal if performed in concert with others, but politi-
cal expression is not one of them").

17. Roberts, 468 U.S. at 618.
18. Id. at 622 (citations omitted). The Court has "long understood as implicit in the

right to engage in activities protected by the First Amendment a corresponding right to
associate with others in pursuit of a wide variety of political, social, economic, educa-
tional, religious, and cultural ends." Id. (citations omitted). See also Democratic Party
of the United States v. Wisconsin ex rel. LaFollette, 450 U.S. 107, 121 (1981) ("Th[e]
First Amendment freedom to gather in association for the purpose of advancing shared
beliefs is protected by the Fourteenth Amendment from infringement by any State.").
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Also related to, but distinct from, the right of expressive associa-
tion is the right of intimate association. While expressive association
is a right based on the First Amendment, intimate association is a
right based on privacy, embedded in the Due Process Clause of the
Fourteenth Amendment. 19 Intimate association, "a fundamental ele-
ment of personal liberty,"20 concerns the kind of human relationships
that resemble the intimacy of the family. BSA unsuccessfully argued
before the Supreme Court that, in addition to protection as an expres-
sive association, the group also deserved constitutional protection as
an intimate association. 2 1

Cases like Dale which address the right of group expression can
be viewed in the same general terms as any other First Amendment
free speech case: Has the government done something that impermis-
sibly interferes with a group's protected expression? Just as the First
Amendment protects more than just an individual's "speech," his or
her literal spoken words, to include what could more broadly be called
"expression," so too have a wide range of activities performed by
groups been viewed as sufficiently expressive to fall under the protec-
tion of the First Amendment. Associations engaged in such diverse
activities as boycotting,2 2 picketing, 23 marching and demonstrating, 24

distributing pamphlets, 25 and soliciting litigation 2 6 have all been
deemed expressive associations engaged in constitutionally protected
First Amendment expression. Expression that is not protected by the
First Amendment does not of course become protected when engaged
in by groups. 2 7 Furthermore, "[t]here are ... some activities, legal if
engaged in by one, yet illegal if performed in concert with others, but
political expression is not one of them."28

19. See generally Roberts, 468 U.S. at 618-22 (discussing the right of intimate asso-
ciation); Rotary Club of Duarte, 481 U.S. at 545-48 (same).

20. Roberts, 468 U.S. at 618.
21. See Petitioners' Brief at 39-42, Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000)

(No. 99-969). The Scouts' intimate association claim was rejected by both the Supreme
Court and the court below. See Dale, 530 U.S. at 698 n.26 (finding "[i]t is impossible to
conclude that being member of the Boy Scouts ranks among intimate relationships fall-
ing within this right.... .") (Stevens, J., dissenting); Dale v. Boy Scouts of Am., 734 A.2d
1196, 1219-22 (N.J. 1999).

22. See NAACP v. Clairborne Hardware, 458 U.S. 886 (1982).
23. See Thornhill v. Alabama, 310 U.S. 88 (1940).
24. See Edwards v. South Carolina, 372 U.S. 229 (1963).
25. See Org. for a Better Austin v. Keefe, 402 U.S. 415 (1971).
26. See Button, 371 U.S. at 415.
27. Acts of violence, for example, cannot be considered a form of protected expres-

sion. See Wisconsin v. Mitchell, 508 U.S. 476, 484 (1993) ("[A] physical assault is not by
any stretch of the imagination expressive conduct protected by the First Amendment.");
Clairborne Hardware, 458 U.S. at 916 ("The first amendment does not protect
violence.").

28. Berkeley, 454 U.S. at 296.
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Cases involving the right to expressive association generally oper-
ate from the perspective of the group, 29 inquiring first if the govern-
ment activity in question impermissibly interferes with the group's
expression; and, if so, whether this intrusion can be justified by a suf-
ficient interest on the part of the state.30 Similar to First Amendment
free speech doctrine as applied in other contexts, the level of govern-
ment interest required depends on whether the government action di-
rectly targets the association's speech, or merely has an incidental
effect on such expression. For (content-discriminatory) government
action that directly targets expression, a form of strict scrutiny is ap-
plied.3 1 For (content-neutral) government regulations unrelated to
the suppression of ideas, a form of intermediate scrutiny is applied. 32

B. EXAMINING THE FACTORS RELEVANT TO A CLAIM OF EXPRESSIVE

ASSOCIATION

In addressing which claims by associations merit the protection of
the First Amendment, I will examine the factors relevant to a group's
claim of protected expression. The aim of this discussion is to provide
a backdrop against which Dale and expressive association jurispru-
dence can be understood. The focus is on the overall strength of the
group's claim of expressiveness in any particular instance, of the de-
gree to which what an association is doing is, or is not, worthy of First
Amendment protection. Expressive association can be understood in
terms of three factors: the nature of an association's activities, the de-
gree of intrusiveness of the government action, and the importance of
the state's interest.

It is important to note at the outset that it is only expressive asso-
ciation that has any claim to the protection of the First Amendment.
This may seem obvious, but it bears stressing: The right to expressive
association has to do with expression, with sending some kind of mes-
sage, with something like "speech." Most of the time people get to-
gether in groups, the majority of the group's activities will have
nothing to do with expression, and the First Amendment will not come

29. But see Shelton, 364 U.S. at 485-86, 494 (operating from the perspective of an
individual member in finding an associational right).

30. See, e.g., Patterson, 357 U.S. at 462-63, 466 (finding first that the government
action would interfere with the NAACP's expression, and then that the state's interest
was insufficient to justify that interference).

31. See Roberts, 468 U.S. at 623 (noting infringements on the right to expressive
association "may be justified by regulations adopted to serve compelling state interests,
unrelated to the suppression of ideas, that cannot be achieved through means signifi-
cantly less restrictive of associational freedoms").

32. See United States v. O'Brien, 391 U.S. 367, 376-77 (1968). But see Dale, 530
U.S. at 659 (considering and rejecting the O'Brien test, as discussed in Section III(A),
infra).
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into play.3 3 By way of analogy, most of the things all of us as individ-
uals do on a day-to-day basis, like go shopping or eat lunch or brush
our teeth, do not qualify as protected expression either. Thus, while it
is clear that some association activities are protected by the First
Amendment, it is equally clear that other activities-indeed most-
are not.

The first relevant factor is the kind of activity in which the group
is engaged. At one extreme are those organizations that simply do not
engage in any expression. For such groups, the other two factors (im-
portance of the government interest and degree of intrusiveness of the
government action) do not come into play because the First Amend-
ment is not implicated. An example of such a non-expressive associa-
tion might be a long-standing chess club. The chess club sends no
messages to the public, nor are any messages transmitted from the
club to its members or among the members. The chess club merely
provides a forum to play chess. While the members of the club engage
in a form of association-a group of people are coming together, are
"associating"-such association is not a form of protected association.
That is, the club engages in no activity that qualifies for First Amend-
ment protection at all and can be considered a non-expressive
association.

Most associations, however, engage in some form of expression,
and the kind of expressive activity in which they engage is relevant in
evaluating this first factor. If the non-expressive chess club repre-
sents one extreme in which expression is absent from the equation,
then a group which engages in some form of expression, but not ex-
pression that has the full protection of the First Amendment, such as
commercial speech, 34 will implicate this first factor to some degree.
For example, imagine the chess club decides to hold a tournament and
sells tickets to its matches. Posters announcing upcoming chess tour-
naments are certainly a form of expression; the club is sending a mes-
sage to the general public. However, such 'expression is commercial
speech, and "[tihe Constitution . . . accords a lesser protection to
commercial speech than to other constitutionally guaranteed
protection."

35

The first factor will be fully implicated for groups engaging in a
form of fully protected expression, such as political speech. Thinking
again of the chess club, imagine that a candidate in a local election is a

33. See Dale, 530 U.S. at 648 ("The First Amendment's protection of expressive
association is not reserved for advocacy groups. But to come within its ambit, a group
must engage in some form of expression, whether it be public or private.").

34. See Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n of New York,
447 U.S. 557 (1980).

35. Id. at 562-63.
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member of the chess club. The chess club may wish to support her
candidacy and put up posters showing the club's endorsement: "Vote
for Chess Club Member Jane!" Such expression is fully protected
speech; it is group political expression, lying at the core of the First
Amendment. 3 6 The strength of the club's claim to protected expres-
sion, as measured by this first factor, will therefore be greater than for
commercial speech.

In addition to the kind of activity in which the association is en-
gaged, a second factor, the strength of the government's interest, also
comes into play. Evaluating the strength of the government interest
merely looks at the importance of the end the state seeks to achieve.
Is the government interest merely aesthetic,37 or is there some more
pressing end sought, such as remedying the effects of past discrimina-
tion?38 As the government's interest in any individual case of group
expression increases, the likelihood that the group will prevail in as-
serting its First Amendment expressive association claim diminishes.
If the hypothetical chess club were engaging in commercial expres-
sion, for example, putting up posters advertising an upcoming tourna-
ment, and the relevant government interest in banning these posters
was based on the general public's dislike for the poster design, the
government interest in this case would be negligible. The chess club
would prevail if the city sought to prevent the chess club from putting
up its posters for this reason. If the city sought to prevent these pos-
ters from being put up because the poster ink was toxic and posed a
public health hazard, however, then the government interest would be
greater and would trump the club's First Amendment rights.

The degree of intrusiveness of the government action, the third
factor relevant to examining an expressive association claim, can be
understood as measuring the extent to which the government action
interferes with an association's protected activities. Some government
actions directly target a message or means of expression by a group,
by banning distribution of handbills, 39 for example, or by forbidding
certain forms of political speech. Generally, the more the government
action interferes with a group's protected speech, the more likely the

36. See California Democratic Party v. Jones, 530 U.S. 567, 574 (2000) ("Represen-
tative democracy in any populous unit of governance is unimaginable without the abil-
ity of citizens to band together in promoting among the electoral candidates who
espouse their political views.").

37. See, e.g., City Council v. Taxpayers for Vincent, 466 U.S. 789, 790 (1984) (recog-
nizing aesthetics as a valid state interest).

38. See, e.g., Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 25, 28, 30
(1971) (upholding trial court's imposition of remedial integration plan including ratios
of white and black students, pairing of school zones, and forced bussing to remedy the
effects of intentional discrimination by school authorities).

39. See Schneider v. State, 308 U.S. 147, 162 (1939).
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group to prevail in its expressive association claim. A government
regulation that prevented the chess club from blaring an ad for a tour-
nament from loudspeakers at three in the morning in a residential
neighborhood, while certainly affecting the group's speech, is not espe-
cially intrusive and would be constitutional. If the state banned all
speech about chess, by contrast, such action would be unconsti-
tutional.

Certain government acts, however, do not target specific expres-
sion or means of speech by a group, but rather affect how the group
functions overall, and as a consequence its ability to engage in expres-
sion generally. The government might require a group to disclose a
list of its members,4 0 for example, or might open its elections to the
general public.4 In such cases, no particular expressive act is
targeted, but the group's ability to engage in protected expressive as-
sociation can certainly be implicated.

Government actions that may unconstitutionally infringe
upon [freedom of association] can take a number of forms.
Among other things, government may seek to impose penal-
ties or withhold benefits from individuals because of their
membership in a disfavored group; it may attempt to require
disclosure of the fact of membership in a group seeking ano-
nymity; and it may try to interfere with the internal organi-
zation or affairs of the group. 42

Pulling these three factors together, the strength of the associa-
tion's claim to expression and the degree of intrusiveness of the gov-
ernment action are balanced against the government's asserted
interest in determining the strength of an organization's claim of ex-
pressive association in any individual case.43 Government actions
that do not affect any specific expression of a group can be more intru-
sive (or a less important government interest will be required) with
respect to groups whose general character is not expressive, who en-
gage in little or no fully protected expression. If the government
sought to compel disclosure of the chess club's membership lists, for
example (a government act that does not have anything to do with
expression directly), courts might not find such a request unconstitu-
tional, even if the club happened to be engaged in some form of pro-
tected expression. The more the club engaged in protected expression,
however-that is, the more the club's general character was expres-
sive-the less likely that such compelled disclosure by the government
would succeed. Such a request for membership lists from the NAACP,

40. See Patterson, 357 U.S. at 466.
41. See Jones, 530 U.S. at 589.
42. Roberts, 468 U.S. at 622-23 (citations omitted).
43. See supra notes 29-30 and accompanying text.
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however, most of whose activities are a form of protected expression, is
likely to fail, due to the strength of the association's general claim to
expression through its various activities.4 The government interest
is presumably the same in both cases. What varies is the strength of
the group's claims to protected expression, and the degree to which the
government action-here, compelled disclosure of membership lists-
intrudes on such expression.

C. Focus ON THE GROUP VERSUS Focus ON THE GROUP ACTMTY

This description of expressive association centers for the most
part on the acts performed by a group-are they expressive acts?-
and not the status of the group-is it an expressive association? Such
a description seems appropriate in most cases for a number of reasons.
First, most groups do not come together solely for one reason. Some
members of the chess club may have joined to show support for Jane.
Others may just want to play chess. To the extent that determining
whether a group is expressive will focus on why its members have
come together, such an inquiry will likely be uninformative and futile.
Much as inquiring into the legislative intent behind any law, 45 there
could be as many reasons as there are members.

Second, it is difficult to imagine an association that cannot engage
in protected expression in some shape or form. Common sense sug-
gests that the most categorically non-expressive association-
whatever that might be-could perform some protected expressive
act, like make a campaign contribution or put a candidate's poster in
its window. It would be hard to argue that such an activity was not
expressive, or was somehow undeserving of First Amendment protec-
tion, just because undertaken by a group of people instead of an indi-
vidual. Or that a campaign poster in a home window is protected
speech, but the same poster in a store window is not.

Third, and most importantly, any inquiry into whether an associ-
ation is expressive (i.e. its status) will necessarily focus on what the
association does, its expressive acts. How else could one possibly de-
termine if an association were expressive? By classifying a group on
the basis of what it does, instead of what it is, it becomes clear that no
organization is completely expressive or categorically non-expressive.
Even highly expressive associations, such as lobby groups, must en-
gage in some non-expressive activities outside the scope of First
Amendment protection, such as paying its employees or repairing a

44. Patterson, 357 U.S. at 462.
45. Erie v. Pap's A.M., 529 U.S. 277, 292 (2000) (noting that the Court doesn't gen-

erally look into motivations of legislators: "[Tihis Court will not strike down an other-
wise constitutional statute on the basis of an alleged illicit motive").
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broken office chair. These non-expressive acts do not somehow be-
come deserving of First Amendment protection simply because of the
general character of the group.

D. ROBERTS AND HURLEY IN CONTEXT

1. Roberts v. United States Jaycees4 6

On its face, Roberts looks a lot like Dale. The Jaycees sought to
exclude women, in violation of a state public accommodations law,
much as BSA sought to exclude homosexuals. The main difference, of
course, is that Roberts comes out the other way. Application of the
Minnesota Human Rights Act to the Jaycees was not found to violate
the Jaycees' constitutional right of expressive association, unlike ap-
plication of the New Jersey public accommodations law to BSA. These
different outcomes can be understood in light of the different factors
relevant to expressive association present in each case.

The Court in Roberts announced that the Jaycees was an organi-
zation that clearly engaged in expressive association: "In view of the
various protected activities in which the Jaycees engage[d], [the First
Amendment wa]s plainly implicated in this case." 47 Those "protected
activities" included a "variety of civic, charitable, lobbying, fundrais-
ing, and other activities worthy of constitutional protection under the
First Amendment ... "48 Moreover, from the fact that a "'not insub-
stantial part' of the Jaycees' activities constitute[d] protected expres-
sion on political, economic, cultural, and social affairs,"4 9 the strength
of the Jaycees' expressive claim was deemed quite strong. The
Jaycees was a group doing the kinds of things that the First Amend-
ment protects.

However, the Jaycees lost its claim of expressive association and
was forced to include women as full members. Why? Because "[tihere
[wals ... no basis in the record for concluding that admission of wo-
men as full voting members [would] impede the [Jaycees'] ability to
engage in these protected activities or to disseminate its preferred
views."50 That is, no matter how strong the Jaycees' First Amend-
ment claim was, the Court found that forcing admission of women as
full voting members was simply not intrusive. According to the Court,
"[T]he Jaycees . . . failed to demonstrate that the [Minnesota law]
impose[d] any serious burdens on the male members' freedom of ex-

46. 468 U.S. 609 (1984).
47. Roberts v. United States Jaycees, 468 U.S. 609, 622 (1984) (citation omitted).
48. Roberts, 468 U.S. at 626-27.
49. Id. at 626 (quoting United States Jaycees v. McClure, 709 F.2d 1560, 1570

(1983), rev'd sub nom. Roberts v. United States Jaycees, 468 U.S. 609 (1984)).
50. Id. at 627.
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pressive association [by forcing the inclusion of women]. "51 The
Jaycees' expression was just not seriously implicated by the chal-
lenged governmental action.

Furthermore, the state interest in Roberts, "eliminating discrimi-
nation [against women] and ensuring its citizens equal access to pub-
licly available goods and services,"5 2 was found to be compelling, a
"goal [ ] which ... plainly serves compelling state interests of the high-
est order."53 In sum, while the Jaycees was engaged in protected ex-
pressive activities, the government action in this case was found to be
minimally intrusive and was further counteracted by the strength of
the government interest.

In a sense, Roberts can be understood as an expressive association
case which did not really implicate the First Amendment. By finding
that the Jaycees' expressive rights were not (seriously) burdened, that
the government was not intruding on protected expression, the gov-
ernment action in forcing women to be admitted as full voting mem-
bers looked like any of the other various non-First Amendment ways
in which the government interacts with groups like the Jaycees, such
as enforcing building codes or requiring a liquor license. Of course,
the Court stated that there was no "serious" burden on Jaycees' ex-
pression, suggesting there might have been some incidental abridg-
ment of protected expression, and explaining why the Court went on
to find a compelling state interest to compensate for this minimal
intrusion.

54

2. Hurley v. Irish-American Gay, Lesbian and Bisexual Group of
Boston 55

Unlike Roberts, Hurley does not at first glance look a lot like Dale.
The organizers of a St. Patrick's Day parade wanted to exclude a ho-
mosexual contingent ("GLIB") from marching in the parade "to ex-
press pride in their Irish heritage as openly gay, lesbian, and bisexual

51. Id. at 626.
52. Id. at 624.
53. Id.
54. Douglas Linder makes this point in reverse. See Linder, 82 MICH. L. REV. at

1891-92. Linder points out that if the state's interest is compelling, and the statute is
the least restrictive means available, then the discussion of why the admission of wo-
men will not seriously affect the Jaycees' expression is superfluous. However, I ask the
reverse: If the First Amendment burden on the Jaycees was negligible, then why apply a
form of strict scrutiny and seek a compelling state interest at all? I believe the reason is
two-fold. First, because the First Amendment rights of the Jaycees were implicated to
some small extent, while there were merely no "seriously burdens" on the Jaycees' First
Amendment rights. Second, because in expressive association cases the Court tends to
engage in a kind balancing between the rights of the association and the interest of the
government, as discussed above. See supra notes 29-30 and accompanying text.

55. 515 U.S. 557 (1995).
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individuals."56 The Hurley Court found that the parade was "a form of
expression, not just motion,"57 even though it did not contain a "nar-
row, succinctly articulable message."58 Application of the Massachu-
setts public accommodations law, forcing the parade organizers to
include the gay marching contingent, was found to violate the parade
organizers' First Amendment rights, similar to the outcome in Dale.

While Hurley did not present itself as an expressive association
case, 59 it can be understood in terms of the factors outlined above.
Hurley concerned a parade, a group of people doing something that the
Court tells us is a form of expression. Although a parade does not
express a single message, but rather "combin[es] multifarious
voices," 60 it is a group of people coming together for no other reason
than to engage in what the Court has repeatedly said is protected ex-
pression. 61 Thus, similar to the Jaycees in Roberts and BSA in Dale,
the parade in Hurley was a group with a strong claim to protected
expression.

The challenged government action, however, forcing inclusion of a
contingent marching for Irish gay pride, was found to be highly intru-
sive, an impermissible alteration of the parade organizers' protected
expression, unlike the forced inclusion of women in Roberts. While the
parade organizers were "rather lenient in admitting participants," 62

they still retained the right to control the content of their expression,
the messages broadcast by the parade. Thus, the Court found that
application of the state antidiscrimination law would have unconstitu-
tionally forced the organizers to express GLIB's message and alter
their own expression: "[W]hen dissemination of a view contrary to
one's own is forced upon a speaker intimately connected with the com-
munication advanced, the speaker's right to autonomy over the mes-
sage is compromised." 63

Examining the final factor, the strength of the state interest,
there is another marked departure from Roberts and a foreshadowing
of Dale. While eliminating discrimination against women was found
to be a goal "of the highest order," here the Court does not give much

56. Hurley v. Irish American Gay, Lesbian, and Bisexual Group of Boston, 515
U.S. 557, 561 (1995).

57. Hurley, 515 U.S. at 568.
58. Id. at 569.
59. The Court in Hurley doesn't refer to the parade as an "expressive association,"

though the courts below did, see id. at 564-66; see also Dale, 530 U.S. at 659 ("[We did
not explicitly deem the parade in Hurley an expressive association.").

60. Hurley, 515 U.S. at 558.
61. See, e.g., Gregory v. City of Chicago, 394 U.S. 111, 112 (1969) (finding that a

"march, if peaceful and orderly, falls well within the sphere of conduct protected by the
First Amendment").

62. Hurley, 515 U.S. at 569.
63. Id. at 576.
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weight to the state's interest.6 4 We are told that the state's objective,
"forbidding acts of discrimination toward certain classes"-presuma-
bly homosexuals-cannot be used in this case to directly target ex-

pression.6 5 Of course, forbidding discrimination against women was

precisely the interest at stake in Roberts. Furthermore, as I will ar-

gue below, this cannot be true for all "classes," and the state's interest

in eradicating elimination can be seen to correspond with the identity

of the victim group. However, the Court has made clear that it does

not view the state's interest in eradicating discrimination against

homosexuals as compelling. 6 6 In sum, the group in Hurley was en-

gaged in protected activities, as was the case in Roberts; unlike Rob-
erts, the government action was found to be highly intrusive; and the

state's interest here was not deemed compelling.

It is relevant in Hurley that the parade organizers did not wish to

exclude all homosexuals from marching, but rather merely wished to

exclude a homosexual contingent marching with a banner to express

gay pride.6 7 The parade organizers' claim to exclude a group of people

from the parade whose inclusion would in no way affect the or-

ganizers' expression-such as if they wished to exclude all homosexu-

als-would be extremely weak, and would presumably fail. By way of

comparison, in Invisible Empire of the Knights of the Ku Klux Klan v.

Town of Thurmont,68 the Ku Klux Klan organized a march and

wanted to exclude blacks from participating at all, claiming their mere

presence in the parade would interfere with their expression. Because

the parade organizers' message was of white supremacy, and because

"the KKK's message of white separatism would be destroyed if blacks

were to march with them,"6 9 the parade organizers were successful in

64. Most of the discussion of the state interest in Hurley centers around how the
state is trying to change the speaker's message in order to prevent discrimination. As

such, the Court can be understood as setting forth the principle that changing a group's

expression is never a valid state interest. Much of the discussion in California Demo-
cratic Party v. Jones, 530 U.S. 567 (2000), is similar. In Jones, the problem with the

ballot initiative in question, forcing political parties to open their primaries to nonmem-

bers, was that it intended to force political parties to favor candidates with more "mod-

erate" positions. "Such forced association has the likely outcome-indeed, in this case
the intended outcome-of changing the parties' message. We can think of no heavier

burden on a political party's associational freedom." Id. at 581-82. As I will argue be-

low, however, discrimination can be a form of expression, and thus application of an

antidiscrimination law to a group wishing to intentionally express a discriminatory
message necessarily involves the government targeting expression. I do not think, how-

ever, that in all instances the outcome will be the same as in Hurley, Jones, and Dale.

65. Hurley, 515 U.S. at 578-79.
66. See infra Section 1V(B).
67. See Hurley, 515 U.S. at 572.
68. 700 F. Supp. 281 (D. Md. 1988).

69. Invisible Empire of the Knights of the Ku Klux Klan v. Town of Thurmont, 700
F. Supp. 281, 289 (D. Md. 1988).
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their constitutional claim to exclude blacks from marching in the
parade. Unlike Hurley, the organizers in Thurmont sought to com-
pletely exclude a group of people because their mere presence would
interfere with the group's protected expression.

II. THE ONGOING FREE SPEECH VERSUS CIVIL RIGHTS
DEBATE

Most expression association cases do not involve any conflict be-
tween speech and equality. In NAACP v. Alabama ex rel. Patterson,7 0

for instance, there was no claim that the NAACP's expression in-
fringed on anyone's civil rights. By contrast, cases like Roberts, Hur-
ley, and Dale involve a group's expression and the effect this
expression has on someone's right to equality, his or her right to be
free from discrimination.

The conflict between the Scouts' right to free speech and James
Dale's right to equality that lies at the core of Dale is one that has
gone on for some time. The discussion of the debate is aimed neither
at resolving the conflict nor at showing which side I believe to have
the better position. I want to focus on the debate between civil rights
and free speech in order to put Dale in another context, and in order to
establish what I think are the implications of its holding for this de-
bate and for future cases.

It is doubtful that there is any resolution of this debate in sight.
The conflict between speech and equality reflects a fundamental dif-
ference in values between, on the civil rights/equality side, considera-
tion towards others; and, on the free speech/civil libertarian side, tol-
eration of others' views.7 1 Choosing sides in this debate can be seen as
a question of preference for one of two principles that are not in es-
sence reconcilable; 7 2 at least, no one yet seems to have offered a solu-
tion acceptable to everyone. In realpolitik terms, however, there will
be some rule at any given moment, a legal standard favoring one side
or the other. There will be an answer to the question, which does the
constitution value more highly, equality or liberty, in any one in-

70. 357 U.S. 449 (1958).
71. See Mari J. Matsuda, Public Response to Racist Speech: Considering the Vic-

tim's Story, 87 MICH. L. REV. 2320, 2341 (1989) ("Prohibiting dissemination of ideas of
racial superiority or hatred is not easily reconciled with American concepts of free
speech.").

72. Nadine Strossen disagrees and thinks the debate is resolvable: "Those who
frame the debate in terms of this false dichotomy [between free speech and equality]
simply drive artificial wedges between would-be allies in what should be a common ef-
fort to promote civil rights and civil liberties." Nadine Strossen, Regulating Racist
Speech on Campus: A Modest Proposal?, 1990 DuKE L.J. 484, 489 (1990). It is doubtful,
however, if what she offers as a solution-allowing some banning of direct racial epi-
thets-would satisfy everyone.
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stance. Which has greater weight, the right of a group to express a
discriminatory message, or the right of an individual to be free from

discrimination? Dale is a case that speaks directly to these questions.

A. THE CONTEXT OF THE DEBATE

In addition to antidiscrimination laws, two other areas where the

debate between free speech and civil rights has been taken place are

Title VII workplace harassment law and campus speech codes (or

campus antidiscrimination policies). 73 What these areas have in com-
mon is the argument over whether some government interference with

speech or expression is permissible because of its effect on others. As

one commentator aptly phrased the issue in the debate over Title VII:

"If one believes that in the pursuit of equality, the government can

suppress ... speech because of the point of view it expresses and the

offense that this point of view causes, then one would have no trouble
with harassment law."7 4 Civil libertarians generally argue that all (or
virtually all) abridgment of free expression is unjustifiable, and those

favoring civil rights see some abridgment of harmful expression (such

as racial epithets) as necessary. Whether banning or otherwise regu-

lating some expression is appropriate can be viewed both as a norma-
tive question, whether banning some speech is desirable; and as a

question of constitutional law, a positive inquiry into the constitu-
tional limitations to such a ban.

In Title VII workplace harassment law, the debate has focused on

whether some speech or expression that has the effect of creating a
hostile work environment should be proscribed. Title VII does not on
its face discuss harassment;7 5 rather, its text addresses discrimina-
tion. 76 Courts, however, "have interpreted Title VII's definition of dis-

73. Thomas Grey suggests that using a term like "speech code," as opposed to
something less pejorative such as "antidiscrimination policy," can indicate one's view

against such policies. See Thomas C. Grey, How to Write a Speech Code Without Really
Trying: Reflections on the Stanford Experience, 29 U.C. DAvis L. REV. 891, 891-92 (1996)

(noting that once the judge called the Stanford antidiscrimination policy a "speech
code," it was clear how he was going to come out on the issue). While I use the term
"speech code" here (primarily for the sake of brevity), I in no way wish to suggest that I
am opposed to such policies or favor the libertarian side of the debate.

74. Eugene Volokh, Freedom of Speech and Workplace Harassment, 39 U.C.L.A. L.
REV. 1791, 1797 (1992).

75. See 42 U.S.C. § 2000e-2(a)(1) (1994); see generally Volokh, 39 U.C.L.A. L. REV.
at 1798-1807 (describing Title VII law).

76. 42 U.S.C. § 2000e-2(a) reads:
It shall be an unlawful employment practice for an employer (1) to fail or refuse
to hire or to discharge any individual, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's race, color, religion, sex, or national
origin; or (2) to limit, segregate, or classify his employees or applicants for em-
ployment in any way which would deprive or tend to deprive any individual of
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crimination as an expansive concept which includes the practice of
creating a [hostile] working environment." 77 Such an environment
can be created by another worker's speech or expression.7 8 To the ex-
tent that Title VII has been understood to make such harassing ex-
pression illegal, there can be a conflict with the First Amendment.

The tension present in Title VII is similar to that in Dale: the
right to make harassing comments in conflict with the right to be free
from such speech and the discrimination it causes. Of course, there is
no First Amendment concern if private employers institute their own
policies burdening workers' free speech. A private employer could in-
stitute a policy forbidding all speech about religion without violating
the First Amendment, for example, while such a ban by the govern-
ment would be impermissible. 79 There is the fear, however, that the
possibility of employer liability under Title VII for a worker's harass-
ing speech creates incentives for private employers to institute the
kind of restriction on expression that the government could never
mandate directly.8 0

The debate over campus speech codes is similar. Should (and can)
a university ban forms of expression that have the effect of creating a
hostile learning environment for some students? For public universi-
ties, such a ban on expression is state action directly implicating the
First Amendment. 8 1 Private schools, like private employers are not
state actors for First Amendment purposes, but they may also face
legal action for imposing codes that regulate students' expression.8 2

Additionally, private schools receiving federal funding may be re-
quired to prevent harassment in education, much like Title VII work-

employment opportunities or otherwise adversely affect his status as an em-
ployee, because of such individual's race, color, religion, sex, or national origin.

42 U.S.C. § 2000e-2(a).
77. Volokh, 39 U.C.L.A. L. REV. at 1798-99 (quoting Rogers v. EEOC, 454 F.2d 234,

238 (5th Cir. 1971)); see also Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57 (1986).
78. Volokh, 39 U.C.L.A. L. REV at 1800-07 and cases cited therein. Of course, non-

expressive acts which are clearly unprotected by the First Amendment can also create a
hostile work environment in violation of Title VII, such as unwanted touching as a form
of sexual harassment.

79. See Connick v. Meyers, 461 U.S. 138, 142-54 (1983).
80. Volokh, 39 U.C.L.A. L. REV at 1809-11.
81. See, e.g., Doe v. University of Michigan, 721 F. Supp. 852 (E.D. Mich. 1989)

(invalidating the University of Michigan's policy on discrimination and discriminatory
harassment on First Amendment grounds).

82. See Corry v. Stanford, No. 740309 (Cal. Super. Ct. Santa Clara County, Feb.
27, 1995), available at http://www.law.stanford.edu/library/special/corrytoc.shtml (last
visited Feb. 17, 2002) (invalidating Stanford's antidiscrimination policy under Califor-
nia's Leonard Law, applying the First Amendment to the disciplinary policies of private
universities). See generally Grey, 29 U.C. DAvis L. REV. at 891-969 (discussing the
Stanford experience).
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place harassment law.8 3 As with Title VII, then, a similar tension

emerges, between the right of students to make discriminatory and

harassing statements, and the right of other students to be free of

such discrimination and harassment.

There is an interesting relationship between restrictions on ex-

pression in the workplace and in the university, in terms of free

speech rights and the right to be free from discriminatory expression.

Some authors have argued that due to the heightened importance of

free expression to academic debate, "hate speech should receive spe-

cial protection within the university community."8 4 The argument

that speech in a work environment, unlike expression in a university,

is not all that free to begin with has been made as well.8 5 It has also

been noted that the state's interest in preventing discrimination in

both the workplace and'in educational institutions may be greater

than it is in preventing discrimination in other contexts.8 6

B. THE TERMS OF THE DEBATE

The following sets of quotations provide a good introduction to the

two opposing sides of the debate to be discussed in this section.

Charles R. Lawrence and Kinsley R. Browne, for example, display dif-

ferent views on the harm that expression can cause:

There is a great difference between the offensiveness of

words that you would rather not hear-because they are la-

beled dirty, impolite, or personally demeaning-and the in-

jury inflicted by words that remind the world that you are
fair game for physical attack, evoke in you all of the millions

of cultural lessons regarding your inferiority that you have so

painstakingly repressed, and imprint on you a badge of servi-
tude and subservience for all the world to see.8 7

No one disputes that harm can flow from much of the ex-

pression regulated in harassment cases. However, the fact

83. See Davis v. Monroe County Bd. of Educ., 526 U.S. 629, 633 (1999) (private

damages action may lie against a school board receiving federal funds for student-on-

student harassment if such harassment is "so severe, pervasive and objectively offen-

sive that it effectively bars the victim's access to an educational opportunity or benefit"

and the funding recipient acts with "deliberate indifference to known acts of harass-

ment."). But see UWM Post, Inc. v. Bd. of Regents of the Univ. of Wisc., 774 F. Supp.

1163, 1177 (E.D. Wisc. 1991) (rejecting the Title VII analogy to education).

84. Strossen, 1990 DuKE L.J. at 503.

85. See Mary Becker, How Free Is Speech at Work?, 29 U.C. DAviS L. REV 815, 858-

59 (1996).

86. See Volokh, 39 U.C.L.A. L. REv. at 1807-18.

87. Charles R. Lawrence, If He Hollers Let Him Go: Regulating Racist Speech on

Campus, 1990 DuKE L.J. 431, 461 (1990).
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that some harm may flow from speech is not adequate justifi-
cation for regulating it.88

And Mari J. Matsuda and the Scouts themselves paint disparate
pictures of how the State should respond to certain expression:

Failure to hear the victim's story results in an inability to
give weight to competing values of constitutional dimension.
The competing values recognized... are equality, liberty, and
personality.

8 9

It cannot be true that states automatically have a com-
pelling interest in applying "all extant categories of discrimi-
nation" contained in state law in every possible instance. 9 0

On the normative side of the debate, asking whether some expres-
sion should be banned or otherwise regulated by the government be-
cause of its effect on others, there are two main differences between
those who are opposed to restricting expression and those who feel
such restrictions may be appropriate: a focus on the speaker, as op-
posed to the audience; 9 1 and an emphasis on the harm caused, rather
than a focus on abstract rights.9 2

Those on the civil rights side of the debate focus primarily on the
harm than can be caused by some expression, the effect that harassing
or discriminatory speech can have on the listener. 93 This is not a
harm that is in any way abstract; it is concrete and tangible, like the
harm caused by a fist or a brick, and the injury that results is unques-
tionably real. "Racist hate messages, threats, slurs, epithets, and dis-
paragement all hit the gut of those in the target group."94 Analogizing
the damage caused by discriminatory expression to mere "insults"
completely misses the point, proponents of the equality side of the de-
bate argue:

88. Kingsley R. Browne, Title VII as Censorship: Hostile-Environment Harassment
and the First Amendment, 52 OHIO ST. L.J. 481, 524 (1991).

89. Matsuda, 87 MICH. L. REV. at 2376-77.
90. Brief for Petitioners at 18, Boy Scouts of Am. v. Dale, 530 U.S. 640 (No. 99-

969).
91. Those on the civil rights side of the debate often use the term "victim" instead

of "audience." See, e.g., Matsuda, 87 MICH. L. REV. at 2341.
92. I present the debate in its most polarized terms; of course, not all who consider

themselves civil libertarians espouse all the views I outline here, and the same is true
for those on the civil rights side of the equation.

93. Compare Grey, 29 U.C. DAVIs L. REV. at 908-09 (in which the author's focus onthe victim can be seen in his noting that even an isolated act on the part of any one
speaker, cumulatively, can constitute harassment), with Browne, 52 OHIO ST. L.J. at
489 ("A supervisor who refers to subordinates by terms such as 'dumb bastard,' 'dumb
bitch,' 'fat bastard,' 'red-headed bastard,' and 'black bastard' cannot be fairly said to
have discriminated against the woman and the black in favor of the fat, dumb, and red-
headed employees.").

94. Matsuda, 87 MICH. L. REV. at 2332.
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What courts have thus far failed to recognize is that racial
insults are in no way comparable to statements such as, "You
are a God damned woman and a God damned liar," which the
Restatement gives as an example of a "mere insult." Racial
insults are different qualitatively because they conjure up the
entire history of racial discrimination in this country.95

Those who believe that such harm is comparable to other insults,
and that the expression that causes such harm is no more proscribable
than any other form of "speech," are often simply insensitive. "[M]any
civil libertarians who urge that the first amendment prohibits any
regulation of racist speech have given inadequate attention to the tes-
timony of individuals who have experienced such speech-these civil
libertarians fail to comprehend both the nature and extent of the in-
jury inflicted from such speech."96

Furthermore, not only is this a different kind of harm from other
forms of verbal injury, from mere insults, but such injury can have
physical manifestations as well.9 7 Of vital importance in arguing for
the need to ban some forms of discriminatory speech is the link be-
tween discriminatory expression and violence against those same
groups.98 The relationship between discriminatory expression and vi-
olence is related to the notion that racism and other forms of discrimi-
nation are a set of learned behaviors that can be dis-acquired, and
banning such speech is one way in which this can be accomplished. 9 9

Thus, one author has argued for the creation of a tort action for some
forms of discriminatory epithets, 10 0 noting that "[i]ncreasing the cost

95. Richard Delgado, Words That Wound: A Tort Action For Racial Insults, Epi-
thets, and Name-Calling, 17 HARV. C.R.-C.L. L. REV. 133, 157 (1982) (citation omitted);
see also Grey, 29 U.C. DAVIS L. REV. at 936-37 (noting that stigma itself can be a cogni-
zable injury: "[W]e now have firmly embedded in our formal legal doctrine the basic
human point that bigotry works much of its evil on the hearts and minds of its victims
by the message it sends and continually reinforces").

96. Lawrence, 1990 DuKE L.J. at 457 (emphasis added).
97. See Matsuda, 87 MICH. L. REV. at 2336 ("The negative effects of hate messages

are real and immediate for the victims. Victims of vicious hate propaganda have exper-
ienced physiological symptoms and emotional distress ranging from fear in the gut,
rapid pulse and difficulty breathing, nightmares, post-traumatic stress disorder, hyper-
tension, psychosis, and suicide."). An analogous argument-that the kind of injury in-
volved is sui generis-was put forth by the dissenters in the flag burning cases. See
Texas v. Johnson, 491 U.S. 397, 422 (1989) ("[Tlhe American flag has occupied a unique
position as the symbol of our Nation, a uniqueness that justifies a governmental prohi-
bition against flag burning in the way respondent Johnson did here.").

98. See Matsuda, 87 MICH. L. REV. at 2330-31 ("Members of target-group communi-
ties tend to know that racial violence and harassment is widespread, common, and life-
threatening; that 'the youngsters who paint a swastika today may throw a bomb to-
morrow.'"); see also Grey, 29 U.C. DAVIS L. REV. at 906. Arguments linking expression
and violence have also been made by those seeking to outlaw pornography. See, e.g.,
ANDREA DWORKIN, PORNOGRAPHY: MEN POSSESSING WOMEN (1981).

99. See Matsuda, 87 MICH. L. REV. at 2361.
100. Delgado, 17 HARv. C.R.-C.L. L. REV. at 133.
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of racial insults thus would certainly decrease their frequency." 10

"Because racial attitudes of white Americans 'typically follow rather
than precede actual institutional or legal alteration,' a tort for racial
slurs is a promising vehicle for the eradication of racism."' ° 2

Civil libertarians, generally opposed to banning expression, focus
instead on the importance of free speech as an abstract right. "Even a
limitation that has a direct impact upon only a discreet category of
speech may have a much more pervasive indirect impact-by under-
mining the first amendment's moral legitimacy."'10 3 Any infringement
on the freedom of speech, it is argued, even what might be considered
the most objectionable forms of expression such as racial epithets, will
lead down a slippery slope to the unacceptable compromise of First
Amendment principles.' 0 4 Those who oppose restricting expression
object to the heavy-handedness of programs such as Title VII and
campus speech codes, arguing that too much speech will inevitably be
banned. 10 5 Cases are often discussed in which expression and behav-
ior that seem wholly unobjectionable are found to violate an expres-
sion-restricting law, highlighting the potential for abuse in any
restriction on expression.' 0 6 It is even argued that banning some of-
fensive speech may have the opposite effect of what is intended and
actually increase bigotry and discrimination. 10 7 Civil libertarians ar-
gue it is not an insensitivity to the degree and kind of harm that be-
falls the victims of discrimination that is behind their views;' 0 8

rather, it is the belief that the cost of abridging First Amendment free-
doms is simply too great a price to pay.

101. Id. at 148.
102. Id. at 149 (quoting GUNNAR MYRDAL, AN AMERICAN DILEMMA xliii (1944)).
103. Strossen, 1990 DUKE L.J. at 522.
104. See id. at 536-41 ("History demonstrates that if the freedom of speech is weak-

ened for one person, group, or message, then it is no longer there for others."); see also
Browne, 52 OHIO ST. L.J. at 507; Strossen, 1990 DuKE L.J. at 537.

105. See Browne, 52 OHIO ST. L.J. at 528 ("The concern that the government might
use the censorship of particular words as a pretext to shut off unpopular views is a
serious threat in harassment cases."); see also Volokh, 39 U.C.L.A. L. REV. at 1816 (not-
ing that "harassment law can suppress individual incidents of offensive speech, even
when they do not actually create a hostile environment," in the context of discussing
Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp, 1486 (M.D. Fla. 1991), and Snell
v. Suffolk County, 611 F. Supp. 521 (E.D.N.Y. 1985), affd, 782 F.2d 1094 (2d Cir. 1986));
Strossen, 1990 DUKE L.J. at 521 (noting that "any regulation, even one narrowly drawn,
will entail discretion and thus will involve an inevitable danger of arbitrary or discrimi-
natory enforcement").

106. See, e.g., Browne, 52 OHIo ST. L.J. at 508-10 (discussing Tunis v. Corning Glass
Works, 747 F. Supp. 951 (S.D.N.Y. 1990)).

107. See Stroessen, 1990 DuKE L.J. at 554. Cf. Grey, 29 U.C. DAvis L. REV. at 895,
900-01 (noting there has been some backlash at universities that have instituted what
have been seen as kinds of speech codes).

108. See Id. at 539 nn.283-84, 540-41 (noting those who have been victims of forms
of discrimination and hate speech but who nevertheless take a civil libertarian view).
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One area in which those on opposite sides of the debate disagree
is on how to react to incidents of harmful speech, 10 9 whether more
speech can effectively counter hurtful expression. Those who argue
that more expression is an ineffective tool in combating discriminatory
expression focus on the effects of harmful speech on disrupting the
normal functioning of the marketplace of ideas: "Racism is an epi-
demic infecting the marketplace of ideas and rendering it dysfunc-
tional."11 0 There is recognition of fact that victims of discrimination
are often in a less powerful position than the speaker:

"More speech" frequently is useless because it may provoke
only further abuse or because the insulter is in a position of
authority over the victim.... When victimized by racist lan-
guage, victims must be able to threaten and institute legal
action, thereby relieving the sense of helplessness that leads
to psychological harm and communicating to the perpetrator
and to society that such abuse will not be tolerated, either by
its victims or by the courts.'

In contrast, civil libertarians often argue that the answer to all

forms of speech we oppose is more speech, and that the Constitution
protects even the most offensive and odious forms of expression." 2

"[We need a free marketplace of ideas, open even to the most odious
and offensive ideas and expressions, because truth ultimately will tri-
umph in an unrestricted marketplace."11 3 Free speech is valuable not
merely as an abstract right, but can also serve to remedy problems
like discrimination. 1

1
4 Support for the broad proposition that the so-

109. See Matsuda, 87 MICH. L. REV. at 2327 ("The typical reaction to target-group
members to an incident of racist propaganda is alarm and immediate calls for redress.
The typical reaction of non-target-groups members is to consider the incidents isolated
pranks, the product of sick-but-harmless minds.").

110. Lawrence, 1990 DUKE L.J. at 468.
111. Delgato, 17 HARv. C.R.-C.L. L. REV. at 146-47.
112. See Village of Skokie v. Nat'l Socialist Party of Am., 373 N.E.2d 21, 25 (Ill.

1978) ("M]se of the swastika is a symbolic form of free speech entitled to first amend-
ment protection.").

113. Strossen, 1990 DUKE L.J. at 535.
114. See id. at 550 ('Those who share the dual goals of promoting racial equality and

protecting free speech must concentrate on countering racial discrimination, rather
than on defining the particular narrow subset of racist slurs that constitutionally might
be regulable."). The basic idea behind the civil libertarian marketplace of ideas argu-
ment is that people will hear that BSA, for example, engages in hate speech against
homosexuals, and will react negatively to BSA, forcing it to accept the consequences of
such a public reaction or change its views. There is some doubt in the time since Dale
has come down if this has been the case. Compare Discrimination by the Scouts, N.Y.
TIMES, Sept. 3, 2000, at Section 4, p. 10 (noting with approval the "swift public reaction"
against the Scouts' defense of their right to violate antidiscrimination laws), and Dennis
M. Mahoney, Boy Scouts' Stance on Gays Draws Fire From Reform Jews, COLUMBUS

DISPATCH, Jan. 10, 2001, at 4B (reporting that "[rieform Jews nationwide are being
urged to cut ties with the Boy Scouts because of the Scouts' refusal to admit homosexu-
als"), with Joyce Howard Price, Boy Scouts Grows to Record Enrollment; Gay-Rights
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lution to objectionable speech is more speech (and not banning speech)
can be found in many notable decisions by the Supreme Court. 115

Another area in which the two sides differ is their view of state
action. Proponents of civil rights focus on ways in which state inaction
in the face of discrimination tends to enforce the ideas of private big-
oted speakers and show tacit state approval for private discrimina-
tion. "The chilling sight of avowed racists in threatening regalia
marching through our neighborhoods with full police protection is a
statement of state authorization." 1 6 Such arguments often seek to
blur the line between public and private action. 1 17 Conversely, civil
libertarians often point to more traditional state action doctrine,
which tends to focus on positive acts undertaken by government actors
as necessary to show constitutional violations. 1 18

A final distinction concerns separating conduct from speech. 1 19

One traditional view of the speech/conduct distinction is that govern-
ment regulations that target acts are permissible, while those directed
at expression (or the expressive aspects of conduct) are not.120 One
author has argued, however, that Brown v. Board of Education,12 1

perhaps the most famous civil rights case in American history, is actu-
ally about prohibiting discriminatory expression. 122 Thus, the gov-
ernment can and does target expression in seeking to eradicate the

Groups Have Little Impact, WASH. TIMES, Sept. 4, 2000, at Al (reporting that BSA has
continued to grow since (and perhaps due to) BSA's defense of its right to exclude
homosexuals).

115. See Cohen v. California, 403 U.S. 15, 25 (1971) ("We cannot lose sight of the
fact that, in what otherwise might seem a trifling and annoying instance of individual
distasteful abuse of a privilege, these fundamental societal values are truly impli-
cated."); New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964); Abrams v. United
States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting).

116. Matsuda, 87 MICH. L. REV. at 2378.
117. See Lawrence, 1990 DuKE L.J. at 442-43 ("The goal of white supremacy is not

achieved by individual acts or even by the cumulative acts of a group, but rather it is
achieved by the institutionalization of the ideas of white supremacy.").

118. See, e.g., Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 164 (1978) (noting "[t]his
Court... has never held that a State's mere acquiescence in a private action converts
that action into that of the State").

119. I discuss this distinction here only briefly, as I do not believe it is essential to
understanding the debate or this paper; nor is such a distinction likely to help in sepa-
rating those things a government can constitutionally ban from those it cannot. See,
e.g., TRIBE, supra note 11, at 199 ("[Tlhe trouble with the expression-action or speech-
conduct distinction [is] apparent: by itself it has no determinative content."). Section III
of this article will address more fully the issue of discrimination as a form of expression.

120. See R.A.V. v. City of St. Paul, 505 U.S. 377, 389-90 (1992) ("Where the govern-
ment does not target conduct on the basis of its expressive content, acts are not shielded
from regulation merely because they express a discriminatory idea or philosophy.").

121. 347 U.S. 483 (1954).
122. See Lawrence, 1990 DuKE L.J. at 439 ("Brown held that segregated schools

were unconstitutional primarily because of the message segregation conveys-the mes-
sage that black children are an untouchable caste, unfit to be educated with white chil-
dren. Segregation serves its purpose by conveying an idea.") (citations omitted).
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evils of segregation. Opponents of restrictions on expression tend to
agree that the expressive content of discrimination is precisely the
reason that such expression is sought to be banned, and, therefore,
there is a problem with laws aiming to stem such expression. 12 3

The debate between free speech and equality can also be viewed
in positive terms: Does the First Amendment allow the government to
ban some forms of harmful expression in the workplace; are universi-
ties allowed to ban some forms of discriminatory expression? Those
who favor some form of restriction on expression tend to argue that
the federal constitution allows such a restriction and generally point
to the "fighting words" doctrine, a form of expression the Supreme
Court has said falls outside the umbrella of the First Amendment. 124

Proponents of such policies argue that by limiting a ban to include
only expression falling within categories of unprotected speech, such
bans are constitutional. 1 25 Some authors point to other areas of un-
protected speech, such as group defamation 12 6 or the captive audience
doctrine.127

The current categories of unprotected speech may be insufficient
to justify the expression banned by Title VII and campus speech codes,
civil libertarians counter. If any expression is to be banned, a new
category of unprotected speech must be created. 128 Such authors ar-
gue, for example, that the fighting words doctrine may no longer be
good law, 129 or may simply be insufficient to justify the expression
banned. 130 Furthermore, in R.A.V. v. City of St. Paul,13 1 the Supreme
Court held that it was impermissible viewpoint discrimination for a
city to ban only a subset of a proscribable form of expression on the
basis of the viewpoint expressed, casting further doubt on the permis-
sibility of banning only those fighting words involving discrimination
against selected groups.13 2

123. See Volokh, 39 U.C.L.A. L. REV. at 1831-32 (noting that speech is targeted in
Title VII precisely because of its communicative impact).

124. See Chaplinksy v. New Hampshire, 315 U.S. 568, 573 (1942).
125. See Grey, 29 U.C. DAVIs L. REV. at 903-04; Lawrence, 1990 DuKE L.J. at 461.
126. See Beauharnais v. Illinois, 343 U.S. 250 (1952); Lawrence, 1990 DuKE L.J. at

461 (offering such a rationale).
127. See Lawrence, 1990 DuKE L.J. at 461.
128. Browne, 52 OHIO ST. L.J. at 524; Volokh, 39 U.C.L.A. L. REV. at 1797.
129. See Strossen, 1990 DuKE L.J. at 508-514 (fighting words doctrine may no

longer be good law). But see Grey, 29 U.C. DAvis L. REV. at 914-15 (arguing that the
core of Chaplinksy is still good law).

130. See Browne, 52 OHIO ST. L.J. at 524; Volokh, 39 U.C.L.A. L. REV. at 1797.
131. 505 U.S. 377 (1992).
132. But see R.A.V. v. City of St. Paul, 505 U.S. 377, 389-90 (1992) (Stevens, J.,

concurring) ("Just as Congress may determine that threats against the President entail
more severe consequences than other threats, so St. Paul's City Council may determine
that threats based on the target's race, religion, or gender may cause more severe harm
to both the target and to society than other threats.").
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The majority and dissenting opinions in R.A. V., in fact, provide a
good example of two Justices presenting starkly opposing sides of the
debate described here. Justice Scalia, not often faulted for his dog-
matic adherence to the liberal civil rights agenda, writes for the
majority:

What makes the anger, fear, sense of dishonor, etc., produced
by violation of this ordinance distinct from the anger, fear,
sense of dishonor, etc., produced by other fighting words is
nothing other than the fact that it is caused by a distinctive
idea, conveyed by a distinctive message. The First Amend-
ment cannot be evaded that easily.133

Justice Stevens' concurring opinion, in contrast, focuses on the
civil rights side of the issue: "[Tihat harms caused by racial, religious,
and gender-based invective are qualitatively different from that
caused by other fighting words.., seems to me eminently reasonable
and realistic."1 34

C. ROBERTS AND HURLEY REEXAMINED

Roberts and Hurley are cases in which the Court takes different
positions on the debate between free speech and civil rights. In terms
of the factors discussed in Section I of this article, these two cases pro-
vide examples of how to resolve conflicts between, on the one hand,
those factors vital to civil libertarians (the strength of a group's ex-
pressive claim and the intrusiveness of the government action), and,
on the other hand, those favored by proponents of the civil rights side
of the debate (the strength of the government's interest).

In Roberts, Justice Brennan's majority opinion can be viewed as
favoring the equality side of the debate. The opinion explicitly notes
that the governmental action of forcing the Jaycees to accept women
as full voting members represents some degree of intrusion into this
association.

There can be no clearer example of an intrusion into the in-
ternal structure or affairs of an association than a regulation
that forces a group to accept members it does not desire.
Such a regulation may impair the ability of the original mem-
bers to express only those views that brought them together.
A freedom of association therefore plainly supposes a freedom
not to associate.135

133. R.A.V., 505 U.S. at 392-93.
134. Id. at 424 (Stevens, J., concurring).
135. Roberts v. United States Jaycees, 468 U.S. 609, 623 (1984). See also Abood v.

Detroit Bd. of Educ., 431 U.S. 209, 234-35 (1977).
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Forced inclusion of women, however, is ultimately found to be consti-

tutionally permissible, in light of the strength of the government's
interest.

Roberts appears to be written with explicit recognition of the de-
bate between expression and equality. 13 6 There is much attention to
the demands of equality and the effects of discrimination on the af-
fected group. Justice Brennan notes that discrimination "both de-
prives persons of their individual dignity and denies society the
benefits of wide participation in political, economic, and cultural
life." 137 The Court takes the familiar civil rights position of emphasiz-
ing the harm that befalls women as a result of private discrimination,
comparing such harm to that which results from discrimination on the
basis of race: "[Sitigmatizing injury, and the denial of equal opportuni-
ties that accompanies it, is surely felt as strongly by persons suffering
discrimination on the basis of their sex as by those treated differently
because of their race."138 By contrast, the infringement on the
Jaycees' expressive rights is dismissed as not serious, and, "[iun any
event, even if enforcement of the [Minnesota antidiscrimination law]
causes some incidental abridgment of the Jaycees' protected speech,
that effect is no greater than is necessary to accomplish the State's
legitimate purposes [in combating discrimination]. " 13 9 It is hard to
imagine a more distilled statement of the civil rights side of this
debate.

In Hurley, by contrast, Justice Souter presents a compelling pic-
ture of the civil libertarian approach, placing the line of permissible
government intervention at a relatively low threshold. Discussion of
the harmful effects of discrimination in Hurley is limited to a single
sentence; 140 neither is the governmental end of eradicating discrimi-
nation given much weight:

When the law is applied to expressive activity in the way it
was done here, its apparent object is simply to require speak-
ers to modify the content of their expression to whatever ex-
tent beneficiaries of the law choose to alter it with messages
of their own. But in the absence of some further, legitimate

136. See Linder, 82 MICH. L. REV. at 1882 (noting that "the [Roberts] Court demon-
strated its appreciation of the competing vlues and ethics involved").

137. Roberts, 468 U.S. at 625.
138. Id.

139. Id. at 628.

140. Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, 515 U.S.

557, 578 (1995) ("It might, of course, have been argued that a broader objective [for the
Massachusetts law] is apparent: that the ultimate point of forbidding acts of discrimina-
tion toward certain classes is to produce a society free of the corresponding biases.").
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end, this object is merely to allow exactly what the general
rule of speaker's autonomy forbids. 14 1

The Court focuses instead on the intrusion into the autonomy of
the speaker, a standard civil libertarian stance.142 Furthermore,
there is the typical recognition of the importance of abstract free
speech rights: "Our tradition of free speech commands that a speaker
who takes to the street corner to express his views ... should be free
from interference by the State based on the content of what he
says. 1 4 3 The decision to author this opinion almost exclusively in
terms of the impropriety of governmental interference with a
speaker's message, to the exclusion of concern over the effect that dis-
crimination can have, is a way in which Hurley intentionally favors
the free speech side of the debate.

III. EXCLUSION AS EXPRESSION

The argument at the heart of Dale, between BSA's right to engage
in expression it claims is incompatible with James Dale's member-
ship, and James Dale's right to be free from discrimination solely be-
cause he is gay, is analogous to what has gone on in the debates over
Title VII workplace harassment law and campus speech codes. There
are some key differences, however, between expressive association
and these other areas. These differences stem from the fact that in
expressive association cases, the claim of expression is made by a
group of people, not by an individual. In Title VII and campus speech
codes, the speech or expression at issue is generally that of a single
person, a student or an employee. Expressive association cases like
Dale necessarily and obviously concern expression by groups, and only
in cases involving groups does exclusion of an unwanted member, and
possible First Amendment implications of such exclusion, arise. There
are two sets of distinctions that this paper argues are important to
understanding how an association's exclusion of an unwanted member
can be protected expression: the distinction between private, internal
expression versus public, external expression by an association; and
the distinction between a group's exclusion itself sending a message,
intrinsically expressive exclusion versus exclusion of an unwanted
member in order for the group to send some other message, instru-
mentally expressive exclusion.

141. Id. at 578 (emphasis added).
142. See id. at 576 (discussing "the speaker's right to autonomy over the message").
143. Id. at 579.
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A. CAN EXCLUSION BE A FORM OF EXPRESSION?

The right of associations to exclude unwanted members-the in-
tentional act of a group choosing to disallow a person or group of peo-
ple from joining, on the basis of some characteristic or trait-can be
understood as a corollary of the freedom of association, the right not to
associate. "Freedom of association would prove an empty guarantee if
associations could not limit control over their decisions to those who
share the interests and persuasions that underlie the association's be-
ing."1 44 Interference with a group's membership, abridgment of its
right to exclude, can be an intrusive act on the part of the government
that violates a group's right of expressive association. 14 5 Can the act
of exclusion itself be a form of expression, however?

BSA has repeatedly made the point that it discriminates against
lots of groups on the basis of different criteria, such as age (Scouts
must be eleven to seventeen years old), 146 gender (Scouts must be
male),147 and creed (Scouts must indicate their belief in some higher
power). 148 "Scouting programs 'discriminate' on the basis of sex, age,
and creed. In jurisdictions where substance or alcohol abuse is
treated as a disability, Scouting 'discriminates' on that ground as
well." 14 9 It is doubtful that BSA would assert that all of these forms of
exclusion are expression. The Scouts argued, however, that part of
BSA's message is that homosexuality is not "a legitimate form of be-
havior,"1 50 and one of the ways-perhaps the only way-in which BSA
expresses this is by excluding homosexual Scoutmasters. In other
words, by excluding James Dale, and by discriminating against all
known homosexuals, BSA means to express something, in a way that
is significantly different from the Scouts' discrimination on bases
other than sexual orientation.

An association can express itself through a variety of means. It
can employ what might be thought of as traditional methods of First
Amendment expression, like publishing literature, organizing rallies,
or displaying signs. In addition, an association might engage in ex-

144. California Democratic Party v. Jones, 530 U.S. 567, 574 (2000) (citations and
quotation marks omitted).

145. See Linder, 82 MICH. L. REV. at 1887 ("Of the many possible forms governmen-
tal interference with free association may take, one of the most troublesome is interfer-
ence with the internal organization or affairs of a group.").

146. See Dale v. Boy Scouts of Am., 734 A.2d 1196, 1200 (N.J. 1999).
147. See Quinnipiac Council, Boy Scouts of Am., Inc. v. Comm'n on Human Rights

and Opportunities, 528 A.2d 352, 355 (Conn. 1987).
148. See Seabourn v. Coronado Area Council, Boy Scouts of Am., 891 P.2d 385, 389

(Kan. 1995).
149. Brief for Petitioners at 7, Boy Scouts of Am. v. Dale, 530 U.S. 640 (No. 99-969).
150. Boy Scouts of Am. v. Dale, 530 U.S. 640, 652 (2000) (internal quotation marks

omitted).
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pressive activity that is not so clearly analogous to traditional
"speech," such as soliciting litigation,15 1 or engaging in a boycott.15 2

Like most associations, BSA engages in expression in many forms,
such as publishing the Boy Scout Handbook and holding meetings and
retreats; an additional way in which the Scouts claim to engage in
expression is by excluding members of certain groups.

Certain acts may be expressive and deserving of First Amend-
ment protection depending on their context. While taking someone to
court is not normally a form of protected expression, when a group
engages in litigation for purposes of achieving social change, litigation
can become protected expression. 15 3 Similarly, while Dale held that
BSA's exclusion of homosexuals was constitutionally protected expres-
sion, it is clear that BSA's exclusion of other groups, such as those
under the age of eleven, is not protected expression in the same way.
BSA has something to say on the subject of homosexuality; does BSA
also have a message about nine-year olds? Just as exclusion in some
instances can be an expressive act deserving of First Amendment pro-
tection, it is clear that in the majority of cases it is not constitutionally
protected expression.

The Supreme Court has in the past used language suggesting
that discrimination in general, and exclusion in particular, are not
properly understood as forms of protected expression. In Norwood v.
Harrison,5 4 for example, the Court stated that "the Constitution...
places no value on discrimination,"' 55 and that while "[i]nvidious pri-
vate discrimination may be characterized as a form of exercising free-
dom of association protected by the First Amendment... it has never
been accorded affirmative constitutional protections."1 56 Additionally,
the majority opinion in R.A.V. v. St. Paul15 7 stated that laws aimed at
combating discrimination are constitutionally permissible because (or
perhaps to the extent that) they target acts, as opposed to expres-

151. See NAACP v. Button, 371 U.S. 415, 428-29 (1963).
152. See NAACP v. Clairborne Hardware, 458 U.S. 886 (1982).
153. See Button, 371 U.S. at 429 (1963) ("In the context of the NAACP objectives,

litigation is not a technique of resolving private differences; it is a means for achieving
the lawful objectives of equality of treatment by all government ... for the members of
the Negro community in this country. It is thus a form of political expression."); see also
Roberts v. United States Jaycees, 468 U.S. 609, 636 (1984) (O'Connor, J., concurring)
("Lawyering to advance social goals may be speech, but ordinary commercial law prac-
tice is not.") (citations omitted).

154. 413 U.S. 455 (1973).
155. Norwood v. Harrison, 413 U.S. 455, 469 (1973).
156. Norwood, 413 U.S. at 470 (emphasis added). Never, that is, until Dale.
157. 505 U.S. 377 (1992).
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sion,158 suggesting that acts of discrimination, such as exclusion, per-
haps, cannot be understood as expression at all.

The Court's treatment of discriminatory exclusion in cases such
as Dale, Roberts, and Hurley, however, shows that exclusion in at
least some instances is properly understood as a form of protected ex-
pression. In Dale, the Court considers and rejects respondent's sug-
gestion that the proper test to be applied is the O'Brien test,15 9 "a
four-part test for review of a governmental regulation that has only an
incidental effect on protected speech .... 160 Instead, the Court ap-
plies "traditional First Amendment analysis, 1 61 a form of strict scru-
tiny, because "New Jersey's public accommodation law directly and
immediately affects associational rights .. .that enjoy First Amend-
ment protection. 1 62 In other words, the doctrinal analysis in Dale is
essentially the same as in any other case in which a government ac-
tion directly affects protected speech or expression. The Court's rejec-
tion of O'Brien and application of "traditional First Amendment
analysis" tell us that in the eyes of the Court the associational right at
issue in Dale, the right to exclude, is a form of protected expression. 163

While the Court in Dale correctly classified BSA's exclusion of gay
Scoutmasters as protected expression, however, it remains clear that
most instances of exclusion are not expressive.

B. INTERNAL VERsus EXTERNAL EXPRESSION

The first distinction I want to make in understanding how exclu-
sion can be a protected form of group expression is on the basis of
audience, distinguishing between internal and external expression.

158. See R.A.V. v. St. Paul, 505 U.S. 377, 389-90 (1992) ("Where the government
does not target conduct on the basis of its expressive content, acts are not shielded from
regulation merely because they express a discriminatory idea or philosophy.").

159. See United States v. O'Brien, 391 U.S. 367, 376-77 (1968).
160. Dale, 530 U.S. at 659.
161. Id.
162. Id.
163. See Cohen v. California, 403 U.S. 15, 18 (1971), where the decision to apply

strict scrutiny instead of the O'Brien test is due to the fact the individual's activity-
wearing a jacket with writing on it-is understood by the Court as speech:

[W~e deal here with a conviction resting solely upon 'speech,' [ ] not upon any
separately identifiable conduct which allegedly was intended by Cohen to be
perceived by others as expressive of particular views but which, on its face,
does not necessarily convey any message, and hence arguably could be regu-
lated without effectively repressing Cohen's ability to express himself.

Id. at 18. See also Linder, 82 MICH. L. REV. at 1888. Furthermore, there is support for
the notion that discrimination is expressive conduct from those on the civil rights side of
the debate between free speech and equality. See Grey 29 U.C. DAvis L. REV. at 935
("[W]hile discrimination is conduct, we prohibit it partly because of its 'expressive con-
tent,' because of the message ... it sends."); Lawrence, 1990 DuKE L.J. at 442 (noting
that "anti-discrimination laws are primarily regulations of the content of racist
speech").
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Internal expression is expression by a group (or members of a group)
to other members. In a cooking club, for example, members might
come together to exchange recipes, or the club might distribute lists of
cooking tips among its members. The club and its members are cer-
tainly engaged in a form of expression towards one another, but no
messages are sent outside the club's membership to the general pub-
lic. The cooking club thus engages in a form of private or internal
expression, in which the members of the association are engaging in
expression only to other members of the club.

A parade, on the other hand, can be understood as an example of
external expression. In a parade, a group of people come together not
to express anything to each other, 164 but rather to send messages to
the outside world. Someone marching in a parade is unlikely even to
be able to see other marching contingents' messages. The parade's
primary audience, unlike the cooking club's, is not internal to mem-
bers of the group but external or public.

The Supreme Court in Dale implicitly recognizes this distinction
between public and private group speech, noting that "Dale's presence
in the Boy Scouts would, at the very least, force the organization to
send a message, both to the youth members and the world, that the
Boy Scouts accepts homosexual conduct as a legitimate form of behav-
ior."16 5 The Court has shown an implicit recognition of this distinc-
tion in previous cases as well. 16 6

The distinction between internal and external speech is relevant
in determining which claims of expression by an association are most
entitled to the First Amendment's protection. In discussing campus
speech codes and Title VII, many authors distinguish between expres-
sion that is directed at an unwilling listener, such as calling someone
a racial epithet, and discriminatory expression that is not directed at
any one individual, such as displaying a message on a banner. 167 It is
only when expression is intentionally directed at an unwilling listener

164. There may also be internal expression in a parade as well. For example, in a
march supporting a particular cause, those marching could be understood as expressing
to one another their solidarity in the cause. The primary form of expression in a parade,
however, is external. See Hurley, 515 U.S. 557, 568 (1995) (noting that a parade with-
out media coverage "may as well not have happened").

165. Dale, 530 U.S. at 653 (emphasis added).
166. See, e.g., New York State Club Ass'n v. New York, 487 U.S. 1, 13 (1988) (dis-

cussing "public or private viewpoints").
167. Volokh argues that Title VII can only be constitutional as applied to harassing

speech if a new category of unprotected speech is created, and he suggests a category
which would include only harassing comments made directly to a co-worker. See
Volokh, 39 U.C.L.A. L. REV. at 1819-72. But see Thomas C. Grey, Civil Rights vs. Civil
Liberties: The Case of Discriminatory Verbal Harassment, in 8 SOCIAL PHIL. & POL'v 81,
93-95 (1991) (arguing, in the context of campus speech codes, that existing First Amend-
ment doctrine allows banning some forms of offensive speech directed at others).
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that these authors find it most offensive and least deserving of First
Amendment protection, as it is in those cases that the harm such ex-
pression can cause is thought to be greatest. The Court long ago noted
that "[r]esort to epithets or personal abuse is not in any proper sense
communication of information or opinion safeguarded by the Constitu-
tion, and its punishment as a criminal act would raise no question
under that instrument."1 68

For group expression, then, assuming that membership in private
associations is voluntary (and thus no member of a group can claim to
be an "unwilling" listener to another group member's speech), it will
be only external expression that is sent to outsiders that is most offen-
sive and least deserving of First Amendment protection. Internal ex-
pression by an association, by contrast, can never by definition be
directed at anyone other than a voluntary member of a group, and
ought to receive more protection as expression. There is thus a differ-
ence, for First Amendment purposes, between hateful speech directed
at others, such as the Ku Klux Klan burning a cross on someone's
lawn, and internal expression directed only at group members, such
as a white supremacist training group preaching its message to mem-
bers. The latter may certainly be as disturbing as the former, and the
messages indistinguishable without considering the audience, but the
latter is more deserving of First Amendment protection.

BSA, it should be noted, does not primarily send messages to the
outside world, but rather engages almost exclusively in private, inter-
nal expression to its youth members. BSA does not generally say
hateful things to homosexuals, it says things about homosexuals to its
youth members in teaching that homosexuality is not acceptable.
Though indoctrinating children in what might be considered a form of
hate speech may be just as reprehensible as directing such speech at
non-association members, if not moreso, such internal speech is more
deserving of First Amendment protection to the extent that constitu-
tional protection for expression can be viewed as depending to some
degree on audience.

C. INTRINSICALLY VERSUS INSTRUMENTALLY EXPREssIvE EXCLUSION

The other distinction I want to make in understanding how exclu-
sion on the part of an association can be protected expression is be-
tween two different ways in which the act of exclusion can be
understood as expressive. The first occurs when a group claims that
the act of exclusion itself is intrinsically expressive, a kind of expres-
sion-by-example. The message in this first form of expression will nec-

168. Cantwell v. Connecticut, 310 U.S. 296, 309-10 (1940).
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essarily be related to the group excluded. The Ku Klux Klan, for
example, expresses its message of racial segregation in part by exclud-
ing blacks. 16 9 By being a group composed solely of Caucasians, the
KKK intends to send a message to the outside world about those of
other races; the exclusion itself sends the message. Similarly, when a
recalcitrant student is made to sit in the corner, his exclusion from the
group itself sends an internal message to other students about the
consequences of misbehaving in class.

The second kind of expression occurs when a group asserts that
only by excluding certain individuals will it be able to continue engag-
ing in a certain form of speech, not necessarily related to the group
excluded. The exclusion is instrumental to the group's expression.
For example, political parties, clearly expressive associations, exclude
members of other parties not because some message is sent by the act
of exclusion, but rather because if they could not exclude non-party
members then the group's protected expression on a range of topics
would change. The Democratic Party does not say anything about
Republicans by excluding them-unlike the KKK's exclusion of
blacks-but only by so limiting its membership can the Democratic
Party maintain its ideological positions with regard to the numerous
forms of protected speech in which it engages.

BSA claims to engage in both forms of expression in sending its
message about homosexuality. As the BSA argued before the Su-
preme Court, "the Scoutmaster and Assistant Scoutmaster necessarily
teach by example [the first form, intrinsically expressive exclusion, ex-
clusion-as-expression] as much or more than they teach by proscrip-
tion [the second form, instrumentally expressive exclusion, exclusion
in order to send a message]."17° The Scouts engage in the first form of
expression by showing its youth members that homosexuality is not
acceptable by excluding gay members. If James Dale were a scout-
master, the Scouts argued, his "presence as an openly gay Scoutmas-

169. See Invisible Empire of the Knights of the Ku Klux Klan v. Town of Thurmont,
700 F. Supp. 281, 289 (D. Md. 1988) ("The KKK desires to convince others of the need
for segregation of the races and to send the message of white supremacy .... The
group's primary purpose is to advocate one main concept-that blacks and whites
should not mix. Allowing blacks to march with the KKK would change the primary
message which the KKK advocates.").

170. Brief for Petitioners at 3-4, Boy Scouts of Am. v. Dale, 530 U.S. 640 (No. 99-
969). A majority of the Court agreed with BSA as to its claim to engage in both forms of
expression: "During the time spent with the youth members, the scoutmasters and as-
sistant scoutmasters inculcate them with the Boy Scouts' values-both expressly and by
example." Dale, 530 U.S. at 649. The dissent disagreed that BSA engaged in any form
of expressing disapproval of homosexuality other than by excluding gays, suggesting
that it did not recognize the first form of expression as expression at all: "Dale's inclu-
sion in the Boy Scouts is nothing like the case in Hurley. His participation sends no
cognizable message to the Scouts or to the world." Id. at 694 (Stevens, J., dissenting).
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ter would convey the message that homosexuality is consistent with
Scouting ideals and values."17 1 In other words, by seeing an openly
gay man leading a Scout troop, youth members would learn to accept
his sexual orientation and implicitly accept homosexuality.

The Scouts also claim to engage in the second form of expression,
excluding in order to send a message. BSA argued that an "avowed"
homosexual such as James Dale would necessarily espouse views at
odds with those of BSA, and would thus impair BSA's ability to send
its anti-gay message to BSA youth. 17 2 That is, because James Dale
was not just gay but a gay rights activist, he would actively teach that
homosexuality is acceptable. Exclusion of James Dale was therefore
necessary to allow the Scouts to engage in protected, internal expres-
sion through means other than exclusion.

By way of comparison, BSA's exclusion of women and children
under the age of eleven can only be understood as the second form of
exclusion, instrumentally expressive exclusion. BSA presumably does
not mean to send any message by the mere act of excluding women
and boys under eleven; I do not believe that any part of BSA's expres-
sion is about young boys or females in the way that it is about homo-
sexuality. BSA can plausibly argue, however, that if it could not limit
its youth membership to boys of a certain age, then it would not be
able to transmit its system of values as effectively, and its expression
would change. That is, if the environment in which the Scouts' incul-
cation of its youth members were different, its speech to these youth
members would be affected. BSA can therefore also claim some consti-
tutional protection for its exclusion of groups other than homosexuals,
but such exclusion cannot be understood as the first form of expres-
sion, as expressive acts in themselves, but rather as only the second
form of expression, as allowing BSA to continue to transmit messages
in general. By way of analogy, a high school might teach sex educa-
tion separately to classes of all boys and all girls. Excluding girls from
the boys' class sends no message in itself, but serves to create an envi-
ronment in which instruction can be accomplished more effectively.

This first form of exclusion, in which an association claims that
the act of exclusion itself is intrinsically expressive, may be more de-
serving of First Amendment protection for two reasons. The first is
that such exclusion does not rely on the kind of generalizations about

171. Brief for Petitioners at 28-29, Boy Scouts of Am. v. Dale, 530 U.S. 640 (No. 99-
969).

172. Brief for Petitioners at 36, Boy Scouts of Am. v. Dale, 530 U.S. 640 (No. 99-969)
(arguing that James Dale, as an avowed homosexual activist, takes a position that BSA
is at odds with).
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the excluded group that was rejected in Roberts,1 7 3 as may be the case
for the second form of exclusion. Part of the reason the Roberts Court
found that the Minnesota law would not change the Jaycees' expres-
sion was that the Jaycees' desire to exclude women was based on gen-
eralizations "repeatedly condemned" by the Court.' 7 4 The Jaycees
could not show that having women as full voting members would
change its expression by pointing to anything other than "unsup-
ported generalizations about the relative interests and perspectives of
men and women."1 75 In other words, while BSA has an anti-gay mes-
sage, the Jaycees did not have an anti-female message, and could
claim to engage only in the second form of expression. To the extent
that claims of exclusion in order to express some other message (the
instrumental, second form) are based on generalizations or stereo-
types, such claims are likely to be viewed by the Court as less deserv-
ing of First Amendment protection than claims of exclusion by
example (the intrinsic, first form). If BSA wished to exclude a particu-
lar ethnic group, for example, claiming that part of BSA's expression
was that camping was healthy and that this particular ethnic group
was generally unhealthy, such a claim of exclusion would be based on
an impermissible generalization. By contrast, if the Scouts wished to
send a message about a particular ethnic group, then excluding such a
group would likely not be based on any impermissible generalization
about the group, but rather on the Scouts' views (right or wrong) of
this group. Again, much as with internal versus external expression,
the latter may be just as disturbing as the former, if not moreso, but it
may also be more deserving of constitutional protection.

Not all examples of this second form of exclusion are based on
generalizations that the Court will find unrealistic and reject as it did
in Roberts.

It is conceivable, of course, that an association might be able
to show that it is organized for specific expressive purposes
and that it will not be able to advocate its desired viewpoints
nearly as effectively if it cannot confine its membership to
those who share the same sex, for example, or the same
religion.

176

There may be instances in which the generalization an associa-
tion is relying on to exclude unwanted members is not completely in-

173. See Roberts v. United States Jaycees, 468 U.S. 609, 628 (1984) ("In the absence
of a showing far more substantial than that attempted by the Jaycees, we decline to
indulge in the sexual stereotyping that underlies appellee's contention that, by allowing
women to vote, application of the Minnesota Act will change the content of impact of the
organization's speech.").

174. See Roberts, 468 U.S. at 628.
175. Id.
176. New York State Club Ass'n v. New York, 487 U.S. 1, 13 (1988).
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accurate. As observed by one commentator soon after Roberts was
decided, "A suggestion that the admission of blacks to the Ku Klux
Klan would not change the organization's philosophical cast would be
laughable.' 77 That is, it is not unrealistic to argue that the admis-
sion of blacks to an organization with the message of white superiority
would change the organization's expression.

To the extent that part of BSA's message is that homosexuality is
not an acceptable lifestyle, the generalization that homosexuals will
not share this view is also not farfetched. "To affirm oneself as gay,
lesbian, or bisexual in post-Stonewell America is almost certainly to
affirm not only some form of same-sex erotic orientation but also the
belief that there is nothing intrinsically wrong with homosexual inter-
course."1 7 8 If the Jaycees had been engaged in expressing an anti-
Equal Rights Amendment message, or had been opposed as a group to
gender equality, its claim to exclude women would have had greater
weight. It might have remained the same kind of exclusion (instru-
mental exclusion in order to express), but it would no longer have re-
lied on unsupported generalizations to the extent it is reasonable to
assume that women will generally oppose an anti-female-equality
message. The strength of the government's interest would remain the
same, but the degree of intrusiveness of the government action of forc-
ing acceptance of unwanted members would increase dramatically.

An association engaging in this second form of exclusion and seek-
ing to exclude some group because of generalizations about the group's
beliefs would presumably also seek to exclude others-regardless of
whether or not they are members of that group-with that same be-
lief. If the KKK excludes blacks because they are likely to oppose the
message of white superiority, the KKK is also likely to exclude whites
who believe in racial equality. Similarly, the Scout , in addition to
excluding homosexuals (as the second form of exclusion) on the not-
unreasonable-assumption that gays are likely to oppose BSA's anti-
gay message, would also presumably exclude heterosexual scoutmas-
ters who teach BSA youth that homosexuality is acceptable, as is in
fact the case. 179

177. Linder, 82 MIcH. L. REV. at 1892.
178. Thomas C. Grey, Bowers v. Hardwick Diminished, 68 U. CoLo. L. REV. 373,

376-77 (1997).
179. See Reply Brief for Petitioners at 8, Brief for Petitioners at 18, Boy Scouts of

Am. v. Dale, 530 U.S. 640 (No. 99-969) ("The National Director of Boy Scouting certified
that heterosexual Scout leaders who taught Troop members that homosexual conduct is
consistent with being 'morally straight' and 'clean' would be subject to revocation of
their registration, and the Monmouth Council Scout Executive testified that advocacy of
the morality of homosexual conduct by any adult leader would lead to revocation of
membership."); see also Scout Groups Rejected After Fighting Gay Policy, N.Y. TIMEs,
Jan. 28, 2001, at 16 (reporting that the charters of several Scout troops had been re-
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This raises the issue whether BSA could constitutionally exclude
a "self-hating" homosexual, someone who admits he is gay but also
believes that homosexuality is wrong. If BSA engaged exclusively in
the second form of exclusion-excluding gays because they were gen-
erally opposed to its message that homosexuality was unacceptable-
such a claim to exclude would have little merit. The gay Scoutmaster
would send the same anti-gay messages to BSA youth as would other
adult members. However, as BSA also (and primarily) engages in ex-
clusion itself as expression (intrinsically expressive exclusion, the first
form), then the personal views of the individual excluded would be ir-
relevant to whether BSA could permissibly exclude him. The associa-
tion's claim to exclude a "self-hating" homosexual in this latter case
would be a strong as its claim to exclude any homosexual, regardless
of his views on the propriety of his sexual orientation, 18 0 much as the
KKK can make as strong a case to exclude "self-hating" blacks from
participating in its marches as it can blacks who oppose its message of
racial inequality.

The second reason that the first form of exclusion may be more
deserving of constitutional protection is that a group's claim that
forced inclusion directly targets its expression, in violation of the First
Amendment, is stronger for intrinsically expressive exclusion. The
government act of forcing inclusion directly targets the group's expres-
sive act itself, the exclusion. For the second form of exclusion-claims
by associations of exclusion not as a message or example in itself but
rather as instrumental to send other messages-the government's ac-
tion in forcing inclusion, while certainly intrusive to the organization,
is not directly related to the group's expression, and is therefore gener-
ally less objectionable in First Amendment terms. In other words, the
group's expression may change, but not because the message itself or
the means of expression have been interfered with by the government.

In NAACP v. Alabama ex rel. Patterson,'8 ' for example, the gov-
ernment's demand that the NAACP produce its membership lists was
not directly related to any particular expressive message by the
NAACP. Such an action impermissibly intruded on the NAACP's
right to expressive association and was thus unconstitutional, but no
one particular message or means of expression was targeted and al-

l,\
jected by BSA "because their sponsors had challenged the organization's policy of ex-
cluding gay members and leaders").

180. Of course, this raises the complicated issue of what exactly is a homosexual?
Bowers suggested an act-centered definition, that homosexuals are those who engage in
homosexual sex, while Romer "is the decision in which a majority of the Supreme Court
proposes to take the sex out of homosexuals." Janet E. Halley, Romer v. Hardwick, 68
U. CoLo. L. REV. 429, 433 (1997). For a discussion of this issue of identity and definition
in the wake of Bowers and Romer, see id.

181. 357 U.S. 449 (1958).
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tered by this government action. By comparison, the government pro-

scription on soliciting litigation in NAACP v. Button-in which the
group engaged in expression by means of the proscribed expressive

act-directly targeted one form of the group's expression. 182

When a group claims that exclusion itself is the message, govern-

ment regulations that forbid such exclusion directly target the group's
expression and are thus most offensive to the First Amendment.

When a group wishes to exclude in order to send some other message,
however, the government may be unconstitutionally interfering with

the members' rights of association by forcing inclusion, but the gov-

ernment does not do so by directly targeting the group's message. Of

course, such interference may be impermissible,18 3 but it will not in

general be as offensive to the First Amendment as those government
actions that directly target expression.

IV. READING BETWEEN THE LINES IN BOY SCOUTS OF
AMERICA V. DALE

Boy Scouts of America v. Dale holds that the application of New

Jersey's antidiscrimination law to BSA, forbidding it from excluding
James Dale merely because he is gay, unconstitutionally infringes on
the Scouts' right to expressive association. The reach of this ruling,
however, is unclear. Chief Justice Rehnquist, writing for the majority,
notes that it "is not to say that an expressive association can erect a

shield against antidiscrimination laws simply by asserting that mere
acceptance of a member from a particular group would impair its mes-

sage." 18 4 Is this correct? Despite this statement, can Dale mean that
any group wishing to exclude unwanted members in violation of an-

tidiscrimination laws can successfully make the same claim as BSA?
Can associations of all kinds now flout antidiscrimination laws merely

by deciding that they are "expressive," and that part of that expres-
sion is inconsistent with accepting an ,unwanted member?

If Chief Justice Rehnquist's statement is in fact true, as I believe
it is, then inherent in Dale must be limits to which groups can make
the kind of expressive association claim put forward by the Scouts.
These limits are not the primary focus of the majority opinion in Dale,

but this paper argues they strongly inform the expressive association
analysis and speak directly to the question "who can exclude?" after

Dale. Dale need not be read to spell the end of antidiscrimination
laws. While the majority opinion in Dale certainly leans towards the

182. Button, 371 U.S. at 437.
183. As was the case in NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 466

(1958). See also California Democratic Party v. Jones, 530 U.S. 567, 586.
184. Dale, 530 U.S. 640, 653.
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free speech side of the debate, I believe this has as much to do with the
three factors addressed in this section as with any abstract leanings
toward libertarianism at the expense of equality.

The three aspects of Dale that I argue are essential to BSA's ex-
pressive association claim are: first, the distinction between commer-
cial and noncommercial group expression; second, the identity of, and
degree of constitutional protection afforded to, the excluded group;
and third, whether the constitutional right to raise children is impli-
cated in the association's claim to free expression. In light of these
factors-that BSA primarily engages in noncommercial speech, that
the group BSA sought to exclude was homosexuals, and that BSA's
main business is inculcating values in children-Dale's holding can be
understood as narrow in scope. Most groups, by contrast, will be una-
ble to make the kind of claim put forth by the Scouts.

In a sense, the opinion in Dale is striking in its omissions. BSA is
a predominantly noncommercial organization that excludes gays in in-
stilling values in children. Yet there is no discussion of Justice
O'Connor's concurring opinion in Roberts,l8 5 addressing the distinc-
tion between commercial and noncommercial associations, and it
seems likely that at least her views on this subject have not com-
pletely changed. Nor is there any mention of the traditional deference
afforded as part of the constitutional protection for childrearing,
though Dale does extensively discuss BSA's role in indoctrinating
young people.186 Nor does the opinion say that the state lacks a com-
pelling interest in eradicating discrimination against homosexuals or
even mention Bowers v. Hardwick,'8 7 but rather leaves the reader to
assume that the state's interest in this case is insufficient. 188 Never-
theless, I believe that these factors are central to Dale's holding and
strongly limit the reach of the decision.

A. THE COMMERCIAIIEXPRESSIVE DISTINCTION

In her concurring opinion in Roberts, Justice O'Connor argues
that the approach taken by the majority is both over- and under-inclu-
sive,' 8 9 potentially allowing too much protection for groups wishing to
discriminate, 190 and she offers a distinction between commercial as-
sociations, entitled to limited First Amendment protection, and ex-

185. See Roberts v. United States Jaycees, 468 U.S. 609, 631, 634 (1984) (O'Connor,
J., concurring).

186. Dale, 530 U.S. at 649-55.
187. 478 U.S. 186, 196 (1986) (holding that Georgia's sodomy statute does not vio-

late the fundamental rights of homosexuals).
188. See Dale, 530 U.S. at 659.
189. Roberts, 468 U.S. at 632.
190. See id.
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pressive associations, which are to receive full constitutional
protection. For her, there is a vital threshold inquiry in any claim of

expression association into whether a group is expressive or commer-

cial.19 1 Justice O'Connor admits that though "[miany associations

cannot readily be described as purely expressive or purely commer-
cial," such a distinction, though often difficult to make, is possible and
appropriate.

1 9 2

[An association should be characterized as commercial, and
therefore subject to rationally related state regulation of its
membership and other associational activities, when, and
only when, the association's activities are not predominantly
of the type protected by the First Amendment .... An associ-
ation must choose its market. Once it enters the marketplace
of commerce in any substantial degree it loses the complete
control over its membership that it would otherwise enjoy if it
confined its affairs to the marketplace of ideas. 193

Justice O'Connor's distinction between commercial and expres-

sive groups is clearly not the crux of Dale. However, I believe this
distinction remains relevant. The fact the Dale court viewed BSA as
predominantly "expressive" and not "commercial" had much to do with

the Court's estimation of the strength of the Scouts' claim of expres-
sive association and the Court's conclusion that forcing admission of

homosexuals would impermissibly alter the group's expression. By

contrast, if the Court had viewed the Scouts as predominantly com-

mercial, it likely would not have been so sympathetic to BSA's claims.
Similarly, groups that the Court deems "commercial"-including most

businesses-will, in general, have a harder time arguing for a consti-
tutional right to exclude.

When "Hank's Hamburger Hut" changes its name to "Hank's

Homophobic Hamburger Hut" and refuses to serve gays, claiming that

it is an expressive association and that part of its message is anti-gay,
courts will be rightly skeptical of such a claim. Part of the reason for

this skepticism is that Hank's is a commercial business, engaged for
the most part not in the act of transmitting speech but in the goal of

making money. If the Dale Court had viewed BSA as a predominantly

commercial organization with the primary aim of turning a profit in-

stead of a group dedicated to instilling values in young people-a sub-

191. See id. at 633. Justice O'Connor noted "[tihe Court entirely neglects to estab-
lish at the threshold that the Jaycees is an association whose activities or purposes
should engage the strong protections that the First Amendment extends to expressive
associations." Id.

192. Id. at 634.
193. Id. at 635-36.
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jective question of characterization-it is likely that the Scouts' claim
to exclude would not have been given so much weight.

As noted earlier, there is a problem with categorizing a group, as
opposed to a group's specific acts, as expressive or commercial. As
Justice O'Connor herself noted, most associations engage in both com-
mercial and expressive activities. 19 4 Furthermore, it is unclear that it
makes sense to determine the appropriate level of constitutional pro-
tection for a group's expression on the basis of the group's status; it
seems preferable to focus on the acts for which a particular group is
seeking First Amendment protection. 195 The level of protection for
speech by individuals, of course, does not depend on the identity of the
speaker, but rather on what the individual is doing: Is it expression?
If so, what is the appropriate level of protection? There is no reason
why the expression of groups should be treated differently. 196

All groups can theoretically span the continuum of claims of ex-
pressive association and engage in both protected First Amendment
expression and activities that are in no way expressive. Though
courts should be rightly skeptical of Hank's claim that exclusion of
gays is necessary for the restaurant to continue engaging in protected
expression, Hank's claim that the government forbids him from put-
ting up a candidate's poster in his store is much more worthy of First
Amendment protection. Part of the explanation for why this is so is
that a restaurant, like virtually all commercial businesses, is by defi-
nition non-exclusive. Restaurants are in the business of attracting as
many customers as possible, which fundamentally differs from how
most non-commercial groups operate. In other words, most businesses
cannot engage in intrinsically expressive exclusion, the first form. If
Hank's exclusion of gay customers is not properly understood as a
form of expression, then, this is not, as Justice O'Connor's distinction
might suggest, just because Hank's is commercial and turns a profit.
Rather, it is due to the fact that Hank's is in the "inclusion" business
of attracting customers, incompatible with a claim of intrinsically ex-
pressive exclusion. Hank's claim to exclude thus rings hollow in a way
in which it does not for a group like BSA, for whom maximum "mem-
bership" is not the ideal goal.

Furthermore, Hank's claim to exclude gay customers cannot prop-
erly be understood as expression in any of the ways that a group can
engage in expression. Hank's does not engage in intrinsically expres-

194. Id. at 635.
195. See supra Section I(C).
196. The degree of constitutional protection for an individual's speech is also depen-

dent on location, of course. See Perry Educ. Assn. v. Perry Local Educators' Assn., 460
U.S. 37 (1983). There is no reason forum considerations would not apply equally to
groups as well.
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sive exclusion: While BSA youth are strongly influenced by other
members of BSA such as Scoutmasters, and in many ways are taught
by example, it is difficult to see how maintaining an exclusively heter-
osexual clientele can be viewed as an act that in itself expresses some-
thing to the restaurant's patrons. Furthermore, until Hank backs up
his claim that he is engaged in expressing homophobia, as much as he
is in the business of selling burgers, by engaging in other forms of ex-
pression (like putting his anti-gay message on the napkins or the
menus, or pointing to any other way in which his restaurant engages
in expression on any topic), it is difficult to see how excluding gay cus-
tomers can be thought of as the second form of expression either. 19 7

;rhere is merit to the approach outlined in Justice O'Connor's Rob-
erts concurrence, however, for two primary reasons. First, such
wholesale categorization of a group's identity as predominantly com-
mercial or expressive is helpful in circumstances in which the govern-
ment action implicates not any particular group expressive act, but
rather the ability of the group to engage in expression in general. 198

Second, because even in cases in which the governmental act in ques-
tion deals with a particular form of group expression, as is the case in
Dale, whether the group seems expressive-of the type that the First
Amendment is generally thought to protect-will likely influence the
amount of deference courts will give to the association's free speech
claims overall. 19 9

Common sense suggests that organizations that are predomi-
nantly "commercial," such as most businesses, are generally less likely
to engage in noncommercial expression with full First Amendment
protection, unlike typical "expressive" groups, such as the NAACP or
the Anti-Defamation League. Though O'Connor's expressive/commer-
cial association distinction will itself be both over- and under-inclu-
sive, it will in many cases serve as a good proxy for differentiating
expression by groups that should receive full protection from that
which should not. How else can one differentiate between a permissi-
ble government action not aimed at any specific form of expression,
such as demanding a list of employees from most businesses for tax
purposes, and an impermissible government act, such as requiring
membership lists from the NAACP?

The separation of associations into those that are predominantly
commercial and those that are predominantly expressive is clearly not

197. While there was much debate in Dale as to whether BSA expressed an anti-gay
message in ways other than exclusion, see infra note 207, there can be little doubt that
BSA as a group certainly engages in protected expression on many topics and in many
forms (unlike most restaurants).

198. See generally NAACP v. Alabama, 357 U.S. 449 (1958).
199. See e.g., Dale, 530 U.S. at 640.
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the single determinative factor in Dale. Nor, in cases in which the
government action directly affects a group expressive act, as in Dale,
is this distinction necessary to the expressive association analysis.
However, I believe that the commercial/expressive distinction remains
relevant and tells us in part which associations are likely to succeed in
making BSA's claim. Moreover, in some instances-though Dale is
not such a case-this distinction may well be necessary to evaluating
claims of expressive association.

It is important to note that while BSA "engages in expressive ac-
tivity,"200 it also engages in commercial activity. 20 1 With regards to
its commercial activities, BSA's claim to constitutionally exclude will
be weaker. For example, if BSA sells uniforms to its members, and
owns and operates a factory in which those uniforms are made, BSA's
claim to exclude homosexuals from working there would be far weaker
than its claim to exclude James Dale as a Scoutmaster, and would
presumably not succeed. The reason for this is that while excluding
gays from this factory might constitute intrinsically expressive exclu-
sion, the first way in which exclusion can be a form of expression, it
cannot be instrumentally expressive exclusion. BSA's mission is to in-
still values in young people, not factory workers. Moreover, such ex-
pression could not be internal group expression, the form of expression
in which the BSA primarily engages, but merely external expression,
for the same reason.

B. THE IDENTITY OF THE GROUP EXCLUDED

The second factor that I believe limits the holding in Dale is the
fact that the group excluded, homosexuals, is a group that has not
been afforded much constitutional protection.2 02 If James Dale had
been excluded because he was black, it is less clear that BSA would
have won its expressive association claim. Clearly, Dale does not hold
that all forms of discrimination against homosexuals are permitted;
Romer v. Evans,20 3 decided only six years ago, directly contradicts
such a holding.20 4 Which group is excluded, however, is relevant, and
will have much to do with the degree of protection the Court is likely
to afford a group's constitutional right to exclude. Simply, the Court

200. Dale, 530 U.S. at 650.
201. See Curran v. Mount Diablo Council of the Boy Scouts of Am., 72 Cal. Rptr. 2d

410, 429 (1998) (noting that the Boy Scouts regularly engage in business transactions
with nonmembers through BSA retail shops and the "licensing of the use of its
insignia").

202. See, e.g., Bowers v. Hardwick, 478 U.S. 186 (1986); Padula v. Webster, 822 F.2d
97 (D.C. Cir. 1987).

203. 517 U.S. 620 (1996).
204. See also Janet E. Halley, Romer v. Hardwick, 68 U. COLO. L. REV. 429 (1997)

(discussing the relationship between Hardwick and Romer).
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views protecting groups such as racial minorities20 5 and women, 20 6

rather than homosexuals, as a more important state objective. The

focus on who is being excluded, rather than the kind of expression in

which the group is engaged, reflects a shift from focusing on the

speaker's First Amendment right to focusing on the victim of the dis-

crimination. To the extent that Dale represents a nod towards the

free speech side of the debate, then, cases in which other groups are

excluded are likely to see a more equality-centered approach from the
Court, as was the case in Roberts.

Of course, the degree to which a group's acts in any specific in-

stance are expressive, and thus protected by the First Amendment,
will not vary according to who is excluded. The Ku Klux Klan may

exclude both homosexuals and blacks, claiming that forced member-
ship of either group would unconstitutionally infringe on its right to

expression. Claims of protected expression in either case are theoreti-
cally of identical weight. What changes is the strength of the govern-
ment's interest in eliminating discrimination against members of

those different groups. A majority of the Supreme Court does not view
the eradication of discrimination against gays as being of comparable
importance to eliminating racism. And the Court's overall approach
to claims of a constitutionally protected right to exclude-including
the degree of deference it is likely to give to what a group claims is the

message it wishes to express-may also become stricter when address-
ing discrimination against other groups aside from homosexuals. It

seems unlikely that the Court would have been so deferential to BSA,
in terms of identifying its anti-gay message, if that message had in-
stead been one of racial hatred instead of homophobia. 20 7

205. See e.g., Bob Jones Univ. v. United States, 461 U.S. 574, 604 (1983) ("[Tlhe
Government has a fundamental, overriding interest in eradicating racial
discrimination .... ").

206. Roberts, 468 U.S. at 624 ("[Tlhe [Minnesota] Act reflects the State's strong his-
torical commitment to eliminating discrimination . . . [a] goal [which] plainly serves
compelling state interests of the highest order."); see also Bd. of Dirs. of Rotary Int'l v.

Rotary Club of Duarte, 481 U.S. 537, 549 (1987) (referring to "the State's compelling
interest in eliminating discrimination against women").

207. The degree of deference appropriate to give to BSA in terms of determining the
specific content of its expression-is BSA really anti-gay?-is one of the main points of
disagreement between the majority and dissent. Compare Dale, 530 U.S. at 684 (Ste-
vens, J., dissenting) ("The evidence before this Court makes it exceptionally clear that
BSA has, at most, simply adopted an exclusionary membership policy and has no
shared goal of disapproving of homosexuality."), with id. at 653 ("As we give deference to

an association's assertions regarding the nature of its expression, we must also give
deference to an association's view of what would impair its expression."). As an analyti-
cal matter, I find it difficult to imagine how the length of time BSA has had an anti-gay
policy can be important. For example, if BSA had lost this case because it was found
that its anti-gay message, contrary to what it had argued before the Court, was equivo-
cal or had not been held for a sufficiently long time, BSA could simply have held a press
conference the day after the decision came down and officially announced its policy of
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The way in which the Court dealt with the state's interest in Dale
is interesting. The New Jersey Supreme Court, which held that New
Jersey's antidiscrimination law did not violate BSA's right to expres-
sive association, clearly thought that eliminating anti-gay discrimina-
tion was a compelling state interest: "It is unquestionably a
compelling interest of this State to eliminate the destructive conse-
quences of discrimination from our society."20 8 The majority in Dale,
however, while strongly suggesting that the state's interest in fighting
the kind of discrimination that James Dale faced at the hands of BSA
is not such a vital goal, conspicuously fails to explicitly state that New
Jersey's interest is not compelling. The Court notes that "in cases
such as Roberts and Duarte[,] States have a compelling interest in
eliminating discrimination against women,"20 9 and that "the associa-
tional interest in freedom of expression has been set on one side of the
scale, and the State's interest on the other."2 10 Without declaring the
level of state interest, though, the opinion then announces that those
"state interests embodied in New Jersey's public accommodations law
do not justify such a severe intrusion on the Boy Scouts' rights to free-
dom of expressive association." 2 11 It is almost as if an earlier draft of
Dale had stated the government's interest in this case was not compel-
ling, but this sentence was left out of the final version. 2 12

In sum, part of the strength of BSA's claim-part of the reason
that it succeeds in constitutionally excluding James Dale-lies in the
Supreme Court's refusal to give much weight to the civil rights argu-
ment that there is a compelling need to protect homosexuals from dis-
crimination, despite overwhelming evidence to the contrary.2 13 In
addressing discrimination against other more traditional "discrete
and insular minorities,"2 14 the Court is more likely to take a civil

excluding homosexuals. The result, for James Dale, would have been the same. As BSA
argued in its brief: "If undergoing nearly 20 years of unremitting litigation, unfair and
unfavorable publicity, and attacks on funding sources is not evidence [of BSA's beliefs
on homosexuality], what could be?" Reply Brief for Petitioners at 7, Boy Scouts of Am.
v. Dale, 530 U.S. 640 (No. 99-969).

208. Dale v. Boy Scouts of Am., 734 A.2d 1196, 1227 (N.J. 1999).
209. Dale, 530 U.S. at 657.
210. Id. at 659.
211. Id.
212. Furthermore, under federal public accommodations law, as opposed to New

Jersey's law, homosexuals are not a protected class. See 42 U.S.C. § 2000a(a) (1994).
Additionally, most states do not include homosexuals as a protected class in their public
accommodations laws. See Cara J. Frey, Hate Exposed to the Light of Day: Determining
the Boy Scouts of America's Expressive Purpose Solely From Objective Evidence, 75
WASH. L. REV. 577, 581 (2000).

213. See, e.g., Jennifer Egan, Lonely Gay Teen Seeking Same, N.Y. TIMES, Dec. 10,
2000, at 113 (noting that in "a 1996 study of the Seattle public schools, one in six gay
teenagers is beaten so badly during adolescence that he requires medical attention").

214. See United States v. Carolene Products Co., 304 U.S. 144, 153 n.4 (1938).
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rights-oriented approach. 21 5 In refusing to protect James Dale the

Court favors the free speech side of the debate.2 16

By way of comparison, in Runyon v. McCrary,2 17 the Court found

that the rights of parents to send their children to a segregated school

that excluded blacks was outweighed by the state's need to eliminate

the racial discrimination at the core of such segregation. The Court

noted that the case merely addressed the question of whether a "pri-

vate, commercially operated, nonsectarian school" was prohibited

"from denying admission to prospective students" on account of their

race.2 18 It did "not present any question of the right of a private social

organization to limit its membership on racial or any other

grounds."2 19 Part of the discussion in McCrary centers around the no-

tion that the First Amendment right to free association, explicitly dis-

cussed and rejected as a defense put forth by the parents to the

application of 42 U.S.C. § 1981 (prohibiting discrimination in the

making and enforcing of contracts), 220 is insufficient to counter the

state's interest in fighting the evils of racial discrimination.
22 1

It is arguable that the reason the First Amendment defense in

McCrary fails-why the Court decides that the parents cannot exclude

blacks, while BSA can exclude gays-is because the parents could not

sufficiently show that forced integration would interfere with their

protected expression. That is, the school in McCrary was not suffi-

ciently dedicated to teaching children about the merits of segregation

and racism, while BSA is sufficiently dedicated to teaching that homo-

sexuality is unacceptable conduct. In other words, one could argue

that McCrary and Dale are consistent and come out differently not

because the state interests in the two cases are different, but rather

because BSA can make a more compelling argument that the govern-

ment action is intrusive, that its group expression will be infringed by

forced admission of an unwanted member. However, I believe the dif-

215. See, e.g., Green v. County School Bd., 391 U.S. 430, 437-38 (1968) ("School

boards such as the respondent then operating state-compelled dual systems were never-

theless clearly charged with the affirmative duty to take whatever steps might be neces-

sary to convert to a unitary system in which racial discrimination would be eliminated

root and branch.").
216. The Dale majority's offhand discussion of the "public perception of homosexual-

ity," Dale, 530 U.S. at 660, for example, in which the focus is purely on BSA's right to

express views without any discussion of the effect of those views on others, is striking,

especially in light of Justice Stevens' discussion in the dissenting opinion of 'prejudices"

and "attitudes about homosexuals." Id. at 700 (Stevens, J., dissenting).
217. 427 U.S. 160 (1976).
218. Runyon v. McCrary, 427 U.S. 160, 168 (1976).
219. Runyon, 427 U.S. at 167.
220. See id. at 175-79.
221. See id. at 179 ("Section 1981, as applied to the conduct at issue here, consti-

tutes an exercise of federal legislative power under § 2 of the Thirteenth Amendment

fully consistent with Meyer, Pierce, and the cases that followed in their wake.").

20021



CREIGHTON LAW REVIEW

ference has more to do with the group excluded than with those doing
the excluding. It is more likely that even if the school in McCrary
could sufficiently show that its message was of segregation, and could
establish that it would be unable to preach segregation and the racial
inferiority of blacks if forced by the state to integrate, its claim would
still have failed in the face of what the Court perceived as a compelling
need to end this type of discrimination. There is in fact language in
McRary which suggests that this is the case. 222 But there is no corre-
sponding compelling need to end discrimination against gays in the
eyes of a majority of the current Court.

While it is doubtful that no group will ever be able to constitution-
ally exclude racial minorities2 23 or women, the Court will certainly be
more skeptical of constitutional claims of exclusion against such pro-
tected groups. Claims by associations such as BSA to exclude groups
to which the Court has not given much constitutional protection, how-
ever, such as homosexuals, will be treated more deferentially and
given more weight. While Dale cannot be understood to stand for the
proposition that homosexuals are completely devoid of legal protec-
tion,2 2 4 it does suggest that for such groups the Court will more likely
focus on concepts like free speech and autonomy at the expense of
equality and civil rights.

C. THE IMPLICATIONS OF CHILDREARING

The final factor essential to the holding in Dale is BSA's role in
educating young people. Internal expression with the aim of indoctri-
nating children with the message that a certain group (or a certain
group's behavior) is unacceptable may seem more odious than exter-
nal speech by an association with the same content. To the extent
that such expression can be understood as a form of raising children,
however, of "helping to instill values in young people and, in other
ways, to prepare them to make ethical choices over their lifetime,"2 25

BSA's claim of exclusion is implicitly afforded additional constitu-
tional protection by the Court. Because BSA's expression can claim
protection not merely as a form of free speech but additionally as part
of parents' freedom to raise their children, its expression has a

222. "[It may be assumed that parents have a First Amendment right to send their
children to educational institutions that promote the belief that racial segregation is
desirable, and that the children have an equal right to attend such institutions. But it
does not follow that the practice of excluding racial minorities from such institutions is
also protected by the same principle." Id. at 176.

223. Which is to say, in effect, that the principle announced in McCrary has limits,
as demonstrated in Ku Klux Klan v. Mayor of Thurmont, 700 F. Supp. 281 (D. Md.
1988).

224. See supra notes 203-04.
225. Brief for Petitioners at 2, Boy Scouts of Am. v. Dale, 530 U.S. 640 (No. 99-699).
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stronger claim to freedom from government interference than if such

expression were divorced from the childrearing context. Conversely,

group expression lacking this childrearing component will likely be

viewed more critically by courts.
The Court in Dale notes that the Scouts is "a private, not-for-

profit organization engaged in instilling its system of values in young

people."2 26 BSA argued extensively in its briefs and before the Court

that its role in educating youth was essential to the Scouts'

mission:
22 7

If a boy is in doubt as to how to conduct himself, the Boy
Scout Handbook tells him that he may look to his Scoutmas-
ter, "a wise friend whom you can always turn for advice." [ I
If you have questions about growing up, about relationships,
sex, or making good decisions, ask. Talk with your . . .

Scoutmaster.
2 28

The Constitution affords special protection to parents in raising

their children free from government interference. Just over three

weeks before Dale came down, it was noted by the Court that "it can-

not now be doubted that the Due Process Clause of the Fourteenth

Amendment protects the fundamental right of parents to make deci-

sions concerning the care, custody, and control of their children."2 29

This heightened protection for parents in bringing up children has a

long history in the Court's Due Process jurisprudence. As observed

over seventy-five years ago, the "liberty of parents and guardians" in-

cludes the right "to direct the upbringing and education of children

under their control."230 And in Meyer v. Nebraska,2 3 1 the Court held

that the "liberty" protected by the Due Process Clause of the Four-

teenth Amendment included not only the rights of parents "to estab-

lish a home and bring up children," but also "to control the education

of their own."2 32

Most other groups claiming constitutional protection to exclude

are unlikely to be able to make BSA's additional claim implicating the

freedom to raise children. If BSA were involved in merely providing

outdoors training and ethical guidance to adults, for example, the

strength of its claim in the eyes of the Court would be somewhat di-

minished. It is striking that in a case such as Dale, in which the

Scouts' role in childrearing lay so close to the core of the group's ex-

226. Boy Scouts of Am. v. Dale, 530 U.S. 640, 643 (2000).
227. See Brief for Petitioners at 42-44, Boy Scouts of Am. v. Dale, 530 U.S. 640 (No.

99-699).
228. Brief for Petitioners at 3, Dale (No. 99-699).

229. Troxel v. Granville, 530 U.S. 57, 66 (2000).
230. Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925).
231. 262 U.S. 390 (1923)
232. Meyer v. Nebraska, 262 U.S. 390, 401 (1923).
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pression-after all, the Scouts' claim to expression is all about what
the group says to its youth members, its internal expression-the
Court does not even mention the line of cases affording constitutional
protection to parents in raising their children. 2 33 Nevertheless,
claims to exclude by groups involved in indoctrinating children will
likely be given greater weight than claims by those uninvolved with
such constitutionally protected activity. The Boy Scouts' role as an
organization involved in educating children can thus be understood as
having played a role in the Court's estimation of the strength of BSA's
claim to expressive association and its ultimate finding that New
Jersey's public accommodations law was unconstitutionally intrusive.

What is ironic, considering the likely influence the Scouts' role as
an organization involved with childraising had on the outcome of the
case, is that it will be those groups that can most strongly affect civil
rights and equality that may be given the broadest latitude in their
claims of expressive association. Groups that are involved with indoc-
trinating children will likely be given more deference by courts in
terms of the messages they wish to express. But it is also those same
groups who are in the best position-through inculcating values in
children, the most impressionable element of society-to fight against
homophobia and teach the importance of equality. The young Scouts
of today may well grow up to continue the tradition of discrimination
that led BSA to exclude James Dale in the first place.

CONCLUSION

The ruling in Boy Scouts of America v. Dale234 can be understood
as favoring, to some degree, free speech at the expense of equality. In
valuing the Scouts' right to free expression, even what might be con-
sidered a hateful form of expression, over James Dale's right to be free
from discrimination, one constitutional principle can be seen as
trumping another inconsistent principle of constitutional law. There
can be no argument that, after Dale, BSA's right to exclude homosexu-
als bears the imprimatur of the five justices of the Supreme Court.
Whatever right to be free from invidious discrimination on the basis of
his sexual orientation James Dale believed he was entitled to, the
Court announced in Dale that such a right was not of paramount
importance.

The central aim of this paper, however, has been to show the lim-
its inherent in Dale, to show that while BSA can exclude James Dale,
all other groups do not necessarily possess this same right to discrimi-

233. Especially since BSA explicitly argued this point in its Brief, see Brief for Peti-
tioners at 2, Boy Scouts of Am. v. Dale, 530 U.S. 640 (No. 99-699).

234. 530 U.S. 640 (2000).
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nate. Free speech in Dale triumphed over equality, but only in what

can be understood as a very limited set of circumstances. By examin-

ing the factors relevant to the right to exclude as a form of expressive

association; by looking at the ongoing debate between free speech and

equality of which Dale is a part; by recognizing some of the distinc-

tions inherent in a group's claim to a right to exclude; and by looking

the factors I believe lie behind the Court's decision; this paper has ar-

gued that Dale does not mean that all groups have carte blanche to

ignore antidiscrimination laws. And should a majority of the Court

one day decide that preventing discrimination against homosexuals is

of comparable importance to preventing discrimination on the bases of

race and gender, future cases like Dale may very well come out the

other way.
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