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YOU CANNOT HIDE BEHIND RELIGION IN
COPYRIGHT LAW: THE NINTH CIRCUIT
CORRECTLY REJECTED A RELIGIOUS

EXTENSION TO THE FAIR USE DEFENSE IN
WORLDWIDE CHURCH OF GOD V.

PHILADELPHIA CHURCH OF GOD, INC.

The challenge of copyright is to strike the difficult balance
between the interests of authors and inventors in the control
and exploitation of their writings and discoveries on the one
hand, and society's competing interest in the free flow of
ideas, information, and commerce on the other hand.1

INTRODUCTION

Article I, Section 8, of the Constitution provides that Congress
has the power to promote science and the arts by giving inventors and
authors exclusive rights to their respective works for limited times.2

Section 106 of the Copyright Act of 1976 ("Copyright Act")3 awards
such exclusive rights to copyright owners.4 Pursuant to the Copyright
Act, the original author has the rights to copy, publish, and distribute
the work from the time it is first created. 5

However, certain statutory exceptions apply to the rights of the
copyright owner.6 Section 107 of the Copyright Act 7 allows fair use of
the original author's work for purposes of comment, criticism, re-
search, and teaching.8 Fair use is defined as a privilege for people
other than the original owner to use a copyrighted work without the
permission of the copyright owner.9 Particular acts do not determine
fair use; instead, the circumstances that surround the acts decide

1. Harper & Row, Publ'rs, Inc. v. Nation Enters., 471 U.S. 539, 580 (1985) (quot-
ing Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984)).

2. U.S. CONST. art. I, § 8, cl. 8.
3. 17 U.S.C. § 106 (1994).
4. Harper & Row, 471 U.S. at 546. Section 106 provides in part:
Subject to §§ 107 through 120, the owner of copyright under this title has the
exclusive rights to do and authorize any of the following: (1) to reproduce the
copyrighted work in copies ... ; (2) to prepare derivative works based upon the
copyrighted work; (3) to distribute copies . . . of the copyrighted work to the
public ....

17 U.S.C. §§ 106(1)-(5) (1994).
5. Harper & Row, 471 U.S. at 546-47.
6. Id. at 547.
7. 17 U.S.C. § 107 (1994).
8. Harper & Row, 471 U.S. at 547 & n.2 (quoting 17 U.S.C. § 107 pmbl. (1994)).
9. 18 AM. JUR. 2D Copyright and Literary Property § 80 (1985).
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whether fair use is appropriate. 10 Four main factors need to be con-
sidered when evaluating fair use:

(1) the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit educa-
tional purposes; (2) the nature of the copyrighted work; (3)
the amount and substantiality of the portion used in relation
to the copyrighted work as a whole; and (4) the effect of the
use upon the potential market for or value of the copyrighted
work.'"

Courts weigh these four factors to judge whether the copyright
owner's exclusive interest in his original work outweighs the public's
interest in the information. 12

In Worldwide Church of God v. Philadelphia Church of God,
Inc. ,13 the Ninth Circuit determined that Philadelphia Church of God
("PCG"), a religious nonprofit organization, was not entitled to the fair
use defense. 14 In Worldwide Church, Worldwide Church of God
("WCG") sued PCG for copyright infringement after PCG began copy-
ing WCG's religious text ("Mystery") for its own purposes. 15 PCG an-
swered WCG's suit, asserting that its use of Mystery was fair use
under the Copyright Act. 16 The United States Court of Appeals for
the Ninth Circuit analyzed the facts of the case and held that it was
not fair use for PCG to copy and distribute WCG's religious text. 17

The Ninth Circuit balanced the statutory factors listed under § 107 of
the Copyright Act and determined that PCG's fair use defense failed
because the factors weighed in favor of WCG.18 However, the dissent
in this case argued that because Mystery was a noncommercial and
religious text, PCG's use was fair.' 9

10. Kirk Hartung, Caveats on Photocopying Copyrighted Materials, THE IOWA
LAw., Mar. 2002, at 19.

11. 17 U.S.C. §§ 107(l)-(4) (1994).

12. Hustler Mag., Inc. v. Moral Majority, Inc., 796 F.2d 1148, 1151-52 (9th Cir.
1986). The language of the statute mandates that all four of the factors be considered
when determining fair use. 18 AM JUR 2D Copyright and Literary Property § 81 (1985).
The statute, however, does not indicate the amount of weight each factor should be
given. Id. The courts have generally placed more emphasis on the fourth statutory
factor, the effect upon the market for the original copyrighted work or the value of the
copyrighted work. Id. The courts have placed the least amount of importance on the
second factor, the nature of the copyrighted work. Id.

13. 227 F.3d 1110 (9th Cir. 2000).
14. Worldwide Church of God v. Philadelphia Church of God, Inc., 227 F.3d 1110,

1112, 1121 (9th Cir. 2000), cert. denied, 532 U.S. 958 (2001).
15. Worldwide Church, 227 F.3d at 1110, 1113.
16. Id. at 1113.
17. Recent Case, Copyright Law-Fair Use-Ninth Circuit Holds That Breakaway

Church Cannot Invoke Fair Use to Reprint Copyrighted Book Suppressed by Parent
Church, 114 HARV. L. REV. 1807, 1807 (2001).

18. Worldwide Church, 227 F.3d at 1116, 1120.
19. Id. at 1124.
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This Note will first review the facts and holding of Worldwide

Church.20 This Note will then examine cases where the courts have
upheld the fair use defense in copyright infringement and cases where
the courts have struck down the fair use defense. 2 1 This Note will
then examine the Worldwide Church ruling in relation to the cases
from these different courts.22 In so doing, this Note will examine the
arguments made by the dissent, which the majority correctly disre-
garded. This Note will argue that the Ninth Circuit in Worldwide
Church correctly held that PCG's use and distribution of Mystery was
not fair use.23 Finally, this Note will contain a short discussion of why
religion should not be considered a special extension of the fair use
defense when the four factor analysis weighs against fair use.2 4

FACTS AND HOLDING

The Radio Church of God, founded by Herbert Armstrong ("Arm-
strong") in 1934, was later renamed the Worldwide Church of God
("WCG"). 25 As Pastor and spiritual leader of WCG, Armstrong pro-
duced and copyrighted thousands of articles in the name of WCG. 26

These articles were published in the church's magazine, The Plain
Truth.2 7 Armstrong completed his final work, Mystery of the Ages

("Mystery"), shortly before he died in 1986 at the age of ninety-two. 28

He copyrighted Mystery in WCG's name and published it in the
church's magazine, which was freely distributed to millions of
people.

2 9

WCG stopped distribution of Mystery two years after Armstrong's
death because the church had changed its position on doctrines such
as remarriage, divorce, and divine healing. 30 According to WCG, it
considered some of Armstrong's views to be outdated and racist.3 1 At
this time, WCG disposed of extra copies of Mystery but kept archival

20. See infra notes 25-110 and accompanying text.
21. See infra notes 111-335 and accompanying text.
22. See infra notes 336-508 and accompanying text.
23. See infra notes 336-508 and accompanying text.
24. See infra notes 509-18 and accompanying text.
25. Worldwide Church of God v. Philadelphia Church of God, Inc., 227 F.3d 1110,

1113 (9th Cir. 2000), cert. denied, 532 U.S. 958 (2001).
26. Worldwide Church, 227 F.3d at 1113.
27. Id.
28. Id.
29. Id. WCG also freely distributed millions of copies to employees and WCG tele-

cast viewers. Id. In all, over nine million copies of Mystery were placed into circulation.
Id.

30. Recent Case, Copyright Law-Fair Use-Ninth Circuit Holds That Breakaway
Church Cannot Invoke Fair Use to Reprint Copyrighted Book Suppressed by Parent
Church, 114 HARv. L. REV. 1807, 1807 (2001).

31. Worldwide Church, 227 F.3d at 1113.
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and research copies.3 2 WCG never withdrew or destroyed any copies
of Mystery from public institutions, nor were WCG's members asked to
destroy their personal copies of Mystery.3 3 WCG had expressed inter-
est in publishing an annotated version of Mystery, but work had not
yet been initiated. 34

In 1989, a new religious organization, Philadelphia Church of God
("PCG"), was founded by two prior WCG ministers.3 5 By 1996, PCG
had grown to approximately seven thousand members. 36 The new
church continued to follow the teachings of Armstrong and claimed
that Mystery was pivotal to its religious practices. 3 7 Any member who
wished to be baptized into PCG was required to read Mystery.38 Prior
to January 1997, PCG had used existing copies of Mystery; thereafter,
PCG began copying the text for its own purposes, never seeking
WCG's permission.3 9 PCG reprinted Mystery verbatim, only substi-
tuting the name of Armstrong in place of WCG on the copyright page,
taking out a suggested reading page, and deleting a warning against
impermissible reproduction. 40

After PCG ignored WCG's demand to stop infringing upon its cop-
yright of Mystery, WCG filed suit against PCG in the United States
District Court for the Central District of California. 4 ' WCG alleged in
its complaint that PCG infringed WCG's copyright by advertising, re-
producing, and distributing unauthorized and unlawful copies of Mys-
tery.42 PCG denied WCG's ownership of the Mystery copyright,
arguing that Armstrong, not WCG, had control rights over the crea-
tion of Mystery.4 3 PCG also argued that WCG's claim should be
barred by the fair use defense and counterclaimed that PCG should
have the right to freely reproduce and distribute Mystery.44 WCG

32. Id.
33. Id.
34. Id. WCG explained that it planned an annotated version of Mystery because

some of the Church's doctrines had changed and "continued distribution would offend
cultural standards of social sensitivity, and dissemination would perpetuate what the
Church considered ecclesiastical error." Id. at 1119.

35. Recent Case, 114 HARv. L. REV. at 1807.
36. Worldwide Church, 227 F.3d at 1113.
37. Id.
38. Id.
39. Id.
40. Id. PCG distributed about thirty thousand copies of the English version of

Mystery and got generous contributions from those who received the book. Id.
41. Worldwide Church, 227 F.3d at 1110, 1113.
42. Id. at 1113.
43. Id. at 1113-14.
44. Id. PCG also brought up the arguments of the Free Exercise Clause of the

First Amendment and the Religious Freedom Restoration Act ("RFRA"), 42 U.S.C.
§§ 2000bb-2000bb-4 (1994). Id. at 1113. The district court struck down the RFRA and
PCG's counterclaim before addressing PCG's motion for summary judgment. Id. at
1114.
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moved for a preliminary injunction to prevent PCG from further print-

ing or distributing Mystery and further sought a partial summary

judgment.4 5 PCG then filed a cross-motion for summary judgment.46

The district court granted PCG's summary judgment motion, but

denied WCG's motions.47 The district court concluded that Arm-

strong, not WCG, owned the copyright to Mystery.48 The district court

also concluded that PCG's use was a protected fair use of the book

under § 107 of the Copyright Act.4 9 Section 107 of the Copyright Act

lists four statutory factors that need to be considered when determin-

ing whether the use is fair or not: "(1) the purpose and character of the

use . . . ; (2) the nature of the copyrighted work; (3) the amount and

substantiality of the portion used in relation to the copyrighted work

as a whole; and (4) the effect of the use upon the potential market for

or value of the copyrighted work."50 In arriving at the conclusion that

PCG's use was fair, the district court found that PCG's complete copy-

ing of Mystery was reasonable because it was for educational, non-

profit religious purposes.5 1 In addressing the effect on WCG, the

court reasoned that WCG did not present any evidence to show that it

lost members of its church due to PCG's promulgation of Mystery.5 2

WCG appealed the decision of the district court to the United

States Court of Appeals for the Ninth Circuit arguing that the district

court's fair use determination was erroneous.53 The Ninth Circuit ac-

cepted the appeal, reversed the district court, and concluded that

PCG's use of Mystery was not fair use.54 Senior District Judge Wil-

liam W. Schwarzer, writing for the majority, first addressed copyright

ownership and found that WCG owned the rights to Mystery under the

terms of Armstrong's will because he bequeathed his ownership of the

Mystery copyright to WCG.5 5 The court recognized that copyright

ownership can be bequeathed by will under 17 U.S.C. § 201(d);5 6

therefore, WCG was now the owner of the Mystery copyright. 5 7 The

45. Worldwide Church, 227 F.3d at 1114.
46. Id.
47. Id.
48. Id.
49. Id. at 1115. Fair use has been defined as a privilege for people other than the

original owner to use a copyrighted work without permission of the copyright owner. 18

AM. JUR. 2D Copyright and Literary Property § 80 (1985).
50. Worldwide Church, 227 F.3d at 1116-17 (quoting 17 U.S.C. § 107 (1994)).

51. Id. at 1115.
52. Id.
53. Id. at 1110, 1115.
54. Id. at 1110, 1121.
55. Id. at 1112, 1114.
56. 17 U.S.C. § 201(d)(1) (1994).
57. Worldwide Church, 227 F.3d at 1114. Subsection (d)(1) of 17 U.S.C. § 201

reads in part:

111120021
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court next considered all four of the statutory factors listed under
§ 107 of the Copyright Act to determine whether PCG's use of Mystery
was fair.58

In considering the first factor, the purpose and character of the
use, the court stated that PCG's verbatim copying of Mystery merely
superseded the original work.59 The court noted that transformative
value was not necessary to find fair use; however, a lack of transform-
ative value weakened a claim of fair use.60 A work is transformative if
something new is added which alters the original work with new
meaning or expression. 6 1 The court opined that PCG's copying of Mys-
tery merely superseded the original work's purpose of fulfilling relig-
ious education and practice.6 2

The court next looked at whether PCG's use of Mystery was com-
mercial or for profit.63 The court reasoned that the language of the
first statutory factor stated that consideration should be given to
whether a use was commercial in nature or was for educational non-
profit purposes.6 4 The court determined that monetary gain was not
the only issue used to decide whether a use was for profit or nonprofit
purposes. 6 5 Furthermore, the court recognized that the term profit is
defined as a benefit or an advantage. 66 The court explained that a
copyright infringer could profit in a non-monetary way by gaining au-
thorship credit or peer recognition from using a copyrighted work.6 7

The court noted that religion was an area not generally regarded
as dominated by money, but PCG still profited from using WCG's Mys-
tery because PCG did not have to pay for the core religious text used
by the church.68 Also, PCG attracted new members to its church by
using Mystery, and those members ultimately tithed money towards
the growth of PCG.6 9 The court concluded that PCG gained a benefit
or an advantage from its copying and distribution of Mystery without

(1) The ownership of a copyright may be transferred in whole or in part by any
means of conveyance or by operation of law, and may be bequeathed by will or
pass as personal property by the applicable laws of intestate succession.

17 U.S.C. § 201(d)(1).
58. Worldwide Church, 227 F.3d at 1117-19.
59. Id. at 1117.
60. Id.
61. Id. (quoting Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994)).
62. Id.
63. Id.
64. Id. (quoting 17 U.S.C. § 107(1)).
65. Id.
66. Id. at 1118 (quoting WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1811

(1971)).
67. Id. at 1117-18 (citing Weissmann v. Freeman, 868 F.2d 1313, 1324 (2d Cir.

1989)).
68. Id. at 1118.
69. Id.

1112 [Vol. 35
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accounting to WCG; therefore, the first factor weighed against a find-

ing of fair use. 70

In considering the second factor, the nature of the copyrighted

work, the court looked to whether the copyrighted work was creative

or informational. 7 1 The court explained that the law acknowledges a

need to disseminate collections of facts from works of fiction.72 PCG

argued that Mystery was primarily a historical text based on Arm-

strong's beliefs about the truth of the Bible.7 3 However, the court rea-

soned that even though some readers may view Mystery to be factual,

it nevertheless determined that Mystery was a creative, imaginative,

and original work. 74 Since Mystery was declared a creative work, the

court determined that the second factor weighed in favor of WCG and

against a finding of fair use.75

In considering the third factor, the amount and substantiality of

the portion used in relation to the original work as a whole, the court

stated that even though verbatim copying of a work did not automati-

cally preclude fair use, a finding against fair use would likely be found

if a work was copied verbatim. 76 PCG reprinted Mystery verbatim,

only substituting the name Armstrong in the place of WCG on the cop-

yright page, taking out a suggested reading page, and deleting a warn-

ing against impermissible reproduction. 77 PCG argued that its

verbatim copying of Mystery was reasonable because Mystery was a

religious subject matter. 78 However, PCG copied Mystery to use the

work for the same core religious purposes for which WCG intended it

to be used.7 9 The court reasoned that because PCG copied Mystery

verbatim and used it as the central religious element in its church,

just as WCG had done, the third factor weighed in favor of WCG and

against a finding of fair use.8 0

In addressing the fourth factor, the effect on the potential market

and the effect on the value of the copyrighted work, the court ex-

plained that fair use could only reasonably be applied in cases where

the marketability of the original work was not materially impaired by

70. Id.
71. Id.
72. Id. (quoting Harper & Row, Publ'rs, Inc. v. Nation Enters., 471 U.S. 539, 563

(1985)).
73. Id.
74. Id.
75. Id. at 1118, 1120.
76. Id. at 1118. The fair use defense will not be available if there is extensive copy-

ing or paraphrasing of a copyrighted work because the extent of the copying is unrea-

sonable. 18 AM. JUR. 2D Copyright and Literary Property § 86 (1985).
77. Worldwide Church, 227 F.3d at 1113.
78. Id. at 1118.
79. Recent Case, 114 HAv. L. REV. at 1809.
80. Worldwide Church, 227 F.3d at 1120.
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the copied works. 8 ' The use of a copyrighted work that reduced the
demand for the original or that diminished the potential sales of the
original was not a fair use.8 2 

-The, court stated that the fourth statu-
tory factor was not limited to the effect on the market; it also included
the effect on the value of the original work.8 3 WCG argued that PCG's
unlawful distribution of Mystery harmed WCG's goodwill by drawing
away potential contributions from prospective members. 84 The court
recognized that PCG used Mystery as a marketing device and both
WCG and PCG were evangelists in the Christian community.8 5 The
court reasoned that the people who responded to PCG's advertise-
ments might have been interested in WCG's annotated version of Mys-
tery or any future reproduction of the original work.8 6

In turn, PCG argued that WCG had no monetary value in Mystery
because WCG had failed to exploit the original Mystery for over ten
years and had failed to publish the annotated version. 8 7 The court
disagreed with PCG stating that even if a copyright owner never
chooses to publish his work, the owner still has copyright protection. 88

PCG also argued that any annotated version of Mystery published by
WCG would not compete with PCG's copies of the original work.8 9

Even though the market for the original work may not be harmed by
the secondary use, the court noted that the infringer's use of the origi-
nal work was not justified.90 Without much more discussion, the
court determined that the fourth factor was neutral at worst. 91 On
balance, PCG's fair use defense failed because three out of the four
statutory factors weighed in WCG's favor.9 2 Therefore, the court
granted WCG a permanent injunction against PCG's reproduction and
distribution of Mystery.93

Circuit Judge Melvin Brunetti, writing for the dissent, disagreed
with the fair use analysis of the majority.94 The dissent reasoned that
PCG's use of Mystery was not considered to be a commercial use under

81. Id. at 1119 (quoting Harper & Row, 471 U.S. at 566-67).
82. 18 AM. Ju. 2D Copyright and Literary Property § 87 (1985).
83. Worldwide Church, 227 F.3d at 1119.
84. Id.
85. Id.
86. Id. WCG ceased distribution of the original Mystery because some of the

church's positions had changed. Id. at 1113. WCG planned an annotated version of the
original work. Id.

87. Worldwide Church, 227 F.3d at 1119.
88. Id.
89. Id. at 1120.
90. Id.
91. Id.
92. Id.
93. Id. at 1121.
94. Recent Case, 114 HARV. L. REV. at 1809.
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the first factor, the purpose and character of the use, because PCG
freely distributed Mystery to spread the religious word.9 5 The dissent

addressed the issue of transformative value, stating that PCG's use of

Mystery did not need to have transformative value for a finding of fair

use.9 6 PCG did not add or alter Mystery in any way because PCG be-

lieved such action would defeat the divinely religious purpose of the

text.97 According to PCG, it began publishing Mystery on its own be-

cause the work had been out of print for almost ten years and PCG

could no longer obtain copies through normal channels. 98 The dissent

reasoned that the fact that Mystery had been out of print for many

years at the time of PCG's publication supported a finding of fair

use.
9 9

The dissent noted that the second statutory factor, the nature of

the copyrighted work, was mostly irrelevant in this case because Mys-

tery was not easily classified as either informational or creative. 10 0

The dissent compared Mystery to works dealing with Scientology and

L. Ron Hubbard's life because those works, too, were difficult to cate-

gorize as informational or creative. 10 1 The dissent further noted that

the third statutory factor, the amount and substantiality of the por-

tion used, was also mostly irrelevant in this case because wholesale

copying had been permitted under some circumstances.-0 2 Copying a

work in its entirety does not necessarily weigh against fair use if the

work is noncommercial. 10 3 The dissent reasoned that in order to

spread Armstrong's religious message through the divine text of Mys-

tery, PCG was required to copy the text verbatim. 10 4 Therefore, the

dissent determined that the second and third factors did not weigh

against fair use.10 5

According to the dissent, the fourth statutory factor, the effect of

the use on the potential market, was the most important factor in de-

termining fair use.10 6 The dissent explained that, regardless of PCG's

95. Worldwide Church, 227 F.3d at 1122-23 (Brunetti, J., dissenting).
96. Id. at 1123 (Brunetti, J., dissenting) (citing Campbell, 510 U.S. at 579).
97. Id. (Brunetti, J., dissenting).
98. Id. at 1122 (Brunetti, J., dissenting).
99. Id. at 1123 (Brunetti, J., dissenting).

100. Id. (Brunetti, J., dissenting).
101. Id. (Brunetti, J., dissenting). Some works by L. Ron Hubbard, containing his

views on religion and human relations, were considered factual or informational. Id.

(citing New Era Publ'ns, Int'l v. Carol Publ'g Group, 904 F.2d 152, 157 (2d Cir. 1990)).

Some other L. Ron Hubbard works were perceived as more original and creative and

required greater protection. Id. (citing Bridge Publ'ns, Inc. v. Vien, 827 F. Supp. 629,
635-36 (S.D. Cal. 1993)).

102. Worldwide Church, 227 F.3d at 1123 (Brunetti, J., dissenting).
103. Id. (Brunetti, J., dissenting).
104. Id. at 1123-24 (Brunetti, J., dissenting) (citations omitted).
105. Id. at 1124 (Brunetti, J., dissenting).
106. Id. (Brunetti, J., dissenting).
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copying, the fact that WCG had decided to stop Mystery's publication
and had disavowed the book's religious message showed that WCG no
longer valued Mystery for its own religious purposes. 10 7 The dissent
reasoned that there was no market interference because WCG was no
longer distributing the original Mystery and had no future plans for
the original.10 8 The dissent determined that by preventing PCG from
using Mystery in a noncommercial, religious manner, access to ideas
would be inhibited. 10 9 Accordingly, the dissent declared that the
fourth factor facilitated a finding of fair use. 1 10

BACKGROUND

The United States Constitution states that Congress has the
power to give authors and inventors exclusive rights to their works for
a limited time to help promote the progress of the arts and science.''
The area of the Constitution that deals with writings is usually re-
ferred to as the copyright clause. 112 Copyright is not specifically de-
fined by statute, but is said to be the right of the author to exclusively
print, publish, and distribute copies of his or her literary, intellectual,
or artistic works. 1 13 The intention of the copyright clause is to moti-
vate an author's creativity by providing the author with a special re-
ward, and to give the public access to the information after the
copyright has expired. 1 14

Under § 106 of the Copyright Act of 1976 ("Copyright Act"),1 15 the
owner of a copyrighted work has the exclusive rights to permit the
reproduction of the copyrighted work, prepare any derivative works
based upon the original, and distribute the copyrighted work to the
public."l 6 However, the copyright owner's rights are dependent upon
certain statutory limitations. 1 7 Section 107 of the Copyright Act per-
mits others to make fair use of the copyright owner's work for pur-
poses of, inter alia, comment, criticism, research, and teaching. 118

Fair use has commonly been defined as a privilege for others to use a
copyrighted work in a reasonable manner without the permission of

107. Recent Case, 114 HA.v. L. REV. at 1809.
108. Worldwide Church, 227 F.3d at 1124 (Brunetti, J., dissenting).
109. Id. at 1125 (Brunetti, J., dissenting) (quoting Sony Corp. v. Universal City Stu-

dios, Inc., 464 U.S. 417, 450-51 (1984)).
110. Id. (Brunetti, J., dissenting).
111. U.S. CONST. art. I, § 8 cl. 8.
112. 18 AM. JuR. 2D Copyright and Literary Property § 1 (1985).
113. Id.
114. Id.
115. 17 U.S.C. § 106 (1994).
116. Id.
117. Harper & Row, Publ'rs, Inc. v. Nation Enters., 471 U.S. 539, 547 (1985).
118. 17 U.S.C. § 107 (1994).
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the original copyright owner.1 19 The Copyright Act noted that to de-

termine whether the use of the original work is a fair use, four main

factors shall be considered:

(1) the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit educa-
tional purposes; (2) the nature of the copyrighted work; (3)
the amount and substantiality of the portion used in relation
to the copyrighted work as a whole; and (4) the effect of the
use upon the potential market for or value of the copyrighted
work.120

The language of the statute provides that all four statutory fac-

tors must be considered when determining fair use.121 The statute

does not identify how much weight should be given to each specific

factor. 12 2 However, the courts have generally placed the greatest

amount of emphasis on the fourth statutory factor, the effect upon the

potential market for the original copyrighted work or the value of the

copyrighted work. 123 Additionally, the courts have viewed the second

factor, the nature of the copyrighted work, to be the most unclear and

least important factor. 124

In Harper & Row, Publishers, Inc. v. Nation Enterprises,12 5 the

United States Supreme Court found that the unauthorized publica-

tion of word-for-word quotes from unpublished memoirs was not fair

use under the Copyright Act. 12 6 In Harper & Row, the copyright hold-

ers of President Gerald Ford's memoirs, Harper & Row, Publishers,

Inc. ("Harper & Row"), sued Nation Enterprises ("The Nation") under

the Copyright Act in the United States District Court for the Southern

District of New York. 127 In 1977, President Gerald Ford ("Ford") con-

tracted with Harper & Row, Publishers and Reader's Digest Associa-

tion, Inc. (collectively "Publishers") to publish his memoirs. 128 The

Publishers gained exclusive rights from Ford to publish Ford's per-

sonal reflections about his time as Vice President and President of the

United States, including the pardon of Richard M. Nixon. 129

119. Harper & Row, 471 U.S. at 549.
120. 17 U.S.C. §§ 107(1)-(4) (1994).
121. 18 Am. JUR. 2D Copyright and Literary Property § 81 (1985).
122. Id.
123. Harper & Row, 471 U.S. at 566.

124. 18 AM. JuR. 2D Copyright and Literary Property § 81 (1985) (citing Dow Jones

& Co., Inc. v. Bd. of Trade, 546 F. Supp. 113, 217 (S.D.N.Y. 1982)).
125. 471 U.S. 539 (1985).
126. Harper & Row, 471 U.S. at 569.
127. Harper & Row, 471 U.S. at 539, 543.
128. Harper & Row, Publ'rs, Inc. v. Nation Enters., 501 F. Supp. 848, 849 (S.D.N.Y.

1980), affd 723 F.2d 195 (2d Cir. 1983), cert. granted, 467 U.S. 1214 (1984), and rev'd,

471 U.S 539 (1985).
129. Harper & Row, 501 F. Supp. at 849.
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The Publishers later negotiated a licensing agreement with Time
Magazine ("Time") under which Time was to buy the rights to publish
7,500 words from Ford's memoirs discussing the pardon of former
President Nixon in exchange for $25,000.130 Before the release of
Time's article, The Nation intercepted the unpublished Ford manu-
script and produced a 2,250-word article ("article" or "The Nation's ar-
ticle") that consisted of verbatim quotes and facts drawn from the
manuscript. 131 As a result of The Nation's article, Time canceled the
publication of its article and refused to pay the remaining $12,500 due
to the publishers. 132

Harper & Row brought suit in district court against The Na-
tion. 133 The district court found for Harper & Row, reasoning that the
Ford memoirs were protected by copyright at the time of The Nation's
article and that use of the copyright by The Nation was infringe-
ment.134 The district court explained that The Nation did not add any
new facts to the article it published and, therefore, The Nation could
not argue fair use.135 Victor Navasky, the editor of The Nation, ad-
mitted that he did not include any commentary, criticism, or research
to the work because he was in a hurry to get the article out to the
public before the Ford book was published. 136 According to the court,
The Nation copied the heart of unpublished work and profited by do-
ing SO. 1 3 7 As a result of this publication, the court noted that Time
backed out of the licensing agreement with Harper & Row and thus
decreased the value of the copyright. 138 The district court held that it
was the totality of the facts, along with Ford's reflections, that made
them valuable and protected by copyright law. 139

The Nation appealed the decision of the district court to the
United States Court of Appeals for the Second Circuit, arguing that its
article only borrowed important facts needed to give credibility to the
article.140 The Second Circuit reversed the district court's opinion,
holding that the paraphrasing of facts found in The Nation's article

130. Harper & Row, 471 U.S. at 539. Half of this sum was paid in advance and the
balance was to be paid at publication. Id.

131. Harper & Row, 471 U.S. at 539.
132. Id.
133. Id.
134. Id. at 543.
135. Id. at 544. Originality is essential under the Copyright Act. 18 AM. Jua. 2D

Copyright and Literary Property § 19 (1985).
136. Harper & Row, 471 U.S. at 543.
137. Id. at 544 (quoting Harper & Row, Publ'rs, Inc. v. Nation Enters., 557 F. Supp.

1067, 1072 (1983)).
138. Id.
139. Id.
140. Harper & Row, Publ'rs, Inc. v. Nation Enters., 723 F.2d 195, 195, 199 (2d Cir.

1983), cert. granted, 467 U.S. 1214 (1984), and rev'd, 471 U.S 539 (1985).
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was not copyright infringement. 14 1 The court reasoned that copyright
did not attach to facts or ideas, it only attached to expression. 14 2 The

court noted that the largest part of the article printed in The Nation

was only the reporting of information concerning the government. 143

The court further noted that The Nation only took a meager amount of

Ford's original language. 144

The Second Circuit found that when the uncopyrighted material

was taken away from The Nation's article, approximately three hun-

dred words remained that were copyrightable. 145 The court reasoned

that it was only those remaining parts of the article on which the court

focused its attention to determine whether fair use applied. 146 The

court indicated that the greatest part of the article printed in The Na-

tion was informational and, thus, the court reversed the district
court's finding of copyright infringement. 147 Harper & Row filed a pe-

tition for writ of certiorari with the United States Supreme Court,
which granted certiorari to consider whether the use of quoted mate-
rial from the manuscript constituted fair use.14 8

The Supreme Court reversed the decision of the court of appeals,
holding that The Nation's verbatim copying from the manuscript was

not fair use under the Copyright Act. 149 Justice Sandra Day

O'Connor, writing for the majority, reasoned that taking unpublished
excerpts from a manuscript was not fair use. 150 The Court noted that
§ 107 of the Copyright Act lists four nonexclusive statutory factors to

consider when determining whether a particular use is fair.15 1

When addressing the first statutory factor, the purpose and char-

acter of the use, the Court stated that The Nation went beyond merely

reporting the news and sought to make headlines by being the first to'

publish the unauthorized information. 15 2 The Court went on to state

that the publication was commercial rather than nonprofit and there-

fore weighed against fair use.15 3 The Court noted that profit could be

determined not only by monetary gain, but also if the user benefited
from the exploitation of the original copyrighted work.' 5 4 When ad-

141. Harper & Row, 723 F.2d at 195, 209.
142. Harper & Row, 471 U.S. at 544.
143. Harper & Row, 723 F.2d at 208.
144. Id. at 209.
145. Harper & Row, 471 U.S. at 544-45.
146. Id. at 545 (quoting Harper & Row, 723 F.2d at 206).
147. Harper & Row, 723 F.2d at 208-09.
148. Harper & Row, 471 U.S. at 539, 541-42.
149. Id. at 569.
150. Id. at 539, 569.
151. Id. at 549.
152. Id. at 561.
153. Id. at 562.
154. Id.
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dressing the second statutory factor, the nature of the copyrighted
work, the Court noted that The Nation excerpted many of the author's
own expressions, not only isolated phrases, from the memoirs. 155 The
Court also noted that an author of an unpublished work, such as
Ford's memoirs, had the right to control how a work would first be
released.156

In discussing the third statutory factor, the amount and substan-
tiality of the portion used, the Court stated that, in actual terms, the
words quoted from the memoirs into The Nation's article were only an
insubstantial portion of the whole work. 157 However, the Court noted
that the district court found that The Nation had taken the heart of
the original book. 158 The Court explained that according to the statu-
tory language, verbatim copying was not excused merely because the
infringing work took an insubstantial portion of the original. 159 On
the other hand, when an infringing work copied substantial portions
of a work verbatim, it was evident that there was qualitative value to
the material, both to the original author and also to the plagiarist. 160

Finally, when discussing the fourth statutory factor, the effect of
the use on the potential market for the copyrighted work, the Court
stated that this fourth factor was the most important element to look
at when determining fair use. 16 1 The Court went on to state that
when fair use was properly applied, it was limited to those who did not
materially impair the market for the original work by their copies. 16 2

The Court agreed with the district court's findings that there was not
only a potential effect on the market, but an actual effect because
Time had canceled its article and refused to pay the remaining bal-
ance. 163 Therefore, the Court found that the verbatim excerpts The
Nation used from the unpublished memoirs were not fair use.' 6 4

Almost ten years later, in Campbell v. Acuff-Rose Music, Inc.,16 5

the United States Supreme Court held that a parody should not be
presumed to be unfair use. 166 In Campbell, Acuff-Rose Music, Inc.
("Acuff-Rose"), the copyright holder, sued the rap music group 2 Live
Crew and their record company for copyright infringement of Roy

155. Id. at 563.
156. Id. at 564.
157. Id.
158. Id. at 564-65.
159. Id. at 565.
160. Id.
161. Id. at 566.
162. Id. at 566-67.
163. Id. at 567.
164. Id. at 569.
165. 510 U.S. 569 (1994).
166. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 594 (1994).
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Orbison's hit song "Oh, Pretty Woman" in the United States District
Court for the Middle District of Tennessee. 16 7 In 1964, Roy Orbison
and William Dees ("Orbison") wrote the song "Oh, Pretty Woman" and

assigned the rights to Acuff-Rose, who copyrighted the song that same
year. 168 2 Live Crew released a song in 1989 entitled "Pretty Woman"
which was a parody of the original song "Oh, Pretty Woman." 16 9 The
manager of 2 Live Crew informed Acuff-Rose that 2 Live Crew had
written a parody of "Oh, Pretty Woman" and would give all credit of
ownership and authorship of the original song to Orbison and that 2
Live Crew was willing to pay Acuff-Rose a fee for the use.170 Acuff-

Rose refused the license request and told 2 Live Crew that they would

not permit the use of a parody of the original "Oh, Pretty Woman." 17 1

2 Live Crew released records, cassettes, and compact discs on July 15,

1989, with their version of the original song "Oh, Pretty Woman,"
called "Pretty Woman.' 72 Acuff-Rose sued the record company and 2
Live Crew for copyright infringement asserting that the value of the
copyright would be disparaged by 2 Live Crew's version of the song.17 3

The district court found for 2 Live Crew, reasoning that 2 Live
Crew's song was a parody and made fair use of Orbison's original
work. 174 The district court stated that under the preamble of § 107 of

the Copyright Act, parody is an activity listed as something that might
qualify under the exception of fair use.17 5 The fair use doctrine pro-
tects parody because it is a recognized way of fostering creativity.17 6

The court stated that many commercial parodies are used more as a

commentary or editorial than to gain financially from the original
work.1 7 7 The court noted that the strongest evidence showing 2 Live

Crew's song was a parody came from the words themselves because 2
Live Crew added shocking lyrics in place of the predictable ones. 178

167. Acuff-Rose Music, Inc. v. Campbell, 754 F. Supp. 1150, 1150, 1152 (M.D. Tenn.
1991), appeal dismissed, 929 F.2d 700 (6th Cir. 1991), and rev'd, 972 F.2d 1429 (6th Cir.
1992), cert. granted, 507 U.S. 1003 (1993), and rev'd, 510 U.S. 569 (1994).

168. Acuff-Rose, 754 F. Supp. at 1152.
169. Id.
170. Id.
171. Id.
172. Id. The compact disc and its cover both acknowledged that Roy Orbison and

William Dees were the co-authors of the original song "Oh, Pretty Woman" and that
Acuff-Rose was the publisher. Id.

173. Acuff-Rose, 754 F. Supp. at 1152.
174. Id. at 1158-59.
175. Id. at 1154. Parody is defined as a work that mimics or imitates another work

for comic relief or where some criticism is made about the original work. 18 Am. JuR. 2D
Copyright and Literary Property § 84 (1985).

176. Acuff-Rose, 754 F. Supp. at 1154 (quoting Warner Bros., Inc. v. American
Broad. Cos., 720 F.2d 231, 242 (2d Cir. 1983)).

177. Acuff-Rose, 754 F. Supp. at 1154.
178. Id. at 1155.
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Acuff-Rose appealed the decision of the district court to the
United States Court of Appeals for the Sixth Circuit, seeking reevalu-
ation of the district court's fair use determination.1 7 9 The Sixth Cir-
cuit reversed the district court's opinion, holding that 2 Live Crew's
blatant commercial purpose for releasing their song prevented a find-
ing of fair use for the parody.' 80 For the purposes of the opinion, the
Sixth Circuit accepted the district court's conclusion that 2 Live
Crew's song was a criticism in the form of a parody.' 8 ' However, the
Sixth Circuit reasoned that 2 Live Crew qualitatively copied a sub-
stantial part of the original song and could not support a claim of fair
use.' s 2 The Sixth Circuit further reasoned that 2 Live Crew produced
the parody for commercial purposes and thus a potential harm to
Acuff-Rose existed.' 8 3 2 Live Crew filed a petition for writ of certio-
rari with the United States Supreme Court, which granted certiorari
to consider whether 2 Live Crew's commercial parody of "Oh, Pretty
Woman" could be considered fair use. 8 4

The Supreme Court reversed the court of appeals, holding that
the court of appeals erred in presuming that the commercial nature of
the parody made it presumptively unfair. 18 5 Justice David H. Souter,
writing for the majority, reasoned that the four statutory factors of
fair use could not be treated in isolation; rather, all of them should be
looked at and weighed together. 18 6 When addressing the first statu-
tory factor, the purpose and character of the use, the Court noted that
the central purpose was to see if the new work only superseded the
original or if something new was added that would change the charac-
ter or alter the original message or meaning. 187 The Court stated that
transformative use was not completely necessary for fair use.18 8 How-
ever, the Court explained, the more transformative a work, the less

179. Acuff-Rose Music, Inc, v. Campbell, 972 F.2d 1429, 1429, 1433 (6th Cir. 1992),
cert. granted, 507 U.S. 1003 (1993), and rev'd, 510 U.S. 569 (1994).

180. Acuff-Rose, 972 F.2d at 1439.
181. Id. at 1435, 1437. The court noted that under the fair use analysis, the statu-

tory definition of parody as a criticism and the popular definition of parody have become
confused. Id. at 1435. The court explained that the popular definition of parody is
"when one artist, for comic effect or social commentary, closely imitates the style of
another artist and in so doing creates a new artwork that makes ridiculous the style
and expression of the original." Id. (quoting Rogers v. Koons, 960 F.2d 301, 309-10 (2d
Cir. 1992)). Even if a work fits under the popular definition of parody, it does not mean
that courts should automatically treat the work as a fair use under § 107 of the Copy-
right Act. Acuff-Rose, 972 F.2d at 1435.

182. Acuff-Rose, 972 F.2d at 1438.
183. Id. at 1439.
184. Campbell, 510 U.S. at 569, 574.
185. Id. at 594.
186. Id. at 571, 578.
187. Id. at 578-79.
188. Id. at 579.
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significant other factors, such as commercialism, would be in deter-
mining fair use.189 The Court explained that parody had an evident
showing of transformative value because, like humorous criticism, a
new work was created out of the old work. 190 The Court opined that
the mere fact that a work was commercial in nature did not bar it from
being a fair use.19 1

When addressing the second factor, the nature of the work, the
Court stated that this factor recognized that some works deserve more
protection than others because they are closer to the core of copyright
protection. 192 The Court determined that Orbison's original creation
fell within the protective area of copyright law. 193 However, the Court
further ruled that it was difficult to determine fair use from infringe-
ment in parody cases because the original creative works were almost
invariably copied. 194

In discussing the third statutory factor, the amount and substan-
tiality of the portion used, the Court observed that not only was the
quantity of the copied materials relevant under this factor but also the
quality of the materials used. 195 The Court explained that they did
not follow the Sixth Circuit when applying the statutory factors to
parody.196 The Court reasoned that parody's humor or comment
springs from recognizing the tension between the new parody and the
original work. 197 According to the Court, parody must summon up
enough of the original work in order for its critical wit to be recog-
nized. 198 In order to bring about that recognition to the audience,
some of the original work's most memorable and distinctive character-
istics need to be quoted. 19 9 The Court provided that 2 Live Crew did

not take any more from the original work than was necessary for the
parody; therefore, the copying was not excessive. 20 0

When addressing the fourth statutory factor, the effect of the use
on the potential market for the copyrighted work, the Court noted that
the harm caused by the actions of the infringer must be looked at
along with the substantially detrimental impact on the future market
for the original work.2 0 1 The Court observed that the court of appeals

189. Id.
190. Id.
191. Id. at 584.
192. Id. at 586.
193. Id.
194. Id.
195. Id. at 586-87.
196. Id. at 588.
197. Id.
198. Id.
199. Id.
200. Id. at 589.
201. Id. at 590.
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had presumed an adverse effect on the market because 2 Live Crew's
use was commercial and, therefore, had found the fourth factor to
weigh against fair use. 2 0 2 However, the Court pointed out that a par-
ody was a transformative use of the original work; thus, there was less
likelihood of market substitution between the two works.20 3

In Hustler Magazine, Inc. v. Moral Majority, Inc.,204 the United
States Court of Appeals for the Ninth Circuit held that the complete
copying of a magazine advertisement constituted fair use.20 5 In Hus-
tler, Hustler Magazine, Inc. ("Hustler") sued Moral Majority, Inc. (the
"Moral Majority"), Old Time Gospel Hour (the "Gospel Hour"), and
Reverend Jerry Falwell ("Falwell") for copyright infringement in the
United States District Court for the Central District of California. 20 6

Hustler published a parody in its magazine of an advertisement for
Campari liquor.20 7 Hustler's advertisement consisted of discussions
with famous people and gave the impression that the celebrities were
talking about their first sexual experience. 20 8 The Hustler ad fea-
tured Falwell describing his first sexual experience as being in an out-
house with his mother, and the advertisement said that Falwell
always got "sloshed" before giving sermons. 20 9 Hustler printed a dis-
claimer in small print on the bottom of the page that read "AD PAR-
ODY - NOT TO BE TAKEN SERIOUSLY." 210

Falwell responded to Hustler's advertisement by filing a lawsuit
against Larry Flynt and Hustler. 2 11 As part of a solicitation drive,
Moral Majority sent out letters to 500,000 of its members that de-
scribed the advertisement in Hustler magazine without enclosing an
actual copy.2 12 The letter was signed by Falwell and asked for money

202. Id. at 591.
203. Id.
204. 796 F.2d 1148 (9th Cir. 1986).
205. Hustler Mag., Inc. v. Moral Majority, Inc., 796 F.2d 1148, 1150 (9th Cir. 1986).
206. Hustler Mag., Inc. v. Moral Majority, Inc., 606 F. Supp. 1526, 1529 (C.D. Cal.

1985), affd, 796 F.2d 1148 (9th Cir. 1986).
207. Hustler, 796 F.2d at 1149. Campari advertisements contained interviews with

celebrities about the time they first drank Campari. Id.
208. Hustler, 796 F.2d at 1149-50.
209. Id. at 1150. Reverend Jerry Falwell is a fundamentalist minister who is known

nationwide. Id.
210. Hustler, 606 F. Supp. at 1529.
211. Id. at 1529-30. This First Amendment case went all the way to the Supreme

Court. Hustler Mag. v. Falwell, 485 U.S. 46 (1988). Jerry Falwell sued Hustler Maga-
zine and Larry Flynt for libel after they published an advertisement in their magazine.
Falwell, 485 U.S. at 46. Falwell claimed the advertisement was an invasion of his pri-
vacy and caused him emotional distress. Id. The Supreme Court held that Falwell, a
public figure, could not recover damages for the tort of intentional infliction of emotional
distress without showing that the parody advertisement was made with malice. Id.

212. Hustler, 796 F.2d at 1150. Moral Majority is a conservative political lobbying
group. Id.
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to help him defend his mother's memory. 2 13 Moral Majority next sent
out a second mailing to approximately 26,900 major donors, request-
ing contributions to help pay for Falwell's lawsuit against Hustler and

enclosed a copy of the advertisement with the most objectionable
words blackened out.2 14 Later, Gospel Hour mailed a letter and a
copy of Hustler's ad to 750,000 supporters and in the letter it focused
on the importance of keeping Falwell's television stations operating to
fight people like Hustler's publisher. 2 15 Falwell also displayed the
parody advertisement during two of his weekly sermons on the nation-
wide television broadcasts of Gospel Hour and asked for financial
support.

2 16

After the mass mailings were sent out and the advertisement was
displayed on national television, Hustler sued Moral Majority, Gospel
Hour, and Falwell (together the "Defendants") for copyright infringe-
ment.2 17 The district court granted summary judgment to the defend-
ants, holding that Hustler made out a prima facie case of
infringement, but held that the mailings and displays on television
were permitted under the fair use defense.2 18 The court reasoned that
even though Hustler was the owner of the copyright to the advertise-
ment in the magazine, Falwell was the subject of the ad and had the
right to use it. 2 1 9 The court pointed out that even assuming Falwell's
use was mostly commercial, the defendants used the advertisement
for a completely different purpose than Hustler, which made it more
likely to be considered fair. 220 The court investigated further into the
legislative history of § 107 of the Copyright Act and maintained that if
a copyrighted work has derogatory or unfair information concerning a
person or institution, that person or institution may reproduce and

213. Hustler, 796 F.2d at 1150.

214. Id. The November 15, 1983, appeal to the donors stated in part:

As you know, legal matters are time consuming and expensive. There are law-
yer's and fees and court costs to consider, not to mention the personal time and
energy I must devote in these next trying weeks and months. Will you help me
defend my family and myself against the smears and slander of this major por-
nographic magazine-will you send a gift of $500 so that we may take up this
important legal-battle?

Id. at 1152. The Moral Majority received $45,000 from the donor letter. Id. at 1150.

215. Hustler, 796 F.2d at 1150. Gospel Hour is a corporate promoter of religious
radio and television broadcasts. Id. Gospel Hour received $672,000 from their support
letter. Id.

216. Hustler, 606 F. Supp. at 1530. The court was not provided with any figures as
to how much money was received as a result of these pleas. Id.

217. Hustler, 796 F.2d at 1150.

218. Id.

219. Hustler, 606 F. Supp. at 1529, 1540.

220. Id. at 1534-35.
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copy such portions of the work as needed to comment on the inaccura-
cies in the work. 22 1

Hustler appealed the decision of the district court to the United
States Court of Appeals for the Ninth Circuit, arguing that the Hus-
tler advertisement was used in the letters by Falwell purely for fun-
draising purposes. 22 2 After weighing the four statutory factors, the
Ninth Circuit affirmed the district court's opinion, finding that the
district court did not err in finding fair use. 22 3 In addressing the first
statutory factor, the purpose and character of the use, the court deter-
mined that even though Falwell conceded to using the advertisement
in part for fundraising, he also used it to rebut the personal attack
made on him in the magazine. 2 24 Falwell made no attempt to claim
that the advertisement was his; instead, Falwell used the ad to take a
stand against pornography.2 25 The court stated that, for the purpose
of comment or criticism, it was not an unnecessary use by Falwell to
copy the entire advertisement. 22 6

In discussing the second statutory factor, the nature of the copy-
righted work, the court provided that the advertisement in the maga-
zine was more creative as opposed to informational. 2 27 The range of
fair use is greater when informational works are used as opposed to
creative works.2 28 Therefore, the court explained that because of the
creative character of the advertisement, the scope of fair use was less
than if the work would have been informational. 22 9

When discussing the third statutory factor, the amount and sub-
stantiality of the portion used, the court observed that Falwell copied
the advertisement in its entirety, only covering up some of the most
offensive words. 2 30 Falwell, along with the other defendants, argued
that they only copied one page from the entire magazine. 231 However,
the court stated that the advertisement could stand alone and did not
deserve any less protection because it was part of a composite work.

2 3 2

Even though wholesale copying is not a per se finding against fair use,
the court noted that Falwell's copying of the advertisement weighed
against fair use in this case.2 33

221. Id. at 1535.
222. Hustler, 796 F.2d at 1148, 1152.
223. Id. at 1156.
224. Id. at 1153.
225. Id.
226. Id.
227. Id. at 1154.
228. Id. at 1153.
229. Id. at 1154.
230. Id.
231. Id.
232. Id. at 1155.
233. Id.
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Finally, when discussing the fourth statutory factor, the effect of

the use on the potential market for the copyrighted work, the court

established that Falwell's use of the advertisement could not have

harmed any future sales and could not replace the demand for the

original work.23 4 Commercial use of a copyrighted work is found to be

presumptively unfair.2 35 However, the court noted that Falwell had

rebutted that presumption because Falwell's use of the advertisement

did not satisfy the requirement for the original use of the work.2 36

The defendants' use of the advertisement did not in any way compete

with Hustler's original use of the ad; therefore, the use was fair.2 3 7

After weighing the four statutory factors, the Ninth Circuit found that

Falwell's use of Hustler's advertisement constituted fair use.238

Nearly three years later, in Narell v. Freeman,2 39 the United

States Court of Appeals for the Ninth Circuit provided that a novel-

ist's copyright could not protect facts and ideas taken by other au-

thors.240 In Narell, a novelist, Irena Narell ("Narell"), who wrote a

book about Jewish immigrants moving from Europe to California sued

a fellow novelist, Cynthia Freeman ("Freeman"), in the United States

District Court for the Northern District of California. 24 1 Howell-

North Books published Narell's book entitled Our City: The Jews of

San Francisco in 1981.242 The inside cover of Narell's book described

it as a historical and biographical story of how Jewish families had left

their mark in the Bay Area.2 4 3 Narell repurchased the remaining in-

ventory and the rights to the book in 1986.244 G.P. Putnam's Sons

published Freeman's book entitled Illusions of Love, a fictional story

based on actual events, in 1984.245 Freeman's book was a fictional

story about the conflicts of a wealthy Jewish family.2 46 Freeman ad-

mitted that she consulted Narell's book while preparing her own work

and included some historical events that were taken out of Narell's

book. 24 7 Narell filed suit against Freeman for copyright infringement,

234. Id. at 1156.
235. Id. at 1155.
236. Id.
237. Id. at 1156.
238. Id.
239. 872 F.2d 907 (9th Cir. 1989).

240. Narell v. Freeman, 872 F.2d 907, 909, 915 (9th Cir. 1989).

241. Narell, 872 F.2d at 907, 909.
242. Id.
243. Id.
244. Id. Under five thousand copies of Narell's book had been sold by the date of the

opinion. Id.
245. Narell, 872 F.2d at 909.
246. Id.

247. Id. Freeman's book sold almost one million copies. Id.
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arguing that Freeman had copied and paraphrased several portions of
Narell's original work.24 8

The district court granted Freeman's motion for summary judg-
ment, reasoning that the two works were not substantially similar
and no copyright infringement had taken place. 2 49 The district court
stated that Freeman's use of Narell's material was fair use.2 50 The
district court reasoned that ordinary phrases, ideas, and historical
facts were not protected by federal copyright law.2 5 1 The court opined
that the copied passages taken from Narell's book mostly contained
factual information, which were not protected.2 52

Narell appealed the decision of the district court to the United
States Court of Appeals for the Ninth Circuit, arguing that the district
court should not have granted summary judgment in favor of Freeman
because Freeman copied substantial parts of Narell's book.2 53 Narell
argued her infringement claim by pointing out several instances of
verbatim copying and many other areas of paraphrasing taken from
her book.2 54 The Ninth Circuit affirmed the district court's opinion,
declaring that the facts and ideas that Freeman copied from Narell's
book were not protected. 255

In addressing the first statutory factor, the purpose and character
of the use, the court determined that this factor weighed against Free-
man because Freeman's use was commercial and, therefore, presump-
tively unfair.2 56 Another reason why this factor weighed against
Freeman, the court noted, was because Freeman failed to acknowl-
edge in her work that she had consulted Narell's book.2 57 Next, the
court stated that the second statutory factor, the nature of the copy-
righted work, weighed slightly in favor of Freeman despite the creativ-
ity of Narell's work.258 The court noted that the creative expression
contained in Narell's historical work was the only portion of the book
that deserved protection. 25 9

In addressing the third statutory factor, the amount and substan-
tiality of the portion used, the court determined that this factor
weighed strongly for Freeman because the two works were not sub-

248. Narell, 872 F.2d at 909.
249. Id.
250. Id.
251. Id. at 910-11 (citations omitted).
252. Id. at 911.
253. Id. at 909.
254. Id.
255. Id. at 907, 915.
256. Id. at 913-14.
257. Id. at 914.
258. Id.
259. Id.
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stantially similar.2 60 Narell argued that Freeman not only copied

facts from her book, but also the expression. 2 6 1 However, the court

maintained that Freeman only duplicated ordinary phrases or factual

information in creating her book. 26 2 Also, the copied portions Free-

man used were only a small part of Narell's original book. 26 3

When discussing the fourth factor, the effect of the use on the

market, the court determined that this factor also weighed in favor of

Freeman because Narell could not point out any damaging effect Free-

man's book had or would have on Narell's book. 26 4 The court ex-

plained that Freeman's book was a romantic novel and Narell's book

was a work of history; thus, the two works were directed at fundamen-

tally different purposes. 265 Readers interested in Narell's historical

book were unlikely to substitute Freeman's romantic novel in its

place. 26 6 In sum, the court stated that even though the first statutory

factor weighed strongly in favor of Narell, the second, third, and

fourth statutory factors predominantly favored Freeman.2 6 7 There-

fore, the court affirmed the district court's finding of fair use.268

In Dr. Seuss Enterprises, L.P. v. Penguin Books USA, Inc.,2 69 the

United States Court of Appeals for the Ninth Circuit affirmed the dis-

trict court's preliminary injunction precluding the publication of The

Cat NOT in the Hat! A Parody by Dr. Juice ("The Cat NOT in the

Hat").270 In Dr. Seuss, Dr. Seuss Enterprises ("Seuss") sued Penguin

Books USA ("Penguin") and Dove Audio ("Dove") in the United States

District Court for the Southern District of California. 27 1 Seuss owned

copyrights to the works of Theodor Geisel, the late author and illustra-

tor of the well-known children's books, written under the name "Dr.

Seuss" ("Dr. Seuss").2 7 2 Geisel first published The Cat in the Hat in

260. Id.

261. Id. at 912.

262. Id.
263. Id.

264. Id. at 914.

265. Id. at 909, 914.

266. Id. at 914.

267. Id. at 915.

268. Id.

269. 109 F.3d 1394 (9th Cir. 1997).

270. Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 1394, 1396, 1406

(9th Cir. 1997).

271. Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 924 F. Supp. 1559, 1559,

1561-62 (S.D. Cal. 1996), affd, 109 F.3d 1394 (9th Cir. 1997).

272. Dr. Seuss, 109 F.3d at 1396. Geisel wrote and published many books. Id. He

wrote and illustrated the books in rhyming and repetitive language, which was accom-

panied by appealing characters. Id.
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1957.273 The Cat in the book The Cat in the Hat continues to be one of
the most famous of the Dr. Seuss creations. 2 74 The main character of
The Cat in the Hat is a well-meaning but mischievous cat who is al-
most always wearing a distinctive shabby, scrunched-up, white and
red stove-pipe hat.27 5 Seuss also owns the rights to the words "Dr.
Seuss," "Cat in the Hat," and the illustration of the character's stove-
pipe hat.2 76

Alan Katz and Chris Wrinn wrote and illustrated, respectfully,
The Cat NOT in the Hat which satirized the O.J. Simpson murder
trial.27 7 Katz intended The Cat NOT in the Hat to be a fresh new look
at the Simpson trial.2 78 The illustrations and rhymes in The Cat NOT
in the Hat imitated the distinctive style of Dr. Seuss. 27 9 The publish-
ers and distributors of The Cat NOT in the Hat, Penguin and Dove,
were not authorized to use the characters owned by Seuss and did not
seek permission to use any part of the original work.28 0 After seeing
an advertisement for The Cat NOT in the Hat, Seuss filed a complaint
for copyright infringement alleging that the parody used substantial
protected portions from Seuss' copyrighted works. 28 1 In return, Katz
filed a declaration claiming that The Cat in the Hat was the basis of
his parody and he only used portions needed to conjure up the original
work.

28 2

The district court found for Seuss, reasoning that Seuss demon-
strated a strong likelihood of success on the merits of the copyright
claim and issued a preliminary injunction that enjoined the publishers
from printing, selling, or marketing the parody.2 83 The district court
explained that copyright infringement was apparent on the cover of
Penguin and Dove's work.28 4 The district court further found that

273. Dr. Seuss, 109 F.3d at 1396. Seuss also owns the copyrights for the books The
Cat in the Hat, The Cat in the Hat Comes Back, The Cat in the Hat Beginner Book
Dictionary, The Cat in the Hat Songbook, and The Cat's Quizzer. Id.

274. Dr. Seuss, 109 F.3d at 1396.
275. Id.
276. Id.
277. Id.
278. Dr. Seuss, 924 F. Supp. at 1561.
279. Id.
280. Dr. Seuss, 109 F.3d at 1396.
281. Id. Seuss' complaint also included trademark infringement, and Seuss applied

for a temporary restraining order and preliminary injunction. Id.
282. Dr. Seuss, 109 F.3d at 1397.
283. Id. The preliminary injunction prevented Penguin and Dove from "directly or

indirectly printing, publishing, delivering, distributing, selling, transferring, advertis-
ing, or marketing the book The Cat Not [sic] in the Hat! A Parody by Dr. Juice." Dr.
Seuss, 924 F. Supp. at 1576.

284. Dr. Seuss, 924 F. Supp. at 1575. The court also noted that there were instances
of trademark infringements on the covers of the book and throughout the book. Id.
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Seuss demonstrated a likelihood of success on the issue of parody not
being considered a fair use in this case. 28 5

Penguin and Dove appealed the decision of the district court to
the United States Court of Appeals for the Ninth Circuit, arguing that
their parody was not copyright infringement because the elements of
The Cat in the Hat that they copied were uncopyrightable or already
in the public domain. 28 6 The Ninth Circuit affirmed the district
court's opinion, finding that the district court's preliminary injunction
was justified.28 7 The court reasoned that Penguin and Dove's copying
of The Cat in the Hat was commercial, nontransformative, and likely
to cause market harm.28 8

In addressing the first statutory factor, the purpose and character
of the use, the Ninth Circuit inquired whether The Cat NOT in the

Hat only superseded the original work by Dr. Seuss, or if the new
work contained transformative value.28 9 The court employed the
"conjure up" test.2 90 The court stated that the "conjure up" test meant

that a parodist was allowed to use the copyrighted work in forming his
parody if the parodist only took what was necessary to call up the orig-
inal.29 1 The Ninth Circuit first explored the meaning of parody to de-
termine whether The Cat NOT in the Hat fell into that
classification. 2 92 The court noted that parody was one aspect of sat-
ire. 293 Under copyright law, a parodist can quote from original mate-
rial if the parodist is at least commenting on the original author's
work.

2 9 4 However, the court maintained, if the parodist's work had no
essential bearing on the style or substance of the original work, the
claim to fair use diminished. 295 The court further noted that unless
the original work was somehow the target ofthe infringer's satire, the
new work could not legally be a parody.296

The court reviewed several pages of The Cat NOT in the Hat and
determined that the stanzas and pictures merely retold the story of
O.J. Simpson. 297 The new work did not criticize the substance or style

285. Dr. Seuss, 924 F. Supp at 1559, 1575.
286. Dr. Seuss, 109 F.3d at 1394, 1398.
287. Id. at 1406.
288. Id. at 1403.
289. Id. at 1400.
290. Id.
291. Id.
292. Id.
293. Id. at 1400 n.7. Parody is defined as a work that mimics or imitates another

work for comic relief and where some criticism is made about the original work. 18 AM.
JUR. 2D Copyright and Literary Property § 84 (1985).

294. Dr. Seuss, 109 F.3d at 1400.
295. Id.
296. Id. (citing Rogers v. Koons, 960 F.2d 301, 310 (2d Cir. 1992)).
297. Id. at 1401.
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of Dr. Seuss' The Cat in the Hat.2 98 The court stated that the story of
the 0. J. Simpson murder trial did not conjure up the content of The
Cat in the Hat and did not offer any new message. 29 9 Therefore, the
first statutory factor weighed against fair use.300

In addressing the second factor, the nature of the copyrighted
work, the court recognized that creative works usually received more
copyright protection than functional or informational works. 30 1 The
court noted, however, that the nature of the copyrighted work was a
factor that was not too significant in the overall balancing of fair
use.30 2 The court provided that the second statutory factor weighed
against fair use in this case because of the creative and imaginative
nature of the original The Cat in the Hat.30 3

When discussing the third statutory factor, the amount and sub-
stantiality of the portion used, the court noted that the core of Dr.
Seuss' The Cat in the Hat was the creative image of the Cat.30 4 Pen-
guin and Dove used the Cat's highly expressive image on their covers
and throughout their text many times. 30 5 Since Penguin and Dove
incorporated the expressive image of the Cat into their own work, the
Ninth Circuit agreed with the district court that the fair use defense
weighed against them under this third factor.30 6

In addressing the fourth statutory factor, the effect of the use
upon the potential market, the court opined that two things need to be
considered: the market harm resulting from the publication of The Cat
NOT in the Hat and the potential market harm for the original The
Cat in the Hat or any derivatives. 30 7 According to the court, this
fourth factor struck a balance between the rights of the copyright
owner and the public's benefit of using the work.30 8 The court de-
clared that the reputation and good will associated with the original
Dr. Seuss' work was substantial. 30 9 The court stated that Penguin
and Dove failed to produce any evidence showing that they had not
harmed the markets by using the copyrighted work.3 10 As such, Pen-

298. Id.
299. Id.
300. Id. at 1399, 1401.
301. Id. at 1402.
302. Id.
303. Id.
304. Id.
305. Id. The character of the Cat was used a total of thirteen times in the text of

Penguin and Dove's work. Id.
306. Dr. Seuss, 109 F.3d at 1403.
307. Id.
308. Id. (quoting MCA, Inc. v. Wilson, 677 F.2d 180, 183 (2d Cir. 1981)).
309. Id.
310. Id. Penguin and Dove must produce the evidence about market harm if they

want to use fair use as an affirmative defense. Id.
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guin and Dove's failure to provide any such evidence prevented them
from the fair use defense.3 1 1 In sum, the court found that all four
statutory factors weighed against a finding of fair use of the original

copyrighted The Cat in the Hat.
3 1 2

In Robinson v. Random House, Inc.,313 the United States District

Court for the Southern District of New York held that significant por-

tions of an original work were copied and, thus, the infringing work

did not deserve protection under the fair use defense. 3 14 In Robinson,

Jack E. Robinson ("Robinson"), who authored a book about the founder

of an airline, sought a declaration that his book did not infringe on the

license and copyright held by another author of a different book.3 15

Random House, Inc. ("Daley") published American Saga: Juan Trippe

and His Pan Am Empire ("Daley Book") in February 1980, which was

a biography about Juan Trippe, the Pan Am Airlines' founder. 3 16

Robinson contracted for the publication of his book, also concerning

Pan Am, in October 1992.317 Robinson sought permission to use

passages from the Daley Book for his own Pan Am book, but Daley

refused to grant permission.3 18 Thereafter, Robinson filed an action

and sought a declaration, stating that the Daley Book was not in-

fringed by his manuscript. 319 Daley counterclaimed that his copy-

righted work was infringed upon by the Robinson manuscript. 320

Robinson admitted to verbatim copying and close paraphrasing of the

Daley Book. 32 1

The district court found for Daley, holding that Robinson copied

significant parts of the Daley Book and that Robinson's use was not

fair under the Copyright Act. 32 2 The district court reasoned that, al-

though historical facts were not protected copyright, the way the au-

thor chooses to express historical facts was protected. 323 The court

stated that Robinson went beyond the copying of mere facts from the

311. Dr. Seuss, 109 F.3d at 1403.
312. Id. at 1399-1403.
313. 877 F. Supp. 830 (S.D.N.Y. 1995).
314. Robinson v. Random House, Inc., 877 F. Supp. 830, 845 (S.D.N.Y. 1995).
315. Robinson, 877 F. Supp. at 834.
316. Id. Riviera Productions, Ltd. currently holds the copyright, but Random House

holds license rights in the book. Id. The court referred to the defendants, including
Random House, collectively as "Daley." Id. at 830, 834.

317. Robinson, 877 F. Supp. at 834.
318. Id. Robinson sought this permission after McGraw-Hill canceled their contract

with Robinson. Id.
319. Robinson, 877 F. Supp. at 834.
320. Id. In 1994, another publishing company published the Robinson Book, and

thereafter Daley sought a preliminary injunction to stop the marketing of the Robinson
Book. Id. at 835.

321. Robinson, 877 F. Supp. at 835.
322. Id. at 845.
323. Id. at 836.
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Daley Book and included Daley's personal writing style and expres-
sion.3 24 In addressing the first statutory factor of the fair use analy-
sis, the purpose and character of the use, the court noted that
Robinson's book added little transformative value to the original and,
thus, this factor weighed against fair use. 3 25 The court further noted
that the second factor, the nature of the copyrighted work, favored fair
use because the Daley Book was a work of nonfiction. 3 26 In address-
ing the third statutory factor, the amount and substantiality of the
portion used, the court asserted that both qualitative and quantitative
uses were looked at in determining this particular factor.3 27 The
court determined that Robinson took the heart of the Daley Book
along with twenty-five to thirty percent of verbatim copying.328

Therefore, the third factor weighed against fair use.32 9

Finally, when addressing the fourth factor, the effect of the use
upon the potential market, the court considered the market harm
caused by the infringer and the impact on the potential market for the
Daley Book.3 30 The court observed that Daley discussed a project for
an updated version of the original.33 1 The court noted that it was not
dispositive that the Daley Book was out of print because the statute
looks to the potential market.3 32 The court explained that Robinson's
book clearly had an adverse effect on both the potential and current
markets for the Daley Book.3 3 3 In sum, the court explained that the
first, third, and fourth statutory factors of the Copyright Act weighed
against fair use.3 3 4 Therefore, the court held that Robinson's book
was not fair use of Daley's copyrighted book. 33 5

ANALYSIS

In Worldwide Church of God v. Philadelphia Church of God,
Inc.,336 the United States Court of Appeals for the Ninth Circuit de-
termined that Philadelphia Church of God's ("PCG") use and distribu-
tion of Worldwide Church of God's ("WCG") copyrighted book, Mystery

324. Id. at 837-38.
325. Id. at 841.
326. Id.
327. Id.
328. Id. at 841-42.
329. Id. at 843.
330. Id. at 842. The United States Court of Appeals for the Second Circuit noted the

Supreme Court had stopped favoring one statutory factor over another. Id. at 842 n.4
(citation omitted).

331. Robinson, 877 F. Supp. at 843.
332. Id.
333. Id.
334. Id.
335. Id. at 830.
336. 227 F.3d 1110 (9th Cir. 2000).
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of the Ages ("Mystery"), was not fair use under the Copyright Act of
1976.3 37 The court determined that the statutory factors under the
Copyright Act weighed in favor of WCG.3 3s The Ninth Circuit ex-
plained that when determining if the use of the work is fair, four fac-
tors need to be considered:

(1) the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit educa-
tional purposes; (2) the nature of the copyrighted work; (3)
the amount and substantiality of the portion used in relation
to the copyrighted work as a whole; and (4) the effect of the
use upon the potential market for or value of the copyrighted
work.

3 3 9

In Worldwide Church, the United States Court of Appeals for the
Ninth Circuit followed established precedent and correctly held that
the four statutory factors of § 10.7 weighed against a finding of fair use
under the Copyright Act. 340 First, the Ninth Circuit correctly deter-
mined that the purpose and character of PCG's use of WCG's Mystery
weighed against a finding of fair use because the new work was not
transformative and was used for profit. 34 1 Second, the Ninth Circuit
correctly reasoned that the nature of WCG's copyrighted work was
creative rather than informative, which weighed against a finding of
fair use.3 4 2 Third, the Ninth Circuit correctly explained that the
amount and substantiality of the portion used by PCG in relation to
the copyrighted work as a whole weighed against a finding of fair use
because PCG copied Mystery verbatim. 34 3 Finally, the Ninth Circuit
correctly maintained that PCG's subsequent work affected the market
for the original copyrighted work and the value of that copyrighted
work, thus weighing against a finding of fair use. 3 4 4 Balancing all
four of the statutory factors together, the Ninth Circuit correctly held
that PCG's use of Mystery weighed against a finding of fair use.3 4 5

Alternatively, Judge Melvin Brunetti wrote a dissenting opinion
in which he rejected the fair use analysis argued by the majority.3 46

Judge Brunetti stated under the first factor, the purpose and charac-

337. 17 U.S.C. § 107 (1994).
338. Worldwide Church of God v. Philadelphia Church of God, Inc., 227 F.3d 1110,

1116, 1120 (9th Cir. 2000), cert. denied, 532 U.S. 958 (2001).
339. Worldwide Church, 227 F.3d at 1116 (citing 17 U.S.C. § 107 (1994)).
340. See infra notes 352-508 and accompanying text.
341. See infra notes 352-403 and accompanying text.
342. See infra notes 404-39 and accompanying text.
343. See infra notes 440-77 and accompanying text.
344. See infra notes 478-508 and accompanying text.
345. See infra notes 352-508 and accompanying text.
346. Recent Case, Copyright Law-Fair Use-Ninth Circuit Holds That Breakaway

Church Cannot Invoke Fair Use to Reprint Copyrighted Book Suppressed by Parent
Church. 114 HARv. L. REV. 1807, 1809 (2001).
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ter of the use, the religious and noncommercial nature of PCG's use
overpowered any commercial elements and weighed in favor of fair
use.347 The dissent reasoned that the second factor, the nature of the
copyrighted work, was irrelevant because Mystery was a religious text,
and as such, it did not fit into neither category of informational nor
creative works. 348 The dissent further reasoned that the third factor,
the substantiality of the portion used in relation to the copyrighted
work as a whole, was also irrelevant because complete copying had
been permitted under certain circumstances. 349 Finally, the dissent
determined that the fourth factor, the effect of the use on the potential
market, weighed in favor of fair use because WCG could not show any
likelihood of future harm on the market by PCG's use of Mystery.350

The Ninth Circuit correctly rejected the arguments made by the dis-
sent and found against fair use. 3 5 1

A. PURPOSE AND CHARACTER OF THE USE

In finding that the purpose and character of PCG's use of Mystery
weighed against a finding of fair use, the Ninth Circuit in Worldwide
Church correctly followed Supreme Court precedent. 352 When exam-
ining the purpose and character of the use, a court should analyze
whether the new work has any transformative value, meaning that it
does not merely supersede the copyrighted work, but alters the origi-
nal by adding new expression or message. 353 The Ninth Circuit cor-
rectly distinguished between a merely superseding work and a
secondary work, such as a parody, that contained transformative
value. 35 4 The court should also analyze whether the use was for non-
profit educational reasons or for commercial value.3 55 The Ninth Cir-
cuit correctly determined that when deciding whether the purpose of
the use was for "profit," monetary gain was not the only criterion.356

The Supreme Court and the Ninth Circuit have previously recognized
that when secondary works contain no transformative value and are
used only for profit this first factor will weigh against a finding of fair

347. Worldwide Church, 227 F.3d at 1123.
348. Id.
349. Recent Case, 114 HARV. L. REv. at 1809.
350. Worldwide Church, 227 F.3d at 1124-25.
351. See infra notes 352-508 and accompanying text.
352. See infra notes 353-403 and accompanying text.
353. 18 AM JuR. 2D Copyright and Literary Property § 82 (1985 & Supp. 2001) (cit-

ing Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)).
354. See infra notes 359-82 and accompanying text.
355. 18 AM JUR. 2D Copyright and Literary Property § 82 (1985).
356. See infra notes 383-400 and accompanying text.
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use.3 57 The decision in Worldwide Church is in line with prior Su-
preme Court and Ninth Circuit decisions.3 58

1. PCG's verbatim copying added no transformative value and only

superseded the original work

A work has transformative value if something new is added which
alters the original work with new meaning or expression. 35 9 The dis-
sent in Worldwide Church argued that PCG's use of Mystery need not
be transformative in this case to qualify for fair use.3 60 The dissent
explained that PCG's religious purpose would be defeated by adding to
or changing Mystery because PCG believed that Mystery was a spiritu-
ally inspired text.3 61 However, according to statute, there is no spe-
cial religious extension to the fair use defense under the Copyright Act
stating that it is fair use to supersede an original religious work. 36 2

Also, even though the Ninth Circuit admitted that transformative
value was not absolutely necessary to find fair use, the court stated
that a lack of transformative value weakened a claim of fair use.

3 6 3

Therefore, the Ninth Circuit correctly rejected the dissent's argument
and reasoned that a superseding use that added no transformative
value was not fair.3 64

The Supreme Court, in Harper & Row Publishers, Inc. v. Nation
Enterprises,36 5 found that the editor of a magazine wrote an article
based on verbatim excerpts from a soon-to-be published book.3 66

Harper & Row Publishers, Inc. ("Harper & Row") had contracted with
President Gerald Ford ("Ford") to publish his memoirs.36 7 In turn,
Harper & Row made a licensing agreement with Time Magazine
("Time") to publish an article containing excerpts from the
memoirs. 368 Before the release of Time's article, the editor of The Na-
tion magazine ("The Nation") intercepted the Ford manuscript and

357. See infra notes 352-403 and accompanying text.
358. See infra notes 352-403 and accompanying text.
359. 18 AM JUR. 2D Copyright and Literary Property § 82 (1985 & Supp. 2001) (cit-

ing Campbell, 510 U.S. at 569).
360. Worldwide Church, 227 F.3d at 1123.
361. Id.
362. 17 U.S.C. § 107 (1994). The Supreme Court stated that the exercise of religion

did not excuse someone of the duty to obey a neutral and valid law on the ground that
the law goes against their religion. Oregon v. Smith, 494 U.S. 872, 879 (1990). Also, the
Court explained that if prohibiting the exercise of religion was only an incidental effect
of a generally valid law, the First Amendment had not been violated. Oregon, 494 U.S.
at 878.

363. Worldwide Church, 227 F.3d at 1117 (citing Campbell, 510 U.S. at 579).
364. See supra notes 359-63 and accompanying text.
365. 471 U.S. 539 (1985).
366. Harper & Row, Publ'rs, Inc. v. Nation Enters., 471 U.S. 539, 543 (1985).
367. Harper & Row, 471 U.S. at 541.
368. Id. at 542.
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published an article consisting of large excerpts from the manu-
script.36 9 The Nation's article did not add any independent criticism,
research, or commentary to the original work.3 70 The Court found
that The Nation's use of the verbatim excerpts was not fair use.3 7 1

Ten years later, in Robinson v. Random House, Inc. ,372 Robinson,
the author, copied verbatim passages from another copyrighted
book.3 73 The copyrighted book was a historical biography about the
life of Juan Trippe, and the infringing author claimed he could copy
passages from the book due to the historical nature of the copyrighted
work. 374 The United States District Court for the Southern District of
New York noted that, although historical facts were not protected by
copyright, the way an author chose to express historical facts was pro-
tected. 3 75 The court ruled that the secondary work went beyond the
copying of mere facts from the copyrighted work and included the au-
thor's personal writing style and expression. 3 76 Under the first statu-
tory factor, the purpose and character of the use, the district court
noted that the secondary book added little transformative value to the
original work, which weighed against fair use. 37 7

Similar to Harper & Row and Robinson, the Ninth Circuit in
Worldwide Church noted that PCG copied Mystery verbatim and ad-
ded no transformative value. 378 PCG reprinted Mystery in its en-
tirety, except for substituting the name Armstrong in the place of
WCG on the copyright page, taking out a suggested reading page, and
deleting a warning against impermissible reproduction. 37 9 The Ninth
Circuit reasoned that PCG's use of Mystery for the same religious pur-
poses as WCG had intended merely superseded the original work.38 0

PCG intended for Mystery to promote religious practice and teachings
within its Church, just has WCG had previously instituted. 38 1 There-
fore, the Ninth Circuit in Worldwide Church, similar to Harper & Row

369. Id. at 543.
370. Id.
371. Id. at 569.
372. 877 F. Supp. 830 (S.D.N.Y. 1995).
373. Robinson v. Random House, Inc., 877 F. Supp. 830, 838 (S.D.N.Y. 1995).
374. Robinson, 877 F. Supp. at 836.
375. Id. at 836, 839.
376. Id. at 837-38.
377. Id. at 840-41.
378. Compare Worldwide Church, 227 F.3d at 1117-18 (providing that PCG copied

Mystery in its entirety with no added meaning), with Harper & Row, 471 U.S. at 543
(noting that The Nation's editor copied quotes and paraphrases verbatim and added no
independent comment or criticism), and Robinson, 877 F. Supp. at 840 (explaining that
Robinson copied large portions of the Daley book verbatim and added little new
expression).

379. Worldwide Church, 227 F.3d at 1113.
380. Id. at 1117.
381. Id.
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and Robinson, correctly determined that if a secondary work merely
superseded the original work and did not offer any new meaning or
expression to the original, the use would not be fair. 38 2

2. PCG profited from using WCG's Mystery

When weighing whether a use was commercial or for profit, the
court first defined profit as a benefit or an advantage.38 3 The dissent
noted that PCG's use of Mystery was not commercial because PCG was
a nonprofit organization and freely distributed Mystery to spread the
religious word. 38 4 However, the question whether a defendant was a
nonprofit or profit organization was irrelevant. 38 5 The inquiry was
whether the defendant profited from the use of the original work. 38 6

The Ninth Circuit determined that PCG clearly profited from its use of
Mystery because the text was central to the church.38 7 Also, the mem-
bers who were attracted to PCG would tithe money to the church. 38 8

Similar to the Supreme Court in Harper & Row, the Ninth Circuit
in Worldwide Church determined that the first statutory factor, the
purpose and character of the use, included whether the use was com-
mercial or nonprofit educational in nature.38 9 The Supreme Court in
Harper & Row explained that monetary gain was not the sole motive
when determining whether a work was for profit but also whether the
user could benefit from exploiting the copyrighted work without pay-
ing for it.390 In Harper & Row, the Supreme Court stated that The
Nation intentionally supplanted the copyright holder's right to first
publication by using verbatim quotes from Ford's memoirs in their ar-
ticle.3 9 1 Thus, The Nation profited from the exploitation of the

382. Compare Worldwide Church, 227 F.3d at 1117 (providing that a use for the
same purpose as the original weakens a claim of fair use), with Harper & Row, 471 U.S.
at 569 (noting that The Nation's verbatim copying of the manuscript was not fair use),
and Robinson, 877 F. Supp. at 840-41 (finding that the secondary use of the original
work needs to add some qualitative value in order to be fair).

383. Worldwide Church, 227 F.3d at 1117-18 (quoting WEBSTER's THIRD NEW INTER-
NATIONAL DICTIONARY 1811 (1971)).

384. Id. at 1123.
385. Kirk Hartung, Caveats on Photocopying Copyrighted Materials, THE IOWA

LAW., Mar. 2002, at 19.
386. Id.
387. Worldwide Church, 227 F.3d at 1118.
388. Id.
389. Compare Worldwide Church, 227 F.3d at 1117 (considering that the purposes

of the use included whether it was nonprofit or commercial), with Harper & Row, 471
U.S. at 561-62 (discussing the distinction between commercial and nonprofit publica-
tions under the purpose and character factor).

390. Harper & Row, 471 U.S. at 562.
391. Id.
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memoirs because it gained the valuable benefit of first publication
without any compensation to Harper & Row.3 9 2

When deciding whether PCG's use of Mystery was commercial or
for profit, the court explained that a copyright infringer could benefit
in a non-monetary way by gaining authorship credit or peer recogni-
tion from using an original work as its own. 39 3 The Ninth Circuit
noted that religion was an area not generally regarded as dominated
by money.39 4 However, the Ninth Circuit explained that PCG still
profited from using WCG's Mystery because PCG did not have to pay
for the core religious text used by PCG.3 95 Also, the court stated that
PCG attracted new members to its church by using Mystery and those
members ultimately tithed money towards the growth of PCG.39 6

Thus, similar to Harper & Row, the Ninth Circuit in Worldwide
Church determined that profit could be measured through tangible as
well as intangible methods. 397 PCG profited through tangible means
by using Mystery as the core religious text at no cost.398 PCG also
profited because the church gained thousands of new members who
contributed money.3 99 Further, PCG profited through intangible
means by diverting potential members away from WCG and, thus,
harming WCG's goodwill. 40 0

After analyzing both the transformative value and the commer-
cial nature of the use under the first statutory factor, the purpose and
character of the use, the reasoning behind Harper & Row and Robin-
son strengthened the validity of the Ninth Circuit's Worldwide Church
ruling.40 1 Thus, the Ninth Circuit was correct in holding under the
first factor that PCG's verbatim copying of Mystery, which superseded
the object of the original work, was not fair use.40 2 The Ninth Circuit
was also correct in determining that PCG profited from its use of Mys-
tery as its core religious text in both a monetary and non-monetary
way.

40 3

392. Id.
393. Worldwide Church, 227 F.3d at 1117-18 (citing Weissmann v. Freeman, 868

F.2d 1313, 1324 (2d Cir. 1989)).
394. Id. at 1118.
395. Id.
396. Id.
397. Compare Worldwide Church, 227 F.3d at 1117-18 (stating that profit could be

measured in a non-monetary way by gaining authorship credit or peer recognition), with
Harper & Row, 471 U.S. at 562 (noting that monetary gain was not the only method for
measuring profit).

398. Worldwide Church, 227 F.3d at 1118.
399. Id.
400. Id. at 1119.
401. See supra notes 352-400 and accompanying text.
402. See supra notes 359-82 and accompanying text.
403. See supra notes 383-400 and accompanying text.

1140 [Vol. 35



RELIGION IN COPYRIGHT LAW

B. NATURE OF THE COPYRIGHTED WORK

When addressing the nature of the copyrighted work, courts rec-

ognize that some works are entitled to greater copyright protection
than others. 40 4 For example, an infringer is given more latitude in

copying factual works as opposed to creative or original works. 40 5

Nevertheless, the dissent argued that the second statutory factor was
irrelevant to this case because Mystery was a religious text; thus, Mys-
tery could not easily be classified as either informational or creative

under this factor.40 6 The dissent only briefly referred to works which

deal with L. Ron Hubbard's ("Hubbard") life.40 7 Those works con-

tained Hubbard's personal views on the Church, religion, and human
relations, much like Mystery contained Herbert Armstrong's ("Arm-
strong") views on religion and the Bible.40 8 The dissent reasoned that
Mystery, similar to some of Hubbard's works, could be viewed as pri-
marily instructive and also the product of creative thought.40 9

The Ninth Circuit in Worldwide Church correctly rejected the dis-

sent's argument and stated that the nature of the copyrighted work
weighed against a fair use determination. 4 10 The court rightly found
that the scope of fair use was greater when informational works were
involved as opposed to those times when creative works were in-
volved. 4 11 Where the nature of a work was more like a collection of

facts than an imaginative or creative work, secondary users had a
stronger argument under the fair use defense.4 12 Through this hold-
ing, the Worldwide Church court differentiated between the two types

of works and recognized a greater need to protect imaginative and cre-
ative works. 4 13

The court in Worldwide Church determined that WCG's Mystery
was creative and not informational because it contained the personal
religious beliefs of Armstrong about the Bible.4 14 As such, the court
determined that the originality of Mystery weighed against a finding
of fair use under this second factor, the nature of the copyrighted

404. Hartung, supra note 385, at 19.
405. Id.
406. Worldwide Church, 227 F.3d at 1123.
407. Id. L. Ron Hubbard was the founder of Scientology. Id.

408. Compare Worldwide Church, 227 F.3d at 1118 (stating that Mystery was a tex-
tual account of Armstrong's views about the Bible), with id. at 1123 (Brunetti, J., dis-
senting) (noting that works that dealt with Hubbard's views on religion and the Church
were more factual or informational).

409. Worldwide Church, 227 F.3d at 1123.
410. See infra notes 404-39 and accompanying text.
411. See infra notes 414-39 and accompanying text.
412. 18 AM. JUR. 2D Copyright and Literary Property § 85 (1985).
413. See infra notes 414-39 and accompanying text.
414. Worldwide Church, 227 F.3d at 1118.
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work.4 15 The court also noted that, even though some readers who
shared Armstrong's religious beliefs may have viewed Mystery as fac-
tual, the originality and imagination found in Mystery weighed
against fair use.4 16

Even though creative and imaginative works have traditionally
deserved more protection than informational works, there are some
exceptions to when a person can have fair use of a creative work. 417

Parody is defined as a work that mimics or imitates another work for
comic relief and where some criticism is made about the original
work.4 18 Parody is an exception under the fair use defense and de-
serves protection only in cases where the parodist uses elements from
an original work to make humorous or ironic commentary about that
original.4 19 Thus, under the right circumstances, it may be fair for a
parody to use the creativity of another work.4 20

The Supreme Court, in Campbell v. Acuff-Rose Music, Inc.,4 21

previously noted that when reading parody cases, it was difficult to
separate fair use from infringing works because parodies almost al-
ways copied the expression of publicly known works.42 2 In Campbell,
a rap group, 2 Live Crew, recorded and distributed a parody of a copy-
righted ballad.4 23 2 Live Crew mimicked the original work through
comical lyrics. 42 4 Even though Roy Orbison's original work "Oh,
Pretty Woman" was creative and deserved copyright protection, the
Supreme Court determined that 2 Live Crew's parody was fair use
because it criticized and commented on the original. 4 25

Similarly, the court in Dr. Seuss Enterprises, L.P. v. Penguin
Books USA, Inc.,426 also discussed the protection of creativity in a par-
ody case. 42 7 In Dr. Seuss, an author and illustrator created The Cat
NOT in the Hat! A Parody by Dr. Juice ("The Cat NOT in the Hat"), a
book which told the story of the 0. J. Simpson ("Simpson") murder
trial.428 The Cat NOT in the Hat used the simple, repetitive, rhyming

415. Id.
416. Id.
417. See infra notes 418-39 and accompanying text.
418. 18 AM. JUR. 2D Copyright and Literary Property § 84 (1985).
419. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 596-97 (1994) (Kennedy, J.,

concurring).
420. See infra notes 421-25 and accompanying text.
421. 510 U.S. 569 (1994).
422. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586 (1994).
423. Campbell, 510 U.S. at 572.
424. Id.
425. Id. at 586, 594, 599.
426. 109 F.3d 1394 (9th Cir. 1997).
427. Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 1394, 1404 (9th

Cir. 1997).
428. Dr. Seuss, 109 F.3d at 1396.
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language and the well-known Cat character from Dr. Seuss' The Cat

in the Hat.4 2 9 The court reasoned that creative objects were more cen-

tral to the heart of copyright protection.4 30 The Ninth Circuit in Dr.

Seuss determined that the use of The Cat in the Hat was not fair in

this case because even though the style of the original work was imi-

tated, The Cat NOT in the Hat did not criticize or comment on the

original work as is required for a legal parody.43 1

WCG's Mystery was a creative work.4 3 2 Even though Mystery

may have been viewed as an historical and factual text by some read-

ers, the book contained the personal religious beliefs of only one

man.4 33 Thus, unless PCG was copying Mystery to create a parody,

the second factor, the nature of the copyrighted work, weighed against

a finding of fair use.43 4 PCG did not create a parody of Mystery.43 5

PCG's Mystery did not mimic or imitate the original Mystery for comic

relief.43 6 Similarly, PCG's Mystery did not criticize or comment on the

original work.4 3 7 Instead, PCG's Mystery was nothing more than a

copy of the original Mystery.4 38 Therefore, the Supreme Court and

Ninth Circuit precedent support the court's decision in Worldwide

Church that the creative and original nature of Mystery deserves pro-

tection from other infringing works.4 39

C. AMOUNT AND SUBSTANTIALITY OF THE PORTION USED IN

RELATION TO THE COPYRIGHTED WORK AS A WHOLE

In discussing the third statutory factor, the amount and substan-

tiality of the portion used, it is important to examine both the quantity

and the quality of the copyrighted work used by the infringer to deter-

429. Id. at 1396, 1398.
430. Id. at 1402.
431. Id. at 1401-02.
432. Worldwide Church, 227 F.3d at 1118.
433. Id.
434. See supra notes 404-33 and accompanying text.
435. See infra notes 436-39 and accompanying text.
436. Compare Worldwide Church, 227 F.3d at 1118 (stating that PCG had copied

the entire Mystery verbatim), with Campbell, 510 U.S. at 586 (noting that 2 Live Crew

mimicked and criticized the original through comical lyrics).
437. Compare Worldwide Church, 227 F.3d at 1117 (reasoning that PCG copied

Mystery verbatim with no added comment or criticism), with Dr. Seuss, 109 F.3d at 1401

(stating that The Cat NOT in the Hat was not a parody because it did not ridicule or
criticize the original work).

438. Worldwide Church, 227 F.3d at 1118. PCG copied Mystery verbatim, only de-

leting a reference to WCG from the copyright page and a suggested reading page. Id.

439. Compare Worldwide Church, 227 F.3d at 1118 (reasoning that the creativity of

the original work weighed against fair use), with Campbell, 510 U.S. at 586 (noting that

the original work's creative nature fell within copyright protection), and Dr. Seuss, 109
F.3d at 1402 (providing that the creativity of the original work weighed against fair
use).
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mine whether fair use applies. 440 The dissent argued that the third
statutory factor was irrelevant to this case because even wholesale
copying would not weigh against fair use if it was for nonprofit pur-
poses.4 4 1 The dissent further argued that PCG's purpose of spreading
Armstrong's religious message required verbatim copying of the entire
text.4 42 Thus, the dissent determined that the third factor did not
weigh against fair use.4 43

However, in analyzing the third factor, the Worldwide Church
court's holding was in line with Supreme Court precedent and Ninth
Circuit precedent. 44 4 Therein, the court properly rejected the dis-
sent's argument and found against fair use when balancing the
amount of the work used in relation to the copyrighted work.44 5 In
Worldwide Church, the Ninth Circuit correctly determined that copy-
ing an entire work militated against a finding of fair use.44 6 The court
also correctly reasoned that the extent of permissible copying varied
with the purpose and character of the use. 447 For instance, substan-
tial quotations might be considered fair use in a news account of a
speech but not fair use when copying large excerpts for a scoop on an
unpublished manuscript.4 48

The court in Worldwide Church determined that PCG copied the
original work verbatim, only substituting Armstrong's name for WCG
as the author on the copyright page, deleting a warning against repro-
duction, and taking out a suggested reading page.4 49 The court also
found that if the secondary work was used for the same intrinsic pur-
pose for which the original copyright owner intended it to be used, the
secondary use would likely be found unfair. 4 50 In Worldwide Church,
the Ninth Circuit maintained that PCG used Mystery for exactly the
same religious purposes that WCG intended. 4 5 1 Therefore, the court
indicated, the third factor tilted the scale against fair use.4 52

In Harper & Row, The Nation magazine published an article that
copied quotes, paraphrases, and facts verbatim from an unpublished
manuscript. 45 3 The Supreme Court declared that these excerpts rep-

440. Hartung, supra note 385, at 19.
441. Worldwide Church, 227 F.3d at 1123.
442. Id. at 1124.
443. Id.
444. See infra notes 448-77 and accompanying text.
445. See infra notes 448-77 and accompanying text.
446. See infra notes 448-77 and accompanying text.
447. See infra notes 448-77 and accompanying text.
448. Campbell, 510 U.S. at 587 (quoting Harper & Row, 471 U.S. at 564).
449. Worldwide Church, 227 F.3d at 1113.
450. Id. at 1118.
451. Id.
452. Id. at 1119.
453. Harper & Row, 471 U.S. at 543.
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resented the heart of the work.4 54 The Court referred back to the stat-

utory language, asserting that the verbatim copying was not excused

merely because the infringing work took an insubstantial portion of

the original. 4 55 On the other hand, the Supreme Court maintained

that when an infringing work copied substantial portions of an origi-

nal work verbatim, it was evident that there was qualitative value to

the material, both to the original author and also to the plagiarist.4 56

The editor of The Nation admitted to verbatim copying of certain

passages because they qualitatively incorporated Ford's expression

and, subsequently, the Court found the copying was not fair use.45 7

Similarly, in Hustler Magazine, Inc., v. Moral Majority, Inc.,458

the Ninth Circuit provided that the wholesale copying of the adver-

tisement by Reverend Jerry Falwell ("Falwell") weighed against a

finding of fair use.45 9 In Hustler, the magazine published a parody

advertisement with Falwell as its subject.4 60 The court noted that

Falwell retaliated by using the advertisement to solicit funds from his

constituents through letters and television programs.4 6 1 The court ex-

plained that, even though the advertisement was only one page from

the 154-page magazine, the ad itself could stand alone and should be

considered a complete work.4 62 Therefore, the court found that the

verbatim copying of the advertisement by Falwell was substantial and

unfair in relation to the copyrighted work as a whole. 4 63 Such a deter-

mination caused the third factor to weigh against a finding of fair

use.4
64

The Worldwide Church court, like the courts in Harper & Row

and Hustler, found that the amount of the copyrighted work used in

relation to the original work as a whole weighed against fair use.4 65

In Worldwide Church, PCG copied Mystery completely verbatim and

this caused the court to find that the secondary work merely super-

454. Id. at 564-65.
455. Id. at 565.
456. Id.
457. Id.
458. 796 F.2d 1148 (9th Cir. 1986).

459. Hustler Mag., Inc., v. Moral Majority, Inc., 796 F.2d 1148, 1155 (9th Cir. 1986).

460. Hustler, 796 F.2d at 1149-50.
461. Id. at 1150.
462. Id. at 1154-55.
463. Id. at 1155.
464. Id. However, even though the third factor weighed against fair use, the four

factors together weighed in favor of fair use and Falwell prevailed. Id. at 1156.

465. Compare Worldwide Church, 227 F.3d at 1118-19 (noting that PCG copied the

religious text of Mystery verbatim and tilted the scale against fair use), with Harper &

Row, 471 U.S. at 564-65, 569 (determining that copying the heart of the work weighed

against fair use), and Hustler, 796 F.2d at 1154-55 (stating that copying the entire par-

ody except for some offensive words constituted fair use).
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seded the purpose of the original copyrighted work. 46 6 The cases are
similar because, in all three cases, substantial portions of the copy-
righted work were copied verbatim. 46 7 Furthermore, the court in each
case reasoned that the fact that an original work was copied verbatim
indicated that the original work contained qualitative value needing
protection.

468

However, even though the Supreme Court in Campbell stated
that a work composed mainly of the original work's heart was merely
a superseding use, the Court looked at the substantiality of the por-
tion used differently in parody cases.4 69 In Campbell, a rap group cre-
ated a song parody and the Court opined that the rap group did not
borrow more than necessary from the original work; thus, this factor
weighed in favor of fair use.47 0 The Court reasoned that when a par-
ody was directed toward an original work, the parody "must be able to
conjure up at least enough of that original to make the object of its
critical wit recognizable." 47 ' The Court further reasoned that in order
for the work to avoid being considered a merely superseding use, the
copying of the original could not be exorbitant in relation to the pa-
rodic nature, even if the heart of the original was copied.47 2

Unlike Campbell, the secondary use in Worldwide Church was
not a parody of the original copyrighted work because the secondary
work did not mimic nor criticize the original. 47 3 Instead, in World-
wide Church, PCG copied the creative original, Mystery, verbatim and
merely superseded the original work.47 4 Furthermore, although the
parody in Campbell copied portions of the original work verbatim, the
work was not copied completely verbatim; in contrast, in Worldwide
Church, the infringer copied the text of Mystery completely verba-

466. Worldwide Church, 227 F.3d at 1118. PCG copied Mystery verbatim only delet-
ing the reference to WCG on the copyright page and a suggested reading page. Id.

467. Compare Worldwide Church, 227 F.3d at 1118-19 (noting that PCG's verbatim
copying of Mystery was not fair use regardless of its religious nature), with Harper &
Row, 471 U.S. at 565 (explaining that the infringing work was copied verbatim), and
Hustler, 796 F.2d at 1154 (stating that the defendants copied the entire work).

468. Compare Worldwide Church, 227 F.3d at 1118 (providing that verbatim copy-
ing was evidence of qualitative value), with Harper & Row, 471 U.S. at 565 (noting that
the plagiarist copied the work verbatim due to the qualitative value of the work), and
Hustler, 796 F.2d at 1155 (reasoning that the amount of copying indicated the value of
the original work).

469. Campbell, 510 U.S. at 587-88.
470. Id. at 572, 589.
471. Id. at 588 (citations omitted).
472. Id. at 589.
473. Compare Worldwide Church, 227 F.3d at 1118 (noting that PCG used Mystery

for the same exact purpose as WCG), with Campbell, 510 U.S. at 572 (explaining that 2
Live Crew wrote a song parody of "Oh, Pretty Woman" intending to satirize the
original).

474. Worldwide Church, 227 F.3d at 1117.
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tim.47 5 Hence, even if the secondary use of Mystery would have been

considered a parody, the use would still be an infringement of the cop-

yright because the original was copied completely verbatim.4 76 Thus,

Worldwide Church was correct in determining that PCG's verbatim

copying of Mystery weighed against a finding of fair use.4 77

D. EFFECT OF USE UPON THE POTENTIAL MARKET FOR OR VALUE OF

THE COPYRIGHTED WORK

When determining the effect of the use upon the market for the

copyrighted work, the Supreme Court has construed this factor as per-

taining to market substitution.4 7 Hence, a copyright infringer will

have greater difficulty proving fair use if he usurps the original in the

market.4 7 9 The dissent noted that the fourth statutory factor was the

most important factor.48 0 The dissent argued that WCG's decision to

stop publication of Mystery, destroy any excess copies, and repudiate

Mystery's religious message showed that WCG no longer valued Mys-

tery.48 1 The dissent further argued that there could be no market in-

terference with PCG's use of Mystery because WCG admitted it had no

plan to publish Mystery again in its original form.48 2 Also, the dissent

reasoned that WCG did not show that PCG's use of Mystery caused

future harm for an annotated version of Mystery.48 3 Finally, the dis-

sent opined that WCG was less interested in protecting its copyright

in Mystery than in suppressing the religious ideals of Armstrong,

which now countered WCG's church doctrine.4 84

In addressing the fourth statutory factor, the Ninth Circuit in

Worldwide Church correctly dismissed the dissent's arguments and

found against fair use.4 8 5 In analyzing this factor, the Ninth Circuit

appropriately concluded that if the market for the work was materi-

ally impaired by the infringing work, fair use should not be found.48 6

475. Compare Worldwide Church, 227 F.3d at 1118 (reasoning that PCG duplicated

the entire text verbatim), with Campbell, 510 U.S. at 589 (stating that the copying of

the original text was not verbatim).
476. See supra notes 473-75 and accompanying text.
477. See supra notes 440-76 and accompanying text.
478. Hartung, supra note 385, at 19.
479. Id.
480. Worldwide Church, 227 F.3d at 1124.
481. Id.
482. Id.
483. Id. WCG explained that it planned an annotated version of Mystery because

some of the Church's doctrines had changed and "continued distribution would offend
cultural standards of social sensitivity, and dissemination would perpetuate what the

Church considered ecclesiastical error." Id. at 1119.
484. Worldwide Church, 227 F.3d at 1125.
485. See infra notes 486-508 and accompanying text.
486. See infra notes 487-508 and accompanying text.
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The court in Worldwide Church noted that PCG's use of the infringing
version of Mystery diverted WCG's goodwill by drawing away potential
contributions and members from WCG. 48 7 People who obtained copies
of PCG's Mystery could have been interested in an annotated version
of Mystery, which WCG planned to publish in the future.48 8 The court
further noted that Mystery had value as a marketing tool.48 9 Even if
WCG decided to never publish an annotated version of Mystery, WCG
was still entitled to protection of its copyright. 490

In Dr. Seuss, the Ninth Circuit explained that, under the fourth
statutory factor, courts must consider the scope of market harm and
determine whether unrestricted dissemination could harm the poten-
tial market for the original work.49 1 In Dr. Seuss, an author and illus-
trator created a book, The Cat NOT in the Hat, which satirized the
O.J. Simpson murder trial.49 2 The illustrations and rhymes in The
Cat NOT in the Hat copied the distinctive style of a well-known au-
thor.49 3 The court declared that the reputation and good will associ-
ated with the original work was substantial. 49 4 Also, the court noted
that the publishers of the secondary book failed to produce any evi-
dence showing that they had not harmed the markets by using the
copyrighted work.4 95 As such, the publisher's failure to provide any
such evidence prevented them from the fair use defense. 49 6

In Robinson, the court explained that market harm could be pre-
sumed when an infringing work was a nontransformative copy of the
original work. 49 7 In Robinson, Robinson wrote a book in which he
used verbatim portions from a historical biography, referred to as the
Daley Book.4 98 The court declared that Robinson's book merely sub-
stituted the Daley Book in the marketplace and, therefore, had an ad-
verse effect on the markets for the original work.4 9 9 Thus, the
Robinson court found that the fourth factor weighed against fair
use.5 00

487. Worldwide Church, 227 F.3d at 1119.
488. Id.
489. Id.
490. Id.
491. Dr. Seuss, 109 F.3d at 1403.
492. Id. at 1396.
493. Id.
494. Id. at 1403.
495. Id. Penguin and Dove had to produce the evidence about market harm to use

fair use as an affirmative defense. Id.
496. Dr. Seuss, 109 F.3d at 1403.
497. Robinson, 877 F. Supp. at 843.
498. Id. at 836.
499. Id. at 843.
500. Id.
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Alternatively, in Narell v. Freeman,50 1 the Ninth Circuit noted

that, even though Cynthia Freeman ("Freeman") admitted to using

language from Irena Narell's ("Narell") book, Freeman had only copied

unprotected facts from the original work. 50 2 The Narell court ex-

plained that one book was a historical text, while the other book was a

romance novel. 50 3 The court further explained that the two books

were directed at different markets and, thus, the Freeman book had

not affected the marketability of Narell's book. 50 4

In contrast, the Worldwide Church court correctly determined

that WCG's potential market for Mystery was harmed by PCG's copy-

ing of the original.50 5 This holding was in line with Dr. Seuss and

Robinson where the courts explained that a secondary work interfered

with the original work's marketability when the infringing work va-

ried little from the original. 50 6 The Ninth Circuit in Worldwide

Church, in contrast to the Narell court, reasoned that the secondary

work used the entire original work for the same purposes and im-

paired the marketability of the original.50 7 PCG copied Mystery ver-

batim and distributed it to a market that would likely be interested in

WCG's annotated version, thereby interfering with the value of WCG's

copyright and harming WCG's goodwill. 50 8

CONCLUSION

In Worldwide Church of God v. Philadelphia Church of God,

Inc.,509 the United States Court of Appeals for the Ninth Circuit ana-

lyzed the four statutory factors under § 107 of the Copyright Act 5 10 to

determine whether Philadelphia Church of God's ("PCG") copying of

Mystery of the Ages ("Mystery") was protected under the defense of fair

501. 872 F.2d 907 (9th Cir. 1989).

502. Narell v. Freeman, 872 F.2d 907, 910-11 (9th Cir. 1989).

503. Narell, 872 F.2d at 912.

504. Id. at 909, 914.
505. See supra notes 487-90 and accompanying text

506. Compare Worldwide Church, 227 F.3d at 1119 (providing that PCG's unautho-

rized use of the entire Mystery affected the market for and goodwill of WCG), with Dr.

Seuss, 109 F.3d at 1403 (concluding that market substitution was likely because of Pen-

guin and Dove's nontransformative use of the original), and Robinson, 877 F. Supp. at

843 (declaring that Robinson's nontransformative work competed with the markets for

the original work).
507. Compare Worldwide Church, 227 F.3d at 1120 (noting that PCG used the en-

tire Mystery for the same purposes as WCG and harmed WCG's market), with Narell,

872 F.2d at 914 (stating that the two works were focused on different purposes and one

did not affect the market of the other).

508. Worldwide Church, 227 F.3d at 1119.

509. 227 F.3d 1110 (9th Cir. 2000).

510. 17 U.S.C. § 107 (1994).
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use.5 11 The fair use defense bestows a privilege on people other than
the original copyright owner to use a copyrighted work in a reasonable
manner without the permission of the copyright owner.5 12 The Ninth
Circuit determined that, on balance, PCG's fair use defense failed in
this case because three out of four statutory factors weighed in World-
wide Church of God's ("WCG") favor. 5 13 The Ninth Circuit noted that
this case presented a unique application of the fair use defense be-
cause of the religious nature of the work.5 14 However, the outcome
was not altered due to the fact that the owner of the copyright was a
nonprofit religious organization because religious organizations and
other public institutions would suffer if an infringer could freely use
somebody else's goodwill or reputation. 5 15

The Ninth Circuit followed the precedent of the Supreme Court
and other courts to correctly hold that PCG could not be protected
under the fair use defense. 5 16 Courts have no strict set of rules to
follow in deciding cases of fair use. However, Congress has provided
four statutory factors to balance the public's interest in information
with the interest of the copyright holder.5 17 In Worldwide Church,
the Ninth Circuit properly scrutinized each of the four statutory fac-
tors found in the Copyright Act and concluded that WCG's exclusive
copyright outweighed the public's interest. Even though the dissent
offered arguments in favor of a religious extension to the fair use de-
fense, the Ninth Circuit correctly rejected the dissent's arguments be-
cause, according to statute, there is no special religious extension to
the fair use defense under the Copyright Act.5 18

Renae S. Kelderman - '02

511. Worldwide Church of God v. Philadelphia Church of God, Inc., 227 F.3d 1110,
1112 (9th Cir. 1994), cert. denied, 532 U.S. 958 (2001). The following are the four statu-
tory factors listed under § 107 of the Copyright Act:

(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes; (2) the nature of
the copyrighted work; (3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and (4) the effect of the use upon
the potential market for or value of the copyrighted work.

17 U.S.C. §§ 107(1)-(4) (1994).
512. Hustler Mag., Inc., v. Moral Majority, Inc., 796 F.2d 1148, 1151 (9th Cir. 1986)

(quoting Marcus v. Rowley, 695 F.2d 1171, 1174 (9th Cir. 1983)).
513. Worldwide Church, 227 F.3d at 1120.
514. Id. at 1119.
515. Id.
516. See supra notes 352-508 and accompanying text.
517. Hustler Mag., Inc. v. Moral Majority, Inc., 796 F.2d 1148, 1151-52 (9th Cir.

1986).
518. See supra notes 352-508 and accompanying text.
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