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[The right of trial by jury] provides that neither life, liberty
nor property, can be taken from the possessor, until twelve of
his unexceptionable countrymen and peers of his vicinage,
who from that neighbourhood may reasonably be supposed to
be acquainted with his character... upon a fair trial, and full
enquiry, face to face, in open Court, before as many of the
people as chuse to attend, shall pass their sentence upon oath
against him . . . [Jury verdicts] concern the general welfare;
and if it does not, their verdict may form a precedent, that, on
a similar trial of their own, may militate against themselves.,

[Tihis germ of rottedness in the institution of juries [must be
eliminated] ... to circumscribe in time the spread of that gan-
grene, which sooner than many are aware, may reach the vi-
tals of our political existence. 2
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I. INTRODUCTION

Trial by jury has been a cherished, almost sacred right of our pub-
lic culture since the republic's earliest days. Historian Jack Rakove
argues that the American Revolution conferred "preeminent impor-
tance" on the rights to representation and to trial by jury.3 John Phil-
lip Reid concurs that juries enjoyed a "special American attachment"
at the nation's founding.4

Yet distinguished commentators have bemoaned the nation's
founding as a lost opportunity to rethink the role of juries. Akhil
Amar proclaims that juries "were at the heart of the Bill of Rights"
because they "played a leading role in protecting ordinary individuals
against governmental overreaching."5 Nonetheless, Amar chides the
founders for missing an opportunity for "rethinking" the role of the
jury.6 Amar's criticism implies that the Founding Fathers were
strangely obtuse to the jury's democratic potential or at least blinded
because the "jury, as a local body, beautifully fit the localism of the
Revolution."

7

The historical record reveals, however, that the Revolutionary
generation fully grasped the jury's democratic promise yet struggled
to reconcile this venerable common-law instrument with the new re-
public's changed political culture and institutional innovations. The
Revolutionary generation embraced juries. Georgia's constitution of
1777 explicitly authorized juries to determine the law as well as the
facts of the case. s More dramatically, early in the Revolution, Virginia
enthusiastically experimented with juries in a breath-taking array of
settings. Shattering precedent, the Old Dominion's juries sat in eq-

3. JACK RAKOVE, ORIGINAL MEANINGS: POLITICS AND IDEAS IN THE MAKING OF THE
CONSTITUTION 293 (Alfred A. Knopf Inc. 1996).

4. JOHN PHILLIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION:
THE AUTHORITY OF RIGHTS 51 (University of Wisconsin Press 1986).

5. AKHIL AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 83-84 (Yale
University Press 1998).

6. AMAR, supra note 5, at 243-44. Amar proposes that juries could have played
more central roles in protecting minorities. Id.

7. Id. at 110.
8. Id. at 101 (citing GA. CONST. of 1777, art. XLI). Amar uses the 1777 Georgia

provision to illustrate the distance between the "law/fact distinction" of today and the
Revolutionary generation. Id. at 100-02. Amar's focus, however, is on the jury's role in
the federal Constitution, not on trials generally, and he laments "how strikingly power-
ful the jury might have become had post-1800 history unfolded differently." Id. at 103.
Amar exhibits what I call the "declension" thesis: Juries were once ripe, effective organs
of democracy that became desiccated over time. In particular, he argues that the eight-
eenth-century jury "embodied . . . the ideas of populism, federalism, and civic virtue
that were the essence of the Bill of Rights." The modern jury is but a "shadow of its
former self." Id. at 97. The declension thesis, however, elides over the role played by
the old-style trial in eighteenth-century society and the dissatisfaction with juries
voiced by contemporaries across the political spectrum of the new republic.

[Vol. 36



THIS GERM OF ROTTEDNESS

uity and admiralty actions, sentenced criminals, and decided the rate
of compensation for public officials. Nonetheless, the experiment soon
floundered. Administrative problems and confusion over the proper
roles of juries soon led to the repeal of many of Virginia's innovations
by the mid-1780s. 9 In sum, the experiences in Georgia and Virginia
provide compelling evidence that juries had been rethought but that
doubt, uncertainties, and genuine discomfort about their functioning
plagued the new republic. By the late 1790s, Thomas Jefferson de-
spaired that a "germ of rottedness" had infected the institution. 10

This article examines the jury's standing in the national govern-
ment between 1776 and the Burr treason trial of 1807. One finds none
of the Revolutionary innovations that animated Virginia's experimen-
tation; rather, the record clearly reflects unease, disquiet, and concern
over the role of.juries. The Articles of Confederation lacked anything
resembling a national judiciary because the Continental Congress
largely defaulted to state judicial institutions. The Northwest Ordi-

nance of 1787, one of the Confederation's greatest political acts, cre-
ated a scheme of territorial governance that closely resembled the pre-
Revolutionary colonial charters and supported no innovative uses of
juries. 1 Put bluntly, juries played no special role in national govern-
ance between 1776 and 1788. Perspective is, however, essential.
Waging war, negotiating a difficult peace, fending off financial calam-
ity, and struggling to keep its thirteen constituent states in some sem-
blance of harmony, the Continental Congress had more to worry about
than courts and jury trials.

Courts and juries were squarely before the Framers of the new
national government. The debates over the federal Constitution, the
Bill of Rights, and the construction of the federal judiciary reflect,
however, an ambivalence about juries as well as the multiplicity of
practices on a national scale. Indeed, the states took such widely di-
vergent paths that the Framers wisely decided to duck the knottier
issues rather than run the political gauntlet. The First Congress
elected to take the same course. The Judiciary Act of 1789 and its

9. Daniel D. Blinka, Trial by Jury in Revolutionary Virginia: Old-Style Trials in
the New Republic ch. 4 (2001) (unpublished Ph.D. dissertation, University of Wisconsin
- Madison) (on file with the author). The first scholar to study seriously Virginia's great
experiment was CARL UBBELHODE, THE VICE-ADMIRALTY AND THE AMERICAN REVOLU-

TION 196-97 (University of North Carolina Press 1960). More recently, Professor Ub-
belhode gently criticized a book that failed "to see special significance in the first
admiralty courts that used juries." Carl Ubbelhode, Courts of Admiralty in Colonial
America: The Maryland Experience, 1634-1776, 17 LAW & HIST. REV. 408 (1999) (book
review).

10. 2 THE REPUBLIC OF LETTERS: THE CORRESPONDENCE BETWEEN THOMAS JEFFER-

SON AND JAMES MADISON, 1776-1826 1077 (James Morton Smith ed., Norton 1995).
11. See infra notes 42-52 and accompanying text.
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corollary legislation simply allowed federal practice to follow the
plethora of state regimes. 12

The problem then devolved to the federal courts, which struggled
to accommodate not only national law to local practice, but to recon-
sider the roles of judge and jury amidst a turbulent political climate.
Federal courts were rocked by many of the same stormy issues that
eventually fractured the young nation's politics into the First Ameri-
can Party System, including controversies over debt, taxes, dissent,
and foreign affairs.

Federal trials during the 1790s, both civil and criminal, faithfully
tracked the old-style trial which serviced eighteenth-century notions
of deference and hierarchy by blending social standing and political
authority.13 The old-style trial studiously avoided finely honed dis-
tinctions between law and fact as well as refined ideas about "evi-
dence." To dwell on the jury's "localism" misses the vast differences
between trials of yesterday and today. 14 Old-style juries relied heav-
ily on their own knowledge of events and persons; they were not rig-
idly limited to what the "evidences" (i.e., witnesses) said. Verdicts
came instantly; often juries never left the courtroom or "deliberated"
in any meaningful sense because the point of the trial was not to re-
cover or reconstruct "the truth." The old-style trial centered itself on
evaluations of character and reputation. Juries relied on their knowl-
edge of events and, as important, character. In 1774, the First Conti-
nental Congress nicely described the primary features of the old-style
trial while appealing to the "inhabitants" of Quebec for support in its
resistance to British oppression:

[The right of trial by jury] provides that neither life, liberty
nor property, can be taken from the possessor, until twelve of
his unexceptionable countrymen and peers of his vicinage,
who from that neighbourhood may reasonably be supposed to
be acquainted with his character, and the characters of the
witnesses, upon a fair trial, and full enquiry, face to face, in

12. See infra notes 120-138 and accompanying text.
13. For a discussion of the old-style trial in colonial America, see Blinka, supra

note 9 at ch. 2. Colonial Americans drew heavily from British practice. J. M. BEATTIE,
CRIME AND THE COURTS IN ENGLAND 1660-1800 340-52 (Princeton University Press
1986). See J. M. Beattie, Scales of Justice: Defense Counsel and the English Criminal
Trial in the Eighteenth and Nineteenth Centuries, 9 LAW & HIST. REV. 221, 231-32
(1991) (observing that the "old" trial reposed wide discretion both in juries and judges,
and made the defendant's "background and character" as equally or perhaps more im-
portant than the "factual evidence").

14. AMAR, supra note 5, at 110; REID, supra note 4, at 51. Both Reid and Amar
acknowledge the significant differences between jury trials of Revolutionary America
and those of today, although neither dwells on the founding generations struggles with
the nature of trials or the tensions between the old-style trial and democratic
institutions.
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open Court, before as many of the people as chuse to attend,
shall pass their sentence upon oath against him; a sentence
that cannot injure him, without injuring their own reputa-
tion, and probably their interest also; as the question may
turn on points, that, in some degree, concern the general wel-
fare; and if it does not, their verdict may form a precedent,
that, on a similar trial of their own, may militate against
themselves.15

In sum, jurors were expected to be "acquainted" with the charac-
ter of witnesses and parties because jury verdicts "concern the general
welfare." Juries that failed to consider the community's broader inter-
ests risked damaging their own reputations and setting precedents
that could be turned against them. Nowhere in Congress's 1774
paean to juries is there any mention of a "search for the truth" or the
need to find facts based solely on the evidence heard in court. In the
1790s, federal judges still faithfully applied the "good old rule," which
expressly recognized the jury's broad power "to determine the law as
well as the fact in controversy.' 6 Put differently, juries could decide a
case unfettered by the judges' instructions on law or witnesses' testi-
monies (if any).

Yet the old-style trial and the free-wheeling, ad hoc decision-mak-
ing embodied in the "good old rule" were under considerable strain by
the mid-1790s. Reformers struggled to find answers. St. George
Tucker, one of Virginia's (and the nation's) leading lawyers and
judges, lamented the sad decline of trial by jury. The problem rested,
Tucker thought, squarely with the types of men who sat on juries. 17

Courts habitually impaneled juries consisting largely of "idle loiterers"
who were "unfit" to decide the cases presented to them. Often times
juries were stacked with parties' friends or neighbors, which permit-
ted "friendship" or "dislikes" to exert an "imperceptible influence" on
the outcome. Tucker's solution was dictated by his diagnosis of the
problem: replace the "idle loiterers" with men of intelligence, property,

and standing.' 8 In short, the vast discretion reposed in juries re-
quired men of the highest character.

Another distinguished Virginian, Thomas Jefferson, was also un-
settled by the abuses and torpor that sullied the trial by jury. Jeffer-
son had championed many of Virginia's experiments with juries
during the 1770s. 19 Yet, while attracted by the jury's democratic po-

15. COGA, supra note 1, at 694.
16. Georgia v. Brailsford, 3 U.S. 1, 4 (1794).
17. 4 ST. GEORGE TUCKER, BLACKSTONE'S COMMENTARIES Note F, 64-66 (Paul

Finkelman & David Cobin eds., The Lawbook Exchange 1996) (1803).
18. Id. On Tucker's career see CHARLES T. CULLEN, ST. GEORGE TUCKER AND LAW

IN VIRGINIA, 1772-1804 (Garland 1987).
19. Blinka, supra note 9, at ch. 4.
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tential, he was also repelled by its capricious, often emotional deci-
sion-making which sacrificed reason and certainty. By the late 1790s,
fearing what Federalist dominated courts might do against his Repub-
lican opposition, Jefferson declared that a "germ of rottedness" had
infected trial by jury.20 As we will see, Jefferson spurned Tucker's call
for "better men" as measured by outdated, hierarchical standards of
wealth and social standing. Rather, Jefferson grasped that jury re-
form must be tied to Revolutionary principles, particularly ideas of
representation and public accountability. 2 1 In sum, Jefferson pro-
posed that jurors be elected to office, a solution that shrewdly recog-
nized that jury trials embodied enormous political power that. must,
he thought, be reined in by democratic principles.

A third view, advocated by John Marshall, another Virginian,
looked more to the nature of the trial itself than to the men who sat in
the jury box. The old-style trial emphasized the jury's roles as the
community's conscience and resolver of conflicts - in short, its obliga-
tion to tend to the "general welfare," a venerable role that embodied
the very localism (and perhaps parochialism) that the Constitution ab-
jured and which American law increasingly marginialized. 2 2 The
Burr treason trial of 1807 illustrates a more modern conception of the
trial as a rational search for the truth in which the jury's autonomy
was radically circumscribed. The type of man in the jury box was
much less worrisome once the law gave the judge firmer control of de-
cision-making.

In short, the Revolution fostered a new conception of the trial.
While retaining the institutional trappings of deference and hierar-
chy, the jury's search for the "general welfare" became subsumed
within a framework of an objective search for the truth, a search
firmly led by the judge and increasingly bounded by phalanxes of
rules.

II. COURTS UNDER THE CONFEDERATION

Forged from the crucible of Revolution and war, the Confedera-
tion formed the first national government in 1789 and offered nothing
remotely resembling a national judiciary. 2 3 While the absence of a
judiciary certainly minimized the opportunity to innovate, the Confed-

20. 2 REPUBLIC OF LETTERS, supra note 10, at 1077.
21. ? id.
22. WILLIAM E. NELSON, THE AMERICANIZATION OF THE COMMON LAW: THE IMPACT

OF LEGAL CHANGE ON MASSACHUSETTS SOCIETY, 1760-1830 (Harvard University Press
1975).

23. See infra notes 30-40 and accompanying text. See also RICHARD B. MORRIS,
THE FORGING OF THE UNION, 1781-1789 62-63, ch. 3 (Harper & Row 1987).
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eration displayed no particular zeal for juries in those few instances
when it did have to address legal institutions.

Historians' attitudes toward the Articles of Confederation gener-
ally fall into two camps. 2 4 One group relentlessly concentrates on the
document's perceived weaknesses: a legislature without power to reg-
ulate commerce effectively or to impose taxes; the complete absence of
a recognizable executive to formulate and administer national policy;
and, the near impossibility of amending the Articles of Confederation
by unanimous agreement among thirteen contentious states. To its
critics, the Confederation served as the troubled interlude before rati-
fication of the federal Constitution in 1788, which finally yielded an
effective central government. 25 A second group of historians, led by
Merrill Jensen, admires most of what the first group so disdains. For
Jensen, the Articles of Confederation were the apex of the American
Revolution, an "essentially... democratic movement."2 6 Radical lead-
ers mobilized the masses in a war against both Britain and colonial
aristocrats who shackled the people. 27 The Revolution served as a
powerful solvent that broke down the hierarchical social and political
structure of the colonial era. Through this social combustion, the
Revolution tended "to elevate the political and economic status of the
majority of the people."28 "The Articles of Confederation were the con-
stitutional expression of this movement."2 9

The Revolution's social implications aside, Jensen accurately per-
ceives that although the federal Constitution empowered a potentially
strong national government, the Confederation gave the "balance of
power to the states," especially the judicial power. 30 Nearly all judi-
cial functions remained the province of the states; the Articles of Con-
federation omitted any national judiciary. An obvious sop to state
sovereignty, the absence of a national judiciary begged an obvious but
important question: How would the states resolve differences among
themselves? After independence, states reignited ancient colonial
quarrels over western lands and borders. To resolve such disputes,

24. RICHARD B. MORRIS, FORGING OF THE UNION, xii, 133 (Harper & Row 1987);
MERRILL JENSEN, THE ARTICLES OF CONFEDERATION, x (University of Wisconsin Press
1970) (1940).

25. MORRIS, supra note 24, xi-xii, ch. 10. See also FORREST McDONALD, Novus
ORDO SECLORUM: THE INTELLECTUAL ORIGINS OF THE CONSTITUTION ch. 5 (University
Press of Kansas 1985); NORMAN RISJORD, JEFFERSON'S AMERICA, 1760-1815 148
(Madison House 1991).

26. JENSEN, supra note 24, at 15.
27. Id. at 11.
28. Id. at 15.
29. Id.
30. Id. at 109. In more sweeping terms, Jensen characterizes the Articles of Con-

federation as embodying the radicals' position that the states were "de facto and de jure
sovereign." Id. at 176.
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the Articles made the Continental Congress the nominal court of last
resort for inter-state disputes. Under a complicated set of procedures,
Congress could appoint a special commission (an obvious adaptation of
colonial practice), contending states would each present their side,
and the commission would render a decision. 3 1 In no sense was the
commission an institutional precursor of the present United States
Supreme Court. Jensen accurately describes the process as an "arbi-
tration," not a judicial determination, and one that lacked teeth in
cases of territorial disputes. 32

The Confederation did, however, establish a "prize court" that ex-
ercised a form of national appellate jurisdiction. 3 3 The prize court
heard cases involving captured ships and cargoes during the Revolu-
tionary War. Wrangles over its power presaged the bitter fighting
over the federal judiciary under the Constitution. In essence, each
state maintained its own prize courts, which often used juries.3 4 At
first, appeals were taken from state courts to commissions established
by the Continental Congress. Almost from the start, the states flouted
Congress's authority.

The travails of the prize court anticipated not only the heated
fight over a separate federal judicial system, but also troublesome
questions about the role of juries. A 1778 Pennsylvania statute, for
example, declared that jury findings in its state courts were not sub-
ject to appellate review. 35 Virginia asserted that Congress lacked ju-
risdiction in prize cases between citizens of V4irginia. 3 6 Compounding
the problem of state parochialism, jury verdicts created special diffi-
culties because admiralty procedure typically relied upon written
records and documents which an appellate court reviewed indepen-
dently of the lower court's findings. "Unassailable jury verdicts"
greatly complicated independent appellate scrutiny, especially where
it appeared that juries strayed beyond the traditional confines of the
written records and ships' documents, as they often did under the old-
style trial.3 7 In the end, Congress was convinced that uniformity in
prize cases, particularly the importance of distinguishing "prizes"

31. JULIUS GOEBEL JR., HISTORY OF THE SUPREME COURT: ANTECEDENTS AND BEGIN-

NINGS TO 1801 186-87 (Paul A. Freund ed., Macmillan 1971).
32. JENSEN, supra note 24, at 181. Jensen sketches the procedure for selecting the

commission and concludes that "it was merely to prescribe the mode of solution rather
than to make a decision or enforce a decision after it had been made." Id. Jensen's
remarks are addressed primarily toward territorial disputes between states. See also
GOEBEL, supra note 31, at 182-93.

33. See infra notes 36-40 and accompanying text.
34. GOEBEL, supra note 31, at 147.
35. Id. at 163.
36. Id. at 161-63.
37. Id. at 151-53.
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from piracy, justified the creation of a "Court of Appeals in Cases of
Capture" in 1780, which replaced the "commissions" that had been
used since 1776.38 Congress empowered the court to "re-examine"
facts despite jury verdicts by lower courts and also permitted the na-
tional court to consider additional evidence. 39 After much debate and
haranguing, Congress deliberately omitted any right to jury trial in
the national "capture" court itself.40

Although the Articles of Confederation gave Congress little power
in disputes among states, Congress bore the entire responsibility of
devising a government for the nation's western territory. Historians
have often pointed to the disposition of the western lands as one of
Congress's greatest achievements before the federal Constitution.4 1

In the famous Northwest Ordinance of 1787, Congress formulated the
plan for territorial government in what now comprises much of the
American Midwest.

Courts, or more precisely, judges, played a critical role in territo-
rial governments during the early stages of settlement. Indeed, the
Northwest Ordinance imposed a "colonial authority" on the frontier in
order to promote stable, orderly development and to ensure the re-
gion's fealty to the United States. 4 2 With little risk of overstatement,
it contemplated something far short of an arboreal democracy among
the region's virgin forests. Indeed, the Ordinance calls into question
Merrill Jensen's conclusion that the American Revolution "wiped out"
the ubiquitous "hierarchical political structure" of the late colonial
era.4 3 At any rate, the weed appeared resilient in the new Republic's
garden.

In the earliest days of settlement, territorial government con-
sisted of a governor appointed by Congress, a secretary to preserve the
public records, and three judges to hold a court with common law ju-
risdiction. Territorial officials were staked to their domain. The Ordi-
nance generously granted land to the governor (1,000 acres) and to

38. Id. at 172-82.
39. Id. at 177.
40. Id. at 166-71.
41. PETER S. ONUF, STATEHOOD AND UNION (University of Indiana Press 1987).

Norman Risjord concludes that "[b]y far the greatest achievement of the confederation
government... was the formation of a national land policy and a territorial administra-
tion for the west." RisJoRD, supra note 25, at 141.

42. ONUF, supra note 41, at 7. The phrase, "colonial authority" is Onufs. Thus, the
Ordinance furthered not only the material aspirations of settlers, squatters, and specu-
lators, but also served important political and ideological functions as well. Onuf ob-
serves that the Ordinance bridged public and private interests by fostering commercial
exploitation of the region's rich resources while promoting the bonds of nationhood. Id.
at 5-20.

43. JENSEN, supra note 24, at xxiv.
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each judge (500 acres), plus other remuneration. 44 The governor had
extensive powers, including the command of military forces, the au-
thority to appoint local magistrates and civil officers, and the respon-
sibility to enforce all laws.45 Since infant territories had no
legislature, the governor and judges together determined the content
of the territory's laws. The Ordinance permitted them to shop among
the existing laws of all thirteen states, choosing those civil and crimi-
nal laws that were both "necessary" and "best suited to the circum-
stances of the district."4 6

When the territory numbered 5000 free white male inhabitants, it
was granted the right to convene a territorial assembly consisting of a
house of representatives, a legislative council, and the governor. Rep-
resentatives had to be citizens of a state, residents of the territory for
three years, and fee simple owners of at least 200 acres.4 7 The legisla-
tive council consisted of five men who owned a minimum of 500 acres.
Congress appointed the councilors from a list of ten names submitted
by the territory's house of representatives. The general assembly (the
house of representatives and the council) had the power to make new
laws and change existing ones. Passage required a majority vote in
both chambers and the governor's assent.4 8

Thus, the territorial government closely resembled the principle
features of colonial government. Men of property and higher social
standing dominated the political structure. Working in concert, they
exercised a variety of diverse governmental functions. The governor
participated in law-making as well as law enforcement. In the terri-
tory's embryonic stage, the judges selected the very laws that they ap-
plied in their court.

The Northwest Ordinance also set forth a territorial bill of rights,
of sorts, in the form of "fundamental principles" that governed the re-
gion from its territorial development through statehood. Article 4 un-
derscored the permanency of the confederation and its territory; no
land could be alienated to a foreign power. Eventually, three to five
states would be carved from the Northwest Territory.4 9 All were to
have republican governments. All had to conform to the Ordinance's
fundamental principles, including the right to religious freedom and
the proscription of slavery and involuntary servitude.50 Article 2

44. Northwest Ordinance of 1787 § 3 (governor) and § 4 (secretary and judges).
45. Northwest Ordinance, §§ 6-8.
46. Northwest Ordinance, § 5.
47. Northwest Ordinance, § 9.
48. Northwest Ordinance, § 11.
49. Northwest Ordinance, § 4.
50. Northwest Ordinance, art. 1 (religious freedom), art. 5 (republican govern-

ment), art. 6 (bar against slavery and involuntary servitude).
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guaranteed a variety of individual rights, among which were the right
to trial by jury and the common law judicial process. 5 1 For good mea-
sure, the Ordinance further specified that one could not be deprived of
his liberty "but by judgment of his peers, or the law of the land."

In short, one searching for a "democracy in the pines" is likely to
be disappointed by the Northwest Ordinance. Despite its enlightened
bar against slavery and involuntary servitude, the Ordinance bears a
closer familial resemblance to the colonial charters than to the Revo-
lutionary ardor found in the Pennsylvania Constitution of 1776.52

The people within the territory had relatively little say in their gov-
ernance until they could elect a house of representatives, and even
then Congress had the final say over the laws and actions of the terri-
torial assembly. Nor is there the slightest suggestion that juries
would play a pivotal role in territorial administration, reminiscent of
Virginia's Revolutionary experiment. Rather, trial by jury was linked
to the crabbed "common lawjudicial process." In criminal cases, dep-
rivations of liberty could be predicated upon the judgment of one's
peers (a jury) or "the law of the land," a loose phrase that Thomas
Jefferson once used to rationalize the attainder of a loyalist raider
early in the war.5 3

The Confederation experience, then, is most remarkable for its
dogged clinging to colonial tradition and practice. Intended as a politi-
cal compact among sovereign autonomous states, the Articles of Con-
federation and its Congress paid scant attention to judicial
institutions. In those few instances when it did, Congress betrayed no
desire to expand dramatically the voice of the people in the courts.
The jury played no special role.

51. Northwest Ordinance, art. 2.
52. GORDON WOOD, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787 137

(Norton 1969).
53. An attainder occurs when a legislature, rather than a court, convicts an indi-

vidual. Josiah Philips and his group of royalist raiders had been plundering plantations
and farms on Virginia's coast. When rewards and military action failed to thwart
Philips, Virginia turned to the expedient of an attainder, a measure that smacked of
desperation. Jefferson drafted the attainder, which permitted Philips to avoid its sanc-
tion by turning himself in by a specified date and then face trial. The legislature passed
it and Governor Patrick Henry signed the act into law. Philips was later apprehended,
well after the "grace" period, and granted a trial anyway. He was convicted and hanged.
Even as late as 1815 Jefferson believed that attainders were necessary and lawful in
extraordinary cases. 2 THE PAPERS OF THOMAS JEFFERSON 192 (Julian Boyd ed.,
Princeton University Press 1950). For a fuller account of the Philips attainder, see
Blinka, supra note 9, at 157-61.
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III. THE CONSTITUTION, THE BILL OF RIGHTS, AND THE
FIRST JUDICIARY ACT

The Confederation slowly dissipated during the 1780s, under-
mined by a lethal combination of difficult challenges and an inade-
quate governmental apparatus. Congressional lassitude and a weak
central government were no match for the perils of demobilization, ec-
onomic travail, and social unrest.54 By 1788 the nation had ratified a
new constitution that promised a strong central government with a
national judiciary. 5 5 Yet despite the Framers' brilliant innovations in
governmental institutions, they all but ignored juries. In sum, the
Constitution, the Bill of Rights, and the Judiciary Act of 1789 heeded
the political imperative of safeguarding the right to jury, but did so
without enthusiasm and in a way that minimized the right.5 6 And
why not? Juries embodied the very localism that federal government
was designed to overcome. What is remarkable, then, is not so much
the constitutional guarantee of criminal and civil jury rights, but their
seemingly desiccated form and unenthusiastic reception. In short, no
political consensus supported jury innovations on the national level
because despite affection for the right in the abstract, too many mis-
givings and doubts shrouded juries' operation in practice.

Social, political, and economic problems highlighted the Confeder-
ation government's weaknesses as an organ of national government.
Defects that first emerged during the war were compounded when the
Continental Congress struggled to resolve peace-time issues, includ-
ing demobilization. Difficulties equipping, feeding, and paying troops
had plagued Congress throughout the war. Lord Cornwallis's surren-
der at Yorktown in 1781 spurred the British to engage seriously in
peace talks that dragged into 1783. 57 In the meantime, the army had
to be maintained in the event of renewed hostilities. Congress's in-
ability to pay soldiers' salaries and the restiveness of bored, inactive
troops fomented treasonous talk among officers at the army's encamp-
ment at Newburgh, New York, in 1783. Acutely aware of the Confed-
eration's bleak fiscal outlook, General Washington banked on his
personal standing and reputation to quiet the officers' nascent revolt.
Ultimately, Washington stilled the talk of rebellion in a dramatic per-
sonal address to his officers, but he could not solve the problem of a
government unable to raise the revenues needed for basic services.
Thus the Newburgh Conspiracy, while perhaps more murmurings

54. The summary of events surrounding the Confederation's abdication of power in
favor of the federal Constitution is drawn from RISJORD, supra note 25, at ch. 4 and
MORRIS, supra note 24, at ch. 10.

55. MORIS, supra note 24, at 291-92.
56. See infra notes 67-139 and accompanying text.
57. RISJORD, supra note 25, at 127.
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among disgruntled soldiers than a formidable threat to the govern-
ment, further underscored the Continental Congress's inadequacy to
manage the inchoate nation's urgent needs.58

A post-war economic depression exacerbated the Confederation's
fiscal shortcomings. A flood of British goods unleashed consumers'
hunger after years of war and boycotts. American money, already
scarce, flowed east across the Atlantic to counting houses in England
and Scotland. British creditors warmly greeted American debtors who
later found it difficult to repay loans. The Southern states, the jewel
of the American economy, were mired in an agricultural depression.
The fierce southern war had all but destroyed rice production. His-
torians estimate that tens of thousands of slaves were "lost" during
the fighting, many of whom only exchanged shackles in North
America for enslavement in the West Indies.59 Indigo production
floundered in the absence of sorely missed British bounties. Although
tobacco prices briefly surged after the close of fighting, they plum-
meted to depression levels by late 1785. The war also devastated New
England's economy.60 British orders-in-council banned the American
carrying trade from the lucrative British West Indies. Local polices
exacerbated the vicissitudes. In Massachusetts an ill-advised land tax
unduly penalized struggling farmers while requiring payment in
scarce specie. Throughout the country, factions fought over the wis-
dom of easing credit by issuing paper money and chartering banks.
States pondered economic retaliation against other states, as when an
ugly trade war loomed between New York and New Jersey. By 1790,
however, North America had emerged from the post-war depression
and enjoyed a period of economic growth that lasted until the Panic of
1819. But the depression of the 1780s again underscored the peril of a
balkanized economy and a central government lacking the power to
regulate trade and commerce on a national level. 6 1

Predictably, the nation's economic woes triggered social unrest.
In Massachusetts, Shays's Rebellion of 1786-1787 featured belea-
guered, debt-ridden farmers who banded together and closed court-

58. Washington's touching and effective personal appeal to his officers has been
told many times. See RIsJORD, supra note 25, at 146-47; MORRIS, supra note 24, at 42-
50. See also Richard H. Kohn, The Inside History of the Newburgh Conspiracy: America
and the Coup d'Etat, 27 WM. & MARY Q. 187-200 (1970).

59. See, eg., PETER KOLCHIN, AMERICAN SLAVERY, 1619-1877 73 (Hill and Wang
1993) (surveying the estimated loss of slaves).

60. RIsJORD, supra note 25, at 147-48.
61. Id. at 147-51. See also JOHN J. MCCUSKER AND RUSSELL R. MENARD, THE ECON-

OMY OF BRITISH AMERICA, 1607-1789 367-77 (University of North Carolina Press 1991)
(1985). Historians have been torn over whether there was an actual economic depres-
sion in the 1780s, yet it is clear that the Revolution's aftermath caused severe hardships
that in turn influenced attitudes toward the new governments. See MORRIS, supra note
24, at 133.

20031



CREIGHTON LAW REVIEW

houses in order to forestall creditors.62 Although quickly and easily
quelled by a military force raised in eastern Massachusetts, Captain
Daniel Shays and his dogged band represented the danger of social
unrest that would likely surface again.63

Supporters of a stronger national government consisted mainly of
men who had served in Congress or the army during the war, that is
- those whose vision extended beyond their state's borders. Their
broader perspective provided a convenient vantage point from which
to discern the Confederation's weaknesses and to appreciate the prom-
ise of stronger centralized power. In September 1786 a small conven-
tion briefly convened in Annapolis, Maryland, "for the purpose of
forming regulations of trade as may be judged necessary to promote
the general interest."6 4 Before adjourning, the Annapolis commission-
ers beseeched Congress to convene another meeting in Philadelphia
that following spring (1787) "to render the constitution of the Foederal
Government adequate to the exigencies of the Union."6 5 Shays's re-
volt that winter only strengthened their resolve.

This summary of the new nation's social and economic difficulties
underscores a crucial point. The Philadelphia convention was preoc-
cupied with larger issues of national power, the relation between large
states and small states, and the separation of powers. A national judi-
ciary, while an important subject, earned third billing at best in Phila-
delphia. 66 And jury trials, while mentioned, merited no prolonged
discussion. For the most part, the Convention contented itself by
sketching the federal judiciary's broad outlines and leaving the critical
details for elaboration by the first congress under the Constitution. As
we will see, the federal judiciary took shape in the Judiciary Act of
1789, the Process Acts (1789-1793), and, to a lesser degree, in the Bill
of Rights approved by Congress in 1789. The task at hand is to under-
stand why the Framers downplayed the federal judiciary and all but
ignored the right to jury trial.

The story of the Philadelphia Convention is a familiar one. 6 7 For
present purposes, we need not concern ourselves with the great rows
over national power, the rivalries between the large and small states,

62. RISJORD, supra note 25, at 152.
63. Id. See also DAVID SZATMARY, SHAYs' REBELLION (University of Massachusetts

Press 1980) and DEBT TO SHAYS (Robert A. Gross ed., University Press of Virginia 1993).
For other instances of riot and social tumult during the 1780s, see JEAN B. LEE, THE
PRICE OF NATIONHOOD 228-39 (W.W. Norton & Co. 1994).

64. MORRIS, supra note 24, at 254.
65. Id. at 256-57. See also RISJORD, supra note 25, at 155-57.
66. GOEBEL, supra note 31, at 226. For a contrasting viewpoint, see RAKovE, supra

note 3, at 293.
67. One of the most informative and readable accounts of the convention is CATHE-

RINE DRINKER BOWEN, MIRACLE AT PHILADELPHIA (Back Bay Books 1986) (1966).
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or the strident debate about representation. In its final draft, the
Constitution addressed the power of the judiciary in Article III, which
included a single provision guaranteeing the right to jury trial in crim-
inal cases - period.68

The jury trial provision first surfaced on August 6, 1787, after the
"Great Compromise" had resolved the more pressing and difficult
problems involving representation and the relations among large and
small states. In its report the Committee of Detail offered the follow-
ing terse provision: "[tihe trial of all criminal offenses (except in cases
of impeachments) shall be in the State where they shall be committed;
and shall be by jury.6 9 On August 28 the Committee reported back an
amended version of the same section, which the Convention adopted:

The trial of all crimes (except in cases of impeachment) shall
be by jury, and such trial shall be held in the State where the
said crimes shall have been committed; but when not commit-
ted within any State, then the place shall be at such place or
places as the Legislature may direct.70

Roger Sherman (Connecticut), who reported on the Committee's be-
half, indicated that "the object of this amendment was to provide trial
by jury of offenses committed out of any state."7 1

This version was forwarded to the Committee of Style which
changed its wording without altering the substance. 7 2 The provision
remained restricted to criminal cases and guaranteed the right to trial
by jury regardless of where the crime occurred, although Congress
would determine the place of trial for offenses committed outside a
state:

The trial of all crimes, except in cases of impeachment, shall
be by jury; and such trial shall be held in the state where the
said crimes shall have been committed; but when not commit-
ted within any state, the trial shall be at such place or places
as the Congress may by law have directed.73

The states ratified this language in the federal Constitution. 74

The Convention's actions raise several immediate points. First,
the Constitution said nothing about the conduct or purpose of trial by

68. 2 THE RECORD OF THE FEDERAL CONVENTION OF 1787 187 (Max Farrand ed.,
Yale University Press 1966) (1911). Farrand explains that delegates devoted the first
two months of the convention to "general principles." After they were agreed upon, the
principles were entrusted to the Committee of Detail, a five-member committee headed
by John Rutledge (S.C.) and in which James Wilson (Pa.) played a leading role. The
convention adjourned for ten days while the committee completed its work. 2 id. at xiii.

69. 2 RECORD OF THE FEDERAL CONVENTION, supra note 68, at 187.
70. 2 id. at 438.
71. 2 id.
72. 2 id. at 576.
73. 2 id. at 601.
74. 2 id. at 661.
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jury. Whatever was not simply assumed was left to common law in-
terpolation and the federal Congress. Second, the Constitution was
deafeningly silent on the status of civil jury trials.

The last omission had not gone unnoticed. The Committee of
Style reported the criminal jury trial provision on September 12,
1787. 75 Hugh Williamson of North Carolina promptly noted the "ne-
cessity" of securing the right "for juries in civil cases." A Massachu-
setts delegate, Nathaniel Gorham, retorted that the difficulties of
determining when juries were "proper" in civil cases justified entrust-
ing the task to Congress. 76 Elbridge Gerry, also from the Bay state,
responded that the right should be included in the Constitution be-
cause juries guarded against "corrupt judges."77 Finally, George Ma-
son, who had written Virginia's Declaration of Rights in 1776,
conceded the difficulty of specifying all cases where civil juries were
appropriate but argued that a "general principle" was both necessary
and sufficient. Mason closed his remarks with a plea for a Bill of
Rights which, he modestly opined, could be prepared in "a few hours"
based on the states' declarations of rights. 78

The subject again surfaced three days later. Charles Pinckney
(South Carolina) and Gerry moved to amend Article III to include the
following provision: "[a]nd a trial by jury shall be preserved as usual
in civil cases." 79 Gorham again objected to a civil jury clause, this
time underscoring the hopeless disparity of "usual" practices among
the states. Rufus King (Massachusetts) and Charles Cotesworth
Pinckney (South Carolina) also objected, the latter because he feared
that such a clause "would be pregnant with embarrassments."8 0 The
motion failed.8 1 When signed by the delegates the federal Constitu-
tion was silent on the subject of civil juries.

The ratification debates offer important insights into the Consti-
tution's strengths and weaknesses, at least as assessed by its warmly
partisan supporters and detractors. Of equal significance, ratification
exerted a "prospective potency" that shaped future legislation and the

75. 2 id. at 585.
76. 2 id. at 587.
77. 2 id.
78. 2 id. at 587-88. George Mason was the primary author of Virginia's Declara-

tion of Rights and the prime mover behind its constitution in 1776. Mason, although
not a lawyer, was well read in law. Many provisions of Virginia's Declaration of Rights
were taken from a declaration prepared by the First Continental Congress. ROBERT A.
RUTLAND, THE BIRTH OF THE BILL OF RIGHTS, 1776-1791 26-29 (Northeastern Classics
Edition 1991) (1955). In 1787, Mason refused to sign the Federal Constitution because
it lacked a bill of rights. See 2 RECORD OF THE FEDERAL COhkVENTION, supra note 68, at
637, 640.

79. 2 id. at 628.
80. 2 id.
81. 2 id.
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exercise of judicial power. Many members of the first Congress and
the early Supreme Court actively participated in the ratification
process.

8 2

Predictably, the Constitution's omission of a civil jury trial right
became an issue in some of the debates, although on balance the Anti-
federalists never made it the linchpin of their objections.8 3 Fears
about a strong central government's power to tax, to impose excise du-
ties, and to regulate commerce, not to mention the still inchoate shape
of the federal judiciary itself, loomed far larger than arcane issues
about civil trials. Yet the debate provides perspective about the con-
tours of judicial power during the next twenty years.

In the early and critical contest in Pennsylvania, James Wilson
defended the Constitution against a host of charges, including the al-
legation that it had "abolished" civil jury trials.8 4 The consequent de-
bate occasionally lapsed into what one historian labeled "ludicrous
exchange [s]," as when Wilson and the Antifederalists debated the sta-
tus of jury trials in Sweden. 85 More to the point, Wilson observed that
the Constitution did not extinguish civil jury trials. The Convention
had been preoccupied with broader and more significant issues of na-
tional power. Civil jury trials raised vexing problems that the Con-
vention deemed "too difficult for them:" chiefly, the diversity of state
practices and the determination of what kinds of actions required a
jury. On a more positive note, Wilson observed that the Constitution
had effectively checked the worst forms of oppressive government by
preserving the right to jury trial in criminal cases.8 6 At the Penn-
sylvania Convention in December 1787, Wilson reiterated the wisdom
of leaving the civil jury question to the legislative branch.8 7 Foreshad-
owing the tack later taken by Congress in the Judiciary Act of 1789,
Wilson assumed Congress would "make the regulations as agreeable
to the habits and wishes of the particular States as possible."8 8

82. GOEBEL, supra note 31, at 326-27. Goebel observes that every member of the
"first Bench of the Supreme Court" and many of their successors were delegates to state
ratification conventions. Id.

83. See supra note 82 and accompanying text.
84. 3 THE RECORD OF THE FEDERAL CONVENTION OF 1787 101 (Max Farrand ed.,

Yale University Press 1966) (1911).
85. 3 RECORD OF THE FEDERAL CONVENTION, supra note 84, at 333.
86. 3 id.
87. 3 id. at 163-64 (December 7, 1787).
88. 3 id. at 172. Martin's pamphlet breached the secrecy agreement that shrouded

the delegates work in Philadelphia. Martin exonerated himself of any breach by assert-
ing that the secrecy rule had been approved before his arrival at the Convention. In a
curious circumlocution, Martin "regretted" the secrecy provision because it deprived
him of the opportunity "to have corresponded freely and confidentially [sic] with emi-
nent political characters." 3 id. at 173.
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The ratification contest in Maryland featured similar exchanges.
Luther Martin, a member of that state's delegation in Philadelphia
who later refused to sign the Constitution and fought ratification in
Maryland, prepared a lengthy pamphlet purportedly offering "Genu-
ine Information" about the Convention. 89 Addressing trial by jury,
"the palladium of liberty," Martin asserted that the Constitution had
traduced this "surest barrier against arbitrary power" in several
ways.90 The structure of the federal judiciary all but assured that ap-
pellate courts could virtually ignore jury findings even on issues of
fact. In particular, the Supreme Court had the power to reexamine all
questions of fact, opined Martin, and "to decide upon them in the same
manner as if they had never been tried by a jury."9 1 He also ridiculed
the argument that variations in state practices precluded a civil jury
clause. No "real difficulty" impeded the effort, Martin chided. 92

Rather, just as the Convention provided for inferior federal courts be-
cause it distrusted state judges, it also refused to "confide in state
juries."

9 3

Maryland's Federalists responded with familiar counter-argu-
ments. James McHenry reiterated that the "trial by jury was left open
and undefined from the difficulty attending any limitation to so valua-
ble a privilege."9 4 Congress could be safely entrusted to craft provi-
sions "suitable to each respective state." It was monstrous to suppose,
McHenry implied, that the Convention delegates would "act contrary
to their own interest" and abolish a right so treasured by their
constituents.

95

In April of 1788, Maryland ratified the Constitution. 9 6 Like Mas-
sachusetts, Maryland's approval included suggested amendments
aimed at remedying perceived flaws. Luther Martin and other dele-
gates signed a separate protest demanding more substantial changes
in order to protect the people's "liberty and happiness." 97

Virginia presented a sterner and more critical contest for the Fed-
eralists. Without the Old Dominion's approval, there was little likeli-
hood that the Constitution would work. The state's size, large
population, economic power, and political leadership, not to mention
Virginia's geographic position in the middle of the new nation, made

89. 3 id. at 221-22.
90. 3 id. at 221.
91. 3 id.
92. 3 id. at 222.
93. 3 id. at 221-22.
94. 3 id. at 150.
95. 3 id. McHenry did not clarify in precisely what way the representatives would

have been acting against their own interests. 3 id.
96. MORRIS, supra note 24, at 301.
97. BOWEN, supra note 67, at 293.
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its participation essential. Led by Patrick Henry, the Antifederalists'
strongest broadsides played on fears that federal taxes would drive up
costs of imports and that federal control over commerce would favor
northern merchants at the expense of Virginia planters. 98

In Virginia, as in earlier contests, concerns about jury trials
played a decidedly collateral role.99 James Madison defended the
Constitution's relative silence on juries, but only after he first ad-
dressed the issue of judicial salaries. In essence, Madison defended
Congress's ability to reasonably and fairly administer jury trials. Po-
litely scoffing at the "sacred" character of the jury and perhaps recal-
ling Virginia's own frustrated experiments, he observed that trial by
jury had undergone "greater deviations" in America since indepen-
dence than had occurred in England, and such modifications were best
left to the legislature. 10 0 This, for Madison, was the "complete and
satisfactory answer." 10 1

Madison also brushed aside objections that the broad vicinage
provision, which simply required that the jury be from the "state," ef-
fectively emasculated the right. No doubt conjuring memories of the
Shaysites' uprising in Massachusetts, Madison pointed to the diffi-
culty of obtaining reliable local juries in cases of rebellion. 10 2 Antifed-
eralists like Richard Henry Lee were unconvinced because they
equated vicinage with the jury right and were more concerned about
ubiquitous debt litigation where parties relied upon a "neighborhood"
trial. 10 3 Lee and other leading Virginians acknowledged the risk of
"juries running riot" on occasion yet found it insufficient reason to
substitute parties' neighbors, who knew their character, for jurors
drawn from across the state.1 0 4 In short, for Virginia's elite Antifeder-
alists, vicinage constituted the essence of the jury right. A trial by
jurors from the same state was woefully deficient. 10 5

On balance, the omission of civil jury trials from the federal con-
stitution savored more of a frustrating inability to embrace widely di-
vergent state practices than a dark plot to undermine this common
law institution. The Revolution's wake carried with it various experi-
ments in the use of juries in states besides Virginia. Georgia's consti-

98. MORRIS, supra note 24, at 305-13; RISJORD, supra note 25, at 171.
99. FEDERALISTS AND ANTIFEDERALISTS: THE DEBATE OVER THE RATIFICATION OF

THE CONSTITUTION 120-50 (John P. Kaminski & Richard Leffler, eds., Madison House
1998).

100. 3 RECORD OF THE FEDERAL CONVENTION, supra note 84, at 332.
101. 3 id.
102. 3 id.
103. 3 id.
104. SAUL CORNELL, THE OTHER FOUNDERS: ANTI-FEDERALISM AND THE DISSENTING

TRADITION IN AMERICA, 1788-1828 67 (University of North Carolina Press 1999).
105. CORNELL, supra note 104, at 67.
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tution of 1777 embraced an unyielding faith in a people's government
by creating a unicameral legislature and enthroning jurors as the true
rulers of the courtroom: "[t]he jury shall be judges of law, as well as of
fact.., but if all or any of the jury have any doubts concerning points
of law, they shall apply to the bench, who shall each of them in rota-
tion give their opinion."10 6

Thus, Georgia's juries decided all questions of law as well as fact,
relying on judges for what amounted to advice on difficult questions.
Other states had been a bit more guarded, vaguely embracing the
common law or prior practice and leaving the details for later.10 7 The
point is simply this: there was no firm consensus on the scope or con-
tent of trial by jury, civil or criminal, in the late 1780s. The precise
role that juries should play in the republican governments was being
rethought from Georgia to New Hampshire.

The Constitution could not maintain its silence on juries for long.
Of the eleven states that ratified the Constitution by the summer of
1788, nearly half (five states) insisted that a bill of rights be added.'10

Some states demanded fundamental changes in the political structure
as well.10 9 Federalists chose to initiate the amending process in Con-
gress and to submit the product for ratification to the states, a course
less likely to trigger radical changes than a second constitutional con-
vention. Madison, who had been narrowly elected to the House of
Representatives after a harrowing contest in his home district, as-
sumed the task of drafting a bill of rights. 110

Madison disdained many of the states' declarations of rights, in-
cluding Virginia's, as ineffective "parchment barriers.""' More state-
ments of revolutionary principles than effective limits on
governmental overreaching, he complained that they lacked "precision
and imperative."11 2 Madison's report to the House, filed on June 8,
1789, included an inelegant provision that guaranteed in all criminal

106. GA. CONST. of 1777, art. XLI.
107. See Rutland, supra note 78, at 43.
108. GOEBEL, supra note 31, at 414. North Carolina ratified the constitution in No-

vember 1789. The last holdout, Rhode Island, finally joined the union in May 1790. The
conditional ratification by the five states was akin to a promissory note; a bill of rights
was more than a wish, it was a demand that the Federal Constitution be promptly
amended. Id.

109. GOEBEL, supra note 31, at 414.
110. See infra notes 111-114 and accompanying text. For an account of Madison's

election to the first federal Congress, see RALPH KETCHAM, JAMES MADISON 275-77 (Uni-
versity Press of Virginia 1990).

111. GOEBEL, supra note 31, at 429 n.3. Madison used the term, "parchment barri-
ers," in a letter to Jefferson in October 1788, in which he also observed that "[in Vir-
ginia, I have seen the bill of rights violated in every instance when it has been opposed
to the popular current." Id.

112. GOEBEL, supra note 31, at 430.
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cases, except those involving impeachment or rebellion, a trial "by an
impartial jury of freeholders of the vicinage, with the requisite of una-
nimity for conviction, of the right of challenge, and other accustomed
requisites."1 13 Ultimately, the House approved this version, although
it deleted the reference to "freeholders." Another section tersely "pre-
served" the right of trial by jury in "suits at common law."114

The Senate, strongly Federalist, substantially amended the
House proposal by pruning a number of provisions and tightening
others with "crisper phraseology." 115 The Senate completely elimi-
nated a "vicinage" requirement in the criminal jury provision.1 1 6

Gone too was the shadowy assurance preserving the "other accus-
tomed requisites" of criminal trials. The Senate also restricted the
right to jury in civil cases. Conforming to recent state practices that
had eliminated juries in non-substantial ("small claims") cases, the
Senate "preserved" the right only in common law cases worth more
than twenty dollars. The Senate also rejected objections that the Con-
stitution permitted wholesale evasions of state jury verdicts by em-
powering federal appellate courts to "re-examine" facts and law. The
Senate's cryptic proposal stated, "[n]o fact, triable by a Jury according
to the course of common law, shall be otherwise re-examinable in any
court of the United States, than according to the rules of common
law."1 17 The provision seemingly ignored the widely varying appel-
late review procedures among the states.

113. Id. at 431.
114. Id. at 443 n.162. The complete text of the House versions appeared in proposed

Article X (criminal trials) and Article XII (civil trials). They read as follows:
Art. X. The trial of all crimes (except in cases of impeachment and in cases
arising in the land or naval forces, or in the militia when in actual service in
time of war or public danger) shall be by an impartial Jury of the vicinage, with
the requisite of unanimity for conviction, the right of challenge, and other ac-
customed requisites; and no person shall be held to answer for a capital, or
otherways infamous crime, unless on a presentment or indictment by a Grand
Jury; but if a crime committed in a place in the possession of any enemy, or in
which an insurrection may prevail, the indictment and trial may by law be
authorized in some other place within the same State.

Art. XI. No appeal to the Supreme Court of the United States, shall be allowed,
where the value in controversy shall not amount to one thousand dollars, nor
shall any fact, triable by a Jury according to the course of the common law, be
otherwise reexaminable than according to the rules of common law.

Among the seventeen sections approved by the House were several proposals that lim-
ited the states. Proposed Article XIV set forth, "No State shall infringe the right of trial
by Jury in criminal cases, nor the rights of conscience, nor the freedom of speech, or of
the press."
Id.

115. GOEBEL, supra note 31, at 447. Unfortunately, the record of the Senate debate
is incomplete and spotty, and thus shrouds the motives behind many of the Senate's
actions. Id. at 444.

116. Goebel, supra note 31, at 449.
117. Id. This language was taken from the House proposal. Id.
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A House and Senate conference ironed out the differences be-
tween the two chambers. Aside from style and phrasing, the only sub-
stantial change was the restoration of a venue (place of trial) provision
in the Sixth Amendment, which concerns criminal trials. The Sixth
Amendment states in pertinent part, "[i]n all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained
by law..."118 The Seventh Amendment states, "[iun suits at common
law, where the value in controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and no fact tried by a jury
shall be otherwise reexamined in any court of the United States, than
according to the rules of the common law ....

What is most noteworthy about the Bill of Rights, for present pur-
poses, is its essential conservatism. Neither the criminal nor the civil
amendments extended the right to jury in any meaningful sense. Fed-
eral courts had equity power and exclusive jurisdiction in admiralty
cases, yet there was no push to follow Virginia's Revolutionary innova-
tion (since revoked) and mandate juries. Nor was there any drive to
constitutionally arm federal juries with the powers that Georgia's ju-
ries enjoyed as finders of law and fact who relied on judges for advice.
Rather, the federal Bill of Rights held the ground, its drafters aware
that the ground itself was shifting fast. The disparity of state prac-
tices eloquently attested to uncertainty over the jury's role and, conse-
quently, the need to rethink the nature of trials in the new republic.

The need to accommodate the cacophony of diverse state practices
also echoes in the Judiciary Act of 1789, which "infus[ed] with life the
inert [constitutional] clauses" that created the federal judiciary. 120

Legal historian Julius Goebel views the Judiciary Act in its political
context as an "instrument of reconciliation" that accommodated state
and national interests. 121 Specifically, Congress rejected a uniform
federal process in favor of one that respected and abided by state prac-
tices as much as practicable.

In structuring the federal courts, Congress implemented a hierar-
chical scheme of district (inferior) courts controlled by superior appel-
late courts. In an important concession to Antifederalists, the lower
district courts were coterminous with state boundaries; each state
hosted at least one district court. Indeed, Congress even went so far

118. U.S. CONST. amend. VI.
119. U.S. CONST. amend. VII.
120. Goebel, supra note 31, at 457.
121. Id. at 458.
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as to name the district courts after the states where they sat.122 The
district courts had original jurisdiction in maritime and admiralty
cases, minor criminal offenses, and common law actions valued at less
than 100 dollars. 123 Three circuit courts supervised the district courts
among the eastern, middle, and southern regions, a familiar division
modeled on the military administration employed during the war.124

The circuit courts also possessed original jurisdiction in more signifi-
cant criminal (capital) and civil cases, including actions in common
law and equity (the district courts had no equity power). 125 Each cir-
cuit court consisted of two Supreme Court justices assisted by a dis-
trict judge from the area who served as the "resident expert" on local
law because litigation in the circuit courts was to follow state prac-
tice. 126 The implication was clear - justices of the Supreme Court
could not possibly keep abreast of state law variations if left to their
own devices.

Debated at the same time as the proposed Bill of Rights, the Judi-
ciary Act reflects the same obeisance to state practices except where
federal control was imperative. 12 7 The Act's famous § 34 provided
that federal courts must follow state substantive law in arriving at
their "rules of decision" in cases not controlled by a federal constitu-
tional provision, statute, or treaty. 128 But where federal law con-

122. Id. at 459-72. For example, the district court for the State of Delaware was
called the "Delaware District." Because Rhode Island and North Carolina had not yet
ratified the Constitution, they were not included in the original plan. In its final ver-
sion, Congress granted district courts to Maine and Kentucky even though they were
not yet separate states. Although Maine was part of Massachusetts, Congress desig-
nated it the "Maine District." Judiciary Act of 1789, Ch. 20, § 2, 1 Stat. 73 (2000).

123. Judiciary Act of 1789, Ch. 20, § 9. Not all district courts were created equal.
The Maine and Kentucky district courts were given the power of circuit courts, which
included equity jurisdiction, no doubt to spare the Supreme Court justices the burden of
traveling to these areas. The Supreme Court exercised appellate jurisdiction over
courts in Maine and Kentucky, which were not yet states.

124. Judiciary Act of 1789, § 4. See also GOEBEL, supra note 31, at 472.
125. Judiciary Act of 1789, § 11.
126. GOEBEL, supra note 31, at 473.
127. See Stanley Kutler, A Sword for the Scabbard: Reflections on the Making of the

Judiciary Act of 1789, 14 NOVA L. REV. 97 (1989). The turgid path of the Judiciary Act
of 1789 from the drafting committee through the Senate and the House is set forth by
GOEBEL, supra note 31, at ch. 11. The so-called "Process Acts" manifested the same
tension between the seductions of a uniform federal practice and the political impera-
tive of following state process. Id. at 510. The Process Acts related to the technical
forms of pleading, service of process (e.g., summons, writs), and ancillary procedures.
Id. The initial Process Act of 1789 was affected by the debates swirling about the Bill of
Rights and the Judiciary Act. Id. at 537. The Process Act of 1789 was revised in 1792
and supplemented in 1793. Id. The later revisions granted the Supreme Court greater
rule-making authority over federal process, but the Court did not "rush to alter procedu-
ral incidents." Id. at 551. Once again there was no sentiment for radically expanding or
altering the role of the jury. State practices controlled the procedures employed by local
federal district and circuit courts. Id.

128. Judiciary Act of 1789, § 33.
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trolled, the Supreme Court served as the ultimate and final oracle.
Put another way, state courts would not have the final word in con-
struing the federal Constitution, statutes, or treaties.

For the most part, however, the federal courts were to follow state
practices in the districts where they sat, to the extent practicable.
State law and practice governed arrest, imprisonment, and bail. 129 In
capital cases, the "county" where the crime occurred determined vici-
nage and venue. 130 In all other cases, federal juries were to be drawn
from the pertinent district (state), according to local practice, from
persons qualified for jury service on that state's highest court. By-
standers could be used where necessary. 131

Like the Bill of Rights, the Judiciary Act of 1789 "preserved" jury
trials instead of radically extending or experimenting with them. One
modest reform permitted the use of juries in default judgment cases to
determine damages where the sum was uncertain, a practice that was
used in only a few states (including Virginia). 132 Otherwise, however,
juries were confined to "issues in fact" arising in common law actions
only; juries were not permitted in equity, admiralty, or maritime
cases. 133 No provision explicitly granted juries the power to decide
issue of law, but neither had federal law stripped the jury of this pre-
rogative, as will be seen.

Congress's conservative approach to juries did not necessarily
stem from an underlying animus. Indeed, Congress stubbornly re-
fused to extend equity jurisdiction, the legal bastion usually associ-
ated with anti-jury sentiment. 134 District courts were denied all
equity jurisdiction. 135 Circuit courts could not "sustain" an action in
equity where the party had an adequate remedy at common law.136

Yet it would be equally erroneous to conclude that Congress deplored
equity. To the contrary, the Judiciary Act empowered all federal
courts to order the production of books and records, "as by the ordi-

129. Id.
130. Id. at § 29.
131. Id. See also GOEBEL, supra note 31, at 506-08.
132. Judiciary Act of 1789, § 26. Goebel concludes that the act was motivated less

by "reform" sentiment than by a desire to promote a strong federal judiciary by avoiding
any clashes with established state procedures. GOEBEL, supra note 31, at 530.

133. Judiciary Act of 1789, § 9 (district courts) and § 12 (circuit courts).
134. GOEBEL, supra note 31, at 500. Some states, such as Pennsylvania, still re-

tained jury trials in equity. Section 26 of the Judiciary Act of 1789 provided that dis-
puted issues involved in the "chancering" of bonds could be given to the jury. As
explained below, Goebel may have mischaracterized the matter by describing it as the
"virtues ofjury trial." More likely, it was Congress's affection for the common-law mode
of trial, not the jury.

135. Judiciary Act of 1789, § 9.
136. Id. at § 16.
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nary rules of chancery," in all actions including common law, admi-
ralty, and maritime. 137

Whatever Congress's ambivalence about equity practice, perhaps
it was not exactly an "inveterate belief in jury trial" that motivated
Congress so much as its affection for the common law form of trial.138

More precisely, Congress required federal courts to employ common
law trial procedures in all cases regardless of their nature; oral testi-
mony by an examination of the witnesses conducted in open court was
required. 139 No secret proceedings. No exclusive reliance on deposi-
tions or written records. Rather, witnesses would appear in court and
offer their testimony (viva voce) before the trier of fact (the bench or
jury). In short, the Judiciary Act of 1789 celebrated the common law
form of trial and required its use in admiralty, maritime, and equity
cases despite having barred juries from such actions. Clearly, Con-
gress placed far greater faith on the capacity of viva voce testimony,
the questioning of witnesses, and the trial's other hallmarks than it
did on the assemblage of citizens that comprised the jury.

IV. SEGUE: SAMUEL CHASE AND THE (OLDER) MEANING
OF TRIAL BY JURY

During the debate over the Judiciary Act of 1789, Samuel Chase
wrote a letter to Richard Henry Lee about the proposed federal courts.
A signer of the Declaration of Independence, Chase stridently opposed
the federal Constitution and the threat it presented to local interests
(although he would later emerge as an arch-Federalist). 140 Chase's
letter was hardly an Antifederalist rant.141 Rather, the letter voiced
his professional concerns about points of jurisdiction and the hope
that Congress would use the occasion to reform defective procedures,
especially the jury trial. 14 2 Chase stressed that in criminal cases the
jury must be drawn from the place "where the fact is committed."1 4 3

The importance that Chase attached to vicinage illustrated the blur-
ring of older concepts of trial with more modern thinking. Drawing on
prevailing eighteenth-century conceptions of trials, Chase contended
that the jury would be familiar with the defendant's character, which
ought to weigh (somehow) in its determination of guilt or innocence.

137. Id. at § 15.
138. GOEBEL, supra note 31, at 500.
139. Judiciary Act of 1789, § 30.
140. For Lee, juries of the vicinage fostered and protected local interests that were

critical to preserving liberty. See CORNELL, supra note 104, at 66-67.
141. I relied on a synopses of the letter that appears in GOEBEL, supra note 31, at

492-93.
142. GOEBEL, supra note 31, at 493 n.103.
143. Id.
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But the jury's private knowledge should extend no further than the
accused's character. Witnesses should inform the jury about how the
crime itself occurred; for this, the jury should not rely on its private
knowledge, however obtained. For similar reasons Chase opposed "a
locality of trial in civil cases because such was generally attended with
local prejudice. 1 44 Instead, he proposed the use of "struck" juries
which consisted of specially selected jurymen who, it was hoped, pos-
sessed expert knowledge of the subject matter and thus were more
likely, he assumed, to be objective.1 4 5 Chase also objected to unani-
mous verdicts in civil cases, which allowed a single obstinate juror to
thwart a verdict, and instead urged that federal judges be given power
to direct a verdict where the evidence permitted no contrary rational
inference.146

Congress ignored Chase's proposals because they raised sensitive
political issues that were, for the time being, best left alone.14 7 His
ideas are important, however, because they foreshadow developments
later implemented by Chase and other jurists. Trials should strive to
be rational, objective mechanisms for ascertaining truth by recreating
past events through witness testimony. Verdicts should be rationally
based on the testimony recounted in open court. Jurors should be im-
partial and, ideally, ignorant of the facts being litigated and thus
wholly dependent for their information on witnesses. "Struck" juries
assured a more careful, rational weighing of the evidence. Finally,
civil and criminal jury trials were different. Criminal trials inevitably
entailed some ill-defined consideration of the accused's character; that
is, juries should consider "who" the defendant was, as well as what
happened. And this latter preoccupation with character underscores
the continuing importance of older ideas about trials.

V. FEDERAL TRIALS AND THE "GOOD OLD RULE"

Politics suffused the federal judicial system and, inevitably, trial
by jury.' 48 Political considerations shaped the debate in Philadelphia
and explain the Framers' decision to sketch only the broadest contours
of the federal courts, which left to Congress the task of accommodating
the contending interests. The end products, namely, the Judiciary Act

144. Id.
145. Struck juries are specially selected panels, usually based on the venire's promi-

nence in the community or expertise on the subject matter (e.g., a merchants' jury se-
lected to decide a commercial dispute). For a discussion of specially struck "merchants
juries," see MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, 1780-1860
155-59 (Harvard 1977).

146. GOEBEL, supra note 31, at 493.
147. Id.
148. Kutler, 14 NOVA L. REV. at 107.
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of 1789 and the Process Acts, reflected Congress's careful, even tepid
approach. Together the acts engrafted a federal judicial system upon
the extant state systems in all their diversity. Federal judges, who
owed their primary fealty to the national Constitution, administered a
system that largely defaulted to state law unless a federal statute,
treaty, or the Constitution itself dictated otherwise. During the
1790s, federal trials adhered to the old-style trial and the good old rule
in which the jury's discretion was unbounded by law or evidence prof-
fered in court.

Political considerations, therefore, did not evaporate with the end
of the First Congress and its construction of the federal judicial scaf-
folding. Rather, the political maelstrom that forged the Constitution
swirled even faster during the 1790s, its dizzying eddies cutting new
channels in the political landscape that few could have predicted.
Cascading events created the First American Party System by 1795
and fostered the rise of the Jeffersonians to national power by 1801.149
The federal judiciary embroiled itself in the epicenter of these develop-
ments. Federal courts confronted most of the highly volatile political
issues of the 1790s, including British debts, federal taxes, foreign af-
fairs, and the limits of dissent toward governmental policy.

The First American Party System originated in the controversial
domestic policies of the Washington administration. 15 0 Alexander
Hamilton, the first Secretary of the Treasury, promoted vigorous fed-
eral involvement in the national economy. 15 1 The central government
bonded itself to merchants and creditors by funding the extant na-
tional debt at near face value and assuming the payment of outstand-
ing state debts as well. The First Bank of the United States served as
both a federal fiscal agency and the chief regulator over the scattered
state banks. A tariff and (later) excise taxes provided the revenues
needed to pay the federal debt.15 2

Opposition to an expanding non-agrarian commercial economy,
particularly one vigorously assisted by a strong central government,
emerged almost from the start. Southern Congressmen unsuccess-
fully argued that the funding and assumption programs discriminated
unfairly between the original bond purchasers, who likely had sold
them for a song, and the present holders of such securities, who had
bought them cheaply and thus stood to reap enormous profit if the

149. JAMES ROGER SHARP, AMERICAN POLITICS IN THE EARLY REPUBLIC: THE NEW NA-
TION IN CRISIS (Yale University Press 1993).

150. STANLEY ELKINS & ERIC MCKITRICK, THE AGE OF FEDERALISM (Oxford Univer-
sity Press 1993); RICHARD HOFSTADTER, THE IDEA OF A PARTY SYSTEM (University of
California Press 1969); SHARP, supra note 149.

151. ELKINS & MCKITRICK, supra note 150, at 115-23.
152. Id. at 123.
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federal government paid them off at any where near face value. 15 3

Dissenters to Hamilton's economic program were particularly dis-
trustful of his proposal for a single national bank. Drawing upon a
seamless blend of legal and political objections, opponents stressed
that a strong central bank was unconstitutional, favored only a small
number of northeastern merchants, and "erode[d] the very founda-
tions of an agrarian, Southern-based, republicanism." 1 54

Although Hamilton's fiscal policies first catalyzed the opposition,
foreign affairs deepened and broadened the growing chasm. In 1793,
the French Revolution erupted into a full-scale European war, its
storm tides flooding the shores of North America and cutting a swath
between citizens. 15 5 Supporters of Hamiltonian fiscal policies sympa-
thized with Britain based on economic ties and fears about social dis-
integration. The French "Reign of Terror" of 1793-94 seemed to auger
the fate of ceaseless revolution. Americans who supported France,
however, linked Hamilton's economic program with the corrupt Brit-
ish practices that had triggered the American Revolution. In this po-
larized light, President Washington's Neutrality Proclamation of 1793
smacked of favoritism toward Britain, a suspicion seemingly substan-
tiated by the chilly reception with which Washington's administration
greeted Edmund Genet, the new French minister, and its prompt
squelching of Genet's ventures in privateering later that same year. 156
By 1794 these groups had coalesced into proto-parties, each convinced
of the righteousness of its beliefs, regardless of their ambiguity, and
each equally certain that the other posed a mortal danger to the young
republic. 15 7 The firestorm over the Jay Treaty in 1795 galvanized the
opposition into political parties whose leaders actively solicited popu-
lar support for their programs. 158

153. SHARP, supra note 149, at 34-38.
154. Id. at 38.
155. Id. at ch. 4.
156. ELKINS AND McKITRICK, supra note 150, at 341-54.
157. SHARP, supra note 149, at 75-91. The proto-parties made no effort to "democra-

tize" politics by recognizing the legitimacy of its political opposition or accommodating
contending interest groups. Rather, they were based on the "older, deferential, elite-led
style of politics" that was intolerant of dissent. Id. at 91.

158. Id. at ch. 6. Amidst the increasing acrimony and disharmony of domestic polit-
ics, President Washington faced a diplomatic crisis with Great Britain borne of un-
resolved issues that had lingered since the Peace of Paris in 1783 and fresh ones that
stemmed from the war with Revolutionary France. Washington sought a diplomatic
solution by sending Chief Justice John Jay to Britain in the hope of negotiating a treaty.
Jay signed a treaty with Great Britain in November 1794 and hoped to keep its terms
secret pending the Senate's approval. Word soon leaked of the treaty's provisions,
which "divided the country like no other issue in the history of the young republic." Id.
at 117. The details of the treaty need not detain us. Suffice to say, the opposition
blasted it as a sell out to Great Britain. Washington conceded its flaws but believed the
treaty offered the best solution for the time. He eventually signed it in August 1795.
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The same political currents that coursed through the political
clubs, the newspapers, and eventually the Federalist and Republican
parties, also percolated into the courtrooms. Civil and criminal cases
imbibed the very issues thrashed about in the weeklies, the coffee
houses, and the taverns. Although the sedition and treason cases of
the 1790s have garnered the lion's share of historians' attention, even
ordinary civil cases raised identical questions about the roles of
courts, the purpose of trials, and the demarcation of responsibility be-
tween judge and jury in the new republic. The older-style trial
predominated, but political and social developments caused considera-
ble strain and fertile ground for new ideas about trials.

In February of 1794 the Supreme Court, exercising its original
(trial-type) jurisdiction, heard the debt claim at issue in Georgia v.
Brailsford.159 At its base the case involved debts incurred before the
Revolution and the validity of Georgia's attempts to sequester and
confiscate obligations owed to British creditors. The narrow issue con-
cerned, in effect, whether the State of Georgia or the original creditors
had the right to recover a debt valued at about $80,000.00. The three
original creditors included two citizens of South Carolina, Powell and
Hopton, and one British citizen, Brailsford. 160 The Attorney General
of the United States took up the case for the defendants (the original
creditors). Chief Justice Jay presiding, the Court impaneled a "spe-
cial" jury to hear the case, although the published court records pro-
vide no clues as to the jury's composition or how it was selected.16 1

Following four days of argument about the legal issues, Chief Justice
Jay delivered a charge to the jury.

Jay opened by reminding the jury that the parties had agreed to
the facts, which left jurors "to settle what is the law of the land arising
from those facts." 162 He also pointed to the "fortunate" circumstance

Still, the political acrimony continued as Congress fought over legislation implementing
the treaty's provisions and entertained loose talk of impeaching President Washington.
Id. at 123-33.

One best captures the passion and vitriol ignited by the Jay Treaty by considering
the abuse directed at John Jay himself. In Kentucky an angry mob first guillotined an
effigy of Jay, which had been stuffed with gun powder, and then, for good measure, blew
it up. Id. at 116. Remarking on his own notoriety, Jay famously said that he could
travel the "country at night by the light of his burning effigies." RisJoRD, supra note 25,
at 227.

159. 3 U.S. 1 (1794). Goebel recounts the legal dispute and its procedural history in
exacting detail. GOEBEL, supra note 31, at 743-47.

160. Brailsford, Powell, and Hopton sued James Spalding who, along with his for-
mer partner, executed a bond for over 7,000 pounds sterling that remained unpaid.
GOEBEL, supra note 31, at 743.

161. Georgia v. Brailsford, 3 U.S. 1, 1 (1794). The United States Reports' version
refers only to a "special jury" and Goebel was unable to shed any additional light on its
composition. Id.

162. Brailsford, 3 U.S. at 4.
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that the court unanimously agreed on the law, which meant that the
jury would not be subjected to inconsistent readings of law by the pre-
siding judges. 163 All judges concurred that the debt owed Hopton and
Powell had not been confiscated by operation of either Georgia or
South Carolina law. 16 4 As to Brailsford, the British subject, the Chief
Justice explained that Georgia had sequestered Brailsford's interest
but had not confiscated it. Under the law of nations and the Peace of
Paris (1783) that ended the war, Brailsford's interest had been "re-
vived" and he, not Georgia, was entitled to collect on the debt.16 5

Under modern practice the court's instructions would have been
dispositive; since the parties agreed on the facts, the judges would
have "directed a verdict" and left the jury without any role. Jay did
not, however, imperiously ignore the jury or haughtily "direct" its ver-
dict. Politely, tepidly, almost meekly, the Chief Justice hoped that it
was not "amiss" for him to remind the jury "of the good old rule, that
on questions of fact, it is the province of the jury, on questions of law,
it is the province of the court to decide."166 Why the reminder about
the "good old rule?" Because the "same law" recognized that the jurors
had "nevertheless a right to take upon [themselves] to judge of both,
and to determine the law as well as the fact in controversy." Jay
closed with hope that the jury would "respect" the judges' opinion on
the law, "For, as on the one hand, it is presumed that juries are the
best judges of facts; it is, on the other hand, presumable, that the court
are the best judges of law. But still both objects are lawfully, with
your power of decision." 167

Following the charge, the special jury retired to deliberate. After
being "absent some time," it returned with several questions. In re-

163. In a worst case scenario, each justice (or judge) could have read a different,
even inconsistent, charge to the jury.

164. Brailsford, 3 U.S. at 4. The pertinent Georgia statute was controlled by South
Carolina law on this point. In other words, operation of Georgia's sequestration and
confiscation statute turned on whether South Carolina had confiscated Hopton's and
Powell's interest in the debt. The federal circuit court concluded that South Carolina
had taken no such action.

165. Brailsford, 3 U.S. at 4.
166. Id. Relying on a remark by the late nineteenth-century legal scholar and histo-

rian James Bradley Thayer, Goebel suggests that Jay misunderstood the law. GOEBEL,
supra note 31, at 746 n.103 (citing JAMEs BRADLEY THAYER, PRELIMINARY TREATISE ON
EVIDENCE AT THE COMMON LAw 254 (Little Brown 1969) (1898)). Thayer attributed the
"error" to Jay's "lack of learning" while Goebel is somewhat more circumspect. Contrary
to Thayer's aspersions about the "'lack of learning on the bench,"' Jay's "good old rule"
faithfully described the practice in many state courts, including Virginia's, not to men-
tion Georgia's constitutional provision that empowered juries to decide the law. Id.

167. Brailsford, 3 U.S. at 4. The judges also instructed the jury to decide the case on
its merits, without consideration of the parties "numbers, wealth, or rank." Jurors were
told that although the amount at issue might be a pittance to Georgia, this was no
reason to decide the case against it. Nor did the "comparative insignificance" of the
defendants justify a decision against them. Id. at 4-5.
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sponse, Chief Justice Jay clarified that Brailsford remained "the real
owner of the debt" and that Georgia's claim contravened the peace
treaty. Without leaving the courtroom, the jury returned a verdict for
the defendants, the original creditors. 168

Brailsford illustrates the continuing dominance of the old-style
trial even in the Supreme Court (sitting as a trial court) and in a com-
mercial case with significant ramifications for national policy. Judges
and jurors operated in overlapping spheres of mutual respect. 169

Judges fervently hoped that juries would follow their charge, but ulti-
mately the jury could do as it saw fit, just as it could ignore the par-
ties' stipulations of fact. Nor was it extraordinary that the Brailsford
jury rendered a verdict without even leaving the bar, once Jay clari-
fied the legal points. After all, its task was to decide the case, not to
conform to a particular model of decision-making.

There are, however, indications of impatience with the old-style
trial. Jay's efforts to secure a unanimous opinion among the judges,
his polite but firm insistence that the jurors adhere to the judges'
charge, and the use of a specially struck jury reflect more than a cas-
ual concern about the verdict. 170 In sum, the justices had done what
they could to ensure the outcome they thought proper, but the con-
straints of the old-style trial ensured the jury an autonomous voice.

The persistence of the "good old rule" and the old-style trial also
add perspective to jury "nullification" in civil cases. Historian Charles
Hobson has ably explained the political and legal maneuverings be-
hind the litigation over British debts in the federal circuit of Virginia
during the 1790s.1 71 Hobson observes that despite judicial rulings
that "stripped" away defenses primarily designed to delay payments,
Virginia juries gave "distinctive treatment" to British debts. 17 2 In a
November 1793 case in the federal circuit of Virginia, Justice William

168. Brailsford, 3 U.S. at 5. The reporter stated: "[aifter this explanation, the jury,
without going again from the bar, returned a Verdict for the defendants." Id.

169. See supra note 8 and accompanying text. The Georgia constitution, it will be
recalled, empowered juries to decide questions of fact and law. While not bound by the
state's constitution, the federal court nevertheless operated within the spirit of that
provision. Id.

170. Goebel suggests that to foster unanimity, Jay avoided certain issues in the
wake of Ware v. Hylton, 3 U.S. 199 (1796); GOEBEL, supra note 31, at 746. In Ware, the
Supreme Court struck down a 1777 Virginia statute that sequestered debts owed to
British subjects. Enacted during the war, the statute provided much needed economic
(and political) relief, but conflicted with the terms of the Peace of Paris (1783). The
Court held that under the federal constitution, treaties trumped conflicting state
statutes.

171. Charles F. Hobson, The Recover, of British Debts in the Federal Circuit of Vir-
ginia, 1790-1797, 92 VA. MAG. OF HIST. AND Bio. 176, 193 (1984). Hobson concludes that
juries' deduction of eight years' interest tracked the Virginia legislature's proposed "in-
stallment plan" of 1784. Id.

172. Hobson, 92 VA. MAG. OF HIST. AND Bio. at 193.
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Paterson, following precedent, had instructed jurors that they must
award interest that accrued on British debts during the war, yet their
verdict deducted eight years' interest.173 Justice Paterson reportedly
"sent the jurors back repeatedly but they were 'all interested' and re-
fused to yield."1 74 Perhaps the obstinacy (autonomy?) of Virginia ju-
ries helps explain why the Brailsford court opted for a special jury
that following February.

Federal criminal cases raised similar issues about the jury's role
and in a far more dramatic way that underscored both the continued
politicization of law since the Revolution and the transformation of
American politics in the 1790s. The sensational state trials for trea-
son grew out of the same political conflicts that had rent the new re-
public since the early 1790s and the legal response to partisan strife
mirrored the political response: a "quest for unanimity."1 75 Although
elections were "contested" and court cases featured contending par-
ties, eighteenth-century political and legal institutions strained to
minimize strife. Reacting to sharp differences over domestic and for-
eign policy, the American political system adapted by creating an ex-
tra-constitutional system of standing political parties, the Federalists
and the Republicans. But though the two parties competed in state
and federal elections after 1795, neither party recognized the legiti-
macy of the other. Federalists and Republicans shared the same en-
dgame - the complete eradication of the opposition party and the
triumph of "its" view of the public good. 176

In short, political conflict was not an end in itself. One sees in the
criminal trials this same yearning for "unanimity." It was expected, of
course, that litigants would oppose each other, but within the courts'
institutional framework it was thought that judges and juries should
defer to one another.

There is, however, one critical difference between the political
arena and the trial courts in this respect. American politics took an
egalitarian trajectory that liquidated legal distinctions between the
people (understood as white male voters) and officeholders. Property
qualifications for suffrage and office holding fell quickly away. By the
1830s American politics deified the "common man." 7 7 But in the na-

173. Id.
174. Id.
175. HOFSTADTER, supra note 150, at 170, ch. 5, passim.

176. HOFSTADTER, supra note 150, at ch. 5; SHARP, supra note 149, at 136 (stating
neither Federalist nor Republican leaders abandoned their faith in a system of politics
controlled by a selfless elite rising above petty and provincial interests). See also RICH-
ARD BUEL, JR., SECURING THE REVOLUTION (Cornell University Press 1972).

177. HARRY L. WATSON, LIBERTY AND POWER: THE POLITICS OF JACKSONIAN AMERICA

(Noonday Press 1990).
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tion's courts, the trajectory was quite different; the legal system con-
tinued its veneration of deference and hierarchy.

The persistence of the older style is evident in the treason trials of
the "Western Insurgents" for their involvement in the Whiskey Rebel-
lion of 1794.178 An explosive blend of events, ideologies, and interests
sparked this brief spasm of frontier unrest in western Pennsylvania.
Ideologically, the area had long nurtured a hatred for excise taxes and
a strongly localist perspective that arose, in part, from feelings that
central governments, whether British or homegrown, did little to as-
sist inhabitants. The distrust seemed fully justified in the early
1790s. The federal government had proved itself sadly impotent
against mounting Indian resistance that defeated armies led by
Josiah Harmar in 1790 and Anthony St. Clair in 1791.179 Nor had the
federal establishment fared any better against European threats.
Spain obstinately refused to open the Mississippi to free navigation,
an economic imperative for the region, and Britain stubbornly ignored
all demands to abandon frontier forts in the northwest, as provided by
the Peace of Paris in 1783.180

The newfederal government had, however, shown its ability to
raise taxes. The high price of Hamilton's fiscal program motivated
Congress, with Washington's blessing, to impose an excise tax on
whiskey to raise badly needed revenue. For western Pennsylvanians,
whiskey was a cash crop.18 1 Moreover, the whiskey tax struck at the
heart of the region's already fragile economy while exciting old fears
about excise taxes and Indian attacks, and fresh fears about Spain's
stranglehold on the western river trade. 18 2 Western Pennsylvanians,
along with other parts of the backcountry, ignored the new federal tax
just as they had proudly refused to pay an earlier state tax. President
Washington, never an admirer of independent backcountry settlers,
agreed with Hamilton that federal authorities should make western
Pennsylvania a "test case" for enforcing the tax.18 3

178. THOMAS P. SLAUGHTER, THE WHISKEY REBELLION (Oxford University Press

1986).
179. RisJORD, supra note 25, at 220-21.
180. SLAUGHTER, supra note 178, at 93-94.
181. Id. at 95. It was not financially viable to transport grain across the mountains

for sale, so it was distilled into whiskey. Whiskey also served as the area's currency,
thus playing somewhat the same role as tobacco in Virginia.

182. SLAUGHTER, supra note 178, at 141. The Whiskey Rebellion's leading historian
emphasizes that the upheaval was triggered by a blend of conflicting ideologies and
interests. Id.

183. SLAUGHTER, supra note 178, at 151-52. Federal authorities enjoyed some sup-
port among the western Pennsylvania frontier "elite," in contrast to other regions where
opposition to the tax was virtually unanimous. Id. For Washington's disdain for
backcountry settlers and squatters, see Warren Hofstra, A Parcel of Barbarians and an
Uncouth Set of People': Settlers and Settlements in the Shenandoah Valley, in GEORGE
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The ham-handed federal enforcement eventually resulted in anti-
excise violence in western Pennsylvania and other parts of the fron-
tier. Surviving in a marginal frontier economy built primarily on bar-
ter and plagued by chronic money shortages, the settlers lacked the
means of paying the whiskey tax. Moreover, tax collectors in western
Pennsylvania, who tended to be local notables who had already earned
the residents' resentment, exacerbated fears by summoning alleged
tax violators before a distant federal court in Philadelphia. Outraged,
offended, and probably scared, the inhabitants reacted. In July of
1794, about 700 protestors marched by the beat of a drum to the home
of John Neville, a federal tax collector.' 8 4 The scene turned ugly when
both sides exchanged gun fire, killing or wounding about a half-dozen
men. Neville fled from his fortress-like home and insurgents burned
it.18 5 Thousands of Whiskey Rebels later gathered and threatened to
march on Pittsburgh, but local leaders managed to mollify the erst-
while rebels with promises, sympathy, and (of course) whiskey. 8 6

The mob dissolved, but not the lingering distrust. A federal army
marched into western Pennsylvania to crush the insurgents, who had
already dispersed into the wilderness or back to their farms. Finding
no enemy to fight, the military force turned into an agency of inquisi-
tion to root out, identify, and prosecute the rebels. Hamilton accompa-
nied the federal force and led the investigation, which resulted in the
arrest of about twenty "obscure characters" who played seemingly
mundane roles in the fracas.' 8 7

The trials that followed are most often remembered for their elu-
cidation of treason as defined in the Constitution, yet they also pro-
vide important clues about the conduct of federal trials. 8 8 One sees,
for example, federal judges straining to control the proceedings, in-

WASHINGTON AND THE VIRGINIA BACKCOUNTRY 87-114 (Warren Hofstra ed., Madison
House 1998).

184. RISJORD, supra note 25, at 224.
185. SLAUGHTER, supra note 178, at 176-87. ELKINS AND MCKITRICK, supra note

150, at 461-74.
186. RiSJORD, supra note 25, at 224.
187. Id. The federal repression is recounted in detail by SLAUGHTER, supra note 178,

at ch. 13.
188. The principle works relied upon are JAMES WILLARD HURST, THE LAW OF TREA-

SON IN THE UNITED STATES (Greenwood Publishers 1971); BRADLEY CHAPIN, THE AMERI-

CAN LAW OF TREASON (University of Washington Press 1964); and Thomas P. Slaughter,
'The King of Crimes': Early American Treason Law, 1787-1860, in LAUNCHING THE "Ex-
TENDED REPUBLIC": THE FEDERALIST ERA 54 (Ronald Hoffman and Peter Albert, eds.,
University Press of Virginia 1996). I have relied upon the account of the trial in FRAN-
CIS WHARTON, STATE TRIALS OF THE UNITED STATES 102-84 (B. Franklin 1970) (1849).
Wharton does not offer anything resembling a "record" of the separate trials. Rather, he
provides a narrative of the rebellion that purportedly summarizes the evidence and gen-
eral proceedings applicable in all of the cases. Wharton also appended additional mate-
rial on the individual cases where he deemed it necessary.
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cluding the verdicts. Two defendants, Philip Vigol and John Mitchell,
were tried separately and were the only defendants convicted.18 9 In
each case Justice Richard Paterson summed up for the jury, he stren-
uously argued that the law and evidence pointed inexorably toward
the defendants' guilt.190 In the Vigol case, Paterson charged that the
"crime is proved" and the jury should not be swayed by "crafty" de-
fenses to the effect that the defendant was coerced or terrorized into
joining the affray. 191 In the Mitchell case, Paterson took the same
tone. 192 Rejecting the defense's contention that the insurrection was a
"private dispute," Paterson concluded that there was no "doubt ...
that the object of the insurrection was of a general and public nature"
and thus satisfied the Constitution's definition of treason. 193 Moreo-
ver, sufficient evidence placed Mitchell in the company of other insur-
gents and proved his treasonous motive. Paterson closed by
reminding the jury to ignore the "consequences" of their verdicts be-
cause "the attribute of mercy is placed by our Constitution in other
hands."'1

94

One must not conclude, however, that the federal judges were
hell-bent on securing convictions regardless of the evidence. Although
juries in Vigol and Mitchell convicted, those were the only "successful"
prosecutions. In the case of another alleged insurgent, Porter, it soon
became apparent that the government had charged the wrong man
and, upon the court's direction, the jury returned a verdict of not
guilty.

19 5

Obviously much depended upon the juries' compositions, and the
defendants vigorously litigated the procedures used to impanel them.
The federal marshal summoned a total of 108 jurors, 36 of whom were
drawn from the City of Philadelphia, far from the site of the insurrec-
tion.19 6 The defense objected that this irregular procedure violated
Pennsylvania law, which governed the jury's composition under the
Judiciary Act of 1789. The technical defects need not detain us. Suf-
fice it to say that the defense complained that the venire was too large
and in effect diluted the influence of jurors summoned from the west-
ern counties where venue lay. 197 Only 48 jurors came from the coun-

189. WHARTON, supra note 188, at 176 (Vigol verdict), 183 (Mitchell verdict).
190. Id. at 175-76 (Vigol summation), 182-83 (Mitchell summation).
191. WHARTON, supra note 188, at 175-76.
192. Id. at 182-83.
193. Id. at 183.
194. Id. at 183. Paterson was referring to the pardon power.
195. WHARTON, supra note 188, at 183.
196. In addition to the 36 jurors from Philadelphia, the marshal summoned 15 from

Delaware County, 9 from Chester County, and 12 each from the four counties where the
crimes occurred. Id. at 166.

197. WHARTON, supra note 188, at 166-69.
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ties where the alleged offenses occurred; the other 60 haled primarily
from eastern Pennsylvania. 19 8 In the end, the court ruled that the
marshal had abided by Pennsylvania law and practice. He had sum-
moned 12 jurors from the western counties where the treasonous acts
occurred and he had discretion to decide from where the remaining
jurors should be drawn. Unless necessary to obtain an impartial jury,
the court could not interfere in the marshal's actions. 1 99

In short, the federal marshal stacked each separate trial with an
abundance of jurors drawn from eastern Pennsylvania (60 of the 72
impaneled for each case). We cannot know for certain whether these
panels tended to favor the policies championed by Hamilton and
Washington. Aside from this, however, it is highly unlikely that the
eastern jurors would have any firsthand familiarity with the defend-
ants, the witnesses, or the events described during trial. Ignorance
sometimes begets detachment. Unacquainted with the witnesses or
parties, untainted by neighborhood gossip about the events, and un-
troubled by the prospect of having to return and live in that locality,
such jurors were more likely to follow the judges' characterizations of
the evidence - whether it pointed toward guilt or innocence.20 0 Social
order demanded not only peace, stability, and obedience to law; it also
implied that jurors should normally defer to the judges' views, espe-
cially on issues of law.

Federal treason trials were also conducted against some of the
hapless participants in "Fries's Rebellion" of 1798.201 Once again the
theatre was Pennsylvania, but this time the unrest embroiled the
eastern counties near the Delaware River: Montgomery, Bucks, and
Northampton. And once again national politics had fomented local re-
sistance. A "quasi-war" between French and American vessels in the
Caribbean raged between 1797 and 1800 and destroyed hundreds of

198. Id. at 170. The jurors in question were apparently drawn to hear four cases.
The panel for each case consisted of 12 jurors summoned from the county where the
allegations arose plus 60 eastern jurors. The same panel of 60 easterners were to be
used in all four cases. Thus each defendant faced a venire of 72 jurors, only 12 of whom
were westerners. Id; WHARTON, supra note 188, at 166-69 (Lewis contended that the
total panel should have numbered no more than sixty: 48 from the counties with venue
and the remaining 12 from elsewhere. Lewis also argued that the marshal had acted
without adequate judicial supervision because the law did not permit "the Marshal to
summon the jurors whence he pleases without express order of the Court.") Id. at 168.

199. WHARTON, supra note 188, at 171-72.
200. Slaughter, supra note 188, at 91. Although Vigol and Mitchell were convicted

and sentenced to death, President Washington pardoned them, most probably to avoid
creating martyrs. Id. In another respect, the trial, conviction, and pardon for treason
resembled the manner of the Committees of Safety during the Revolution, which also
welcomed the offender back into the community of true believers following the adjudica-
tion of disloyalty. Blinka, supra note 9, at 174-89.

201. RISJORD, supra note 25, at 237.
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ships.20 2 Firmly in control of the national government, the Federal-
ists prepared for war. To pay for an enlarged army and navy to battle
the French, Congress imposed a series of war taxes which triggered
protests against unpopular taxes in many areas of the country, includ-
ing Pennsylvania. 20 3 Federal authorities arrested two tax evaders in
eastern Pennsylvania and jailed them in Bethlehem. John Fries, an
auctioneer of Welsh descent and a solid Federalist up to that point, led
a "rescue" that broke the tax evaders from jail. Hysterical Federalists
saw the jail break as a threat to the Republic's very exis-
tence.President John Adams immediately sent a federal force to quell
the insurrection but the army found no opposition. Fries, the ersatz
leader of the "rebellion," was arrested while conducting an auction. 20 4

Fries was twice tried and convicted of treason. Both trials provide
insight into the late eighteenth century judiciary and why influential
men as diverse as Thomas Jefferson and John Marshall pushed hard
for fundamental changes in the nature of trials.20 5 Fries's first trial is
most often noted for Judge Richard Peter's expansive definition of
treason and apparent favoritism toward the prosecution. 20 6 Though
accurate, these criticisms elide the nature of the old-style trial and
risk reducing the Fries trials to a simplistic political struggle between
Federalists and Republicans that sullied the nation's courts. By mod-
ern standards, the judges' charges seem pointed and even shrill, but
they underscore just how little real control Judge Peters and his
brethren had over jury decision-making.

Of course, a jury somewhat predisposed, or at least receptive, to
the judges' points of view, helps ensure they will see things similarly,
and that the government worked to assemble a pliable panel. Echoing
complaints lodged by the Whiskey Rebels several years earlier, Fries's
lawyers contended that the government deliberately inflated the size
of the jury panel in order to reduce the odds that any jurors would be
from the defendant's own neighborhood.20 7 The larger the pool, the

202. ELKINS AND MCKITRICK, supra note 150, at 643-62.
203. Risjord, supra note 25, at 237.
204. Id.
205. For basic accounts of Fries's two trials, see WHARTON, supra note 188 and WIL-

LIAM WOODARD, THE Two TRLALS OF JOHN FRIES (Philadelphia 1800). More general
background is found in Paul D. Newman, The Fries Rebellion of 1799 (1996) (unpub-
lished Ph.D. dissertation, University of Kentucky) (on file with the author).

206. SLAUGHTER, supra note 188, at 102-05. See also ELKINS AND MCKITRICK, supra
note 150, at 699. Peters defined treason as waging war against the federal government
by conspiring with the intent to prevent the operation of public law.

207. WHARTON, supra note 188, at 598, 608. Six jurors were from the City of Phila-
delphia, three from Bucks County, two from Northampton, and one was unidentified.
The jurors from Northampton were Germans with a poor grasp of spoken English; it
was thought, however, that they would have a better understanding of the German-
speaking witnesses. The court provided an interpreter for the jury. Id. at 490.
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less likely the jury would include men personally acquainted with the
defendant or with firsthand knowledge of what had occurred. In
short, prosecutors apparently hoped that ignorance roughly correlated
with impartiality and perhaps offered a better opportunity to influ-
ence the jury's decision.

Nothing better illustrates the peculiar format of the old-style trial
than the multiple roles played by Judge Peters. Not only did Peters
preside over the first trial and deliver a pointed, strident charge to the
jury, he also testified as a prosecution witness.20 Indeed, the judge
took the separate oath for witnesses to help distinguish his role as
"evidence" from that of presiding judge.20 9 According to Peters's testi-
mony, officials arrested Fries and brought him before Peters for an
"examination," as required by law, during which Fries made several
damning admissions. 210 Several things stand out about Peters's trial
testimony. First, its form was largely narrative. Absent are any signs
of close control by the trial lawyers, the familiar staccato "Q and A"
that punctuates modern trials. 21 1 Second, its content was as free-
wheeling as the form of the testimony. Peters testified not only about
what he did, but why he did it. The judge carefully explained that he
himself undertook Fries's examination because other magistrates
could not be trusted:

I found that too many magistrates were concerned in flatter-
ing the prejudices of the people, and engaging in seditious
practices, and encouraging the people in their mistakes, for
me to trust them; and I finally found that there were but two
magistrates that could be depended upon[.] 2 12

More revealingly, Peters recounted the various "signs of terror" that
justified Fries's arrest and interrogation. Freely blending his own
speculations with hearsay provided by informants, Peters opined that
unnamed insurgents were attempting to raise troops to oppose the
federal force. The judge further testified that he had examined other
witnesses before Fries's arrest, noted their fear, and concluded that
they were among "the most unwilling witnesses that I had ever ex-

208. WHARTON, supra note 188, at 532. Modern procedure deems the presiding
judge "incompetent" as a witness. See Fed. R. Evid. 605.

209. Jurors who testified as witnesses also took the additional oath. HUGH F.
RANKIN, CRIMINAL TRIAL PROCEEDINGS IN THE GENERAL COURT OF VIRGINIA 99 (Univer-
sity Press of Virginia 1965) (stating the practice in colonial Virginia).

210. Peters' testimony is summarized in WHARTON, supra note 188, at 532-35. For
Fries's "confession," see id. at 534.

211. Although the reported version did not purport to be a verbatim transcript, Pe-
ters' narrative is interspersed with comments attributed to Judge Iredell and questions
by prosecution and defense lawyers, which suggests that the reported version accu-
rately captures the tenor of the testimony.

212. Id. at 533.
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amined."213 The following exchange captures the essence, and proba-
ble effect, of Judge Peters's trial testimony:

Question by Dist. Attorney to Judge Peters. - Did you not dis-
cover manifest signs of terror coming from the districts where
the army had not marched?
Answer. - Yes, in many instances - some very strong; it was
even attempted to raise troops to oppose the army, if they
went up. There were one or two instances of testimony given
to me that troops were endeavoured to be raised, and nothing,
I believe, but the rapidity of the progress of the troops pre-
vented its execution. I did believe that unless the army had
gone through the whole country, there would be the most
atrocious instances of violence.214

Judge Peters closed by relating that one local inhabitant even feared
retaliation for providing the judge with "refreshment."215

After relating his "evidence," Peters returned to the bench. At the
close of the trial, Peters delivered his own "charge" to the jury.216 He
acknowledged that Judge James Iredell would present the court's
statement of law, but thought it important that the jury also have his
"sentiment."217 Thus, Peters reviewed the legal definition of treason
and summarized the incriminating evidence against Fries. In closing,
Peters addressed the blurred roles ofjudge and jury, stating it was the
court's "duty" to "declare" the law, yet, as Peters conceded, the jury
ultimately decided "both facts and law:"

Whether the prisoner is or is not guilty of the treason laid in
the indictment, in the manner and form therein set forth, it is
your province to determine. It is the duty of the court to de-
clare the law; though both facts and law, which, I fear, are too
plain to admit a reasonable doubt, are subjects for your con-
sideration. We must all obey our public duty, whatever may
be our private feelings. Mercy is not deposited in our hands.
It is entirely within the constitutional authority of another
department. 218

Iredell charged the jury on the law.2 19 With "great satisfaction," he
announced that his own "ideas on the points of law" coincided with
those of Judge Peters. 220 Iredell then canvassed the law of treason
and commented on the evidence heard by the court. Evident through-

213. WHARTON, supra note 188, at 535.
214. Id.
215. Id.
216. Id. at 584.
217. Id.
218. Id. at 587 (emphasis added). The last sentence adverted to the president's par-

don power.
219. WHARTON, supra note 188, at 587-97.
220. Id. at 587.
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out Iredell's charge is a peculiar, almost pedagogic tone. Iredell did
not "instruct" the jury on the law; that is, he did not issue a fiat that
jurors were obligated to follow even if they did not fully comprehend or
agree with it. Rather, Iredell's tone throughout was temperate and
didactic, designed more to convince than cajole or over-awe. Put an-
other way, Iredell sought to persuade the jury that his (and Peters's)
view of the law was correct and worthy of being followed, in much the
same way that he hoped the jury would adopt the judges' construc-
tions of the facts. For this reason, Iredell began with the happy coinci-
dence that he and Peters agreed on the law. The judges' unanimity,
he hoped, pointed to the correctness of their views. For the same rea-
son Iredell told the Fries jury that identical legal principles had been
applied several years before during the trial of the Whiskey Rebels,
and for good measure noted that Judge Peters had participated in that
case as well:

This leads me, gentlemen, to point out to you a consideration
of great magnitude: this is not the first time, as I have been
informed, that these questions have been discussed in the
court. During the trial of the persons concerned in the West-
ern insurrection [the Whiskey Rebellion], they were dis-
cussed, and I have no doubt with great ability on both sides.
Judges Paterson and Peters were then on the bench, and af-
ter all the display of splendid talent used in argument on both
sides, and all the authorities produced that men were capable
of, from the best judgment that could be formed, the court,
without hesitation, declared itself in favour of the prosecu-
tion. As I do not differ from that decision, my opinion is, that
the same declaration ought to be made on the points of law at
this time.2 2 1

In short, Judge Iredell sought to lay out the facts and law, hoping to
persuade the jury to see the case in the same way he did.

Although the jury convicted Fries, evidence soon surfaced that at
least one of the jurors had not been impartial. John Rhoad, a German
from Northampton, had allegedly made inflammatory statements
about Fries's guilt after he was summoned as a juror.22 2 Five witness
recounted that, after being summoned but before the trial, Rhoad said

221. Id. at 591. The blurred roles between judge and jury in old-style trials is also
vividly illustrated by the shared responsibility for the admissibility of evidence. Iredell
told the jury that Fries's "confession" to Judge Peters was lawful evidence only if it
corroborated testimony by two sworn witnesses. In the end, the jury decided the confes-
sion's "admissibility" and hence their lawful authority to rely on it as evidence of guilt.
Id. at 594-95. Interestingly, vestiges of this rule lingered until the mid-1960s, when the
Supreme Court held that criminal defendants are entitled to a clear-cut determination
by the trial judge regarding a confession's "voluntariness." Jackson v. Denno, 378 U.S.
368, 377 (1964).

222. WHARTON, supra note 188, at 598.
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that Fries "ought to be hung."223 Rhoad denied making the state-
ments and witnesses testified to his "veracity and general good char-
acter."2 24 Nevertheless, Iredell believed that the allegations cast a
pall on the verdict and that Fries deserved a new trial despite the
public expense and additional distress to Fries. 225 Judge Peters
clearly chafed at granting a new trial on these grounds, but joined
Iredell out of a concern that "a division in the court might lessen the
weight of the judgment if finally pronounced." 226 With "some reluc-
tance," Peters yielded to Iredell.22 7

Justice Samuel Chase, the Antifederalist turned arch-Federalist,
participated in the retrial, which began in late April of 1800, and
which is usually best remembered as the backdrop to Chase's own im-
peachment and removal trial in 1805.228 Thinking that the nine days
consumed by the first trial were entirely too long, Chase sought to
speed things up by delivering a written statement of law to the venire
panel from which the jury was to be drawn. In Chase's view, too much
time had been spent wrangling over the law of treason and he clearly
intended to preclude Fries's lawyers from offering competing defini-
tions of treason at the retrial. 2 29 The gambit backfired. Fries's law-
yers withdrew from the case because, as they contended, Chase's
conduct had irrevocably tainted the jury pool and made a fair trial
impossible. 230 The tactic left Fries without counsel. Privately, his for-
mer lawyers assured him that the move would create sympathy and
enhance the likelihood of acquittal. 2 3 1 They also counseled Fries to
reject the court's offer to appoint other counsel.23 2

Although Fries was left without the assistance of private counsel,
the trial did not deteriorate into a complete farce. The prosecutor,

223. Id.
224. Id.
225. Id. at 606. Iredell was impressed with the number of depositions evidencing

Rhoad's intemperate remarks, although Iredell was equally sure that Rhoad had spoken
from an "innocent intention." Id. In the end Iredell feared that Rhoad's vote for guilt
might have emanated from a predisposition toward guilt rather than the evidence. Id.

226. WHARTON, supra note 188, at 600-01.

227. Id. at 608-09.
228. For the impeachment and removal actions later brought against Chase, see

STEPHEN PRESSER & JAMAIL ZAINALDIN, LAW AND JURISPRUDENCE IN AMERICAN HISTORY

229-30 (3d ed. 1995).
229. SLAUGHTER, supra note 188, at 106. Slaughter points out that although

Chase's procedure was unheard of in Pennsylvania, it was standard practice in Mary-
land, where Chase had practiced law. Id.

230. WHARTON, supra note 188, at 612.
231. PRESSER & ZAINALDIN, supra note 228, at 166-67.
232. Id. When the outraged defense lawyers first moved to withdraw, Chase

backpedaled immediately. He attempted to collect all extant copies of the written
charge and offered defense lawyers the opportunity to make limited arguments about
law. Chase's gestures were too little, too late.
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William Rawle, took a low-key approach that was openly solicitous
and, on its face, somewhat sympathetic toward Fries's plight.2 33 No
doubt Rawle wanted to avoid any tactics or tone that might generate
the sympathy on which Fries's life depended. Chase took a similarly
solicitous stance. Before the trial even began, Chase warned Fries
that he must "attend" to the evidence and examine the witnesses. 2 34

In doing so, however, Fries should be careful not to "criminate" him-
self through his questions and remember that anything Fries said in
"justification" was not evidence. The court, Chase reassured, would be
"watchful of you; they will check anything that may injure yourself:
they will be your counsel, and give you every assistance and indul-
gence in their power."23 5

In his closing charge, Chase summarized the law and evidence.
Explaining that he was under a legal duty to guide the jury, Chase
remarked that in all criminal cases, including treason trials, the jury
decided "both the law and the facts, on their consideration of the
whole case." 23 6 Just as Peters had done in the first trial, Chase at-
tempted to convince the jury that the court's view of the law was cor-
rect.237 He asserted that the same definition of treason had been
applied in the trials of the Whiskey Rebels.2 38 Indeed, Chase pushed
the matter one step further by telling the jury that during Fries's first
trial "Judge Iredell delivered the same opinion, and Fries was con-
victed by the jury."2 3 9

More than anything else in Chase's charge, this last statement
illustrates the gulf between old-style trials and modern trials. The
jury was free to accept or reject the court's characterization of the law,
an autonomy explicitly remarked upon by the judges, not concealed or
kept from the jury by elaborate fictions. He also invited the second
jury to consider the outcome of the first trial, thus blurring the line
between the treasonous event (Fries's rescue of the tax evaders) and
what the community thought about the event (the first jury's guilty

233. WHARTON, supra note 188, at 630.
234. Id. at 629.
235. Id.
236. Id. at 634. In the course of his 1805 impeachment and removal hearing, Chase

responded to allegations that he had "endeavored to 'wrest from the jury their indispu-
table right to hear argument, and determine upon the question of law as well as the
question of fact involved in the verdict which they were required to give.' . . . It was
expressly stated, in the copy of his opinion delivered ... that the jury had a right to
determine the law as well as the fact[.l" Id. at 620.

237. WHARTON, supra note 188, at 633-36.
238. Id. at 635.
239. Id.
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verdict).2 40 Nor was this an aberration. While testifying as a witness
at the first trial, Judge Peters had freely spiced his testimony with
neighborhood gossip about the threat posed by Fries's rebels. Moreo-
ver, jurors were free to consider whatever gossip and rumors they had
heard before the trial began.

After two hours of deliberation, the second jury convicted Fries of
treason even though several of the jurors were said to have shared
Fries's "political sentiments."24 1 Chase sentenced Fries to die for his
crime, but President John Adams, following Washington's path in the
case of the Whiskey Rebels, later pardoned him to avoid an injustice
and the creation of a political martyr.24 2

Chase's dual role as judge and quasi-counsel for Fries earned him
brickbats hurled by his contemporaries as well as historians. When
the Republicans attempted to remove Chase from the Court, several
articles of impeachment specifically addressed Chase's alleged mis-
deeds at the second Fries trial. Historians have also insinuated
Chase's cynical duplicity in offering to safeguard Fries's interest at
trial. The issue is not, however, Chase's effectiveness on Fries's be-
half. There seems little doubt that Chase sincerely undertook the
role. Furthermore, if historians are less than impressed with Chase's
performance, we are left with the bizarre picture of John Fries, follow-
ing his pardon, traveling to Maryland and personally thanking Chase
- the judge who had sentenced him to death - for his kindness and
service at the second trial.24 3 Perhaps the oddity of this picture illus-
trates only the very different nature of the late eighteenth century
trial from our own. 24 4

VI. HONEST IGNORANCE OR PERVERTED SCIENCE:
JEFFERSON'S REFLECTIONS ON POLITICS AND
JURIES

In 1798, before the tribulations of John Fries, Thomas Jefferson
watched the gathering storm clouds from Monticello. The French

240. Id. at 640. Judge Chase instructed the jury, "At the Circuit Court for the dis-
trict (April term, 1799) on the trial of the prisoner at the bar, Judge Iredell delivered the
same opinion, and Fires was convicted by the jury." Id.

241. WHARTON, supra note 188, at 642. Letter by Alexander Wolcott to John Adams,
11 May 1799.

242. Id. at 641.
243. PRESSER AND ZAINALDIN, supra note 228, at 178.
244. WHARTON, supra note 188, at 636. The second Fries trial reflected the same

tensions between the older-style and the emerging new model that we have seen in
other cases. For example, the second Fries jury was apparently permitted to take writ-
ten notes to help them recall the evidence. Id. Moreover, the jury voted by ballot, which
was not a routine procedure at that time (as it is now). Letter by Alexander Wolcott to
John Adams, 11 May 1799; id. at 642.
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Revolution had degenerated into a seemingly endless cycle of imperial
warfare between Britain and France that had now engulfed the new
world. At home fierce political divisions separated Federalists and
Republicans. The Federalist congress had passed the Alien and Sedi-
tion Acts in the spring and summer as part of a larger program to put
the nation on a war footing with France and, more important, to "turn
back the clock" in order to recapture a purportedly less divisive politi-
cal climate that celebrated and elected "men of enlightened vision and
virtuous sentiment."2 45 The Sedition Act, in particular, threatened
Jefferson and the emerging Republican party with criminal sanctions
for opposing the government. Although the Sedition Act made truth a
defense, it opened the door to wide-scale prosecution of those with the
temerity to criticize the president or congress. 24 6

Jefferson devised several counterstrokes. First, by late Septem-
ber 1798, Jefferson drafted resolutions that asserted the sovereignty
of the states, their power to nullify federal laws that contravened the
Constitution, and which became the basis of the Virginia and Ken-
tucky resolutions. 2 47 Second, on a less spectacular and celebrated
plane, Jefferson returned to an idea that grew naturally from his faith
in the people, democratic institutions, and the legacy of the Revolu-
tion, the election of jurors. 248

In October 1798, shortly after completing the nullification resolu-
tions, Jefferson drafted a petition for the Virginia assembly that out-
lined and explained a proposal to elect jurors. 249 The American
Revolution had taught a simple, compelling but fragile lesson: "the
people themselves are the safest deposit of power." The logic was irre-
sistible, according to Jefferson. 25 0 The people were fully competent to
appoint or elect their agents in the executive and legislative branches
but the judiciary presented a slightly different situation. In ordinary
cases the people entrusted questions of law to "permanent judges" who
had the necessary knowledge, skill, and experience. Juries decided
questions of fact which, after all, constituted "the great mass of judici-
ary litigation."2 5 1 There were, however, "extraordinary cases where a

245. ELKINS AND MCKITRICK, supra note 150, at 701-03.
246. JOHN C. MILLER, CRISIS IN FREEDOM: THE ALIEN AND SEDITION ACTS 69-70 (Lit-

tle Brown 1951). See also ELKINS AND MCKITRICK, supra note 150, at 700-01.
247. 2 REPUBLIC OF LETTERS, supra note 10, at 1068-75. See also ELKINS AND MCKIT-

RICK, supra note 150, at 694-701; MILLER, supra note 246, at 169-81.
248. JOSEPH J. ELLIS, AMERICAN SPHINX: THE CHARACTER OF THOMAS JEFFERSON

312-13 (Vintage 1998) (describing Jefferson's grasp of the "democratic implications of
the American Revolution" and his steadily growing "idealization of local government as
the epitome of the democratic experience").

249. 2 REPUBLIC OF LETTERS, supra note 10, at 1076-78.
250. 2 id.
251. 2 id. at 1077.
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bias in the permanent judges might be suspected and where honest
ignorance would be safer than perverted science."2 52 In such cases the
jury's "honest ignorance" provided the necessary legal judgment. 253

Nonetheless, "a great inconsistence" plagued trial by jury in Virginia
and elsewhere, Jefferson believed. 254 The people selected their legis-
lators and executive officers and also served as "triers of judiciary
facts." But the all important task of selecting jurors was left to "of-
ficers dependent on the executive or judiciary bodies."2 55

A "germ of rottedness," Jefferson warned, had infected trial by
jury because the people had no control over the selection of jurors. 256

Invoking the tenets of classical Republicanism, he argued that govern-
ment officials invariably betrayed the public's trust in their lust after
power. 25 7 Far "too often," he asserted, one found juries composed of
society's dregs: "accidental bystanders," "foreigners," and "idle persons
collected for purposes of dissipation."258 The vaunted "struck jury,"
ostensibly selected for its collective expertise, was more likely drawn
from those "whose ignorance or dependence render them pliable to the
will and designs of power. '2 59 Elected jurors would end these corrupt
practices and "circumscribe in time the spread of that gangrene which
sooner than many are aware may reach the vitals of our political
existence."

2 60

252. 2 id.
253. 2 id. Jefferson did not propose the election ofjudges and his preference for the

jury's "honest ignorance" over a corrupted judge's "perverted science" is strikingly remi-
niscent of the "cross and pile" remarks in his NOTES ON THE STATE OF VIRGINIA where
Jefferson, describing the operation of Virginia's legal system, stated:

[The] magistrates have jurisdiction both criminal and civil. If the question
before them be a question of law only, they decide on it themselves; but if it be
of fact, or of fact and law combined, it must be referred to a jury. In the latter
case, of a combination of law and fact, it is usual for the jurors to decide the
fact, and to refer the law arising on it to the decision of the judges. But this
division of the subject lies with their discretion only. And if the question relate
to any point of public liberty, or if it be one of those in which the judges may be
suspected of bias, the jury undertake to decide both law and fact. If they be
mistaken, a decision against right, which is casual only, is less dangerous to
the state, and less afflicting to the loser, than one which makes part of a regu-
lar and uniform system. In truth, it is better to toss up cross and pile in a cause,
than to refer it to a judge whose mind is warped by any motive whatever, in that
particular case. But the common sense of twelve honest men gives still a better
chance of just decision, than the hazard of cross and pile.

THOMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA 130 (William Peden ed., Norton
1982) (1787) (emphasis added) (note omitted). A "cross and pile" was the eighteenth
century equivalent of a coin flip (heads or tails). Id.

254. 2 REPUBLIC OF LETTERS, supra note 10, at 1077.
255. 2 id.
256. 2 id.
257. 2 id.
258. 2 id. at 1076-77.
259. 2 id. at 1077.
260. 2 id.
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Jefferson's plan was simple in its conception and tied to his pro-
posed educational reforms, which divided Virginia's counties into dis-
tricts. 26 1 Each district would elect jurors who would be parceled
among the federal and state court juries (grand and trial) by lot. Ju-
rors would be compensated at a level to ensure they did not suffer a
"loss" while serving the public's interest.

Politically stillborn, the proposal to elect jurors nevertheless of-
fers important clues to Jefferson's conception of trials and the role of
juries. The plan's prime motivation was to stave off the effects of the
Sedition Act. Jefferson hoped that elected, independent jurors would
"preserve the trial by jury, in its pure and original spirit, as the true
tribunal of the people for a mitigation in the execution of hard laws
when the power of preventing their passage is lost, and may afford
some protection to persecuted men, whether alien or citizen, which the
aspect of the time warns we may want."26 2 In short, Jefferson recog-
nized the political power of the jury as the final bulwark against the
application of unjust laws. A corrupted Congress might enact foolish,
dangerous legislation, but trial juries could effectively veto their
application.

Although the petition's immediate targets were the Sedition Act
and federal prosecutions, Jefferson's proposal reached far beyond Fed-
eralist political persecutions. 26 3 The proposal plainly encompassed
civil as well as criminal proceedings and applied to Virginia's county
and district courts in addition to the federal courts.264 Moreover, he
doubted that the plan for elected jurors, even if adopted, would imme-
diately alter federal practice.26 5 Explaining the proposal to James
Madison, Jefferson suggested that the Judiciary Act of 1789 locked
federal practice into whatever state practice existed in 1789. Thus,
Congress would have to amend the Judiciary Act to permit the elec-
tion of juries.26 6 At that time Jefferson could hardly have been san-
guine about that prospect.

261. Jefferson's petition was more an outline of a course of action than a detailed
proposal that worked through the fine points. He later invited John Taylor to make
whatever changes were necessary "to the detail of its execution." JEFFERSON to John
Taylor, 26 November 1798, in 7 THE WRITINGS OF THOMAS JEFFERSON 311 (Paul L. Ford
ed., G. P. Putnam and Sons 1896).

262. 2 REPUBLIC OF LETTERS, supra note 10, at 1078.
263. Historians have generally focused on the plan's impact on federal sedition pros-

ecutions. See KATHRYN PREYER, United States v. Callender: Judge and Jury in Republi-
can Society, in ORIGINS OF THE FEDERAL JUDICIARY 173, n.54 (Maeva Marcus ed., Oxford
University Press 1992).

264. 2 REPUBLIC OF LETTERS, supra note 10, at 1077-78.
265. 2 id.
266. Jefferson to James Madison, 26 October 1798; 2 REPUBLIC OF LETTERS, supra

note 10, at 1075-76.
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In sum, the plan for elected jurors represented more than a des-
perate stab at the Sedition Act and Federalist machinations. Jeffer-
son lamented that a "germ of rottedness" had corrupted trial by jury in
both state and federal courts. The Sedition Act may have been the
immediate catalyst, but Jefferson's first priority was to purify the in-
stitution in Virginia's courts. In a letter to Madison, who had just
taken a seat in the Virginia assembly, Jefferson recommended an
overhaul of the "jury system" and urged the "restoration of juries in
the court of chancery." The latter suggestion referred to Virginia's de-
funct experiment with jury trials in equity. This Revolutionary inno-
vation had been repealed, Jefferson wryly noted, because jury trials
were "'troublesome and expensive,"' both makeweights that argued
for its abolition "at common law also."2 67

Jefferson's proposals for elected juries and their reestablishment
in equity actions underscored his basic belief that trials were funda-
mentally political in nature. Put another way, courts exercised gov-
ernmental power. Elected juries ensured both active participation by
the people and that judicial power would be exercised in a responsi-
ble, accountable manner. The jury, "the true tribunal of the people,"
yielded enormous power within the court, Jefferson thought. 26 8 It had
complete suzerainty over the facts and could, in "exceptional cases,"
decide questions of law where it appeared that the judges were bi-
ased. 269 As to these exceptional cases, it is unclear whether Jefferson
was describing a normative rule (i.e., juries should decide legal issues
where the judge is biased) or if instead he was describing a practice
whereby juries normally defer to the judges' readings of law except
where they have reason to distrust the bench's motives. At any rate,
Jefferson surely suffered no delusions that "the people" were as capa-
ble of construing "law" as expertly trained lawyers and judges. His
preference for the jury's "honest ignorance" to a corrupted judge's
"perverted science" strongly suggests the limits of Jefferson's faith in
the people's sagacity and legal acumen. 270 The law wisely recognized
jurors as the "judge of fact" primarily because they are "competent
judges of human character." This was, however, their limit. Jurors
were generally "unqualified for the management of affairs requiring
intelligence above the common level." 27 1

267. Jefferson to James Madison, 22 November 1799, 2 REPUBLIC OF LETTERS, supra
note 10, at 1120-21. Nothing came of this proposal either.

268. 2 id. at 1078. Jefferson emphasized the jury's power to mitigate "the execution
of hard laws when the power of preventing their passage is lost, and may afford some
protection to persecuted men ... which the aspect of the times warns we may want."

269. 2 REPUBLIC OF LETTERS, supra note 10, at 1076-77.
270. 2 id.
271. Letter by Jefferson to P.S. DuPont DeNemours, 24 April 1816 in 11 THE WRIT-

INGS OF THOMAS JEFFERSON 488 (Albert Bergh ed., 1903)
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Writing in white heat of American politics between 1798 and
1800, it is unsurprising that Jefferson emphasized the jury's political
features. Yet his thinking clearly conceived of courts as political agen-
cies and trials as a form of political decision-making. Although "law
as politics" unsettles modern readers, Jefferson recognized that the
Revolution had intertwined politics and juries. A simple syllogism fol-
lowed: since courts are political agencies and juries make decisions
that carry the force of law, a proper republican government demands
that these political functionaries be held politically accountable.

Yet despite Jefferson's prescience, prestige, and political power af-
ter 1800, the law took a very different direction. Rather than recog-
nizing its political function within American government, the law
depoliticized the jury trial. Although the trial retained the rainments
of deferential politics and a hierarchical worldview, its ostensible
function became a search for the "truth" conducted in accordance with
an increasing array of rules and firmly led by a learned judge.

VII. CODA: THE OLDER FORM'S PERSISTENCE

In 1799, while Jefferson brooded over jury reform, Isaac Williams
stood trial for piracy in Hartford, Connecticut. 2 72 Williams had vio-
lated Jay's Treaty, the indictment alleged, by attacking British ships
under color of a French commission. Williams readily acknowledged
his depredations against the British, but asserted that he had been
commissioned by the French navy and was now a naturalized French
citizen who had only occasionally visited the United States since 1792.
During the trial in a federal circuit court, the prosecutor accepted the
truth of Williams's assertions but argued that they should not be "ad-
mitted as evidence to the jury, because it could have no operation in
law to the justify the prisoner in committing the facts alleged against
him."2 7 3

The two presiding judges agreed that Williams's evidence did not
raise a lawful defense, but then threw up their hands. The sitting
district judge, aptly named Judge Law, curtly "doubt[ed]" the evi-
dence's "legal operation" but left the entire matter to the jury.2 74 Jus-
tice Oliver Ellsworth, on circuit duty from his position on the Supreme
Court, reviewed the authorities and confidently concluded that a citi-
zen could not expatriate himself. Although federal naturalization
laws provided the means by which a foreigner could become an Ameri-
can citizen, this did not imply the government's consent to permit its

272. GOEBEL, supra note 31, at 614. For the trial record, I have relied upon WHAR-
TON, supra note 188, at 652-58.

273. WHARTON, supra note 188, at 652-53.
274. Id. at 653.
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own citizens to shed willy-nilly his or her civic obligations and alle-
giances. For these reasons, Ellsworth, who had helped draft the Judi-
ciary Act of 1789, branded the defense's evidence as "irrelevant" and
without "operation in law."27 5 Clearly, Ellsworth had made up his
mind, but what about the jury? The judge hoped that it would not be
"embarrassed or troubled" by the evidence, but Ellsworth concurred
that "by the constitution of the court the evidence must go to the
jury."2 76 The jury convicted Williams, who received four months' im-
prisonment and a steep fine.2 7 7

In short, the jury was entitled to make up its mind based on the
same kind of "evidence" heard by the judge. Certainly it would con-
sider the learned judges' opinions about the evidence's irrelevance and
lack of legal effect, but in the end the jury decided the matter for itself.
Thus, the judges' control over the jury depended entirely on their abil-
ity to persuade and the expectation, or hope, that in most cases the
jury deferred to the bench's construction of the law.

VIII. BURR: OLD PROBLEMS AND NEW TRIALS

Throughout the summer of 1807, Richmond, Virginia buzzed with
anticipation over the treason trial of one of the nation's most infa-
mous, reviled, and talented characters, Aaron Burr.2 78 After his ar-
rest in the Mississippi Territory, the former vice-president endured an
arduous, ignominious thirty-one day overland trip to Richmond,
where he appeared before a federal circuit court. One of the presiding
judges, Chief Justice John Marshall, hardly relished the prospect of
trying Burr.27 9 Thin evidence, cloudy law, and political machinations
promised to make the case a difficult one, and Marshall deeply regret-
ted the loss of his summer sojourn in the mountains. Yet he seized
upon Burr's trial as a medium to clarify the law of treason and to de-
limit an emerging conception of the trial which reworked the relation-
ship between judge and jury.

Burr's rise had been as spectacular as his failure and disgrace.
The grandson of Jonathan Edwards, the great colonial theologian who
preached man's innate depravity and helplessness before God, Burr
nevertheless struggled hard to break all fetters that shackled his own

275. Id. at 654.
276. Id.
277. Id.
278. For an engaging, incisive portrait of Burr's career and character that also ex-

plains why he dueled Hamilton, s~e JOSEPH J. ELLIS, FOUNDING BROTHERS: THE REVOLU-
TIONARY GENERATION, ch. 1 (Knopf, 2000).

279. 7 PAPERS OF JOHN MARSHALL 3-11 (Charles F. Hobson ed., University of North
Carnlina Press 1987).
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limitless ambition. 280 He served General Washington with distinction
during the Revolution and afterward practiced law in New York.
Deeply immersed in New York's bitter politics, Burr ran as Jefferson's
vice president in the 1800 election. 281 A quirk in the election laws
resulted in a tie between Jefferson and Burr in the electoral college,
which sent the election to the House of Representatives. Burr's
scheme to "steal" the presidency failed only after Alexander Hamilton,
his long-time enemy from New York, threw Federalist support toward
Jefferson. Estranged from Jefferson who suspected his motives and
Federalist leanings, Burr idly sulked and eventually ran for the gover-
norship of New York in 1804.282 Hamilton again worked hard to de-
feat Burr. That same spring, the embittered rivals fought a duel over
aspersions growing out of the gubernatorial election. Burr killed
Hamilton and fled to avoid arrest. While Vice President, Burr pre-
sided over the impeachment trial of Justice Samuel Chase in spring
1805 with outstanding arrest warrants in two states (New Jersey and
New York) arising out of the fatal duel.28 3

When his vice-presidential term expired, Burr headed west to
pursue adventure, power, and wealth by hatching a shadowy plot to
raise a military force that would either invade Mexico or separate the
southwestern United States into an independent nation led by Burr.
When his erstwhile conspirators betrayed Burr's nebulous designs,
Jefferson ordered Burr's arrest for treason.

The case landed in Marshall's circuit because of a geographic acci-
dent. The government alleged that the overt treasonous act, the as-
sembling of a military force, had occurred on Blennerhassett Island in
the Ohio River, then a part of Virginia.28 4 Insufficient evidence fore-
closed prosecutors from placing venue in a more westerly federal court
that was perhaps more sympathetic to the Republican administration.

The linchpin of the treason charge was the alleged overt act, the
assembling of the military force on Blennerhassett Island. In addi-
tion, the government had to prove that the armed band had assembled
with the purpose of using force toward treasonable ends, waging war
against the United States. The difficulties of proving these facts paled
in light of an even larger problem; without dispute, Burr was hun-
dreds of miles away when the alleged traitorous force assembled. To

280. For a concise account of Burr's machinations and his prosecution, see MILTON
LOMASK, AARON BURR: THE CONSPIRACY AND YEARS OF EXILE, 1805-1836 (Farrar,
Strauss, & Giroux 1982).

281. SHARP, supra note 149, at 243-49.
282. Id. at ch. 12.
283. LOMASK, supra note 280, at 24, 44.
284. In 1806 Blennerhasset Island was in Wood County, Virginia, which is now a

part of West Virginia. Some authority refers to the site as "Blennerhasset's Island."
E.g., 7 PAPERS OF JOHN MARSHALL, supra note 279, at 74.
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link Burr to Blennerhassett Island, Jefferson and the prosecutors
seized upon loose language in Marshall's own opinion in the Boliman-
Swartwout treason case, which by happenstance involved several of
Burr's alleged confederates. 2 85 Marshall's decision had favored the
defendants, but in his attempt to answer seemingly all questions
about treason, the Chief Justice offered the following dictum:

[I]f war be actually levied, that is, if a body of men be actually
assembled for the purpose of effecting by force a treasonable
purpose, all those who perform any part, however minute, or
however remote from the scene of action, and who are actu-
ally leagued in the general conspiracy, are to be considered as
traitors, but there must be an actual assemblage of men to
constitute a levying of war.2 86

Burr's presence hundreds of miles from Blennerhassett Island cer-
tainly made him "remote from the scene."

The proceedings against Burr bore many eighteenth-century trap-
pings. The grand jury panel consisted of many notable, socially promi-
nent men, including Senator William Branch Giles and Senator
Wilson Cary Nicholas, Burr's bitter enemy.28 7 Although the court
struck both Giles and Nicholas, the grand jury that indicted Burr nev-
ertheless included prominent men who were thoroughly and unsur-
prisingly acquainted with Burr and the treason allegations long before
they heard the first witness. 28 8 Less august, the trial jury also con-
sisted of men with social and political connections. Indeed, the fore-
man of the trial jury was John Marshall's brother-in-law, Edward
Carrington.

28 9

In other respects, however, Marshall used the Burr case as a har-
binger for a very different conception of trial. Burr and his lawyers
immediately seized upon the prosecution's greatest vulnerability,
which was that the Constitution required testimony by two witnesses
to an overt act of treason; the government had none. Exploiting this
weakness, the defense demanded that the prosecution first offer its
evidence (there was none) bearing on the overt act. Marshall, a
staunch Federalist who keenly sensed the political expedience of per-
mitting the Republican prosecution every opportunity to establish its

285. Ex Parte Bollman, 8 U.S. (4 Cranch) 126 (1807). Dr. Bollman's and Sam Swart-
wout's involvement in Burr's designs and their aborted prosecution are nicely described
in LOMASK, supra note 280, at 202-07.

286. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 5-6.
287. JOSEPH P. BRADY, THE TRIAL OF AARON BURR 21-22 (Neale Publishing Co.

1913). The panel contained three men (Littleton Tazewell, James Pleasants, and James
Barbour) who later became politically prominent in their own right. Id.

288. BRADY, supra note 287.
289. LOMASK, supra note 280, at 282.

2003]



CREIGHTON LAW REVIEW

case, overruled the objection. 290 Strongly favoring a cogent, rational
presentation of evidence, Marshall agreed that the "natural order of
testimony" generally favors proof that the criminal act occurred before
receiving evidence bearing on the defendant's intent, but no "fixed
rule of evidence" mandated such an order.2 91 Marshall warned, how-
ever, that evidence of Burr's treasonous intention could not substitute
for proof of an overt act, nor would evidence of his "general evil
disposition."

2 92

Following its pyhrric victory, the prosecution, led by George Hay,
offered days of testimony about events on Blennerhassett Island and
Burr's scheming, but nothing that suggested he had committed a trea-
sonous act. 2 9 3 The defense moved again to stop the trial based on the
government's failure of proof and also asked the court to exclude "col-
lateral" evidence about Burr's other actions, including inculpatory
statements by Burr after December 10, 1806, the date of the Blen-
nerhassett Island affray.29 4 The court endured nine days of legal ar-
gument before rendering its opinion.

Marshall's ruling effectively terminated the trial in Burr's favor.
The overt act alleged in the indictment occurred on Blennerhassett
Island. Not a single witness placed Burr at the scene. Conceding
Burr's absence, the prosecution had offered only evidence of Burr's
subsequent conduct in different places and in different states. The
Constitution clearly required proof of the defendant's overt act by two
witnesses, "not by establishment of other facts from which the jury
might reason to his fact."2 95 Any additional evidence by the govern-
ment would be only "corroborative or confirmatory" of Burr's intent
and clearly no substitute for missing evidence regarding the overt act.

But what right did Marshall have to bar the government from of-
fering whatever evidence it deemed relevant? Prior cases had recog-
nized the right of the jury to weigh the evidence for itself, regardless of

290. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 70-74.
291. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 71. Marshall explained:

It is the most usual and appears to be the natural order of testimony to show,
first the existence of the fact respecting which the enquiry is to be made. It is
unquestionably attended with this advantage; there is a fixed and certain ob-
ject to which the mind applies with precision, all the testimony which may be
received, and the court can decide with less difficulty on the relevancy of all the
testimony which may be offered. But this arrangement is not clearly shown, to
be established by any fixed rule of evidence, and no case has been addressed in
which it has been forced by the court, on the counsel for the prosecution.

Id.
292. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 73.
293. For a summary of the evidence, see LoMAsi, supra note 280, at ch. 12, passim.

Hay frequently corresponded with Jefferson during the trial, who also appears to have
been intimately involved in the prosecution's trial strategy. Id. at 234.

294. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 113.
295. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 114.
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the judge's opinion on its relevancy. 29 6 Without citation to authority
(there was none) and in the universalistic phrasing characteristic of
the Chief Justice's great opinions, Marshall identified the "fundamen-
tal principle" that "irrelevant testimony may and ought to be stopped."
After all, "[nio person will contend that in a civil or criminal case, ei-
ther party is at liberty to introduce what testimony he pleases, legal or
illegal, and to consume the whole term in details of facts unconnected
with the particular case." 2 9 7 Somewhat disingenuously, Marshall as-
serted that "[s]ome tribunal" must decide the issue of admissibility.
Obviously, it could not be the parties because they disagree. Nor could
the jury make the determination, "for the question is whether they
shall hear the testimony or not." Alas, by default, the judges necessa-
rily determined admissibility and, a fortiori, what evidence the jury
could hear.298

In light of his ruling, Marshall told the jury that it would not hear
any additional evidence from the prosecution. And in the clearest of
terms, he explained why the government's evidence was fatally defi-
cient. Still, Marshall closed the charge with a phrase reminiscent of
traditional practice: "It is true, that although no further testimony be
offered, yet, it is in the power of the Jury to find its verdict of guilty or
not guilty."2 99 He then quickly qualified their license by reminding
them that a guilty verdict must be based on overt act evidence by two
witnesses. 30 0 After a brief deliberation, the jury acquitted Burr in the
following form: "[w]e of the jury say that Aaron Burr is not proved to
be guilty under this indictment by an evidence submitted to us. We
therefore find him not guilty." This rare use of the Scotch verdict form
"not proven" apparently represented a compromise that appeased ju-
rors with strong Jeffersonian ties.30 1

With characteristic understatement, Marshall had provided a
very different model of the trial. The judge had both the power and
duty to police the parties' proof and exclude "irrelevant" testimony.
The jury thus lost its concomitant power to decide for itself what was

296. See discussions of Brailsford at supra notes 160-68 and accompanying text.
297. BOWEN, supra note 67, at 119. Marshall's concern about parties wasting valua-

ble court time with endless parades of pointless witnesses seems somewhat disingenu-
ous in light of the court's having endured nine days of tedious legal arguments,
including over 14 hours by the occasionally besotted Luther Martin, who represented
Burr. Id.

298. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 113.
299. 7 id. at 116.
300. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 116. It is not entirely clear

that this paragraph was ever read to the jury. Id. at 118, n.67. At any rate, Marshall
had reason to be confident the jury would follow his "direction." He had watched them
throughout the trial and personally knew some of them, including the foreman, who was
Marshall's brother-in-law. Id.

301. LOMASK, supra note 280, at 282.
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probative. This implied a further, even more significant restriction -
the jury's verdict should rest almost exclusively on the evidence for-
mally received at trial (the record). Put differently, the jury's con-
struction of the facts as well as the law would be circumscribed by
what the judges thought about the case, a view which severely depre-
ciated jurors' personal knowledge of parties and events. Indeed, Mar-
shall may have been concerned that the jury might convict Burr based
on his unsavory character alone. Earlier, Marshall had warned that
Burr's "evil disposition" could not substitute for two witness's testi-
mony about an overt act. Marshall's anxiety may have been height-
ened by William Wirt's eloquent argument, "Who is Blennerhassett," a
speech later recited by nineteenth century school children. 30 2 Wirt,
one of the prosecutors, had likened Harman Blennerhassett's island
paradise to an Eden corrupted by the vile "serpent," Burr.

There is little doubt that Marshall and his contemporaries appre-
ciated the novelty of the ruling. Marshall himself had earlier inter-
rupted the lawyers' arguments by asking whether any precedent
existed in which a judge had ruled on the sufficiency of evidence re-
garding the overt act in treason cases.30 3 Prosecutor Hay had darkly
hinted that Marshall might be impeached and removed if he dared
take the decision from the jury, and he pointed to a similar issue
raised during the impeachment trial of Justice Samuel Chase. 30 4 Af-
ter Burr's acquittal, newspapers blasted Marshall's construction of
treason and his subversion of the jury. According to one writer, Mar-
shall's ruling "'for the first time that has ever been known, in England
or America, declared it to be law for a court to stop any further testi-
mony going to the jury, in a criminal action[.]"' 30 5

IX. CONCLUSION

Embracing widely divergent state practices, federal courts exper-
ienced the shift from the older style trial to a more modern conception.
The Framers and the First Congress, acting out of political expedi-
ence, permitted the federal courts to meander among the many spi-
dery rivulets carved by the states' legal systems. Federal trials during
the 1790s, including the high-visibility treason trials of the Whiskey
and Fries rebels, reflected the old style trial. Judges and jurors oper-
ated in an unstable medium of hierarchy and deference. Normally ju-
ries deferred to judges' opinions about the case, but ultimately the
jury was free to do as it chose and judges were expected to respect and

302. Id. at 236, 275.
303. Id. at 271.
304. Id. at 276-77.
305. 7 PAPERS OF JOHN MARSHALL, supra note 279, at 9.
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enforce the judgment. The verdict simply embodied the jury's decision
about the case; it did not reflect a determination of the "truth" in the
sense of a historically accurate reconstruction of past events. Rather,
juries were expected to consider the "general welfare," in the words of
the First Continental Congress, as well as "what happened." Juries
had free rein. Their information about law was not confined to the
judges' charge nor their knowledge of.the facts limited to the evidence
presented by witnesses. And, above all, considerations of "character"
dominated the old-style trial.

The Burr case presaged new ways of thinking about trials.
Judges instruct juries on the law expecting and demanding that the
bench's directives will be followed. Jurors decisions are based entirely
on the evidence presented at trial; in theory, the jury has no other
knowledge of "what happened." Thus, the judge is placed firmly in
control of the trial and the law literally channels the jury's decision-
making. The point, however, is not that the federal courts somehow
led the way or imposed this thinking on the states, but that federal
cases reflect the same uneasiness with the older form discerned by St.
George Tucker, who wanted better jurors, and Thomas Jefferson, who
advocated their election to office. Only the solution differed.

The new style better accorded with Enlightenment thought, com-
mercial interests, and democratic principles of political accountability.
It served Enlightenment notions of rationality, objectivity, and cer-
tainty in decision-making far better than the older model of capricious
verdicts by twelve citizens selected on an ad hoc basis. In the same
way, it met the needs of commercial interests that required consis-
tency and certainty in an expanding regional and national economy.
And in a government of the people, the vox populi had to be isolated
lest indiscriminate shouting drown out the message. Identifying the
voice of the people as the legislature, a constitutional convention, or
"the law" contributed more to consistency and political accountability
than random decisions by ad hoc juries.

Finally, it must be stressed that the older form was not jettisoned,
it was transformed. The legal system lovingly retained the accoutre-
ments of deference, hierarchy, and character, but charged them with
new meanings that better fit the circumstances of the nineteenth cen-
tury and the new nation. Raised benches, robed judges, jury boxes,
and the bar itself are no longer physical symbols of a social order in
which certain "men" are ranked above others yet expected to defer to
one another in the name of good order and the "general welfare."
Rather, the institutional trappings of deference have been trans-
formed in the name of "legal science" in order to facilitate the modern
trial's search for objective truth in the courtroom.
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