
THE EIGHTH CIRCUIT CONTRADICTS A
PURPOSE OF BANKRUPTCY BY EXCLUDING

CROP LOSS DISASTER PAYMENTS FROM THE
BANKRUPTCY ESTATE IN IN RE VOTE

INTRODUCTION

When a debtor files a bankruptcy petition, all of his property be-
comes property of the bankruptcy estate. 1 The property included in a
bankruptcy estate is determined as of the date the debtor files his pe-
tition for bankruptcy.2 The bankruptcy estate consists of any interest
the debtor possesses at the time of filing his bankruptcy petition. 3

The debtor surrenders all of his interests to the trustee when the
bankruptcy petition is filed.4

Courts define the boundaries of a debtor's bankruptcy estate by
looking to Title 11, Bankruptcy, of the United States Code ("Bank-
ruptcy Code").5 Property of the bankruptcy estate, under the Bank-
ruptcy Code, consists of all of the debtor's interests, including those in
community property and some property in which the debtor lacked
any interest at the commencement of the case.6 Section 541 of the
Bankruptcy Code deals specifically with the definition of "property" of
the bankruptcy estate. 7 One of the Bankruptcy Code's purposes is to
acquire anything of value for creditors, minus exemptions, that the
debtor possesses at the commencement of the case.8 The other pur-
pose of the Bankruptcy Code is to give the debtor a fresh start; this
purpose is not expressed in § 541, but is provided for through exemp-
tions.9 From the debtor's viewpoint, filing bankruptcy is equivalent to
financial death.' 0 In filing for bankruptcy, the debtor chooses to lose

1. 3A BANKR. SERVICE LAWYERS ED. § 29:15 (Supp. 2002).
2. Id.
3. 11 U.S.C. § 541 (2000).
4. 3A BANKR. SERVICE LAWYERS ED. § 29:15 (Supp. 2002).
5. See infra notes 38-272 and accompanying text (identifying that courts look to

the Bankruptcy Code when determining property of the bankruptcy estate); 11 U.S.C.
§ 541 (2000) (stating that Title 11 of the United States Code is Bankruptcy).

6. WILLIAM C. HILLMAN & MARGARET M. CROUCH, BANKR. DESKBOOK § 7:1 (2001).
The "noninterests" include any property that the debtor may acquire through inheri-
tance, bequest, devise, a property settlement, life insurance, or a death benefit within
180 days of the commencement of the case. Id.

7. 11 U.S.C. § 541 (identifying § 541 as the property of the estate provision).
8. A Debtor's Rights Under Laws Not Yet Enacted as Property of the Estate,

Bankr. L. Letter, April 2002, 1 at 2002 WL 496520, 1 (Bankr. L. Letter) (April 2002)
(stating the purpose of § 541).

9. George R. Pitts, Rights to Future Payment as Property of the Estate Under Sec-
tion 541 of the Bankruptcy Code, 64 Am. BANKR. L.J. 61, 61, 65 (1990).

10. Bankr. L. Letter at 4.
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his assets in exchange for a fresh start." Bankruptcy intends to
strike a balance between satisfying pre-bankruptcy debts and provid-
ing the debtor with a fresh start. 12

Under § 541 of the Bankruptcy Code, property of the bankruptcy
estate is interpreted broadly to include interests that are novel, con-
tingent, or those whose enjoyment must be postponed. 13 Contingent
interests are legal interests that may never be attained or may be at-
tained at some future date. 14 Requiring the debtor's pre-petition in-
terest, which arises before the debtor files his bankruptcy petition, to
be certain at the time of filing is contrary to the Bankruptcy Code's
inclusion of contingent interests in property of the bankruptcy es-
tate. 15 Realistically, to determine whether property received post-pe-
tition, after the debtor filed his bankruptcy petition, was a contingent
interest at the time of filing, one must wait for the post-petition
realization.16

The right a debtor possesses in future payments received post-
petition becomes part of the bankruptcy estate and when the debtor
receives the payments, they too become property of the bankruptcy
estate. 17 The possession of interests by the trustee at the time of fil-
ing permits the estate to reap any benefits that might stem from the
interests, even if the benefits cannot be received until post-petition.' 8

Even though enjoyment of the interests is postponed, property suffi-
ciently linked to pre-petition activities should be included in the bank-
ruptcy estate and used to satisfy past debts. 19

Recently, in In re Vote, 20 the United States Court of Appeals for
the Eighth Circuit concluded that crop loss disaster payments did not
constitute property of the bankruptcy estate. 2 1 The Eighth Circuit an-
alyzed whether a debtor, Darryl Lee Vote ("Vote"), had an interest in
crop loss disaster payments stemming from the Market Loss Assis-
tance Program ("MLAP") and the Crop Disaster Program ("CDP").22

Based on this analysis, the Eighth Circuit then determined whether

11. Pitts, 64 AM. BANKR. L.J. at 69.
12. Id. at 92.
13. Bankr. L. Letter at 1.
14. 9A AM. JuR. 2D Bankruptcy § 1156 (1999).
15. Bankr. L. Letter at 7.
16. Id. at 4.
17. Pitts, 64 AM. BANKR. L.J. at 69.
18. Id. at 76.
19. Id. at 91.
20. 276 F.3d 1024 (8th Cir. 2002).
21. In re Vote, 276 F.3d 1024, 1024, 1026-27 (8th Cir. 2002).
22. Vote, 276 F.3d at 1026. The Crop Disaster Program granted benefits to produc-

ers who suffered 1999 crop year losses in quality or quantity. 7 C.F.R. § 1478.1 (2002).
The Market Loss Assistance Program granted benefits to producers who suffered crop
losses as a result of a disaster. 7 C.F.R. § 1477.104 (2002).
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the payments constituted property of the bankruptcy estate.2 3 Vote
filed his petition for Chapter 7 bankruptcy on September 7, 1999.24

Congress passed the Omnibus Consolidated Appropriations Act of
2000 ("Appropriations Act"), 25 which implemented the disaster pro-
grams on October 22, 1999.26 Vote then received the MLAP and CDP
payments between November 1999 and April 2000.27 The bankruptcy
trustee filed a motion to obtain the two crop loss payments for the
bankruptcy estate. 28 The Eighth Circuit Bankruptcy Appellate Panel
affirmed the bankruptcy court's decision, maintaining that Vote pos-
sessed, at most, an expectation at the commencement of the case that
Congress would enact the Appropriations Act granting the crop loss
disaster payments. 29 Consequently, the court declared that the pay-
ments were not property of the bankruptcy estate pursuant to § 541 of
the Bankruptcy Code. 30 The trustee appealed to the Eighth Circuit,
which found that Vote did not possess any interest, legal or equitable,
in the MLAP and CDP payments at the time of filing because Con-
gress had not yet enacted the legislation implementing the disaster
programs. 3 1 The court reasoned that because Vote lacked the requi-
site legal or equitable interest as of the commencement of the case, the
disaster payments did not constitute property of the bankruptcy
estate.

3 2

This Note will first recount the facts and holding of Vote. 33 This
Note will then review relevant case law regarding the inclusion of
crop loss payments and contingent interests in the property of the
bankruptcy estate. 3 4 Next, this Note will examine the holding in
Vote.3 5 Specifically, this Note will scrutinize the Eighth Circuit's deci-
sion, demonstrating that the court should have characterized Vote's
interest in the crop loss disaster payments as contingent and included
the payments in the bankruptcy estate.3 6 Finally, this Note will con-
clude by criticizing the Eighth Circuit's decision, which contributed to
the already controversial topic of what is included in the bankruptcy

23. Vote, 276 F.3d at 1026.
24. Id.
25. Omnibus Consolidated Appropriations Act, Pub. L. No. 106-113 (1999).
26. Vote, 276 F.3d at 1026.
27. Id.
28. Id.
29. In re Vote, 261 B.R. 439, 443-44 (B.A.P. 8th Cir. 2001), affd, 276 F.3d 1024 (8th

Cir. 2002).
30. Vote, 261 B.R. at 443-44.
31. Vote, 276 F.3d at 1026-27.
32. Id.
33. See infra notes 38-74 and accompanying text.
34. See infra notes 75-272 and accompanying text.
35. See infra notes 273-449 and accompanying text.
36. See infra notes 312-449 and accompanying text.
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estate and what the purpose of the Bankruptcy Code is, thereby fail-
ing to establish a sufficient standard for future courts to follow.3 7

FACTS AND HOLDING

Daryl Lee Vote ("Vote"), a farmer for thirteen years in North Da-
kota, did not plant any crops for the 1999 season due to the extremely
saturated soil. 38 On September 7, 1999, Vote filed a petition for Chap-
ter 7 bankruptcy with the United States Bankruptcy Court for the
District of North Dakota.3 9 The court appointed Wayne Drewes
("Trustee") trustee for the Chapter 7 bankruptcy. 40 Six weeks later,
on October 22, 1999, Congress passed the Omnibus Consolidated Ap-
propriations Act of 2000 ("Appropriations Act"), 4 1 which implemented
crop disaster programs. 42 The Appropriations Act funded payments
for the 1999 farm season from the Market Loss Assistance Program
("MLAP") and the Crop Disaster Program ("CDP").4 3 Farmers who
contracted with the Farm Service Agency for seven years received
payments under the MLAP. 44 Additionally, the CDP compensated
farmers for damages resulting from the inability to plant a 1999
crop.

45

Prior to filing, Vote had met all the necessary requirements to
receive the MLAP payments. 46 In May 1996, Vote had entered into a
seven-year production contract with the Farm Service Agency and
therefore received an MLAP payment of $11,632 for the 1999 season
on November 3, 1999.4

7 On February 1, 2000, Vote enrolled in the
CDP and qualified for two payments in the amounts of $10,866 and
$10,740, received on February 9, 2000 and April 7, 2000,
respectively.4 8

37. See infra CONCLUSION.
38. In re Vote, 276 F.3d 1024, 1026 (8th Cir. 2002) (providing that Vote did not

plant any crops for the 1999 season due to saturated soil); Brief of Appellant at 2, In re
Vote, 276 F.3d 1024 (8th Cir. 2002) (No. 01-2203) (stating that Daryl Lee Vote farmed
for 13 years).

39. In re Vote, 261 B.R. 439, 440 (B.A.P. 8th Cir. 2001).
40. Vote, 261 B.R. at 440.
41. Omnibus Consolidated Appropriations Act, Pub. L. No. 106-113 (1999).
42. Vote, 261 B.R. at 440.
43. Id. See also Crop Disaster Program, 7 C.F.R. § 1478 (2002) (identifying the

requirements for receiving crop loss payments pursuant to the Crop Disaster Program);
Market Loss Assistance Program, 7 C.F.R. § 1477.104 (2002) (identifying the require-
ments for receiving crop loss payments pursuant to the Market Loss Assistance
Program).

44. Vote, 261 B.R. at 440.
45. 7 C.F.R. § 1478.11 (2002).
46. Brief of Appellant at 2-3, Vote, (No. 01-2203).
47. Id.
48. Vote. 261 B.R. at 440.
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The Trustee filed a Motion for Turnover in the United States
Bankruptcy Court for the District of North Dakota on October 16,
2000, requesting the debtor turn over MLAP and CDP payments to
the bankruptcy estate.4 9 In doing so, the Trustee argued that the
post-petition MLAP and CDP payments were linked to a pre-petition
property interest and should, therefore, be included in the bankruptcy
estate. 50 The bankruptcy court denied the Motion for Turnover, stat-
ing that the MLAP and CDP payments were not property of the es-
tate.5 1 The Honorable William A. Hill reasoned as such upon noting
that because Congress did not enact the federal Appropriations Act
until after Vote had filed his bankruptcy petition, Vote had no right to
such payments when he filed his bankruptcy petition. 52 The court
maintained that the right to the MLAP payments did not exist until
Congress enacted the legislation creating the program. 53 The court
reasoned that the actual right to the CDP and MLAP payments sur-
faced after the bankruptcy petition was filed and therefore the right
stayed with the debtor. 54 The court stated that generally, the major-
ity of property acquired by a debtor after he filed his bankruptcy peti-
tion is not included in the bankruptcy estate because an interest in
the property should be present prior to the date of filing for
bankruptcy.

5 5

The Trustee appealed the order from the bankruptcy court to the
United States Bankruptcy Appellate Panel of the Eighth Circuit
("BAP"), arguing that the CDP and MLAP payments constituted after-
acquired property that was significantly tied to the pre-bankruptcy ac-
tivities of Vote as the debtor and should not prevent Vote from making
a fresh start.5 6 The Trustee argued for a broad reading of the Bank-
ruptcy Code that would include the right to receive the MLAP and

49. Id.
50. In re Vote, Bankr. No. 99-31487, 1-2 (D. N.D. November 6, 2000), affd, 261 B.R.

439 (B.A.P. 8th Cir. 2001), and affd, 276 F.3d 1024 (8th Cir. 2002).
51. Vote, 261 B.R. at 440-41.
52. Id.
53. In re Vote, Bankr. No. 99-31487, 2 (D. N.D. November 6, 2000). The court ex-

amined § 541 of the Bankruptcy Code when determining that Vote's rights to the pay-
ments or that even the payments themselves were not part of the debtor's bankruptcy
estate. Vote, 261 B.R. at 441. Under § 541, property of the bankruptcy estate includes
"all legal or equitable interests of the debtor in property as of the commencement of the
case." 11 U.S.C. § 541 (2000).

54. Vote, 261 B.R. at 442 (specifically dealing with 11 U.S.C. § 541 (a)(1) (2000)).
55. In re Vote, Bankr. No. 99-31487, 2-3 (D. N.D. November 6, 2000) (specifically

dealing with 11 U.S.C. § 541 (a)(7) (2000)).
56. Vote, 261 B.R. at 441 (stating that the Trustee appealed to the BAP and argued

that the crop loss disaster payments were tied to pre-petition activities); BLAces LAw
DICTIONARY, 296 (2d Pocket ed. 2001) (defining fresh start as "the favorable financial
status obtained by a debtor who receives a release from personal liability and pre-peti-
tion debts").
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CDP payments as property of the estate. 57 The Honorable Jerry W.
Venters, writing for the Eighth Circuit BAP, affirmed the decision of
the bankruptcy court, maintaining that the CDP and MLAP payments
were not included as part of the bankruptcy estate. 5s The court ex-
plained that Vote did not possess a known legal right to the relief pay-
ments on September 7, 1999, the date of filing the petition, because
Congress had enacted legislation granting crop loss disaster payments
post-petition. 59 The court did not include the payments in the bank-
ruptcy estate because it determined Vote had no right to the payments
at the commencement of the case. 60 The court interpreted the Bank-
ruptcy Code narrowly, limiting the bankruptcy estate to those inter-
ests that were present at the commencement of the case. 6 1 The court
determined Vote had, at most, an expectation that Congress would en-
act the Appropriations Act, thereby allowing Vote to receive relief pay-
ments.6 2 Therefore, the court reasoned that Vote's interest did not
qualify as a legal or equitable interest pursuant to the Bankruptcy
Code, and the court affirmed the decision of the bankruptcy court to
keep the payments out of the bankruptcy estate. 6 3

The Trustee appealed the decision to the United States Court of
Appeals for the Eighth Circuit, arguing that the payments were ade-
quately tied to the pre-bankruptcy period and, that therefore, the
Eighth Circuit should have included the payments in the bankruptcy
estate. 64 Chief Judge Roger L. Wollman, writing for the Eighth Cir-
cuit, affirmed the decision of the BAP, thereby confirming that the
CDP and MLAP payments were the property of the debtor and not the
bankruptcy estate. 65 The Eighth Circuit examined the issue of
whether Vote, as the debtor, possessed a legal or equitable interest in
the CDP or MLAP payments when he filed his bankruptcy petition.6 6

The Eighth Circuit stated that the debtor had only an expectation that
he would receive payments for his 1999 farming loss, not a legal or
equitable interest.6 7 The Eighth Circuit reasoned that because Con-
gress had passed the Appropriations Act post-petition, Vote did not

57. Vote, 261 B.R. at 442.
58. Id. at 440 n.1, 444.
59. Id. at 440-41.
60. Id. at 441.
61. Id. at 442.
62. Id. at 444.
63. Id.
64. In re Vote, 276 F.3d 1024, 1025-26 (8th Cir. 2002).
65. Vote, 276 F.3d at 1025-26.
66. Id. at 1026.
67. Id. at 1026-27.
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possess the requisite interest in the payments prior to the commence-
ment of the case.6 8

Relying on the legislative history of the Bankruptcy Code, the
Eighth Circuit emphasized that Vote's rights in property could not be
expanded beyond what they were at the time that Vote filed his bank-
ruptcy petition.69 The Eighth Circuit stated that to rule in favor of
the Trustee on the grounds that the MLAP and CDP payments were
linked to pre-petition activities would expand the rights Vote pos-
sessed at the time of filing.70 The Eighth Circuit supported its inter-
pretation of the Bankruptcy Code with the Ninth Circuit's decision in
In re Schmitz, which stated that a debtor had only "a hope, a wish and
a prayer" that Congress would enact legislation granting the debtor
fishing quotas. 71 The Eighth Circuit reasoned that before Congress
had passed the regulations granting Vote the crop loss payments, he
had only a hope or a wish that Congress would enact a plan to com-
pensate him for his 1999 crop losses. 72 The Eighth Circuit relied on
the Ninth Circuit's decision in Schmitz, determining that expectations
did not escalate to property interests. 73 The court determined that
the CDP and MLAP payments were not property of the bankruptcy
estate because Vote lacked the necessary property interest at the time
of filing his bankruptcy petition.74

BACKGROUND

One of the purposes of bankruptcy law is to transfer anything of
value that the debtor possesses to his creditors upon filing of the bank-
ruptcy petition. 75 To a debtor, bankruptcy is considered financial
death. 76 Pursuant to the Bankruptcy Code, a bankruptcy estate in-
cludes all interests of the debtor even if they are novel, contingent, or
if they are interests whose enjoyment is delayed until after filing.77

The scope of the bankruptcy estate, pursuant to § 541 of the Bank-
ruptcy Code, is not determined based on the distinction between
vested and unvested interests. 78 Rather, contingent, unvested inter-

68. Id. at 1027.
69. Id. at 1026.
70. Id.
71. Id. at 1027 (citing In re Schmitz, 270 F.3d 1254, 1258 (9th Cir. 2001)).
72. Vote, 276 F.3d at 1026-27.
73. Id. at 1027 (citing Schmitz, 270 F.3d at 1258).
74. Vote, 276 F.3d at 1026-27.
75. A Debtor's Rights Under Laws Not Yet Enacted As Property of the Estate,

Bankr. L. Letter, April 2002, 1 at 2002 WL 496520.
76. Bankr. L. Letter at 4.
77. Id. at 1.
78. George R. Pitts, Rights to Future Payment as Property of the Estate Under Sec-

tion 541 of the Bankruptcy Code, 64 AM. BANKR. L.J. 61, 77 (1990).
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ests that exist at the commencement of the case have value at that
time.7 9 Contingent interests become property of the estate because
the interests arise as a consequence of pre-petition events.8 0

A. INTERESTS IN CROP Loss DISASTER PAYMENTS CLASSIFIED As
CONTINGENT AND INCLUDED IN THE BANKRUPTCY ESTATE

Crop loss disaster payments compensate a debtor for pre-petition
losses.8 1 The payments are more strongly tied to the debtor's pre-peti-
tion finances than his post-petition finances.8 2 In In re Lemos,8 3 the
United States Bankruptcy Court for the District of Idaho found that
crop loss disaster payments for crop losses that occurred pre-petition
but were paid to the debtor post-petition constituted property of the
bankruptcy estate under § 541 of the Bankruptcy Code.8 4 The debtor,
Edward Lemos ("Lemos"), received the payments pursuant to legisla-
tion passed post-petition.8 5 Lemos was a farmer who grew wheat and
onions, both crops that were insured by the federal government. 8 6 Le-
mos filed for Chapter 12 Bankruptcy relief on February 25, 1998,
which was transformed into a Chapter 7 Bankruptcy on July 14,
1998.87 Congress passed legislation on October 21, 1998, to establish
the Crop Loss Disaster Assistance Program ("CLDAP"), which granted
cash benefits to farmers for damage to crops in particular years.88 To
qualify for disaster payments under the CLDAP, farmers were re-
quired to show that they received crop loss indemnity benefits for
three of the previous five years prior to applying for the crop loss dis-
aster benefits.8 9 Lemos applied for the disaster payments and his ap-
plication was approved. 90 Pursuant to the CLDAP, the government
issued a $13,386 payment to Lemos on June 21, 1999. 91 The trustee
seized the payment as part of the bankruptcy estate. 92 Consequently,
Lemos sought recovery of the crop loss disaster payments, asserting

79. Pitts, 64 AM. BANKR. L.J. at 77.
80. Bankr. L. Letter at 3.
81. Id. at 5.
82. Id. (stating that many times the debts that are discharged in bankruptcy result

from the crop losses for which the payments were issued which explains why the pay-
ments should go to the estate).

83. 243 B.R. 96 (Bankr. D. Idaho 1999).
84. In re Lemos, 243 B.R. 96, 96-97, 100 (Bankr. D. Idaho 1999).
85. Lemos, 243 B.R. at 97.
86. Id.
87. Id.
88. Id. The legislation was Public Law 105-277. Id.
89. Lemos, 243 B.R. at 97.
90. Id. Lemos received crop loss indemnity payments for wheat in 1994, for wheat

and onions in 1995, and for wheat in 1996. Id.
91. Lemos, 243 B.R. at 97.
92. Id.
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that the payments resulted from legislation enacted post-petition and
were not property of the bankruptcy estate.9 3

The Bankruptcy Court for the District of Idaho concluded that the
crop loss disaster payments constituted bankruptcy estate property
even though Congress had enacted the regulation granting the pay-
ments post-petition. 94 Chief Judge Jim D. Pappas reasoned that the
crop loss payments were part of the bankruptcy estate because the
qualification requirements to receive the payments all occurred pre-
petition. 95 The court noted that Lemos only received the CLDAP pay-
ments because he incurred losses to his wheat and onion crops from
1994 to 1996.96 The court reasoned that because Congress commonly
enacted programs to help farmers incurring crop losses in particular
years, farmers with such losses possessed contingent interests in the
related payments.97 The court determined that these payments, al-
though contingent upon the enactment of federal legislation, consti-
tuted property of the bankruptcy estate pursuant to the Bankruptcy
Code because the qualifying events were sufficiently linked to pre-pe-
tition services. 98 The court further maintained that it could not allow
Lemos to recover the disaster payments because by doing so, Lemos
would receive an unwarranted bonus.9 9 The court reasoned as such
by noting that Lemos would receive a discharge from his debts in-
curred from the crop losses while collecting the disaster payment in-
tended to compensate Lemos for the losses. 10 0 The court found that
the CLDAP payments constituted property of the bankruptcy estate
because the payments were strongly linked to Lemos' pre-bankruptcy
past.

1 0 1

In 1999, the same year in which Lemos was decided, the United
States Bankruptcy Court for the District of North Dakota handed
down its decision in In re Lesmeister 10 2 and held that crop loss disas-
ter payments applied for and received by the debtor post-petition were
property of the bankruptcy estate.1 0 3 In Lesmeister, the trustee
brought a proceeding to recover the federal disaster payment for the
estate in the United States Bankruptcy Court for the District of North

93. Id.
94. Id. at 97, 100.
95. Id. at 99.
96. Id. at 98.
97. Id. at 99.
98. Id. at 99-100.
99. Id. at 100.

100. Id.
101. Id.
102. 242 B.R. 920 (Bankr. D. N.D. 1999).
103. In re Lesmeister, 242 B.R. 920, 925 (Bankr. D. N.D. 1999).
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Dakota.104 The trustee argued that because all of the qualifying
events for the payments occurred pre-petition, the court should char-
acterize the right to the payments as it would characterize that of a
pre-petition cause of action. 10 5

The Lesmeisters filed for Chapter 7 bankruptcy on February 10,
1999.106 Congress then created the Crop Loss Disaster Assistance
Program ("CLDAP"), which became effective on October 21, 1998, to
compensate farmers for 1998 crop losses.10 7 The Lesmeisters, due to
their 1998 crop losses, filed an application for benefit payments on
April 27, 1999 and received a $28,795 payment on June 3, 1999.108

The bankruptcy court declared the post-petition crop loss disaster
payments as property of the bankruptcy estate.10 9 The Honorable
William A. Hill noted that typically, a bankruptcy estate is comprised
of almost everything of value a debtor possesses. 110 The court main-
tained that the Lesmeisters' interest in the crop loss disaster pay-
ments was analogous to a pre-petition cause of action because all of
the events which established the Lesmeisters' right to the payments
occurred prior to their filing of the bankruptcy petition.' 1 ' According
to the court, the only event that took place post-petition was the appli-
cation for the benefit payments, which the court characterized as
merely ministerial. 112 Therefore, the court concluded that the pay-
ments constituted property of the bankruptcy estate. 113

One year later in In re Boyett,114 the United States Bankruptcy
Court for the Southern District of Georgia, Statesboro Division, de-
clared that the crop loss disaster payments, which the debtor had ap-
plied for and received post-petition, constituted property of the
bankruptcy estate. 115 John Wayne Boyett ("Boyett"), the Chapter 7
debtor, sued the trustee to force turnover of a $9,012 payment granted
pursuant to a federal CLDAP and paid to the bankruptcy trustee. 116

The court stated that Congress created the CLDAP to compensate

104. Lesmeister, 242 B.R. at 920, 922.
105. Id. at 923.
106. Id. at 922.
107. Id. at 922-23 (stating that Congress created the CLDAP, which became effec-

tive on October 21, 1998). See also CLDAP, 7 C.F.R. §§ 1477.101-.300 (2002) (describ-
ing the CLDAP and its purpose to compensate farmers for 1998 crop losses).

108. Lesmeister, 242 B.R. at 923.
109. Id. at 926.
110. Id. at 923.
111. Id. at 924.
112. Id. at 925. Lesmeister's crop losses qualified him for the payments upon enact-

ment of the legislation. Id.
113. Id. at 923, 925.
114. 250 B.R. 817 (Bankr. S.D. Ga. 2000).
115. In re Boyett, 250 B.R. 817, 817, 822 (Bankr. S.D. Ga. 2000).
116. Boyett, 250 B.R. at 818.
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farmers for 1998 crop losses.1 17 Boyett filed for Chapter 7 bankruptcy
relief on February 16, 1999, and applied for crop loss payments on
April 6, 1999, after Congress enacted the CLDAP, but before the
CLDAP had become effective." 8 The trustee contacted the Farm Ser-
vice Agency regarding Boyett's bankruptcy proceedings and the
agency issued the $9,012 payment to the trustee on June 11, 1999.119

The Bankruptcy Court for the Southern District of Georgia ruled
for the trustee, finding that the crop loss disaster payments for which
Boyett had applied and paid post-petition constituted property of the
bankruptcy estate. 120 Chief Judge John S. Dalis stated that Boyett's
right to the payment existed pre-petition although Boyett could not
receive the crop loss payment until after he had filed the petition. 121

Boyett planted and tended the crops pre-petition and suffered crop
losses pre-petition; therefore, the court stated that the qualifying
events took place pre-petition. 122 The court characterized Boyett's ap-
plication for the crop loss payments, the only post-petition act, as min-
isterial.12 3 The court determined that because the CLDAP payments
were sufficiently linked to pre-petition activities, Boyett possessed a
right to the payment when he filed for bankruptcy. 124 The court noted
that the Bankruptcy Code included in a bankruptcy estate any prop-
erty interest the debtor has at the commencement of the bankruptcy
case. 125 Thus, the court concluded that "the disaster payment [was]
property of the estate because it was a right to payment held by the
debtor at the commencement of his bankruptcy estate."126

117. Id.
118. Id. Applications for payments under CLDAP had to be made between Febru-

ary 1, 1999 and April 9, 1999. Id. Congress enacted the CLDAP on October 21, 1998,
and the CLDAP became effective on April 15, 1999. Id.

119. Boyett, 250 B.R. at 818-19.
120. Id. at 817, 818-19, 822.
121. Id. at 822.
122. Id.
123. Id. See BLAcK's LAw DICTIONARY, 448 (2d Pocket ed. 2001) (defining ministe-

rial as "of or relating to an act that involves obedience to instructions or laws instead of
discretion, judgment, or skill"). The court noted that ministerial acts do not rise to the
level of qualifying events. Boyett, 250 B.R. at 822.

124. Boyett, 250 B.R. at 822.
125. Id. Section 541 of Title 11 of the United States Code includes, in the bank-

ruptcy estate, "all legal or equitable interests of the debtor in property as of the com-
mencement of the case." 11 U.S.C. § 541 (2000).

126. Boyett, 250 B.R. at 822.
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B. CROP Loss DISASTER PAYMENTS ANALOGOUS To OTHER POST-

PETITION PAYMENTS THAT ARE INCLUDED IN THE

BANKRUPTCY ESTATE

A debtor may have rights to future payments at the time of filing
for bankruptcy; however, enjoyment of these rights may be post-
poned. 127 The right to receive these future payments is valuable and
passes to the bankruptcy estate. 128 In turn, the payments become
property of the bankruptcy estate when the payments are paid. 129

In In re Ryerson, 130 the United States Court of Appeals for the
Ninth Circuit included interests classified as contingent at the time of
filing in the bankruptcy estate.131 Larry E. Ryerson ("Ryerson"), the
debtor, sought a declaratory judgment stating that the contingent in-
terest was not property of the bankruptcy estate. 132 Farmers Insur-
ance Company of Arizona ("Farmers") appointed Ryerson as district
manager in 1977.133 The appointment agreement provided for a ter-
mination payment to be determined by the amount of commissions
Ryerson earned and his years of service with the company. 134 Ryer-
son filed for Chapter 7 relief in February, 1981 and then terminated
his employment with Farmers on November 1, 1981, which entitled
him to the termination payment eight months post-petition. 135 Ryer-
son sought to receive his termination payment and keep it out of the
bankruptcy estate.136 In doing so, Ryerson argued that his interest in
the payment was contingent upon future events and that therefore,
the court should not include the payment in the bankruptcy estate.137

The bankruptcy court held that Ryerson's termination payment
was not property of the bankruptcy estate. 138 The trustee appealed
the decision of the bankruptcy court to the United States Bankruptcy
Appellate Panel for the Ninth Circuit. 139 Ryerson asserted that be-
cause his termination did not occur until eight months after he filed
his bankruptcy petition, his interest in the termination payment was

127. Pitts, 64 Am. BANKR. L.J. at 62.
128. Id. at 69.
129. Id.
130. 739 F.2d 1423 (9th Cir. 1984).
131. In re Ryerson, 739 F.2d 1423, 1423, 1425 (9th Cir. 1984).
132. Ryerson, 739 F.2d at 1424-25.
133. In re Ryerson, 30 B.R. 541-42 (B.A.P. 9th Cir. 1983), affid, 739 F.2d 1423 (9th

Cir. 1984).
134. Ryerson, 30 B.R. at 542.
135. Id.
136. Id.
137. Id. Ryerson's interest was contingent on his termination which occurred eight

months after he filed for bankruptcy. Id.
138. Ryerson, 30 BR. at 543.
139. Id. at 541-42.
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contingent upon future acts.140 Therefore, Ryerson argued that the
court should not characterize the termination payment as property of
the bankruptcy estate. 14 1

The Bankruptcy Appellate Panel ("BAP") reversed and remanded
the decision of the bankruptcy court, stating that Ryerson's interest in
the termination payment was property of the bankruptcy estate. 142

The court maintained that the termination payment was tied to pre-
petition services because it was based on the commissions Ryerson
earned prior to bankruptcy. 143 Because the payment was sufficiently
linked to pre-bankruptcy activities, the BAP reasoned that the pay-
ment constituted property of the bankruptcy estate.14 4 The BAP fur-
ther reasoned that the contingency of an interest upon a future event
did not change the categorization of that interest as property of the
bankruptcy estate. 145 Therefore, the BAP maintained that even
though Ryerson could not claim a right to his termination payment
until eight months after filing for bankruptcy, he possessed an inter-
est in the payment which the court included in the bankruptcy
estate.

146

Ryerson appealed the decision of the BAP to the United States
Court of Appeals for the Ninth Circuit, arguing that he had no interest
in the payment at the time he filed for bankruptcy because his posi-
tion had not yet been terminated. 1 4 7 Ryerson argued that unvested
contingent interests were not property of the bankruptcy estate be-
cause the debtor could not transfer the interest, nor could creditors
levy upon the interest. 14 8 The Ninth Circuit affirmed the decision of
the BAP, stating that termination payments deriving from pre-peti-
tion services constituted property of the bankruptcy estate because of
their ties to the debtor's past. 1 4 9 Senior Judge William C. Canby Jr.,
writing for the Ninth Circuit, reasoned that the termination payments
were sufficiently linked to the debtor's pre-bankruptcy past because
the insurance agency calculated the payments based on the years of
service Ryerson completed before filing bankruptcy and were not sim-
ply ambiguous amounts. 150 Therefore, the Ninth Circuit maintained

140. Id. at 542.
141. Id.
142. Id. at 543.
143. Id.
144. Id.
145. Id.
146. Id. at 542-43.
147. Ryerson, 739 F.2d at 1423, 1424-25.
148. Id. at 1425.
149. Id. at 1423, 1426.
150. Id. at 1426.
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that the payments should have been included in the property of the
bankruptcy estate.' 5 1

Using Congress' intention to "include all legally recognizable in-
terests" as its basis for including the termination payment in the
bankruptcy estate, the Ninth Circuit stated that any legal interest Ry-
erson possessed at the time of filing constituted property of the bank-
ruptcy estate, even if it was-not possessory at the time of filing. 15 2

The Ninth Circuit noted that by enacting the Bankruptcy Code, Con-
gress had eliminated the requirements of transferability and the abil-
ity to be levied upon by creditors when identifying property of the
bankruptcy estate. 153 Therefore, the Ninth Circuit dismissed Ryer-
son's argument, which maintained that contingent interests are not
property of the bankruptcy estate because the debtor cannot transfer
the interests.1 5 4 In doing so, the Ninth Circuit relied upon Congress'
intention to include all interests in the bankruptcy estate and deter-
mined that Ryerson's interest in the termination payment, although
contingent at the commencement of the case, was property of the
bankruptcy estate. 15 5

Along with termination payments, real estate commissions are
also included in the bankruptcy estate because the commissions are
considered pre-petition earnings. 156 In In re Parsons, 15 7 the United
States Bankruptcy Appellate Panel of the Eighth Circuit concluded
that commissions received post-petition but earned pre-petition con-
stituted property of the bankruptcy estate. 158 The Chapter 7 trustee
objected to an exemption made by the debtor for 75% of commissions
earned by the debtor and five other people in the bankruptcy court. 15 9

Janet Parsons ("Parsons"), a realtor who made an agreement with RE/
MAX regarding commissions and brokerage fees, filed for Chapter 7
bankruptcy on March 6, 2000.160 At the commencement of the bank-
ruptcy proceeding, Parsons had earned, but had not yet received, com-
missions from the sale of properties. 16 1 Parsons attempted to exempt

151. Id.
152. Id. at 1425.
153. Id.
154. Id.
155. Id.
156. 9A AM. JUR. 2D Bankruptcy § 1143 (1999).
157. 262 B.R. 475 (B.A.P. 8th Cir. 2001), affd 280 F.3d 1185 (8th Cir. 2002).
158. In re Parsons, 262 B.R. 475, 475, 477, 481 (B.A.P. 8th Cir. 2001), affd 280 F.3d

1185 (8th Cir. 2002).
159. Parsons, 262 B.R. at 477-78. Commissions were earned by the Janet Parsons

Team, which consisted of Janet Parsons and five other realtors. Id. at 477.
160. Id.
161. Id. All of the contracts for the sales of the properties were completed prior to

the filing of the bankruptcy petition. Id.
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75% of the commissions from the bankruptcy and the trustee
objected.162

The bankruptcy court ruled that the commissions were earned
prior to the commencement of the bankruptcy proceeding and the only
earnings to be included in the debtor's fresh start but excluded from
the bankruptcy estate were those earned after filing.1 63 The court
stated that the contracts were completed pre-petition and that Par-
sons had produced a ready, willing, and able buyer; therefore, the
court determined the debtor had an interest in the earnings paid post-
petition.' 64 The court maintained that because Parsons' interest in
the commissions was present when she filed her bankruptcy petition,
the earnings constituted property of the estate. 16 5

Parsons appealed the decision of the bankruptcy court to the
Eighth Circuit BAP asserting that the bankruptcy court should not
have characterized the commissions received post-petition as property
of the bankruptcy estate. 166 Parsons argued that she and her team
would not have earned the commissions without post-petition ser-
vices. 167 The BAP affirmed the decision of the bankruptcy court, stat-
ing that the commissions constituted bankruptcy estate property
because Parsons had earned the commissions prior to filing. 168 The
Honorable Gregory F. Kishel, writing for the court, noted that the
commissions from the sale of the properties were not conditional on
closing and that therefore, Parsons had earned the commissions when
she produced the buyers. 16 9 The court stated that, at a minimum, the
debtor possessed a contingent interest in the commissions and that
the contingent interests constituted property of the bankruptcy estate
because of the broad scope of the Bankruptcy Code, which included all
legally recognizable interests as property of the bankruptcy estate.17 0

In In re Potter,' 7 ' the United States Bankruptcy Appellate Panel
for the Eighth Circuit identified another contingent interest which
constituted property of the bankruptcy estate by concluding that the
debtor's interest in a trust, including any increase in value, was prop-
erty of the bankruptcy estate.' 72 In Potter, Thomas A. Potter ("Pot-

162. Parsons, 262 B.R. at 477-78.
163. Id. at 478.
164. Id. at 479.
165. Id.
166. Id. at 475, 477, 479.
167. Id. at 479.
168. Id. at 481-82.
169. Id. at 479.
170. Id. at 480. The Court specifically was speaking of the broad scope of§ 541(a)(1)

of the Bankruptcy Code. Id.
171. 228 B.R. 422 (B.A.P. 8th Cir. 1999).
172. In re Potter, 228 B.R. 422, 424 (B.A.P. 8th Cir. 1999).



CREIGHTON LAW REVIEW

ter") had a contingent remainder in a trust, which was to be

distributed among the living contingent beneficiaries when Potter's
grandfather, the life beneficiary of the trust, died. 173 Potter filed a

Chapter 13 bankruptcy petition on April 22, 1994, which was con-

verted, on August 23, 1994, to Chapter 7.174 The trustee received an

offer to purchase the trust interest, but he refused, stating that the

bankruptcy estate would benefit more if he waited until the interest

became vested to purchase the interest. 175 The trustee moved to pre-

serve the estate's interest in the debtor's trust interest so that the es-

tate's interest could be administered when realized. 1 76 Potter argued

that safeguarding an interest for the bankruptcy estate in the trust

asset would be granting the estate an interest beyond that of what
Potter had at the commencement of the case.1 77

The bankruptcy court ruled in favor of the trustee, deciding that

the case would be closed but that the estate had an interest in the

trust upon realization. 178 The court disagreed with the debtor's argu-

ment that the estate only had an interest equal in value to the interest

the debtor had at the commencement of the bankruptcy case. 179 Pot-

ter appealed the decision of the bankruptcy court to the Eighth Circuit

BAP, arguing that the value of the estate's interest was limited to that

of the debtor at the time of filing the bankruptcy petition because oth-

erwise, the bankruptcy estate would have had a greater interest than

the debtor himself had.' 8 0 The BAP affirmed the bankruptcy court's
opinion, stating that the bankruptcy case was closed but that the

bankruptcy estate retained the interest in the trust when the interest
became vested.' 8 ' The Honorable Timothy J. Mahoney, writing for

the court, analyzed the broadness of § 541 of the Bankruptcy Code as

it applied to contingent interests. 182 The court stated that the estate

had an interest in the entire asset, not just the value of the debtor's
interest at the time of filing. 183 The court determined that any in-

crease in value of an interest after the commencement of the case ben-
efited the trustee.'8 4 Therefore, the court determined that when
Potter's remainder in the trust vested post-petition, the resulting in-

173. Potter, 228 B.R. at 422-23. Potter's grandfather was 91 years old. Id. at 423.
174. Potter, 228 B.R. at 423.
175. Id.
176. Id.
177. Id. Potter valued his interest in the trust as $0.00 at the commencement of the

case. Id.
178. Potter, 228 B.R. at 423.
179. Id. at 423-24.
180. Id. at 422-23.
181. Id. at 424.
182. Id. at 423-24.
183. Id. at 424.
184. Id.
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crease in value was for the sole benefit of the trustee and the bank-
ruptcy estate. 185

Insurance commissions have also been classified as contingent in-
terests; in In re Wu,' 8 6 the United States Bankruptcy Appellate Panel
of the Ninth Circuit determined that the insurance commissions
linked to pre-petition services are included in the bankruptcy estate,
and those commissions linked to post-petition services are not in-
cluded in the estate.' 8 7 The BAP remanded the case to the bank-
ruptcy court to decide which insurance commissions were linked to
pre-petition activities and which were linked to post-petition activi-
ties. 8 8 The trustee filed proceedings to claim renewal commissions
paid post-petition for the estate in the bankruptcy court.' 8 9 Sophia
C.Y. Wu ("Wu") was a career agent for an insurance company and re-
ceived commissions for new policies as well as for renewals. 190 Wu
filed a bankruptcy petition for Chapter 7 relief on March 29, 1991.191
Wu received $50,472.56 in renewal commission payments for sales of
policies that occurred prior to filing of the bankruptcy petition, but the
payments were paid to Wu post-petition. 19 2 The trustee filed an ad-
versary proceeding, alleging that the post-petition commissions were
linked to pre-petition services.1 9 3

The bankruptcy court ruled in favor of Wu, deciding that the re-
newal commissions did not constitute property of the estate. 19 4 The
court noted that the commissions were not included in the estate be-
cause they were related to services that occurred after the filing of the
bankruptcy petition. 19 5 Because the career agent agreement required
the agent to remain employed and provide a fixed number of new cli-
ents to receive renewal commissions, the court reasoned that the com-
missions required post-petition services. 196 Therefore, the court
determined that the commissions were not property of the bankruptcy
estate because post-petition services were required. 19 7

The trustee appealed the decision of the bankruptcy court to the
Ninth Circuit BAP, arguing that the renewal commissions paid post-

185. Id. at 423-24.
186. 173 B.R. 411 (B.A.P. 9th Cir. 1994).
187. In re Wu, 173 B.R. 411, 415 (B.A.P. 9th Cir. 1994).
188. Wu, 173 B.R. at 416.
189. Id. at 413.
190. Id. at 412-13.
191. Id. at 413.
192. Id.
193. Id.
194. Id. at 412.
195. Id. at 413.
196. Id. at 415-16.
197. Id. at 415.
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petition should have been turned over to the bankruptcy estate. 198

The BAP reversed the decision of the bankruptcy court, stating that
the inclusion of the renewal commissions in the bankruptcy estate de-
pended on whether the commissions were linked to pre-petition or
post-petition services. 19 9 The court concluded that if the commissions
were linked to pre-petition activities, the commissions should be in-
cluded and if the commissions were linked to post-petition activities,
the commissions should not be included.20 0 The Honorable Elizabeth
L. Perris, writing for the BAP, reasoned that if post-petition services
were not required to earn the commissions, the payments should be
included in the estate because they were linked to the pre-bankruptcy
past.20 1 The court explained that the contract did not require post-
petition services; however, there was evidence that the commission
structure was built on continued service to clients. 20 2 The court deter-
mined that commissions resulting from post-petition services were to
be excluded from the bankruptcy estate. 20 3 Therefore, the BAP em-
phasized that interests sufficiently tied to pre-petition activities con-
stituted property of the estate and if any of the renewal commissions
Wu received fell into this category, they must be included in the bank-
ruptcy estate. 20 4

In In re Schmitz, 20 5 where the United States Court of Appeals for
the Ninth Circuit held that a debtor's fishing rights acquired through
post-petition regulations were not property of the bankruptcy es-
tate.20 6 The Chapter 7 trustee in Schmitz brought adversary proceed-
ings seeking an order by the court, stating that the fishing rights of
the debtor constituted property of the bankruptcy estate in the United
States Bankruptcy Court for the District of Alaska. 20 7 George R.
Schmitz ("Schmitz") filed for Chapter 7 bankruptcy relief on April 7,
1992.208 Schmitz, a sablefish fisherman from 1988 to 1990, was eligi-
ble under the November 1992 National Marine Fisheries Services reg-
ulations to receive certain fishing rights. 20 9 Schmitz applied for the
rights in 1994 and received the fishing rights in 1996.210 The trustee

198. Id. at 411, 413.
199. Id. at 416.
200. Id. at 414-15.
201. Id. at 414.
202. Id. at 416.
203. Id. at 414-16.
204. Id. at 414, 416.
205. 270 F.3d 1254 (9th Cir. 2001).
206. In re Schmitz, 270 F.3d 1254, 1256, 1257 (9th Cir. 2001).
207. In re Schmitz, 224 B.R. 117, 118 (Bankr. D. Alaska 1998), affd, 246 B.R. 452

(B.A.P. 9 th Cir. 1999), rev'd and remanded, 270 F.3d 1254 (9th Cir. 2001).
208. Schmitz, 224 B.R. at 117-18.
209. Id. at 118.
210. Id.
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brought an adversary proceeding to recover the fishing rights for the
bankruptcy estate, arguing that the qualifying events for the fishing
rights occurred pre-petition, from 1988 to 1990, and that this qualifi-
cation was a property right under the Bankruptcy Code. 2 1 1 The trus-
tee also argued that the conditional nature of the interest did not
eliminate its inclusion as property of the estate.2 12 Contrary to the
trustee, Schmitz argued that he had no legal interest in the fishing
rights at the commencement of the case because the regulations enact-
ing those rights were implemented post-petition. 2 13

The bankruptcy court found for the trustee, stating that the fish-
ing rights were property of the bankruptcy estate.2 14 The court rea-
soned contingent interests that existed pre-petition but vested post-
petition were includable in the bankruptcy estate even though the
vesting was based on uncertain post-petition events. 21 5 The court
noted that all of the qualifying events to receive the fishing rights oc-
curred pre-petition and therefore the rights should be included in the
estate. 2 16 The court stated that the government had begun to limit
entry into the sablefish market when Schmitz sought Chapter 7 relief
in April 1992 and was actually in the final stages of implementing
regulations to limit entry.2 17 Therefore, the court reasoned that the
fishing rights were firmly tied to the pre-bankruptcy past.21 8 The
debtor appealed the decision of the bankruptcy court to the Ninth Cir-
cuit BAP, which affirmed the decision of the bankruptcy court in an
unpublished decision. 219

Schmitz appealed the decision of the BAP to the United States
Court of Appeals for the Ninth Circuit, arguing that on the date of
filing, Schmitz did not hold any interest in the fishing quota rights
and therefore, there was no property to which the trustee could claim
ownership. 2 20 The Ninth Circuit reversed the decision of the BAP,
holding that the fishing rights did not constitute property of the bank-
ruptcy estate. 2 2 1 The Ninth Circuit based its decision on the fact that
the regulations granting the debtor the fishing rights had not been
adopted until after Schmitz had filed his bankruptcy petition.2 22 The

211. Id. at 118, 121.
212. Id. at 121.
213. Id.
214. Id. at 118.
215. Id. at 121-22.
216. Id. at 123-24.
217. Id. at 124.
218. Id.
219. Schmitz, 270 F.3d at 1256.
220. Id. at 1255.
221. Id. at 1258-59.
222. Id.
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Honorable Barry G. Silverman, writing for the Ninth Circuit, stated
that, at most, Schmitz might have had a mere expectation that regula-
tions would be implemented granting him fishing rights.223 The
Ninth Circuit distinguished the fishing rights from post-petition con-
tingency fees received for pre-petition services by stating that the fish-
ing rights were not payments for Schmitz's pre-petition fishing, nor
did they exist pursuant to a contract. 224 The Ninth Circuit main-
tained that the fishing rights were privileges dictating what the
debtor could catch in subsequent years. 22 5 The Ninth Circuit declared
that the fishing rights were not sufficiently linked to Schmitz's past
because the fishing seasons from 1988 to 1990 were used merely to
calculate Schmitz's post-filing quotas and to transfer these rights to
the trustee would destroy the purpose of bankruptcy - to give the
debtor a clean slate. 22 6 Based on the fact that the regulations were
not enacted until post-petition and the fishing quotas were not suffi-
ciently linked to Schmitz's pre-bankruptcy past, the Ninth Circuit
held that the fishing quotas were not property of the bankruptcy
estate.227

C. TAx REFUNDS AND EARNED INCOME CREDITS RECEIVED POST-

PETITION CONSIDERED ANALOGOUS To CROP Loss DISASTER

PAYMENTS AND INCLUDED IN THE BANKRUPTCY ESTATE

If a debtor is entitled to a tax refund, the right to that refund
passes to the bankruptcy estate, even when the debtor's interest in the
tax refund is uncertain and contingent. 228 In Segal v. Rochelle,22 9 the
United States Supreme Court maintained that loss-carryback refunds
were sufficiently tied to pre-petition activities and that including them
in the bankruptcy estate did not impede the debtor's ability to accu-
mulate new wealth. 230 . Therefore, the Court determined that the re-
funds constituted property of the bankruptcy estate.2 3 1

Gerald and Sam Segal (the "Segals") filed for bankruptcy on Sep-
tember 27, 1961.232 The Segals sustained losses during 1961 prior to

223. Id. at 1257.
224. Id. at 1258.
225. Id.
226. Id.
227. Id. at 1256-58.
228. 9A Am. JUR. 2D Bankruptcy § 1161 (1999) (noting that a debtor's right to a tax

refund passes to the bankruptcy estate); Bankr. L., Letter at 3 (stating that an uncer-
tain and contingent interest in a tax refund passes to the bankruptcy estate).

229. 382 U.S. 375 (1966).
230. Segal v. Rochelle, 382 U.S. 375, 376, 380 (1966).
231. Segal, 382 U.S. at 380-81.
232. Segal v. Rochelle, 336 F.2d 298, 299 (5th Cir. 1964), cert. granted, 380 U.S. 931

(1965), and affd, 382 U.S. 375 (1966).
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filing the bankruptcy petition. 23 3 These losses were carried back to
offset 1959 and 1960 profits on which the Segals paid income tax.2 34

Accordingly, the debtors received loss-carryback adjustments pursu-
ant to the Internal Revenue Code. 23 5 The loss-carryback refunds re-
mained in a special account and the Segals sought to recover the
refunds from the trustee by applying to a referee in bankruptcy. 236

The referee in bankruptcy presented a Certificate of Review to the
United States District Court for the Northern District of Texas. 23 7

The district court agreed with the referee who had refused to hand
over the refunds to the debtors, stating that the refunds passed to the
bankruptcy estate pursuant to the Bankruptcy Act prior to the com-
mencement of the bankruptcy case.2 3 s

The district court ruled in favor of the trustee, declaring that the
loss-carryback payments were part of the bankruptcy estate and bene-
fited creditors.2 39 The court reasoned that even though the Segals did
not have a present right to enjoyment of the interest at the time of
filing, they still possessed an interest in the property.2 40 The court
noted that the fact that the debtor could not present his claim at the
commencement of the case did not prevent the claim from passing to
the bankruptcy estate. 24 1 The court declared that the trustee stood in
the shoes of the debtor and was entitled to everything that the debtor
would have been entitled to regardless of whether the ultimate value
of the interest may be zero. 24 2 The district court maintained that the
purpose of the Bankruptcy Act was to use all the property of the
debtor to pay his debts.2 43 The court determined that the refunds con-
stituted property of the estate and therefore passed to the trustee to
pay creditors.

24 4

The Segals appealed the decision of the district court to the
United States Court of Appeals for the Fifth Circuit, arguing that
their rights in the loss-carryback refunds did not come into existence
until after they had filed their bankruptcy petition, because the re-

233. Segal, 382 U.S. at 376.
234. Id.
235. Id.
236. Id.
237. In re Segal, 221 F. Supp. 282, 282 (N.D. Tex. 1963), affd, 336 F.2d 298 (5th Cir.

1964), cert. granted, 380 U.S. 931 (1965), and affd, 382 U.S. 375 (1966).
238. Segal, 221 F. Supp. at 283.
239. Id. at 283, 285.
240. Id. at 284 (quoting Recent Development, Windfall for Bankrupts: Loss Car-

ryback Claims Do Not Vest In Trustee, 14 STAN. L. REV. 380-381 (1961-62)).
241. Id. (citation omitted).
242. Id. at 285 (citation omitted).
243. Id. Segal was decided under the Bankruptcy Act of 1898, prior to the adoption

of the current Bankruptcy Code. Segal, 336 F.2d at 299-300.
244. Segal, 221 F. Supp. at 285.
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funds were based on the entire tax year and could not be evaluated
until the end of the year.2 45 The Fifth Circuit affirmed the district
court's decision, holding that the right to a loss-carryback refund was
property of the bankruptcy estate and the trustee was entitled to the
payments. 246 The court reiterated the intent of the Bankruptcy Act,
which was to transfer all property of the debtor to the creditors.24 7

The court examined past decisions which included contingent inter-
ests in the definition of property in bankruptcy law, stating that a pos-
sibility of recovering the interest at the time of filing for bankruptcy is
sufficient to define it as property.2 48 The court stated that the fact
that the refund is subject to a change in value due to the taxpayers'
subsequent losses or earnings does not eliminate it from being prop-
erty of the estate. 24 9 The court reasoned that the Segals had the pos-
sibility of recovering the refund claims at the commencement of the
case, but the amount was contingent and therefore the claims should
be included in the property of the bankruptcy estate. 250 The Segals
petitioned the United States Supreme Court, which granted certiorari
to consider whether the loss-carryback refunds constituted property of
the estate and to resolve the conflict between different circuit courts of
appeal as to whether the Bankruptcy Act on its face left no option but
to grant subsequent payments to the debtor.2 5 1

The Supreme Court affirmed the decision of the Fifth Circuit,
stating that the refunds were part of the bankruptcy estate under the
Bankruptcy Act. 2 5 2 Justice John M. Harlan, writing for the majority,
reasoned that a purpose of the Bankruptcy Act is to allow creditors to
reach anything of value that the debtor possesses. 25 3 The Court de-
clared that interests that are considered contingent or novel are also
included in the bankruptcy estate even though the satisfaction is
achieved at a later date.254 The Court maintained that because the
refunds were sufficiently linked to pre-petition activities and did not
hinder the debtor in accumulating wealth in the future, the loss-car-

245. Segal, 336 F.2d at 298, 299-300.
246. Id. at 303.
247. Id. at 300.
248. Id. at 300-01.
249. Id. at 302.
250. Id. at 302-03.
251. Segal, 382 U.S. at 377-78. The First and Third Circuits both ruled prior to Se-

gal that that debtor is entitled to loss-carryback refunds related to the bankruptcy year
because they are subsequently acquired property. Id. at 377. Both circuits felt the lan-
guage of the Bankruptcy Act left no option. Id. at 378. The Fifth Circuit in Segal de-
clared that the loss-carryback refunds were property of the bankruptcy estate and
transferable. Id.

252. Segal, 382 U.S. at 380, 385.
253. Id. at 376, 379.
254. Id. at 379.
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ryback refunds constituted property of the bankruptcy estate. 25 5 The
Court emphasized that even though the loss-carryback refunds were
uncertain because of future earnings by the debtor, the refunds were
not to be eliminated from the bankruptcy estate. 25 6 Therefore, the
Court maintained that because the Segals' interest in the loss-car-
ryback refunds was strongly tied to the pre-bankruptcy past, and de-
spite the fact that the refunds were uncertain, the refunds were
property of the bankruptcy estate.2 5 7

Later, in In re Davis, 2 58 the United States Bankruptcy Court for
the Southern District of Iowa held that an earned income tax credit
received post-petition was property of the estate. 25 9 The Chapter 7
trustee ("trustee") in Davis filed an objection to Angela M. Davis' ("Da-
vis") claim of exempt property and the debtor filed a counter-objection
stating that the earned income credit was not part of the bankruptcy
estate. 260 On March 15, 1991, Davis filed for Chapter 7 bankruptcy
relief.2 6 1 Davis listed wages, tax refunds and an earned income tax
credit ("EIC") on her financial statements. 2 62 She listed the earned
income tax credit as exempt property and classified the credit as pub-
lic welfare. 263 The trustee argued that Davis could, at most, claim a
$1,000 exemption in tax refunds, wages and EIC that were available
at commencement of the case because of the Iowa exemption stat-
utes. 264 Further, the trustee argued that the remaining portion, $79,
would be transferred to the bankruptcy estate. 26 5 On the contrary,
Davis argued that the EIC was not property of the bankruptcy estate
because including the credit in the estate would impede her ability to
make a fresh start.2 66

The bankruptcy court determined that the earned income credit
should be included in the bankruptcy estate and could be ex-
empted. 267 The Honorable Russell-J. Hill noted that the Bankruptcy
Code defined the bankruptcy estate broadly, including all of the inter-

255. Id. at 380.
256. Id.
257. Id.
258. 136 B.R. 203 (Bankr. S.D. Iowa 1991).
259. In re Davis, 136 B.R. 203, 203, 207 (Bankr. S.D. Iowa 1991). The bankruptcy

petition was filed on March 15, 1991 and the financial statements for the debtor indi-
cated an entitlement to a refund and EIC for the 1990 tax year, not yet received. Davis,
136 B.R. at 205.

260. Davis, 136 B.R. at 205.
261. Id.
262. Id. Davis claimed $2,032 as liquidated debt including income tax refunds,

wages, and the EIC. Id.
263. Davis, 136 B.R. at 205.
264. Id. at 205, 208.
265. Id. at 209.
266. Davis, 136 B.R. at 205.
267. Id. at 209
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ests the debtor possessed at the time of filing. 26s In order for the in-
terest to be included in the bankruptcy estate, the court maintained
that Davis need not possess the interest.2 69 Defeating Davis' argu-
ment that including the EIC would impair her ability to move on, the
court reiterated that even the property needed to make a fresh start
should be included in the bankruptcy estate. 270 The court deter-
mined that individuals have an interest in EICs, reasoning that indi-
viduals, if they meet the qualifications, could file a tax return to
receive the credit or request an advance payment. 27 1 The court in-
cluded the credit as property of the bankruptcy estate because individ-
uals undoubtedly have an interest in the EIC at any time.27 2

ANALYSIS

The scope of the bankruptcy estate is broad; it encompasses all
legal and equitable interests the debtor possesses at the time he files
his bankruptcy petition. 27 3 Section 541 of Title 11, Bankruptcy, of the
United States Code ("Bankruptcy Code"), which defines property of
the estate, has been interpreted generously to fulfill its purpose to se-
cure for creditors all of the debtor's interests at the time of filing. 274

The debtor must transfer all of his interests to the trustee when he
files his bankruptcy petition. 2 75 Even contingent interests that exist
at the commencement of the case have value and the fact that they
have not yet vested is irrelevant when determining the scope of the
bankruptcy estate. 2 76 The identifying factor which determines
whether an interest constitutes property of the bankruptcy estate is
whether the activities qualifying the debtor for the contingent interest
occurred pre-petition; if so, then the interests become property of the
bankruptcy estate. 2 77

In In re Vote, 278 the United States Court of Appeals for the
Eighth Circuit determined that the crop loss disaster payments re-
ceived through the Market Loss Assistance Program ("MLAP") and
the Crop Disaster Program ("CDP") did not constitute property of the

268. Id. at 205.
269. Id.
270. Id.
271. Id. at 207.
272. Id.
273. 9A AM. JUR. 2D Bankruptcy § 1084 (1999).
274. A Debtor's Rights Under Laws Not Yet Enacted As Property of the Estate,

Bankr. L. Letter, April 2002, 4 at 2002 WL 496520.
275. 9A AM. JUR. 2D Bankruptcy § 1084 (1999).
276. George R. Pitts, Rights to Future Payment as Property of the Estate Under Sec-

tion 541 of the Bankruptcy Code, 64 AM. BANKR. L.J. 61, 77 (1990).
277. Bankr. L., Letter at 3.
278. 276 F.3d 1024 (8th Cir. 2002).
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bankruptcy estate. 2 79 Darryl Lee Vote ("Vote") filed for Chapter 7
bankruptcy on September 7, 1999.280 Congress then passed the Om-
nibus Consolidated Appropriations Act 2000 ("Appropriations
Act"), 28 ' which implemented the disaster programs on October 22,
1999, and Vote received the MLAP and CDP payments between No-
vember 1999 and April 2000.282 Wayne Drewes ("Trustee") filed a mo-
tion to compel Vote to transfer the payments to the bankruptcy
estate. 28 3 The Eighth Circuit Bankruptcy Appellate Panel decided
that at the time of filing, Vote had, at most, an expectation that legis-
lation granting payments would be enacted and that these payments
were not property of the bankruptcy estate pursuant to § 541 of the
Bankruptcy Code. 28 4 On appeal, the Eighth Circuit found that Vote
did not have a legal or equitable interest in the payments at the time
of filing because the regulations granting the payments had not yet
been enacted.28 5 Because Vote did not have any interest at the com-
mencement of the case, the Eighth Circuit determined the disaster
payments did not constitute property of bankruptcy estate. 28 6

In Vote, the Eighth Circuit should have included the MLAP and
CDP payments as property of the bankruptcy estate. 28 7 The court
looked to § 541 of the Bankruptcy Code, which includes in the prop-
erty of the estate any legal or equitable interest the debtor possesses
at the time of filing his bankruptcy petition. 28 8 In order to determine
whether the payments should be included in the bankruptcy estate,
the Eighth Circuit examined Whether Vote had an interest, legal or
equitable, in the MLAP and CDP payments when he filed for Chapter
7 bankruptcy relief.28 9 The court in Vote looked to other decisions
when evaluating the interest of the debtor. 290 The court should have
classified the crop loss disaster payments as contingent interests and
included the payments in the bankruptcy estate. 29 1 Other courts have
classified crop loss disaster payments as contingent interests because

279. In re Vote, 276 F.3d 1024, 1024, 1025-26 (8th Cir. 2002).
280. Vote, 276 F.3d at 1026.
281. Omnibus Consolidated Appropriations Act, Pub. L. No. 106-113 (1999).
282. Vote, 276 F.3d at 1026.
283. Id.
284. In re Vote, 261 B.R. 439, 444 (B.A.P. 8th Cir. 2001), affd, 276 F.3d 1024 (8th

Cir. 2002).
285. Vote, 276 F.3d at 1024, 1026-27.
286. Id. at 1026-27.
287. See infra notes 294-449 and accompanying text.
288. 11 U.S.C. § 541 (2000) (determining what constitutes property of the bank-

ruptcy estate); Vote, 276 F.3d at 1026 (showing that the 8th Circuit looked to Title 11 of
the U.S.C. when deciding the issue).

289. Vote, 276 F.3d at 1024, 1026-27.
290. Id. at 1026-27.
291. See infra notes 294-311 and accompanying text.
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the payments were tied to pre-petition activities; the Eighth Circuit,
in Vote, should have followed the decisions of those courts.2 92 The
Eighth Circuit failed to find the connection between crop loss disaster
payments and other post-petition payments included as property of
the bankruptcy estate.2 93 In Vote, the Eighth Circuit should have
classified the crop loss disaster payments as contingent and included
the payments in the bankruptcy estate.

A. CONTINGENT INTERESTS SHOULD BE INCLUDED IN THE

BANKRUPTCY ESTATE

A right to receive payments can presently exist even though it
may be dependent on the occurrence of some future event.2 94 Contin-
gent interests, which are legal interests that may never vest or may
vest at some future date, are included in the bankruptcy estate. 29 5

Section 541 of the Bankruptcy Code includes in the bankruptcy estate
"all legal or equitable interests of the debtor in property as of the com-
mencement of the case."2 9 6 Requiring the debtor's pre-petition inter-
est, one which arises prior to the commencement of the bankruptcy
case, to be certain at the time of filing is contrary to the Bankruptcy
Code's inclusion of contingent interests in the bankruptcy estate. 29 7

Realistically, a debtor with an alleged contingent interest must wait
for post-petition realization to determine whether property received
post-petition, after the debtor filed his bankruptcy petition, was a con-
tingent interest at the time of filing.298

The inclusion of contingent interests in the bankruptcy estate was
addressed in 1966, when the United States Supreme Court decided
Segal v. Rochelle29 9 and concluded that property of the bankruptcy
estate should be defined broadly and that an interest characterized as
novel or contingent does constitute property of the bankruptcy estate
even though the satisfaction of the interest may be delayed.30 0 In Se-
gal, the Court stated that the loss-carryback refund was sufficiently
linked to pre-petition activities and should be included in the bank-
ruptcy estate. 30 1 Segal was decided prior to the adoption of the Bank-
ruptcy Code.30 2 At that time, any property that would impede the

292. See infra notes 319-65 and accompanying text.
293. See infra notes 366-449 and accompanying text.
294. Pitts, 64 AM. BAnKa. L.J. at 65.
295. 9A AM. JUR. 2D Bankruptcy § 1156 (1999).
296. 11 U.S.C. § 541 (2000).
297. Bankr. L. Letter at 7.
298. Id. at 4.
299. 382 U.S. 375 (1966).
300. Segal v. Rochelle, 382 U.S. 375, 379 (1966).
301. Segal, 382 U.S. at 380.
302. Vote, 261 B.R. at 442-43.
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debtor from making a fresh start had to be excluded from property of
the bankruptcy estate. 30 3 Today, under the Bankruptcy Code, the
debtor's fresh start is protected through statutory exemptions, grant-
ing the bankruptcy estate everything else. 30 4

Section 541 of the Bankruptcy Code should be interpreted
broadly.30 5 Congress intended property of the estate to be extremely
expansive.30 6 When evaluating the bankruptcy estate, almost every-
thing of value to a debtor is included - assets as well as interests. 30 7

All property, tangible or intangible, should be included in the bank-
ruptcy estate. 30 8 Every legal interest, even though contingent or non-
possessory, was intended by Congress to be included within the scope
of the bankruptcy estate. 30 9 Congress' intent to include contingent in-
terests in the bankruptcy estate has shaped decisions regarding
§ 541's scope.3 10 The scope of § 541 is expansive and should be inter-
preted liberally. 3 11

B. THE INTEREST IN CROP Loss DISASTER PAYMENTS SHOULD BE

CATEGORIZED As CONTINGENT AND INCLUDED IN THE

BANKRUPTCY ESTATE

Contingent interests are legal interests that may never be at-
tained or, alternatively, may be attained at some future date.3 12 The
very essence of a contingent interest is that it does not come into effect
until post-petition, if at all. 3 13 Thus, the essential question is whether
the interest relates to pre-petition activities. 3 14 If the interest relates
to pre-petition activities, courts should include the interests in the
bankruptcy estate; if the interest relates to post-petition activities,
courts should not include the interests in the bankruptcy estate. 3 15

The Eighth Circuit, in Vote, should have classified the crop loss disas-

303. In re Davis, 136 B.R. 203, 205 (Bankr. S.D. Iowa 1991).
304. Davis, 136 B.R. at 205.
305. Id. at 207.
306. In re Lemos, 243 B.R. 96, 98 (Bankr. D. Idaho 1999).
307. In re Lesmeister, 242 B.R. 920, 923 (Bankr. D. N.D. 1999).
308. Lesmeister, 242 B.R. at 923.
309. In re Ryerson, 739 F.2d 1423, 1425 (9th Cir. 1984).
310. See Davis, 136 B.R. at 205 (stating that § 541 of the Bankruptcy Code was

intended to be broad and includes all apparent interests of the debtor); Lemos, 243 B.R.
at 98 (noting that Congress intended the scope of the definition of property of the estate
to be broad); Lesmeister, 242 B.R. at 923 (stating that the bankruptcy estate is defined
broadly and includes virtually all of the debtor's interests); Ryerson, 739 F.2d at 1425
(maintaining that Congress' intention was to include all legal interests, even contingent
interests).

311. Davis, 136 B.R. at 207.
312. Id.
313. Bankr. L. Letter at 4.
314. Id.
315. See infra notes 319-449 and accompanying text.
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ter payments as contingent interests.a 16 Other courts have deter-
mined that crop loss disaster payments were related to pre-petition
activities and constituted property of the bankruptcy estate. 3 17 The
Eighth Circuit should have followed these decisions.3 18

1. Crop Loss Disaster Payments Are Contingent Interests And
Should Be Included In The Bankruptcy Estate

The qualifying events for the crop loss disaster payments in Vote
all occurred pre-petition. 3 19 Accordingly, the Eighth Circuit should
have labeled the crop loss disaster payments as contingent interests
and thus included them in the bankruptcy estate.3 20 In In re Le-
mos, 3 2 1 the United States Bankruptcy Court for the District of Idaho
focused its decision on the fact that the events qualifying a farmer for
crop loss disaster payments, specifically, growing of the crops that re-
sulted in losses, occurred pre-petition. 3 22 The legislation granting the
disaster payments to Lemos was enacted post-petition, but was re-
lated to the crop losses that transpired before filing.3 23 In Lemos, the
debtor ("Lemos") was a wheat and onion farmer who filed bankruptcy
on February 25, 1998.324 Eight months after the commencement of
the case, Congress implemented the Crop Loss Disaster Assistance
Program ("CLDAP"). 32 5 In order to qualify for the CLDAP payments,
Lemos had to show the local Farm Service Agency office that he re-
ceived crop loss payments from his indemnity insurance provider for
three of the previous five years.3 26

In Lemos, the regulations granting the crop loss disaster pay-
ments were enacted post-petition.3 27 Despite this, the bankruptcy
court in Lemos categorized the interest in the crop loss disaster pay-
ments as contingent. 3 28 The court stated that Congress regularly
adopts legislation granting subsidies to farmers relating to disaster
relief and therefore, the possibility of enactment of a farm subsidy pro-

316. See infra notes 319-449 and accompanying text.
317. See infra notes 319-65 and accompanying text.
318. See infra notes 319-65 and accompanying text.
319. Vote, 276 F.3d at 1026. Producers must have suffered 1999 crop year losses in

order to qualify for the MLAP and CDP payments. Id. Vote suffered losses for the 1999
year and subsequently filed for Chapter 7 bankruptcy on September 7, 1999. Id.

320. See infra notes 319-65 and accompanying text.
321. 243 B.R. 96 (Bankr. D. Idaho 1999).
322. In re Lemos, 243 B.R. 96, 98-100 (Bankr. D. Idaho 1999).
323. Lemos, 243 B.R. at 98.
324. Id. at 97.
325. Id.
326. Id.
327. Id. at 98.
328. Id. at 99.
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gram is contingent.32 9 The fact that the program may never be imple-
mented and the interest may never vest did not change its status as
part of the bankruptcy estate. 3 30 The court also reasoned that it was
purely because Lemos received indemnity payments for his wheat and
onion crops for the years 1994 through 1996 that he qualified for the
CLDAP payments.3 3 1 The court noted that if it were to allow Lemos
to retain the CLDAP payments, he would be receiving a benefit at the
expense of the creditors who aided him in qualifying for the
CLDAP.3 32 Thus, the payments were sufficiently linked to pre-peti-
tion activities and constituted property of the bankruptcy estate. 33 3

Similarly, in In re Lesmeister, 3 34 the United States Bankruptcy
Court for the District of North Dakota maintained that because all the
events granting the benefits (crop loss payments) to the debtor oc-
curred prior to filing the petition of bankruptcy, the CLDAP payments
should have been included in the bankruptcy estate. 335 The legisla-
tion in Lesmeister was enacted pre-petition, but the court stated that
at the time the legislation was passed, all events giving rise to the
crop loss disaster payments had already occurred. 3 36 According to the
court, the filing of an application for the payments was the only post-
petition act the debtor performed and the court characterized this act
as merely ministerial. 33 7

Crop loss disaster payments were also the issue in In re Boyett, 33 s

where the bankruptcy court maintained that crop loss payments re-
lated to pre-petition crop losses but filed post-petition were rooted in
the pre-bankruptcy past and should be included as property of the
bankruptcy estate. 339 In Boyett, the debtor filed for Chapter 7 relief
on February 16, 1999.3 40 Congress passed the legislation implement-
ing the CLDAP prior to the filing of the bankruptcy petition; however,
the Department of Agriculture officially enacted the regulations on
April 15, 1999, after the commencement of the bankruptcy case.34 1 In
Boyett, the court noted that all of the qualifying events for the disaster
payments took place prior to the commencement of the case and there-
fore, the debtor had an interest in the payments even though in actu-

329. Id.
330. Id.
331. Id. at 98.
332. Id. at 100.
333. Id.
334. 242 B.R. 920 (Bankr. D. N.D. 1999).
335. In re Lesmeister, 242 B.R. 920, 925 (Bankr. D. N.D. 1999).
336. Lesmeister, 242 B.R. at 925.
337. Id.
338. 250 B.R. 817 (Bankr. S.D. Ga. 2000).
339. In re Boyett, 250 B.R. 817, 822 (Bankr. S.D. Ga. 2000).
340. Boyett, 250 B.R. at 818.
341. Id.
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ality the payments did not yet exist.3 42 The court included the crop
loss disaster payments in the bankruptcy estate because the debtor
had an interest in them at the time he filed his bankruptcy
petition.

3 43

In In re Vote, the Eighth Circuit failed to recognize the crop loss

disaster payments as contingent; the court determined that the debtor

had only an expectation in receiving the payments that were not

therefore included in the bankruptcy estate.3 44 The court maintained

that until the legislation granting the disaster payments was enacted,
Vote had no right to the payments. 3 45 Vote filed his petition for Chap-
ter 7 Bankruptcy prior to the adoption of congressional legislation im-
plementing the crop disaster programs MLAP and CDP.3 46 The crop
loss disaster payments were for losses incurred in relation to 1999
crops.3 4 7 The Eighth Circuit reasoned that Vote had no perceivable
legal interest at the commencement of the case and that allowing the
Trustee to recover the payments would be expanding the rights of
Vote beyond what they were at the time of filing. 34 s

Unlike the court in Lemos, the Vote court failed to identify the
debtor's interest in the crop loss disaster payments as a contingent
interest despite the fact that Congress regularly enacted farm subsidy
programs to deal with crop losses. 349 The Eighth Circuit in Vote

maintained that Vote did not possess a "readily discernable legal in-

terest," a necessity to inclusion as property of the bankruptcy es-
tate.3 50 Understanding the inclusion of contingent interests in the

bankruptcy estate, the Eighth Circuit stated that Vote's interest in

the crop loss payments was only an expectation, not a contingent in-
terest. 3 51 Similar to Lemos, the regulations implementing the crop
disaster programs in Vote were adopted post-petition but related to
pre-petition activities - crop losses; however, the court in Vote did not

342. Id. at 822.
343. Id.

344. See infra notes 345-65 and accompanying text.

345. Vote, 276 F.3d at 1027.

346. Id. at 1026.
347. Id.

348. Id. at 1027 (stating that Vote had no interest in the payments at the time of
filing); id. at 1026 (quoting S. Rep. No. 95-989, at 82 (1978)).

349. Compare Lemos, 243 B.R. at 99 (declaring the enactment of federal legislation
dealing with crop losses as a contingent interest and therefore property of the bank-
ruptcy estate); with Vote, 276 F.3d at 1027 (maintaining that the debtor had no interest
at all in the crop loss payments prior to enactment of legislation).

350. Vote, 276 F.3d at 1027.
351. Id.
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include the payments in the bankruptcy estate as the Lemos court
did.

3 5 2

Like in Lemos, Lesmeister, and Boyett, the MLAP and CDP pay-
ments in Vote related to pre-petition events, which were crop
losses.3 53 Because the purpose of the payments in Vote was to com-
pensate farmers for pre-petition crop losses, the payments should
have been included in the bankruptcy estate regardless of the likeli-
hood of whether the payments would be granted. 3 54 However, unlike
Lemos and Boyett, where the courts included the crop loss disaster
payments in the bankruptcy estate, the Eighth Circuit in Vote disre-
garded the payments relations to pre-petition activities, stating that
the debtor had no interest until the legislation was passed and that
declaring otherwise would expand the debtor's rights to the payments
beyond what they were at the time of filing.3 55 In Lemos, the only
reason the debtor was entitled to the CLDAP benefits was because he
incurred crop losses in particular pre-petition years even though the
programs were adopted post-petition.3 56 Accordingly, the Lemos court
included the payments in the bankruptcy estate. 357 In Lesmeister, the
debtor possessed a right to the payments because all of the qualifying
events for the crop loss payments occurred pre-petition and therefore,
the court included the payments in the bankruptcy estate.3 58 The
debtor in Boyett also only qualified for the crop loss payments because
of crop losses which occurred pre-petition.3 59 The debtor's right to the
disaster payments existed regardless of the fact that he could not yet

352. Compare Lemos, 243 B.R. at 100 (finding that despite the fact that the regula-
tions granting the payments were adopted after the filing of the bankruptcy petition,
the payments are included in the bankruptcy estate); with Vote, 276 F.3d at 1026-27
(stating that the regulations were adopted after the commencement of the case and be-
cause of this, the debtor had no interest in the payments and they were not included in
the bankruptcy estate).

353. Compare Lemos, 243 B.R. at 98 (stating that the crop payments related to pre-
petition losses); and Lesmeister, 242 B.R. at 925 (stating that all the qualifying events,
crop losses, occurred prior to the commencement of the case); and Boyett, 250 B.R. at
822 (stating that the debtor planted crops which resulted in losses prior to filing the
bankruptcy petition); with Vote, 276 F.3d at 1026 (stating that the MLAP and CDP were
linked to 1999 crop losses, occurring prior to the commencement of the bankruptcy
case).

354. Bankr. L. Letter at 5.
355. Compare Lemos, 243 B.R. at 99 (declaring that the debtor possessed a contin-

gent interest in the crop payments because of the relation to pre-petition crops); and
Boyett, 250 B.R. at 822 (maintaining that the debtor had an interest in the payments
because he grew crops which resulted in losses pre-petition and this interest existed
even though enjoyment of it was postponed until post-petition); with Vote, 276 F.3d at
1026-27 (stating that Vote had no interest in the payments and ruling in favor of the
trustee would expand rights beyond what Vote possessed at the time of filing).

356. Lemos, 243 B.R. at 98.
357. Id. at 99.
358. Lesmeister, 242. B.R. at 924-25.
359. Boyett, 250 B.R. at 822.
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realize the payment.360 The Eighth Circuit in Vote, however, catego-
rized the debtor's interest in the crop loss disaster payments as merely
an expectation, which did not rise to an interest includable in the
bankruptcy estate.3 6 1

The Eighth Circuit in Vote should have categorized the crop loss

disaster payments as contingent interests because Vote suffered the

crop losses pre-petition and thus satisfied the payment qualifica-
tions. 36 2 Because the payments should have been characterized as

contingent interests, the court should have included them in the bank-
ruptcy estate despite the fact that, by their very nature, they may

never be realized. 36 3 By failing to include the crop loss payments in
the bankruptcy estate, the Eighth Circuit allowed Vote to receive an
unjustified windfall. 3 64 The court discharged the debts which the pay-
ments were designed to cover. 36 5

2. Crop Loss Disaster Payments Should Be Seen As Analogous to

Other Post-Petition Payments Which Have Been Included
In The Bankruptcy Estate

Crop loss disaster payments received post-petition are analogous

to other post-petition payments which courts have included in the
bankruptcy estate.3 66 In both, the payments relate to pre-petition ser-

vices and therefore satisfy the standard set out by the Supreme Court
in Segal v. Rochelle3 67 - interests sufficiently linked to the pre-bank-
ruptcy past constitute property of the bankruptcy estate. 3 68 Accord-
ingly, the Eighth Circuit should have included the crop loss disaster
payments in Vote in the bankruptcy estate. 3 69

a. Commissions

In In re Parsons, 370 real estate commissions received post-petition

were included in the bankruptcy estate because the debtor possessed

360. Id.
361. Vote, 276 F.3d at 1026.
362. See supra notes 319-65 and accompanying text.
363. See supra notes 319-65 and accompanying text.
364. Bankr. L. Letter at 5.
365. Id.
366. See infra notes 366-449 and accompanying text.
367. 382 U.S. 375 (1966).
368. See infra notes 370-449 and accompanying text (showing the relation between

crop loss disaster payments and other post-petition payments); Segal v. Rochelle, 382

U.S. 375, 380 (1966) (identifying the standards set out by the Supreme Court regarding
property of the bankruptcy estate).

369. See infra notes 370-449 and accompanying text.
370. 262 B.R. 475 (B.A.P. 8th Cir. 2001), affd 280 F.3d 1185 (8th Cir. 2002).
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an interest in the commissions before filing bankruptcy. 3 7 1 Once
again, the events leading to the commissions all occurred pre-petition
when all of the sales contracts were signed and executed. 372 The court
disregarded Parsons' argument that she had to perform post-petition
services in order for the sales to close and the commissions to be dis-
tributed, reasoning that when a ready, willing, and able buyer is pro-
duced, the commission is earned; each of these occurred pre-
petition.3 73 The court reasoned that because all of the events leading
to the commissions occurred pre-petition, the debtor possessed an in-
terest in the commissions pre-petition and therefore, the commissions
must be included in the bankruptcy estate.3 74

Courts have also included insurance commissions in the bank-
ruptcy estate. 3 75 In In re Wu, 3 7 6 the requirement of post-petition ser-
vices was the main factor in determining whether commissions are
includable in the estate. 37 7 The debtor in Wu, an insurance agent,
was under contract to receive commissions from new policies as well
as from renewals. 3 78 Renewal commissions from policies sold before
filing of the bankruptcy petition were paid to the debtor up to twenty-
one months after commencement of the case.3 79 The Ninth Circuit
Bankruptcy Appellate Panel reasoned that if no post-petition services
were required by the employment contract to receive the commissions,
then the commissions were sufficiently linked to pre-petition activi-
ties.38 0 Therefore, the court determined that because post-petition
services by the debtor were required, the commissions attributable to
those services were not to be included in the estate, but if they were
not required, then the entire amount of commissions was includable in
the bankruptcy estate. 38 l

In Vote, the Eighth Circuit did not recognize the analogy between
commissions, which other courts have included in the bankruptcy es-
tate, and crop loss disaster payments.3 82 The Eighth Circuit failed to
see the significance of the pre-petition qualifying events and therefore
did not classify the crop loss disaster payments as one of Vote's inter-

371. In re Parsons, 262 B.R. 475,479 (B.A.P. 8th Cir. 2001), affd 280 F.3d 1185 (8th
Cir. 2002).

372. Parsons, 262 B.R. at 479.
373. Id.
374. Id.
375. See infra notes 376-84 and accompanying text..
376. 173 B.R. 411 (B.A.P. 9th Cir. 1994).
377. In re Wu, 173 B.R. 411, 414-15, (B.A.P. 9th Cir. 1994).
378. Wu, 173 B.R. at 412-13.
379. Id. at 413.
380. Id. at 414, 416.
381. Id. at 414-15.
382. See infra notes 385-91 and accompanying text.
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ests present at the commencement of the case.38 3 Vote received the
crop loss disaster payments post-petition but the payments were tied
to pre-petition activities - 1999 crop losses. 38 4

Analogous to Parsons, all but one of the qualifying events in Vote
took place pre-petition. 38 5 Except for the sale closing, all of the activi-
ties qualifying the debtor for the real estate commission in Parsons
occurred pre-petition. 38 6 Similarly in Vote, all of the qualifying events
occurred pre-petition except for the official enactment of the subsidy
program, which occurred post-petition.38 7 Unlike Parsons, the Eighth
Circuit in Vote concluded that post-petition crop loss disaster pay-
ments were not to be included in the bankruptcy estate. 38 8 Like Wu,
in Vote, the debtor did not have to perform any post-petition services
to receive the payments. 38 9 Vote did apply for the CDP payments five
months after filing for bankruptcy; however in Boyett, the court char-
acterized the post-petition application for payments as ministerial.390

Contrary to Wu, the Eighth Circuit in Vote did not see the importance
of the payments relation to pre-petition activities and ruled that the
payments did not constitute property of the bankruptcy estate. 3 9 1

b. Tax Refunds and Earned Income Credits

Tax refunds and Earned Income Credits have also been character-
ized as property of the bankruptcy estate.3 9 2 The United States Su-
preme Court in Segal included tax refund claims in the bankruptcy

383. See infra notes 385-91 and accompanying text.
384. In re Vote 276 F.3d at 1026.
385. Compare Parsons, 262 B.R. at 479 (stating that the only remaining activity was

closing of the sales); with Vote, 276 F.3d at 1026 (stating that only remaining event was
passage of the Appropriations Act).

386. Parsons, 262 B.R. at 479.
387. Vote, 276 F.3d at 1026.
388. Compare Parsons, 262 B.R. at 479 (stating that the commissions received post-

petition were included in the bankruptcy estate because the debtor possessed an inter-
est in them prior to filing bankruptcy); with Brief of Appellant at 4, In re Vote, 276 F.3d
1024 (8th Cir. 2002) (No. 01-2203) (stating that the debtor had completed all the qualifi-
cation requirements).

389. Compare Wu, 173 B.R. at 413 (stating that the contract does not require post-
petition services and the policies producing the commissions were sold pre-petition);
with Vote, 261 B.R. at 440 (stating that the debtor suffered 1999 crop losses and was
enrolled in the seven year production contract, all the qualifying events for the crop loss
payments).

390. Vote, 261 B.R. at 440 (stating that Vote applied on February 1, 2000 for the
CDP program); Boyett, 250 B.R. at 822 (stating that completing the application post-
petition was merely a ministerial act).

391. Compare Wu, 173 B.R. at 414-15 (concluding that the payments linked to pre-
petition services are included in the bankruptcy estate); with Vote, 276 F.3d at 1026
(stating that if the court were to rule according to the basis of sufficiently being rooted
in the pre-bankruptcy past, it would be giving the trustee more rights than the debtor
had when he filed his bankruptcy petition).

392. See infra notes 393-410 and accompanying text.
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estate. 39 3 The Segals, as debtors, applied for and obtained the re-
funds post-petition, but the refunds were tied to losses suffered pre-
petition.39 4 The Segal court emphasized that interests should not be
excluded merely because they are novel or contingent. 39 5 The court
reiterated that the fact that the interest may not be enjoyed by the
debtor until a future date should not disqualify the interest as one to
be included in the bankruptcy estate. 396 The Court concluded that the
refunds were property of the estate because they were sufficiently
linked to pre-bankruptcy activities and that by including the refunds
in the estate, the debtor's ability to accumulate new wealth would not
be impeded.

39 7

Similarly, EICs are paid to the recipients in a like fashion as tax
refunds. 398 In In re Davis, 39 9 the bankruptcy court concluded that the
debtor clearly had an interest in the Earned Income Credit ("EIC")
and therefore determined the interest constituted property of the
bankruptcy estate.400 The debtor in Davis filed Chapter 7 bankruptcy
and listed the EIC on her financial statement as being owed to her.40 1

The Davis court distinguished Segal by stating that when Congress
implemented the new Bankruptcy Code, it intended all property, even
property required for the debtor to make a fresh start, to be included
in the bankruptcy estate. 40 2 The court maintained that individuals
hold interests in EICs if they meet the requirements regardless of
when they receive the payment.40 3 The court declared that generally,
the debtor undoubtedly holds an interest in EICs because as long as
the debtor meets the eligibility requirements, he may file a tax return
to receive the credit or request an advance payment.40 4 The Davis
court reasoned that because the bankruptcy estate consisted of all in-
terests of the debtor and the debtor had an interest in the EIC, the
EIC constituted property of the estate. 40 5

393. Segal v. Rochelle, 382 U.S. 375, 380 (1966). The Supreme Court decided Segal
pursuant to the Bankruptcy Act, which was enacted to recover anything of value to the
debtor for payment of creditors. Segal, 382 U.S. at 379.

394. Segal, 382 U.S. at 376.
395. Id.
396. Id. at 380.
397. Id.
398. In re Davis, 136 B.R. 203, 207 (Bankr. S.D. Iowa 1991).
399. 136 B.R. 203 (Bankr. S.D. Iowa 1991).
400. In re Davis, 136 B.R. 203, 207 (Bankr. S.D. Iowa 1991).
401. Davis, 136 B.R. at 205.
402. Id. at 207.
403. Id.
404. Id.
405. Id. at 205 (stating that § 541 of the Bankruptcy Code includes all of the

debtor's interests); id. at 207 (maintaining that the debtor has an interest in the EIC
and the EIC constitutes property of the bankruptcy estate).
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Like Segal, in Vote, the payments at issue were embedded in the
past; just as the refunds in Segal were tied to losses suffered pre-peti-
tion, the crop loss disaster payments were tied to crop losses suffered
pre-petition. 40 6 But, unlike Segal, the court in Vote ruled that the
debtor had no interest in the payments, and that did not therefore
constitute property of the estate.40 7 Unlike in Davis, the Eighth Cir-
cuit in Vote disregarded the linkage to pre-petition losses in evaluat-
ing the status of the payments; the court focused purely on the post-
petition enactment of legislation implementing the disaster pro-
grams. 40 The Court in Segal stated that "contingency in the abstract
is no bar" to acquiring an interest and the fact that the interest may
ultimately be worth nothing should not change its status as property
of the bankruptcy estate.40 9 In Vote, the Eighth Circuit maintained
that Vote had a mere expectation that his losses would generate reve-
nue at some point in the future, and therefore, excluded the payments
from the bankruptcy estate."' 0

c. Termination Payments

In the Ninth Circuit case of In re Ryerson,4 1 1 the debtor was enti-
tled to termination payments under his employment contract; how-
ever, the debtor filed bankruptcy prior to the termination of his
employment, nine months later.4 12 The court determined that the
debtor held a contingent interest in the termination payments at the
time of filing bankruptcy. 4 13 The court emphasized the characteris-
tics of contingent interests by saying that "it is the nature of a contin-
gent interest that it may never take effect in possession because of the
failure of the specified event to occur."4 14 The insurance company cal-
culated the termination payments by multiplying a commission by a

406. Compare Segal, 382 U.S. at 376, 380 (stating that the refunds were tied to
losses suffered pre-petition and therefore are rooted in the pre-bankruptcy past and
should be included in the estate); with Vote, 276 F.3d at 1026 (stating that the disaster
payments were linked to 1999 crop losses, pre-petition).

407. Compare Segal, 382 U.S. at 380 (declaring the loss refunds as property of the
estate) with Vote, 276 F.3d at 1026, 1027 (maintaining that the debtor had no interest in
the payments and therefore they were not included in the bankruptcy estate).

408. Compare Davis, 136 B.R. at 205, 207 (stating that the EIC is based on wages,
salaries, etc. and if the debtor meets the requirements they clearly have an interest in
the EIC); with Vote, 276 F.3d at 1026-27 (maintaining that an argument based on the
payments being rooted in the past does not have validity because it would be giving the
trustee more rights than the debtor).

409. Segal, 382 U.S. at 380.
410. Vote, 276 F.3d at 1026.
411. 739 F.2d 1423 (9th Cir. 1984).
412. In re Ryerson, 739 F.2d 1423, 1424 (9th Cir. 1984).
413. Ryerson, 739 F.2d at 1425.
414. Id. at 1425 n.1.
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factor based on length of service to the company. 4 15 The court charac-
terized the interest in the termination payments in Ryerson as not
truly contingent because termination was an event certain to occur.4 16

Therefore, the Ninth Circuit included the termination payments in
the bankruptcy estate. 4 17

Contrary to the Ninth Circuit in Ryerson, the fact that a contin-
gent interest may never come into effect is exactly the reason why the
Eighth Circuit in Vote determined that there was not an interest at
the time of filing - Vote had only a hope that his failure to plant any
crops might generate profits in the future.4 18 In Ryerson, the Ninth
Circuit referred to Congress' intent to include all interests, even con-
tingent interests, in the bankruptcy estate. 41 9 The Ryerson court
noted that even if the contingent interest may never vest, the interest
is still present at the time of filing and should be included in the bank-
ruptcy estate. 4 20 In Vote, the Eighth Circuit stated that Vote had no
interest, only an expectation of receiving the interest, at the com-
mencement of the case.4 2 1 The Eighth Circuit distinguished Vote by
stating that, in other cases, the debtor's interests had some potential
value; however, Vote's interest in the crop loss disaster payments ac-
tually became valuable post-petition.4 22

d. Trust Remainder

According to the Eighth Circuit Bankruptcy Appellate Panel in In
re Potter,4 23 interests that are included in the bankruptcy estate
should not be limited to the amount of the interest at the commence-
ment of the case.4 24 The debtor in Potter was the contingent benefici-
ary of a trust and claimed that his interest in the trust at the time of
filing bankruptcy was zero because it was contingent. 42 5 The court
included in the bankruptcy estate the change in the value of the inter-
est maintaining that any increase in value of property benefits the

415. Id. at 1424-25.
416. Id. at 1425 n.1.
417. Id. at 1424-25.
418. Compare Ryerson, 739 F.2d at 1425 & n.1 (declaring that Congress intended to

include contingent interests in the bankruptcy estate even though enjoyment is post-
poned and that the very nature of contingent interests are that they may never vest);
with Vote, 276 F.3d at 1026 (maintaining that the debtor did not possess an interest at
the time of filing but only an expectation that he would receive benefits for his losses)
(emphasis added).

419. Ryerson, 739 F.2d at 1425.
420. Id. at 1425 n.1.
421. Vote, 276 F.3d at 1026-27.
422. Id.
423. 228 B.R. 422 (B.A.P. 8th Cir. 1999).
424. In re Potter, 228 B.R. 422, 424 (B.A.P. 8th Cir. 1999).
425. Potter, 228 B.R. at 423.
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trustee, not the debtor. 42 6 The court noted that the estate's interest in
an asset was nothing short of the entire asset, which included any
appreciation in value that accrued after the commencement of the
case.4 27 The court reasoned that even though the debtor may not sur-
vive the life beneficiary of the trust and the interest may never there-
fore vest, the interest should be included in the property of the
bankruptcy estate. 4 28

Similar to the Eighth Circuit BAP in Potter, in Vote, the interest
appreciated post-petition even though the payments were valued at
zero. 429 The Eighth Circuit in Vote held contrary to the court in Potter
by concluding that the payments had no value at the time of filing
because the legislation had not been passed, and that as a result, the
debtor possessed no interest; therefore, the payments were not in-
cluded in the bankruptcy estate.4 30 In Potter, the court did not agree
with the debtor's argument that the bankruptcy estate would be re-
ceiving a greater interest than what the debtor possessed at the time
filing, noting that pursuant to the Bankruptcy Code, the bankruptcy
estate's interest includes any increase in value that may occur post-
petition. 43 1 In Vote, the Eighth Circuit made the argument, contrary
to Potter, that if the court were to include the payments in the bank-
ruptcy estate because of the relation to pre-petition activities, the
court would be granting the bankruptcy estate a greater interest than
what Vote possessed at the time of filing. 43 2

e. Fishing Quotas

In In re Schmitz, 43 3 nineteen months after the debtor filed his
petition for bankruptcy, Congress enacted regulations which imple-
mented a policy of fishing quotas based on the weight of the fisher-
man's legal landing during a specific period of time.434 The quotas
were linked to future fishing and established a yearly limit on the

426. Id. at 424.
427. Id.
428. Id.
429. Compare Potter, 228 B.R. at 423, 424 (stating that the debtor viewed the value

of the trust interest at the time of filing as zero but it would presumably appreciate in
the future when it vested); with Vote, 276 F.3d at 1027 (stating that the crop loss disas-
ter payments had no value until legislation was passed post-petition).

430. Compare Potter, 228 B.R. at 424 (stating that the estate acquires the entire
interest in the asset including all increases in value); with Vote, 276 F.3d at 1026, 1027
(declaring that until the legislation was passed the debtor had no interest in the crop
loss disaster payments).

431. Potter, 228 B.R. at 424.
432. Vote, 276 F.3d at 1026.
433. 270 F.3d 1254 (9th Cir. 2001).
434. In re Schmitz, 270 F.3d 1254, 1255 (9th Cir. 2001).
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amount of fish one could catch.43 5 The Ninth Circuit in Schmitz rea-
soned that because the regulations implementing the fishing quota
plan were enacted post-petition, the profits received from the sale of
the quotas were not to be included in the bankruptcy estate.4 36 The
court reasoned that until the regulations were passed and the debtor's
application for the quotas was approved, the debtor's past fishing
practices should not come into play.4 37 The court maintained that the
debtor had, at best, an expectation that regulations would be imple-
mented and that he would eventually qualify to receive profits from
sales occurring pursuant to the quotas.4 38 The court declared that a
mere hope that Congress would pass legislation was not on the same
level as receipt of'an existing property interest.4 39 Therefore, the
court in Schmitz held that the fishing quotas did not constitute prop-
erty of the bankruptcy estate because the debtor did not have an inter-
est in the quotas at the commencement of the bankruptcy case.4 4 0

Despite the reliance on In re Schmitz by the Eighth Circuit in
Vote, the cases are not analogous. 44 1 In Schmitz, the fishing quotas
were directly linked to post-petition fishing activities, not to pre-peti-
tion events, such as the crop losses in Vote. 44 2 The fishing quotas gov-
erned the amount of fish Schmitz could catch in the future, not what
he could have caught in the past.44 3 In Vote, the crop loss disaster
payments compensated Vote for pre-petition crop losses.4 44 However,
notwithstanding these differences, the court in Vote, like the Schmitz
court, maintained that Vote had a mere expectation that the regula-
tions would be enacted and therefore had no interest in the payments
at the time of filing. 445

The Eighth Circuit, in Vote, should have detected the analogy be-
tween other post-petition payments and the crop loss disaster pay-
ments at issue and should have included the payments in the
bankruptcy estate.4 46 Overall, the Eighth Circuit in Vote should have

435. Schmitz, 270 F.3d at 1255.
436. Id. at 1256.
437. Id. at 1257.
438. Id.
439. Id. at 1258.
440. Id.
441. See infra note 442 and accompanying text.
442. Compare Schmitz, 270 F.3d at 1255 (stating that the fishing quotas were

linked to future fishing activities); with Vote, 276 F.3d at 1026 (declaring that the
MLAP and CDP payments were adopted to compensate farmers for their crop losses in
1999).

443. Schmitz, 270 F.3d at 1258.
444. Vote, 276 F.3d at 1026.
445. Compare Schmitz, 270 F.3d at 1256 (maintaining that the fishing quotas did

not constitute property of the estate); with Vote, 276 F.3d at 1027 (stating that Vote had
no interest in the crop loss payments prior to the enactment of the legislation).

446. See supra notes 366-449 and accompanying text.
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characterized the MLAP and CDP payments as contingent and there-
fore included the payments in the bankruptcy estate because the
MLAP and CDP payments were linked to pre-petition crop losses, but
were contingent on the enactment of the post-petition regulations.44 7

Furthermore, the crop loss payments were linked more directly to
Vote's pre-bankruptcy past than to his post-petition financial life. 44 s

Considering the Bankruptcy Code is to be construed broadly to include
contingent interests, the Eighth Circuit in Vote should have included
the MLAP and CDP payments in the bankruptcy estate.4 4 9

CONCLUSION

In In re Vote, 450 the Eighth Circuit determined that Vote did not
possess any interest in Market Loss Assistance Program ("MLAP")
and Crop Disaster Program ("CDP") payments as of the commence-
ment of the bankruptcy case and that therefore, such payments were
not includable in the bankruptcy estate. 4 51 The court examined the
scope of legal and equitable interests under the Bankruptcy Code and
determined the crop loss disaster payments did not constitute legal or
equitable interests to be included in the bankruptcy estate. 45 2 Con-
trary to the Supreme Court's ruling in Segal v. Rochelle,4 5 3 where the
Court considered loss-carryback refunds as property of the bank-
ruptcy estate because the debtor possessed an interest at the time of
filing, the Eighth Circuit found that Vote did not hold an existing in-
terest at the commencement of the bankruptcy proceedings. The court
reasoned that because Congress enacted the regulations granting the
payments post-petition, Vote merely maintained an expectation that
he might receive compensation for his crop losses in the future.4 54 In
reaching its decision, the Eighth Circuit in Vote relied on the Ninth
Circuit's decision in In re Schmitz, 45 5 where profits from fishing quo-
tas obtained post-petition did not constitute property of the bank-
ruptcy estate because the debtor had mere expectations of receiving

447. See supra notes 294-449 and accompanying text (explaining why the Eighth
Circuit should have characterized the crop loss disaster payments in Vote as contingent
and included the payments in the bankruptcy estate); Bankr. L. Letter at 3 (referencing
the Eighth Circuit's decision in Vote showing the link between pre-petition activities
and the crop loss disaster payments).

448. Bankr. L., Letter at 5 (commenting on the Eighth Circuit's decision in Vote).
449. See supra notes 294-449 and accompanying text (examining why the payments

were contingent); Bankr. L. Letter at 1 (stating that contingent interests are includable
in the bankruptcy estate).

450. 276 F.3d 1024 (8th Cir. 2002).
451. In re Vote, 276 F.3d 1024, 1026-27 (8th Cir. 2002).
452. Vote, 276 F.3d at 1027.
453. 382 U.S. 375 (1966).
454. Vote, 276 F.3d at 1026.
455. 270 F.3d 1254 (9th Cir. 2001).
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the profits. 45 6 Because Congress enacted the legislation granting the
crop loss disaster payments post-petition, the court declared that Vote
had no interest in those payments and therefore excluded them from
the bankruptcy estate.4 5 7

A purpose of § 541(a)(1) of the Bankruptcy Code is to obtain eve-
rything of value that the debtor possesses for the bankruptcy estate to
satisfy debts. 4 58 The crop loss disaster payments in Vote were directly
linked to the debtor's pre-bankruptcy past. Vote, as the debtor, would
not have received the payments if he had not suffered crop losses in
1999. Instead, Vote received an unjustified windfall which allowed
him to retain the crop loss disaster payments while being discharged
of his debts that were linked to the same 1999 crop losses. In essence,
Vote retained profits without having to pay any debts.

Bankruptcy discharges the debtor from any debts and enables the
debtor to reestablish himself. In Vote, the Eighth Circuit gave Vote
more than the ability to make a fresh start; rather, the court granted
him more than he would have as a farmer without debt. Bankruptcy
relieved Vote of his debt and the Eighth Circuit gave Vote the crop loss
disaster payments that should have been relegated to pay the debts
and expenses. Vote received the best of both worlds.

The Eighth Circuit's decision in Vote did nothing to clarify the
boundaries of a bankruptcy estate. Bankruptcy trustees will continue
to go to court to determine whether payments should be turned over to
the estate and paid to creditors. The Eighth Circuit failed to set a
distinct boundary by using some of the same arguments that have
been criticized by courts in the past. The issue of what constitutes
property of the estate, particularly whether federal crop loss disaster
payments are property of the estate, will continue to consume a signif-
icant portion of bankruptcy courts' time. In the essence of judicial
economy, a bright-line rule must emerge. Controversies regarding the
inclusion of property in a bankruptcy estate will always exist; how-
ever, crop loss disaster payments are common occurrences in our agri-
cultural economy and courts should set a standard regarding such
payments to ensure that they constitute property of the bankruptcy
estate.

Tamara D. Wells - '04

456. Vote, 276 F.3d at 1027.
457. Id.
458. Bankr. L. Letter at 1.
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