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INTRODUCTION

As courts and scholars regularly remind us, choice-of-law doctrine
in the United States underwent a sea of change during the latter half

of the last century. The modern methods of selecting law represent a
fundamentally different way of thinking about the choice-of-law prob-
lem. The new thinking most clearly manifests itself in the field of

torts. Whereas the classical method focused almost exclusively on
where the tort occurred, the modern methods focus more on who was
involved in the alleged tort. Thus, courts applying the modern choice-
of-law methods are much more likely to select the law of the jurisdic-
tion where the parties reside than the law of the place of the tort.1

Of course, to every rule there is an exception. Even under the

modern methods there are certain issues for which courts continue to

apply the law of the place where the tort occurred. The most notable
of these issues are those concerning a party's conduct. If the state of
conduct has a law regulating how the tortfeasor or victim is supposed
to act in the particular situation, courts will apply that standard
rather than the law of the parties' residence. 2 In fact, this preference
for the conduct-regulating law of the conduct state is virtually abso-
lute, winning out even over the law of other interested states. Courts
as a practical matter recognize a "conduct-regulating exception" to the
normal interest-based choice-of-law methods.

This article has two main goals. First, it will demonstrate that a

conduct-regulating exception indeed does exist. Although most of the
commentary focuses exclusively on the numerous New York cases
dealing with the issue,3 a review of cases across the nation reveals

t Professor of Law and Wyatt, Tarrant & Combs Fellow, Louis D. Brandeis
School of Law at the University of Louisville. J.D. 1984, University of Illinois College of
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1. See, e.g., LEA BRILMAYER, CONFLICT OF LAWS 85 (2d ed. 1995) (discussing tradi-
tional interest analysis).

2. See infra notes 54-68 and accompanying text.
3. For a small sample of these discussions, see Patricia Youngblood Reyhan, Con-

flict of Laws, 51 SYRACUSE L. REV. 351, 361 (2001); Kermit Roosevelt III, The Myth of
Choice of Law: Rethinking Conflicts, 97 MICH. L. REV. 2448, 2487 n.177 (1999); Harold
P. Southerland, Sovereignty, Value Judgments, and Choice of Law, 38 BRANDEIS L.J.
451, 498 (2000); Stewart E. Sterk, The Muddy Boundaries Between Res Judicata and
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that courts across the land treat conduct-regulating rules differently
than loss-allocating rules in the choice-of-law process. Second, the ar-
ticle will attempt to justify the existing exception based on choice-of-
law policy.

Part I provides a background, discussing the per se conduct-regu-
lating exception that existed under the classical approach to choice of
law. Part II shows how courts have carried over a similar exception
into the modern interest-based approaches. Even though there is very
little discussion of conduct-regulating rules in case law or literature,
courts continue to turn to the law of the conduct state to gauge
whether a party's conduct was proper, usually without even consider-
ing the interests of the other connected states. For all intents and
purposes, then, the modern interest-based choice-of-law methods pre-
serve the exception for conduct-regulating rules that was explicitly set
out in the classical approach.

Part III explores whether the conduct-regulating exception that
exists in case law can be justified. Although a general exception for all
conduct-regulating rules is not defensible, sound policy considerations
do support an absolute preference for the conduct-regulating law of
the conduct state in certain particular circumstances. After defining
the logical parameters of the exception, Part III.B defines what it
means for a rule to be conduct-regulating for purposes of the
exception.

At the outset, it might prove helpful to settle on a few conventions
to simplify the discussion. This article will use the term "state" to re-
fer to all political subdivisions that have their own substantive law.
Except where the context makes it clear that the discussion applies
only to the states of the United States, such as in the discussion of the
due process and full faith and credit limitations on choice of law,4 a
"state" can also be a foreign nation, Canadian province or Australian
state, or the national government in a federal system.5 Second, the
article will employ the abbreviation "CS" to refer to the state where
the conduct giving rise to the tort claim occurred. Finally, the article
will use the abbreviation "OS" to refer to the other state whose law is
being considered in the choice-of-law decision. Of course, depending
on the circumstances, there might be more than one other state whose

Full Faith and Credit, 58 WASH & LEE L. REV. 47, 73 n.93 (2001) and William Tetley, A
Canadian Looks at American Conflict of Law Theory and Practice, Especially in the
Light of the American Legal and Social Systems (Corrective vs. Distributive Justice), 38
COLUM. J. TRANSNAT'L L. 299, 365 (1999). Other treatises and articles discussing con-
duct-regulating rules will be cited throughout this article.

4. See infra notes 71-72, 76-77 and accompanying text.
5. Of course in a federal system, a choice between national and regional (state or

provincial) law is governed by different rules and typically raises the problem of
preemption.
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law is under consideration. In these situations, OS will refer to all
candidate states other than CS unless otherwise specified. Although
these conventions may take a while to get used to, they help to reduce
the verbiage of the discussion.

I. THE CONDUCT-REGULATING EXCEPTION UNDER
THE CLASSICAL APPROACH

From the late nineteenth century through the middle of the twen-
tieth, choice-of-law in the United States was extremely uniform.
Courts used a highly territorial methodology that evolved from the
writings of legal scholars such as Ulric Huber, Frederich von Savigny,
Joseph Story, and Joseph Beale. 6 The classical choice-of-law-method
focused its efforts on determining where the claim or defense in ques-
tion "vested." A central axiom of the approach was that the state in
which the right vested had exclusive authority to define the scope, and
even the existence, of that right. 7 In most cases, a right vested in the
state where certain key events giving rise to the right occurred.

This strictly territorial approach is reflected in the highly influen-
tial first RESTATEMENT OF CONFLICT OF LAWS.8 The first Restatement
dominated United States choice of law for the first half of the twenti-
eth century. Although most states have abandoned its approach in
tort cases, something resembling the first Restatement still remains
in force in ten states in tort.9

The first Restatement's general choice-of-law rules for tort cases
are set out in sections 377 to 390. For most issues, these sections call
for use of the law of the place of the "wrong." As a practical matter,
this standard usually results in use of the law of the state where the
defendant acted and the plaintiff suffered an injury. However, it is
quite common for a defendant's acts in one state to result in injury in a

6. JOSEPH H. BEALE, THE CONFLICT OF LAWS (1935); JOSEPH STORY, COMMENTA-
RIES ON THE CONFLICT OF LAWS 28-36 (Redfield ed. 1865) (Story's theories borrowed
heavily from Huber); FREDERICH VON SAVIGNY, A TREATISE ON THE CONFLICT OF LAWS

(1869).
7. BRILMAYER, supra note 1, at 20-22 (discussing BEALE).
8. RESTATEMENT (FIRST) OF CONFLICT OF LAWS (1934) [hereinafter FIRST

RESTATEMENT].

9. Symeon C. Symeonides, Choice of Law in the American Courts in 2000: As the
Century Turns, 49 AM. J. COMP. L. 1 (2001) [hereinafter Symeonides Survey]. Although
Dean Symeonides also published a 2001 survey, no states changed their choice-of-law
methods during that one-year period, and so the charts in the 2000 survey continue to
apply. Symeon C. Symeonides, Choice ofLaw in the American Courts in 2001: Fifteenth
Annual Survey, 50 AM. J. COMP. L. 1, 5 (2002). Classifying state choice-of-law methodol-
ogies is a notoriously inexact science, as Dean Symeonides himself admits. Id. Al-
though people may disagree concerning particular states, Dean Symeonides's annual
surveys are an invaluable aid in determining the present state of conflicts law in this
country.
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different state. Products liability cases are perhaps the most common
example, where a product that is designed and manufactured in one
state causes injury elsewhere. Other sorts of cases likewise involve
acts and injuries in separate states, such as defamation cases involv-
ing the mass media and plane or train wrecks. In cases where the
accident and injury are in separate states, section 377 of the first Re-
statement defines the place of the wrong not as the place where the
wrongful act occurred, but instead as the place where the last event
necessary to make defendant liable took place. 10 The last event is al-
most always the victim's injury. The rule of section 377 flows natu-
rally from the vested rights axiom of the first Restatement, under
which the tort does not exist until all events necessary to make the
defendant liable have taken place. 1 '

On the other hand, the first Restatement contains several excep-
tions to this general principle. The most important for present pur-
poses is section 380(2), which provides:

Where by the law of the place of wrong, the liability-creating
character of the actor's conduct depends upon the application
of a standard of care, and such standard has been defined in
particular situations by statute or judicial decision of the law
of the place of the actor's conduct, such application of the
standard will be made by the forum.

This section establishes a broad exception for certain conduct-regulat-
ing rules. A state statute or common law rule that specifies how a
person is supposed to act in a given situation will be applied to all tort
claims arising from that conduct, regardless of where the resulting in-
jury occurs. Section 380(2) typically applies in a case where plaintiff
argues that the defendant's conduct is negligent per se because it vio-
lates a standard set by positive law. 12

Application of the rule of section 380(2) results in an interesting
and curious hybrid of laws. The law of the state of injury continues to
govern most issues in the case, including the basic elements of the
particular tort claim. The law of CS becomes a factor only if the injury

10. Section 377 provides that "The place of wrong is in the state where the last
event necessary to make an actor liable for an alleged tort takes place." FIRST RESTATE-
MENT § 377.

11. Compare FIRST RESTATEMENT § 377, with Federal Torts Claims Act, 28 USC
§ 1346 (under the federal statute, the law of the place of the act or omission, not the
place of injury, governs). The government is liable for:

... injury or loss of property, or personal injury or death caused by the negli-
gent or wrongful act or omission of any employee of the Government while act-
ing within the scope of his office or employment, under circumstances where
the United States, if a private person, would be liable to the claimant in accor-
dance with the law of the place where the act or omission occurred.

Federal Tort Claims Act, 28 U.S.C. § 1346(b)(1) (2002) (emphasis added).
12. FIRST RESTATEMENT § 380 cmt. b.
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state establishes a negligence standard. 13 In that case, the court must
refer to the law of CS, but only on the narrow issue of whether defen-
dant's acts are per se unreasonable because they violated the standard
set by CS.

Section 382 is the converse of this principle. Under section 382(1),
if the law of the state where the defendant acts requires the defendant
to act in a certain way, the defendant cannot be held liable for acting
that way even if the injury occurred in a state with a different rule.
Similarly, section 382(2) provides that conduct privileged in the state
of conduct may never give rise to liability. Like section 380(2), then,
these rules give CS primary control over a party's acts within that
state whenever CS has explicitly regulated the activity in question.

In addition to these specific provisions of the first Restatement,
many courts applying the classical approach recognized still another
exception to the general state of injury rule in intentional tort cases.
In an excellent exposition of this intentional torts exception, Professor
Ehrenzweig noted that courts tended to gauge whether a particular
act constituted an intentional tort by reference to the law of CS rather
than the injury state, at least where the conduct was treated as tor-
tious by the former but not the latter.14

Like so many of the classical rules, these special rules for evaluat-
ing conduct were often criticized. 15 Indeed, the exceptions do seem
difficult to square with the basic vested rights principle that underlies
the first Restatement. 16 Perhaps because of these anomalies, courts
sometimes overlooked the first Restatement's exceptions in actual
practice.17

Notwithstanding the criticism, however, there is a well-estab-
lished conduct-regulating exception under the classical approach. By
unspoken consensus, most courts seem to agree that the law of CS
should almost always be used to gauge the propriety of conduct that
occurs within its borders. Courts applying the classical approach typi-
cally use the law of CS to judge issues such as standard of care, privi-

13. The reference to "negligence" in the text includes all the various degrees of
negligence, such as gross negligence.

14. Albert A. Ehrenzweig, The Place of Acting in International Multistate Torts:
Law and Reason Versus the Restatement, 36 MINN. L. REV. 1, 5 (1951).

15. For an excellent synopsis of the critique of the classical approach, see
BRILMAYER, supra note 1, at 25-41. For a more in-depth analysis, the most well-known
critique remains WALTER WHEELER COOK, THE LOGICAL AND LEGAL BASES OF THE CON-

FLICT OF LAWS (1942).
16. See, e.g., Max Rheinstein, The Place of Wrong: A Study in the Method of Case

Law, 19 TUL. L. REV. 4, 10-11 (1944) (claiming that there is "no justification" for the
exception in FIRST RESTATEMENT § 380).

17. Ehrenzweig, 36 MINN. L. REV. at 32.
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leges, mandatory standards of conduct, and intentional torts.1 s In
effect, under the classical approach only CS has the ability to declare
whether conduct within its borders is acceptable. Although other
states might have the authority to define the incidents of unlawful
conduct, they are bound by CS's standards in determining whether
the person acted properly.

II. TREATMENT OF CONDUCT-REGULATING RULES UNDER
MODERN CHOICE-OF-LAW METHODS

Forty states have abandoned the classical approach in multi-state
tort cases. The majority of these apply some form of the modern "in-
terest" based choice of law methods. 19 Although there are several dis-
tinct types of interest-based analyses in use today, all share one basic
feature that stands them in stark contrast to the classical approach.
The first Restatement sets out precise rules. The interest-based meth-
ods, by contrast, set out more of a methodology than explicit rules.
Even the SECOND RESTATEMENT OF CONFLICT OF LAWS, 2 0 which at-
tempts to incorporate some of the teachings of interest analysis into a
set of rules, looks much more like a general approach than a choice-of-
law code.

Because of this lack of precise rules, it is more difficult to find
evidence of a conduct-regulating exception under the modern ap-
proaches. The ensuing discussion will consider the three leading ap-
proaches: 2 1 "pure" interest analysis, the Second Restatement, and
Professor Leflar's choice-influencing considerations. Part A of the dis-
cussion looks for support for a conduct-regulating exception in the ba-
sic principles underlying each of these methods. Following that, Part
B will analyze the case law to see how courts applying the modern
methods have dealt with conduct-regulating rules.

18. See generally id. at 23-49. Actual cases include Irving Trust Co. v. Md. Cas.
Co., 83 F.2d 168 (2d. Cir. 1936); Zephyr Am. Corp. v. Bates Mfg. Co., 128 F.2d 380 (3d.
Cir. 1941); Marra v. Bushee, 317 F. Supp. 972 (D. Vt. 1970), rev'd on other grounds 447
F.2d 1282 (2d. Cir. 1971); Bradbury v. Cent. Vt. Ry., 12 N.E.2d 732 (Mass. 1938); and
Morris v. Alstedter, 156 N.Y.S. 1103 (Sup. Ct. 1916).

19. According to Dean Symeonides, thirty-seven states and the District of Colum-
bia rely on some form of interest analysis when making choice-of-law decisions. Symeo-
nides, 50 Am. J. CoMp. L. at 13. The number may actually be a bit higher,
notwithstanding Dean Symeonides's assertion that both Michigan and Nevada use a lex
fori approach. Id. This author's review of the cases suggests that the actual approach is
something more akin to the Second Restatement or significant contacts approach. RE-
STATEMENT (SECOND) OF CONFLICT OF LAWS (1971) [hereinafter SECOND RESTATEMENT].
Regardless of the precise numbers, however, it is clear that the interest-based methods
predominate.

20. SECOND RESTATEMENT.
21. Dean Symeonides's study clearly shows that these are the leading methods in

the United States, at least as measured by numbers of states in which they are in use.
Symeonides, 50 AM. J. COMP. L. at 13.
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One initial caveat is in order. There is tremendous disparity
among the several states in how they apply choice-of-law methods.
Even states that profess to use the same basic approach often differ
significantly on particular issues. The attempt to categorize states in
the following discussion must accordingly be understood to be some-
what general, and certain conclusions may not apply to individual
jurisdictions.

A. CHOICE-OF-LAW THEORY AND CONDUCT-REGULATING RULES

1. Interest Analysis

Interest analysis is a fundamentally unilateralist approach to the
choice of law question. For each state's rule that is being considered,
the court attempts to ascertain whether that state intended its rule to
apply to the particular multi-jurisdictional dispute at bar. If the state
did not mean for the law to apply, then that law should ordinarily not
govern the case, regardless of the number of connections between the
state and the tort. 22 Of course, actual evidence of the lawmaker's in-
tent is often lacking. Instead, the interest analysis method attempts
to infer legislative intent by considering the policies underlying the
law. If the policy of a certain state's law would not be served by apply-
ing it to the actual case before the court, that state is said to have no
"interest" in having its law applied. 2 3 Except in cases where no state
has an interest, the choice-of-law decision will involve only interested
states.

Conduct-regulating rules exhibit two features that favor CS in the
choice-of-law calculus. The purpose of a conduct-regulating rule is to
regulate how people act. CS clearly has an "interest" in applying its
conduct-regulating rules to all conduct that occurs within its bor-
ders. 24 Although this interest may be greater when the actor 25 or es-
pecially when potential victims are from that state, CS has a

22. Notwithstanding a state's actual intent, however, there may be circumstances
in which its law must be applied. See infra notes 71-72, 76-77 and accompanying text.
In some situations the United States Constitution limits a court's ability to select which
law governs a case. Id. In order for a court to select the law of a particular state, there
must be adequate connections between the event and that state. Id. Thus, if one state
has overwhelming connections with a claimed tort, the Constitution would require a
court to select it regardless of whether the state intended that it apply. Id.

23. See, e.g., the discussion of interest analysis in Schultz v. Boy Scouts of Am.,
Inc., 480 N.E.2d 679, 683-87 (N.Y. 1985).

24. See, e.g., Reich v. Purcell, 432 P.2d 727, 730 (Cal. 1967); Myers v. Gaither, 232
A.2d 577, 584 (D.C. 1967); accord Larry Kramer, Rethinking Choice of Law, 90 COLUM.
L. REV. 277, 297 (1990).

25. A state's interest in a resident tortfeasor is not limited to situations where the
law favors the party. A state may also be an interest in controlling the conduct of its
citizens regardless of where they act. See, e.g., Pfau v. Trent Aluminum Co., 263 A.2d
129 (N.J. 1970), where the court stated:
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significant interest even when that conduct involves only
nonresidents.

26

Second, many conduct-regulating rules are by their very nature
territorially oriented.2 7 When a legislature enacts a speed limit, for
example, it usually intends that limitation to apply only within the
boundaries of that state. Thus, from a unilateralist perspective CS's
interest in applying its conduct-regulating rules exists only with re-
spect to activity within the state.

It is tempting to take this reasoning one step further. If conduct-
regulating rules are by nature territorial, then a conduct-regulating
exception could exist under an interest analysis as a sort of default
rule. All conflicts involving conduct-regulating rules could simply be
false conflicts, as only the state in whose territory the conduct oc-
curred would be interested in having its law applied. The other states'
conduct-regulating laws would similarly be confined to the borders of
those states.

But that reasoning is a false syllogism. It overlooks the fact that
conflicts problems arise only when the laws of two states differ. If the
law of OS is different than that of CS, it also stands to reason that it
might well serve different policy goals. Not all of OS's policies need be
limited to the boundaries of OS. Thus, it is quite possible that OS will
also have an interest in applying its law to a case involving conduct
that occurred in CS. And if both OS and CS have an interest, of
course, the case no longer presents a false conflict. As is so often the
case, the unilateralist approach of an interest analysis produces not a
jigsaw puzzle of mutual exclusivity, but instead a world of overlapping
laws.

It may well be that in this case, however, New Jersey has an interest. We are
not certain that a defendant's domicile lacks an interest in seeing that its domi-
ciliaries are held to the full measure of damages or the standard of care which
that state's law provide for. A state should not only be concerned with the pro-
tection and self-interest of its citizens.

Id. at 136. Accord Labree v. Major, 306 A.2d 808, 817 (R.I. 1973) ("We find nothing
wrong in a state holding its citizens to a higher standard of care than that of the states
to which they may travel, no matter who may be injured by their misconduct.") State
rules governing regulated professions such as attorneys may also sometimes reach out-
of-state acts. Miller v. White, 702 A.2d 392, 396 (Vt. 1997) ("Vermont also has a signifi-
cant interest in deterring risky behavior by domiciliaries who cross the northern border
to take advantage of Quebec's lower drinking age, and generally has an interest in de-
terring negligent conduct by its licensed operators, wherever that conduct may occur.").

26. CS's primary concern in establishing a standard of conduct is to lower the risk
of harm posed by that activity. That risk threatens everyone in the state. Moreover, a
personal injury may require police, fire, and or medical assistance. Therefore, even if a
state is interested only in its own residents, it has an interest in all conduct within the
state.

27. Symeon C. Symeonides, Louisiana's New Choice of Law for Tort Conflicts: An
Exegesis, 66 TUL. L. REV. 677, 705 (1992).
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The most common situation in which OS will have an interest in
conduct in CS is when one or both of the litigants reside or otherwise
have a significant connection with OS. Even if CS's law is purely con-
duct-regulating, that of OS-which is, again, by definition different-
may be meant to serve a loss-allocating function. If the law of OS has
a significant loss-allocating purpose, OS may well intend it to deter-
mine the rights and liabilities of its residents even when the trigger-
ing events occur elsewhere. 28

To illustrate, consider a clash between a guest statute and a full
liability rule. If CS has the full liability rule, many courts would con-
sider its law conduct-regulating. 29 CS would accordingly intend its
full liability rule to apply regardless of the residence of the parties.
On the other hand, if the defendant resides in OS, that state would
also be interested in applying its guest statute to protect its citizen.
Therefore, a true conflict may easily exist even if the law of CS is
deemed conduct-regulating. Resolving that true conflict, of course,
has proven to be one of the thorniest issues in interest analysis. For
now, it suffices to say that there is no obvious reason why a court
should automatically select CS over OS when both have an interest.

In conclusion, there is nothing in the policy or methods of interest
analysis that supports an absolute conduct-regulating exception.30

Although CS does have an interest, that interest is not necessarily
greater than that of the other concerned states. Moreover, depending
on the circumstances, the interest of CS may in some cases actually be
less than that of another state. In theory, then, determining that a
law is conduct-regulating should merely ensure that CS is deemed an
interested state whose law might apply.

28. Of course, if only one of the parties is from a state, that state will not necessa-
rily have an interest in having its loss-allocating law apply. In that case, the state will
have an interest only if the law benefits its resident, or in the less-common case where
the law hurts its resident and the state specifically wants to punish its resident in a
case of this sort.

29. See, e.g., Gagne v. Berry, 290 A.2d 624 (N.H. 1972); Bray v. Cox, 333 N.Y.S.2d
783 (App. Div. 1972); Conklin v. Horner, 157 N.W.2d 579 (Wis. 1968). The issue of
which rules should be deemed conduct-regulating is discussed infra in Part III.B.2.

30. At least one state has codified a conduct-regulating exception into statute. Be-
cause of its civil law heritage, Louisiana has enacted a detailed statute setting out
choice-of-law rules for courts to follow. Although borrowing heavily from modern inter-
est analysis, the torts provisions of this statute explicitly require use of the law of CS to
gauge the propriety of a party's conduct. LA. Civ. CODE ANN. art. 3543 (2003). The
provision applies to rules governing both "conduct" and "safety." Under this statute,
CS's law automatically applies to the issue of conduct, even if the other states might
have their own interest in the outcome of the case because of the citizenship of the
parties or some other connection. Symeonides, 66 TUL. L. REV. at 699-720.
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2. Hybrid Approaches: The Restatement Second and Leflar

Today, only a small minority of jurisdictions use a "pure" interest
analysis in tort.3 1 Most states have adopted methodologies that bor-
row from the teachings of the interest analysis, but also either incor-
porate additional considerations or create certain default rules to be
used in particular situations. Of these modern interest-based ap-
proaches, the two that have proven the most influential are the Re-
statement of the Law (Second) of Conflict of Laws 32 and the choice-
influencing considerations of Professor Leflar. 33

The second Restatement is an odd hybrid of specific rules and
general methodology. In some cases, the second Restatement simply
calls for application of the law of the state with the "most significant
relationship" to the issue in question.34 Other provisions supply a de-
fault choice that is usually based on territorial factor, but allow that
choice to be displaced upon a showing that some other state has a
more significant relationship to the issue. 35 Determining the signifi-
cance of a state's relationship under both these types of provisions
usually requires reference to section 6 of the second Restatement. Al-
though section 6 includes an analysis of state interest, it also calls for
an evaluation of other policy considerations. 3 6 Because nothing pro-
vides any way to weigh or balance these widely disparate factors, the
Second Restatement does not afford a precise, mechanical way to se-
lect law. As one might expect, this ambiguity has led to considerable
inconsistency in the case law. 37

The tort provisions of the second Restatement include the situs of
conduct as a factor in the choice-of-law decision. Section 145, which is
the general rule for torts, lists "the place where the conduct causing

31. Three states clearly use the method. Six others borrow extensively from it, as
well as from other variants on the modern methods. Symeonides, 50 AM. J. CoMP. L. at
13.

32. SECOND RESTATEMENT.

33. Robert A. Leflar, Conflicts Law: More on Choice-Influencing Considerations, 54
CAL. L. REV. 1584, 1586-88 (1966).

34. The Second Restatement's "general" provisions on Torts (§ 145) and Contracts
(§ 188) both fit this model.

35. See, e.g., SECOND RESTATEMENT § 146 (personal injury); § 175 (wrongful death);
§ 188(3) (contracts; special rule for when place of negotiating and performance are the
same); § 189 (contract for conveyance of land).

36. SECOND RESTATEMENT §§ 6 (2)(b) and (c) call for an evaluation of the interests
of the involved states. The other factors are "the needs of the interstate and interna-
tional systems" § (a) "the protection of justified expectations" § (d); "the basic policies
underlying the particular field of law" § (e); "certainty, predictability and uniformity of
result" § (f); and "ease in the determination and application of the law to be applied"
§ (g).

37. An excellent critique of how courts have applied the SECOND RESTATEMENT is
set out in Patrick J. Borchers, Courts and the Second Conflicts Restatement: Some Ob-
servations and an Empirical Note, 56 MD. L. REV. 1232 (1997).
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the injury occurred" as one of the contacts to be considered when de-
termining the state with the most significant relationship to a tort.38

Three of the more specific tort rules go further and establish the law of
CS as a default rule. Section 149, governing defamation, instructs the
court to use the law of the state of publication unless some other state
has a more significant relationship. Similarly, section 154 uses the
law of CS as the default choice in cases involving interference with a
marital relationship. Section 155, which governs malicious prosecu-
tion, likewise uses the law of the place where the groundless legal ac-
tion occurred. In addition to these three provisions, the comments to
section 148, dealing with misrepresentation, suggest that the place of
conduct is the single most important factor in choosing a law to govern
those cases.39

A number of the second Restatement's other tort provisions use
the law of the place of the injury as the default rule.40 As a practical
matter, these rules often lead to the application of the law of CS, as in
the majority of tort cases the defendant's conduct and any injury that
results therefrom occur in the same locale. However, where the defen-
dant's conduct and the resulting injury occur in different states, the
second Restatement adopts the view of its predecessor 41 and usually
selects the law of the injury state. The rules specifying choice of the
injury state do not consider whether the rule is conduct regulating. In
fact, the preference for the injury state in these situations was in-
tended. According to the commentary, in a case involving an accident
and injury in different states, the injury state has a greater interest in
the outcome of the suit than CS, unless CS also has other connections
such as being the residence of one or more of the parties. 42

The other main hybrid approach, Professor Leflar's "choice-influ-
encing considerations," is in use in tort law in five states.43 This ap-
proach calls for a court to consider five different factors in making a
choice-of-law decision. Most discussions of this approach focus on the

38. SECOND RESTATEMENT § 145(2)(b).
39. While § 148(2) merely lists as a factor the place where the representations were

made, comment (c) to that section indicates that this place is the most important factor.
See also § 145 cmt. (f), which reiterates the importance of the place of conduct in these
cases and others.

40. See SECOND RESTATEMENT § 147 (injuries to tangible things); § 152 (invasion of
the right of privacy); § 158 (whether a particular interest is legally protected); § 159
(whether defendant owes a duty to plaintiff); § 160 (legal cause); § 164 (contributory
fault); § 165 (assumption of risk); § 166 (imputed negligence); § 172 (joint liability for
tortious conduct); and § 175 (wrongful death).

41. See supra notes 10-11 and accompanying text.
42. See SECOND RESTATEMENT § 147 cmt. 3; § 152 cmt. f; § 156 cmt. b; and § 175

cmt. f. Section 163, cmt. a contains a similar statement, although it recognizes certain
cases where the interests of CS might be greater.

43. Symeonides, 50 Am. J. CoMp. L. at 13.
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fifth factor, the suggestion that a court should make a value judge-
ment as to which of the competing laws is "better," and try to apply
that rule. 4 4 That focus is unfortunate, as it distorts the analysis.
Properly understood, the Leflar approach is actually another member
of the interest analysis family. The fourth consideration calls for an
evaluation of the governmental "interests" of the forum, a phrase that
serves as an invitation to engage in interest analysis. 4 5 Like the Re-
statement Second, the Leflar approach also considers factors other
than state interest, including predictability of results, maintenance of
interstate order, and simplification of the judicial task.46

The first three Leflar factors do support application of the con-
duct-regulating rules of CS. Under the first factor, it is certainly more
predictable to a tortfeasor if his conduct is always evaluated according
to the conduct-regulating rules of the state in which it occurred. Simi-
larly, in keeping with the second and third factors, it might both en-
courage harmonious relations between states and simplify the judicial
task if CS has the exclusive authority to regulate conduct within its
borders.47 Nevertheless, even the Leflar approach does not support
an absolute conduct-regulating exception. CS's concern with what oc-
curs within its borders may be a factor to consider, but it is not per se
controlling.48 Thus, it is conceivable that a court could reject the con-
duct-regulating rule of CS in cases where the choice-influencing con-
siderations point to the law of some other state.

B. THE CONDUCT-REGULATING EXCEPTION IN MODERN CASE LAW

The prior section demonstrated that none of the leading modern
choice of law methods explicitly preserve the conduct-regulating ex-
ception of the classical approach. It would accordingly seem that con-

44. Indeed, the approach is often called the "better rule" or "better law" approach.
See, e.g., id.; EUGENE F. SCOLES, ET AL., CONFLICT OF LAWS 51 (3d. ed. 2000).

45. See, e.g., Milkovich v. Saari, 203 N.W.2d 408 (Minn. 1973); Conklin v. Homer,
157 N.W.2d 579 (Wis. 1968). Professor Leflar specifically encouraged this approach.
Leflar, 54 CAL. L. REV. at 1587.

46. Leflar, 54 CAL. L. REV. at 1586-88.
47. The notion that deferring to the law of CS preserves harmonious interstate

relations will be explored in greater depth in Part III.A.2.
48. Although the first factors can be read to support a conduct-regulating excep-

tion, they are not necessarily controlling. For example, as others have pointed out, "pre-
dictability of results" is satisfied by any hard-and-fast rule. A rule under which a court
would always pick the law of the defendant's domicile would satisfy this criterion at well
as would use of the law of CS. Similarly, the third criterion, simplification of the judi-
cial task, does not point automatically to the law of CS. Use of the law of CS may be
simple, but it is not necessarily the simplest. Thus, our hypothetical defendant's domi-
cile rule would also meet this criterion at least as well at least if the law of defendant's
domicile was easy to ascertain and apply. Finally, maintenance of interstate and inter-
national order merely requires that a court pick the law of any state with a significant
connection with the event, not necessarily the law of CS. Milkovich, 203 N.W.2d at 412.
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duct-regulating rules should be treated like any other, with courts
considering the underlying policies behind these rules in order to de-
termine which states have an interest. Although CS might well pre-
vail in this calculus in some cases, there would also be situations
where the interests of OS would override.

That notion, however, seems to have been lost on the courts. In
fact, there is overwhelming evidence that a conduct-regulating excep-
tion does exist in the majority of states that use some form of interest-
based analysis. Although a few courts have gone to great lengths to
show how use of the law of CS is justified by the circumstances of the
individual case, the precedent as a whole presents a picture that looks
much more like an absolute conduct-regulating exception than an ad
hoc determination.

Even a quick search of the case law will unearth numerous judi-
cial statements indicating that the propriety of the parties' conduct
should be judged according to the law of the place where that conduct
occurred. 4 9 Probably the best known statement to this effect appears
in Babcock v. Jackson,50 the notorious New York decision that opened
the floodgates for the new interest-based choice-of-law methodologies
in the United States. One passage in Babcock is often cited as evi-
dence of a conduct-regulating exception:

Where the defendant's exercise of due care in the operation of
his automobile is in issue, the jurisdiction in which the alleg-
edly wrongful conduct occurred will usually have a predomi-
nant, if not exclusive, concern. In such a case, it is
appropriate to look to the law of the place of the tort so as to
give effect to that jurisdiction's interest in regulating conduct
within its borders, and it would be almost unthinkable to
seek the applicable rule in the law of some other place. 5 1

However, this statement from Babcock is actually dictum. The court
in that case found that the law in question, a guest statute, was de-
signed primarily to allocate losses occurring from an accident, not to
regulate the conduct of drivers or guests. Thus, the court ended up

49. Schwartz v. Schwartz, 447 P.2d 254, 258 (Ariz. 1968); Reich, 432 P.2d at 730;
O'Connor v. O'Connor, 519 A.2d 13, 23 (Conn. 1986); Partman v. Budget Rent-A-Car,
No. CV9Z 0122155 S 1996 Conn. Super. LEXIS 272, at *8 (Jan. 31, 1996); Pevoski v.
Pevoski, 358 N.E.2d 416, 417 (Mass. 1976); Dillon v. Station Mgrs., Inc., No. 79-2350-
MC 1998 WL 82241, at *1 (D. Mass. July 28, 1988) (applying Massachusetts law); Shel-
don v. PHH Corp., 135 F.3d 848, 852-54 (2d. Cir. 1998) (applying Michigan law); Mul-
lane v. Stavola, 243 A.2d 842, 845 (N.J. Super Ct. 1968); Don King Prods., Inc. v.
Douglas, 742 F. Supp 741, 771 n.30 (S.D.N.Y. 1990) (applying New York law); Fox v.
Morrison Motor Freight, Inc., 267 N.E.2d 405, 408 (Ohio 1971); Eischen v. Baumer, 557
N.E.2d 142, 144 (Ohio Ct. App. 1988); Miller v. White, 702 A.2d 392, 394 (Vt. 1997);
Wilcox v. Wilcox, 133 N.W.2d 408, 415 (Wis. 1965).

50. 191 N.E.2d 279 (N.Y. 1963).
51. Babcock, 191 N.E.2d at 284.
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choosing the law of the state where the parties both resided, reasoning
that the state of residence was the only one with any real interest in
having its law applied.5 2 Many of the other opinions mentioning a
conduct-regulating exception likewise conclude that the particular CS
law in question is actually loss-allocating rather than conduct-regulat-
ing, and therefore focuses more on the residence of the parties as the
deciding factor. 53 These cases are accordingly of little use in proving
that a conduct-regulating exception actually exists in practice.

Nevertheless, actual proof is not difficult to find. Many courts ap-
plying the modern interest-based methods have specifically found that
a particular rule is conduct regulating. Those courts almost univer-
sally choose the law of CS to govern the issue. 54 The conduct-regulat-
ing exception is perhaps most widely used in New York, where there
have been a number of decisions in which the court applied the law of
CS after determining that the law was conduct-regulating. 5 5 But the

52. Id. at 285.
53. See supra note 49 and accompanying text.
54. Hanley v. Forester, 903 F.2d 1030, 1033 (5th Cir. 1990); Cavallaro v. Williams,

530 F.2d 473, 475 (3d. Cir. 1975) (applying Maryland law); Graham v. Malone Freight
Lines, Inc., 948 F. Supp. 1124, 1131 (D. Mass. 1996); ; Long v. Sears, Roebuck & Co., 877
F. Supp. 8, 12 (D. D.C. 1995) (applying District of Columbia law); Kliner v. Weirton
Steel Co., 381 F. Supp. 275, 277 (N.D. Ohio 1974) (applying West Virginia law); Wil-
liams v. Carr, 565 S.W.2d 400, 404 (Ark. 1978); Wallis v. Mrs. Smith's Pie Co., 550
S.W.2d 453, 458-59 (Ark. 1977); Hernandez v. Burger, 162 Cal. Rptr. 564, 568 (Ct. App.
1980); Cable v. Sahara Tahoe Corp., 155 Cal. Rptr. 770, 777 (Ct. App. 1979); Fay v.
Kroblin Refrigerated Xpress, Inc., 644 P.2d 68, 69-70 (Colo. Ct. App. 1981); Sabell v.
Pac. Intermountain Express Co., 536 P.2d 1160, 1165 (Colo. Ct. App. 1975); Partman,
1996 Conn. Super. LEXIS 272, at *8; Judge Trucking Co. v. Estate of Cooper, C.A. No.
92C-03-041, C.A. No. 93C-04-023, 1994 Del. Super. LEXIS 180, at *16-17 (Super. Ct.
Apr. 14, 1994); Myers v. Gaither, 232 A.2d 577, 584 (D.C. 1967); AIU Ins. Co. v. Reese,
498 So. 2d 966, 966-67 (Fla. Dist. Ct. App. 1986); Futch v. Ryder Truck Rental, Inc., 391
So. 2d 808, 809 (Fla. Dist. Ct. App. 1980); Rosett v. Schatzman, 510 N.E.2d 968, 970-71
(Ill. App. Ct.' 1987); Jackson v. Miller-Davis Co., 358 N.E.2d 328, 332 (Ill. App. Ct. 1976);
Tompkins v. Isbell, 543 N.E.2d 680, 682 (Ind. Ct. App. 1989); Veasley v. CRST Int'l, Inc.,
553 N.W.2d 896, 899 (Iowa 1996); Salavarria v. Nat'l Car Rental Sys., Inc., 705 So. 2d
809, 811 (La. Ct. App. 1998) (as indicated in note 30, Louisiana has codified a conduct-
regulating exception into statute; this court applies that rule); (applying Massachusetts
law); Vick v. Cochran, 316 So. 2d 242, 246 (Miss. 1975); Fells v. Bowman, 274 So. 2d
109, 113 (Miss. 1973); (applying Florida law); Glasscock v. Miller, 720 S.W.2d 771, 774-
76 (Mo. Ct. App. 1986); Nelson v. Hall, 684 S.W.2d 350, 359-60 (Mo. Ct. App. 1984);
Motenko v. MGM Dist., Inc., 921 P.2d 933, 941-42 (Nev. 1996) (if conduct and injury
occur in the same state, the law of that state automatically applies); Gagne v. Berry, 290
A.2d 624, 627 (N.H. 1972); Dow v. Larrabee, 217 A.2d 506, 508 (N.H. 1966); Gantes v.
Kason Corp., 679 A.2d 106, 115 (N.J. 1996); Mellk v. Sarahson, 229 A.2d 625, 627 (N.J.
1967); O'Connor v. Busch Gardens, 605 A.2d 773, 775 (N.J. Sup. Ct. App. Div. 1992);
Kurent v. Farmers Ins., 581 N.E.2d 533, 536-37 (Ohio 1991); Hager v. Etting, 408 A.2d
856, 858 (Pa. Super. Ct. 1979); Brown v. Church of the Holy Name, 252 A.2d 176, 181
(R.I. 1969); Ellis v. Barto, 918 P.2d 540, 542-43 (Wash. Ct. App. 1996); Lichter v.
Fritsch, 252 N.W.2d 360, 363-64 (Wis. 1977).

55. Lee v. Bankers Trust Co., 166 F.3d 540, 545 (2d. Cir. 1999) (applying New
Jersey law); Loebig v. Larucci, 572 F.2d 81, 84-85 (2d. Cir. 1978) (applying German
law); Sheehan Carriers, Inc. v. James H. Buckley & Sons, Inc., 672 F. Supp. 759, 761-62

438 [Vol. 36



CHOICE-OF-LAW

exception is also evident in many other states. The cases involve a

broad array of laws, from rules of the road in automobile accident
cases to the measure and types of damages recoverable by the plain-

tiff. In some of the cases, CS's sole connection with the dispute was

that the conduct that gave rise to the tort occurred within its bor-

ders. 56 In others, although one or more of the parties also resided in

CS, the courts virtually ignored the parties' residence and focused

their analyses on the conduct.5 7 Courts favor CS law regardless of
which modern choice-of-law method is in force.

As under the classical approach, application of the exception does

not mean that the entire case will be judged by the law of CS. A court

will instead use CS's law only to evaluate whether one or both parties

acted properly. Application of the conduct-regulating exception ac-

cordingly leads to a hybrid case in which CS's law is used for one or

two main issues, while the law of one or more other states governs

other aspects of the case such as damages.58 Of course, such splitting,

sometimes referred to as d6pecage, is by no means unusual in United
States conflicts law.

Although a conduct-regulating exception exists under all the mod-

ern methods, the strength of the exception is most obvious in states

that employ the original or "pure" form of interest analysis. In these

states, once the court finds the law of CS to be conduct-regulating, it

(S.D.N.Y. 1987) (applying Massachusetts law); Padula v. LiLarn Props. Corp., 644

N.E.2d 1001, 1002-03 (N.Y. 1994); Heaney v. Purdy, 272 N.E.2d 550, 551-52 (N.Y.

1971); Sadkin v. Avis Rent A Car Sys., Inc., 638 N.Y.S.2d 435, 436 (App. Div. 1996);

Augello v. 20166 Tenants Corp., 648 N.Y.S.2d 101, 104 (App. Div. 1996)'; Pessin v.

Chris-Craft Indus., 586 N.Y.S.2d 584, 587 (App. Div. 1992); Hotaling v. Smith, 406
N.Y.S.2d 627, 629 (App. Div. 1978); Moon v. Plymouth Rock Corp., 693 N.Y.S.2d 809,

811 (Sup. Ct. 1999). See also infra note 125 and accompanying text for cases discussing
the New York Labor Law.

56. Wallis, 550 S.W.2d at 453; Fay, 644 P.2d at 68; Judge Trucking Co., 1994 Del.
Super. LEXIS 180 at *1; Rosett, 510 N.E.2d at 968 (in this case the defendant did have a

vacation home in CS); Tompkins, 543 N.E.2d at 680; Fells, 274 So. 2d 109; Vick, 316 So.

2d at 242; Glasscock, 720 S.W.2d at 774-76; Nelson, 684 S.W.2d at 359-60; Gagne, 290

A.2d at 627; Mellk, 229 A.2d at 627; Padula, 644 N.E.2d at 1001; Cavallaro, 530 F.2d at

473; Brown, 252 A.2d at 176; Ellis, 918 P.2d at 540; cf. Futch, 391 So. 2d 808 (court did
not reveal residence of parties); Hager, 408 A.2d at 856 (court did not reveal residence of
parties).

57. Cable, 155 Cal. Rptr. 770, 777 (Ct. App. 1979); Sabell, 536 P.2d 1160, 1165

(Colo. Ct. App. 1975); Partman, 1996 Conn. Super. LEXIS 272, at *8; Judge Trucking

Co., 1994 Del. Super. LEXIS 180, at *16-17 (Super Ct. 1994); Myers, 232 A.2d at 584;

AIU Ins. Co., 498 So. 2d at 966-67; Veasley, 553 N.W.2d at 899; Graham, 948 F. Supp. at
1131; O'Connor, 605 A.2d at 775; Gantes, 679 A.2d at 106; Kurent, 581 N.E.2d at 536-37;
Brown, 252 A.2d at 181; Lichter, 252 N.W.2d at 363-64.

58. The opinion in Sabell contains a particularly good exposition of this process. In

that case, the court held that the issue of whether comparative or contributory negli-
gence would apply was loss-allocating. However, the standard of care by which the
court would judge whether the plaintiff was negligent was deemed to be conduct-regu-
lating, leading the court to apply the law of CS. Sabell, 536 P.2d at 1165-66.
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will automatically apply that law. Courts have found CS's interest in
regulating the injury-causing conduct to be either per se controlling or
the decisive factor in a balancing of the concerned states' interests.5 9

Thus, even if the state of the victim's residence is interested in apply-
ing its law allowing recovery for the victim, or if the state of the actor's
residence wants its rule protecting its resident to apply, all questions
concerning the propriety of the conduct will be decided by the law of
the state in which that conduct occurred.

A similar analysis, or perhaps lack of analysis, appears in deci-
sions applying the Second Restatement and Leflar approaches.
Courts applying the Restatement always find that CS has the most
significant interest without really explaining why the interest in regu-
lating conduct prevails. 60 Similarly, at least one state applying the
Leflar approach has held that the law of CS governs questions of
conduct.

6 1

In most of these cases, the courts almost seem to take the con-
duct-regulating exception as a given. Although application of the ex-
ception means that conduct-regulating rules are treated in a
fundamentally different way than other rules, there is little if any se-
rious analysis as to why this different treatment is warranted. In-
stead, the courts simply assume that the law of CS must govern
conduct. If any citation for the exception is provided, it is usually a
reference to some other case that similarly assumed that the law of CS
governed.

But as Professors Hay and Ellis have pointed out, there is no a
priori reason why the law of CS should automatically prevail over

59. Compare Myers, 232 A.2d at 584 (conduct state found to be only state with an
interest in applying its rule), with Cable, 155 Cal. Rptr. at 777 (strong factor). Professor
Ely once argued that both courts and academic proponents of interest analysis often
ignore the interests of CS in regulating behavior. John Hart Ely, Choice of Law and the
State's Interest in Protecting Its Own, 23 WM. & MARY L. REV. 173, 194-96 (1981). His
point, however, seems to be that courts and commentators too often either improperly
conclude, or simply assume, that certain rules are loss-allocating, when in truth those
rules regulate conduct. The case law clearly indicates that where courts do find a rule
conduct-regulating, they not only do not ignore CS's interest, but give it priority over all
other interests.

60. Sabell, 536 P.2d at 1165-66; Judge Trucking Inc., 1994 Del. Super. LEXIS 180,
at *16-17; Rosett, 510 N.E.2d at 970; Jackson, 358 N.E.2d at 331-32; Tompkins, 543
N.E.2d at 682; Vick, 316 So. 2d at 246; Glasscock, 720 S.W.2d at 774-76; Nelson, 684
S.W.2d at 359-60; see also Bruce Church, Inc. v. United Farm Workers, 816 P.2d 919,
925-28 (Ariz. Ct. App. 1991).

61. Wallis, 550 S.W.2d at 458-59; Williams, 565 S.W.2d at 404. These two cases
are admittedly a bit confusing. In Wallis, the earlier decision, the court clearly recog-
nized a conduct-regulating exception. However, it's not as entirely clear which choice-
of-law method the court used. Williams specifically adopted the Leflar approach. How-
ever, on the issue of the conduct-regulating exception, the court simply cited to Wallis
for the rule that the law of CS applied. Thus, the court does not independently apply
the five choice-influencing considerations in reaching that result.
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other states' interests. 6 2 The original form of interest analysis shied
away from trying to balance the interests of competing states. And
although the modern variations allow for weighing and comparison,
there is no clear way to balance CS's concern with conduct and OS's
concern with one or more of the parties who engaged in or were af-
fected by that conduct. 63 Comparing those interests is akin to com-
paring apples and oranges. 64 In fact, Hay and Ellis take a view that is
the polar opposite of that expressed in the cases. They argue that
when the parties are from the same state, the law of that state should
apply over the law of CS even on issues of conduct regulation. 6 5

Nevertheless, the precedent clearly reveals that a conduct-regu-
lating exception exists under the main modern choice-of-law methods.
It is especially notable that while not every state has decided the is-
sue, there are no states that have rejected the conduct-regulating ex-
ception. 66 Notwithstanding some commentary questioning whether
the preference should exist,6 7 the cases are notably uniform in their
preference for CS's law. Although courts may reach different results
on particular issues, the disparity almost always arises from a disa-
greement as to whether a particular rule is conduct-regulating. 68

62. Peter Hay & Robert Ellis, Bridging the Gap Between Rules and Approaches in
Tort Choice of Law in the United States: A Survey of Current Case Law, 27 INT'L LAW.
369, 383 n.64 (1993).

63. As discussed in Part III.A.2, deferring to the law of CS is even more questiona-
ble when that law is less demanding than that of the state where the parties reside.

64. Professor Seidelson, however, has suggested that the interests served by con-
duct-regulating rules-protection of human life and health-are inherently more im-
portant than those underlying loss-allocating rules, which usually are meant to ensure
proper allocation of economic assets. From this axiom he concludes that the interests of
CS should always prevail. David Seidelson, Resolving Choice-of-Law Problems Through
Interest Analysis in Personal Injury Actions: A Suggested Order of Priority Among Com-
peting State Interests and Among Available Techniques for Weighing Those Interests, 30
DUQ. L. REV. 869, 875 (1992).

65. Hay & Ellis, supra note 62, at 383 n.64, 395.
66. There have admittedly been a handful of cases that have ignored the conduct-

regulating exception. In Slawek v. Stroh, 215 N.W.2d 9 (Wis. 1974), for example, the
court found that a rule governing whether a cause of action for seduction existed was
conduct-regulating. However, because CS did not recognize the action, while Wisconsin
(where the action was commenced and the seduced party resided) did, the court found
that Wisconsin had a greater interest in allowing the claim to proceed. Id. at 19. Simi-
larly, in Calla v. Shulsky, 543 N.Y.S.2d 666 (App. Div. 1989), the court applied the law
of the parties' common domicile rather than the law of CS, even though the court found
CS's law at least partly conduct-regulating. Finding the distinction between conduct-
regulating and loss-allocating rules "somewhat artificial," the court held that the state
of common domicile had a greater interest. Id. at 669-70. Calla is especially notable
given how well developed the conduct-regulating exception is in the New York courts.
See supra note 55 and infra note 125.

67. Hay & Ellis, supra note 62, at 395; Russell J. Weintraub, An Approach to
Choice of Law That Focuses on Consequences, 56 ALB. L. REV. 701, 715 (1993).

68. Part III.B.1 discusses the inconsistent precedent concerning which rules should
be deemed conduct-regulating. The notes in that section provide numerous examples.
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When a court concludes that a rule does regulate conduct, it will inva-
riably end up selecting CS's rule.

III. RETHINKING THE CONDUCT-REGULATING EXCEPTION

Parts I and II of this article demonstrated that courts almost al-
ways use the law of CS to gauge conduct that occurs in that state. Yet,
although the classical choice-of-law method supports that result, none
of the modern methods explicitly recognize a general conduct-regulat-
ing exception. That courts so universally recognize the exception even
in the absence of such textual support indicates that there is some-
thing else at work here.

Without a doubt, a conduct-regulating exception has a certain
common sense appeal. State lines matter. People realize that laws
often differ between states and naturally assume that their conduct is
subject to the laws of the place where it occurred. That principle is
firmly established in the criminal law. No one doubts, for example,
that they are subject to the traffic laws of Illinois while driving in that
state. Many lay people may assume the same principle carries over to
the field of torts. In fact, the assumption that the law of CS governs is
so widely held that parties often do not even bother to litigate the
question.69

On the other hand, United States choice of law often defies "com-
mon sense," at least if common sense comprises the assumptions and
gut reactions of those who have not studied the modern choice-of-law
theory. Indeed, that same common sense strongly suggests a highly
territorial, event-based choice of law method akin to that of the classi-
cal approach. The natural reaction of the novice is to decide most is-
sues in a tort case by the law of the place where the "tort" occurred.
Modern choice-of-law has rejected this narrow focus, concentrating in-
stead on those states that have a genuine concern with the outcome of
the dispute. The common sense appeal of the conduct-regulating ex-
ception may simply represent a return to these simple notions, with-
out really considering the extent to which they comport with the
axioms underlying the rest of modern choice of law.

69. In many of the reported cases, the parties concede that CS's rules of the road or
other conduct-regulating laws would apply, even when those parties argue vociferously
for the use of another state's laws on other issues. See, e.g., Chapman v. Thrasher
Trucking Co., 729 F. Supp. 510, 512 (S.D. Miss. 1990); Dillon v. Station Managers, Inc.,
No. CIV. A. No. 79-2350-MC, 1988 WL 82241, at *2 (D. Mass. 1988); Amick v. Welsh,
No. A-91-930, 1994 Neb. Ct. App. LEXIS 52, at *13; Dosanjh v. Bhatti, 934 P.2d 1210,
1213 (Wash. Ct. App. 1997).
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A. JUSTIFICATION FOR A CONUCT-REGULATING EXCEPTION

All of the modern choice-of-law methods are based on certain
shared principles that define when a court should defer to the law of
another state. The differences among the modern choice-of-law meth-
ods stem not from a disagreement as to these principles, but instead
from how those principles can best be effected in different types of
cases. If the conduct-regulating exception that exists under the mod-
ern methods is defensible, it should likewise be consistent with these
basic principles.

All choice-of-law theories must deal with the same fundamental
problem. A court has been presented with a case. The court has juris-
diction over both the subject matter of, and the parties to, the dispute.
Moreover, as representatives of state government, the judges have
typically sworn an oath to support the laws of the state. Were any
other agency of state government involved, there is no doubt that it
would look only to the laws of its own state. And yet, one or both par-
ties is asking the court to apply the law of some other state as the
controlling legal principle. The court is in essence being asked not to
assert part of the sovereignty of its home state. Of course there are
several valid reasons for a court to defer. This section will review
three fundamental rationales of choice of law to see if any of them
support a conduct-regulating exception.

1. Sovereignty

One reason to defer to the law of another state is respect for the
other state's sovereignty. The court may choose the law of another
state because it determines that the other state has the exclusive au-
thority to dictate the results of a particular dispute. For the court to
apply the law of its home state would not only be an affront to the
other state, but would mean that the forum was exercising authority
outside its sphere of sovereignty. 70

These notions of exclusive sovereignty were a linchpin of the
classical approach to choice of law. The first Restatement is essen-
tially a multilateral approach, an attempt to determine which of sev-
eral states has the authority to govern a transaction. Once the state
where the operative event occurred is identified, that state has exclu-

70. See, e.g., Harrison v. Wyeth Lab. Div., 510 F. Supp. 1, .5 (E.D. Penn. 1980),
where the court indicated that it would be "an inappropriate usurpation of... author-
ity" for a court in this country to set a higher standard of care than that in force in the
conduct nation. That the courts have jurisdiction over the parties and the dispute does
not affect this argument. A state with judicial jurisdiction over a transitory action does
not necessarily also have the legislative jurisdiction necessary to prescribe a rule of
decision.
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sive authority to regulate the issue in question, regardless of where
the case is litigated.

Similar sovereignty concerns also appear in the United States Su-
preme Court cases that limit choice of law. The Supreme Court has
held that two provisions of the United States Constitution, the Due
Process Clause of the Fourteenth Amendment and the Article Four
Full Faith and Credit requirement, limit a state court's ability to se-
lect what law governs a case.7 1 Although not explicitly couched in
terms of sovereignty, these cases certainly perpetuate the notion that
only certain states have the authority to prescribe a rule of decision
for a particular dispute. 72

Sovereignty arguments also crop up in the criminal law. It is a
widely-held assumption in United States criminal law that the state
where the criminal act occurred has exclusive legislative and judicial
jurisdiction over that crime. The classic statement of this view is ex-
emplified by Justice Holmes' opinion: "[B]ut the general and almost
universal rule is that the character of an act as lawful or unlawful
must be determined wholly by the law of the country where the act is
done."7 3 Other states, including those where the accused and the vic-
tim reside, have no sovereignty whatsoever. Although this principle is
relaxed in the cases of crimes against humanity, piracy, and terror-
ism, it nevertheless remains a basic principle of most domestic crimi-
nal law in the United States. The criminal law doctrine may in fact
have played a significant role in the development of the conduct-regu-

71. The leading decisions in this line of cases include Phillips Petroleum Co. v.
Shutts, 472 U.S. 797 (1985); Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981); Watson v.
Employers Liab. Assurance Co., 348 U.S. 66 (1954); and Home Ins. Co. v. Dick, 281 U.S.
397 (1930).

72. See, e.g., Dick, 281 U.S. at 408, where the Court stated, "Texas was, therefore,
without power to affect the terms of contracts so made. Its attempt to impose a greater
obligation than that agreed upon and to seize property in payment of the imposed obli-
gation violates the guaranty against deprivation of property without due process of
law." (citations omitted).

Moreover, there is a sovereignty side to the Supreme Court's due process analysis.
Since Pennoyer v. Neff, 95 U.S. 714 (1877), the Court has also recognized that the due
process clause limits personal jurisdiction. Pennoyer's basic principles are couched in
terms of state sovereignty. Indeed, sovereignty remained a key aspect of the Court's
due process analysis until the 1980s. But the Pennoyer Court borrowed its principles of
state sovereignty almost wholesale from Joseph Story's treatise on conflicts of law.
STORY, supra note 6, at 21-24. Thus, both personal jurisdiction and conflicts of law
evolved from a basic premise that the sovereignty of a state is limited by the sovereignty
of other states.

73. American Banana Co. v. United Fruit Co., 213 U.S. 347, 356 (1909). The Court
in American Banana refused to apply United States antitrust laws to acts that occurred
in Panama.
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lating exception, as conduct-regulating rules sometimes have criminal
sanctions.

74

However, sovereignty concerns do not require a conduct-regulat-
ing exception. Modern choice-of law methodologies are not based upon
a paradigm of mutually exclusive authority. Instead, these ap-
proaches are essentially unilateralist in nature. Unilateralism implic-
itly acknowledges that a state may be able to extend its laws to claims
that arise without its borders. The primary concern is determining
when a state would choose to control these out-of-state events. Thus,
under modern choice of law, more than one state may have the author-
ity to dictate how a dispute is to be resolved. Although CS may well
have an interest in conduct that occurs within its borders, OS may
also have authority to provide the governing rule.7 5

Nor do the cases recognizing due process and full faith and credit
limits on choice of law support a conduct-regulating exception. These
cases hold that the law of a particular state can be applied to a case
only if that state has significant connections with the dispute. How-
ever, "significance" is a very low threshold-a minimal connection will
suffice. 76 A state can have a sufficient connection with a case not only
by being the state where the conduct or injury occurred, but also by
being the state where the defendant resides. 77 The cases do not sug-
gest that this minimal requirement differs depending on whether the
rule is conduct-regulating. Thus, the due process and full faith and
credit cases in no way give CS exclusive sovereignty to define the cri-
teria that will be used to judge conduct in CS.

Finally, the analogy to criminal law sovereignty is unpersuasive.
First, although it is widely assumed that the state where a crime oc-
curs has exclusive jurisdiction, the issue has actually never been con-
clusively settled. Other nations have long recognized that a state may

74. Rules of the road, for example, are criminal in nature. Other conduct-regulat-
ing rules attach penal or other monetary consequences to particular types of conduct.

75. See, e.g., Felch v. Air Fla., Inc., 562 F. Supp. 383, 386-87 (D. D.C. 1983) (Vir-
ginia law denying a cause of action for consortium may be applied to an air crash in the
District of Columbia); Fox v. Morrison Motor Freight, Inc., 267 N.E.2d 405, 409 (Ohio
1971) (Ohio's rule governing damages may be applied in a case involving an injury and
conduct in Illinois); Chambers v. Dakotah Charter, Inc., 488 N.W.2d 63, 68-69 (S.D.
1992) (South Dakota comparative negligence law can be applied to an accident that
occurred in Missouri).

76. Allstate Ins, 449 U.S. at 302. Allstate arose from a fatal motorcycle and auto-
mobile accident in Wisconsin between two residents of Wisconsin. Minnesota's only con-
nections with the case were that the decedent worked there, the decedent's wife moved
from Wisconsin to Minnesota after the accident, and the insurance company did busi-
ness in Minnesota. The Court nevertheless upheld application of Minnesota's law al-
lowing "stacking" of coverage to the dispute. Id.

77. It is unclear whether a state can establish a sufficient connection to a case
merely by being the residence of the plaintiff. None of the Supreme Court cases directly
addresses this situation.
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try its own citizens for a crime that occurs elsewhere, provided certain
conditions, such as the requirement of "dual criminality," are satis-
fied.78 Although the Supreme Court admittedly did say in Bigelow v.
Virginia79 and other cases that criminal jurisdiction ends at a state's
borders, those statements are actually only dictum.8 0 By contrast, the
Supreme Court in Skiriotes v. Florida8 l allowed a state to use its laws
and courts to prosecute a resident for extraterritorial crimes. Al-
though Skiriotes is clearly not controlling on the issue at hand, it in-
volved acts on the high seas as opposed to the territory of another
sovereign, it nevertheless shows that a state's power to criminalize
activity does not necessarily end at the state's boundaries. Moreover,
several federal statutes allow United States citizens to be prosecuted
for acts committed abroad,8 2 and there is language in at least two Su-
preme Court cases suggesting that such exercise of authority is
proper.8 3 Therefore, the issue of extraterritorial criminal jurisdiction
is far from resolved in the Supreme Court.8 4

78. Allstate, 449 U.S. at 305, 313-14, 319-20 (1981). In the United States, dual
criminality arises mainly in matters of extradition. See William v. Dunlap, Dual Crimi-
nality in Penal Transfer Treaties, 29 VA. J. INT'L L. 813 (1989) and Jonathan 0. Hafen,
Comment, International Extradition Issues Arising Under the Dual Criminality Re-
quirement, 1992 B.Y.U. L. REV. 191, 199. In other nations, however, a resident can be
punished for crimes committed overseas, provided the activity is criminal in both the
state of residence and the state of conduct. See generally Jennifer Stewart, Comment, If
This is the Global Community, We Must Be On the Bad Side of Town: International
Policing of Child Pornography on the Internet, 20 Hous. J. INT'L L. 205, 241 (1997).

79. 421 U.S. 809 (1975). Bigelow involved a Virginia statute which made it a crime
to publish any work encouraging abortion. The editor of a Virginia paper was convicted
under the statute for publishing the advertisement of a New York clinic. Bigelow v.
Virginia, 421 U.S. 809, 809, 813-14 (1975).

80. The Court stated in Bigelow that, "[Tihe Virginia Legislature could not have
regulated the advertiser's activity in New York, and obviously could not have proscribed
the activity in that state. Neither could Virginia prevent its residents from traveling to
New York to obtain those services, or, as the State conceded, prosecute them for going
there." Bigelow, 421 U.S. at 822-24 (citations omitted). That statement is dictum; not
only because the state conceded the point, but also because the statute was struck down
on First Amendment grounds, not because of any limits imposed by multistate sover-
eignty. Statements in earlier United States Supreme Court cases expressing a similar
view are also mere dictum. See Fed. Trade Comm'n v. Travelers Health Ass'n, 362 U.S.
293, 302 (1960) (Court indicates it is unnecessary to consider the constitutional ques-
tions, but nevertheless expresses "doubts" as to a state's power to regulate the acts of its
citizens outside the state. See also Traveler's Health Ass'n v. Virginia, 339 U.S. 643,
649-51 (1950) (defendant not a citizen of the state).

81. 313 U.S. 69 (1941).
82. See, e.g., 18 U.S.C. § 1837 (2002).
83. In Blackmer v. United States, 284 U.S. 421, 436 (1932), and United States v.

Verdugo-Urquidez, 494 U.S. 259 (1990), the United States Supreme Court stated that
the United States could punish a non-resident citizen for violations of United States
laws committed outside the country. Of course, because the full faith and credit clause
does not apply to the federal government, this holding does not necessarily resolve the
question of state power.

84. Nor is there clear consensus on this issue among the commentators. Professor
Kreimer has argued that a state cannot punish the extraterritorial acts of its citizens, at
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Second, even if criminal jurisdiction is territorial, that restriction
would not mandate a conduct-regulating exception in tort cases. After
all, the state hearing the civil case is not trying the defendant for any
alleged crime. It is instead determining civil liability. That difference
is crucial.8 5 A defendant in a tort case will not be required to serve
time or be saddled with a criminal record.8 6 Moreover, there are no
double punishment concerns in civil cases. While allowing OS to pros-
ecute a crime committed in CS could expose the defendant to multiple
prosecutions8 7 and possibly even redundant punishment, 8 the defen-
dant in a civil case faces no such double exposure. The constitutional
requirement of full faith and credit would in most cases prevent courts
in all other states from revisiting the results of a civil dispute previ-
ously litigated under the law of the non-conduct state.8 9

least where those acts are legal where committed. Seth F. Kreimer, The Law of Choice
and Choice of Law: Abortion, The Right to Travel, and Extraterritorial Regulation in
American Federalism, 67 N.Y.U. L. REV. 451. His arguments rely heavily on Bigelow,
which he maintains undermines much of interest analysis's focus on party residence.
Id. at 460. Other authors disagree, arguing that a state can punish its citizens even for
extraterritorial acts. William Van Alstyne, Closing the Circle of Constitutional Review
From Griswold v. Connecticut to Roe v. Wade: An Outline of a Decision Merely Overrul-
ing Roe, 1989 DUKE L.J. 1677, 1684 n.27 (1989); Mark P. Gergen, Equality and the
Conflict of Laws, 73 IowA L. REV. 893, 907 n.94 (1988); Donald H. Regan, Siamese Es-
says: (I) CTS Corp. v. Dynamics Corp. of America and Dormant Commerce Clause Doc-
trine; (II) Extraterritorial State Legislation, 85 MICH. L. REV. 1865, 1906-12 (1987).

85. Indeed, if the criminal law analogy really applied, there would be no choice of
law decision to make in these sorts of tort cases. In criminal law, the state where the
alleged crime occurred would have exclusive legislative and judicial jurisdiction over
the matter. No other state will open its courts to a prosecutor from the state where the
crime occurred. Thus, the case would automatically end up in the courts of CS, and the
court would apply CS law.

86. Although a civil case may have quasi-criminal aspects, especially if punitive
damages are an issue, the primary purpose is typically to compensate the victim.

87. The double jeopardy bar applies only to multiple prosecutions by a single sover-
eign. United States v. Wheeler, 435 U.S. 313 (1978) (double jeopardy does not bar pros-
ecutions in both tribal and federal court).

88. Professor Kreimer uses the example of taxation to argue that a state is pre-
cluded from extraterritorial legislation. Kreimer, 67 N.Y.U. L. REV. at 478 n.88. But
taxation is a special case. It is in some ways closer to the criminal law situation than to
the ordinary civil case. If more than one state taxes the same property or transaction,
the person is exposed to a form of double "jeopardy," in this case multiple taxation.
Moreover, unlike civil litigation, nothing in the full faith and credit clause addresses the
situation. Therefore, the courts have had to deal with the issue of double taxation using
due process concepts of sovereignty.

89. The Full Faith and Credit Clause of the United States Constitution requires
states to give full faith and credit to the "public Acts, Records, and judicial Proceedings
of every other State." U.S. CONST. art. IV, § 1. The requirement of full faith and credit
to proceedings places a strict duty on states not to reopen the judgments of courts of
sister states. See, e.g., Fauntleroy v. Lum, 210 U.S. 230, 236-37 (1908) (a court cannot
refuse to enforce a judgment merely because it is based on a contract that the enforcing
state would deem illegal). See generally JAMEs W. MOORE & ALLAN D. VESTAL ET AL.,
MOORE'S MANUAL: FEDERAL PRACTICE AND PROCEDURE §§ 30-114-30-122 (2001).
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Third, application of the law of the non-conduct state would in no
way interfere with CS's sovereignty to punish the acts giving rise to
the tort. The civil and criminal cases are separate actions. Because
CS was not a party to the civil suit, it is not barred from bringing a
prosecution against the actor.90 In fact, the outcome of the civil case
will not even affect a later criminal case. Regardless of which law the
court hearing the civil case applies, and regardless of whether it finds
the tortfeasor's acts proper or wrongful, CS may try anew the issue of
whether those same acts violated CS's criminal law. Therefore, using
the law of OS to judge the conduct of a defendant in a civil case in no
way impinges on the sovereignty of CS to apply its criminal law.

To illustrate this last point, consider the simple example of a
speed limit. Suppose defendant was driving sixty miles per hour in

CS, and caused injury to the plaintiff. The speed limit in CS is sixty-
five, while in the state of defendant's residence it is fifty-five. Under
the conduct-regulating exception, the issue of whether the defendant
was negligent per se for violating the speed limit would be governed
by the law of CS, and defendant would prevail. 9 ' But suppose instead
that the court applied the fifty-five mile per hour standard of defen-
dant's state, and held the defendant negligent per se. That decision
would in no way intrude upon the sovereignty of CS. Because CS
would not consider the defendant's acts criminal, applying another
law to the civil case would not restrict CS's sovereignty over acts
within its borders.

Now reverse the state laws. At first glance, this situation appears
more difficult. Were the forum hearing the civil case to ignore CS's
stricter speed limit, it would in essence be declaring acceptable con-
duct that CS has declared unacceptable. But it is important to realize
that even this in no way impairs CS's sovereignty over the crime. The
court is declaring the defendant's conduct "acceptable" only for the

90. This crucial point is frequently overlooked. For example, in an article discuss-
ing developments in New York choice of law, Professor Twerski discusses the notorious
decision in Schultz v. Boy Scouts of Am., Inc., 480 N.E.2d 679 (N.Y. 1985). Aaron D.
Twerski, A Sheep in Wolf's Clothing: Territorialism in the Guise of Interest Analysis in
Cooney v. Osgood Machinery, Inc., 59 BROOK. L. REV. 1351, 1357-60 (1994). The court
in Schultz held that New Jersey's law of charitable immunity protected the defendants
from liability for a sexual assault committed in New York. Professor Twerski suggests
that the result left the abusers "free to do their dastardly deeds." Id. at 1359. His state-
ment overlooks the fact that sexual abuse is a criminal act, and New York would be free
to prosecute the abuser under its criminal law. Even if the abuser won the civil case in
the New Jersey courts, that decision would be entitled to no full faith and credit in a
New York criminal prosecution.

91. Of course, defendant would prevail only on the legal issue of whether her con-
duct was negligent per se. A jury could still find her negligent because her conduct was
not reasonable.
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purpose of ascertaining civil liability. As noted just above,92 CS re-
mains free to try the defendant for the crime of speeding. And al-
though the constitutional mandate of full faith and credit to
judgments 9 3 would prohibit CS from relitigating the civil action, in-
cluding liability to the victim based on the criminal conduct, CS does
not have exclusive sovereignty over the question of civil liability.9 4 In-
stead, the law of any state with a connection sufficient to satisfy the
due process and full faith and credit requirements may be applied,
and all other states would be bound by the outcome.

Thus, strict notions of sovereignty do not justify a conduct-regu-
lating exception. Sovereignty concerns certainly justify a limited con-
duct-regulating exception under the classical approach, where it is
assumed that each state has an exclusive sphere of authority. Under
modern approaches, however, multiple states can, and often do, share
the authority to prescribe the outcome of a multistate tort case. CS
will usually be one of the states with sovereignty, but it need not be
the only one.

2. The Golden Rule Principle: Practical Deference

The sovereignty argument is based on power. The second argu-
ment for a conduct-regulating exception relies not on raw power, but
on pragmatic concerns. Even if one state is not required to defer to
another in the exercise of legislative jurisdiction, it may be in its long-
term interests to do so. Deferring to another state in one case may
induce the other state to defer to the forum in cases involving the con-
verse facts. Indeed, many aspects of choice-of-law methodology are
based upon this sort of "Golden Rule" pragmatism. 95 Under this rea-
soning, choice-of-law "rules" reflect categories of cases in which a cer-
tain state would like its rule applied, and, when the tables are turned,
would be willing to defer to another.

In many respects, of course, Golden Rule choice-of-law arguments
proceed along the same lines as sovereignty arguments. The most im-
portant difference is that Golden Rule arguments implicitly assume
that multiple states have the authority to dictate a rule of decision.
Therefore, such arguments are more useful for the modern interest-

92. See supra note 90 and accompanying text.
93. See supra note 89 and accompanying text.
94. See supra notes 71, 72, 76, 77 and accompanying text, a tort case can be decided

under the law of any state with a sufficient connection to the transaction. Therefore, CS
does not have exclusive sovereignty to dictate how a civil case will be resolved. Its ex-
clusive sovereignty, if it exists at all, is limited to criminal law. Of course not all con-
duct-regulating laws have criminal sanctions. But if CS has chosen not to criminalize
the activity, it can hardly complain that use of some other state's civil law somehow
impairs its sovereignty to decide what activity is criminal.

95. SECOND RESTATEMENT § 6 cmt. d.
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based choice-of-law methods. As discussed above, the interest-based
approaches recognize shared sovereignty, and make the choice-of-law
decision turn on determining when given jurisdictions might not
choose to exercise that sovereignty.9 6

Applying Golden Rule reasoning to the conduct-regulating excep-
tion is relatively straightforward. State A might defer to the law of
State B to gauge conduct in B because A hopes that B would in turn
defer to the law of State A for conduct that occurred within the borders
of A. After all, State A certainly wants to retain control over acts that
occur within its borders, even if committed by, or causing harm to,
foreigners. To ensure that other states do not attempt to regulate con-
duct in State A, State A is willing to cede authority to regulate conduct
in other states, even when that conduct affects one or more citizens of
A. Viewed in the light of this Golden Rule reasoning, the strictly terri-
torial conduct-regulating exception represents a sort of tacit agree-
ment among states.

However, the Golden Rule argument has its own problems. First,
it makes a major assumption about state interest. If A is willing to
cede authority over extra-territorial conduct affecting its citizens, it
means that A cares more about controlling conduct in its state involv-
ing foreigners than it does about its own citizens. It is by no means
clear that every state would agree. State governments are, after all,
political creatures. The legislatures, and in most cases the courts,
must be responsive to the democratic process. Citizens vote. There-
fore, it is certainly possible that a state would be more concerned with
an extraterritorial injury to its own citizen than with an injury caused
and felt by foreigners within its borders.9 7

Second, even if it is conceded for the sake of argument that states
do care more about conduct than their citizens, the Golden Rule argu-
ment paints with too broad a brush. The argument assumes that CS
would always be troubled by the use of the law of OS in evaluating
conduct that occurs within CS. But that is not necessarily so.
Whether CS would mind if OS's law was used depends on the content
of the two states' laws. If CS requires people to act more carefully
than the standard in place in OS, CS would almost always prefer that

96. The original form of interest analysis admittedly relies less on Golden Rule
concerns than do the modern variations. The "pure" form of interest analysis is wholly
unilateral. A court's decision whether to apply a state's law turns wholly on whether
that state has an interest, not on whether another state has a greater concern.
BRILMAYER, supra note 1, at 50-51. Variations on interest analysis, including the SEC-
OND RESTATEMENT § 6 cmt. d and the Leflar approach, do allow for such balancing.

97. Out-of-state harm to a resident may well have long-term implications for the
state of residence. Although an in-state injury to a non-resident will have a short-term
impact, such as increased demand on hospital services, the overall effect may well be
less.

[Vol. 36



CHOICE-OF-LAW

its standard be applied. Because the activity in question poses a
threat to people in CS, CS would like to see everyone meet the estab-
lished standard of care. 98 For a court to ignore this interest and apply
a less stringent standard would frustrate the policies of CS to some
degree. Admittedly, CS would not be completely stymied. As dis-
cussed above, it would be free to bring criminal charges. 9 9 However,
applying the less-stringent law in the civil case would remove part of
CS's incentive for safe behavior. 10 0

To compound the problem, a court would most likely use the more
lenient standard of OS only when the defendant resided in OS. 1° 1

Thus, the choice-of-law decision would in effect mean that non-re-
sidents would be held to a lower standard of care than citizens of CS.
This sort of discrimination would further trouble CS.

Admittedly, a state court has the sovereign power to frustrate
CS's goals in this fashion. Considerations of comity and the Golden
Rule logic nevertheless should lead a court in OS to defer to the law of
CS in the hope that in other cases its own more stringent rules will be
applied to conduct that occurs in OS. Therefore, the Golden Rule ar-
gument suggests that a conduct-regulating exception would always
apply when the standard of CS is stricter than the competing
standard.

If the standard in OS is stricter, however, the Golden Rule argu-
ment becomes less persuasive. In this case, CS might well not mind if
OS's stricter standard was applied. 10 2 Again, the very fact that the
court is facing a choice-of-law decision probably means that one or
both parties resides in OS. Although CS might not want its own citi-
zens held to the higher standard of OS, it should not mind if citizens of

other states must act more carefully.' 0 3 CS is especially unlikely to
complain if application of the stricter standard helps one of its citizens

98. This paper discusses the conduct-regulating exception only as it applies in tort.
Tort cases by definition involve harm caused by one person to another.

99. See supra note 90 and accompanying text.
100. There is some debate concerning whether standards of care really have any

effect on conduct. See infra notes 113-15 and accompanying text.
101. Courts applying interest analysis typically find that the non-conduct state has

an interest in applying its law only when that law benefits its resident. Therefore, OS
would not have an interest in applying its less-stringent rule unless the defendant, who
benefits from the lower standard, resides there.

102. However, see Alfred Hill, The Judicial Function in Choice of Law, 85 COLUM. L.
REV. 1585, 1602 (1985), in which Professor Hill criticizes decisions that applied the
higher standard of the defendant's home state to conduct that occurred elsewhere.

103. On the other hand, if the tortfeasor is from OS, that state might have an inter-
est in having the less stringent standard of CS applied. The decision may therefore
involve a true conflict. One author has suggested that "[iut is never offensive to another
sovereign for a state to police the activities of its subjects. . . ." Allan R. Stein, Styles of
Argument and Interstate Federalism in the Law of Personal Jurisdiction, 65 TEx. L.
REV. 689, 757 (1987).
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recover. And regardless of the citizenship of the victim, application of
OS's stricter standard may inure to the benefit of all citizens of CS by
lowering the risk to which they are exposed.

This is not to say that the law of CS should never be applied if the
standard in force in OS is stricter. Even ignoring for a moment the
expectations of the parties, an issue to be discussed below,10 4 there
may be situations in which CS would be offended if the stricter stan-
dard of another state were applied to a nonresident defendant. In
fact, there are two situations in which CS might prefer to have its
more lenient standard applied. The first is when the laws clash by
setting inconsistent standards of behavior. Second, CS might prefer
its law if the stricter standard of OS runs afoul of some other policy
concern of CS.

Inconsistency is certainly a valid reason to defer to the more leni-
ent standard of CS. However, such inconsistency should matter only
if it is an inconsistency in the strict logical sense; i.e., where it is im-
possible to comply with both standards. To illustrate, again consider a
speed limit. If CS has not only a maximum speed limit but also a
minimum, it would interfere with CS's ability to regulate internal con-
duct for a court to judge a non-resident driver's conduct by a maxi-
mum speed limit that was lower than CS's minimum.1 0 5 CS's policy
concerns can be met only if drivers can readily ascertain which of the
incompatible standards governs their actions. Because CS will almost
certainly be offended when the law of OS is directly inconsistent, the
more lenient standard of CS should control.

The second argument for deferring to the more lenient law of CS
also involves inconsistency. In this case, however, the clash is not be-
tween the standards contained in the two laws, but in the underlying
policy. An example may again help illustrate. Suppose that OS re-
quires motorcycle riders to wear helmets. CS does not. The laws are
not directly inconsistent, for nothing prevents the rider from wearing a
helmet in CS. Nevertheless, if CS has purposefully refused to enact a
helmet law, applying OS's helmet law to motorcycle riding in CS may
violate a strong policy concern of CS. Several reasons might explain
CS's decision not to require helmets. For example, the legislature may
have concluded that the risks posed by a helmet-reduced visibility
and hearing-may outweigh the advantages. Or the legislature may
agree with the anti-helmet lobby that personal freedom concerns are
more important than safety. Even more generally, the state might
want to encourage motorcycle ridership within the state.

104. See Part III.A.3 of this article.
105. Of course, one could argue that CS's law is not more "lenient" here, as it im-

poses a sanction for falling below the minimum.
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These policy concerns are all perfectly justified. And, as such,
they should enter into a choice of law decision. However, none of them
support a per se use of the less stringent standard of CS. Of the poli-
cies described in the prior paragraph, the last two, personal freedom
and increasing ridership, have nothing to do with safety. Although
valid goals, there is certainly no a priori reason why these goals of CS
should automatically override OS's concern with the safety of its own
citizens.

The first policy mentioned above (a concern with the increased
risk of helmets) is a safety-related concern, and accordingly of the
same genre as the policy underlying OS's helmet law. At first glance,
it would seem that CS should prevail over OS with respect to safety
concerns relating to acts that occur within CS. But that argument
overlooks an important difference between the interests of the two
states. Although CS has a safety-related policy, upon closer inspec-
tion that policy looks considerably weaker than the policy concerns of
OS in this situation. OS has codified its policy into a legal rule requir-
ing helmets. If CS was equally concerned with the dangers that it
perceives are posed by motorcycle helmets, it could have enacted a law
prohibiting the use of helmets. That would, of course, result in a di-
rect inconsistency, a situation where it was just demonstrated that the
law of CS should automatically apply. Until CS codifies its policy into
a specific law or regulation, however, there is no reason courts should
automatically defer to its law out of deference to the underlying policy.

Again, nothing in the foregoing suggests that CS's policy is not
relevant to a rational choice-of-law decision. Rather, it merely sug-
gests that a court should not automatically defer to CS by applying the
conduct-regulating exception. Although policy alone is not enough to
justify automatic deference, it remains a factor to be considered.

In short, then, the Golden Rule rationale does provide some logi-
cal support for a conduct-regulating exception. However, it justifies
an exception much narrower than that currently existing in the case
law. If the standard in CS is stricter than that in OS, all states should
defer to CS's policy of imposing a high degree of safety. By looking to
the law of CS in these cases, every state gains some assurance that its
own stricter standards will be applied in cases involving conduct that
occurs there. However, if the standard in CS is more lenient than that
in OS, the forum ought to feel free to apply the stricter standard of OS
as long as it is constitutional to do so 1 0 6 and provided that the stan-
dards of CS and OS are not directly incompatible.

106. Use of OS's law must of course comply with the due process and full faith and
credit limits discussed in supra notes 71, 72, 76, 77 and accompanying text. These re-
quirements should be satisfied if defendant is a resident of OS. Although expectations
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3. Expectations of the Parties

A third consideration that may support a conduct-regulating ex-
ception is the expectations of the parties involved in the tort. As a
basic matter of fairness, people who are about to engage in conduct
should be able to ascertain what legal standard governs that conduct
so they can do what is necessary to comply.10 7 By the same token,
people should also know what is expected of others, so they can take
reasonable steps to avoid any harm.'0 8 A rule under which the place
of conduct always provides the standards governing the conduct of
both tortfeasor and victim certainly affords a relatively sure way for
parties to determine what to expect. 10 9 Looking to the law of CS espe-
cially makes sense in the case of a tort, where the parties often have
no prior relationship. Moreover, using the law of the place of conduct
has a sort of common sense appeal; an especially valuable feature
given that the overwhelming majority of tort actors are not schooled in
the nuances of choice of law.

The "gut level" appeal of the expectations argument, however,
does not make it convincing. Expectations of those affected are un-
doubtedly important. If law regularly defies lay expectations, people
will lose confidence in the legal system, depriving law of much of its
moral suasion. That same observation applies to choice-of-law
rules. 1 10 If people are unable to structure their activities because of

are relevant to the due process analysis, there is no undue surprise in holding a defen-
dant liable under the rules of his home state. Nor is the plaintiff likely to complain, as
use of the stricter standard works to her benefit.

107. Robert A. Sedler, Interest Analysis, Party Expectations and Judicial Method in
Conflicts Torts Cases: Refelections on Cooney v. Osgood Machinery Inc., 59 BROOK. L.
REV. 1323, 1329 (1994).

108. Patrick J. Borchers, The Return of Territorialism to New York's Conflicts Law:
Padula v. LiLarn Properties Corp., 58 ALB. L. REV. 775, 787 (1995); Lea Brilmayer,
Interest Analysis and the Myth of Legislative Intent, 78 MICH. L. REV. 392, 407 (1980);
Thomas M. Reavley & Jerome W. Weseich, An Old Rule for New Reasons; Place of In-
jury as a Federal Solution to Choice of Law in Single Accident Mass Tort Cases, 71 TEX.
L. REV. 1, 39 (1992). This logic applies to both tortfeasors and victims, for each needs to
know how the other is required to act in order to decide how to behave.

109. Professor Borchers suggests that a strict territorial rule must be used for con-
duct-regulating rules because of safety concerns. Borchers, 58 ALB. L. REV. at 785. He
uses the example of a traffic light. If the law of CS requires drivers to stop at a red
light, it would clearly be dangerous to allow a driver from another state to act in accor-
dance with a rule of her home state that allowed drivers to drive through red lights.
However, this example does not support the general conclusion that a territorial ap-
proach is necessary for all conduct-regulating rules. Nor do I think Professor Borchers
meant to claim that it does. The traffic light example involves a situation where the
standards of CS and OS are clearly inconsistent. As discussed supra note 105 and ac-
companying text, the law of CS should automatically apply in cases of direct
incompatibility.

110. As Professor Rheinstein noted over 50 years ago, protecting justified expecta-
tions is a main function of choice of law. Rheinstein, 19 TUL. L. REV. at 20. The Su-
preme Court has similarly indicated that expectations are crucial, even possibly having
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uncertainty as to which law will ultimately be used to determine the

consequences of those activities, the choice-of-law system will eventu-

ally have to be changed.
However, there are two reasons why the natural concern for party

expectations does not support a conduct-regulating exception of the

scope in force today. The first is empirical. The expectation argument

assumes that people actually rely on conduct-regulating laws in decid-

ing how to act. The extent to which that reliance occurs, however, is

not always clear. Torts-at least unintentional torts- tend to be un-

planned occurrences. Although the party may purposefully engage in

the activity causing the injury, she does not plan to cause the harm.

Of course, some laws guide behavior even in unintentional torts. The

paradigmatic conduct-regulating law-the rule of the road-undoubt-

edly is relied upon by drivers. Although not everyone diligently obeys

the speed limit or a motorcycle helmet law, virtually everyone takes

those laws into account when deciding how to act. Even a person who

purposefully speeds usually refers to the speed limit in deciding by

how much to speed.

With other types of laws, however, reliance is less certain. One

issue is knowledge. Of course, if a person does not know the standard

of CS, justified reliance on that standard is impossible.1 1 ' And in

many cases, the actor may well not know CS's standard. While speed

limits and other rules of the road are usually posted, other conduct-

regulating laws are not widely publicized, existing only in the statute

books or a judicial opinion. Even the well-informed citizen of CS may

not be aware of the standards, especially if that citizen only sporadi-

cally engages in the activity in question. The likelihood of actual

knowledge will typically be even lower when a non-resident engages in

activity, which is the precisely the situation presented by many

choice-of-law cases.1 12

Another flaw in the assumption of actual reliance is that many

laws considered to be conduct-regulating may actually have no effect

on conduct even if the law is widely known. Seat belt statutes are one

example. Such statutes are clearly intended to encourage seat belt

use. Yet they may have little effect on the actual rate of seat belt us-

a constitutional dimension. See, e.g., Phillips Petroleum Co. v. Shutts, 472 U.S. 797,

822 (1985) (party expectations are an "important element" in determining whether se-

lection of a particular law comports with due process).

111. However, although the outsider may not know the precise rule, he may have

expectations as to the likelihood that certain rules will be in force. Luther L. McDougal,

III, Toward the Increased Use of Interstate and International Policies in Choice-of-Law

Analysis in Tort Cases Under the Second Restatement and Leflar's Choice-Influencing
Considerations, 70 Tua. L. REv. 2465, 2481-82 (1996).

112. One author has suggested that a citizen can never complain about being sub-

jected to the law of his own state. Stein, 65 TEX. L. REV. at 757.
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age. Some people will refuse to wear belts at all, especially if the pen-
alty is low, out of spite or a desire for freedom or comfort. Others
would wear seat belts even without the law. After all, a person al-
ready has a significant incentive-her health-to wear seat belts. The
additional incentive presented by the fine, then, may actually sway
very few people.

Standards of care are another example. Most courts consider
rules defining the defendant's level of care to be conduct-regulat-
ing."i 3 Whether such laws actually do affect behavior, however, is
less certain. Even if people actually know of the standard in place in a
particular jurisdiction, people do not change their behavior in re-
sponse to some changes in the standard of care. Other scholars, for
example, have demonstrated how a change in the standard from ordi-
nary negligence to strict, liability does not affect how carefully a person
acts when engaging in the activity in question.'1 4 In the same vein, a
statute that makes a defendant liable only upon a showing of gross
negligence will have no measurable effect on behavior. A defendant
would rely on such a statute only if he purposefully acted less carefully
than he would have under an ordinary negligence standard. Yet if a
person intentionally acts less carefully, he is already past gross negli-
gence and into the realm of recklessness.

While it is unnecessary to conclude, as it is sometimes suggested,
that standards of care never affect conduct in non-intentional tort
cases," i5 it is fair to say that in many cases the standard of care in
place in CS will not affect how the defendant comports herself in en-
gaging in the activity giving rise to a tort. Similarly, many of the
other rules commonly deemed conduct-regulating will have no actual
effect on conduct. Absent any effect, the "party expectations" argu-
ment cannot really support a conduct-regulating exception.

Yet another problem with the expectations argument is that it
places too much importance on expectations. Although expectations
undoubtedly matter, they cannot completely control."l 6 Law is more
than a codification of the average person's "gut reactions." It should

113. See infra note 125 and accompanying text.
114. RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 137-38 (2d. ed. 1977). The

change in liability standard does, however, affect how often a person will engage in the
activity. In this sense, then, the rule does regulate conduct, albeit in a different way.
Whether this general level of activity is a type of conduct that should qualify for the
conduct-regulating exception is discussed in infra notes 179-81 and accompanying text.

115. See, e.g., Wendelken v. Superior Court, 671 P.2d 896, 901 (Ariz. 1983); Pancotto
v. Sociedade de Safaris de Mocambique, S.A.R.L., 422 F. Supp. 405, 407-08 (N.D. Ill.
1976).

116. Several cases discount the importance of party expectations in negligence
cases, including Wendelken, 671 P.2d at 901; Veasley v. CRST Int'l, Inc., 553 N.W.2d
896, 898 (Iowa 1996) (of "scant relevance"); Davis v. Sch. Dist., 496 A.2d 903, 905 (Pa.
Commw. Ct. 1985); Chambers v. Dakotah Charter, Inc., 488 N.W.2d 63, 69 (S.D. 1992).
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evolve through logical thought and careful consideration of all rele-

vant factors and policies. 117 This process of reasoning quite often re-

sults in a rule that seems to defy "common sense," at least at first

glance. Rather than abandoning rules that conflict with common

sense, however, legal systems in these situations often find it neces-

sary to educate the public as to the content of and rationale for the

new rule.
This observation has implications for the conduct-regulating ex-

ception. Even if people expect the law of CS to govern, the legal sys-

tem should not automatically feel bound to oblige. After all, people

can be wrong. Instead, the system needs merely to inform people how

to determine what law does govern to enable those people to structure

their activities accordingly. As long as the method of ascertaining the

applicable law is understandable and understood, a rule different

than the conduct-regulating exception would not defy party

expectations.

In conclusion, then, the expectation argument provides only lim-

ited support for a conduct-regulating exception. Certainly if a person

has researched the law and acted in good-faith reliance on CS's stan-

dard, the person's conduct should usually be governed by that stan-

dard. However, these situations of good-faith reliance are certainly

much rarer than seems to be assumed. Many people have no idea of

the particular rule that obtains in CS. Others, while knowing the law,

do not actually change their behavior because of it.

To summarize, both the Golden Rule and expectations arguments

support a conduct-regulating exception. However, the exception

should be much more limited than the wholesale exception currently

applied in the courts. Under the Golden Rule argument, states may

tacitly agree to allow CS to regulate conduct in certain situations. In

other cases, courts should use the law of CS out of consideration for

the expectations of the parties. However, a court should automatically

select the law of CS in only three cases:

(a) when the law of CS is stricter than that of OS; (b) when
the laws of CS and OS create incompatible standards of con-
duct, or (c) when the standard of CS is more lenient and the
actor can demonstrate that she actually knew that standard
and justifiably relied on it when engaging in the actions that
gave rise to the tort.

117. True democracy exists nowhere in the modem world, as every system relies on

legal experts to craft the laws.
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The first rule flows from the Golden Rule argument. 1 18 The second
stems from both the Golden Rule and expectations arguments. 119 The
third rule is based solely on the expectations argument, for if CS does
not impose ramifications for the particular conduct, it can hardly be
heard to complain that its ability to control the conduct is impaired by
use of OS's law to impose civil liability.

Again, these are merely the cases in which a court should auto-
matically select CS's law. Note that the law of CS might still be cho-
sen in cases that do not fall within one of the categories. For example,
if OS has the stricter standard but the court determines that OS has
no interest in applying its rule, a court may eventually conclude that
CS's less stringent rule is the best choice. 120

B. DETERMINING WHAT RULES QUALIFY FOR THE CONDUCT-

REGULATING EXCEPTION

The prior section made a case for a limited conduct-regulating ex-
ception. Although a court should not always apply the conduct-regu-
lating rules of CS, there are situations where those rules should
automatically apply even if OS has significant connections with the
tort. CS's concern in having its standards applied in these situations
is more than an interest in the interest-analysis sense; it is rather an
accommodation of basic state policies and the expectations of the par-
ties. Therefore, this more limited conduct-regulating exception should
apply regardless of the particular choice-of-law methodology in force
in any given state. 12 1

To this point, the discussion has focused on the scope of the con-
duct-regulating exception. But defining the parameters of the excep-
tion is only half the struggle. It is also necessary to determine what

118. Professor Cavers agreed with the basic principle that the law of CS should ap-
ply, but would have qualified it to apply only when the tort was foreseeable. DAVID F.'
CAVERS, THE CHOICE OF LAW: SELECTED ESSAYS 1933-1983 169 (1985). Because the
Golden Rule argument also supports the principle, this article argues that the stricter
rule should apply notwithstanding party expectations.

119. As noted above, applying a law of OS that is directly inconsistent with the stan-
dard established by CS would offend CS. Therefore, this second case is supported by the
Golden Rule principle. It is also supported by party expectations, for a party faced with
two contradictory standards of conduct cannot make an informed decision how to act.

120. As discussed in infra notes 178-80 and accompanying text, CS will sometimes
have an interest in applying its own standard even if that standard is more lenient. For
example, the state may be trying to promote an increase in the type of activity in ques-
tion. The more lenient standard operates as a sort of indirect subsidy, because it de-
creases the expected cost of engaging in that behavior. Although this more lenient rule
should not qualify for the conduct-regulating exception, it may be chosen through ordi-
nary interest-based analysis.

121. These observations apply even to states that use the classical approach set out
in the FIRST RESTATEMENT. As discussed supra in Part I, courts applying the first Re-
statement already apply the conduct-regulating rules of CS in most cases.
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sorts of legal rules qualify for the exception. In fact, a court may need
to make this determination even in cases in which the conduct-regu-
lating exception does not apply. Even when there is no automatic def-
erence to CS, it seems that CS will have an interest in applying its law
if the purpose of the law is to regulate behavior. Determining whether
the law of CS is conduct-regulating may therefore determine whether
CS receives any consideration in the choice-of-law decision. 122

1. The Inconsistent Precedent

There is already considerable precedent dealing with the issue of
what sorts of rules are conduct-regulating. However, a review of these
cases reveals significant discrepancies. Although courts generally
seem to assume that a conduct-regulating exception exists, they differ
significantly in their assessment of which rules regulate conduct.

The only type of rule on which all courts agree is a specific statu-
tory standard of conduct. For example, every court applies CS's traffic
laws to determine whether a party's acts violate a statutory mandate
or prohibition. The unwavering deference to CS's "rules of the road"
applies even when other aspects of the claim are governed by the law
of a different state, and regardless of where the case is heard.12 3 This
uniform treatment of rules of the road should come as no surprise.
The very nature of such rules strongly suggests that they are meant to
regulate conduct. Unlike most legal rules that apply in tort cases,
rules of the road have a life independent of the tort action. A party
who violates a speed limit, for example, is subject to sanction regard-
less of whether that speeding caused injury to another. Because the
state imposes criminal sanctions for the act regardless of injury, it is
clear that the legislature was directly concerned with regulating
conduct.

However, the vast majority of legal rules that apply in tort have
no criminal sanctions attached to them. Whether these rules should
be deemed conduct-regulating poses a more difficult question. Courts
across the United States have reached directly conflicting conclusions
as to whether certain laws qualify for the conduct-regulating excep-
tion, often without any real discussion of what "conduct regulating"

122. Of course, CS may also have an interest if one of the parties resides in that
state.

123. Williams v. Carr, 565 S.W.2d 400, 404 (Ark. 1978); Wallis v. Mrs. Smith's Pie
Co., 550 S.W.2d 453, 458-59 (Ark. 1977); Fay v. Kroblin Refrigerated Xpress, Inc., 644
P.2d 68, 69 (Colo. Ct. App. 1981); Judge Trucking Co. v. Estate of Cooper, C.A. No. 92C-
03-041, C.A. No. 93C-04-023, 1994 Del. Super. LEXIS 180 at *16-17 (Super. Ct. 1994);
Tompkins v. Isbell, 543 N.E.2d 680, 682 (Ind. Ct. App. 1989); Vick v. Cochran, 316 So.
2d 242, 246 (Miss. 1975); Fells v. Bowman, -274 So. 2d 109, 113 (Miss. 1973); Mellk v.
Sarahson, 229 A.2d 625, 627 (N.J. 1967); Moon v. Plymouth Rock Corp., 693 N.Y.S.2d
809, 811 (Sup. Ct. 1989); Ellis v. Barto, 918 P.2d 540, 542-43 (Wash. Ct. App. 1996).
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means. Because the cases deal with a wide array of different legal
rules, it may be useful to lump them into two broad categories. The
first category includes cases in which the court must select a legal
standard to evaluate the manner in which someone performed a cer-
tain act. Rules falling within this category include statutory and regu-
latory standards of care, together with modifications of those
standards, such as guest statutes and immunities, that impose liabil-
ity on a greater or lesser showing of culpability than required of other
defendants. The category also includes laws dealing with the extent
to which a victim's careless conduct will limit or completely bar recov-
ery. Finally, it includes punitive damages rules that turn on the
tortfeasor's level of culpability.

The second category involves the more basic question of whether a
given act can result in liability, regardless of how it is performed. For
example, the issue of whether a cause of action for a given injury ex-
ists at all falls within this second category, as does the issue of
whether the defendant owes a legal duty to the plaintiff. This cate-
gory also includes cases involving related issues such as the availabil-
ity of contribution and indemnity among multiple tortfeasors.

In one sense, all of these legal rules are conduct-regulating. After
all, each of the rules makes recovery turn on how one or both parties
acted. However, the fact that liability turns on how someone acts does
not by itself make a law conduct-regulating. If that were the test for a
conduct-regulating rule, virtually every issue in a tort case would be
governed by the law of the state where the conduct relevant to that
issue occurred, for most laws-including even laws like guest statutes
that are typically considered loss-allocating-impose consequences
that vary depending on the particular facts in the case.124 Instead,
most states require a more direct link between the law and injury-
causing conduct before they will apply the conduct-regulating
exception.

a. Cases Turning on a Party's Level of Care

A number of cases have dealt with the defendant's legal standard
of care. Most of these cases find such rules to be conduct-regulating,
and accordingly apply the law of the place of conduct. 125 Although the

124. In the well-known case of Tooker v. Lopez, 301 N.Y.S.2d 519, 523-24 (N.Y.
1969), for example, the New York Court of Appeals found a guest statute to be loss
allocating even though the protection afforded to the host by that statute did not apply
if the host acted with gross negligence.

125. Roy v. Star Chopper, Inc., 584 F.2d 1124, 1129 (1st Cir. 1978) (strict liability,
applies Rhode Island law); David B. Lilly Co., Inc. v. Fisher, 18 F.3d 1112, 1119 (3d. Cir.
1994) (elements of malpractice, applies Delaware law); Cavallaro v. Williams, 530 F.2d
473 (3d. Cir. 1975) (duty of care, applies Maryland law); Fay, 644 P.2d at 70 (duty of
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driver to ensure he can stop in time); Sabell v. Pacific Intermountain Express Co., 536
P.2d 1160, 1165 (Colo. Ct. App. 1975) (leaving stranded motor vehicle on highway);
O'Connor v. O'Connor, 519 A.2d 13 (Conn. 1986); Long v. Sears Roebuck & Co., 877 F.
Supp. 8, 12 (D.C. 1995) (strict liability, applies District law); Estrada v. Potomac Elec.
Power Co., 488 A.2d 1359, 1361 (D.C. 1985) (attractive nuisance); Rosett v. Schatzman,
510 N.E.2d 968, 969 (Ill. App. 1987) (duty of homeowner); Jackson v. Miller-Davis Co.,
358 N.E.2d 328, 330 (Ill. App. 1976) (statutory standard for scaffolding); Glasscock v.
Miller, 720 S.W.2d 771, 776 (Mo. Ct. App. 1986) (duty of motorist to look out); Nelson v.
Hall, 684 S.W.2d 350, 353 (Mo. Ct. App. 1984) (standard of care); Sadkin v. Avis Rent-A-
Car System, Inc., 638 N.Y.S.2d 435, 436 (N.Y. App. Div. 1996) (absence of strict liabil-
ity); Hotaling v. Smith, 406 N.Y.S.2d 627, 628 (N.Y. App. Div. 1978) (duty of parent to
supervise child); Brown v. Church of the Holy Name, 252 A.2d 176 (R.I. 1969) (types of
acts that constitute negligence); Vizcarra v. Roldan, 925 S.W.2d 89, 91 (Tex. App. 1996)
(negligence); Miller v. White, 702 A.2d 392, 394-95 (Vt. 1997) (fault-based liability rules,
dictum); Lichter v. Fritsch, 252 N.W.2d 360, 361 (Wis. 1977) (rule involving leaving
keys in a car ignition). A series of New York decisions exemplifies how courts have
struggled in trying to determine whether standards of care are conduct-regulating.
These cases all involve §§ 240 and 241 of the New York Labor Law, which govern scaf-
folding used in the workplace. Violation of any of these standards subjects the violator
to liability for damages, but not to punitive damages or any criminal sanction. Several
subsections of these provisions establish specific standards concerning matters such as
such as weight capacity. N.Y. Labor Law §§ 240(2) and (3), 241(1)-(5).

Violation of these explicit standards subjects the owner or general contractor to
absolute liability. Two other subsections, by contrast, speak in more general terms,
requiring certain parties to provide suitable protection to parties working on scaffold-
ing. Id. § 240(1) ("proper protection"); § 241(6) ("reasonable and adequate protection").
These latter provisions essentially codify the common-law standard that would other-
wise apply to these parties. Salsman v. Barden & Robeson Corp., 164 A.D.2d 481, 485
(N.Y. App. Div. 1990).

The decisions interpreting §§ 240 and 241 are directly inconsistent on the issue of
whether those provisions are conduct-regulating. Four cases, including one from the
Court of Appeals, hold that the statutes are conduct regulating. Clarke v. Sound Advice
Live, Inc., 221 A.D.2d 227 (N.Y. App. Div. 1995); Padula v. Lilarn Properties Corp., 84
N.Y.2d 519 (N.Y. App. Div. 1994); Huston v. Hayden Building Maintenance Corp., 205
A.D.2d 68 (N.Y. App. Div. 1994); Aviles v. Port Authority of New York and New Jersey,
202 A.D.2d 45 (N.Y. App. Div. 1994). These courts do recognize that the statutes have a
loss-allocating component insofar as they determine who bears any losses arising out of
scaffolding injuries. However, the courts conclude that the legislature's primary pur-
pose was to regulate the conduct of those parties who erect and maintain scaffolds.
Padula, 85 N.Y.2d at 523; Clarke, 221 A.D.2d at 227; Huston, 205 A.D.2d at 71; Aviles,
202 A.D.2d at 48. Therefore, the courts refused to apply the statute to cases involving
conduct outside of New York, even when all the parties were from New York. The
courts instead applied the liability rule that was in force in CS, which in all four cases
was the general common-law standard of reasonableness.

Salsman reaches a similar conclusion. The court in that case agreed that §§ 240
and 241 are conduct-regulating as between the victim and the defendants. Salsman,
164 A.D.2d at 485. However, the Salsman court also faced a claim for contribution and
indemnity by one defendant against another. The court found that narrow issue purely
loss-allocating, and therefore relied primarily on the residence of the parties to deter-
mine the governing law. Id. at 487.

Calla v. Shulsky, 148 A.D.2d 60 (1989), stands in stark contrast to these decisions.
The court in Calla refused to apply the conduct-regulating exception to §§ 240 and 241.
Like the other decisions, the court recognized that the. scaffolding statute had a dual
purpose, serving both to regulate conduct and to allocate any losses stemming from vio-
lations of the established standards. Calla, 148 A.D.2d at 64. The court then indicated
that it was artificial to force the statute into only one of those two categories. Instead, it
attempted to weigh the interests of New York, where the parties resided and the em-
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courts rarely provide much support for this conclusion, a handful have
reasoned that attaching liability to the defendant's conduct encour-
ages the defendant to act in a way that reduces the risk to potential
victims by increasing the cost of injury-causing conduct. 126

On the other hand, not all courts agree that standards of care are
conduct-regulating. A number of cases have found such standards to
be loss-allocating. 12 7 Although these courts occasionally acknowledge
that standards do have an effect on behavior, they generally conclude
that the primary purpose of a standard of care is not to prevent the
injury from occurring, but instead to determine who bears the cost of
the injury once it occurs.

It is interesting to contrast these cases with those involving a
guest statute. Although these statutes have now largely disappeared
from the law books, during their heyday they generated a good deal of
conflict-of-laws discussion. Many of these guest statutes were written
to protect hosts who acted with ordinary negligence, but not those who
acted with gross negligence or recklessness. Conceptually, then, these
statutes were of the same genre as other rules governing the defen-
dant's standard of care. Yet, while most courts find the defendant's
standard of care to be conduct-regulating, statutes that protect the
negligent host are typically considered to be loss-allocating. 128 Courts
applying any of the forms of interest analysis are accordingly more
likely to make their choice of whether to use a given state's guest stat-

ployment relationship was formed, with those of New Jersey, the place where the con-
duct and injury occurred. Id. at 65-66. Finding that "all the significant contacts are
with New York," the court applied § 240's rule imposing strict liability for failure to
provide a safe workplace. Why the court considered the situs of the conduct to be "insig-
nificant" is not exactly clear.

Yet another decision takes a middle ground. In Viera v. Uniroyal, Inc., 142
N.Y.S.2d 668 (S. Ct. 1988), the court concluded that the specific standards set out in the
New York statute were primarily conduct-regulating. However, it found that the gen-
eral "safe workplace" provision of § 241(6) was loss-allocating. Id. at 672-73. As a re-
sult, the court refused to apply the specific standards to the out-of-state injury, but did
hold the New York defendant to the general duty of § 241(6).

These cases, all involving the same statutory provision, clearly indicate that there
is no consensus among the New York courts concerning the meaning of a conduct-regu-
lating law. And in fact, none of the decisions seriously considers what it means for a law
to be treated as conduct-regulating. Without defining that key concept, it is no surprise
that the New York courts apply the basic idea of conduct regulation in different ways.

126. See, e.g., Conklin v. Homer, 157 N.W.2d 579, 586 (Wis. 1968).
127. Wendelken v. Superior Court, 671 P.2d 896 (Ariz. 1983); Pancotto v. Sociedade

de Safaris de Mocambique, S.A.R.L., 422 F. Supp. 405, 407-08 (N.D. Ill. 1976) (a negli-
gence standard is not conduct regulating, applies Illinois law); Deemer v. Silk City Tex-
tile Mach. Co., 475 A.2d 648 (N.J. Super. Ct. App. Div. 1984) (strict liability); Wilcox v.
Wilcox, 133 N.W.2d 408 (Wis. 1965) (degrees of negligence).

128. See, e.g., Mullane v. Stavola, 243 A.2d 842,845 (N.J. Super. Ct. Law Div. 1968);
Schultz, 491 N.Y.S.2d at 96-97 (suggesting that all guest statutes are loss-allocating).
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ute based on the residence of the parties, not the situs of the host's
conduct.

On the other hand, there are a few cases that do apply the con-
duct-regulating exception to guest statutes. A handful hold that CS's
guest statute "regulates conduct" without ever clearly specifying what
conduct is being encouraged or discouraged. 129 In most of the deci-
sions applying the conduct-regulating exception, however, the court is
facing a situation where CS has no guest statute.130 Under an argu-
ment to be explored in greater depth below, an argument can be made
that the absence of a guest statute does affect the host's conduct, and
therefore ought to be treated as conduct-regulating. 13 1

Another legal question that turns on the nature of defendant's
conduct is punitive damages. In most states, punitive damages are
available only if defendant's conduct is intentional or otherwise well
below the expected level of care. However, states vary on issues such
as how egregious a defendant's conduct must be and the categories of
torts for which punitive damages may be awarded. Although only a
few states have considered whether punitive damages are conduct-
regulating, 132 most of these have concluded that punitive damages are
meant to discourage certain types of conduct and should accordingly
be awarded only under the conditions set out by CS.1 3 3

Rules gauging a plaintiffs conduct also fall into this first cate-
gory. Like the defendant's standard of care, traditional contributory
negligence made the plaintiffs recovery turn on how the plaintiff ac-
ted. Under modern comparative negligence, a plaintiffs careless con-
duct only determines how much a plaintiff recovers, not whether.
Some courts have recognized that contributory and comparative negli-
gence are logically related to rules dealing with the defendant's con-
duct, and have accordingly classified them as conduct-regulating. 134

But a far greater number consider such rules loss-allocating. 13 5 None

129. AIU Ins. Co. v. Reese, 498 So. 2d 966, 966 (Fla. Dist. Ct. App. 1986); Dow v.
Larrabee, 217 A.2d 506, 508 (N.H. 1966).

130. See, e.g., Gagne v. Berry, 290 A.2d 624, 626 (N.H. 1972); Bray v. Cox, 333
N.Y.S.2d 783, 785 (App. Div. 1972); Conklin, 157 N.W.2d at 583.

131. See infra note 160 and accompanying text.
132. The lack of case law is not altogether surprising, for the measure of damages is

usually considered a matter of loss allocation. See infra notes 140-43 and accompanying
text.

133. Compare Long, 877 F. Supp. at 13, and Adams v. Brannan, 500 So. 2d 236, 239
(Fla. Dist. Ct. App. 1986), and In re Aircrash Disaster, 20 F. Supp. 2d 1110 (E.D. Mich.
1998) (absence of punitive damages encourages companies to do business in CS), with
Bryant v. Silverman, 703 P.2d 1190, 1196 (Ariz. 1985) (applies law of mutual domicile,
not law of conduct state).

134. Fay, 644 P.2d at 69; Tompkins, 543 N.E.2d at 682; O'Connor, 605 A.2d at 775;
Ellis, 918 P.2d at 542-43.

135. Lee, 166 F.3d at 545 (applying New York law); Wallis, 550 S.W.2d at 458-59;
Sabell, 536 P.2d at 1165; Partman v. Budget Rent-A-Car, 649 A.2d 275, 277-78 (Conn.
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of the cases that find contributory and comparative negligence to be
loss-allocating adequately address the obvious question of why rules
that determine liability based on how a party acted should be afforded
disparate treatment depending on whether they apply to defendant or
plaintiff.

b. Liability Rules Turning on Issues Other than the Level of Care

A number of cases have had to select among legal rules that dif-
fered on matters other than how carefully the parties acted. For ex-
ample, state laws sometimes vary as to whether a cause of action
exists at all under particular circumstances. Typically, rules defining
whether a cause of action exists are considered conduct-regulating,
and the law of CS will apply. 136 Although most courts do not provide
much support for this conclusion, what rationale there is parallels
that used in the standard of care cases-namely that a state intends
to affect how people act by attaching consequences, or in some cases
lack of consequences, to particular acts. On the other hand, that rea-
soning has certainly not been universally adopted, as a fair number of
cases deem rules governing whether a cause of action exists to be loss-
allocating.137

Another group of cases deals with contribution and indemnity
among multiple tortfeasors. Again, the courts are split. Some find
these rules conduct-regulating, reasoning that such rules essentially

Super. Ct. 1994); Judge Trucking Co., 1994 Del. Super. LEXIS 180 at *16-17; Brown v.
DSI Trans., Inc., 496 So. 2d 478, 482-83 (La. Ct. App. 1986); Fells, 274 So. 2d at 113;
Moon, 693 N.Y.S.2d at 811; Chambers, 488 N.W.2d at 68.

136. Lee v. Bankers Trust Co., 166 F.3d 540, 545 (2d. Cir. 1999) (whether state-
ments qualify as defamation); Hanley v. Forester, 903 F.2d 1030, 1033 (5th Cir. 1990)
(liability of owner); McGhee v. Arabian Am. Oil Co., 871 F.2d 1412, 1425 (9th Cir. 1989)
(absence of cause of action for misrepresentation); Offshore Rental Co., Inc. v. Cont'l Oil
Co., 583 P.2d 721, 728-29 (Cal. 1978) (absence of cause of action is conduct-regulating);
Partman v. Budget Rent-A-Car, No. CV92-0122155-S, 1996 Conn. Super. LEXIS 272, at
*8 (Jan. 31, 1996) (denial of cause of action against rental car company if unauthorized
use of vehicle); Veasley v. CRST Int'l, Inc., 553 N.W.2d 896, 899 (Iowa 1996) (vicarious
liability); Myers v. Gaither, 232 A.2d 577, 584 (D.C. 1967); Heaney v. Purdey, 324
N.Y.S.2d 47, 49 (N.Y. 1971) (whether prior case qualifies as a malicious prosecution);
Reale v. Herco, Inc., 598 N.Y.S.2d 502, 509-10 (App. Div. 1992); Flamer v. N.J. Transit
Bus Operations, Inc., 607 A.2d 260, 264 (Pa. Super. Ct. 1992) (immunity); Am. Standard
Ins. Co. v. Cleveland, 369 N.W.2d 168, 172 (Wis. App. 1985) (allowing recovery of bene-
fits already paid).

137. Felch v. Air Fla., Inc., 562 F.2d 383, 386-87 (D. D.C. 1983); Salavarria v. Nat'l
Car Rental Sys., Inc., 705 So. 2d 809, 811 (La. Ct. App. 1998) (liability of rental car
company); Kennington v. H. Blume Johnson, Inc., 632 So. 2d 883, 886 (La. Ct. App.
1994) (liability of employer); Veazey v. Doremus, 510 A.2d 1187, 1190 (N.J. 1986) (inter-
spousal immunity); Hunker v. Royal Indem. Co., 204 N.W.2d 897, 904 (Wis. 1973) (suits
between co-employees). The following cases address the duty of care: Wendelken v.
Superior Court, 671 P.2d 896, 901 (Ariz. 1983); Deemer v. Silk City Textile Mach. Co.,
475 A.2d 648, 652 (N.J. Super. Ct. App. Div. 1984) (strict liability); Wilcox v. Wilcox, 133
N.W.2d 408, 416 (Wis. 1965) (degrees of negligence).
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create another cause of action for tortious conduct. 138 Others find the
same rules loss-allocating insofar as they do not create the initial lia-
bility to the victim, but simply dictate how that liability is to be
apportioned. 139  I..... . ..

This second category likewise includes cases dealing with the type
and measure of ordinary damages. While most states consider puni-
tive damages conduct-regulating, 140 several have held that rules deal-
ing with ordinary damages involve merely a matter of allocating
loss.14 1 But yet again other cases disagree, finding such rules con-
duct-regulating. In some of these latter cases CS allowed a higher
level of damages, thus leading to the argument that full liability
serves to deter negligent or malicious conduct.14 2 However, a few
cases have even found rules limiting the amount of damages to be con-
duct-regulating, reasoning that a cap on damages encourages the de-
fendant to engage in the "conduct" of coming into or doing business in
the forum 143

Finally, there are a handful of cases that deal with issues that on
their face look purely procedural. Here, the overwhelming majority do
not even consider whether the conduct-regulating exception should
apply. And yet there are exceptions even on this issue. For example,
at least one case has found a statute of limitations to be conduct-regu-
lating, concluding that CS's longer statute of limitations created an
incentive for manufacturers to make their products safer.14 4 Al-
though clearly an aberration, this case nevertheless reflects the confu-
sion surrounding what should qualify as a conduct-regulating rule.

138. Jones v. Munson Trans., Inc., 685 F. Supp. 879, 881-82 (E.D. N.Y. 1988); Mor-
gan Guar. Trust Co. v. Texasgulf Aviation, 625 F. Supp. 752, 755 (S.D. N:Y. 1986); Jack-
son v. Miller-Davis Co., 358 N.E.2d 328, 333-34 (Ill. App. Ct. 1976); Augello v. 20166
Tenants Corp., 648 N.Y.S.2d 101, 104 (App. Div. 1996).

139. Cooney v. Osgood Mach., Inc., 612 N.E.2d 277, 281-82 (N.Y. 1993).

140. See supra note 133 and accompanying text.

141. De Aguilar v. Boeing Co., 47 F.3d 1404, 1414 (5th Cir. 1995) (plaintiffs ability
to mitigate damages); Bryant, 703 P.2d at 1194-95 (non-economic damages); Reich, 432
P.2d at 730-31 (damages cap); Olmstead v. Anderson, 377 N.W.2d 853, 857 (Mich. Ct.
App. 1985) (damages cap); Monroe v. NuMed, Inc., 661 N.Y.S.2d 749, 752 (Sup. Ct.
1997) (measure of damages); Fox v. Morrison Motor Freight, Inc., 267 N.E.2d 405, 407-
08 (Ohio 1971) (damages cap); Myers v. Langlois, 721 A.2d 129, 131-32 (Vt. 1998) (cap
on damages).

142. Long, 877 F. Supp. at 12; Hurtado v. Superior Court, 522 P.2d 666, 672 (Cal.
1974) (absence of a damages cap is conduct-regulating); Murphy v. Colo. Aviation, Inc.,
588 P.2d 877, 880 (Colo. Ct. App. 1978) (same); Johnson v. Spider Staging Corp., 555
P.2d 997, 1002 (Wash. 1976) (same). See also Sullivan v. J.V. Nicholas Transfer Co.,
638 N.Y.S.2d 260, 261 (App. Div. 1996) (apportionment of damages).

143. In re Aircrash Disaster, 20 F. Supp. at 1110, 1112 (disallowance of one type of
damages); Kliner v. Koppers Co., 381 F. Supp. 275, 277 (N.D. Ohio 1974) (damages cap);
Hernandez v. Burger, 162 Cal. Rptr. 564, 568 (Ct. App. 1980) (damages cap).

144. Gantes v. Kason Corp., 679 A.2d 106, 111-12 (N.J. 1996).
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2. Defining a "Conduct-Regulating" Rule

The prior section demonstrated the considerable ambiguity sur-
rounding the question of what sorts of rules qualify for the conduct-
regulating exception in choice of law. The only rules for which there is
a clear answer are those at the extremes. Almost everyone agrees
that criminal and other admonitory laws such as rules of the road are
conduct-regulating, and that applying the rule of CS is the only op-
tion. At the other extreme, virtually everyone likewise agrees that the
law of CS should not govern matters of procedure and other issues
completely internal to the process of litigation.145 For the vast array
of issues that lie between these two poles, however, there is no consen-
sus. Case law certainly indicates prevailing views on some issues, but
does not adequately distinguish those issues from analogous issues on
which the majority view differs.

Nor has the academy had much to say concerning how to define a
conduct-regulating rule. With the exception of two commendable
analyses-a short article by Professor Perdue 146 and a section in the
Hornbookl" 7-commentators have paid scant attention to the unique
problems presented by the conduct-regulating law. Of course, that
lack of detailed discussion is not altogether surprising. As evidenced
by the case law, few seem to question the basic premise that there
ought to be a conduct-regulating exception.148 Instead, the only open
issue is defining what conduct-regulating means, a question that at
first glance may appear mundane.

However, defining the type of rule that should qualify for the con-
duct-regulating exception is in truth inordinately difficult. Professor
Perdue's work and the Hornbook both recognize this difficulty and of-
fer ways to resolve it. This article suggests a somewhat different
approach.

As others have recognized, it is impossible to draw a clear line
between conduct-regulating and loss-allocating laws.149 In fact, Pro-
fessor Perdue argues that virtually all legal rules that apply in tort
cases are both loss-allocating and conduct-regulating.' 5 0 Rules com-

145. Even if such rules were deemed conduct regulating, the conduct with which
they are concerned is conduct that occurs in the course of litigation. Therefore, the fo-
rum would be the conduct state in these cases, not the state where the tort occurred.

146. Wendy Collins Perdue, A Reexamination of the Distinction Between "Loss-Allo-
cating" and "Conduct-Regulating Rules," 60 LA. L. REV. 1251 (2000).

147. SCOLES ET AL., supra note 44, at 763-66.
148. A notable exception is the article written by Professors Hay and Ellis. See

supra notes 62-65 and accompanying text.
149. Borchers, 58 ALB. L. REV. at 785; Symeon C. Symeonides, The Need for a Third

Conflicts Restatement (And a Proposal for Tort Conflicts), 75 IND. L. J. 437, 452 (2000);
Perdue, 60 LA. L. REV. at 1252.

150. Perdue, 60 LA. L. REV. at 1252.
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monly considered loss-allocating, such as strict liability, damages
caps, and immunities, may also have an effect on how the parties con-
duct themselves. Although she does acknowledge that there are a few
rules that are overwhelmingly or exclusively loss-allocating, her clas-
sification of most tort rules as conduct-regulating might, if coupled
with a strict conduct-regulating exception, cause courts to revert to a
choice-of-law approach more along the lines of the classical tort rules
of the first Restatement.

This author finds no fault with these basic empirical observations.
It may well be that tort rules do have the effects suggested by Profes-
sor Perdue. Law clearly can influence the way we act. In fact, it is
surely safe to say that no lawmaker, whether a legislator or a judge,
would go to the trouble of changing the law unless he or she thought
that the new rule would affect human behavior in some way. Of
course, lawmakers are not always correct. As demonstrated above, 15 1

some legal rules have no effect on behavior despite the intent of the
lawmaker. Others affect conduct in ways unanticipated by the
lawmaker. Nevertheless, the fact remains that most laws that will be
relevant in a tort dispute do change the way some people behave in
one way or another.

But that is not really the question at hand. Our task is not to
determine which rules happen to affect conduct. Instead, our task is
to determine what legal rules ought to qualify for the conduct-regulat-
ing exception. Stated more functionally, the real goal is to identify
that class of legal rules for which the law of CS should prevail over
that of OS, even when CS has no connection other than the conduct or
inaction that occurred there.

Properly framing the question leads immediately to another ob-
servation. Determining which laws should qualify for the conduct-reg-
ulating exception is much more than a job for the empiricist. It also
requires reference to the basic principles justifying a conduct-regulat-
ing exception that were discussed in Part A. Unless one understands
why we should defer to CS on conduct-regulating laws, it is impossible
to determine with any certainty when we should defer.

Courts dealing with the conduct-regulating exception have largely
ignored many of the basic principles of conflicts. More particularly, I
submit that three principles have not received adequate consideration
in the case law. First, the modern choice-of-law methods require an
analysis that focuses on the specific rules at issue in the case, not gen-
eral categories of rules. Second, it may be important to distinguish
between laws that are intended to affect conduct and those that actu-

151. See supra notes 113-15 and accompanying text.
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ally do affect it. And third, we should not assume that all types of
conduct are or should be of equal weight in the calculus. Each of these
principles will be addressed in turn.

a. The Content of the Conduct State's Law

Generalizations and classifications certainly help simplify the ju-
dicial task. But at times the urge to simplify interferes with the ap-
propriate application of legal rules. One of the most serious forms of
oversimplification is a failure to recognize meaningful distinctions be-
tween prior and present cases. When oversimplification of this sort
occurs, it can lead a court to confusing, if not unjust, results.

This tendency to oversimplify appears at times in the cases deal-
ing with the conduct-regulating exception. The guest statute cases
provide an excellent example. The early New York cases of Babcock v.
Jackson,15 2 Tooker v. Lopez, 153 and Neumeier v. Kuehner 54 all con-
cluded that a guest statute was loss-allocating rather than conduct-
regulating, which led to the conclusion that CS had no interest. 15 5

From these cases, some courts seem to have distilled the general prin-
ciple that the conduct-regulating exception never applies in guest stat-
ute cases. 1 56 A similar rationale has been applied in cases involving
damages. Decisions labeling laws that place a fixed cap on damages
as loss-allocating have been transformed by some courts into a general
rule that all laws dealing with the measure of damages are loss-
allocating.'

57

However, such generalizations overlook a basic feature of all con-
flicts cases. Conflict of law matters only when the substantive rules of
the various states are different. Therefore, in a case where the con-
duct-regulating exception is an issue, there will be significant dispari-
ties between the laws of CS and OS. The court must decide whether
the law of CS should automatically apply over the law of OS, even if
OS has a real interest in having its rule govern. As shown above, CS
may well prevail if the rule regulates conduct. However, this sort of
analysis only makes sense if the specific rule in force in CS is conduct-
regulating. Merely because the law of OS is conduct-regulating does

152. 240 N.Y.S.2d 743 (N.Y. 1963).
153. 301 N.Y.S.2d 519 (N.Y. 1969).
154. 335 N.Y.S.2d 64 (N.Y. 1972).
155. In Babcock and Tooker, none of the parties to the litigation were from CS. In

Neumeier, although the plaintiff was from the conduct state, that state had no interest
because its guest statute favored the out-of-state defendant.

156. See, eg., Tower v. Schwabe, 585 P.2d 662, 663-64 (Or. 1978).
157. De Aguilar, 47 F.3d at 1414 (5th Cir. 1995) (applying Texas law); Reich, 432

P.2d at 730-31; Olmstead, 377 N.W.2d at 857; Fox, 267 N.E.2d at 407-08; Myers, 721
A.2d at 131-32.
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not mean that the different rule in place in CS serves the same
function. 158

Consider the case of a guest statute. Courts may well be correct
in concluding that a law affording some form of protection to the host
may be primarily intended to allocate loss. 159 But it does not follow
that all laws dealing with host liability to a guest are loss-allocating.
In the typical guest statute case, a court is choosing between a guest
statute and a rule that would treat hosts no differently than the typi-
cal careless tortfeasor. If CS has the full liability rule-that is, if it
has no guest statute-then CS may be trying to encourage the host to
act with reasonable care. One can make a colorable argument that a
rule subjecting a host to full liability to anyone injured by the host's
negligent behavior would affect behavior by increasing the price of en-
gaging in negligent behavior. Whether such a rule actually has that
effect is discussed elsewhere. 160 The point here is merely that a court
cannot make a decision as to whether to apply the conduct-regulating
exception simply by concluding that the choice-of-law decision in-
volves a guest statute. Instead, a court must always consider the par-
ticular rule in force in CS, namely, whether CS is the state with or
without the guest statute.

There have admittedly been some decisions that have recognized
this point. A few of the cases dealing with guest statutes have found
that the absence of any protection for the host in CS is intended to
encourage the host to act carefully. 16 1 Others have indicated that the
absence of a cap on damages in CS is conduct-regulating, reasoning
that full exposure encourages drivers to act more carefully. 162 In all
of these cases, the conduct-regulating feature of the law caused the
court to select the law of CS to govern the issue in question. Other
courts need to follow the example of these well-reasoned cases and
look to the actual content of CS's law rather than merely focus on the
category of rule.

b. Intent vs. Effect

The conduct-regulating exception applies to rules that govern be-
havior. In most cases, the effect on behavior is both intended and ac-

158. Perdue, 60 LA. L. REV. at 1256.
159. It is extremely unlikely that a legislature would protect a host in order to en-

courage that host to act more carelessly. On the other hand, other forms of protection,
such as privileges, may have just that sort of purpose. See infra notes 182-83 and ac-
companying text.

160. See supra notes 113-14 and infra notes 176-77 and accompanying text.
161. Compare Gagne, A.2d at 627, with Dow, 217 A.2d at 508 (taking a contrary

view). See also Bray v. Cox, 333 N.Y.S.2d 783, 785 (1972); Conklin, 157 N.W.2d at 583.
162. Long, 877 F. Supp. at 12; Hurtado, 522 P.2d at 670; Murphy, 588 P.2d at 880;

Johnson, 555 P.2d at 1002.
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tual. A workplace safety rule, for example, is enacted in order to
protect worker health, and usually accomplishes that desired end to at
least some degree.

But there is sometimes a disconnection between intent and effect.
As discussed above, for example, 163 a rule that requires people to wear
seat belts is likely to have little effect on how some people act. Many
people wear seat belts to protect themselves from feared injury, not
because the law requires it. Similarly, a rule requiring certain parties
to act more carefully than the reasonable person, such as strict liabil-
ity laws or laws dealing with common carriers or fiduciaries, may have
no actual effect even though intended to change behavior. A prudent
actor will exercise reasonable care, and will not necessarily act more
carefully even if held liable for all harms caused to another.1 6"

Conversely, there are also legal rules that affect behavior in ways
unanticipated by the lawmaker. Even laws enacted with the sole pur-
pose of allocating loss may change the way people act. 16 5 As Professor
Twerski has argued, replacing tort recovery with worker's compensa-
tion laws, although intended merely to ensure compensation without
the need to resort to the ponderous litigation system, may reduce an
employer's incentive to maintain a safe workplace. 16 6 Likewise, other
laws that on their face seem to involve only matters of compensation
may nevertheless influence how, or in some cases whether, people act.

On the surface, it is not entirely clear whether a court should con-
sider intent or actual effect when determining whether a law falls
within the conduct-regulating exception. If effect is a more important
criterion, a court might label a law conduct-regulating if it deems the
law likely to change actual behavior relevant to the case, regardless of
whether the lawmaker realized or intended that effect. 16 7 If intent
controls, the court would ignore whether the law in question actually
affected behavior, and focus instead on what the lawmaker intended
the law to accomplish.

States that employ one of the modern choice-of-law methods may
be tempted to tip the scales in favor of intent. After all, this form of
choice-of-law thinking focuses more on legislative intent than actual

163. See supra notes 112-13 and accompanying text.
164. POSNER, supra note 114, at 137-38.
165. As Professor Perdue points out, it is important to consider not only the individ-

ual laws, but also the difference between the laws. The greater the difference, the more
likely that the law of CS will actually affect conduct. Perdue, 60 LA. L. REv. at 1256.

166. Twerski, 59 BROOK. L. REV. at 1361.
167. Professor Perdue also touches upon this issue, suggesting that such rules could

be considered conduct-regulating. Perdue, 60 LA. L. REV. at 1255.
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empirical effect.1 68 The crux of interest analysis is to gauge how far
the lawmaker meant for the law in question to reach, and more specif-
ically, whether it meant for the law to reach people or events that are
without the state borders.,1 69 This basic principle would seem to sug-
gest that a court similarly should determine whether a law is conduct-
regulating by looking to whether and how the legislature meant to
regulate conduct, not to the effects of the statute on actual actors.

However, there is a crucial difference between ordinary interest
analysis and the logic of the conduct-regulating exception. When a
court applies the exception, it selects the law of CS regardless of
whether OS is also interested in having its law apply. These cases
may well involve true conflicts in the interest analysis sense, yet we
resolve the clash by automatically selecting the law of CS. Moreover,
the reasons for deferring to the law of CS are different than the con-
siderations underlying a typical choice-of-law decision based on an
analysis of state interest. Focusing on the different rationale underly-
ing the conduct-regulating exception helps answer the question of
whether intent or effect should carry greater weight. Instead of auto-
matically deferring to legislative intent, it is necessary to consider
whether intent or effect are more relevant to the two primary bases
for the conduct-regulating exception discussed above.

Viewed from this perspective, it is apparent that both intent and
effect are relevant. Intent more directly satisfies the Golden Rule cri-
terion. If a court defers to CS because of CS's concern with safety,
that deference would be appropriate whenever CS intends to regulate
the activity in question. For a court to question the efficacy of a stat-
ute and decide it has no actual effect would present just the sort of
affront to harmonious relations that the Golden -Rule logic seeks to
avoid.

With respect to jparty expectations, however, the actual effect of
the standard is more important. Of course, if a law does not actually
affect behavior, people will not rely on it when deciding how to act. On
the other hand, if a statute does change behavior patterns, a party
may rely on it regardless of whether the legislature intended that par-
ticular effect or indeed any effect at all. Because actual reliance can in
the proper circumstances justify automatic use of the law of CS, that
reliance ought to be considered in determining whether a particular
rule is conduct regulating.

168. Professor Brilmayer, for example, has argued that a court should defer to a
legislature's opinion as to whether a given law affects behavior. BRILMAYER, supra note
1, at 199-200. Professor Seidelson agrees. Seidelson, 30 DUQ. L. REV. at 876.

169. Determining whether a state has an interest is simply a way to determine
whether the legislature intended for the law to apply. This indirect approach is neces-
sary because legislative history and other indicia of actual intent are often lacking.
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In short, a legal standard of CS should be considered for the con-
duct-regulating exception if it is either intended to have, or actually
does have, an effect on the behavior of the parties to the tort. Of
course, that does not mean that all rules that meet this requirement
will automatically be applied under the exception. Even if a rule of CS
is conduct-regulating, it must still fall into one of the three categories
enumerated in Part A before it automatically trumps the laws of other
states. 170 The intent or effect test merely identifies the candidates for
the exception.

c. The Relevant Conduct

Every law affects conduct. Even something like a cap on dam-
ages, which virtually everyone agrees is loss-allocating, 171 may affect

170. As a matter of pure logic, a test that would treat as conduct-regulating all rules
that meet either the intent or effect criteria is over-inclusive. Neither intent nor effect,
standing by itself, can support even the limited conduct-regulating exception proposed
in this article. In theory, intent and effect should matter only to the extent that they
form a basis for the conduct-regulating exception. Intent focuses on the legislature and
the courts, arms of the government. Because deferring to intent recognizes the sover-
eignty of CS, it should in theory matter only in the first and second situations covered
by the proposed rule, namely, where the standard in CS is stricter, and when the two
laws would create inconsistent standards of conduct.

Effect, by contrast, is relevant because it helps form party expectations. In theory,
then, it should matter only in those situations where the conduct-regulating exception
honors these expectations. As discussed in supra note 119 and accompanying text, ex-
pectations are relevant to the second and third cases where the law of CS applies,
namely, where the laws establish inconsistent standards of conduct and where the
party actually relied on a more lenient standard in CS.

However, this further refinement of the intent/effect approach is an unneeded com-
plexity. As a practical matter, it 'makes no difference. Admittedly, a law of CS that is
intended to have an effect on behavior, but has no actual effect, should logically be
deemed conduct-regulating only in cases where it is stricter than the law of another
state. However, laws that are less strict would not qualify for the conduct-regulating
exception anyway, because there is no reason to defer to CS in such cases. By the same
token, a law of CS that has an unintended effect on behavior should be deemed conduct
regulating only if it is more lenient than the law of OS. If the law is stricter, however,
there really is no choice of law problem. A party that has comported her behavior with a
more stringent standard has by definition also met the more lax standard in the non-
conduct state, and should prevail regardless of which law applies. The only exception is
when the laws set incompatible standards, but in that case the law should be deemed
conduct-regulating if either intent or effect is present.

Because the ultimate result-application of the conduct-regulating exception-does
not change, analysis of the core issue of whether a law is conduct-regulating can be
greatly simplified by considering all rules that satisfy either the intent or effect criteria.

171. De Aguilar, 47 F.3d at 1414; Reich, 432 P.2d at 730-31; Olmstead, 377 N.W.2d
at 857; Fox, 267 N.E.2d at 407-08; Myers, 721 A.2d 129, 131-32 (Vt. 1998). Both agree
that a cap on damages in CS does not qualify as a conduct-regulating rule. However,
Kliner, 381 F. Supp. at 275 (applying Ohio law-court does not point out how result is
irreconcilable with Fox) and Hernandez, 162 Cal. Rptr. at 566-67, take the contrary
view. Although most courts agree that a cap on damages is loss-allocating, it does not
follow that the absence of a cap on damages similarly is also loss-allocating. See supra
note 162 and accompanying text.
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conduct in some way. For example, a damages cap will affect how the
plaintiff and defendant plead and try the case. Depending on the cir-
cumstances, such a law may also affect the plaintiffs choice of forum.

These incidental effects on conduct should not be enough to place
a law within the conduct-regulating exception. What distinguishes the
true conduct-regulating law from others is the type of conduct that is
affected. In order to qualify for the exception, the rule must relate to
conduct that directly affects the injury suffered by the victim. There-
fore, things like procedural rules should never qualify. The conduct
affected by those rules occurs after the tort has occurred, as the par-
ties gear up for litigation. CS has no interest in controlling that con-
duct, unless of course it is also the forum. 17 2 Similarly, other rules
that affect how a party acts after the tort has occurred, such as a stat-
ute of limitations, should not be treated as conduct-regulating absent
a showing that one or both parties somehow relied on that rule when
engaging in the conduct that led to the tort.

Of course, excluding procedural rules still leaves a wide array of
rules that can touch on the acts leading to the tort. Depending on
whether such rules actually do affect conduct, all of these laws could
in theory qualify for the exception. However, using that broad of a
definition would mean that the exception would devour the rule. A
better definition of a conduct-regulating rule would exclude many
rules that affect pre-tort behavior, even behavior that is a but-for
cause of the tort.

Discussions of the conduct-regulating rule typically use rules of
the road as an example. 173 For several reasons, such rules are the
easiest case. Rules of the road directly pertain to the very conduct
that led to the injury. Such rules provide specific standards to which
the parties are expected to adhere, and the failure to abide by those
standards results in injury. Moreover, the state often imposes a fine
or other punishment on the conduct regardless of whether the conduct
results in a loss. 174

In the same vein, other specific standards of conduct, like work-
place safety rules, clearly deal with the sort of conduct that lies at the
core of the conduct-regulating exception. And although it is a closer
case, all other issues relating to standards of care, including general
standards such as negligence and strict liability, do regulate the sort
of conduct with which the conduct-regulating exception is con-

172. In fact, the logic underlying the conduct-regulating exception supports the gen-
eral rule that the law of the forum governs matters of procedure. See supra note 145
and accompanying text.

173. See, e.g., Sabell, 536 P.2d at 1166; Schultz, 480 N.E.2d at 684; Perdue, 60 LA. L.
REV. at 1252.

174. See supra note 123 and accompanying text.
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cerned. 175 Although there is some question about whether general
standards actually do regulate conduct, 176 to the extent they are in-
tended to or do have an effect, such rules should be considered con-
duct-regulating for purposes of the exception.177

The most difficult issue is a rule that affects the primary activity,
but in an indirect way. Consider a liability-limiting rule such as a
guest statute or cap on damages. Most courts find these rules to be
loss-allocating. 178 A few, however, have held that such rules are con-
duct-regulating, because they encourage people to come into the state
as tourists 7 9 or to establish business operations. 180 The basic logic is
difficult to refute. Although it is perhaps doubtful whether tourists
plan their holidays with potential liability in mind, it is highly proba-
ble that such rules do play a role in a business's decision where to
locate its operations. Tort exposure is certainly a cost of doing busi-
ness. Because limitations on liability reduce that exposure, they prob-
ably do play a factor in a decision where to engage in business.
Therefore, such rules actually affect conduct. And when the act of do-
ing business is a but-for cause of the tort, the rule would seem at first
glance to qualify as conduct regulating.

However, rules that encourage general activity like doing busi-
ness or tourism in CS should not fall within the conduct-regulating
exception. There are two key differences between these rules and the
type of rule for which the exception does apply. First, although there
is a causal connection between the activity being regulated and the
tort, that connection is much more attenuated. Encouraging a party
to engage in general conduct in CS affects whether and where a per-
son acts, but does not affect how the party acted in the case of the
particular tort. Because of this less direct connection, these sorts of
rules do not satisfy the policy reasons justifying a conduct-regulating
exception. There really is no question of justified reliance. Although a

175. Strict liability presents a tougher question. As discussed above, see POSNER,
supra note 114, at 137-38, economic theory suggests that the imposition of strict liabil-
ity will not affect how carefully a person acts, merely how often. However, because the
act in question is a type that is likely to cause injury, the state's interest in regulating
the amount of that conduct is sufficient to justify application of the conduct-regulating
exception to strict liability. Professor Perdue agrees that strict liability is conduct-regu-
lating. Perdue, 60 LA. L. REV. at 1253.

176. See supra notes 113-115 and accompanying text.
177. The language in the text merely helps the court determine whether the rule is

conduct regulating. Of course, the conduct-regulating exception should apply only if the
actual case falls into one of the three situations enumerated at the end of Section III.A.
Thus, a court must still evaluate whether the rule of CS is stricter or more lenient than
that of OS.

178. See supra note 128 (guest statutes) & 141 (damages caps) and accompanying
text.

179. Hernandez, 162 Cal. Rptr. at 569.
180. In re Aircrash Disaster, 20 F. Supp. 2d at 1112 (ban on punitive damages).
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firm might hope that all torts caused in the state would be governed
by the liability-limiting rules, it really cannot justifiably rely on that
blanket protection. In most of these cases, after all, at least one of the
parties is from a state other thanCS. If liability is not limited in the
states where the parties reside, the defendant should not be entitled
to the automatic protection of the limited liability in CS.1 8

Nor would including these general rules within the conduct-regu-
lating exception serve the Golden Rule principle. No one doubts that
one of the goals of liability-limiting rules is to encourage outsiders to
come into the state. That is a perfectly acceptable policy. But refusing
to apply the conduct-regulating exception to such a rule is not the
same as discounting the policy reasons behind the rule. Again, it is
important to recall that the conduct-regulating exception is an auto-
matic rule under which the law of CS will apply regardless of the in-
terests of the other connected states. While encouraging tourism and
business are legitimate state policies, they should not automatically
take precedence over the legitimate interests of other states, espe-
cially when the laws of those other states-laws allowing full recov-
ery-help to ensure recovery to a wrongfully injured person.
Therefore, a court should treat the incentive goals of a liability-limit-
ing law as a factor in an interest-based choice of law analysis, but
should not give those laws the advantage of the automatic conduct-
regulating exception.

Of course, not all laws that limit a defendant's liability are ex-
cluded from the exception. Sometimes these protections exist in order
to encourage specific activity, even if that activity occasionally causes
injury to others. Consider the situation in AroChem International Inc.
v. Buirkle,i8 2 a decision of the federal Second Circuit. The issue in
AroChem was whether defamatory statements made in the course of
judicial proceedings were protected by a privilege. California, where
the statements were made, recognized such a privilege. Connecticut,
the state where the plaintiff resided, did not., Finding the California
law to be conduct-regulating, the court applied the conduct-regulating
exception1 8 3 and found the statements to be protected by the privilege.
The court's ruling was clearly correct. The purpose of the California
privilege was to encourage particular conduct, namely, free and open
testimony in judicial proceedings. That conduct was precisely what

181. Workplace safety rules are different. Because the situs of the workplace is
fixed, the defendant knows in which state any harm will occur, and ought to be entitled
to rely on the law of that place.

182. 968 F.2d 266 (2d. Cir. 1992).
183. AroChem. Int'l Inc. v. Buirkle, 968 F.2d 266, 269-70 (2d. Cir. 1992). The court

applied the law of New York, a state that has a well-developed conduct-regulating
exception.
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led to the litigation. Therefore, to protect both California's interest in
court proceedings and the expectations of parties giving testimony,
California privilege law should apply. A similar analysis should apply
to most privileges, as privileges typically relate to specific conduct.

On the other hand, broad status-based immunities for defendants
should rarely be considered conduct regulating. The well-known deci-
sion of the New York Court of Appeals in Schultz v. Boy Scouts of
America, Inc. 18 4 provides a useful comparison to AroChem. The cru-
cial issue in Schultz was whether New Jersey's charitable immunity
law protected the two defendants from tort liability. Plaintiffs were
domiciled in New Jersey. Finding one of the defendants to be likewise
a domiciliary of New Jersey, the court used the "mutual domicile" rule
to apply the immunity to that defendant.' 8 5 The second defendant,
however, was clearly not domiciled in New Jersey.18 6 The court nev-
ertheless held that the New Jersey charitable immunity law also
barred an action against that defendant. The court found several "in-
terests" that New Jersey had in applying its law. One important in-
terest was New Jersey's policy of "promoting the continuation and
expansion of defendant's charitable activities in that State.' 8 7 In
other words, the court considered the charitable immunity rule as a
law promoting charitable conduct in New Jersey. Although that may
well be the prime purpose of the rule, the charitable immunity law
should not be considered a conduct-regulating rule for purposes of the
conduct-regulating exception.18 8 The rule encouraged only general ac-
tivity, not the specific type of activity involved in the case of a privi-
lege. Therefore, the rule is no different from the other general activity
rules discussed above.

For the same reasons, other sorts of immunities, such as inter-
family and sovereign immunity, should not invoke the conduct-regu-
lating exception. These general protections often serve important
state goals, giving CS an important interest that should factor into
any interest-analysis choice of law. However, that interest of CS is
not a priori more important than the interest of other states in al-

184. 480 N.E.2d 679 (N.Y. 1985).
185. The court found that the Boy Scouts of America was a resident of New Jersey.

Although the organization had relocated to Texas, the court held that this post-event
change of residence did not give New York (the conduct state) any greater interest. Sch-
ultz, 480 N.E.2d at 682. Of course, the court failed to consider whether that move might
have reduced or even erased New Jersey's interest.

186. The second defendant was the Franciscan Brothers, an organization that was
clearly domiciled in Ohio. Schultz, 480 N.E.2d at 682.

187. Id. at 687.
188. Professor Perdue disagrees, arguing that an immunity should be treated as a

conduct-regulating rule because it encourages certain types of activities. Perdue, 60 LA.
L. REV. at 1254. Similarly, she asserts that limitations on damages are conduct-regulat-
ing. Id. at 1253-54.-
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lowing recovery. The law of CS may be a viable candidate, but should
not automatically prevail.

In conclusion, then, a court considering the application of the con-
duct-regulating exception should be careful to identify exactly what
type of conduct is being encouraged by a particular rule of CS. Not all
types of conduct should count. The only types of conduct that should
qualify for the conduct-regulating exception are the specific activities
that directly caused the tort in question. Laws that encourage other
conduct, including conduct that indirectly led to the tort, should not
qualify for the exception.

The foregoing discussion obviously does not provide a mechanical
"litmus test" for determining which rules qualify for the conduct-regu-
lating exception. Instead, it merely lays out general guidelines, a bare
framework for courts to use when dealing with the question. As long
as courts keep in mind the factors discussed above and the policy rea-
sons justifying a conduct-regulating exception, they should be able to
make reasoned evaluations of the wide array of rules that crop up in
actual cases. That more thoughtful analysis would help to clear up
the inconsistency that pervades the current case law.

IV. CONCLUSION

The conduct-regulating exception is alive and well in the United
States courts. Regardless of the particular choice-of-law methodology
in use in a particular state, courts regularly choose the law of the con-
duct state to determine whether a party's acts comply with applicable
standards. The basic idea of a conduct-regulating exception is so
widely taken for granted that there is very little discussion of it in the
case law and commentary.

Because the exception is so widely recognized, it is unlikely that
an article of this scope could convince courts to reject it. Fortunately,
the conduct-regulating exception stands on solid ground. A review of
certain core notions of choice-of-law policy, namely the desire to en-
sure harmonious interstate relations and the respect for party expec-
tations, provides strong support for a limited conduct-regulating
exception. Although courts should not always defer to the conduct
state on all conduct-regulating laws, in many cases automatic defer-
ence is justified.

In the future, courts and commentators would be well-served by
paying more attention to the conduct-regulating rule. Most signifi-
cantly, they should abandon the assumption that the conduct-regulat-
ing law of the conduct state should always apply, an assumption so
widespread that the question of what law governs conduct is often not
even litigated. Although the law of the conduct state should always be
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considered on questions of conduct, it may in many cases prove more
consistent with modern choice-of-law methods to gauge conduct by the
law of another state. Courts should also carefully evaluate what sorts
of rules should be treated as conduct-regulating for purposes of apply-
ing the exception. With this sort of analysis, a limited and well-de-
fined conduct-regulating exception can take its proper place in modern
choice of law.


