
IT'S ABOUT TIME: THE UNITED STATES
SUPREME COURT CORRECTLY REJECTS

TEMPORAL SEVERANCE IN TAHOE SIERRA
PRESERVATION COUNCIL, INC. v. TAHOE

REGIONAL PLANNING AGENCY

INTRODUCTION

In Tahoe Sierra Preservation Council, Inc. v. Tahoe Regional
Planning Agency,' an association of property owners asserted that
temporary moratoria on development deprived them of the beneficial
use of their property in violation of the Takings Clause of the Fifth
Amendment of the United States Constitution. 2 The Takings Clause
requires that individuals be compensated for property that the gov-
ernment has taken "for public use, without just compensation."3 The
United States Supreme Court has applied the Takings Clause in two
contexts. 4 First, the Court has determined that the Takings Clause
requires the government to compensate property owners on a per se
basis when the government physically invades or appropriates prop-
erty.5 Second, the Court has-ruled that the government must compen-
sate property owners when a government regulation goes "too far" and
deprives property owners of the beneficial use of their property.6 In
the regulatory context, the Court has reasoned that regulations per-
manently depriving a property owner of all beneficial use require com-
pensation on a per se basis, whereas regulations that partially deprive
a property owner of beneficial use should be measured on an ad hoc
basis.

7

In Tahoe, the Supreme Court determined that regulatory morato-
ria which temporarily prohibited property owners from the beneficial
use of their land were not takings on a per se basis.8 The Court there-
fore determined that the moratoria would not require the government

1. 122 S. Ct. 1465 (2002).
2. Tahoe Sierra Pres. Council, Inc., v. Tahoe Reg'l Planning Agency, 34 F. Supp.

2d 1226, 1229 (D. Nev. 1999), rev'd, 216 F.3d 764, 767 (9th Cir. 2000), cert. granted, 533
U.S. 948 (2001), and affd 122 S. Ct. 1465 (2002).

3. U.S. CONST. amend. V (requiring that property owners be compensated when
the government takes private property); Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922)
(noting that the Fifth Amendment provides that property shall not be appropriated
without compensation).

4. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1014-15 (1992).
5. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 428 (1982).
6. Mahon, 260 U.S. at 415.
7. Lucas, 505 U.S. at 1019 n.8.
8. Tahoe Sierra Pres. Council, Inc., v. Tahoe Reg'l Planning Agency, 122 S. Ct.

1465. 1478 (2002).
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to automatically compensate property owners upon enacting regula-
tory moratoria.9 The Court stated that pursuant to its takings juris-
prudence, the only claims that had ever required compensation on a
per se basis were those alleging the government had physically appro-
priated property or regulations that had permanently deprived a prop-
erty owner of all beneficial use of his property. 10 The Court further
stated that the moratoria at issue did not permanently deprive the
property owners of all beneficial use of their land because the regula-
tions were temporary and the land retained value based on the prop-
erty owners' future abilities to use the property.'1

Additionally, the Court explained that it had avoided adopting
per se compensation rules in the regulatory takings context because
the balancing test espoused in Penn Central Transportation Co. v.
New York City,1 2 rather than the per se approach, was the preferred
method for determining whether a temporary regulation had effected
a taking.13 The Court in Tahoe then reasoned that requiring per se
compensation was not a practical approach because adopting such a
rule would severely impact traditionally accepted exercises of the
states' police powers. 14 Finally, the Court opined that the decision
against per se compensation for temporary moratoria did not signify
that the Court could never find that temporary moratoria effected a
taking; it merely stood for the proposition that courts must consider
such claims under the Penn Central ad hoc inquiry. 15

First, this Note will explore the Supreme Court's holding in
Tahoe, which stated that temporary moratoria were not per se tak-
ings.16 Second, this Note will discuss the Court's development of mul-
tiple tests for determining whether a government action has taken
property in violation of the Fifth Amendment. 17 Third, this Note will
address the Court's decision in Tahoe, which stated that physical tak-
ings jurisprudence was not of precedential value for inquires deter-
mining whether a regulation effected a taking.' 8 Additionally, this
Note will discuss the Court's reasoning that takings precedent re-
quired courts to measure the allegedly taken interest in light of the
"parcel as a whole."19 Furthermore, this Note will stress that the

9. Tahoe, 122 S. Ct. at 1478.
10. Id. at 1478, 1482.
11. Id. at 1484.
12. 438 U.S. 104 (1978).
13. Tahoe, 122 S. Ct. at 1478.
14. Id. at 1488.
15. Id. at 1478.
16. See infra notes 22-141 and accompanying text.
17. See infra notes 142-393 and accompanying text.
18. See infra notes 413-432 and accompanying text.
19. See infra notes 433-521 and accompanying text.
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Court's decision in Tahoe will still allow property owners to contest
temporary deprivations of use under the Penn Central test, which does
not find a taking on a per se basis, but focuses on the specific facts of
each claim.20 Finally, this Note will conclude by discussing how the
Court's decision in Tahoe balanced the government's need for flexibil-
ity in the land use planning regime with a property owner's ability to
challenge government regulations that temporarily deprive him of the
beneficial use of his property, ultimately placing a greater emphasis
on the government's interest than that of the individual property
owner.

2 1

FACTS AND HOLDING

In Tahoe Sierra Preservation Council, Inc. v. Tahoe Regional
Planning Agency, 22 the Tahoe Sierra Preservation Council ("Property
Owners"), a non-profit corporation representing approximately two
thousand property owners, sued Tahoe Regional Planning Agency
("Planning Agency"), the land use regulatory commission.23 Situated
between Nevada and California, Lake Tahoe's "indescribabl[e]
beaut[y]" results from the unusual clarity of its water arising from a
lack of algae in the lake. 24 The lake's natural beauty draws new re-
sidents to the area to develop the surrounding property, which created
disputes regarding moratoria on development of the Lake Tahoe Ba-
sin.2 5 Since the 1950s, there has been a notable decrease in water
clarity, which has been attributed to the building of new residences
surrounding the lake. 26 The increase in development and non-perme-
able surfaces has caused excessive amounts of algae to enter the
water, which has reduced the clarity of the lake. 2 7

Recognizing the need for a regional approach to protect the Tahoe
Basin from over-development, the States of California and Nevada
passed the Tahoe Regional Planning Compact 28 ("the Compact"),
which created the Planning Agency to regulate development in the re-
gion. 29 In an effort to prevent excessive nutrient loading, the Plan-

20. See infra notes 585-599 and accompanying text.
21. See infra CONCLUSION.

22. 122 S. Ct. 1465 (2002).
23. Tahoe Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 122 S. Ct.

1465, 1473 (2002).
24. Tahoe, 34 F. Supp. 2d at 1230.
25. Id. at 1232.
26. Id. at 1231.
27. Id.
28. Tahoe Regional Planning Compact, Nev. Rev. Stat. § 277.200 (1968); 1968 Cal.

Stat. § 66801.
29. Tahoe, 122 S. Ct. at 1471 (citing Lake Country Estates, Inc. v. Tahoe Reg'l

Planning Agency, 440 U.S. 391, 394 (1979)).
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ning Agency instituted a program regulating land use, which

classified property in relation to the area's susceptibility to water run-

off.30 To do so, the Planning Agency developed a classification scheme

that divided the land into seven capability districts based on the
land's ability to withstand the impact of development. 3 1 The classifi-

cations were such that a classification of "one" was the most environ-
mentally sensitive to development, and a classification of "seven" was

the least sensitive.3 2 The Planning Agency deemed districts one

through three as high-sensitivity lands due to the surfaces' slopes and
vulnerabilities to non-filtered run-off.3 3 The Property Owners owned
class one through three lands.3 4

Then, in 1981, the Planning Agency passed the first of two mora-
toria that temporarily prohibited development on high-sensitivity
lands but allowed property owners to construct some single-family
homes on the Nevada side of the lake.3 5 That moratorium prohibited

property owners from any grading, removal of vegetation, or construc-
tion on the regulated property. 36 Additionally, any activity not specif-
ically prohibited by the moratorium required those who owned
property in the Tahoe Basin to obtain permits from the relevant agen-

cies. 3 7 The 1981 moratorium was scheduled to expire only when the

Planning Agency amended the regional plan in force at that time.3 s

Two years later, the second moratorium suspended all develop-
ment permits on high-sensitivity property until the Planning Agency

could formulate and adopt a permanent regional plan. 39 Like the
1981 moratorium, this moratorium prohibited development until the
Planning Agency adopted the new regional plan.40 Despite the fact
that the Planning Agency scheduled this moratorium to expire after

only ninety days, the Planning Agency extended the deadline and the
moratorium continued for months past the initially allotted ninety-
day period. 4 1

In April 1984, approximately thirty-two months after the Plan-
ning Agency imposed the initial moratorium on development, the

30. Id. at 1231-32.
31. Tahoe Sierra Pres. Council, Inc., v. Tahoe Reg'l Planning Agency, 216 F.3d 764,

767 (9th Cir. 2000), cert. granted, 533 U.S. 948 (2001), affd, 122 S. Ct. 1465 (2002).
32. Tahoe, 216 F.3d at 767.
33. Id.
34. Tahoe, 122 S. Ct. at 1473.
35. Tahoe, 216 F.3d at 768.
36. Tahoe, 34 F. Supp. 2d at 1235.
37. Id.
38. Tahoe, 216 F.3d at 768.
39. Id.
40. Id.
41. Id. The moratoria were in effect for almost 6 years. 122 S. Ct. at 1491 (Rehn-

quist, J., dissenting).
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Planning Agency adopted a comprehensive regional land use plan to
regulate the use of property surrounding the Tahoe Basin. 42 On the
day the Planning Agency adopted the regional plan, the State of Cali-
fornia filed suit against the Planning Agency in the United States Dis-
trict Court for the Eastern District of California to enjoin the agency
from implementing the plan, claiming the plan was not sufficiently
stringent to protect the Lake Tahoe Basin. 43 The state argued that
the new regional plan did not sufficiently control potential uses of
land.44 On June 15, 1984, the district court granted a temporary re-
straining order prohibiting the Planning Agency from approving any
development on high-sensitivity areas. 45

The Property Owners in Nevada and California also responded
adversely to the 1984 regional plan by filing suits against the Plan-
ning Agency in the United States District Courts for the District of
Nevada and the Eastern District of California. 4 6 After initially pro-
ceeding separately, the courts consolidated the Property Owners' ac-
tions and presented the claim in the United States District Court for
the District of Nevada.4 7 In addition to damages, the Property Own-
ers requested injunctive and declaratory relief for violations of the
Due Process Clause, the Equal Protection Clause, the Contracts
Clause, and the Takings Clause of the United States Constitution.4 8

In adjudicating the Takings Clause claims, the district court rec-
ognized that the Property Owners based their takings claims on a reg-
ulatory takings theory and had not alleged that the Planning Agency
had directly invaded or physically appropriated private property.4 9 To
determine whether the moratoria "took" the property, the district
court analyzed the claim under three separate tests because the Prop-
erty Owners had based their action on a regulatory takings theory.50

The district court first applied a test espoused in the Supreme Court's
decision in Agins v. City of Tiburon,5 1 which indicated that a taking
had occurred when a regulation either did not further a legitimate
state interest or denied a property owner economically viable use of
his property.

5 2

42. Id.
43. Id. The Planning Agency adopted the regional plan on April 26, 1989. Id.
44. Tahoe, 216 F.3d at 768.
45. Id.
46. Tahoe, 34 F. Supp. 2d at 1236.
47. Id.
48. Tahoe, 216 F.3d at 768-69.
49. Tahoe, 34 F. Supp. 2d at 1238-39.
50. Id. at 1239-40.
51. 447 U.S. 255 (1980).
52. Tahoe, 122 S. Ct. at 1474 (quoting Agins v. City of Tiburon, 447 U.S. 255, 260

(1980)).

2003]



CREIGHTON LAW REVIEW

The district court maintained that the regulation covering the
Tahoe Basin advanced a legitimate state interest, but noted that the
regulation lessened the economically viable use of the Property Own-
ers' land.53 Having determined the regulation lessened the economi-
cally viable use of the property, the district court applied the ad hoc
balancing test from Penn Central Transportation Co. v. New York
City54 to determine the extent to which the regulation deprived the
Property Owners of the use of their property. 55 The court noted that
the Penn Central balancing test was fact-specific and the court focused
the inquiry on the Property Owners' reasonable investment-backed
expectations, the character of the government action, and the eco-
nomic impact of a regulation. 56

Performing the Penn Central inquiry, the district court reasoned
that the moratoria covering the Tahoe Basin did not interfere with the
Property Owners' investment-backed expectations because of the tem-
porary natures of the moratoria. 57 Next, in addressing the character
of the government's action, the district court maintained that the
Planning Agency had taken the necessary steps to combat the prob-
lem.58 Lastly, the district court determined that under Penn Central's
economic impact inquiry, the regulation did not completely deprive
the Property Owners of the use of their property and therefore did not
constitute a taking under an ad hoc inquiry. 59

The district court proceeded to apply the per se takings inquiry
formulated in Lucas v. South Carolina Coastal Council 6 0 to determine
whether the moratoria had effected a per se taking.6 1 Pursuant to the
Lucas takings inquiry, the court inquired whether the regulation had
completely deprived the Property Owners of all economically benefi-
cial use of their property. 62 The district court reasoned that the first
moratorium constituted a taking because the regulation denied the
Property Owners of all viable use of their land for the period during

53. Tahoe, F. Supp. 2d at 1239-40, 1245.
54. 438 U.S. 104 (1978).
55. Tahoe, F. Supp. 2d at 1240. The Penn Central balancing test weighs 1) "the

economic impact of the regulation on the claimant; 2) the extent to which the regulation
has interfered with distinct investment-backed expectations; and 3) the character of the
governmental action." Id. at 1240 (quoting Penn Cent., 438 U.S. at 124).

56. Tahoe, 34 F. Supp. 2d at 1240.
57. Id.
58. Id. at 1241.
59. Id. at 1242.
60. 505 U.S. 1003 (1992).
61. Tahoe, 34 F. Supp. 2d at 1240. A Lucas test inquiry will result in the court

finding a per se taking if a property owner is deprived of all economically viable or
productive use of their land. Id. at 1242.

62. Tahoe, 34 F. Supp. 2d at 1240.
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which the moratorium was active. 6 3 The district court concluded that
the government was required to compensate the Property Owners for
the period during which the moratoria prohibited beneficial use of the
property.

64

The Property Owners appealed the district court's decision to the
United States Court of Appeals for the Ninth Circuit, arguing that the
temporary moratoria had effected a per se taking of the Property
Owners' land.6 5 The Ninth Circuit reversed the district court's deci-
sion, stating that the per se takings rule of Lucas did not apply to the
moratoria in question.6 6 In doing so, the Ninth Circuit reasoned that
the temporary nature of the development moratoria allowed the land
to retain its present value based on the future development potential
that would occur when the Planning Agency lifted the moratoria. 6 7

The Ninth Circuit stated that the district court erred in applying the
test from Lucas because a per se taking could exist only in situations
where a regulation deprived a property owner of "all economically ben-
eficial or productive use of his land. '68

While acknowledging that some situations might exist where
compensation would be required on a per se basis, the Ninth Circuit
determined that courts should analyze the majority of takings claims
under the Penn Central ad hoc factual inquiry. 69 Elucidating upon
the distinction, the Ninth Circuit maintained that the Supreme Court
had previously found takings on a per se basis in two circumstances
without performing'the Penn Central ad hoc test. 70 The Ninth Circuit
noted that the first circumstance that did not require a factual inquiry
existed when the government physically invaded or appropriated pri-
vate property.7 1 The Ninth Circuit stated that the second situation
finding a taking on a per se basis existed when a regulation denied a
property owner of "all economically beneficial or productive use of

63. Id. at 1245.
64. Id.
65. Tahoe, 216 F.3d at 764, 766, 771.
66. Id. at 782 (stating that the plaintiffs were not deprived of all use of their land);

Tahoe, 122 S. Ct. at 1483 (stating that Lucas applied a categorical test).
67. Tahoe, 216 F.3d at 781.
68. Id. at 782 (stating that the regulation was not a per se taking); Tahoe, 122 S.

Ct. at 1483 (stating that Lucas applied a categorical rule).
69. Tahoe, 216 F.3d at 771-72, 771 n.10, 781 (stating that temporary moratoria

could receive per se treatment if the moratoria endured long enough to deprive all pre-
sent value of the property's future uses). See also Penn Central, 438 U.S. at 124 (stating
that ad hoc inquiry is dependent upon the facts of particular circumstances but focuses
particularly upon the economic effect of the regulation, the regulation's effect on the
property owner's investment-backed expectations, and the basis for the government's
action).

70. Tahoe, 216 F.3d at 772.
71. Id.
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land."72 The Ninth Circuit then stated that when viewed in a Penn
Central framework, total deprivation of use resulted in a per se taking
because the regulation did not allow any economic productivity of the
land; therefore, the economic impact would not only be severe, but
determinative.

73

In analyzing the Tahoe Basin Property Owners' takings claim, the
grant of review limited the Ninth Circuit to the strident Lucas per se
takings analysis because the Property Owners did not dispute the dis-
trict court's finding that a taking had not occurred pursuant to the
Penn Central factual inquiry. 74 The Ninth Circuit found that the
Property Owners "face [d] an uphill battle" because they brought only
a facial takings challenge instead of opting for the fact-specific inquiry
of Penn Central.75 The Ninth Circuit maintained that a key factor in
determining the existence of a per se taking was whether the court
treated each period that the moratoria were in effect as temporal
slices "taken" from the Property Owners' fee simple interests. 76 The
Property Owners urged the court to conceptually sever their total
property interest into segments based on physicality, functionality,
and time, and to treat the temporal deprivation as a compensable in-
terest. 77 While acknowledging that Supreme Court precedent had not
been uniform when addressing conceptual severance, the Ninth Cir-
cuit noted that recent decisions demonstrated a reluctance to utilize
the concept. 78 Citing Penn Central, the Ninth Circuit maintained that
courts must view the interest as a whole and that although the period
of deprivation was a factor in a Penn Central analysis, the temporal
segment was not a separate property right.79

The Property Owners contended that the Supreme Court's deci-
sion in First English Evangelical Lutheran Church v. County of Los
Angeles80 compelled the Ninth Circuit to apply conceptual severance
and to find that the moratoria took all beneficial use of their property
for the period during which the regulations were in effect. 8l The
Ninth Circuit responded that First English was not a case that deter-
mined what comprised an actual taking, but was one that addressed

72. Id. at 773 (quoting Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015 (1992)).
73. Tahoe, 216 F.3d at 773.
74. Id.
75. Tahoe, 216 F.3d at 773-74 (quoting Suitum v. Tahoe Reg'l Planning Agency,

520 U.S. 725, 736 n.10 (1997)).
76. Id. at 774. Such a theory is often called either the denominator problem or

conceptual severance. Id. at 774 n.13.
77. Tahoe, 216 F.3d at 774.
78. Id. (noting lack of uniformity in the severance doctrine). See also Keystone Bi-

tuminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 497-99 (1987).
79. Tahoe, 216 F.3d at 774-75.
80. 482 U.S. 304 (1987).
81. Tahoe, 216 F.3d at 773, 777-79.
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solely the issue of what remedy was necessary when a court had previ-
ously determined a taking existed.82 Additionally, the court reasoned
that "temporary" regulatory takings were not prospectively tempo-
rary, like the moratoria in Tahoe, but were permanent regulatory tak-
ings rendered "temporary" by a state's decision to discontinue the
regulation rather than compensate the property owner for the
deprivation.

8 3

After determining that courts must measure alleged takings
against the property as a whole instead of against the temporal slice
that the Property Owners requested, the Ninth Circuit conducted a
Lucas inquiry to determine whether a taking existed on a per se ba-
sis.8 4 Analyzing the claim under the Lucas inquiry, the court focused
the takings inquiry on whether the temporary moratoria denied all
productive or economically beneficial use of the Property Owners'
lands.8 5 The Ninth Circuit reasoned that the central confusion in con-
ducting the Lucas test arose in defining the relationship between the
property's use and value.8 6

When it attempted to determine the amount by which the tempo-
rary regulation had actually deprived the property of value, the Ninth
Circuit reasoned that the ordinances' limited durations allowed the
Property Owners to retain a present value in the future use of their
property.8 7 The Ninth Circuit reasoned that a significant difference
existed between the moratoria at hand and the regulation in Lucas.8s

The Ninth Circuit noted the Tahoe Basin properties retained value
based on future utility, whereas the regulation in Lucas had perma-
nently deprived the property owner of his use for an infinite period of
time.8 9 Therefore, according to the Ninth Circuit, a finding that the
land retained value foreclosed a finding of a Lucas per se taking.90

Nevertheless, the Ninth Circuit cautioned that the court might con-
clude a per se taking had occurred if a moratorium labeled "tempo-
rary" was actually in force so long as to eliminate the entire present
value of the future use of property. 9 1

82. Tahoe, 122 S. Ct. at 1477.
83. Tahoe, 216 F.3d at 778.
84. Id. at 775 (requiring courts to adhere to the parcel as a whole approach); Tahoe,

122 S. Ct. at 1477 (noting that the Ninth Circuit measured the claim under Lucas).

85. Tahoe, 216 F.3d at 780.
86. Id.

87. Id. at 781 n.26.
88. Tahoe, 122 S. Ct. at 1482-83.
89. Id. at 1483.
90. Tahoe, 216 F.3d at 782 & n.29.
91. Id. at 781.
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The Ninth Circuit denied the Property Owners' petition for re-
hearing en banc.9 2 Dissenting, Judge Alex Kozinski contended that
the majority did not follow First English's admonishment that tempo-
rary regulations were not different from permanent regulations.9 3

The dissent also disagreed with the majority's rejection of the applica-
bility of physical takings cases as precedential value for analyzing al-
legations of regulatory takings.9 4 After the denial of rehearing in the
Ninth Circuit, the Property Owners filed a petition for a writ of certio-
rari to the United States Supreme Court.9 5 The Supreme Court
granted certiorari to consider whether a moratorium temporary in na-
ture constituted a per se taking of property under the Takings Clause
of the United States Constitution. 96

The Supreme Court affirmed the decision of the Ninth Circuit,
holding that temporary moratoria on development were not per se
takings. 97 Justice John Paul Stevens, writing for the majority, noted
that the Property Owners faced an "uphill battle" made more difficult
because they requested a rule that would result in finding a per se
taking whenever a regulatory agency temporarily prohibited develop-
ment. 98 The Court reasoned that the question of whether temporary
moratoria effected a taking rested upon the specific facts of the actual
case.9 9 Relying on Justice Sandra Day O'Connor's concurring opinion
in Palazzolo v. Rhode Island,10 0 Justice Stevens pointed to the Court's
hesitancy to adopt per se rules and noted that the Court preferred
conducting a Penn Central ad hoc factual inquiry. 1 1

The Court emphasized the differences between physical and regu-
latory takings, and reasoned that a comparison between the two was
inappropriate. 10 2 The Court maintained that physical takings cases
were not of precedential value when analyzing regulatory takings
cases due to longstanding tradition and the severe effect such an equa-
tion would have on accepted land regulation practices. 10 3 The Court

92. Tahoe Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 228 F.3d 998,
999, 1001 (9th Cir. 2000).

93. Tahoe, 228 F.3d at 1000.
94. Id. at 1001
95. Tahoe, 122 S. Ct. at 1477.
96. Id. at 1470.
97. Id. at 1490.
98. Id. at 1470, 1477.
99. Id. at 1478.

100. 533 U.S. 606 (2001).
101. Tahoe, 122 S. Ct. at 1486 (quoting Palazzolo v. Rhode Island, 533 US. 606, 636

(2001) (O'Connor, J., concurring)). The Court noted that it must avoid adopting per se
rules in the regulatory context due to the fact-specific nature of regulatory takings in-
quiries. Palazzolo, 533 U.S. at 636.

102. Tahoe, 122 S. Ct. at 1479.
103. Id. at 1478-79.
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noted that regulations affecting property occur on a daily basis,
whereas physical appropriations of property occur less frequently. 0 4

According to the Court, such a difference manifested important func-
tional differences between the doctrines. 10 5

Next, the Court addressed the precedential value of First English
to the Property Owners' request for per se compensation. 10 6 Once
again, the Court agreed with the Ninth Circuit, reasoning that First
English focused only on the issue of what compensation was due after
a court determined a taking existed. 10 7 The Court addressed specific
language in First English that delineated situations where the Court
might not find a taking even if the regulation temporarily denied all
use of property.' 0 8 The Court reasoned that a regulation denying a
property owner of all use of his property might not be considered a
taking when the regulation was enacted pursuant to the government's
ability to regulate public safety concerns. 10 9 Therefore, the Court re-
jected the Property Owners' request for per se compensation based on
First English.1 10

Having determined First English did not provide the Property
Owners with the per se compensation they requested, the Court pro-
ceeded to analyze the lower courts' treatments of the land's preceden-
tial value from Lucas. 1 ' The Court determined that the Lucas rule
did not apply to the moratoria in Tahoe because of significant factual
differences between the regulations and those differences' effects on
the Property Owners' beneficial uses. 112 The Court reasoned that the
fundamental difference between the deprivation of use in Lucas and
the deprivation in Tahoe was that the Lucas regulation deprived the
property of "all economically beneficial uses" for an infinite time." 3

The Court stated that the land in Tahoe retained its present value
based on the Property Owners' future economically beneficial use
when the moratoria terminated. 114 Therefore, according to the Court,
the regulation would not deny the Property Owners of productive or
economically beneficial use of land." 5 The Court determined that Lu-

104. Id. at 1479.
105. Id. at 1479-80.
106. Id. at 1477, 1482.
107. Id. at 1482, 1490.
108. Id. at 1482.
109. Id.
110. Id.
111. Id. at 1482-83.
112. Id.
113. Id. at 1482-83 (quoting Lucas, 505 U.S. at 1019).
114. Id. at 1484 (citing Agins, 447 U.S. at 263 n.9).
115. Id.
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cas indicated that anything less than a total deprivation of value man-
dated a non-categorical Penn Central factual inquiry. 116

Next, the Court clarified the applicability of conceptual severance
in the regulatory takings context by noting that Penn Central required
courts to focus on the "parcel [of land] as a whole."11 7 The Court rea-
soned that under such an approach, courts measure the extent to
which owners are deprived of using land in light of the property in its
entirety. 118 The Court rejected the Property Owners' submission that
the Court should sever the period in which the moratoria were in ef-
fect from the total life of the property to determine whether the regu-
lation took that "segment."1 19 The Court maintained that the district
court erred when it applied the concept of temporal severance to the
Property Owners' land because the Court had "consistently rejected"
applying conceptual severance in takings jurisprudence. 120 The Court
declared that Lucas did not apply if the government did not take the
entire interest and that application of the Penn Central fact-specific
inquiry was therefore proper.12 1

The Court next addressed the issue of whether adopting a new
rule in the temporary regulatory takings context, which requires com-
pensation on a per se basis, would serve the concepts of "fairness and
justice" better than the Penn Central fact-specific inquiry. 1 22 The
Court reasoned that it could not sustain a finding of a taking on a per
se basis because such a rule would cause numerous changes in areas
long considered part of the governmental police power.12 3 The Court
also concluded that requiring compensation on a per se basis would
put an incredible financial stress on the government and that such
policy decisions were better left to state legislatures. 124

Deciding not to find a taking in the temporary regulatory takings
context on a per se basis, the Court stressed that such a determination
was not fatal to a finding of a compensable taking, but that the deci-
sion merely stood for the proposition that courts should analyze tem-
porary regulatory takings claims under the Penn Central inquiry.' 2 5

Noting that the restriction's duration was an important factor when
appraising regulatory takings claims, the Court cautioned that it

116. Id.
117. Id.
118. Id. (quoting Concrete Pipe & Prods. of Cal. Inc. v. Constr. Laborers Pension

Trust for S. Cal., 508 U.S. 602, 644 (1993)).
119. Tahoe, 122 S. Ct. at 1483.
120. Id.
121. Id. at 1484.
122. Id.
123. Id. at 1485.
124. Id. at 1485, 1489.
125. Id. at 1486 (quoting Palazzolo, 533 U.S. at 636 (O'Connor, J., concurring)).
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might view moratoria lasting over a year with "special skepticism."126

The Court reasoned that courts could view similar moratoria as a "se-
ries of rolling moratoria," having the practical effect of a permanent
taking.12 7 However, the Court noted that it could not make such an
inquiry because the grant of certiorari in Tahoe did not encompass the
issue.128

Chief Justice William H. Rehnquist dissented, asserting that the
majority's distinction between permanent and temporary regulations
was equivocal. 12 9 Chief Justice Rehnquist noted that the regulation
in Tahoe deprived the Property Owners of their use of the property for
a period of time lasting longer than the regulation in Lucas.130 Ac-
cording to Chief Justice Rehnquist, government agencies would have a
great incentive to merely label the regulation "temporary" to avoid
compensating property owners. 13 1 Chief Justice Rehnquist argued
that any distinction between temporary and permanent prohibitions
was tenuous and not in accordance with First English. 13 2 Chief Jus-
tice Rehnquist also opined that regulations temporarily depriving
property owners of use required compensation if that regulation de-
prived the property owner of all economic use of his land during that
period.133

Additionally, Chief Justice Rehnquist disagreed with the major-
ity's view that physical takings cases did not have precedential value
for evaluating regulatory takings. 134 Chief Justice Rehnquist rea-
soned that First English stood for the proposition that physical and
regulatory takings were not "different in kind."1 35 Addressing the im-
pact on governmental interests, Chief Justice Rehnquist stated that
deciding such moratoria were not takings did not threaten traditional
land use planning because moratoria lasting six years did not resem-
ble customarily accepted short-term moratoria. 136 Therefore, Chief
Justice Rehnquist reasoned that because the moratoria in Tahoe did

126. Id. at 1489.
127. Id. at 1485.
128. Id.
129. Id. at 1490, 1492 (Rehnquist, C.J., dissenting).
130. Id. (Rehnquist, C.J., dissenting). The regulation in Lucas lasted less than two

years. Id.
131. Id. (Rehnquist, C.J., dissenting).
132. Id. (Rehnquist, C.J., dissenting).
133. Id. at 1491 (Rehnquist, C.J., dissenting).
134. Id. at 1492-93 (Rehnquist, C.J., dissenting). Chief Justice Rehnquist stated

that "the Lucas rule is derived from the fact that a 'total deprivation of use is, from the
landowner's point of view, the equivalent of a physical appropriation."' Id. at 1492
(Rehnquist, C.J., dissenting).

135. Id. at 1492 (Rehnquist, C.J., dissenting) (quoting First English Evangelical Lu-
theran Church v. County of Los Angeles, 482 U.S. 318, 318 (1987)).

136. Id. at 1495 (Rehnquist, C.J., dissenting).
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not fall under traditional background principles of state property law,
the Court should have required that compensation be paid to the
Property Owners.13 7

Justice Clarence Thomas, joined by Justice Antonin Scalia, filed a
separate dissent, disagreeing with the Court's finding that regulatory
takings jurisprudence had traditionally focused on the parcel as a
whole. 1 38 Justice Thomas disagreed with the majority's opinion that
the Court had previously settled the issue of the correct property in-
terest to be measured in a takings inquiry. 139 Addressing the Prop-
erty Owners' requests for temporal severance, Justice Thomas
interpreted First English as accepting conceptual severance in a tem-
poral context and therefore determined that laws prohibiting all bene-
ficial use of property for even temporary periods should be subject to a
Lucas per se taking.140 As such, Justice Thomas stated that he would
have required per se compensation for the moratoria in Tahoe during
the time period during which the moratoria deprived the Property
Owners of the use of their property. 14 1

BACKGROUND

The United States Supreme Court's takings jurisprudence arises
out of the Takings Clause of the Fifth Amendment, which states, "...
[NJor shall private property be taken for public use, without just com-
pensation.' 42 Traditionally, courts have recognized the state and fed-
eral governments' eminent domain powers as limited by the
requirement that the government compensate property owners when
taking property. 143 In the doctrine's infancy, courts applied the Tak-
ings Clause only in cases of physical appropriations of property or ti-
tle.144 As takings jurisprudence matured, courts extended takings
scrutiny to governmental regulations affecting property.' 4 5

In Pennsylvania Coal Co. v. Mahon,14 6 a case considered to be
the birthplace of regulatory takings jurisprudence, the Supreme Court

137. Id. at 1496 (Rehnquist, C.J., dissenting).
138. Id. at 1496 (Thomas, J., dissenting). Justice Thomas noted that the Court has

"at times expressed discomfort with the logic of [the parcel as a whole] rule." Id.
(Thomas, J., dissenting) (quoting Palazzolo, 533 U.S. at 631).

139. Id. at 1496 n.* (Thomas, J., dissenting).
140. Id. at 1496-97 (Thomas, J., dissenting).
141. Id. at 1497 (Thomas, J., dissenting).
142. U.S. CONST. amend. V.
143. Steven J. Eagle, Just Compensation for Permanent Takings of Temporal Inter-

ests, 10 FED. CIR. B.J. 485, 486-87 (2001).
144. Anthony Saul Alperin, The "Takings" Clause: When Does Regulation "Go Too

Far"? 31 Sw. U.L. REV. 169, 169 (2002).
145. Alperin, 31 Sw. U.L. REV. at 169.
146. 260 U.S. 393 (1922).
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ruled that the Fifth Amendment of the United States Constitution
limited the government's power to enact regulations affecting property
without paying compensation. 147 Prior to Mahon, the Court had only
required compensation for property owners under the Takings Clause
of the Fifth Amendment when the government physically occupied or
appropriated property. 148 The Court in Mahon reasoned that if a reg-
ulation too greatly deprived a property of use, the government must
compensate property owners in the same manner as if the government
had physically appropriated the property. 149

In Mahon, a property owner sued the Pennsylvania Coal Com-
pany ("Coal Company") to enjoin the Coal Company from mining coal
under his house in a manner that would have removed supports and
caused surface subsidence of the property. 150 The Coal Company orig-
inally owned the land where the property owner's residence stood. 151

Upon conveying title to the property owner, the Coal Company ex-
pressly reserved the right to remove the subsurface coal. 152 The deed
by which title was conveyed provided that the property owner took the
property along with the risks that might arise from subsurface
mining.153

The property owner brought his action in the Pennsylvania Court
of Common Pleas under the Kohler Act, 154 a statute that prohibited
the mining of coal in a manner that endangered any surface dwell-
ing.155 The Court of Common Pleas found for the Coal Company,
maintaining that the company had a valid property right to mine the
subsurface area. 156 The court determined that the continuance of ex-
cavation would cause subsidence to the surface; but the court was pro-
hibited from issuing an injunction because the Coal Company
expressly retained the right to mine in the title. 15 7

The property owner appealed the decision: of the Court of Common
Pleas to the Supreme Court of Pennsylvania, arguing that the Kohler

147. Pa. Coal Co. v. Mahon, 260 U.S. 393, at 413, 415 (1922) (noting that compensa-
tion may be required for takings caused by regulation); Lucas v. S.C. Coastal Council,
505 U.S. 1003, 1014 (1992) (stating that Mahon was the first case recognizing that a
taking could be effected by regulation).

148. Lucas, 505 U.S. at 1014.
149. Mahon, 260 U.S. at 415 (stating that the government must compensate prop-

erty owners if regulationd deprive the property of use); Lucas, 505 U.S. at 1014 (stating
that regulations require compensation in the same manner as physical appropriations).

150. Mahon, 260 U.S. at 412.
151. Id.
152. Id.
153. Id.
154. PA. STAT. ANN. tit. 52, § 66 (West 1998).
155. Mahon, 260 U.S. at 412.
156. Mahon, 118 A. at 491-92.
157 Id.
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Act extinguished the Coal Company's right to subsurface mining.' 5 8

The Supreme Court of Pennsylvania reversed the trial court's opinion,
holding that the Kohler Act was a lawful application of the state's po-
lice power which did not interfere with the Coal Company's right to
mine below the surface. 159 The court reasoned that no taking had oc-
curred because property owners hold their land under the implied
duty not to use the property in a fashion injurious to others. 160 The
Coal Company filed a writ of error with the United States Supreme
Court, which granted the writ to consider whether a state could ex-
tend its regulatory authority so far as to destroy the formerly existing
property and contract rights held by the Coal Company. 16 1

The United States Supreme Court reversed the decision of the Su-
preme Court of Pennsylvania, maintaining that it could not sustain
the Kohler Act as a non-compensatory exercise of the police power.162

Justice Oliver Wendell Holmes, writing for the majority, reasoned
that making the extraction of certain coal commercially impossible
had the same consequence as physically taking or destroying the coal
itself. 16 3 The Court acknowledged that the government could scarcely
continue to operate if it could not reduce property values without be-
ing required to compensate property owners for changes in the general
law. 164 Nevertheless, the Court stated that at some point the reduc-
tion in the property's value becomes so severe that the regulation
must result in an exercise of the government's eminent domain pow-
ers, requiring the government to compensate the property owner for
the deprivation. 16 5 The Court noted that the Coal Company held title
solely to the subsurface mining rights, and that the Kohler Act had
the practical effect of preventing the Coal Company from using its
subsurface mining rights. 16 6

The Court agreed that the property owners held their interest
under an implied limitation that yielded to the state's police power. 16 7

Nevertheless, the Supreme Court maintained that such a limitation
must be determined on a fact-sensitive basis. 168 Elaborating on the
factual inquiry, the Court noted that diminution in value of the prop-

158. Mahon, 260 U.S. at 412.
159. Id.
160. Mahon, 118 A. at 492-93.
161. Mahon, 260 U.S. at 412-13.
162. Id. at 412, 414, 416.
163. Id. at 412, 414.
164. Id. at 413.
165. Id. at 412-13.
166. Id. at 414.
167. Id. at 413 (agreeing with the State Supreme Court that owners hold their prop-

erty under an implied limitation); Mahon, 118 A. at 492-93 (declaring that property is
held under an implied limitation that yields to the state's police power).

168. Mahon. 260 U.S. at 413.
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erty interest was an important factor to consider when determining
where the implied limitation ended and a compensable taking be-
gan.16 9 Weighing the public interest against the deprivation resulting
to the Coal Company, the Court determined that the public interest in
protecting the surface dweller was not sufficient to allow for such an
imposition of the company's constitutional rights.' 70 The Court main-
tained that a desire to better the public condition was not sufficient to
meet that end by abridging individuals' constitutional rights or deny-
ing compensation for the change. 17 1

Justice Louis Dembitz Brandeis dissented, reasoning that the leg-
islature had the power to prohibit uses of land that seriously
threatened the public welfare' 17 2 The dissent propounded that the
Kohler Act did not physically appropriate the property, but merely
prohibited noxious uses of the property. 17 3 The dissent also main-
tained that property owners could not deal away the state's power to
protect the public.174 While acknowledging that reciprocity of advan-
tage between a regulation and the regulated property was a factor
when weighing takings issues, the dissent concluded that a beneficial
relationship should play no part in the equation when the state exer-
cises its police powers to prohibit harm to the public.17 5

Additionally, the dissent did not agree with what he considered to
be the Court's dividing of aggregate interests of the total parcel into
separate parts as well as the measuring of whether the regulation
took that interest.17 6 The dissent reasoned that the diminution of
value was relative and measured in light of the value of the whole
property. 177 According to the dissent, the remaining pillars of coal,
when measured in the aggregate, were not enough to cause a suffi-
cient diminution in value and did not therefore effect a taking.178

A half-century later, the Court in Penn Central Transportation
Co. v. New York City179 addressed the method of analyzing a regula-
tory takings claim and ruled that the appropriate inquiry depended on
the specific facts surrounding the claim.' 8 0 The Court maintained
that a regulatory takings inquiry should focus on the economic impact

169. Id.
170. Id. at 413-15.
171. Id. at 416.
172. Id. at 417 (Brandeis, J., dissenting).
173. Id. at 416-17 (Brandeis, J., dissenting).
174. Id. at 420 (Brandeis, J., dissenting).
175. Id. at 422 (Brandeis, J., dissenting).
176: Id. at 419 (Brandeis, J., dissenting).
177. Id. (Brandeis, J., dissenting).
178. Id. at 419-20 (Brandeis, J., dissenting).
179. 438 U.S. 104 (1978).
180. Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).
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that the property owner suffered from the regulation, the regulation's
interference with the property owner's investment-backed expecta-
tions, and the nature of the governmental regulation. 18 1 In Penn Cen-
tral, the owners of Grand Central Terminal sued the City of New York
("the City") in the New York Supreme Court, Trial Term, seeking
damages, declaratory relief, and injunctive relief to prevent the City
from applying the Landmarks Law to the terminal.'8 2 The
Landmarks Law required owners of buildings labeled as "landmarks"
to submit any construction plans that would alter the facade of the
building to a commission for approval. 18 3 The terminal owners al-
leged that the City's regulations had effected an uncompensated tak-
ing of the owners' rights to use their airspace in violation of the Fifth
Amendment.

8 4

The terminal owners had planned to construct a large office tower
over the terminal, which the City had designated a "landmark," thus
subjecting any significant changes to the building to the review and
approval of the Landmarks Preservation Commission.18 5 The regula-
tory agency denied the terminal owners' application for a permit to
build their office tower.' 8 6 Upon denial of the permit, the terminal
owners filed suit, alleging that the regulation had effected a taking of
their right to exploit the airspace above the terminal.' 8 7

The New York Supreme Court, Trial Term, ruled in favor of the

terminal owners and granted both injunctive and declaratory relief.18 8

The trial court reasoned that despite the goal of protecting landmarks,
such a regulation of private property required the government to com-
pensate the property owners for the denial of their right to use the
property above the terminal.1 8 9 The trial court believed the City must
compensate the terminal owners because the terminal owners were
forced to pay for a regulation that benefited the general public. 190 The
trial court reasoned that the public as a whole should bear that
burden.' 9 1

The City appealed the decision to the New York Supreme Court,
Appellate Division, claiming the regulation had not deprived the prop-

181. Penn Cent., 438 U.S. at 124.
182. Id. at 119.
183. Id. at 112.
184. Id. at 107, 130.
185. Id. at 110-11, 116.
186. Id. at 118.
187. Id.
188. Id. at 119.
189. Penn Cent. Trans. Co. v. New York City, 377 N.Y.S.2d 20, 26 (N.Y. App. Div.

1975), affd by, 4397 N.Y.S.2d 914 (N.Y. 1977), prob. juris, noted, 438 U.S. 983 (1977),
and affd, 438 U.S. 104 (1978).

190. Penn Cent., 317 N.Y.S.2d at 26.
191. Id.
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erty owners of all reasonably valuable use of the property because the
property retained significant value as a train terminal. 192 The appel-
late court reversed the trial court's opinion, holding that a taking had
not occurred.1 93 Although the court stated that the terminal owners
may have shown that the regulation deprived them of the "most profit-
able use," the appellate division stated the regulation did not deprive
the terminal owners of all beneficial use of the property.19 4 Therefore,
according to the court, such hardship did not equate to confiscation
that required compensation. 19 5

The terminal owners appealed the decision to the New York Court
of Appeals, which affirmed the appellate division's opinion and held
that no taking had occurred because the regulation did not appropri-
ate the use of the building for the City. 19 6 The court reasoned that it
did not find a taking because the regulation did not prohibit the pri-
mary use of the terminal and that the terminal owners had not
demonstrated that the regulation prohibited them from earning rea-
sonable returns on their property.197 The terminal owners filed a no-
tice of appeal to the United States Supreme Court, which granted the
appeal to consider whether the regulation took the terminal owners'
property in violation of the Takings Clause by prohibiting the termi-
nal owners from constructing an office tower above Grand Central
terminal.198

The Supreme Court affirmed the decision of the New York Su-
preme Court, Appellate Division, concluding that no taking had oc-
curred.1 99 Justice William J. Brennan Jr., writing for the majority,
noted that the Court typically analyzed regulatory takings claims
under an ad hoc factual inquiry that weighed multiple factors. 20 0 The
Court stated that the ad hoc test looked into the regulation's economic
impact on the property owner, the nature of the regulatory action, and
the amount by which the regulation hindered the terminal owners' in-
vestment-backed expectations. 20 ' Applying these factors to the
Landmarks Law, the Court concluded that the regulation did not deny
any present uses of the property and did not prohibit the terminal

192. Penn Cent., 438 U.S. at 119-20.
193. Id.
194. Id.
195. Penn Cent., 377 N.Y.S.2d at 26-27, 29.
196. Penn Cent., 438 U.S. at 120-21.
197. Penn Cent., 438 U.S. at 121.
198. R.S. Radford and J. David Breemer, Great Expectations: Will Palazzolo v.

Rhode Island Clarify the Murky Doctrine of Investment-Backed Expectations in Regula-
tory Takings Law? 9 N.Y.U. ENVTL. L.J. 449, 455 (2001).

199. Penn Cent., 438 U.S. at 122, 138.
200. Id. at 107, 123-24.
201. Id. at 124
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owners' primary expectations of using the property as a terminal.20 2

The Court noted that the regulation did not prohibit all types of con-
struction; the regulation merely prohibited the construction of an of-
fice tower.20 3

The Court declined to accept the property owners' submission to
conceptually sever the use of airspace in order to measure air rights as
a separate and valuable property right.20 4 The Court stated that "tak-
ings jurisprudence [did] not divide a single parcel into discrete seg-
ments and attempt to determine whether rights in a particular
segment ha[d] been entirely abrogated. [T]his Court focuse[d] its in-
quiry ... with rights in the parcel as a whole."20 5 The Court opined
that its prior decision in Mahon did not stand for the proposal that
government interference with a single stick in the bundle of private
property rights, such as air rights, would result in the finding of a
taking irrespective of the remaining value of the property as a
whole. 20 6 The Court reasoned that nothing in Mahon stood for appli-
cation of conceptual severance. 20 7

Justice William H. Rehnquist, joined by Chief Justice Warren
Earl Burger and Justice John Paul Stevens, dissented, reasoning that
the regulation imposed a substantial burden on the property owners
and that the benefit of having a landmark designation did not suffi-
ciently compensate the property owners. 208 The dissent stated that
the regulation differed from accepted zoning practices because, unlike
zoning, the regulations affected only a few buildings and the regula-
tion did not allocate loss in a general pattern. 20 9 Additionally, the dis-
sent disagreed with the Court's finding that the air rights were not a
distinct property right.210 The dissent maintained that the Court had
previously determined that air rights were distinct property
interests.

2 1 1

Moreover, the dissent reasoned that the Court's "parcel as a
whole" approach did not adequately define the specific property inter-
est that the Court must measure when conducting a regulatory tak-
ings inquiry. 2 12 Maintaining that any distinction made based on pre-

202. Id. at 136.
203. Id. at 136-37.
204. Id. at 130.
205. Id. at 130-31.
206. Id. at 130-31 n.27.
207. Id.
208. Id. at 138-39 (Rehnquist, J., dissenting).
209. Id. at 140 (Rehnquist, J., dissenting).
210. Id. at 143 n.5 (Rehnquist, J., dissenting).
211. Id. (maintaining that the Court has recognized that air rights were distinct

property interests). See United States v. Causby, 328 U.S. 256, 261-62 (1946) (stating
that low-flying planes took property owner's air rights) (Rehnquist, J., dissenting).

212. Penn Cent., 458 U.S. at 150 n.13 (Rehnquist, J., dissenting).
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existing uses versus future uses was equivocal, the dissent reasoned

that the Court must apply a takings analysis with respect to uses for

which the property was appropriate and which were "reasonably ex-

pected [to be utilized] in the immediate future."2 13 The dissent stated

that the Court's ruling left many unanswered questions regarding the

actual property unit that the Court must examine in regulatory tak-
ings inquiries.

2 14

Addressing temporary prohibitions on land while the government

formulated regulations, in Agins v. City of Tiburon,215 the Supreme

Court maintained that the government need not always compensate

property owners for losses caused by temporary delays "during the

process of governmental decision making."2 16 In Agins, a property

owner sued the City of Tiburon ("the municipality") in the Superior

Court of Marin County, California, alleging that the municipality's
failed condemnation proceedings had "taken" his property during that

time period.2 17 The property owner also contended that the zoning

ordinances themselves constituted facial uncompensated takings.2 18

The municipality demurred on the grounds that the complaint did not
state a cause of action.2 19

The trial court sustained the municipality's demurrer and stated

that the property owner had not stated a cause of action. 220 The prop-

erty owner appealed the decision of the Superior Court to the Califor-
nia Court of Appeals, First District, Division Two.

2 2 1 The court

reasoned that a mere diminution in value did not require the munici-
pality to compensate the property owner because the inverse condem-

nation proceedings did not deprive the property of all value.22 2 The

court determined that the property owner failed to demonstrate that

the condemnation proceedings had deprived him of all use of his
property.2 23

213. Id. at 143 n.6 (Rehnquist, J., dissenting) (quoting Boom Co. v. Patterson, 98
U.S. 403, 408 (1879)).

214. Id. at 150 n.13 (Rehnquist, J., dissenting).
215. 447 U.S. 255 (1980).
216. Agins v. City of Tiburon, 447 U.S. 255, 263 n.9 (1980).

217. Robert H. Freilich, Time, Space, and Value in Inverse Condemnation: A Unified
Theory for Partial Takings Analysis, 24 U. HAw. L. REV. 589, 606 (2002) (alleging that

the City took the property during condemnation proceedings); Agins, 447 U.S. at 258
(stating that the owner sued the City in the Superior Court).

218. Agins, 447 U.S. at 261.
219. Id. at 258.
220. Agins v. City of Tiburon, 145 Cal. Rptr. 476, 476-77 (Cal. Ct. App. 1978), va-

cated, 24 Cal. 3d 266 (Cal. 1979), prob. juris noted, 444 U.S. 1011 (1980), and affd, 447
U.S. 255 (1980).

221. Agins, 145 Cal. Rptr. at 480.
222. Id.
223. Id. at 480-81.
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The property owner appealed to the California Supreme Court,
which sustained the demurrer and held that the zoning ordinances did
not result in an uncompensated taking.2 24 The California Supreme
Court also ruled that the eminent domain proceedings had not re-
sulted in a taking of the property because the municipality had acted
in a reasonable manner and normal municipal planning regulations
did not violate the Fifth Amendment. 2 25 The property owner ap-
pealed to the United States Supreme Court, which noted probable
jurisdiction.

2 26

The Supreme Court affirmed the decision of the California Su-
preme Court, ruling that no taking had occurred. 2 27 Chief Justice
Lewis F. Powell Jr., writing for the majority, agreed with the Califor-
nia Supreme Court that the eminent domain proceedings did not
amount to an uncompensated taking during the period in which the
proceedings had occurred. 228 Justice Powell reasoned that no taking
occurred because the municipality had acted in a reasonable fashion
and that "general municipal planning decisions" did not violate the
Fifth Amendment. 22 9 The Court noted that even if the regulation bur-
dened the property owner's present ability to sell his land, the prop-
erty retained value in the ability to develop or sell the land upon the
future termination of the proceedings. 230 Quoting Danforth v. United
States,2 3 1 the Court maintained that absent extraordinary delay, fluc-
tuations of value in property were "incidents of ownership. They
[could not] be considered a 'taking' in the constitutional sense."23 2

The Court stated that the proper inquiry in determining whether
a regulation required compensation should analyze whether the regu-
lation substantially promoted legitimate state interests or prohibited
a property owner from economically and beneficially using his
land."2 3 3 The Court reasoned that it had traditionally viewed similar
zoning regulations as legitimate exercises of the state's police
power. 234 The Court maintained that the owner did retain some eco-
nomic viability of his land based on the California Supreme Court's
determination that the regulation permitted the property owner to

224. Agins, 447 U.S. at 258-59.
225. Agins v. City of Tiburon, 24 Cal. 3d 266, 278, (1979), prob. juris. noted, 444 U.S.

1011 (1980), and affd, 447 U.S. 255 (1980).
226. Agins, 447 U.S. at 258-59, 259-60 n.6.
227. Id. at 263.
228. Id. at 257, 263 n.9.
229. Id. at 261, 263 n.9.
230. Id. at 263 n.9.
231. 308 U.S. 271 (1939).
232. Agins, 447 U.S. at 263 n.9.
233. Id. at 260.
234. Id. at 261.
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build up to five houses on their tract of land.23 5 Due to the finding
that the property retained present value, the Court reasoned the prop-
erty owner was not denied the "justice and fairness" promised by the
Fifth Amendment.

2 36

In Loretto v. Teleprompter Manhattan CATV Corp.,237 the United
States Supreme Court distinguished between permanent physical ap-
propriations of property and regulations that deprived property of
value.2 38 Based on this distinction, the Court in Loretto reasoned
that, unlike in situations concerning the permanent physical occupa-
tions of land, the Court would not always find a taking in the regula-
tory context.2 39 In Loretto, a property owner brought an action
against a cable company in the Supreme Court, Special Term, of New
York. 240 The City of New York ("the City") intervened because the
City had passed a regulation that granted the company the right to
install cable on the property owner's building.2 4 1 The City granted
the right to aid tenant access to cable television.24 2 The regulation
required property owners to allow for the installation of cable equip-
ment and limited the compensation for the property owner to a one
time $1.00 payment.2 43

The court found for the City, holding that the regulation was con-
stitutional. 244 In doing so, the court reasoned that the City had rea-
sonably exercised its police power through the regulation. 2 45 The
court maintained that the public benefit outweighed the imposition
caused by the physical occupation. 24 6 Additionally, the court stated
that nothing presented by either party demonstrated an adverse eco-
nomic impact on the property owners. 24 7 On appeal by the property
owner, the appellate division affirmed without opinion.2 48

235. Id. at 262.
236. Id. at 262-63.
237. 458 U.S. 419 (1982).
238. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 419, 430 (1982).
239. Loretto, 458 U.S. at 430-31.

240. Loretto v. Teleprompter Manhattan CATV Corp., 415 N.Y.S.2d 180, 180-81
(N.Y. 1979), affd, 422 N.Y.S. 2d 550 (N.Y. App. Div. 1979), appeal denied, 51 N.Y. 2d
1007 (N.Y. 1980), affd, 53 N.Y. 2d 124 (N.Y. 1981), prob. juris. noted, 454 U.S. 938
(1981), and rev'd, 458 U.S. 419 (1982).

241. Loretto, 458 U.S. at 423-24.
242. Id.
243. Id.
244. Loretto, 415 N.Y.S.2d at 181-82.
245. Id. at 181.
246. Id. at 182.
247. Id.
248. Loretto v. Teleprompter Manhattan CATV Corp., 422 N.Y.S.2d 550 (N.Y. App.

Div. 1979), appeal denied, 51 N.Y. 2d 1007 (N.Y. 1980), affd, 53 N.Y. 2d 124 (N.Y. 1981),
prob. juris. noted, 454 U.S. 938 (1981), and rev'd, 458 U.S. 419 (1982).
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The property owner appealed the decision of the appellate divi-
sion to the New York Court of Appeals, arguing the cable company's
presence on the property was a taking that required compensation. 2 49

The New York Court of Appeals affirmed the lower court's opinion,
holding that the regulation served the legitimate purpose of providing
important public benefits of access to educational television. 250 The
court rejected the property owner's contention that a taking automati-
cally occurred whenever the government physically occupied prop-
erty.2 5 1  The court stated that the occupation did not
disproportionately affect the property owner when considered in light
of the aggregate of her property rights.2 52 The Supreme Court noted
probable jurisdiction to consider whether the regulation effected an
uncompensated taking of the building owner's property.2 53

The Supreme Court reversed the decision of the New York Court
of Appeals, holding that the regulation deprived the owner of property
without compensation. 2 54 Justice Thurgood Marshall, writing for the
majority, noted that the Court had consistently found that a taking
occurred when the challenge involved a permanent physical occupa-
tion.25 5 The Court also noted that a taking could more easily be found
when the government physically invaded the property than in those
circumstances in which the interference resulted from regulation. 25 6

The Court reasoned that it had continuously distinguished between
regulatory takings claims and permanent physical occupations. 25 7

This distinction, according to the Court, resulted in a per se takings
requirement only for those situations where the government had per-
manently and physically occupied or appropriated property.2 58 Citing
Penn Central, the Court noted that regulatory takings analyses ordi-
narily did not employ a similar rule but focused on ad hoc factual
inquiries.

2 59

Justice Harry A. Blackmun, joined by Justices William J. Bren-
nan Jr. and Byron Raymond White, dissented, arguing that the Court
had not employed set formulas for determining when a taking had oc-
curred. 260 Disagreeing with what it characterized as the Court's de-

249. Loretto, 53 N.Y. 2d at 132-33.
250. Loretto, 458 U.S. at 424-25.
251. Id. at 425.
252. Id.
253. Loretto v. Teleprompter Manhattan CATV Corp., 454 U.S. 938 (1981).
254. Loretto, 458 U.S. at 441-42.
255. Id. at 419, 427.
256. Id. at 426.
257. Id. at 428.
258. Id.
259. Id. at 432.
260. Id. at 442 (Blackmun, J., dissenting).
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velopment of a new basis for finding per se takings, the dissent
reasoned that the Court's per se compensation requirement for perma-
nent physical takings was not jurisprudentially sound because it was
uniquely unsuitable in the modern urban context.26 1 The dissent also
disagreed with the Court's distinction between takings claims based
on whether the deprivations of use were the result of physical occupa-
tion or regulatory impact.2 62 Finally, the dissent concluded that pro-
viding different rules based on such distinctions was "inherently
suspect" and might produce a rule that allowed the government to in-
jure private property interests as long as the state did not physically
invade the property.2 63

Applying the "parcel as a whole" approach in Keystone Bitumi-
nous Coal Ass'n v. DeBenedictis,2 64 the United States Supreme Court
maintained that the Court should look at the property in its entirety
when measuring the actual property interest taken.26 5 In Keystone,
five coal companies sued the Pennsylvania Department of Environ-
mental Resources ("DER") in the United States District Court for the
Western District of Pennsylvania to enjoin the state from enforcing
the Bituminous Mine Subsidence and Land Conservation Act 26 6 ("the
Subsidence Act"). 26 7 The State of Pennsylvania empowered the DER
to enforce the Subsidence Act's goal of preventing excessive mining
that would result in surface subsidence. 2 68 The Subsidence Act re-
quired mining companies to leave support pillars of coal below dwell-
ings and public buildings.26 9

The district court found for the state, concluding that the Subsi-
dence Act had not effected an uncompensated taking of the companies'
coal. 2 70 The district court distinguished the Subsidence Act from the
Kohler Act, found unconstitutional in Mahon, by noting that the Sub-
sidence Act protected the general welfare, whereas the Kohler Act pro-
tected mere private interests. 27 1 The district court determined that
the Subsidence Act was a valid use of the state's police power because

261. Id. (Blackmun, J., dissenting).
262. Id. at 446 (Blackmun, J., dissenting).
263. Id. at 446-47 (Blackmun, J., dissenting).
264. 480 U.S. 470 (1987).
265. Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 470, 497-99

(1987).
266. Bituminous Mine Subsidence and Land Conservation Act, PA. STAT. ANN. tit.

52, § 1406.1 (West 1986).
267. Keystone, 480 U.S. at 478.
268. Id. at 474, 476.
269. Id. at 476-78.
270. Keystone Bituminous Coal Ass'n v. DeBenedictis, 581 F. Supp. 511, 511, 518

(W.D. Pa. 1984), affd, 771 F.2d 707 (3d. Cir. 1985), cert. granted, 475 U.S. 1080 (1986),
and affd, 480 U.S. 470 (1987).

271. Keystone, 480 U.S. at 479.

2003]



CREIGHTON LAW REVIEW

the objective of the Subsidence Act was to protect the public from
harm.27 2 Relying on the Supreme Court's decision in Andrus v. Al-
lard,2 7 3 the district court reasoned that the support estate comprised
only an individual interest and that the Subsidence Act had not de-
prived the coal companies of the majority of beneficial use of their
mining operations.274

The coal companies appealed the decision of the district court to
the United States Court of Appeals for the Third Circuit, arguing that
the district court erred in ruling that the Subsidence Act had not
taken the companies' right to mine coal. 2 75 The Third Circuit af-
firmed the district court's opinion that Mahon did not control because
the Kohler Act in Mahon did not have the purpose of protecting the
general public, whereas the legislature enacted the Subsidence Act to
protect the general welfare. 276 The Third Circuit reasoned that the
differences in purpose between the Kohler and Subsidence Acts were
sufficient to withstand the coal companies' facial takings challenge be-
cause the Supreme Court's decision in Penn Central allowed greater
legislative deference when an enactment focused on protecting the
general welfare. 27 7 Having rejected the facial takings challenge, the
Third Circuit continued to analyze the claim on an ad hoc basis.2 78

The Third Circuit analyzed the economic impact of the Subsi-
dence Act and disagreed with the district court, maintaining that a
takings analysis must view the support estate as part of a larger es-
tate comprised of the surface and mineral estates. 27 9 Relying on An-
drus, the Third Circuit held that courts better viewed the support
pillars of coal as strands in the bundle of the entire estate, and that
therefore "[t]he destruction of one 'strand' . . . [was] not a taking, be-
cause the aggregate must be viewed in its entirety."28 0 The Third Cir-
cuit reasoned that no taking had occurred because the regulation did
not prohibit the companies from making profitable use of the valuable
mineral rights they retained. 28 ' The coal companies filed a petition
for a writ of certiorari with the United States Supreme Court, which
granted certiorari to consider whether a separate analysis of the sup-

272. Id.
273. 444 U.S. 51 (1979).
274. Keystone, 480 U.S. at 479.
275. Keystone Bituminous Coal Ass'n v. Duncan, 771 F.2d 707, 715 (3d. Cir. 1985),

cert. granted, 475 U.S. 1080 (1986), and affd, 480 U.S. 470 (1987).
276. Keystone, 771 F.2d at 714-15, 720.
277. Id. at 715-17 (noting that significant differences existed between the Acts); See

Penn Cent., 438 U.S. at 124 (allowing greater legislative deference when focusing on
protection of public welfare).

278. Keystone, 771 F.2d at 714-15.
279. Keystone, 480 U.S. at 480-81.
280. Keystone, 771 F.2d at 716 (quoting Andrus, 444 U.S. at 65-66).
281. Id. at 716.

[Vol. 36



TAKINGS CLAUSE.

port estate would be appropriate without considering the surface and
mineral estates as a whole. 28 2

The Supreme Court affirmed the decision of the Third Circuit, de-
claring that Mahon was not controlling due to significant factual dif-
ferences between the Kohler Act and the Subsidence Act. 28 3 Justice
John Paul Stevens, writing for the majority, reasoned that the Subsi-
dence Act differed from the Kohler Act because the legislative intent of
the Subsidence Act was to protect the general public.28 4 The Court
maintained that the Kohler Act, unlike the Subsidence Act, "was not a
bona fide exercise of the police power, but in reality was nothing more
than 'robbery under the form of law' with the purpose of augmenting
the property rights of a favored few." 28 5 The -Court noted that the na-
ture of the government's action was of great consequence in analyzing
a regulatory takings issue.28 6

Further distinguishing Mahon, the Court'- stressed that the Subsi-
dence Act did not make mining of "certain coal" economically infeasi-
ble. 28 7 Noting that the coal companies had not produced any evidence
that the Subsidence Act significantly deprived them of their ability to
mine coal, the Court ruled that the companies had not satisfied the
heavy burden necessary for prevailing when alleging a regulatory tak-
ing.28 8 The Court also declared that the companies lost the "uphill
battle" they faced when making a facial regulatory takings claim by
not demonstrating that the Subsidence Act rendered the companies'
mining unprofitable. 28 9 The Court maintained that it normally would
not examine the takings question under a facial challenge, preferring
the ad hoc factual inquires that focused on economic impact, interfer-
ence with investment-backed expectations, and the character of the
government action. 290

Finally, the Court addressed the issue of whether it should ex-
amine the support estate as an autonomous unit or as part of the par-
cel in its entirety.2 9 1 The Court noted that defining the actual
property interest taken was critical because the regulatory taking test
required a comparison of the value taken from the parcel with the

282. Keystone Bituminous Coal Ass'n v. Duncan, 475 U.S. 1080 (1986) (stating that
the Supreme Court granted certiorari); Keystone, 480 U.S. at 496-97 (stating that the
Court defines the relevant property interests).

283. Keystone, 480 U.S. at 481-82, 506.
284. Id. at 473, 485.
285. Id. at 483 (quoting Mahon, 260 U.S. at 397).
286. Id. at 488-89.
287. Keystone, 480 U.S. at 493.
288. Id.
289. Id. at 495-96.
290. Id. at 495 (quoting Kaiser Aetna v. United States, 444 U.S. 164, 174 (1979)).
291. Id. at 497.
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value that the property retained. 29 2 Quoting Penn Central, the Court
reiterated that takings jurisprudence focused on the property "as a
whole" and did not divide sticks in the bundle into separate estates. 29 3

Accepting the district court's finding that the Subsidence Act deprived
the mining companies of only 2% of their mining capability, the Court
reasoned that there was no taking when the Court viewed the sepa-
rated coal in the aggregate with the coal that the coal companies could
still mine. 294

The Court distinguished language in Mahon that several other
courts had interpreted as condoning segmentation of individual prop-
erty interests such as the individual coal pillars in Keystone.2 95 In
Mahon, the Court stated that "to make it commercially impracticable
to mine certain coal has very nearly the same effect for constitutional
purposes as appropriating or destroying it." 2 9

6 The Court in Keystone
reasoned that such language stood simply for the notion that the
Court's concern in Mahon was not with viewing the individual prop-
erty interests as separate units, but with the question of whether the
Kohler Act rendered the defendants' rights to mine profitless. 2 97 Hav-
ing previously determined that the Subsidence Act did not render the
mine profitless, the Court found that the language in Mahon did not
mandate that the Court find a taking.298

Chief Justice William H. Rehnquist, joined by Justices Lewis F.
Powell Jr., Sandra Day O'Connor, and Antonin Scalia, dissented, ar-
guing that little difference existed between the Kohler Act and the
Subsidence Act. 29 9 The dissent reasoned that the legislature had in-
tended both Acts to serve the public interest and that the Court's deci-
sion in Mahon clearly stated that "the mere existence of a public
purpose was insufficient to release the government from the compen-
sation requirement."30 0 Therefore, the dissent concluded that the
Court severely understated the analogous nature of the acts and
should not have based its decision upon an equivocated distinction be-
tween the two.3 0 1

The dissent also disagreed with the Court's refusal to consider the
support estate as a separate property interest. 30 2 In support of this

292. Id.
293. Id. (quoting Penn Cent., 438 U.S. at 130-31).
294. Id. at 498.
295. Id.
296. Mahon, 260 U.S. 393 at 414.
297. Keystone, 480 U.S. at 498 (distinguishing Mahon, 260 U.S. at 414).
298. Id. at 498-99.
299. Id. at 506-07 (Rehnquist, C.J., dissenting).
300. Id. at 510 (Rehnquist, C.J., dissenting).
301. Id. at 511 (Rehnquist, C.J., dissenting).
302. Id. at 515 (Rehnquist, C.J., dissenting).

[Vol. 36



TAKINGS CLAUSE

argument, the dissent noted that the Court rejected a segmentation
approach based on the distinction between physical and regulatory
takings doctrines. 30 3 Such distinctions, according to the dissent, were
unnecessary because courts should consider the question of actual
deprivation not from what the government acquires with the taking,
but by looking at what the property holder lost.30 4 The dissent rea-
soned that a regulatory prohibition and an actual physical appropria-
tion both had the same effect on the property owner because through
either, the regulation would deprive the property owner of his right to
utilize that interest.30 5 Based on this rationale, the dissent declared
that an uncompensated taking had occurred in violation of the Fifth
Amendment.

30 6

In that same year, the Supreme Court addressed the correct mea-
sure of compensation for temporary takings in First English Evangeli-
cal Lutheran Church v. County of Los Angeles 30 7 and held that once a
regulation effected a taking, the government must compensate a prop-
erty owner for the period during which the regulation had deprived
him of the beneficial use of his property. 30 8 The Court limited the
review to the question of whether compensation was required when a
taking had already occurred. 30 9 In First English, a church camp sued
the County of Los Angeles in the Superior Court of California, alleging
that the county's ordinance prohibiting development on the camp-
ground worked an uncompensated temporary taking.3 10

Since 1957, First English Evangelical Lutheran Church ("the
church") had owned and operated a campground situated in a canyon
along the banks of the Mill Creek.3 11 In 1978, serious flooding of the
creek destroyed all of the buildings on the campground. 3 12 Los Ange-
les County responded to the danger by passing an ordinance that pro-
hibited any construction from occurring in the canyon, and
consequently, at the campground. 3 13 Soon after, the church filed a
complaint seeking damages and alleging that the ordinance denied

303. Id. at 515-16 (Rehnquist, C.J., dissenting).
304. Id. (Rehnquist, C.J., dissenting).
305. Id. (quoting Causby, 328 U.S. at 261) (Rehnquist, C.J., dissenting).
306. Id. at 520-21.
307. 482 U.S. 304 (1987).
308. First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S.

304, 304, 321 (1987).
309. First English, 482 U.S. at 312-13.
310. Id. at 306-08.
311. Id. at 307.
312. Id.
313. Id. The ordinance provided that "[a] person shall not construct, reconstruct,

place or enlarge any building or structure, any portion of which is, or will be, located
within the outer boundary lines of the interim flood protection area located in Mill
Creek Canyon .... Los Angeles County, Cal. Interim Ordinance 11.855 (Jan. 1979).
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the church all use of the campground in violation of the Fifth
Amendment.

31 4

The Superior Court of California ruled in favor of Los Angeles
County, relying on the California Supreme Court's ruling in Agins v.
Tiburon, which maintained that if an ordinance temporarily deprived
a person of the total use of his property, the remedy was limited to
declaratory or mandamus relief, not damages. 3 15 The court denied
the church's request for damages on these grounds.3 16 The church ap-
pealed the decision of the Superior Court of California to the Califor-
nia Court of Appeals, arguing that the proper remedy for an
uncompensated regulatory taking was relief in the form of dam-
ages.3 17 The California Court of Appeals affirmed the decision of the
trial court, relying upon the California Supreme Court's decision in
Agins, and ruling that it could not reward compensatory damages for
temporary takings. 318

The California Court of Appeals held that regardless of whether
the regulation denied the church all use of the property, the church
could not recover damages until a court declared the ordinance uncon-
stitutional. 3 19 The court reasoned that damages would only then be
forthcoming for the period following the invalidation of the ordi-
nance. 320 After the Supreme Court of California denied the church's
request for review, the Court noted probable jurisdiction to consider
whether the Fifth Amendment required the government to compen-
sate property owners for regulations effecting temporary takings.32 1

The Supreme Court reversed the decision of the California Court
of Appeals, holding that once a taking had occurred, the state must
compensate a property owner for the period during which a regulation
deprived the property owner of his use of the property.3 2 2 Chief Jus-
tice Rehnquist, writing for the majority, noted that the Court was not
at liberty to decide the antecedent question of whether a temporary
taking had occurred, reasoning that the California Court of Appeals
would decide the issue on remand.3 23 The Court maintained that the

314. First English, 482 U.S. at 308.
315. Id. at 308-09.
316. Id. at 309.
317. Id.
318. Id.
319. Id. at 312
320. Id.
321. Id. at 309-10, 313 (considering whether a temporary taking requires compensa-

tion); First English Evangelical Lutheran Church v. County of Los Angeles, 478 U.S.
1003 (1986) (noting probable jurisdiction to consider whether a temporary taking re-
quired compensation).

322. First English, 482 U.S. at 304, 321-22.
323. Id. at 312-13.
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review did not encompass the issue of whether a taking had
occurred.

3 24

In addressing the issue of compensation, the Court maintained
that temporary takings were not "different in kind" from physical ap-
propriations in that the finding of a taking demanded that the govern-
ment compensate the property owner in both contexts. 3 2 5 The Court
reasoned that courts should measure compensation in regulatory tak-
ings cases in the same manner as the Court would in cases where the
government had physically invaded property because both "result[ed]
in an alteration in the property interest taken."3 26 The Court stated
that its holding did not allow private individuals to force the govern-
ment to utilize its power of eminent domain because the government
could choose to abandon the use-prohibiting regulations. 3 27 Neverthe-
less, the Court ruled that the state would have to compensate the indi-
vidual for the period during which the taking had occurred. 328 While
acknowledging that the holding would lessen the flexibility of land use
planners, the Court reiterated Justice Holmes' admission that "a
strong public desire to improve the public condition [was] not enough
to warrant achieving the desire by a shorter cut than the constitu-
tional way of paying for the changes."32 9

Justice John Paul Stevens, joined by Justices Harry A. Blackmun
and Sandra Day O'Connor, dissented, maintaining that the Court's
reasoning was severely inconsistent. 330 The dissent reasoned that the
Court drew a non-existent line between "normal delays" in the permit
approval process and judicial proceedings that ended with a determi-
nation that the regulation resulted in a taking-3 3 1 The dissent dis-
agreed with the Court's application of similar compensation standards
for regulatory and physical takings claims. 33 2 According to the dis-
sent, analyzing the temporary period as an individual property unit
conflicted with the Court's admonishment in Penn Central that courts
must view the property as a whole. 3 3 3

The dissent warned that viewing the time period without relation
to the property in its entirety would be akin to looking at the support
pillars in Keystone as divorced from the rest of the coal, something the

324. Id.
325. Id. at 318.
326. Id. (quoting United States v. Dow, 357 U.S. 17, 26 (1958)).
327. First English, 482 U.S. at 321.
328. Id.
329. Id. at 321-22 (quoting Mahon, 260 U.S. at 416).
330. Id. at 322, 334 (Stevens, J., dissenting.
331. Id. (Stevens, J., dissenting).
332. Id. at 329-30 (Stevens, J., dissenting).
333. Id. at 330-31 (Stevens, J., dissenting).
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Court had declined to do.3 3 4 Additionally, the dissent argued that re-

quiring the government to compensate the property owner for the time

period was incorrect because "mere fluctuations in value" were inci-

dental to ownership and the property retained present value based on

the owner's future ability to sell the property.3 35 Therefore, according

to the dissent, requiring the government to compensate the property

owner for the time period was incorrect and the Court should have

measured the deprivation of use against the property's life in its

entirety.
33 6

Requiring per se compensation in the regulatory takings context

in Lucas v. South Carolina Coastal Council,33 7 the United States Su-

preme Court ruled that a per se taking existed when a regulation ren-

dered property completely valueless. 338 In Lucas, a private property

owner sued the State of South Carolina in the Common Pleas Court of

Charleston County, alleging an uncompensated regulatory taking of

his property.33 9 The property owner purchased beachfront property in

South Carolina with the intent to construct single-family homes simi-

lar in style to those found on the surrounding property.3 40 Soon after

the property owner purchased the property, the state legislature en-

acted a regulation that had the effect of prohibiting all development

on the property owner's land.3 4 1 The property owner contended that

regardless of the validity of the regulation, the regulation completely

deprived him of any beneficial use of his property and he was there-

fore entitled to receive compensation. 34 2

The Court of Common Pleas found for the property owner, holding

that the law had permanently banned development on the property

owner's property and had rendered the property valueless. 3 43 The

court reasoned that such a permanent ban deprived the property

owner of any economic use of the property.34 4 Concluding that the

regulation left the land valueless, the court ordered the state to com-

pensate the property owner for the state's regulatory taking of his

property.
34 5

334. Id. at 330 (Stevens, J., dissenting).

335. Id. at 332-33 (Stevens, J., dissenting) (quoting Agins, 447 U.S. at 263).

336. Id. at 330-31 (Stevens, J., dissenting).

337. 505 U.S. 1003 (1992).
338. Lucas, 505 U.S. at 1003, 1015.
339. Id. at 1003, 1009.
340. Id. at 1006-08.
341. Id. at 1006-07.
342. Id. at 1009.
343. Id.
344. Id.
345. Id.
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The State appealed the decision of the South Carolina Court of
Common Pleas to the Supreme Court of South Carolina, arguing that
the legislature had adopted the law "to prevent serious public harm"
and was not therefore required to compensate the property owner.34 6

The South Carolina Supreme Court reversed the decision of the lower
court, holding that when the legislature enacted regulations to protect
public safety, no compensation was necessary despite the deprivation
of value the property might suffer.3 47 The court reasoned that the
United States Supreme Court's decision in Mugler v. Kansas3 48 stood
for the principle that the government had the ability to deprive prop-
erty owners of the economic use of their land if the property owners'
proposed uses would be injurious to the public safety. 349 The property
owner in Lucas filed a petition for a writ of certiorari to the United
States Supreme Court, which granted certiorari to consider whether
the state must compensate a property owner when a regulation within
the state's police powers prohibited all beneficial use of land. 350

The Supreme Court reversed the state court's decision, holding
that a state must compensate a property owner when the regulation
deprives the property owner of all economic use of his land. 35 1 Justice
Antonin Scalia, writing for the majority, reasoned that the Court's
takings jurisprudence had recognized that regulations denying "all ec-
onomically beneficial or productive use of land" required compensa-
tion without regard to the legitimacy of the interest advanced by the
state. 35 2 The Court cautioned that there were certain exceptions to
per se findings that takings existed.3 53 The Court noted that such ex-
ceptions legitimately fell under the state's laws of property and nui-
sance and would effect only a regulatory deprivation, as opposed to a
regulatory taking, that would not require the state to compensate the
property owner.35 4

However, the Court reasoned that the state must compensate the
property owner when a regulation entirely prohibited all economically
productive use in such a manner as to go beyond the nuisance excep-
tion or relevant background principles of property.3 55 The Court re-
marked that the total takings exception inquiry was similar to the
application of state nuisance principles because a court must take into

346. Id. at 1003, 1009-10.
347. Id.
348. 123 U.S. 623 (1887).
349. Lucas, 505 U.S. at 1009-10.
350. Id. at 1010, 1026.
351. Id. at 1009, 1030, 1032.
352. Id. at 1005, 1015.
353. Id. at 1022.
354. Id. at 1023, 1026.
355. Id. at 1030.
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account the social value of the activity, the suitability of locale, and

the possible degree of harm to the public.3 56 The Court in Lucas rea-

soned that it was unlikely such exceptions would apply to the regula-

tion which prohibited any construction on the land, because nuisance

laws usually did not prohibit the essential use of land.3 57

The Court addressed the issue of the proper interest to measure

in temporary takings claims and reasoned that the difficulty in deter-

mining whether a "deprivation of all economically feasible use" existed

arose from defining the actual property interest being measured. 358

The Court noted that the Court's jurisprudence in determining the rel-

evant property interest had produced inconsistencies in its opinions

and was still not resolved.35 9 The Court reasoned that it need not

determine the appropriate interest because the property owner al-

leged that the regulation deprived him of his entire fee simple inter-

est, not a segmented temporal interest.3 60 Nevertheless, the Court

recognized that it might measure the property interest by what the

property owner reasonably expected the interest to be, as defined by

the traditional legal recognition given to that interest by the state.3 6 1

Justice Anthony Kennedy concurred, opining that the property

owner's reasonable investment-backed expectations should remain

the determinative factor when assessing the question of value in an

alleged regulatory takirig.36 2 Justice Kennedy maintained that nui-

sance prevention should not be the sole source allowing the state to

prohibit land use without requiring that compensation be paid to the

property owner. 36 3 Justice Kennedy reasoned that other legitimate

concerns existed which the state should be able to regulate as part of

356. Id. at 1030-31.

357. Id. at 1031.

358. Id. at 1016 n.7.

359. Id. (noting inconsistency concerning deprivation denominator). See also Palaz-

zolo v. Rhode Island, 533 U.S. 606, 631-32 (2001) (stating that "[s]ome of our cases indi-

cate that the extent of deprivation effected by a regulatory action is measured against
the value of the parcel as a whole ... but we have at times expressed discomfort with

the logic of this rule .... ); Margaret Jane Radin, The Liberal Conception of Property:

Cross Currents in the Jurisprudence of Takings, 88 COLUM. L. REV. 1667, 1676-77 (De-

cember 1988) (stating that ". . . conceptual severance consists of delineating a property

interest consisting ofjust what the government action has removed from the owner, and

then asserting that the particular whole thing has been permanently taken. Thus this

strategy hypothetically or conceptually "severs" from the whole bundle of rights just

those strands that are interfered with by the regulation, and then hypothetically, or

conceptually construes those strands in the aggregate as a separate whole thing.").

360. Lucas, 505 U.S. at 1016-17.

361. Id.

362. Id. at 1032, 1034 (Kennedy, J., concurring).

363. Id. at 1035 (Kennedy, J., concurring).
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the police power and that the Court's present decision limited the
state's ability to regulate such activities.3 64

Dissenting, Justice John 'Paul Stevens maintained that the
Court's decision gave incentives to developers and private property
owners to define their property interests in discrete segments, there-
fore tailoring the property interest denominator to be the equal to that
of the allegedly taken interest.36 5 According to Justice Stevens, seg-
menting interests would result in finding numerous accepted regula-
tions as rendering property valueless. 366 Justice Stevens reasoned
that precedent did not support such a change in takings jurisprudence
and would be unsound in practice. 36 7 In a separate dissent, Justice
David H. Souter also disagreed with the Court's decision to review the
case because he maintained that the property owner did not properly
present the question of the relevant interest to be measured and that
the Court therefore need not have addressed the issue.3 68 Emphasiz-
ing that the Court itself acknowledged that much confusion regarding
conceptual severance exists, Justice Souter maintained that there was
little utility in addressing conceptual severance in Lucas.36 9

In Palazzolo v. Rhode Island,370 the Supreme Court warned
against the application of per se rules and reasoned that regulatory
takings inquiries normally did not give dispositive strength to any in-
dividual factors and that courts should analyze regulatory takings
claims under the Penn Central ad hoc test.3 71 In Palazzolo, a private
property owner sued a Rhode Island land use agency in the Superior
Court of Rhode Island, alleging the agency's regulations completely
deprived him of beneficial use of his land and resulted in a taking pur-
suant to Lucas.3 72 The regulatory agency had denied the property
owner's request to fill in wetlands on his property because the prop-
erty owner's desire to build a beach club was not a compelling public
purpose that benefited to the public, as opposed to a merely private
interest.3 73 The Superior Court ruled in favor of the regulatory
agency and denied the property owner's claim for inverse condemna-
tion.3 74 The Superior Court reasoned that the property owner's pro-

364. Id. (Kennedy, J., concurring).
365. Id. at 1061, 1066 (Stevens, J., dissenting).
366. Id. at 1066-67 (Stevens, J., dissenting).
367. Id. at 1067 (Stevens, J., dissenting).
368. Id. at 1076 (Souter, J., dissenting).
369. Id. at 1076-77 (Souter, J., dissenting).
370. 533 U.S. 606 (2001).
371. Palazzolo, 533 U.S. at 606, 616.
372. Id. at 615-16.
373. Id. at 615.
374. Id. at 615-16.

2003]



CREIGHTON LAW REVIEW

posed use did not serve a compelling public use and therefore the
decision of the land use agency was not capricious. 37 5

The property owner appealed the decision of the Superior Court of
Rhode Island to the State Supreme Court of Rhode Island, arguing
that the ban on beneficial use of his wetlands had taken his prop-
erty.37 6 The State Supreme Court affirmed the lower court's opinion,
declaring that the property owner's takings grievance was not ripe for
adjudication.3 77 Additionally, the court maintained that the regula-
tion did not completely deprive the property owner of all beneficial use
of his property and that his investment-backed expectations in the
property were minimal because he knew of the possibility of regula-
tion when he attained the property.3 78 The court reasoned that the
property owner's lack of investment-backed expectations was determi-
native because the regulations were in effect when he acquired ti-
tle.3 79 The property owner filed a petition for a writ of certiorari with
the United States Supreme Court, which granted certiorari to con-
sider, among other issues, whether the regulation had deprived the
property owner of all beneficial use of his property.38 0

The Supreme Court held that the regulation did not deprive the
property owner of all beneficial use of his property. 38 1 Justice
Anthony M. Kennedy, writing for the majority, stated that although a
court could not find that a taking had occurred before a land use
agency reached a decision regarding a challenged regulation, govern-
ment authorities could not impose unfair procedures to avoid a final
determination. 38 2 The Court reasoned that the property owner had
gone through sufficient procedures to allow the government time to
decide on the appropriate use of his land and further actions on his
part would have been futile.38 3

In considering whether the regulation deprived the landowner of
all beneficial use of the property, the Court agreed with the lower
courts and maintained that the parcel retained sufficient worth.3 84

The Court noted that the posture of the question presented for review
precluded the Court from considering whether the relevant parcel was

375. Palazzolo v. Rhode Island, Ca. No. 86-1496, 1995 WL 941370, at *5-6 (R.I.
Super. Ct. Jan. 5, 1995), amended by, 746 A.2d 707 (R.I. 2000), cert. granted, 531 U.S.
923 (2000), and affd in part, rev'd in part, 533 U.S. 606 (2001).

376. Palazzolo v. State ex. rel. Tavares, 746 A.2d 707, 707, 711 (R.I. 2000), cert.
granted, 531 U.S. 923 (2000), and affd in part, rev'd in part, 533 U.S. 606 (2001).

377. Palazzolo, 746 A.2d at 717.
378. Id.
379. Palazzolo, 533 U.S. at 616.
380. Id. at 611, 617.
381. Id. at 616.
382. Id. at 611, 620-21.
383. Id. at 625-26.
384. Id. at 630.
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a segment distinct from the property in its entirety because the prop-
erty owner premised the issue on a "parcel as a whole" theory. 38 5 The
Court noted that although various cases had employed the "parcel as a
whole" approach to measure the extent of deprivation, the Court had
sometimes expressed discomfort with the rationale of that rule.38 6

Addressing the issue of whether the property owner's investment-
backed expectations were fatal to the his takings claim, the Court rea-
soned that the lower courts' decisions to give preeminence to invest-
ment-backed expectations were incorrect because adopting such a
position would critically alter the nature of property rights.38 7 The
Court reasoned that adopting the lower courts' rationales would cause
a post-enactment transfer of ownership to free the state of the duty to
defend all actions restricting land use. 38 8 The Court stated that a reg-
ulation that would be unconstitutional in the pre-enactment context
did not transform into an uncompensated taking by the simple fact
that title passed.389 The Court maintained that a blanket rule exclud-
ing property owners who acquired property after enactment of a regu-
lation from asserting takings claims did not accord with the Takings
Clause requirement to compensate a property owner for his
deprivation.

390

Justice Sandra Day O'Connor concurred, reasoning that invest-
ment-backed expectations were neither "talismanic" nor dispositive
when courts perform a Penn Central ad hoc factual inquiry.3 9 1 In-
stead of giving dispositive weight to individual factors, Justice
O'Connor stated that several factors of significance existed in the ad
hoc inquiry.3 92 Justice O'Connor maintained that Penn Central's fact-
specific inquiry remained the Court's regulatory takings "polestar"
and urged the Court to resist adopting per se rules.39 3

ANALYSIS

In Tahoe Sierra Preservation Council, Inc. v. Tahoe Regional
Planning Agency, 3 94 the United States Supreme Court declared that it
would not treat temporary moratoria as per se takings that required

385. Id. at 631-32.
386. Id. at 631.
387. Id. at 626-27.
388. Id. at 627.
389. Id. at 628.
390. Id.
391. Id. at 632, 634 (O'Connor, J., concurring).
392. Id. at 633-34 (O'Connor, J., concurring).
393. Id. at 633, 636 (O'Connor, J., concurring).
394. 122 S. Ct. 1465 (2002).
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compensation pursuant to the Fifth Amendment. 3 95 The Court in
Tahoe recognized that courts have traditionally applied takings juris-
prudence in two distinct situations. 396 The Court has divided takings
jurisprudence between deprivations effected by actual physical appro-
priations of property and deprivations arising from a regulation's ef-
fect on an owner's ability to use his property. 39 7 The Court in Tahoe
declared that neither area of takings jurisprudence was controlling
precedent for the other.398 The Court in Tahoe then explained that
the unique circumstances of regulatory takings claims required a fact-
specific inquiry and that the finding of a taking on a per se basis was
normally not favorable for such claims. 39 9

Additionally, the Court in Tahoe maintained that a property
owner could not define the relevant interest to be measured under the
takings inquiry as only that particular segment of an entire interest
affected by the regulation. 40 0 Instead, the Court provided that Penn
Central Transportation Co. v. New York City40 1 required courts to
measure the property in its entirety.40 2 The Penn Central inquiry was
fact-specific and considered numerous factors such as the economic
impact of the regulation, the owner's investment-backed expectations,
and the character of the government action. 40 3 Unlike a per se find-
ing, according to the Court in Tahoe, the Penn Central analysis would
not give dispositive strength to any individual factor. 40 4 In Tahoe, the
Court explained the importance of the governmental interest in facili-
tating informed decision-making by planning agencies and opined
that requiring compensation on a per se basis could prevent the gov-
ernment from effectively protecting the general welfare.40 5 Despite
the Tahoe Court's ruling that moratoria were not takings on a per se
basis, the Court declared that it could have established that a tempo-
rary moratorium was a taking under the Penn Central ad hoc balanc-
ing test.40 6

395. Tahoe Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 122 S. Ct.
1465, 1489 (2002).

396. Tahoe, 122 S. Ct. at 1479.
397. Id.
398. Id.
399. Id. (noting that treating all regulations as per se takings would have a serious

adverse financial impact on state governments).
400. Id.
401. 438 U.S. 104 (1978).
402. Tahoe, 122 S. Ct. at 1483 (refuting petitioner's conceptual severance proposal).

See also Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978) (noting that
courts conducting a regulatory takings inquiry should consider the deprivation in light
of the total property interest affected).

403. Penn Cent., 438 U.S. at 124.
404. Palazzolo v. Rhode Island, 533 U.S. 606, 636 (2001) (O'Connor, J., concurring).
405. Tahoe, 122 S. Ct. at 1487-88.
406. Id. at 1489.
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In Tahoe, the United States Supreme Court correctly rejected a
finding that temporary moratoria were takings on a per se basis be-
cause courts should only avoid applying ad hoc factual inquiries when
landowners allege permanent physical appropriations of land or when
a regulation deprives a property owner of all economic use of the prop-
erty.40 7 This Analysis will discuss how the Court has traditionally
found takings on a per se basis only for physical appropriations of land
or regulations that permanently deprived owners of all economic
use.408 In addition, this Analysis will discuss how the Court's rejec-
tion of conceptual severance precluded the temporary moratoria in
Tahoe from being found takings on a per se basis because the property
retained residual value based on the property owners' abilities to
profit from the land's future uses.40 9 Next, this Analysis will discuss
the Court's general preference to analyze regulatory takings claims
under a fact-sensitive ad hoc inquiry.4 1 0 Further, this Analysis will
discuss how the Court's desire to protect traditionally accepted exer-
cises of the states' police powers factored in the Court's decision
against applying per se rules towards temporary moratoria. 4 1 1 Fi-
nally, this Analysis will discuss the Court's willingness to find some
temporary moratoria as takings under the Penn Central ad hoc
inquiry.

4 12

A. DISTINCTIONS BETWEEN PHYSICAL AND REGULATORY

DEPRIVATIONS OF LAND USE

The Takings Clause of the Fifth Amendment of the United States
Constitution states that the government shall not take private prop-
erty for public use without, providing compensation for the property
owner.4 13 The Court has applied takings inquiries differently depend-
ing upon whether the deprivation arose from a permanent physical
occupation of property, a temporary physical invasion, or a regulation
that restricts the use of property.4 14 The decision of whether a tak-
ings claim receives per se or ad hoc treatment depends upon whether
the government physically invaded the property or enacted a regula-
tion which affected a landowner's beneficial use of his property.4 15

407. See infra notes 413-599 and accompanying text.
408. See infra notes 413-32 and accompanying text.
409. See infra notes 433-521 and accompanying text.-
410. See infra notes 433-521 and accompanying text.
411. See infra notes 522-586 and accompanying text.
412. See infra notes 600-614 and accompanying text.
413. U.S. CONST. amend. V.
414. Boise Cascade Corp. v. United States, 296 F.3d 1339, 1352 (9th Cir. 2002).
415. Boise Cascade, 296 F.3d at 1342-53.
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In its infancy, the Takings Clause was applied solely in cases in-
volving physical appropriations of property.4 16 In that context, the
United States Supreme Court has maintained that permanent physi-
cal invasions of property primarily required compensation on a per se
basis.4 17 Permanent physical occupations have been found per se tak-
ings because they permanently and physically destroy a property
owner's right to possess, use, and convey his property. 4 18 The Court
has distinguished between permanent physical occupations and tem-
porary physical invasions of property because in the latter situation,
the burden on the property owner is not absolute and does not endure
for the lifespan of the property.4 1 9 Therefore, temporary physical in-
vasions of property have not received per se treatment for takings
purposes.

42 0

Additionally, the Court has afforded different treatment to tak-
ings claims which arise not out of a direct physical invasion, but to
situations in which a regulation has deprived a property owner of the
beneficial use of his property. 42 1 In Pennsylvania Coal Co. v.
Mahon,422 considered by many to be the birthplace of the regulatory
takings doctrine, Justice Oliver Wendell Holmes explained that "while
property may be regulated to a certain extent, if regulation goes too
far, it will be recognized as a taking."4 23 As regulatory takings juris-
prudence progressed, the Court developed inquires focusing on the
deprivation of beneficial use to determine whether a taking had oc-
curred.4 24 The Court's regulatory takings jurisprudence has weighed
takings claims under both per se and ad hoc factual inquires.4 25

However, the Court's takings analysis has relied primarily on ad
hoc fact-specific inquires. 42 6 The fact-specific inquiry requires a care-
ful analysis and weighing of all the actual circumstances surrounding

416. Tahoe, 122 S. Ct. at 1478.
417. Loretto, 458 U.S. at 435. Justice Marshall, writing for the majority, main-

tained that "when the 'character of the governmental action.., is a permanent physical
occupation of property, our cases uniformly have found a taking to the extent of the
occupation .. " Id. (quoting Penn Cent., 438 U.S. at 124).

418. Boise Cascade, 296 F.3d at 1353.
419. Id.
420. Id.
421. Id.
422. 260 U.S. 393 (1922).
423. Calvert G. Chipchase, Lucas Takings: Why Investment-Backed Expectations are

Irrelevant when Applying the Categorical Rule, 24 U. HAw. L. REV. 147, 168 (Winter
2001) (noting that Mahon began the regulatory takings doctrine) (emphasis added);
Mahon, 260 U.S. at 412-14 (stating that when a regulation goes "too far," a taking may
be found).

424. Loretto, 458 U.S. at 426-34.
425. Tahoe, 122 S. Ct. at 1478-79, 1483.
426. Penn Cent., 438 U.S. at 124.
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the claim. 42 7 Performing the ad hoc inquiry, the Court has focused
upon the character of the government's interest in the use-prohibiting
regulation, the economic impact of the regulation, and the interference
with the property owner's reasonable investment-backed expecta-
tions.428 The Court has reasoned that the flexibility of the ad hoc in-
quiry better suits the unique nature of most regulatory takings
claims. 429

Nevertheless, in some instances, the Court has decided that the
extent to which regulatory deprivation is so great that a taking on a
per se basis exists does not require application of a balancing test.430

Where a regulation has completely deprived property owners of all
beneficial use, the Court has opted not to apply the balancing test and
has ruled that a taking exists on a per se basis.431 Regulations that
completely deprive a property owner of all beneficial use of the land
are similar to a physical appropriation of property because in both sit-
uations, the Court has found a taking existed on a per se basis. 432

B. THE COURT IN TAHOE CORRECTLY REJECTED A FINDING OF A
TAKING ON A PER SE BASIS BECAUSE PER SE TAKINGS

OCCUR ONLY WITH PHYSICAL APPROPRIATIONS OF

PROPERTY OR REGULATIONS THAT COMPLETELY

DEPRIVE PROPERTY OF ALL ECONOMIC VALUE

The Court in Tahoe correctly ruled that physical takings jurispru-
dence was not valid precedent for regulatory takings claims.433 In
Loretto v. Teleprompter Manhattan CATV,4 34 the Supreme Court
noted that it traditionally measured takings effected by physical ap-
propriations of property differently than deprivations of property
caused by regulations. 435 In Loretto, the Court distinguished between
physical and regulatory takings jurisprudence. 436 The Court in
Loretto declared that takings jurisprudence stands for the proposition
that an analysis of regulatory takings of property requires a more fact-

427. Tahoe, 122 S. Ct. at 1478.
428. Id. at 1481.
429. Id.
430. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015 (1992).
431. Lucas, 505 U.S. at 1015-16.
432. Compare Lucas, 505 U.S. at 1015 (ruling that compensation must be paid on a

per se basis when all beneficial use has been prohibited by regulation), with Loretto, 458
U.S. at 426 (ruling that permanent physical occupations by the government are takings
notwithstanding the public interest being served).

433. See supra notes 413-32 and infra notes 434-48 and accompanying text.
434. 458 U.S. 419 (1982).
435. Loretto, 458 U.S. at 430.
436. Id.
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specific inquiry than physical takings, and that claims of regulatory
takings have not been found takings on a per se basis.4 37

In Loretto, the Court ruled that permanent physical occupations
of private property by the government required per se compensation
regardless of the importance of the public interest.438 The Court in
Loretto explained that actual physical invasions caused a property
owner to suffer a special kind of injury more severe than regulatory
deprivations because the property owner who suffered a physical inva-
sion had no control over who entered the land. 43 9 The Court also
noted that per se theories were more applicable to permanent physical
occupations because unlike regulatory deprivations, by their very na-
ture, physical occupations were more apparent and provided less
problems of proof.4 40

Unlike the property owners in Loretto who suffered a permanent
physical invasion of their property, the deprivation suffered by the
property owners in Tahoe was neither physical nor permanent.4 4 1

The regulation at issue in Tahoe did not require the property owners
to allow strangers to enter their land.4 42 Nor did the regulation in
Tahoe force the property owners to allow the government to build on
or occupy any part of their property and thus was not physical. 4 43 The
Court in Loretto maintained that physical occupations were takings on
a per se basis because it was easier to prove that a taking by physical
occupation had occurred. 444

In Tahoe, unlike the easily discernible physical occupation in
Loretto, the Court questioned whether the property owners actually
suffered deprivation of use because they had not previously developed
plans for using the property.44 5 Additionally, the moratoria in Tahoe
were not permanent, but were of a finite duration. 446 The Court in
Loretto explained that it found a takings on a per se basis because the
regulation forced the property owner to endure a permanent physical

437. Id. at 428, 432.
438. Id. at 426.
439. Id. at 436.
440. Id. at 437-38.
441. Compare Loretto, 458 U.S. at 421-23 (involving a property owner that was re-

quired to allow a cable to be installed on her building), with Tahoe, 122 S. Ct. at 1473
(involving a regulation that prohibited development on property for a thirty-two month
period).

442. Tahoe, 122 S. Ct. 1465.
443. Id.
444. Loretto, 458 U.S. at 437-38.
445. Compare Tahoe, 122 S. Ct. at 1475 (accepting district court's findings that

property owners had not put forth any specific evidence concerning diminution in value
of their property), with Loretto, 458 U.S. at 437-38 (noting that placement of physical
structures on property makes it easier to determine whether invasion that amounted to
a taking actually occurred).

446. Tahoe. 122 S. Ct. at 1474.
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occupation on her property. 44 7 In Tahoe, however, the moratoria were
to terminate when the Tahoe Regional Planning Agency ("the Plan-
ning Agency"), charged with developing carrying capacities, finished
developing a comprehensive land use plan.448 Therefore, the Court in
Tahoe correctly decided that per se theories did not apply to tempo-
rary regulatory takings because Loretto stood for the proposition that
permanent physical occupations of land were distinct from regulatory
deprivations and should not be analyzed under the same standard. 449

Nevertheless, Chief Justice Rehnquist's dissent in Tahoe incor-
rectly argued that the Court's decision in First English Evangelical
Lutheran Church v. County of Los Angeles4 50 determined that physi-
cal takings were of precedential value for regulatory takings
claims. 45 1 In First English, the Supreme Court ruled that once a reg-
ulation had worked a temporary taking, the Fifth Amendment re-
quired the government to compensate the property owner for the
period of deprivation in the same manner as in physical takings.4 5 2 In
First English, the Court maintained that temporary takings were not
"different in kind" from permanent physical appropriations in that the
finding of a taking demanded compensation for both.45 3 The Court
provided that it was not at liberty to answer the question of whether a
taking had actually occurred in First English because the grant of re-
view did not encompass that issue.4 5 4

The Court's "no different in kind" language in First English, com-
paring physical and regulatory takings, addressed only the question of
what was appropriate compensation, not whether a taking existed.4 55

Unlike in First English, the grant of review in Tahoe did not limit the
Court's inquiry solely to what compensation was due, but included the
antecedent question of whether a taking had occurred at all.4 56

Therefore, the Court in Tahoe correctly declined to find a taking on a
per se basis pursuant to a physical/regulatory takings comparison be-

447. Loretto, 458 U.S. at 426.
448. Tahoe, 122 S. Ct. at 1472.
449. See infra notes 434-47 and accompanying text.
450. 482 U.S. 304 (1987).
451. See infra notes 452-56 and accompanying text (maintaining that First English

was not dispositive of the issue in Tahoe); Tahoe, 122 S. Ct. at 1492 (Rehnquist, C.J.,
dissenting) (maintaining that First English denounced distinctions made between tem-
porary and permanent takings claims).

452. First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S.
304, 304, 321 (1987).

453. First English, 482 U.S. at 318.
454. Id.
455. Id. at 312-13, 318.
456. Compare First English, 482 U.S. at 312-13 (reasoning that the Court was lim-

ited to deciding whether compensation is required once a temporary taking has already
occurred), with Tahoe, 122 S. Ct. at 1478 (reasoning that the Court was presented with
the question of whether a moratorium constituted a per se taking of property).
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cause the two doctrines were distinct and would not impute per se
compensation of physical appropriations to deprivations of use caused
by temporary regulatory takings. 45 7

1. The Court in Tahoe Correctly Determined That Regulations
Temporarily Prohibiting A Property Owner's Use of the
Property Did Not Completely Deprive the
Property of Value

In addition to direct physical appropriations of property, the only
other category of takings where the Court has required compensation
on a per se basis involves regulatory takings which permanently de-
prive a property owner of all beneficial use of his land. 4 58 In Tahoe,
the property owners based the majority of their request for per se com-
pensation on the Court's decision in Lucas v. South Carolina Coastal
Council,45 9 which found per se takings existed when regulations per-
manently deprived property owners of all economic use of their prop-
erty.460 The property owners in Tahoe reasoned that the temporary
moratoria permanently deprived them of the use of their property dur-
ing the period during which the regulations were in effect. 46 1

Despite that argument, the Court correctly rejected the property
owners' attempt to sever the effected time interest from the properties'
entire life spans because the Court had not previously applied tempo-
ral severance to determine the relevant parcel in a regulatory takings
inquiry.4 62 In Lucas, the Court applied a rule requiring the state to
compensate a property owner when a regulation permanently elimi-
nated all value of the property's use. 46 3 The contested regulation in
Lucas permanently prohibited the property owner from building on
his property.4 64 In determining that the regulation was a per se tak-
ing, the Court in Lucas noted that the regulation permanently de-
prived the property owner of "all economically beneficial use" of his
property.

46 5

In Lucas, the Court explained that it has previously found per se
regulatory takings under an "all or nothing" analysis. 46 6 Under this
"all or nothing" test, a property owner who did not suffer a 100% loss

457. See supra notes 452-56 and accompanying text.
458. Lucas, 505 U.S. at 1015.
459. 505 U.S. 1003 (1992).
460. Tahoe, 122 S. Ct. at 1480, 1483.
461. Id. at 1483.
462. See supra notes 458-61 and infra notes 463-86 and accompanying text.
463. Palazzolo, 533 U.S. at 617.
464. Lucas, 505 U.S. at 1009.
465. Id. at 1012, 1016.
466. Id. at 1019-20 n.8.
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of value did not receive the benefit of the per se rule. 46 7 The Court in
Lucas determined that it must measure any taking claim that did not
completely eliminate value under the fact-specific test espoused by the
Court in Penn Central.4 68 The Court in Lucas provided that regula-
tions resulting in a total deprivation of value were relatively rare and
that the Court limited the application of per se theories to the "ex-
traordinary circumstance" where the regulation permanently prohib-
ited productive use of the property owners' land.4 69

Before Lucas, the Supreme Court in Agins v. City of Tiburon470

decided that a temporary prohibition of a property owner's use of land
could not result in a total deprivation of value because the property
owner retained the present value of the ability to use or sell the prop-
erty in the future.47 1 In Agins, the Court maintained that the tempo-
rary period of failed eminent domain proceedings, which prohibited
the property owner from using his land, was a mere fluctuation in
value that did not amount to a taking.4 72 The Court explained that
unless "extraordinary delay" accompanied the period of non-use, such
a fluctuation in value would not result in a taking.47 3 The Court in
Agins further explained that the property owner retained the present
value of being able to use the property once the eminent domain pro-
ceedings terminated and that therefore, the period of non-use did not
deprive the property of all beneficial value.4 74 Additionally, the Court
in Agins noted that the contested delay was non-compensable when
the delay was due to the government's process of deciding the appro-
priate use for regulated property. 4 75

Unlike the permanent regulation in Lucas, and more similar to
the temporary eminent domain proceedings in Agins, the moratoria on
building in Tahoe were of a finite duration.4 76 The question presented
to the Court in Tahoe on review was whether temporary moratoria
were per se takings. 4 77 In Tahoe, the moratoria prohibited develop-
ment on the regulated property and were scheduled to terminate
when the Planning Agency finished developing a regional plan to pro-

467. Id.
468. Id.
469. Id. at 1017-18.
470. 447 U.S. 255 (1980).
471. Agins v. City of Tiburon, 447 U.S. 255, 263 n.9 (1980).
472. Agins, 447 U.S. at 263 n.9.
473. Id.
474. Id. at 262-63, 263 n.9.
475. Id. at 263 n.9.
476. Compare Lucas, 505 U.S. at 1009 (involving a regulation permanently banning

development), with Tahoe, 122 S. Ct. at 1472 (involving a regulation temporarily ban-
ning development), and Agins, 447 U.S. at 263 n.9 (noting that period of deprivation
would terminate when condemnation proceedings ended).

477. Tahoe, 122 S. Ct. at 1477 (emphasis added).
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tect the regulated property.478 While the temporary moratoria ad-
versely affected the property's beneficial use, the property would have
recovered value as soon as the agency lifted the moratoria.4 79

Also similar to the temporary deprivation of use in Agins, the
temporary deprivation in Tahoe created a mere fluctuation in value
resulting from delay caused by the governmental decision-making pro-
cess. 48 0 The temporary moratoria in Tahoe were comparable to the
failed eminent domain proceedings in Agins because both proceedings
were of a temporary nature. 4 8 ' In Agins, the government temporarily
curtailed the property owners' beneficial uses while it deliberated
whether to use the state's eminent domain power over the land.48 2

Similarly, the moratoria in Tahoe only temporarily prohibited the
property owners from developing the property for the period during
which the Planning Agency adopted environmental carrying capaci-
ties for the regulated property.4 8 3

Similar to Agins, which allowed for temporary prohibitions on
use, the temporary moratoria in Tahoe were not per se takings be-
cause the property owners retained the ability to sell or use the prop-
erty in the future; no permanent deprivation of use occurred. 4 84 In
Agins, the Court decided that the proceedings had not effected a tak-
ing because the property owner retained the value of the ability to sell
or use the property in the future.48 5 Similarly, the regulation in
Tahoe did not permanently deprive the property owners of their bene-
ficial use because they retained the value of being able to sell or de-
velop their property when the Planning Agency lifted the
moratoria. 48 6 Therefore, the moratoria in Tahoe did not deprive the
property of 100% of its value.48 7 Because the regulation deprived less
than 100% of value from the property, the per se rule in Lucas did not

478. Id. at 1472.
479. Id. at 1484.
480. Compare Agins, 447 U.S. at 263 n.9 (determing eminent domain proceedings

that were abandoned and "mere fluctuations in value" and thus were not a taking), with
Tahoe, 122 S. Ct. at 1472, 1479 (period of prohibited use was to terminate upon comple-
tion of a regional plan, and thus were not a taking).

481. Compare Agins, 447 U.S. at 263 n.9 (noting that period of deprivation would
end), with Tahoe, 122 S. Ct. at 1472 (stating that regulation was temporary).

482. Agins, 447 U.S. at 263 n.9.
483. Compare Agins, 447 U.S. at 263 n.9 (noting that period of deprivation would

end), with Tahoe, 122 S. Ct. at 1472 (stating that regulation was temporary).
484. Compare Agins, 447 U.S. at 263 (noting that no taking occurred despite prop-

erty owners' inability to sell property. for a limited purpose), with Tahoe, 122 S. Ct. at
1484 (noting that property owners would retain value when temporary prohibition was
lifted).

485. Agins, 447 U.S. at 263 n.9.
486. Tahoe, 122 S. Ct. at 1484.
487. Id. at 1483-84.

[Vol. 36



TAKINGS CLAUSE,

apply and the Court in Tahoe correctly rejected the property owners'
request to find a Lucas-style per se taking.48 8

2. The Court in Tahoe Correctly Determined That Regulatory
Takings Inquiries Must Consider the Extent of
Deprivation in Light of the Parcel as a Whole

The Court in Tahoe correctly declined to find that temporary reg-
ulatory deprivations of use were takings on a per se basis because
courts must measure the extent to which a regulation deprives the
property owner of beneficial use in light of the property as a whole. 48 9

In Tahoe, the property owners attempted to apply the Lucas complete
deprivation rule by severing the period during which the moratoria
were in effect from the entire lifespan of the property and then mea-
suring the extent to which the moratoria deprived them of beneficial
use against that temporal segment. 490 The Court has referred to the
attempt the to define the relevant property interest as conceptual sev-
erance, or the "denominator" problem. 49 1 In conceptual severance, the
property owner defines the relevant interest taken as just that portion
effected by the governmental action and then asserts that the regula-
tion has permanently taken that particular interest.4 92

Unlike the regulatory context of takings, in the physical appropri-
ations arena of takings jurisprudence, the Supreme Court has not re-
quired that courts consider the deprivation in light of the total
property holdings.4 93 For example, the Court in Loretto declared that
when occupying a small space on a building, the government must
compensate the property owner for the use of that segment, no matter

488. See supra notes 463-87 and accompanying text.
489. See infra notes 490-520 and accompanying text.
490. Tahoe, 122 S. Ct. at 1483-84.
491. Id. (referring to petitioner's request as conceptual severance). See also Key-

stone Bituminous Ass'n v. DeBenedictis, 480 U.S. 470, 497 (1987) (referencing that such
an attempt to define the relevant property interest is known as the denominator
problem).

492. Margaret Jane Radin, The Liberal Conception of Property: Cross Currents in
the Jurisprudence of Takings, 88 COLUM. L. REV. 1667, 1676-77 (December, 1988). Mar-
garet Jane Radin stated that:

•.. conceptual severance consists of delineating a property interest consisting
of just what the government action has removed from the owner, and then as-
serting that the particular whole thing has been permanently taken. Thus this
strategy hypothetically or conceptually "severs" from the whole bundle of rights
just those strands that are interfered with by the regulation, and then hypo-
thetically or conceptually construes those strands in the aggregate as a sepa-
rate whole thing.

Radin, 88 COLUM. L. REV. at 1676-77.
493. Loretto, 458 U.S. at 434-35 (stating that "when the character of the governmen-

tal action ... is a permanent physical occupation of property, our cases uniformly have
found a taking to the extent of the occupation .... ).
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how discrete it might be in relation to the parcel in its entirety. 49 4

Additionally, the Court has "temporally" severed time periods when
measuring compensation in circumstances where the government
physically occupied private property.4 95 Nevertheless, the Court in
Tahoe reasoned that the Court has not directly applied conceptual
severance in the temporary regulatory takings context because such a
division would run counter to the Penn Central Court's demand that
the deprivation be considered in light of the parcel as a whole. 4 96

In Tahoe, applying temporal severance was critical to finding a
per se taking because a regulation must deprive the owner of all eco-
nomically beneficial use of his property to qualify as per se takings.4 97

Anything short of a 100% deprivation of beneficial use required the
Court to analyze the takings claim under the Penn Central ad hoc
test.49 8 Therefore, conceptual severance was essential to determine
whether a temporary regulatory taking claim would receive the Lucas
per se treatment because a total taking could exist only when the ex-
tent to which the regulation deprived the property of beneficial use
was equal to the relevant property interest.4 99

In Tahoe, the property owners attempted to apply conceptual sev-
erance by reasoning that the thirty-two months during which the mor-
atoria deprived the property owners from the beneficial use of their
property created an interest distinct from the property's total lifes-
pan.50 0 If the Court had applied a conceptual severance approach, the
Court would have "severed" the thirty-two month period from the
lifespan of the property. 50 1 After severing the interest, the Court
would then have measured that segment as a separate estate, result-

494. Loretto, 458 U.S. at 421-22, 434-35.
495. Steven J. Eagle, Just Compensation for Permanent Takings of Temporal Inter-

ests, 10 FED. Cm. B.J. 485, 491-93 (2001) (noting that the Supreme Court's decisions in
United States v. General Motors Corp., 323 U.S. 373 (1945), and Kimball Laundry Co. v.
United States, 338 U.S. 1 (1949) stood for the proposition that a temporal physical occu-
pation requires compensation).

496. Tahoe, 122 S. Ct. at 1483 (stating that the Court has "consistently rejected
such an approach ....").

497. See Dan Herber, Comment, Surviving the View Through the Lochner Looking
Glass: Tahoe-Sierra and the Case for Upholding Development Moratoria, 86 MINN. L.
REV. 913, 926 n.85, 929-31 (April 2002), (noting that a per se taking will not be found for
a temporary taking unless the Court accepts conceptual severance). See also Lucas, 505
U.S. at 1019-20 n.8 (noting that a per se taking exists only when the regulation deprives
the property owner of 100% beneficial use).

498. Lucas, 505 U.S. at 1019-20 n.8 (stating that per se regulatory takings rule is an
"all-or-nothing" situation).

499. See supra notes 469-98 and accompanying text (noting that the Court correctly
concluded that the deprivation in Tahoe was less than 100%). See also Herber, 86
MINN. L. REV. at 926 n.85, 930 (noting that a per se taking can not be found unless the
Court accepts conceptual severance).

500. Tahoe, 122 S. Ct. at 1483.
501. Id.
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ing in a finding that the regulation had deprived the property owners
of 100% of that property interest, thereby affording per se treatment
to find that a taking had occurred. 50 2 Under a Penn Central "parcel as
a whole approach," the numerator of deprivation would have been the
thirty-two months that the moratoria deprived the property owners of
the beneficial use of their land. 50 3 Unlike a conceptual severance ap-
proach, the denominator period of deprivation under a "parcel as a
whole" approach would not have been "temporally severed" for mea-
surement purposes and would have equaled the property's total lifes-
pan, resulting in a partial deprivation of use for the property owners
in Tahoe.50 4

The Court in Penn Central declared that regulatory takings juris-
prudence did not sever property interests from a single parcel and pro-
ceeded to inquire whether the property owners were completely
denied their rights in that severed interest.50 5 In Penn Central, prop-
erty owners contended that the air rights above the terminal were a
separately defined and compensable interest.50 6 The Court in Penn
Central rejected the property owners' logic and maintained that a land
use regulation that prohibited a property owner from utilizing his air
rights had not effected a taking when the Court viewed the depriva-
tion in light of the owners' total property holdings.50 7 The Court in
Penn Central opined that a property owner could not establish a tak-
ing by simply showing a regulation had denied him the right to de-
velop an interest he believed was capable of being developed. 508

Therefore, the Court in Penn Central declared that it should measure
the extent to which the regulation deprived the property owners of
their beneficial use in light of all the property rights that adhere to
their parcels, not just the individual air rights.50 9

In directly addressing how to correctly weigh the relevant prop-
erty interest taken, the Court in Keystone Bituminous Coal Ass'n v.

502. Radin, 88 COLUM. L. REV. at 1676-77.
503. Penn Cent., 438 U.S. at 130-31 (stating that the deprivation must be measured

in comparison to the entire property interest); Tahoe, 122 S. Ct. at 1483 (stating that
the deprivation was only thirty-two months out of the entire fee simple); Herber, 86
MINN. L. REV. at 926 n.85 (describing the percentage analysis under a conceptual sever-
ance theory).

504. Herber, 86 MiNN. L. REV. at 926 n.85 (explaining that if the regulation did not
deprive all use of the relevant interest, the Penn Central test must be applied to deter-
mine whether a taking occurred).

505. Id. at 130.
506. Id.
507. Id. at 130-31. The Court maintained that a finding otherwise would run

against the Court's decision in Welch v. Swasey, 214 U.S. 91 (1909), which restricted the
development of air rights. Id.

508. Penn Cent., 438 U.S. at 130.
509. Id.
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DeBenedictis5 10 continued to apply the Penn Central reasoning by
stating that courts should measure the extent of deprivation in refer-

ence to the "parcel as a whole."'5 11 The Court in Keystone declined the

property owners' submission to conceptually sever 2% of the coal that

the regulation had required the property owners leave in the

ground. 51 2 The Court in Keystone explained that defining the actual

property interest taken was critical in per se takings challenges be-

cause takings inquiries required a comparison between the value

taken from the parcel and the value that the property retained while

the regulation was in effect.5 13 According to the Keystone Court, al-
lowing the property owners to assert compensation rights because a

regulation caused 2% of their coal to remain in the ground would run

against the Court's admonishment in Penn Central that they measure
the deprivation in light of the parcel as a whole.5 14

Similar to the property owners in Penn Central and Keystone, the

property owners in Tahoe also attempted to conceptually sever inter-

ests from the entirety of a property interest to assert that a taking

occurred. 515 Like the terminal owners in Penn Central who attempted

to sever their air rights from the parcel as a whole, the property own-

ers in Tahoe sought to sever the thirty-two month period that the mor-

atoria prohibited them from using the land from the lifespan of the

property "as a whole. 5 16 The Court in Tahoe explained that the

thirty-two months during which the moratoria deprived the property
owners of the beneficial use of their land, when viewed in light of the

entire lifespan of the property, merely caused a fluctuation in value

and did not permanently deprive the property owners of their benefi-

cial use their land.5 17

The Court in Tahoe did not accept the property owners' request

for conceptual seyerance because the Court had traditionally required

510. 480 U.S. 470 (1987).
511. Keystone, 480 U.S. at 497.
512. Id. at 498.
513. Id.
514. Id.
515. Compare Penn Cent., 438 U.S. at 130 (involving property owners urging that

their air rights were taken by a regulation, irrespective of the remaining value of their
property in its entirety), and Keystone, 480 U.S. at 497-98 (involving property owners

contending they were deprived of twenty-seven million tons of coal as a separate parcel),
with Tahoe, 122 S. Ct. at 1483-84 (involving property owners requesting that the Court

sever a thirty-two month period from the properties' total lifespan to determine whether
a total taking occurred).

516. Compare Penn Cent., 438 U.S. at 130 (involving property owners urging that
their air rights were taken by a regulation, irrespective of the remaining value of their
property in its entirety), with Tahoe, 122 S. Ct. at 1483 (involving property owners re-

questing that the Court sever a 32-month period from the properties' total lifespan to
determine whether a total taking occurred).

517. Tahoe, 122 S. Ct. at 1484.
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regulatory takings inquiries to view the parcel of land "as a whole."5 18

In Penn Central and Keystone, the Court had rejected the notion of
segmenting interests for measuring the extent to which a regulation
deprived property owners of the beneficial use of their property. 5 19

Not allowing the property owners to apply conceptual severance to
measure the extent of deprivation precluded per se treatment in
Tahoe because the temporary nature of the moratoria caused the per-
centage of total deprivation to result in something less than 100%;
therefore, the takings claim would require compensation on a per se
basis. 520 Therefore, the Court in Tahoe correctly viewed the property
in the aggregate and correctly refused to allow the property owners to
conceptually sever the thirty-two months that the moratoria deprived
them of beneficial use from the lifespan of the property.5 2 1

C. THE COURT IN TA.HoE CORRECTLY CONSIDERED THE CHARACTER

OF THE GOVERNMENTAL ACTION AND AVOIDED A
BRIGHT-LINE RULE

The Supreme Court in Tahoe correctly rejected applying per se
theories for temporary moratoria because finding otherwise would
have imposed serious constraints on state governments' abilities to
address problems effecting public safety and welfare, and would have
run against the Court's admonishment of bright-line rules.5 22 Tradi-
tionally, the Court's regulatory takings jurisprudence has not found
per se regulatory takings in situations where the health, safety, or
general welfare were at stake due to a state's strong interest in pro-
tecting the general public.5 23 In Tahoe, the Court noted that land use
planners commonly use moratoria to address potentially harmful or
non-conforming uses of property.5 24

In Tahoe, the Court correctly rejected applying per se rules for
temporary moratoria because several key considerations relating to
the government's ability to protect the general welfare demonstrated
the necessity of temporary moratoria. 5 25 The key considerations were

518. Id. at 1483-84.
519. Penn Cent., 438 U.S. at 130-31 (stating that Court's jurisprudence does not seg-

ment individual interests into discrete segments); Keystone, 480 U.S. at 499 (stating
that deprivation must be considered in view of total interest).

520. Tahoe, 122 S. Ct. at 1483-84.
521. See supra notes 490-520 and accompanying text.
522. See infra notes 523-82 and accompanying text.
523. Compare Penn Cent., 438 U.S. at 125 (upholding land use regulations when the

safety of public welfare was at stake), with Lucas, 505 U.S. at 1022 (stating that many
of the Court's opinions suggest that harmful uses of property may be regulated without
compensation), and Nollan v. Cal. Coastal Comm'n, 483 U.S. 825, 834-35 (1987) (stating
that "legitimate state interests" encompass a wide range of governmental activities).

524. Tahoe, 122 S. Ct. at 1485-87.
525. See infra notes 526-66 and accompanying text.
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1) the need for an effective response to public health threats; 2) the

prevention of non-conforming uses of property; and 3) the allowance of

the requisite time for the government agency to formulate answers to

environmental problems. 5 26 The rigidity of a per se rule was inappro-

priate when viewed in light of the public's changing positions on pro-
moting general safety.52 7 The Court in Tahoe addressed the
importance of the government's need for effective regulatory tools. 528

1. The Tahoe Court Correctly Recognized the Need for an Effective
Response to Public Health Threats

The Court in Tahoe correctly considered the effect that per se the-

ories would have on a state's ability to protect the general welfare be-

cause the Supreme Court in Mahon noted that a state's interest in

protecting the public was an important factor in deciding whether a

taking had occurred. 5 29 The Court in Mahon reasoned that property

ownership was subject to implied limitations of the states' interests in

protecting the general welfare. 530 The Court in Mahon opined that

the Kohler Act, which required a coal company to leave support pillars

of coal in the ground, did not protect the public at large, but merely
protected a "single private house."5 3 1 In such a circumstance, the

Court explained that the public interest was minimal and protection

of a single home did not warrant depriving a property owner of his
property without compensation. 53 2

In Keystone, the Supreme Court determined that the character of

the governmental action taken to protect the public health warranted

against applying per se treatment to regulatory deprivations. 5 33 The

Court in Keystone maintained that important public purposes relating

to environmental integrity were legitimate considerations in the

526. Freilich, 24 U. HAw. L. REV. at 602-05 (reasoning that the four paramount

principles underlying the necessity for temporary moratoria are: 1) allowing the regula-
tory agency sufficient time to solve land use problems; 2) the need to provide a response

to public health threats; 3) the prevention of development that does not conform to the

goals of the legislature; and 4) the need to allow the public to debate the proper uses of
land and providing information for the legislature).

527. Monique Van Damme, Keystone Bituminous Coal Association v. DeBendictis: a

'Regulatory Taking'?, 89 W. VA. L. REV. 803, 823 (Spring 1987).
528. Tahoe, 122 S. Ct. at 1472, 1487-88.
529. See infra notes 530-37 and accompanying text (maintaining that weigh the fis-

cal ramifications of a per se test); Mahon, 260 U.S. at 413 (maintaining that courts
consider the public interest when evaluating a taking).

530. Id.
531. Mahon, 260 U.S. at 412.
532. Id. at 413.
533. Keystone, 480 U.S. at 485 (stating that the character of the governmental ac-

tion leans against the finding of a taking when enacted to combat a threat to the com-
mon welfare). See also Penn Cent., 438 U.S. at 125 (stating that compensation need not

be given when the state prohibits particular uses of land to protect the general welfare).
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Court's finding that no taking had occurred. 534 The Court in Keystone
reasoned that the disputed regulation effectively served the public
purpose of preventing uses potentially injurious to the
environment.

53 5

Similar to the regulation in Keystone, which was enacted to pro-
tect the general welfare, but unlike the regulation in Mahon, which
served merely private interests, the temporary moratoria at issue in
Tahoe played a role in effectively responding to emergencies and
threats to the public health and welfare. 53 6 The Court in Tahoe noted
that per se treatment would have invalidated numerous permissible
practices of the police power such as orders temporarily denying ac-
cess to businesses in violation of health codes, admittance to crime
scenes, and other unforeseen circumstances. 53 7 Faced with requiring
states to compensate property owners for numerous traditionally per-
missible exercises of the police power, the Court in Tahoe correctly
denied applying per se treatment to the moratoria. 5 38

2. A State's Interest in Preventing Nonconforming Uses of Property
Warranted the Tahoe Court's Refusal to Find a Per Se
Taking

The Court in Tahoe correctly considered that a state's interest in
preventing nonconforming uses of property warranted against the
adoption of per se theories. 539 In Penn Central, the Court decided that
a regulation prohibiting specific uses of property was not a taking,
based partially upon the fact that the regulation was part of a compre-
hensive land use plan.54 0 The Court in Penn Central provided that
comprehensive land use schemes avoided compensation on a per se
basis because conforming-use regulations had an average reciprocity
of advantage in that they conferred benefits on the regulated par-
ties. 54 1 Regulations that involve an average reciprocity of advantage
are not per se takings because the benefit conferred allows the prop-
erty to retain some value.5 42 The Court stated that the burden im-

534. Keystone, 480 U.S. at 488, 501-02.
535. Id. at 487.
536. Compare Keystone, 480 U.S. at 486 (stating that the character of the govern-

mental action leans against the finding of a taking when enacted to combat a threat to
the common welfare), and Mahon, 260 U.S. at 413-14 (involving regulation not based on
protecting public safety), with Tahoe, 122 S. Ct. at 1485 (reasoning that a per se rule
would apply to temporary public access prohibitions to health violations, crime scenes,
and buildings damaged by fire).

537. Tahoe, 122 S. Ct. at 1485.
538. See supra notes 530-37 and accompanying text.
539. See infra notes 540-47 and accompanying text.
540. Penn Cent., 438 U.S. at 111, 132, 138.
541. Id. at 132, 138.
542. Id.
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posed on the property owners was not arbitrary or discriminatory
because the regulation was part ,of a comprehensive plan affecting
over 400 other landmarks.5 43

Like the regulation in Penn Central, the moratoria in Tahoe con-
ferred an average reciprocity of advantage and were part of a compre-
hensive plan affecting numerous property owners. 54 4 The Court in
Tahoe provided that temporary moratoria allowed for a clear reciproc-
ity of advantage because the regulations protected the property own-
ers' interests from inconsistent uses.54 5 The moratoria did not single
out individual owners but were part of a comprehensive scheme effect-
ing the majority of residents who owned property classified as highly
susceptible to surface run-off.54 6 Similar to the landmark regulation
in Penn Central, the moratoria burdened the property in Tahoe not
just for the community as a whole, but also for the common benefit
that would arise from a comprehensive land use scheme.5 47 There-
fore, the Court correctly reasoned that a state's interest in preventing
nonconforming interests warranted against requiring compensation
on a per se basis for temporary regulatory takings claims.5 48

3. The Tahoe Court Correctly Considered The Need to Allow
Planning Agencies Time to Formulate Answers to Land
Use Problems

The Court in Tahoe correctly determined that takings claims in-
volving temporary moratoria should be found to be takings on a per se
basis because regulatory agencies must first be given time to formu-
late plans before a taking can be found.54 9 In Palazzolo v. Rhode Is-
land,5 50 the Court noted the importance of the government's interest
in making informed decisions concerning the appropriate use of land
in a takings inquiry. 5 51 The Court in Palazzolo explained that regula-
tory takings jurisprudence has long stood for the idea that a land use

543. Id. at 132.
544. Compare Penn Cent., 438 U.S. at 133-35 (involving regulation comprehensively

effecting over 400 landmarks that conferred benefits to burdened property), with Tahoe,
122 S. Ct. at 1473, 1489 (involving a regulation effecting over 2000 property owners and
reciprocates advantage).

545. Tahoe, 122 S. Ct. at 1489.
546. Id. at 1475, 1488.
547. Compare Penn Cent., 438 U.S. at 134-35 (stating that although property own-

ers may have felt that they were "more burdened than benefited" by the law, the law did
benefit the property owners), with Tahoe, 122 S. Ct. at 1489 (reasoning that with the
moratoria, a "reciprocity of advantage" existed because the regulations protected the
property owners from inconsistent uses).

548. See supra notes 539-47 and accompanying text.
549. See infra notes 550-57 and accompanying text.
550. 533 U.S. 606 (2001).
551. Palazzolo v. Rhode Island, 533 U.S. 606, 620-21 (2001).
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authority must have been given the opportunity to adequately develop
and implement a land use regulation before a court can find that a
taking existed.5 52 The Court provided that property owners must
have provided the regulatory agencies the opportunity to exercise the
agencies' discretionary powers in deciding appropriate uses for
property.

55 3

Similar to the Court's rationale in Palazzolo, the Court in Tahoe
declared that the government's interest in making informed decisions
concerning the appropriate uses of land required that a regulatory
agency be given the opportunity to determine a regulation's scope
before a court could find that a taking had occurred. 5 54 In Tahoe, the
Planning Agency submitted that the temporary moratoria were neces-
sary to allow time to prepare a plan to regulate the amount of develop-
ment the Basin could reasonably support.5 55 The Court in Tahoe
maintained that it had given greater weight to the interest of guard-
ing the decision-making process when the agency directed the delay
towards the development of a regional plan.55 6 According to the
Court, a per se rule would pressure decision-makers to hastily form
regional plans.55 7 Therefore, the Court in Tahoe correctly reasoned
that the Court's prior jurisprudence had protected the state's interest
in informed decision-making. 558

4. The Tahoe Court Correctly Determined That Per Se
Compensation for All Temporary Moratoria Would Cause
Serious Financial Constraints for Traditionally
Accepted Instruments of Land Use Planners

The Court in Tahoe correctly considered the expenses that states
would incur from per se compensation because the Court's regulatory
takings jurisprudence considered the financial implications of rules
requiring compensation. 559 In Mahon, the Court considered the costs
the government would incur when determining whether a taking had
occurred. 5 60 The Court in Mahon acknowledged that "government

552. Palazzolo, 533 U.S. at 620-21.
553. Id.
554. Compare Palazzolo, 533 U.S. at 620-21 (reasoning that that property owners

must allow the regulatory agencies the opportunity to exercise their discretionary pow-
ers in deciding appropriate uses for property), with Tahoe, 122 S. Ct. at 1488 (reasoning
that a "perverse system" would arise if compensation was required for the period in
which planning system was formulating land use decisions).

555. Tahoe, 122 S. Ct. at 1488.
556. Id.
557. Id.
558. See supra notes 550-557 and accompanying text.
559. See infra notes 560-66 and accompanying text.
560. Mahon, 260 U.S. at 413.

20031



CREIGHTON LAW REVIEW

hardly could go on if to some extent values incident to property could
not be diminished without paying for every such change in the general
law."56 1 The Court determined that states' police powers could validly
limit the use of private property but that the government must com-
pensate property owners when a regulation deprives beneficial use
and exceeds a "certain magnitude." 562

Similar to Mahon, the Court in Tahoe noted that compensation on
a per se basis would impose great costs on the state and could inhibit
much-needed land use planning.56 3 In Tahoe, the Court explained
that compensating all temporary land use regulations would convert
valid regulations into "a luxury few governments could afford." 564 If

the Court in Tahoe were to have applied per se theories to temporary
moratoria, the Court could not have found a mere delay in develop-
ment as a taking without eliminating the entire regulatory process
due to the financial obligation 'incurred.56 5 Therefore, the Court in
Tahoe correctly considered the fiscal impact on government that
would arise from a rule that required the government to compensate
property owners under a regulation that affected property values. 56 6

5. The Court in Tahoe Correctly Declined to Find that Temporary
Moratoria Were Takings on a Per Se Basis Because
Regulatory Takings Jurisprudence Avoids
Bright-line Rules

The Supreme Court in Tahoe correctly rejected finding temporary
moratoria to be takings on a per se basis because regulatory takings
jurisprudence had traditionally avoided adopting per se rules in favor
of ad hoc inquiries. 56 7 Unlike the Court's permanent physical takings
jurisprudence, which requires compensation on a per se basis, regula-
tory takings jurisprudence has focused the inquiry on the specific facts
of the case.5 6s Illustrating the Court's aversion against giving disposi-

561. Id.
562. Id.
563. Compare Mahon, 260 U.S. at 413 (reasoning that government could not con-

tinue if compensation was required for every regulation that effected property values),
with Tahoe, 122 S. Ct. at 1479, 1485 (reasoning that a rule requiring compensation for
every regulation effecting property values would "transform government regulation into
a luxury few governments could afford").

564. Tahoe, 122 S. Ct. at 1479.
565. Thomas E. Roberts, Moratoria as Categorical Regulatory Takings: What First

English and Lucas Say and Don't Say, 31 ENVTL. L. REP. 11037, 11037 (September
2001) (reasoning that even the land use permitting process could idle an applicant's use
of land for a period).

566. See supra notes 560-566 and accompanying text.
567. See infra notes 569-582 and accompanying text.
568. See Loretto, 485 U.S. at 426 (reasoning that the government's permanent phys-

ical occupation was determinative). See also Penn Cent., 438 U.S. at 124 (reasoning
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tive strength to individual factors, the Court in Mahon advocated a
fact-specific inquiry for analyzing regulatory takings claims. 569 The

Court in Mahon decided that general propositions did not govern the

question of whether a regulation went "too far."5 70 In determining

whether a regulatory taking had occurred, the Court in Mahon did not

focus the inquiry on a single determinative factor, but considered the

claim in light of multiple factors such as the diminution in value, the

extent of the public interest, and the state's police power.5 71

Noting that the Court had generally not applied "set formulas" for

regulatory takings claims, the Court in Penn Central maintained that

regulatory takings analyses had frequently relied on ad hoc tests.57 2

Instead of applying a set formula, the Court in Penn Central reasoned
that determining whether a regulatory taking had occurred depended
largely upon the specific facts and circumstances surrounding the par-

ticular claim.5 73 Also not requiring compensation on a per se basis,

the Court in Palazzolo declined to adopt a rule that would have pre-

cluded compensation for property owners who acquired title after a

state had enacted a regulation. 57 4 In her concurring opinion, Justice

Sandra Day O'Connor maintained that regulatory takings analyses

considered numerous factors and the Court should not give any single

aspect exclusive significance. 5 75 Due to the fact-sensitive nature of

regulatory takings claims, Justice O'Connor cautioned against adopt-

ing "per se rules," which would have given dispositive strength to indi-
vidual factors.5 76

Similar to the Court in Mahon, Penn Central, and Palazzolo, the

Court in Tahoe opined that it had generally avoided set formulas
when determining whether a taking had occurred. 5 77 The Court in

Tahoe explained that the response to whether a temporary regulation
caused a taking depended upon the specific facts surrounding the
claim.5 78 The correct approach, according to the Court in Tahoe, was

that the Court engaged in ad hoc factual inquiries when deciding whether a particular
restriction effected a taking).

569. Mahon, 260 U.S. at 413.
570. Id. at 416.
571. Id. at 413-14.
572. Penn Cent., 438 U.S. at 123-24.

573. Id.
574. Palazzolo, 533 U.S. at 608-09.
575. Id. at 633-34 (O'Connor, J., concurring).
576. Id. at 634, 636 (O'Connor, J., concurring).
577. Compare Mahon, 260 U.S. at 415 (reasoning that a regulatory takings test is a

matter of degree), and Penn Cent., 438 U.S. at 123-24 (stating that regulatory takings
jurisprudence has not developed a "set formula"), and Palazzolo, 533 U.S. at 634-36
(O'Connor, J., concurring) (reasoning that the Court avoids bright-line tests), with
Tahoe, 122 S. Ct. at 1481 (citing Lucas for the proposition that the Court has "generally
eschewed" set formulas for determining when a regulatory taking has occurred).

578. Tahoe, 122 S. Ct. at 1478.
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to weigh all relevant factors; additionally, the inquiry should not give
exclusive significance to any one factor. 57 9

The Court in Tahoe correctly decided against requiring compensa-
tion on a per se basis because of the important role that temporary
moratoria play in land use planning and the prohibitive financial costs
that planning agencies would have incurred if the Court adopted a per
se rule. 580 The Court determined that adopting a per se treatment
that would find any temporary deprivation of use as a taking would
also run counter to the Court's regulatory takings jurisprudence,
which avoided adopting bright-line rules.5 8 1 Faced with possibly in-
validating widely accepted regulatory tools and imposing massive
costs on government, the Court in Tahoe correctly declared that tem-
porary moratoria were not takings on a per se basis.58 2

D. THE COURT'S DECISION IN TAHOE WILL STILL ALLOW PROPERTY

OWNERS TO CONTEST TEMPORARY MORATORIA AS TAKINGS

UNDER THE PENN CENTRAL AD HOC INQUIRY.

Despite the Tahoe Court's decision that it would not require com-
pensation for temporary moratoria on a per se basis, the Court did not
create a rule that prohibited courts from ever finding that moratoria
could result in takings. 58 3 The Tahoe Court's decision merely stood
for the proposal that moratoria did not constitute per se takings.58 4

Chief Justice William H. Rehnquist's dissenting opinion in Tahoe ar-
gued that a decision against per se compensation would result in land
use planners abusing moratoria by defining them as "temporary" and
enacting one after another with the effect of prohibiting use indefi-
nitely.58 5 The Court in Tahoe anticipated such a possibility and em-
phasized several factors relevant when analyzing a temporary
moratorium for a regulatory takings claim. 586

First, the Court in Tahoe stated that it could still find temporary
moratoria as takings under the Penn Central ad hoc balancing test
that required a careful weighing of the circumstances. 58 7 The Court
stated that it was not at liberty to conduct such a test in Tahoe be-
cause the grant of certiorari addressed the claim solely under a per se

579. Id. at 1486.
580. See supra notes 526-66 and accompanying text.
581. Tahoe, 122 S. Ct. at 1478, 1486.
582. See supra notes 523-82 and accompanying text.
583. See infra notes 585-95 and accompanying text.
584. Tahoe, 122 S. Ct. at 1484-85.
585. Id. at 1492 (Rehnquist, J., dissenting) (stating that future regulatory takings

claims will depend entirely upon whether the regulation is labeled permanent or
temporary).

586. Tahoe, 122 S. Ct. at 1484-85.
587. Id. at 1478.
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theory and did not contest the district court's determination that a
Penn Central taking had not occurred. 588 Nevertheless, the Court in
Tahoe reasoned that it might view any moratoria lasting over a year
with "special skepticism."58 9 Second, the Court noted that a fact-sen-
sitive analysis might have determined that the Planning Agency's ac-
tions were a "series of rolling moratoria," which would have resulted
in a de facto permanent taking.5 90

Even opponents of per se compensation for temporary moratoria
have agreed that the fluidity of the ad hoc balancing test would allow
courts to find some temporary moratoria as takings. 59 1 Indeed, the
Ninth Circut would have found a taking pursuant to the test in Penn
Central if the moratoria had resulted in a deprivation of a large frac-
tion of the property's life. 5 9 2 Some advocates of per se treatment have
acknowledged that courts could find temporary moratoria inconsistent
with the "normal delay" test in First English as takings regardless of
whether the claims were examined under a per se or ad hoc test.5 93

Therefore, the Court's decision in Tahoe precluded only a finding
of a taking on a per se basis and property owners were able to retain
the possibility of waging a successful takings claim under the Penn
Central balancing test. 59 4 Courts analyzing temporary regulatory
takings in light of Tahoe have determined that the government still
must compensate property owners when the regulation has not sub-
stantially furthered legitimate state interests.5 95 Further, the Court
in Tahoe repeatedly expressed the view that courts could find a mora-
torium to be a taking under the Penn Central test.5 96 Although the ad
hoc test would require a time-consuming fact-specific inquiry and
would not be as effective in predicting the outcome of a takings claim,
the test still requires the government to compensate a property owner
when the government's actions have gone "too far."59 7

588. Id. at 1485.
589. Id. at 1489.
590. Id. at 1484-85.
591. Roberts, 31 ENVTL. L. REP. at 11042-43.
592. Id. at 11038.
593. Steven J. Eagle, Development Moratoria, First English Principles, and Regula-

tory Takings, 31 ENVTL. L. REP. 112323, 11232-34 (Oct. 2001).
594. See supra notes 585-95 and accompanying text.
595. See Shemo, 773 N.E.2d at 496.
596. Tahoe, 122 S. Ct. at 1478, 1485-86, 1489.
597. F. Patrick Hubbard, Palazzolo, Lucas, and Penn Central: the Need for Pragma-

tism, Symbolism, and Ad Hoc Balancing, 80 NEB. L. REV. 465, 479 (2001) (explaining
that the ad hoc test is inefficient as a managerial technique when attempting to predict
whether a taking has occurred); Tahoe, 122 S. Ct. at 1480 (quoting Pa. Coal Co. v.
Mahon, 260 U.S. 393 (1922)) (noting that a taking will be found when regulation ex-
ceeds a certain magnitude).
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CONCLUSION

In Tahoe Sierra Preservation Council, Inc. v. Tahoe Regional

Planning Agency, 5 98 the United States Supreme Court rejected prop-
erty owners' claims that temporary moratoria were takings on a per se
basis. 599 The Court reasoned that the only takings claims that re-
quired per se compensation were situations in which the government
permanently and physically occupied private property or regulations
that permanently deprived a property owner of all beneficial use of his
property.60 0 The Court in Tahoe distinguished between permanent
regulations, which deprived the property owner of all economically

beneficial use and required per se compensation, and regulations that

only temporarily deprived the Property Owner of his use.6 0 1 The
Court also reaffirmed its earlier decision in Penn Central Transporta-
tion Co. v. New York City,60 2 which stated that courts should measure
a regulation's effect on the owners' beneficial use of property in light of
the "parcel as a whole."60 3 Finally, the Court in Tahoe reasoned that
the decision only rejected finding temporary moratoria as per se tak-

ings and did not preclude a finding that a temporary moratorium ef-

fected a taking under the Penn Central ad hoc balancing test.60 4

In Tahoe, the Court correctly held that the temporary moratoria
imposed by the regulatory agency did not constitute per se takings. 60 5

The Court in Tahoe explicitly stated that physical takings jurispru-
dence was not of precedential value for regulatory takings claims. 60 6

By not allowing physical takings jurisprudence to give precedent to
regulatory takings claims, the Court ruled against applying blanket
per se compensation treatment to regulatory claims, for per se treat-
ment was normally afforded to permanent physical occupations of
property.60 7 Also, pursuant to Tahoe, a property owner could only es-
tablish a per se regulatory taking when the regulation deprived the
property owner of all economically beneficial use of his property.6 0 8 A

temporary regulation, however, cannot deprive a property owner of all

economically beneficial use of his property because the property re-
tains a present value in the profitability of the property's future

598. 122 S. Ct. 1465 (2002).
599. Tahoe Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 122 S. Ct.

1465, 1489 (2002).
600. Tahoe, 122 S. Ct. at 1478, 1483.
601. Id. at 1482-83.
602. 438 U.S. 104 (1978).
603. Tahoe, 122 S. Ct. at 1483-84.
604. Id. at 1478, 1485-86 (emphasis added).
605. See supra notes 394-595 and accompanying text.
606. See supra notes 413-32 and accompanying text.
607. See supra notes 413-32 and accompanying text.
608. See supra notes 433-521 and accompanying text.
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uses.6 09 Additionally, the Court avoided requiring compensation on a
per se basis in the regulatory context when such a rule would seri-
ously inhibit a state's ability to exercise traditionally accepted func-
tions of the police power, such as preventing nonconforming uses of
property.

61 0

The Supreme Court in Tahoe drew a line in the sand of takings
jurisprudence that separated permanent takings from regulations
that temporarily prohibit a property owner from using his land. If a
regulatory agency does not label a regulation "permanent," the Court's
decision in Tahoe provides that regulation with a presumption of va-
lidity against takings claims.6 1 ' Such a line, while justified by prece-
dent, may prove undesirable because land use planners will be given
great incentives to label regulations as "temporary" and avoid courts
finding the regulation effected a taking on a per se basis. 61 2

However, the Court in Tahoe was faced with lesser of two unsa-
vory possibilities. First, if the Court were to find that temporary mor-
atoria were per se takings, the Court would have deprived the states
of a valuable instrument normally employed in the exercise of states'
police powers. Requiring compensation on a per se basis for any delay
in beneficial use could have led to seemingly unsettling ends, such as
compensating the owners of the World Trade Center for refraining
from building on the property while the government determines what
will be a sufficient memorial for the victims of the September 11th
attacks. 6 13 The alternative was allowing the question of whether per
se compensation was required to turn on whether land use planning
agencies label regulations as "temporary" or "permanent." Ulti-
miately, the Court in Tahoe gave more weight to the character of the
governmental action in preventing nonconforming uses than to prop-
erty owners' rights to unimpeded use of their land.

Paul Barta - '04

609. See supra notes 433-521 and accompanying text.
610. See supra notes 523-82 and accompanying text.
611. Tahoe, 122 S. Ct. at 1492 (Rehnquist, C.J., dissenting).
612. Id. (Rehnquist, C.J., dissenting).
613. Symposium, Transcript of the University of Hawaii Law Review Symposium:

Property Rights After Palazzolo, 24 U.Haw.L.Rev. 455, 480 (Summer 2002). In the oral
arguments for Tahoe, counsel for property owners was asked by Justice Breyer, "Well,
do you mean to tell me that in the case of September Eleventh, the World Trade Center,
that if the current owner of that property wishes to go ahead with development and the
City and State of New York said, 'we have to wait a year to determine what should be
done with that property,' that's a taking?" He said to Justice Breyer, "Absolutely, that
is a taking for a one year period." Symposium, 24 U. HAw. L. REV. at 480.
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