
GLOVER V. STANDARD FEDERAL BANK:
THE EIGHTH CIRCUIT GIVES PROPER

DEFERENCE TO REGULATORY
INTERPRETATION AND UPHOLDS

THE PRINCIPLES OF RULE 23 IN DENYING
CLASS CERTIFICATION OF A RESPA CLAIM

INTRODUCTION

In 1974, Congress passed the Real Estate Settlement Procedures
Act ("RESPA").' Specifically, RESPA disallows certain types of fees in
mortgage loan transactions; in particular what the statute refers to as
kickbacks. 2 Due to a flood of litigation caused by what was perceived
as a "legal uncertainty" within the statute, Congress directed the De-
partment of Housing and Urban Development ("HUD") to issue a pol-
icy statement indicating its position on lender payments to mortgage
brokers in relation to RESPA.3 In 1999, HUD issued HUD Policy
Statement I.4 In Policy Statement I, HUD outlined a test for evaluat-
ing whether a given payment from a lender to a broker violated
RESPA.5 In 2001, HUD issued another policy statement, HUD Policy
Statement II, to clear up any ambiguities in its first policy statement
regarding the payment of yield spread premiums from lenders to bro-
kers.6 The statement indicated each yield spread premium payment
must be analyzed individually to determine whether it was legal
under RESPA.7

In Glover v. Standard Federal Bank,8 the Eighth Circuit deter-
mined class action certification was improper when analyzing whether

1. 12 U.S.C. §§ 2601 - 2617 (2000). The purpose of RESPA was to protect consum-
ers against unreasonable and abusive practices in the real estate settlement process.
12 U.S.C. § 2601 (2000).

2. 12 U.S.C. § 2607(a) (2000). The section states:
No person shall give and no person shall accept any fee, kickback, or thing of
value pursuant to any agreement or understanding, oral or otherwise, that
business incident to or a part of a real estate settlement service involving a
federally related mortgage loan shall be referred to any person.

12 U.S.C. § 2607(a) (2000). The statute does not prohibit the ability of individuals to
obtain a valid fee for services rendered. 12 U.S.C. § 2607(c)(1) and (c)(2) (2000).

3. Appellant's Brief at 36-37, Glover v. Standard Fed. Bank, 283 F.3d 953 (8th
Cir. 2002) (No. 00-3611MNMI).

4. HUD Policy Statement I, 64 Fed. Reg. 10,080 (Mar. 1, 1999).
5. HUD Policy Statement I, 64 Fed. Reg. at 10,084.
6. HUD Policy Statement II, 66 Fed. Reg. 53,052 (Oct. 18, 2001).
7. Id. at 53,055.
8. 283 F.3d 953 (8th Cir. 2002).
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the payment of a yield spread premium violated RESPA.9 The Eighth
Circuit chose to give deference to the HUD policy statements, which
interpreted HUD's own regulations regarding RESPA. 10 The policy
statements promulgated a two-part test for determining whether a
payment from a broker to a lender violated RESPA.1 1 The Eighth Cir-
cuit determined the HUD policy statements set forth a loan-specific
test for determining liability under RESPA.12 The Eighth Circuit con-
cluded the determination of such liability under RESPA must be made
on a loan-by-loan basis. 13 As such, the Eighth Circuit decided class
certification was unfeasible. 14

This Note will demonstrate the Eighth Circuit in Glover properly
reversed the decision of the district court, which had granted class cer-
tification.1 5 First, this Note will review the facts and holding of
Glover.16 Next, this Note will review the RESPA statute itself, the
HUD policy statements, Federal Rule of Civil Procedure 23, as well as
relevant case law addressing the issue of class certification of claims
involving an alleged violation of RESPA through a payment from a
mortgage lender to a mortgage broker. 17 Finally, this Note will dis-
cuss the Eighth Circuit's decision in Glover and illustrate three rea-
sons the Eighth Circuit properly reversed the district court and
effectively denied class certification.' 8

First, this Note will demonstrate the Eighth Circuit, adhering to
the precedent set by the United States Supreme Court, gave proper
deference to the HUD-issued policy statements, which declared the
proper method for analyzing whether a payment from lender to broker
violated RESPA. 19 Next, this Note will illustrate the HUD policy
statements require an individual or loan-specific analysis, which ex-
amines the individual circumstances of each loan, to determine
whether any given payment from lender to broker violates RESPA.20

Finally, this Note will demonstrate the loan-specific analysis, required
to analyze alleged RESPA violations, necessarily precludes a grant of
class certification under the Federal Rules of Civil Procedure because
the individual issues in such an analysis dominate over issues com-

9. Glover v. Standard Fed. Bank, 283 F.3d 953, 954, 966 (8th Cir. 2002), cert.
denied, 537 U.S. 943 (2002).

10. Glover, 283 F.3d at 954, 961, 966.
11. Id. at 961.
12. Id. at 954, 960, 966.
13. Id. at 954, 966.
14. Id.
15. See infra notes 23-423 and accompanying text.
16. See infra notes 23-94 and accompanying text.
17. See infra notes 95-301 and accompanying text.
18. See infra notes 302-423 and accompanying text.
19. See infra notes 314-49 and accompanying text.
20. See infra notes 350-89 and accompanying text.
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mon to the class. 2 1 Thus, this Note will conclude class certification
was not possible under the circumstances in Glover and accordingly,
the Eighth Circuit properly reversed the district court's grant of class
certification.

2 2

FACTS AND HOLDING

In Glover v. Standard Federal Bank,23 Lonnie and Dawn Glover
("the Glovers") procured a mortgage in order to purchase a home.2 4

The Glovers refinanced their original mortgage in 1996 in order to ob-
tain a fixed-rate mortgage.2 5 In the refinancing transaction, Standard
Federal Bank ("Standard Federal") supplied the funding for the mort-
gage loan and Heartland Mortgage ("Heartland") acted as the mort-
gage broker.2 6 The Glovers received a mortgage loan for $124,000 on
September 19, 1996.27 The Glovers refinanced to consolidate their ex-
isting debt and obtain a lower interest rate.28

In the transaction, Heartland provided a number of services to
the Glovers. 29 Heartland informed the Glovers as to the mortgage
loan process, including the various types of available loans and the
loan closing costs. 3 0 Additionally, Heartland aided the Glovers in
completing the loan application, consulted with the Glovers about
their financial situation, provided an analysis of the Glovers' current
income and debt, and answered the Glovers' questions regarding their
loan.

3 1

For the services it provided in the Glovers' loan transaction,
Heartland received $3,125.32 The amount included a $1,240 origina-
tion fee and a $335 processing fee, both of which the Glovers paid.3 3

Standard Federal paid the remaining $1,550 of Heartland's fee in the
form of a yield spread premium. 3 4 This payment summary was re-

21. See infra notes 390-423 and accompanying text.
22. See infra notes 302-423 and accompanying text.
23. 283 F.3d 953 (8th Cir. 2002).
24. Glover v. Standard Fed. Bank, 283 F.3d 953, 956 (8th Cir. 2002), cert. denied,

537 U.S. 943 (2002).
25. Glover, 283 F.3d at 956.
26. Id.
27. Appellant's Brief at 14, Glover v. Standard Fed. Bank, 283 F.3d 953 (8th Cir.

2002) (No. 00-3611MNMI).
28. Id. at 14-15.
29. Id. at 15-16.
30. Id. at 16.
31. Id. The Appellant noted that Heartland also facilitated appraisals of the Glov-

ers' home and made other disclosures on behalf of the Glovers. Id. at 15, 16.
32. Id. at 16.
33. Id.
34. Id.
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ported to the Glovers on their HUD-1 Settlement Statement. 3 5 The
HUD-1 Settlement Statement is required by federal law, and was de-
livered to the Glovers at closing.36

The Glovers filed an action in the United States District Court for
the District of Minnesota, claiming the payment of the yield spread
premium to Heartland by Standard Federal was a referral fee disal-
lowed under the Real Estate Settlement Procedures Act ("RESPA"). 37

The court analyzed two policy statements the Department of Housing
and Urban Development ("HUD") had issued, which set forth a two-
part test for determining the legality of a payment from a lender to a
broker.3s The Glovers contended the HUD policy statements were in-
consistent with RESPA and that, under the language of the statute
itself, the first question must be whether a yield spread premium pay-
ment was for a referral prohibited by RESPA, not whether the yield
spread payment was for particular facilities, goods, or services.3 9 The
Glovers argued if the payment could be categorized as a referral fee,
then it violated RESPA regardless of whether the mortgage broker
performed the services. 40

In December 1998, the Glovers filed a motion for class certifica-
tion in the district court.4 1 In August 1999, the district court denied
this motion, based upon an analysis of class certification precedent in
the district as well as the district court's reading of the 1999 HUD
Policy Statement.4 2 In the decision denying class certification, the
district court noted it did so with hesitation, but felt obligated to com-
ply with the long line of Minnesota district court decisions, which de-
nied class certification in these types of claims.43 Later in December
1999, the Glovers renewed their motion for class certification.44 In
their bid for class certification, the Glovers contended individual in-
quiries into whether a yield spread premium payment violated
RESPA were not necessary given the fact the amount of a yield spread
premium paid to a broker depended solely on the interest rate
brokered for the borrower. 45 The Glovers further claimed Standard
Federal violated RESPA through the use of bonuses paid to mortgage

35. Id.
36. Appellee's Brief at 25, Glover v. Standard Fed. Bank, 283 F.3d 953 (8th Cir.

2002) (No. 00-3611MNMI).
37. Glover, 283 F.3d at 954, 956.
38. Id. at 960, 961.
39. Id. at 963, 965.
40. Id. at 963.
41. Appellee's Brief at 2, Glover, (No. 00-3611MNMI).
42. Id. at 2-3.
43. Id. at 3.
44. Id. The Glovers renewed their motion in response to a letter of clarification

issued by HUD. Id.
45. Glover, 283 F.3d at 963.
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brokers for the frequency and value of referrals independent of an
evaluation of the actual services each individual broker provided. 46

In March 2000, the district court granted class certification, defin-
ing the class as anyone who had used Heartland as a mortgage broker
and Standard Federal as a lender in the same transaction. 4 7 In grant-
ing this certification, the district court reasoned RESPA itself dictated
a yield spread premium payment violated RESPA if it was not paid in
exchange for broker-provided goods or services. 48 The district court
further reasoned it was possible for the plaintiffs to prove, on a class-
wide basis, that Standard Federal had not paid yield spread premi-
ums in exchange for goods or services, thus making class certification
appropriate. 4 9 Following the district court's decision, Standard Fed-
eral petitioned the United States Court of Appeals for the Eighth Cir-
cuit to review the district court's grant of class certification pursuant
to Federal Rule of Civil Procedure 23(f).50 The Eighth Circuit denied
both of Standard Federal's petitions.5 1

On September 26, 2000, the district court modified its March 22,
2000 class certification order to include anyone who had obtained a
mortgage loan with Standard Federal as the lender, regardless of who
the mortgage broker had been.52 Standard Federal then filed a peti-
tion requesting review by the Eighth Circuit of the September 26 or-
der modifying the class.5 3 Standard Federal argued the alleged
RESPA violations were filled with necessary individual inquiries,

46. Id. at 963 n.7. The Eighth Circuit noted that the terminology used in classify-
ing a payment type is irrelevant under RESPA; thus, the classification of a payment as
a "bonus" is not dispositive to making the payment legal under RESPA. Id. (citing HUD
Policy Statement I, 64 Fed. Reg. at 10084).

47. Glover, 283 F.3d at 958-59. The Court acted pursuant to Federal Rule of Civil
Procedure 23(a), which states:

One or more members of a class may sue or be sued as representative parties
on behalf of all only if (1) the class is so numerous that joinder of all members is
impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or de-
fenses of the class, and (4) the representative parties will fairly and adequately
protect the interests of the class.

FED. R. Civ. P. 23(a).

48. Appellee's Brief at 4, Glover, (No. 00-3611MNMI).
49. Id. at 4, 5.
50. Id. at 5. FED. R. Civ. P. 23(f) states:
A court of appeals may in its discretion permit an appeal from an order of a
district court granting or denying class action certification under this rule if
application is made to it within ten days after entry of the order. An appeal
does not stay proceedings in the district court unless the district judge or the
court of appeals so orders.

FED. R. Civ. P. 23(f).
51. Appellee's Brief at 5, Glover, (No. 00-3611MNMI).
52. Glover, 283 F.3d at 956.
53. Id. at 954, 956.
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making such a case unsuitable for class certification. 54 Further, Stan-
dard Federal contended the district court based its certification upon
an incorrect application of RESPA. 55 Standard Federal maintained
the district court improperly applied the standard set out in Culpepper
v. Inland Mortgage Corp.5 6 to determine whether a yield spread pre-
mium payment violated RESPA.57 Standard Federal contended the
proper standard for such an analysis was spelled out in the HUD Pol-
icy Statements. 58 In rejecting the HUD policy statements, Standard
Federal maintained that the district court committed reversible er-
ror.5 9 Standard Federal also maintained the district court erred in
determining a class action was the "superior" method of resolving this
dispute. 60 Standard Federal argued the loan-specific evidence, neces-
sary to determine if a RESPA violation existed, would make a class
action unmanageable. 61 The Eighth Circuit granted Standard Fed-
eral's motion to review the certification. 62

Circuit Judge C. Arlen Beam, writing for the court, reversed the
class certification of the district court.63 The Eighth Circuit deter-
mined an order by the district court to clarify a class could be appealed
immediately under Rule 23(f) of the Federal Rules of Civil Procedure
and thus, the Eighth Circuit had proper jurisdiction to hear the mat-
ter.6 4 The Glovers argued the Eighth Circuit did not have jurisdiction
pursuant to Rule 23(f) to render judgment on the September 26, 2000
order of the district court. 65 In support of this argument, the Glovers
asserted Rule 23(f) would only grant jurisdiction to the court of ap-
peals to review a district court judge's order if the order was one
granting or denying class certification. 6 6 The Glovers further con-
tended, because the district court's modification order was one of "clar-
ification," Rule 23(f) was not applicable. 6 7 The Eighth Circuit
dismissed this argument, reasoning the modification order constituted
an order granting class certification because the order expanded the
class to an entirely new category of people - namely anyone who had

54. Appellant's Brief at 16-17, Glover, (No. 00-3611MNMI).
55. Id. at 17.
56. 189 F.R.D. 668 (N.D. Ala. 1999).
57. Appellant's Brief at 17-18, Glover, (No. 00-3611MNMI).
58. Id.
59. Id. at 18.
60. Id.
61. Id. at 19.
62. Appellee's Brief at 8, Glover, (No. 00-3611MNMI).
63. Glover, 283 F.3d at 956, 966.
64. Id. at 954, 959.
65. Id. at 958.
66. Id.
67. Id. at 958-59.
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procured a mortgage loan which Standard Federal had financed.6 8

Thus, the Eighth Circuit determined it had jurisdiction to review the
September 26, 2000 order under Rule 23(f).69

Additionally, the Eighth Circuit analyzed whether it should give
deference to the HUD's policy statements of 1999 ("HUD Policy State-
ment I") and 2001 ("HUD Policy Statement II") as the method for de-
termining the legality of a yield spread premium payment under
RESPA.70 The Eighth Circuit observed RESPA did not directly indi-
cate the legality of a yield spread premium payment.7 1 The Eighth
Circuit determined RESPA itself expressed the congressional intent
on the issue of how to determine when a given yield spread premium
payment violated the statute.72 The Eighth Circuit reasoned Con-
gress had not directly spoken on the issue which the HUD's policy
statements addressed; therefore, the Eighth Circuit had to determine
whether or not the HUD's policy statements were based on an allowa-
ble construction of the law.7 3

The Eighth Circuit determined Congress empowered HUD to fill
in the gaps of RESPA because Congress authorized HUD to "prescribe
such rules and regulations, to make such interpretations, and to grant
such reasonable exemptions for classes of transactions, as may be nec-
essary to achieve the purposes of RESPA."7 4 The Eighth Circuit fur-
ther stated, "[algency regulations promulgated under express
congressional authority are given controlling weight unless they are
arbitrary, capricious, or manifestly contrary to the statute."75 How-
ever, the Eighth Circuit also noted the HUD regulations on this issue
failed to clear up the ambiguity of the statute.76 Thus, the Eighth
Circuit determined the question was what deference was due to an
agency's interpretation of its own ambiguous regulation.7 7 The
Eighth Circuit noted, under the United States Supreme Court ruling
in Christensen v. Harris County,78 agency interpretations in the form
of policy statements did not carry the force of law and thus, were not

68. Id. at 954, 958-59.
69. Id. at 954, 959.
70. Id. at 954, 959-61. The Eighth Circuit noted its decision was "dispositive in

this case because if we endorse the two-part test advocated by HUD, the inquiry in each
case must necessarily be made on a loan-by-loan basis, therefore eliminating class treat-
ment." Id. at 954, 960.

71. Glover, 283 F.3d at 954, 961.
72. Id.
73. Id. (citing Chevron U.S.A., Inc. v. Natural Res. Defense Council, Inc., 467 U.S.

837, 842 (1984)).
74. Glover, 283 F.3d at 954, 961 (quoting 12 U.S.C. § 2617(a) (2000)).
75. Id. at 954, 961 (citing Chevron, 467 U.S. at 844).
76. Id. at 954, 962.
77. Id.
78. 529 U.S. 576 (2000).
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due deference under Chevron.79 The Eighth Circuit determined the
HUD policy statements, which interpreted HUD's own unclear regula-
tion, were controlling under Christensen unless the statements were
clearly inconsistent with the RESPA statute80

The Eighth Circuit also rejected the Glovers' contention stating
the plain language of RESPA, not the HUD analysis, was control-
ling.8l The Eighth Circuit noted the Glovers' contention directly
clashed with section 8(c) of RESPA because this section stated "rea-
sonable payments for goods, facilities or services actually furnished
are not prohibited by RESPA, even when done in connection with the
referral of a particular loan to a particular lender."8 2 The Eighth Cir-
cuit indicated the position which the Glovers advanced only consid-
ered the restriction of section 8(a) and did not consider section 8(c).8 3

The Eighth Circuit declared a potential consequence of this interpre-
tation would label virtually any payment to a broker from a lender as
an illegal referral under section 8(a) of RESPA.8 4 On the other hand,
the Eighth Circuit noted the HUD policy statements considered both
section 8(a) and section 8(c).85 Contrary to the Glovers' position, the
Eighth Circuit stated a particular lender's lack of knowledge of the
details of broker-provided services was not enough to declare the pay-
ment an illegal referral fee under RESPA.8 6

Additionally, the Eighth Circuit pointed out the HUD two-part
test was in agreement with RESPA.8 7 The Eighth Circuit stated the
Glovers' position would make virtually all yield spread premium pay-
ments illegal under RESPA, which was inconsistent with the com-
bined statutory language of section 8(a) and section 8(c).88 The Eighth
Circuit declared the application of HUD's test would prohibit yield
spread premium payments only when the amount stretched beyond
the limits of section 8(c).89

79. Glover, 283 F.3d at 954, 961-62 (citing Christensen v. Harris County, 529 U.S.
576, 587 (2000)).

80. Id. (citing Christensen v. Harris County, 529 U.S. 576, 588 (2000)). The Eighth
Circuit also noted that Christensen would not apply if the HUD policy statement had
merely repeated the ambiguous text of the statute. Id.

81. Glover, 283 F.3d at 954, 963-64, 966. The Glovers argued an analysis similar to
the analysis used by the United States Court of Appeals for the Eleventh Circuit in
Culpepper v. Irwin Mortgage Corp., 253 F.3d 1324 (11th Cir. 2001). Id. at 963.

82. Glover, 283 F.3d -at 954, 964.
83. Id. The Eighth Circuit stated that, through the Glovers' interpretation, section

8(c) was effectively written out of RESPA. Id. at 954, 965.
84. Glover, 283 F.3d at 954, 964, 965.
85. Id. at 954, 964.
86. Id. (citing HUD Policy Statement II, at 53,055).
87. Id. at 954, 965.
88. Id. at 954, 964.
89. Id. at 954, 965.
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Because the Eighth Circuit gave deference to HUD's policy state-
ments, the Eighth Circuit indicated a court must evaluate each al-
leged violation of RESPA individually through a "loan-specific liability
test."90 The Eighth Circuit noted RESPA outlined a loan-specific in-
quiry into the calculation of damages under section 8(d)(2) of
RESPA.9 1 The Eighth Circuit concluded RESPA advocated this loan-
specific analysis in determining: (1) whether a particular payment
from a mortgage lender to a broker was an illegal referral under
RESPA and (2) the amount of damages that was appropriate for a spe-
cific violation.92 Consequently, the Eighth Circuit determined the
evaluation of whether a yield spread premium payment violated
RESPA must follow the same analysis. 93 Thus, because the Eighth
Circuit decided a court must evaluate yield spread premium payments
allegedly in violation of RESPA on an individual "loan by loan" basis,
the Eighth Circuit declared class certification was "impractical," re-
versed the district court's determination, and remanded the case to
the district court.94

BACKGROUND

A. THE REAL ESTATE SETTLEMENT PROCEDURES ACT

In 1974, Congress passed the Real Estate Settlement Procedures
Act ("RESPA"). 9 5 The purpose of RESPA was to give consumers more
information on the costs associated with the real estate settlement
process. 96 Another goal of RESPA was to protect consumers from un-
necessarily large settlement costs associated with abusive practices. 97

The statute specifically sought to eliminate kickbacks and referral
fees, which increased the cost of settlement services. 98 In enacting

90. Id. at 954, 960, 966.
91. Id. at 954, 965-66 (quoting 12 U.S.C. § 2607(d)(2) (2000)). 12 U.S.C.

§ 2607(d)(2) reads in relevant part:
(d) Penalties for violations; joint and several liability; treble damages; actions
for injunction by Secretary and by State officials; costs and attorney fees; con-
struction of State laws...
(2) Any person or persons who violate the prohibitions or limitations of this
section shall be jointly and severally liable to the person or persons charged for
the settlement service involved in the violation in an amount equal to three
times the amount of any charge paid for such settlement service.

12 U.S.C. § 2607 (d)(2) (2000).
92. Glover, 283 F.3d at 954, 966.
93. Id. at 954, 965-66.
94. Id.
95. 12 U.S.C. § 2607 (2000).
96. Pub. L. No. 93-533, § 8, Dec. 22, 1974, 88 Stat. 1727.
97. Id.
98. Id.
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RESPA, Congress intended to limit home buyers' costs to a reasonable
level. 99

RESPA works to protect buyers in two main ways.10 0 First,
RESPA requires the government to provide special information books,
for people wishing to borrow money for the purchase of real estate, to
help the borrower better understand real estate settlement costs.10 1

Congress' purpose behind this provision was to make settlement infor-
mation available to consumers prior to settlement and to require the
disclosure of settlement charges in advance. 10 2 Second, RESPA pro-
vides that no person shall furnish or accept anything of value for the
referral of business. 1 0 3 The congressional intent behind this provision
was to disallow all referral arrangements where something of value
was exchanged for real estate settlement referrals. 10 4

B. FEDERAL RULE OF CML PROCEDURE 23

A class action is a procedural device by which a party similarly
situated to a great number of other people may bring an action against
another party as a representative of that class of people.' 0 5 Under the
Federal Rules of Civil Procedure, Rule 23 ("Rule 23") class actions are
available in certain circumstances.10 6 Rule 23 mandates two groups
of requirements for one wishing to bring a class action. 10 7 First, a
party must satisfy the requirements of Rule 23(a).10 8 Rule 23(a) sets
out the prerequisites to a class action and contains four require-
ments. 10 9 Rule 23(a) declares that one can sue or be sued as a repre-
sentative of a class only if:

(1) the class is so numerous that joinder of all members is
impracticable, (2) there are questions of law or fact common
to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and

99. HUD Policy Statement I, 64 Fed. Reg. 10,080, 10,082 (Mar. 1, 1999) (quoting S.
REP. No. 93-866 at 6548 (1974)).

100. See infra notes 129-32 and accompanying text.
101. 12 U.S.C. § 2604 (2000).
102. HUD Policy Statement I, 64 Fed. Reg. 10,080, 10,082 (Mar. 1, 1999) (quoting S.

REP. No. 93-866 at 6548 (1974)).
103. 12 U.S.C. § 2607(a) (2000).
104. HUD Policy Statement I, 64 Fed. Reg. 10,080, 10,082 (Mar. 1, 1999) (quoting S.

REP. No. 93-866 at 6551 (1974)).
105. LARRY L. TEPLY & RALPH U. WHITrEN, CIVIL PROCEDURE 708 (2nd ed. 2000).
106. LARRY L. TEPLY ET. AL., CASES, TEXT, AND PROBLEMS ON CIVIL PROCEDURE 733

(2nd ed. 2002).
107. Id.
108. Id.
109. See generally, FED. R. Civ. P. 23(a) (detailing the four prerequisites of a class

action).
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(4) the representative parties will fairly and adequately pro-
tect the interests of the class. 110

If a party satisfies Rule 23(a), then the party must also meet Rule
23(b)'s requirements.1 1 ' Rule 23(b) dictates that the class action must
fit within one of the three designations detailed in Rule 23(b). 112

These designations detail the circumstances in which one can main-
tain a class action. 1 13 Under Rule 23(b)(1)(A), one can maintain a
class action if doing so would not subject the party opposing the class
to inconsistent adjudications that would create "incompatible stan-
dards of conduct for the party opposing the class."1 14 Under Rule
23(b)(1)(B), one can maintain a class action when the adjudication of
individual class members' separate actions would be dispositive of the
other class members interests or substantially impair the ability of
those other class members to protect their interests. 1 15 Under Rule
23(b)(2), a party can maintain a class action if the actions of the party
opposing the class are applicable to the class as a whole, making any
declaratory or injunctive relief for the entire class appropriate. 1 16 Fi-
nally, under 23(b)(3), a class action is maintainable if "(1) questions of
law or fact common to the class exist that predominate over individual
questions and (2) a class action is superior to other available methods
for the fair and efficient adjudication of the controversy." 1 17 The exis-
tence of common questions is not enough to justify class treatment
under this rule; the common questions must be predominate. 118

Rule 23(b)(3) elucidates four factors used to determine whether a
class action is the superior method of adjudication. 119 The first factor
is "the interest of the class members in individually controlling the
prosecution or defense of separate actions."' 20 The second factor is
"the pendency of any existing actions brought by or against individual
class members."' 2 1 The third factor calls the court's attention to the
benefits of focusing the litigation in a certain forum.12 2 The fourth

110. FED. R. Civ. P. 23(a).
111. TEPLY, ET. AL., supra note 106, at 733.
112. Id.
113. See generally, FED. R. Civ. P. 23(b) (detailing the three circumstances in which

a class action is maintainable).
114. FED. R. Crv. P. 23(b)(1)(a).
115. TEPLY & WHIrrEN, supra note 105, at 716 (citing FED. R. Civ. P. 23(b)(1)(B)).
116. Id. (citing FED. R. Civ. P. 23(b)(2)).
117. Id. at 716-17 (citing FED. R. Civ. P. 23(b)(3)).
118. Id. at 717.
119. Id.
120. Id. at 717-18 (citing FED. R. Civ. P. 23(b)(3)(A)).
121. Id. at 718 (citing FED. R. Civ. P. 23(b)(3)(B)).
122. Id. (citing FED. R. Civ. P. 23(b)(3)(C)).
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factor directs the court to examine difficulties that may arise in the
management of the class action. 123

C. POLICY STATEMENTS DICTATING THE METHOD FOR DETERMINING

WHETHER A YIELD SPREAD PREMIUM PAYMENT VIOLATES

RESPA

In 1999, the Department of Housing and Urban Development
("HUD") issued a Statement of Policy ("HUD Policy Statement I") ad-
dressing HUD's stance on the legality of payments to mortgage bro-
kers by lenders under RESPA.12 4 HUD issued Policy Statement I in
response to a Congressional Conference Report directing HUD to elu-
cidate its stance on payments from mortgage lenders to mortgage bro-
kers. 125 HUD Policy Statement I clarified that yield spread premium
payments were not illegal per se, but such a payment was illegal if it
violated RESPA. 126 HUD Policy Statement I indicated, in order to de-
termine whether a payment violated RESPA, a court must make two
specific inquiries. 12 7 The first inquiry must be whether facilities,
goods, or services were actually provided for the compensation
paid. 128 HUD noted an affirmative answer to this first inquiry was
insufficient to make a payment legal. 12 9 The second inquiry must be
whether the payment from the lender to the broker was reasonable in
relation to the facilities, goods, or services provided. 130 To clarify this
second inquiry, HUD noted it was the total compensation that a court
must analyze in determining the reasonableness of the broker-pro-
vided goods, facilities, or services. 13 1 Under this test, a court must
evaluate any fee paid by a lender to a broker as part of the total com-
pensation to ascertain whether the total compensation for the broker
was reasonable in relation to the goods, facilities, or services pro-
vided. 132 Thus, if a lender made a payment to a broker who provided
goods, facilities, or services in the mortgage transaction and the

123. Id. (citing FED. R. Civ. P. 23(b)(3)(D)).
124. HUD Policy Statement I, 64 Fed. Reg. at 10,080.
125. Id. See also H.R. CONF. REP. No. 105-769 at 260 (1998), reprinted in 1998

U.S.C.C.A.N. 539, 568 (stating "the conferees direct HUD to clarify its position on
lender payments to mortgage brokers").

126. HUD Policy Statement I, 64 Fed. Reg. at 10,084.
127. Id. This two-part test was acknowledged by the United States Court of Ap-

peals for the Eighth Circuit. Glover, 283 F.3d at 954, 960.
128. HUD Policy Statement I, 64 Fed. Reg. at 10,084.
129. Id.
130. Id.
131. Id. Total compensation includes "direct origination and other fees paid by the

borrower, indirect fees, including those that are derived from the interest rate paid by
the borrower, or a combination of some or all." Id.

132. HUD Policy Statement I, 64 Fed. Reg. at 10,084.
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amount of the payment was found to be reasonable under the above
analysis, the payment was legal under RESPA.13 3

In 2001, HUD issued another policy statement ("HUD Policy
Statement II") in an effort to clear up any uncertainty concerning its
position with respect to yield spread premium payments. 13 4 In HUD
Policy Statement II, the department clarified the first question of the
HUD test set forth in HUD Policy Statement 1.135 The clarification
indicated that in order to determine whether a yield spread premium
payment made by a lender to a broker was for facilities, goods, or ser-
vices, it was essential to evaluate each transaction individually by an-
alyzing all of the broker-provided facilities, goods, or services in the
transaction. 136 HUD further clarified that, according to RESPA and
HUD Policy Statement I, a yield spread premium was neither an ille-
gal referral fee simply because the lender based the amount of the
payment on a rate sheet, nor because the lender did not know what
each broker has specifically done in a given transaction. 13 7 Addition-
ally, HUD Policy Statement II declared a court must determine the
legality of a yield spread premium payment by the application of the
HUD test to the individual transaction; a court could not determine
such legality by simple reference to a rate sheet.' 38

D. DECISIONS SUPPORTING THE NOTION OF GIVING DEFFERENCE TO

THE REGULATORY DETERMINATIONS PROMULGATED BY

ADMINISTRATIVE AGENCIES

In 1984, the Supreme Court of the United States addressed the
question of the level of deference due administrative regulations
which address specific statutes. 39 In Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc.,140 the United States Supreme Court
indicated a court should give substantial deference to an administra-
tive agency's construction of a statute it administers. 14 1 The Court
also recognized a "principle of deference to administrative interpreta-

133. See generally 64 Fed. Reg. at 10,080 (indicating that payments to mortgage
brokers must be reasonable to be legal under RESPA).

134. HUD Policy Statement II, 66 Fed. Reg. 53,052 (Oct. 18, 2001).
135. HUD Policy Statement II, 66 Fed. Reg. at 53,055.
136. Id.
137. Id.
138. Id.
139. Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 844

(1984).
140. 467 U.S. 837 (1984). This case was titled Natural Resources Defense Council,

Inc. v. Gorsuch, 685 F.2d 718 (D.C. Cir. 1982), while it was at the appellate level. See
Chevron, 467 U.S. at 841-42 (discussing the procedural history of the case).

141. Chevron, 467 U.S. at 837, 844.
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tions."1 42 On October 14, 1981, the Environmental Protection Agency
("EPA") implemented a regulation in response to an amendment of the
Clean Air Act which Congress had passed. 143 The regulation required
"nonattainment" states to execute a permit program regulating differ-
ent sources of air pollution.'4 In implementing these programs, the
regulation allowed states to adopt a definition of the term "stationary
source" that encompassed an entire plant. 145 The adoption of this def-
inition allowed any given plant, if it contained more than one pollu-
tion-emitting device, to set up or alter a piece of equipment, which did
not meet the permit condition as long as the alteration did not in-
crease the total emission level of the plant.14 6 Essentially, this al-
lowed a state to classify any and all pollution-emitting devices in a
similar industrial set as though they were a single device enclosed in a
bubble.

14 7

In response to this regulation, the National Resources Defense
Council, Incorporated, Citizens for a Better Environment, Incorpo-
rated, and the North Western Ohio Lung Association, Incorporated
filed a petition for review pursuant to 42 U.S.C. § 7607(b)(1) in the
United States Court of Appeals for the District of Columbia Circuit. 148

142. Id. at 844. The Court noted several other decisions that coincided with this
reasoning. Id. at 844-45 n.14.

143. Chevron, 467 U.S. at 839-41. The amendment was spurred by a congressional
finding that a number of states had failed to reach the national air quality standards as
dictated by the EPA. Id. at 839-40.

144. Chevron, 467 U.S. at 840. A nonattainment state contains an area which failed
to meet the National Ambient Air Quality Standards. 46 Fed. Reg. at 50,768.

145. Chevron, 467 U.S. at 840.
146. Id.
147. Id.
148. Id. at 840-41. The statute reads:

A petition for review of action of the Administrator in promulgating any na-
tional primary or secondary ambient air quality standard, any emission stan-
dard or requirement under section 7412 of this title, any standard of
performance or requirement under section 7411 of this title, any standard
under section 7521 of this title (other than a standard required to be prescribed
under section 7521(b)(1) of this title), any determination under section
7521(b)(5) of this title, any control or prohibition under section 7545 of this
title, any standard under section 7571 of this title, any rule issued under sec-
tion 7413, 7419, or under section 7420 of this title, or any other nationally ap-
plicable regulations promulgated, or final action taken, by the Administrator
under this chapter may be filed only in the United States Court of Appeals for
the District of Columbia. A petition for review of the Administrator's action in
approving or promulgating any implementation plan under section 7410 of this
title or section 7411(d) of this title, any order under section 7411(j) of this title,
under section 7412 of this title,, [sic] under section 7419 of this title, or under
section 7420 of this title, or his action under section 1857c-10(c)(2)(A), (B), or
(C) of this title (as in effect before August 7, 1977) or under regulations there-
under, or revising regulations for enhanced monitoring and compliance certifi-
cation programs under section 7414(a)(3) of this title, or any other final action
of the Administrator under this chapter (including any denial or disapproval by
the Administrator under subchapter I of this chapter) which is locally or re-
gionally applicable may be filed only in the United States Court of Appeals for
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These groups argued the EPA interpretation, specifically its plant-
wide definition of "stationary source," contradicted the provisions and
purpose of the Clean Air Act. 14 9 Judge Ruth Bader Ginsburg, writing
for the court, vacated the regulation. 150 The District of Columbia Cir-
cuit reasoned the EPA implemented the bubble concept without any
factual determination that it would further the purpose of the Clean
Air Act. 15 1 Because of this, the District of Columbia Circuit deter-
mined the implementation of the bubble concept was not a reasonable
decision. 15 2 Further, the District of Columbia Circuit indicated that
allowing the individual states to cultivate the definition of sources, to
which the Clean Air Act would apply, would be difficult to reconcile
with the statute itself.15 3 Finally, the court indicated, while the bub-
ble concept was compulsory in a program to simply maintain existing
air quality, the bubble concept was improper in a program to enhance
air quality - the stated goal of the Clean Air Act.' 5 4 Chevron, the
American Iron and Steel Institute, and the EPA filed a petition for
writ of certiorari with the United States Supreme Court.15 5 The
United States Supreme Court granted certiorari in order to determine
if the definition of stationary source advanced by the EPA in the bub-
ble regulation was based on an acceptable construction of the Clean
Air Act.15 6

the appropriate circuit. Notwithstanding the preceding sentence a petition for
review of any action referred to in such sentence may be filed only in the
United States Court of Appeals for the District of Columbia if such action is
based on a determination of nationwide scope or effect and if in taking such
action the Administrator finds and publishes that such action is based on such
a determination. Any petition for review under this subsection shall be filed
within sixty days from the date notice of such promulgation, approval, or action
appears in the Federal Register, except that if such petition is based solely on
grounds arising after such sixtieth day, then any petition for review under this
subsection shall be filed within sixty days after such grounds arise. The filing
of a petition for reconsideration by the Administrator of any otherwise final
rule or action shall not affect the finality of such rule or action for purposes of
judicial review nor extend the time within which a petition for judicial review
of such rule or action under this section may be filed, and shall not postpone
the effectiveness of such rule or action.

42 U.S.C. § 7607(b)(1) (2000).
149. Chevron, 467 U.S. at 842 n.7.
150. Natural Res. Def. Council, Inc. v. Gorsuch, 685 F.2d 718, 719, 728 (D.C. Cir.

1982).
151. Gorsuch, 685 F.2d at 718, 727.
152. Id. at 718, 727 n.41.
153. Id. at 728.
154. Id. at 726.
155. Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 461 U.S. 956 (1983).
156. See Chevron, 467 U.S. at 837, 842 (stating that the Supreme Court granted

certiorari to review the District of Columbia Circuit's ruling); Chevron U.S.A., Inc. v.
Natural Res. Def. Council, Inc., 461 U.S. 956 (1983) (granting certiorari to petitioners
Chevron U.S.A. Inc., American Iron and Steel Institute, and the Environmental Protec-
tion Agency).
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The Supreme Court reversed the decision of the District of Colum-
bia Circuit, holding the EPA's definition of source was permissible. 157

Justice John Paul Stevens, delivering the opinion, noted the court
must reconcile two specific questions in determining whether an ad-
ministrative agency's interpretation of its own regulation was based
on an allowable construction of the statute. 158 First, the courts must
determine whether or not Congress has spoken on the specific ques-
tion at issue. 159 If Congress has clearly expressed its goal, then the
courts and administrative agencies must give full effect to the con-
gressional intent. 160 If Congress was silent, then the court must de-
termine whether the agency based its policy on an allowable
construction of the statute. 16 1 The Court established Congress had
not specifically spoken on the issue of the applicability of the bubble
concept to the programs of the Clean Air Act.16 2

The Court next considered whether the agency based its policy on
a permissible construction of the statute.163 In answering this ques-
tion, the Court noted it should give a great deal of weight to an admin-
istrative agency when it interprets a statute it administers. 164 The
Court confirmed its long recognized principle of deference to an ad-
minstrative agency's interpretations. 16 5 Additionally, the Court
found it need not determine whether the agency's construction of the
regulation was the only permissible interpretation to uphold the con-
struction.16 6 The Court determined these administrative agencies
could make viable policy decisions and must resolve issues Congress,
either intentionally or unintentionally, failed to resolve. 167 The Court
held the use of the source term was a permissible construction of the
Clean Air Act and accordingly reversed the decision of the United
States Court of Appeals for the District of Columbia Circuit. 168

157. Chevron, 467 U.S. at 866. "Justice Marshall and Justice Rehinquist took no
part in the consideration or decision or these cases [and] Justice O'Connor took no part
in the decision of these cases." Id. All other members joined in Justice Steven's opinion.
Id.

158. Chevron, 467 U.S. at 839, 842-43.
159. Id. at 842.
160. Id. at 842-43.
161. Id. at 843. Justice Stevens was careful to note that its was not proper for the

court to "simply impose its own construction on the statute." Id. at 839, 843.
162. Chevron, 467 U.S. at 841 n.5.
163. Id. at 843.
164. Id. at 844.
165. Id.
166. Id. at 843 n.ll.
167. Id. at 865-66. Justice Stevens further noted that "[wihen a challenge to an

agency construction of a statutory provision, fairly conceptualized, really centers on the
wisdom of the agency's policy, rather than whether it is a reasonable choice within a gap
left open by Congress, the challenge must fail." Id. at 866.

168. Chevron, 467 U.S. at 866.

[Vol. 37



2004] DEFERENCE TO REGULATORY INTERPRETATION 359

Sixteen years later, the United States Supreme Court clarified
the reasoning from Chevron by indicating policy statements do not
merit Chevron-style deference. 1 69 In Christensen v. Harris County,170

the United States Supreme Court determined an administrative
agency's opinion letters were entitled to deference only when regula-
tory language was ambiguous. 17 1 In Christensen, the deputy sheriffs
("Petitioners") of Harris County ("County"), Texas filed suit against
the County in the United States District Court for the Southern Dis-
trict of Texas.17 2 The Petitioners claimed the County's policy of set-
ting a maximum number of compensatory hours one could amass
violated the Fair Labor Standards Act ("FLSA"). 173 The FLSA directs
that all employees, who are paid on an hourly basis and work more
than forty hours per week, must receive compensation for the excess
hours of at least 11h their normal hourly wage.17 4 Amendments to the
FLSA allowed an employer to compensate their employees for over-
time by granting 11/ hours of compensatory time for every hour of
overtime accumulated. 175 The FLSA regulated various aspects of ac-
crual of this compensatory time. 176 The FLSA dictated an employer
must honor an employee's use of compensatory time as long as the use
of that time did not excessively disrupt the employer's operations.1 77

The FLSA also imposed a ceiling on the amount of compensatory
hours an employee could accumulate. 178 When an employee reached
the maximum hours, the employer had to compensate the employee in
cash for any additional overtime the employee amassed.17 9 The FLSA
further allowed an employer to cancel any accumulated compensatory
time by paying the employee cash for the unused compensatory
time. 1

8 0

The County was concerned that it lacked sufficient resources to
pay cash compensation to employees who worked overtime and had
reached the ceiling imposed by the FLSA.' 8 ' Thus, the County began

169. See infra notes 170-214 and accompanying text.
170. 529 U.S. 576 (2000).
171. Christensen v. Harris County, 529 U.S. 576, 588 (2000) (citing Auer v. Robbins,

519 U.S. 452 (1997)).
172. Christensen, 529 U.S. at 581.
173. Id.
174. Id. at 578-79. The Court noted that the FLSA applies to states and political

subdivisions. Id.
175. Christensen, 529 U.S. at 578-79.
176. Id. at 580.
177. Id.
178. Id.
179. Id.
180. Id. The Court noted the FLSA also allows an employee to receive cash for any

accumulated compensatory time when the employee is terminated. Id.
181. Christensen, 529 U.S. at 580.
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searching for a way to reduce the amount of accumulated compensa-
tory hours.'8 2 The County sent a letter to the United States Depart-
ment of Labor's Wage and Hour Division ("Division"), inquiring as to
whether the County could schedule employees to take or use their
compensatory time.'8 3 The Division issued its opinion, stating an em-
ployer may require an employee to use accumulated compensatory
time if a prior agreement with the employee dictated such a policy.' 8 4

If there was no prior agreement, the Division opined neither statute
nor regulation allowed an employer to require its employees to use
accumulated compensatory time.' 8 5 Following receipt of this letter,
the County instituted a policy in which employees would be notified
when their accumulated compensatory hours were nearing the maxi-
mum.' 86 Following this notification, the County would request the
employee reduce their accumulated hours. ' 8 7 If the employee failed to
reduce his or her hours voluntarily, the County could then require the
employee to use the accumulated time at specific intervals.' 8 8 The
Petitioners claimed this policy violated the FLSA because no under-
standing or agreement regarding such a policy existed and thus, the
employer must reasonably grant the use of compensatory time at the
employee's request.18 9

The district court found for the Petitioners, and entered a declara-
tory judgment asserting the County's policy violated the FLSA. 190

The district court reasoned, under the FLSA, a public employer may
only dictate an employee's use of compensatory time when an em-
ployee's request would disturb the employer's operations. 19 1 -The
court noted federal law did not allow the government to shift the bur-
den of resource allocation to the workers. 19 2 The court also stated the
proper way to manage the use of compensatory time was to prevent its
generation in the first place. 193

The County appealed the decision of the district court to the
United States Court of Appeals for the Fifth Circuit, arguing the pur-
pose of the FLSA amendment was to ease the financial burden on gov-

182. Id.
183. Id.
184. Id. at 580-81.
185. Id. at 581.
186. Id.
187. Id.
188. Id.
189. Id. The Petitioners specifically referred to FLSA section 207(o)(5) to support

their contention. Id.
190. Christensen, 529 U.S. at 581 (citing Moreau v. Harris County, 945 F. Supp.

1067 (S.D. Tex. 1996)).
191. Moreau v. Harris County, 945 F. Supp. 1067, 1068 (S.D. Tex. 1996).
192. Moreau, 945 F. Supp. at 1068.
193. Id.
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ernments under the FLSA's requirement of cash payments for
overtime. 194 The County also contended Congress, by enacting these
amendments, intended for public employers to control the accumula-
tion of compensatory time. 19 5 The Fifth Circuit, Judge Patrick Hig-
ginbotham authoring the opinion, reversed the district court's
decision.19 6 The court held the FLSA had not directly spoken on the
issue and consequently, the FLSA did not forbid the County from im-
plementing a policy such as the one the County created. 19 7 The Peti-
tioners filed a petition for a writ of certiorari with the United States
Supreme Court, which the Court granted in order to consider whether
a public agency may, under the FLSA, require an employee to use ac-
cumulated compensatory time in the absence of a pre-existing
agreement. 198

The Supreme Court affirmed the decision of the Court of Appeals,
deciding the FLSA did not prevent the County from implementing a
policy compelling employees to use accumulated compensatory
time. 199 Justice Clarence Thomas, writing for the majority, reasoned
the FLSA contained no provision that prohibited an organization from
adopting a policy compeling employees to use accrued compensatory
time.200 While the Petitioners argued the Department of Labor's
opinion letter ("Letter") was due deference under the Court's decision
in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.,201

Justice Thomas noted that interpretations contained in opinion let-
ters, policy statements, enforcement guidelines, and agency manuals
lack the force of law, and "do not warrant Chevron-style deference."20 2

According to the Court, these interpretive documents are entitled to
deference only if they are persuasive. 20 3 The Court found unpersua-
sive the Department of Labor's interpretation of the FLSA.20 4

194. Moreau v. Harris County, 158 F.3d 241, 245 (5th Cir. 1998).
195. Moreau, 158 F.3d at 245. The County cited 29 U.S.C. § 207(o)(3)(B) in support

of its position, which states: "[i]f compensation is paid to an employee for accrued com-
pensatory time off, such compensation shall be paid at the regular rate earned by the
employee at the time the employee receives such payment."
29 U.S.C. § 207(o)(3)(B) (2000).

196. Moreau, 158 F.3d at 243, 247.
197. Christensen, 529 U.S. at 581.
198. Id. at 582 n.3 (citing Christensen v. Harris County, 528 U.S. 926 (1999)). The

Court noted that it was operating under the assumption that no agreement regarding
forced use of compensatory time existed in this case. Id.

199. Christensen, 529 U.S. at 588.
200. Id. at 577, 588.
201. 467 U.S. 837 (1984).
202. Christensen, 529 U.S. at 586-87.
203. Id. at 587 (citing Skidmore v. Swift & Co., 323 U.S. 134 (1944)).
204. Id.
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The Court further asserted the Chevron-style deference applied to
interpretations contained in a regulation. 20 5 However, the Court
noted the Department of Labor's regulation failed to address the issue
of forced use of compensatory time and the interpretation in question
was contained in an opinion letter.20 6 The United States, arguing
amicus curiae, asserted the Court should give deference to the Depart-
ment of Labor's letter interpreting its own regulation. 20 7 The major-
ity declared a court must give deference to an agency's interpretation
of its own regulation only when the regulatory language is ambigu-
ous. 20 8 The Court determined the Department of Labor's regulation
was not ambiguous and thus, deference was not due to the interpreta-
tion contained in the opinion letter. 20 9

Justice Scalia concurred in part and in the judgment. 2 10 Justice
Scalia noted the Court's decision in Chevron established that a judicial
body may not supplant its own interpretation of a statute in place of
an agency's reasonable interpretation.2 11 However, Justice Scalia
noted, while Chevron dealt with an interpretative regulation, the ra-
tionale of the Court in Chevron was not limited solely to cases involv-
ing interpretative regulations. 2 12 Justice Scalia noted the Court has
recognized Chevron-style deference to agency positions in many for-
mats other than regulations. 2 13 Thus, in Justice Scalia's opinion,
Chevron-style deference was warranted if the opinion represented the
authoritative view of the agency.2 14

E. DECISIONS SUPPORTING CLASS CERTIFICATION IN A RESPA CLAIM

To date, forty-four decisions from the federal district courts, in-
cluding eight decisions in district courts of the Eighth Circuit, have
not allowed class certification in yield spread premium cases.2 15 In
contrast, only six decisions, all from courts in the United States Dis-
trict Court for the Northern District of Alabama, have allowed class

205. Id.
206. Id. at 587-88.
207. Id. at 577, 588. The Court noted the United States relied on the case ofAuer v.

Robbins, 519 U.S. 452 (1997). Id. at 588.
208. Christensen, 529 U.S. at 588. The Court referred to this as "Auer deference."

Id.
209. Christensen, 529 U.S. at 587, 588.
210. Id. at 589.
211. Id.
212. Id. at 589-90.
213. Id. at 590.
214. Id. Justice Steven J. Breyer's dissent indicated accord with Justice Scalia. Id.

at 596 (Breyer, J., dissenting). Justice John Paul Stevens concurred with Justice
Breyers remarks on Chevron. Id. at 595 n.2 (Stevens, J., dissenting).

215. Appellant's Brief at 25-27, Glover v. Standard Fed. Bank, 283 F.3d 953 (8th
Cir. 2002) (No. 00-3611MNMI).
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certification in similar circumstances. 2 16 A representative case in
which the Alabama District Court granted class certification in a yield
spread premium case is that of Culpepper v. Inland Mortgage Corp.2 17

In Culpepper, the United States District Court for the Northern
District of Alabama granted a motion for class certification to a group
of mortgage borrowers who brought a claim against a lender for al-
leged violations of RESPA. 218 In Culpepper, John Robert and Patricia
Starnes Culpepper ("the Culpeppers") sued Irwin Mortgage Corpora-
tion, d/b/a Inland Mortgage Corporation ("Inland") in the United
States District Court for the Northern District of Alabama, alleging
Inland paid their mortgage broker a "kickback" in violation of
RESPA.2 19 In 1995, the Culpeppers obtained a home mortgage loan
which Inland funded and Premiere Mortgage Company ("Premiere")
brokered. 220 Upon receipt of the rate sheet from Inland, Premiere in-
formed the Culpeppers that Inland offered them a thirty-year mort-
gage loan at a rate of 7.5%.221 The Culpeppers accepted this loan and
proceeded to close on December 15, 1995.222 Upon closing the loan,
the Culpeppers paid a $760.50 origination fee directly to Premiere and
Inland paid Premiere a yield spread premium of $1263.21.223 Follow-
ing this payment, the Culpeppers filed suit, claiming their yield
spread premium payment violated RESPA.2 24

In the initial action, the district court granted summary judgment
to Inland, concluding the yield spread premium, paid to Premiere by
Inland, was a reasonable amount in exchange for the creation and sale
of the loan.2 25 The Culpeppers appealed this ruling to the United
States Court of Appeals for the Eleventh Circuit.2 26 The Eleventh
Circuit reversed the district court's order, stating the yield spread pre-
mium did in fact violate RESPA because it was not paid in exchange
for goods or services. 2 2 7 The Eleventh Circuit remanded the case to

216. Id. at 27.
217. 189 F.R.D. 668 (N.D. Ala. 1999).
218. Culpepper v. Inland Mortgage Co., 189 F.R.D. 668, 669, 670, 674 (N.D. Ala.

1999).
219. Culpepper, 189 F.R.D. at 668, 670.
220. Id. at 670-71.
221. Id. at 671. The court noted that the rate sheet dictated that the 7.5% rate

carried a yield spread premium payment of 1.675% of the loan amount, while a 7.25%
rate carried a yield spread premium of .125%; this information was not shared with the
Culpeppers. Id.

222. Culpepper, 189 F.R.D. at 671.
223. Id.
224. Id. at 670.
225. Culpepper v. Inland Mortgage Corp., 953 F. Supp. 367, 372, 373 (N.D. Ala.

1997).
226. Culpepper v. Inland Mortgage Corp., 132 F.3d 692 (11th Cir. 1998).
227. Culpepper, 132 F.3d at 692, 696, 697.
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the district court and vacated the district court's denial of class certifi-
cation.228 On remand, the Culpeppers moved for class certification. 2 29

Judge Horace Buttram, writing for the district court, granted the
Culpeppers' motion for class certification, determining the Culpeppers
had satisfied all of the elements necessary for class certification under
Federal Rule of Civil Procedure 23(b)(3). 2 30 The court rejected In-
land's contention that the court needed to evaluate each individual
loan transaction to determine the reasonableness of the total compen-
sation, which eliminated the typicality requirement of Rule
23(b)(3). 2 3 1 The court reasoned a sufficient "nexus" existed between
the Culpeppers, as class representatives, and the issues common to
the class because the claims of both resulted from the same pattern of
practice and relied on the same legal theory.23 2 The court further
noted the claims of the representatives and the class need not be iden-
tical to justify certification - a certain level of factual difference
would not destroy the possibility of class certification. 2 33 Thus, deter-
mining the claims of the Culpeppers and the rest of the class involved
Inland's similar practices in paying yield spread premiums according
to the same rate sheet and all of the class members' claims rested on
the same legal theory, the court found class certification appropriate
and granted the Culpeppers' motion.23 4

F. DECISIONS SUPPORTING DENIAL OF CLASS CERTIFICATION IN A

RESPA CLAIM THROUGH ADHERENCE TO THE HUD Two-
PART TEST

In In re Old Kent Mortgage Company Yield Spread Premium Liti-
gation,23 5 the United States District Court for the District of Minne-

228. Id. at 692, 697-98.
229. Culpepper, 189 F.R.D. at 669.
230. Id. at 669, 673 n.3, 674. Rule 23(b)(3) states:

(b) An action may be maintained as a class action if the prerequisites of subdi-
vision (a) are satisfied, and in addition: ... (3) the court finds that the ques-
tions of law or fact common to the members of the class predominate over any
questions affecting only individual members, and that a class action is superior
to other available methods for the fair and efficient adjudication of the contro-
versy. The matters pertinent to the findings include: (A) the interest of mem-
bers of the class in individually controlling the prosecution or defense of
separate actions; (B) the extent and nature of any litigation concerning the con-
troversy already commenced by or against members of the class; (C) the desira-
bility or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the manage-
ment of a class action.

FED. R. Crv. P. 23(b)(3).
231. Culpepper, 189 F.R.D. at 672-73.
232. Id. at 672-73 n.2, 674.
233. Id. at 673 n.2, 674.
234. Id. at 674.
235. 191 F.R.D. 155 (D. Minn. 2000).
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sota determined the two-step test created by HUD regulations was a
reasonable interpretation of RESPA.2 36 The court further determined
the two-step test was fully consistent with RESPA's goals. 2 3 7 Old
Kent was a consolidation of four separate class action lawsuits. 238 The
Federal Judicial Panel transferred the consolidated matter to the
United States District Court for the District of Minnesota on Multidis-
trict Litigation ("MDL Panel"). 23 9 The plaintiffs in these consolidated
actions each obtained a home loan from different mortgage brokers,
which Old Kent Mortgage Company ("Old Kent") funded.2 40 The
plaintiffs indicated Old Kent compensated the mortgage brokers in
these transactions through the payment of a yield spread premium. 24 1

The plaintiffs further asserted these yield spread premium payments,
which Old Kent paid to the various mortgage brokers, violated the
RESPA provision prohibiting referral fees. 24 2 Old Kent entered a mo-
tion to strike the class allegations contained in each of the
complaints.

24 3

District Judge David Doty granted Old Kent's motion to strike the
class allegations, determining the plaintiffs claims were not suscepti-
ble to class adjudication under the Federal Rules of Civil Proce-
dure.2 44 The district court reasoned the two-step test promulgated by
HUD was fully consistent with the goals of RESPA because the test
allowed borrowers to save some of the up-front costs of closing a mort-
gage loan, while permitting lenders to keep their settlement costs at a
minimum. 24 5 The district court reiterated the purpose of RESPA was
to protect consumers from high settlement charges resulting from
abusive loan practices. 2 46 The district court determined the HUD

236. In re Old Kent Mortgage Co. Yield Spread Premium Litig., 191 F.R.D. 155, 162
(D. Minn. 2000).

237. Old Kent, 191 F.R.D. at 162.
238. Id. at 157. The class actions consolidated for this proceeding were: Milton R.

Callahan et al. v. Old Kent Mortgage Co., Civ. No. 98-AR-0200-S (N.D. Ala.); Alfred
Matthews et al. v. Old Kent Mortgage Co., Civ. No. 98-N-224-SROS; Gladys D. Starks et
al. v. Old Kent Mortgage Co. et al., Civ. No. 98-862 (D. Minn.); and John W. Mackey et
al. v. Old Kent Mortgage, Civ. No. 98-1105 PHX ROS (D. Az.). Id.

239. Old Kent, 191 F.R.D. at 157. The MDL justified its consolidation by indicating
that "the actions in this litigation involve common questions of fact concerning allega-
tions by overlapping classes that [defendant's] payment of a yield spread premium or
broker premium violates the Real Estate Settlement Procedures Act." Id.

240. Old Kent, 191 F.R.D. at 157.
241. Id. The court defined a yield spread premium as "payments made by the lender

to the broker based on facts like the interest rate and points of the mortgage loan." Id.
242. Old Kent, 191 F.R.D. at 157.
243. Id. Additionally, one of the plaintiffs, Gladdy D. Starks, entered a motion for a

voluntary dismissal. Id.
244. Old Kent, 191 F.R.D. at 163, 164. The rule in question is Federal Rule of Civil

Procedure 23(b)(3). Id. at 162-63.
245. Old Kent, 191 F.R.D. at 162.
246. Id. (citing 12 U.S.C. § 2601(a)).
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two-part test would accomplish this goal by ensuring the broker's total
remuneration was reasonably related to the services the broker pro-
vided.2 4 7 The district court rejected the reasoning in Culpepper,
which indicated the two-step test was inconsistent with the purpose of
RESPA.2 4s The court stated the Culpepper court relied on the conten-
tion that the intent of the yield spread premium payment from a
lender to a broker was a factor a court should consider in recognizing
RESPA violations. 2 49 However, the court noted neither HUD Policy
Statement I nor the language of RESPA supported the idea that sub-
jective intent was an element to consider in determining liability
under RESPA.250 The district court determined the HUD test was a
reasonable articulation of the purposes of RESPA.2 51 The court stated
it was necessary to apply the test to the RESPA claims. 2 5 2

In another decision following a similar rational, Levine v. North
American Mortgage,2 53 the United States District Court for the Dis-
trict of Minnesota determined the HUD two-part test was due consid-
erable deference. 25 4 In Levine, Mark Levine ("Levine") sued North
American Mortgage Company, A Dime Company ("Dime"), and FSI
Mortgage, Incorporated ("FSI") in a putative class action in the United
States District Court for the District of Minnesota. 2 55 In July 1997,
Levine wanted to procure financing to purchase a home in Minneapo-
lis, Minnesota. 256 Levine hired FSI to be the mortgage broker for the
transaction and FSI obtained a thirty-year, fixed-rate mortgage for
Levine funded by Dime.25 7 At the closing, Levine received a HUD-1
Settlement Statement, which indicated Dime paid a yield spread pre-
mium payment of $592.50 to FSI. 258 Levine subsequently filed suit in

247. Id. (quoting Levine v. N. Am. Mortgage, 188 F.R.D. 320, 328 (D. Minn. 1999)).
248. Old Kent, 191 F.R.D. at 160-61. The decisions rejected by the court included:

Heimmermanm v. First Union Mortgage Corp., 188 F.R.D. 403 (N.D. Ala. 1999); Culpep-
per v. Inland Mortgage Corp., Nos. CV 96-BU-0917-S, CV 98-BU-2187-S, 1999 WL
1135127 (N.D. Ala. 1999); and Dujanovic v. Mortgage America, Inc., 185 F.R.D. 660
(N.D. Ala. 1999). Id at 160-61.

249. Old Kent, 191 F.R.D. at 161.
250. Id.
251. Id. at 162 (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467

U.S. 837, 843-44 (1984)).
252. Id.
253. 188 F.R.D. 320 (D. Minn. 1999).
254. Levine v. N. Am. Mortgage, 188 F.R.D. 320, 328 (D. Minn. 1999).
255. Levine, 188 F.R.D. at 320, 321. North American Mortgage Company and Dime

Mortgage, Inc. merged in October 1997. Id. at 321 n.1.
256. Levine, 188 F.R.D. at 322.
257. Id. The court noted that Levine agreed to a fee with FSI for 1% of the loan

amount. Id. The loan amount was $79,000, thus making FSI's fee under the agreement
$790. Id. at 322 n.2.

258. Levine, 188 F.R.D. at 322. The court noted that the HUD statement did not
explain the nature of the yield spread premium payment, and that Mr. Levine did not
question the yield spread premium payment at the time of closing. Id.
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the United States District Court for the District of Minnesota, claim-
ing the yield spread premium payment was an illegal referral fee
under RESPA.25 9 FSI maintained it used the yield spread premium
payment, coupled with the origination fee, to finance its costs in pro-
curing the loan for Levine.260 FSI further maintained it did not ar-
range the loan with Dime in exchange for a yield spread premium. 26 1

Levine subsequently moved for class certification and summary
judgment.

26 2

District Judge John Tunheim denied both Levine's motion for
class certification and his motion for summary judgment. 26 3 In deny-
ing the motion for class certification, the district court reasoned Le-
vine failed to comply with Federal Rule of Civil Procedure 23(b)(3). 264

Therefore, the court reasoned Levine's claim was not entitled to class
certification. 2 65 The court noted Levine could not demonstrate how
the issue of whether the broker provided services, in compliance with
the HUD two-step test, was the subject of general evidence. 2 66 The
court further maintained Levine did not illustrate how the court could
evaluate HUD's total compensation approach by any method other
than utilizing individual evidence. 26 7

In coming to this conclusion, the district court indicated a sub-
stantial level of deference was due to HUD's policy statements, which
outlined the two-step test.2 68 The court indicated, in order for the
plaintiff to convince the court not to give deference to the HUD two-
step test, the plaintiff had to prove the two-step test was "irrational,
arbitrary, or manifestly contrary to the language of the statute."2 69

The court determined that the plaintiff had not met his burden, stat-
ing the test was consistent with RESPA's language and purpose.2 70

Further, the court classified the total compensation approach, as out-
lined by the two-step test, as a reasonable method for determining
whether a given payment violated RESPA.2 7 1 Following this charac-

259. Levine, 188 F.R.D. at 321.
260. Id. at 325.
261. Id. In fact, FSI indicated that it decided to use Dime because of its "customer

service and common-sense underwriting." Id.
262. Levine, 188 F.R.D. at 321-22.
263. Id. at 321, 332.
264. Id. at 330.
265. Id. at 331.
266. Id.
267. Id.
268. Id. at 328.
269. Id. (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,

842-45 (1984)). The court classified this as a "heavy burden." Id.
270. Levine, 188 F.R.D. at 328.
271. Id.
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terization of the HUD two-step test, the court determined it was re-
quired to follow the test HUD articulated in its policy statements. 2 72

A number of decisions have illustrated individual inquiries are
necessary in evaluating a RESPA violation.2 73 In Taylor v. Flagstar
Bank, FSB,2 7 4 the United States District Court for the Northern Dis-
trict of Alabama declared class certification was inappropriate under
Rule 23(b)(3) of the Federal Rules of Civil Procedure for cases address-
ing yield spread premium payments, because individual questions
predominated over those issues common to the potential class mem-
bers. 2 75 In Taylor, a group of people ("plaintiffs") who received mort-
gage loans in which Flagstar Bank ("Flagstar") provided the funding,
attempted to certify a class action against Flagstar in the Northern
District of Alabama, claiming the yield spread premium payment from
Flagstar to various mortgage brokers was an illegal kickback under
RESPA.27 6 The plaintiffs alleged the broker was bought off by the
payment of the yield spread premium from the lender, leaving them
with a loan carrying an unnecessarily high interest rate.2 7 7

The district court denied class certification, reasoning the ques-
tions necessary to facilitate the finding of a RESPA violation required
a court to analyze each transaction independently. 278 The court fur-
ther articulated that to qualify for class certification under Rule
23(b)(3), the factors in the class action subject to broad proof and ap-
plicable to the entire class, must predominate over those factors that
are the subject of individualized proof.27 9 The court indicated this re-
quirement was not satisfied in a case evaluating RESPA violations
through the payments of yield spread premiums.28 0 The court stated
that it must view each transaction independently to determine
whether a yield spread premium payment was legal.28 1 The court
maintained a grant of class certification would improperly disregard

272. Id. at 329. The Court noted that it rejected the test outlined in Culpepper
which requires a direct link between the payment and the goods and services and a
reasonable relationship between the payment and the value of the goods and services."
Id. at 329 n.15.

273. See, e.g., Culpepper v. Inland Mortgage Corp., 132 F.3d 692 (11th Cir. 1998);
Taylor v. Flagstar Bank, FSB, 181 F.R.D. 509 (M.D. Ala. 1998); and Briggs v. Country-
wide Funding Corp., 188 F.R.D. 645 (M.D. Ala. 1999).

274. 181 F.R.D. 509 (M.D. Ala. 1998).
275. Taylor v. Flagstar Bank, FSB, 181 F.R.D. 509, 518, 520 (M.D. Ala. 1998).
276. Taylor, 181 F.R.D. at 509, 511.
277. Id. It is important to note that the court merely considered the class certifica-

tion issue, and not the merits of the case. Id.
278. Taylor, 181 F.R.D. at 524.
279. Id. at 520 (quoting Jackson v. Motel 6 Multipurpose, Inc., 130 F.3d 990, 1005

(11th Cir. 1997)).
280. Id. at 524.
281. Id.
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relevant individual questions. 28 2 The court further classified the indi-
vidual inquiry necessary under RESPA to be the "very antithesis of a
class action." 28 3 The court also noted the plaintiffs could not prove, on
a class-wide basis, that Flagstar paid all yield spread premiums in
violation of RESPA.28 4 The court stated the issues were too individu-
alized to meet the requirements of Rule 23(b)(3), and both accuracy
and fairness would suffer if the court granted class certification. 28 5

The court dismissed the plaintiffs use of Culpepper to defend its
bid for class certification. 28 6 The court noted the use of the case hurt,
rather than helped, the plaintiff.28 7 The case hurt the plaintiffs claim
because Culpepper emphasized the notion that the facts of an individ-
ual transaction were highly relevant in determining RESPA
liability.

28 8

Additionally, in Briggs v. Countrywide Funding Corp.,289 the Dis-
trict Court for the Middle District of Alabama denied class certifica-
tion to a group of mortgage borrowers who were claiming a violation of
RESPA under Rule 23(b)(3). 290 In Briggs, Jeff Briggs ("Briggs") sued
the lender, Countrywide Funding Corporation ("Countrywide"), in the
United States District Court for the Middle District of Alabama,
claiming Countrywide paid a yield spread premium to MEMCO, the
mortgage broker, in violation of RESPA.2 9 1 Briggs had obtained a
mortgage loan, which Countrywide funded, for the purpose of refi-
nancing his home. 292 At the closing, Briggs received a HUD-1 Settle-
ment Statement, which provided a detail of all of the loan costs and
fees. 2 9 3 The HUD-1 Statement illustrated Countrywide had paid a
yield spread premium to MEMCO. 29 4 After filing suit, Briggs filed a
motion for class certification. 29 5

282. Id.
283. Id. at 522.
284. Id. at 523.
285. Id. at 524.
286. Id. at 523.
287. Id.
288. Id. The court further noted that "[a] finder of fact will be called upon to deter-

mine whether the yield spread premium was intended to be additional payment for the
broker's services to the lender and borrower and then, if so, whether there is any excess
payment over the reasonable relationship of the total payment to the market value of
the services provided." Id.

289. 188 F.R.D. 645 (M.D. Ala. 1999).
290. Briggs v. Countrywide Funding Corp., 188 F.R.D. 645, 651 (M.D. Ala. 1999).
291. Briggs, 188 F.R.D. at 645, 646. The plaintiffs claim specifically alleged that

Countrywide "charged and/or received fees for settlement services that either were du-
plicative, were not actually provided, or were in fact prohibited referral fees." Id. at 646.

292. Briggs, 188 F.R.D. at 646.
293. Id.
294. Id.
295. Id. The plaintiff subsequently filed an amended motion for class certification.
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Judge Ira De Ment authoring the opinion, denied Briggs' motion
for class certification, reasoning Briggs failed to meet the require-
ments of Rule 23(b)(3). 29 6 The court specifically noted it should allow
Countrywide to use individualized evidence to defend against Briggs'
allegations that Countrywide did not pay the yield spread premium to
MEMCO in exchange for any services. 29 7 The court further deter-
mined Briggs had not sufficiently illustrated why it should not con-
sider the individual evidence. 298 The court further declared use of
generalized evidence, as required for class certification, would be in-
sufficient to keep Countrywide from being deprived unfairly.2 99 The
court did not find persuasive Briggs' argument that the HUD-1 Settle-
ment Statement alone demonstrated MEMCO had furnished no goods
or services. 30 0 Accordingly, the court found it should allow Country-
wide to present its individualized evidence to defend against Briggs'
claims and denied Briggs' motion for class certification for failure to
satisfy the provisions of Rule 23(b)(3).30 1

ANALYSIS

In Glover v. Standard Federal Bank,30 2 the United States Court
of Appeals for the Eighth Circuit determined an alleged violation of
the Real Estate Settlement Procedures Act ("RESPA"), through the
payment of a yield spread premium, was a claim unfit for class certifi-
cation. 30 3 The court reasoned, in such a claim, issues individual to the
potential class members predominated over issues common to the
class and consequently, the claim was unsuitable for class certification
under the Federal Rules of Civil Procedure. 30 4 Specifically, the
Eighth Circuit determined a loan-specific analysis was necessary to
ascertain whether a payment from a mortgage lender to a mortgage
broker was a permissible payment for the broker's services or an ille-
gal referral fee.30 5 In its decision, the Eighth Circuit gave deference

296. Briggs, 188 F.R.D. at 645, 651.
297. Id. at 651.
298. Id. at 650.
299. Id. The court made this determination in light of the fact that Defendant

Countrywide ascertained it could provide evidence that the company "intended and ex-
pected the premiums to be used to pay for broker's services... and that how the brokers
used the premiums, and what conversations they had with their borrowers as to the use
of such premiums, varied across the thousands of broker/borrower relationships at is-
sue." Id.

300. Briggs, 188 F.R.D. at 649.
301. Id. at 651.
302. 283 F.3d 953 (8th Cir. 2002).
303. See supra notes 23-94 and accompanying text.
304. Id.
305. Glover v. Standard Fed. Bank, 283 F.3d 954, 966 (8th Cir. 2002), cert. denied

537 U.S. 943 (2002).
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to, and accepted as controlling authority, the loan-specific liability test
the Department of Housing and Urban Development ('HUD") out-
lined.3° 6 HUD, through the issuance of two policy statements, estab-
lished a two-part test for evaluating the legality of a given yield
spread premium under RESPA. 30 7 For the first part of the test, the
court must determine whether facilities, goods, or services were actu-
ally provided in exchange for compensation. 30 8 Second, the court
must determine whether the payment from lender to broker was rea-
sonably related to the value of the facilities, goods or services
provided.

30 9

In Glover, the Eighth Circuit correctly determined an alleged vio-
lation of RESPA to be a claim unfit for class certification. 3 10 First,
this Analysis will demonstrate that the Eighth Circuit correctly gave
deference to HUD's two-part test.3 1 1 Next, this Analysis will show
that, after determining the HUD test deserved proper deference, the
Eighth Circuit correctly determined that, under the test, a loan-spe-
cific inquiry was necessary to determine whether a lender had vio-
lated RESPA.3 12 Finally, after determining the HUD test was due
deference and the loan-specific inquiry was necessary to determine
whether a lender payment violated RESPA, this Analysis will illus-
trate the Eighth Circuit correctly ascertained that, under the Federal
Rules of Civil Procedure, class certification was improper. 3 13

A. THE EIGHTH CIRCUIT WAS CORRECT IN GIVING DEFERENCE TO

THE HUD Two-PART TEST AS CONTROLLING AUTHORITY

In Glover, the Eighth Circuit correctly determined it should give
deference to the HUD two-part test, as outlined in its policy state-
ments of 1999 ("HUD Policy Statement I") and 2001 ("HUD Policy
Statement II").3 14 In coming to this determination, the Eighth Circuit
relied on United States Supreme Court precedent. 3 15 The Eighth Cir-
cuit first discussed Chevron U.S.A., Inc. v. Natural Resource Defense
Council, Inc.,316 in which the United States Supreme Court illus-
trated a two-part test for determining when to give deference to an

306. Glover, 283 F.3d at 954, 962, 966.
307. See supra notes 124-38 and accompanying text.
308. HUD Policy Statement I, 64 Fed. Reg. 10,080, 10,084 (Mar. 1, 1999).
309. HUD Policy Statement I, 64 Fed. Reg. at 10,084.
310. See infra notes 314-423 and accompanying text.
311. See infra notes 315-49 and accompanying text.
312. See infra notes 350-89 and accompanying text.
313. See infra notes 390-423 and accompanying text.
314. See infra notes 315-423 and accompanying text.
315. See infra notes 316-29 and accompanying text.
316. 467 U.S. 837 (1984).
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agency regulation.3 17 In Glover, the Eighth Circuit reasoned the HUD
regulations regarding RESPA were due deference under Chevron.3 18

However, the court noted it was reviewing not the HUD regulations
themselves, but the HUD policy statements interpreting those
regulations.

3 19

The Eighth Circuit applied Christensen v. Harris County3 2 0 in de-
ciding the court could look to the HUD policy statements as determi-
native authority.3 21 In Christensen, the Court determined the
information contained in policy statements, because the statements
lacked the force of law, did not deserve Chevron-style deference. 3 2 2

However, the Court noted an agency's explanation of its own regula-
tions was given deference only if the regulation was ambiguous. 3 23 In
Christensen, the Court determined that the language of the regulation
was not ambiguous and therefore, the opinion letter was not due
deference.

324

Similar to the Christensen Court, the Glover court considered an
administrative agency's interpretation of its own regulation.3 25 How-
ever, while the Christensen Court determined the regulation in its
case was not ambiguous and thus not entitled to deference, the Glover
court, following the same analysis, determined the HUD policy state-
ments were due deference because the regulation it interpreted was
ambiguous.3 26 Thus, in Glover, the Eighth Circuit confronted an ad-
ministrative interpretation, in the form of two policy statements,
which addressed an ambiguous regulation. 32 7 Under the application
of Christensen, the HUD policy statements are determinative author-
ity.3 2 8 Thus, the Eighth Circuit properly applied the Christensen pre-

317. See Glover, 283 F.3d at 961 (leading with a discussion of Chevron); Chevron
U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843, 844 (1984) (identifying
the two-part test for agency regulations).

318. Glover, 283 F.3d at 954, 961 (citing United States v. Mead Corp., 533 U.S. 218
(2001)).

319. Id. at 961.
320. 529 U.S. 576 (2000).
321. Glover, 283 F.3d at 954, 962-63.
322. Christensen v. Harris County, 529 U.S. 576, 587 (2000).
323. Christensen, 529 U.S. at 588 (citing Auer v. Robbins, 519 U.S. 452 (1997)).
324. Id. at 588.
325. Compare Christensen, 529 U.S. at 588 (referring to the agency's opinion letter

interpretation of the regulation), with Glover, 283 F.3d at 954, 961 (stating the Eighth
Circuit reviewed HUD's policy statements interpreting HUD's own regulations issued
pursuant to RESPA).

326. Compare Christensen, 529 U.S. at 588 (stating the regulation in Christensen
was unambiguous), with Glover, 283 F.3d at 962 (stating HUD's regulation "continued
the statutory ambiguity").

327. Glover, 283 F.3d at 961-62.
328. Id. at 962-63.
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cedent to the facts of Glover in support of giving deference to the HUD
policy statements. 329

Further, other courts have viewed the HUD two-part test as con-
trolling authority in analyzing whether or not a yield spread premium
payment violated RESPA.330 In In re Old Kent Mortgage Company
Yield Spread Premium Litigation,33 1 the district court of Minnesota,
in granting a motion to strike all class allegations, supported the con-
tention that the HUD two-part test was a reasonable interpretation of
RESPA.3 32 The court further maintained the two-part test was fully
consistent with the goals of RESPA.3 33 The court reiterated that the
overall goal of RESPA was to shield consumers from abusive practices
by mortgage lenders, which would lead to unnecessarily high settle-
ment costs. 33 4 The court reasoned that ensuring the broker's total
compensation was reasonably related to the services which the broker
performed, as is directed in the two-part test, and would serve
RESPA's goal.3 35 The district court found the HUD test to be a rea-
sonable articulation, fully consistent with the purposes of RESPA. 33 6

The court stated it had "no choice but to apply it to plaintiffs' RESPA
claims in this litigation."3 3 7

Additionally, in Levine v. North American Mortgage,33 8 the
United States District Court for the District of Minnesota accorded
the HUD two-part test substantial deference in its application to de-
termine the legality of a yield spread premium payment under
RESPA.3 3 9 The court classified the HUD two-part test as a "reasona-
ble method" of distinguishing between payments that are illegal under
RESPA and those that are not.340 The court further stated the test
was consistent with both the language and purpose of RESPA.3 4 1

Thus, the Levine court determined it was required to adopt the HUD
test outlined in Policy Statement 1.342

329. See supra notes 320-28 and accompanying text.
330. See infra notes 331-49 and accompanying text.
331. 191 F.R.D. 155 (D. Minn. 2000).
332. In re Old Kent Mortgage Co. Yield Spread Premium Litig., 191 F.R.D. 155, 162

(D. Minn. 2000).
333. Old Kent, 191 F.R.D. at 162.
334. Id. The court noted that kickbacks and referral fees unnecessarily drive up

settlement costs. Id.
335. Old Kent, 191 F.R.D. at 162 (quoting Levine v. N. Am. Mortgage, 188 F.R.D.

320, 328 (D. Minn. 1999)).
336. Id. at 162 (citing Chevron, 467 U.S. 843-44).
337. Id.
338. 188 F.R.D. 320 (D. Minn. 1999).
339. Levine v. N. Am. Mortgage, 188 F.R.D. 320, 328 (D. Minn. 1999).
340. Levine, 188 F.R.D. at 329.
341. Id. at 328.
342. Id. at 329.
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Similar to Old Kent and Levine, in Glover, the Eighth Circuit ac-
corded deference to the HUD two-step test as outlined in the policy
statements. 34 3 The Eighth Circuit noted the HUD two-part test was
completely consistent with RESPA.3 44 In making this determination,
the Eighth Circuit noted it was the HUD two-part test, not the plain
language of the statute as advocated by the appellees, that reconciled
both elements of RESPA's policy.3 45 In noting this, the Eighth Circuit
meant that the HUD two-part test ensured that a reasonable yield
spread premium payment was permissible under section 8(c) when a
entity performs services in the loan transaction, while a payment
where a broker performed no services, or an unreasonable payment,
will properly be struck down under section 8(a).3 4 6 The Eighth Circuit
also illustrated that if the first step of the HUD two-part test was not
undertaken, the actual services of some mortgage brokers would go
uncompensated. 3 47 Thus, the Eighth Circuit found the two-part test
consistent with RESPA.348 Accordingly, the Eighth Circuit properly
followed precedent in giving deference to the HUD two-part test.34 9

B. THE EIGHTH CIRCUIT PROPERLY DETERMINED A LOAN-SPECIFIC

INQUIRY WAS NECESSARY IN DETERMINING WHETHER A

LENDER VIOLATED RESPA

In Glover, the Eighth Circuit correctly determined a court must
use a loan-specific liability test to determine whether a given payment
of a yield spread premium was a violation of RESPA.350 The HUD
two-part test advocated the necessity for an individual inquiry into
specific circumstances of a particular loan to determine lender liability
under RESPA.3 5 1 The overall test considers whether the total com-
pensation paid to the broker was reasonable in light of the services,
goods, or facilities the broker may have provided for a loan.35 2 While

343. Compare Old Kent, 191 F.R.D. at 162 (stating that because the HUD two-part
test was a reasonable articulation fully consistent with the purpose of RESPA, the court
had no choice to apply the test to a RESPA challenge), and Levine, 188 F.R.D. at 328-29
(stating that the HUD two-part test was due "substantial deference" and that the court
was "obligated to adopt the HUD test articulated in the policy statement), with Glover,
283 F.3d at 954, 962-63 (stating that the HUD policy statement illustrated a "reasoned
view of a responsible agency," fully consistent with the statute, that the court could look
to as "determinative authority").

344. Glover, 283 F.3d at 954, 965.
345. Id. at 954, 963, 966.
346. Id. at 954, 964-65.
347. Id. at 954, 965.
348. Id. at 954, 962-63.
349. See supra notes 314-48 and accompanying text.
350. Glover, 283 F.3d at 954, 966.
351. See infra notes 352-89 and accompanying text.
352. See supra notes 124-33 and accompanying text.
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HUD Policy Statement I did not clarify whether a court should evalu-
ate these questions on an individual or class-wide basis, HUD Policy
Statement II fully cleared up this confusion. 35 3

HUD Policy Statement II attempted to resolve any ambiguity
stemming from HUD Policy Statement I relating to the payment of
yield spread premiums from mortgage lenders to mortgage brokers. 35 4

In evaluating whether a lender satisfied the first step of the two-part
test, HUD Policy Statement II indicated it was imperative to look at
each individual transaction, including an examination of all the bro-
ker-provided facilities, goods, or services. 3 55 HUD Policy Statement II
also stated a court must analyze the legality of any given payment by
applying the HUD test in every transaction in which the broker per-
formed compensable services. 35 6 The HUD Policy Statement II fur-
ther indicated a court could not determine the payment of a yield
spread premium to be a referral merely because the lender made the
payment by referring to a general rate sheet, or because the lender
paid the premium without specific knowledge of what the mortgage
broker did or provided for in a transaction. 35 7 Thus, HUD Policy
Statement II supports the contention that a court is required to per-
form an inquiry into the specific circumstances of an individual yield
spread premium payment to properly analyze whether goods, facili-
ties, or services were supplied in the loan transaction. 358

As to the evaluation of the second part of the HUD test, HUD
Policy Statement II noted a court must determine whether a mortgage
broker's compensation was reasonable. 3 59 This total compensation in-
cluded any fees the borrower paid, as well as any yield spread premi-
ums the lender paid to the broker.3 60 HUD Policy Statement II
acknowledged the particular payment must bear a reasonable rela-
tionship to the value of the goods, facilities, or services provided. 36 1

HUD further noted the reasonable relationship analysis must con-
sider similar transactional pricing and practices in similar mar-
kets.3 62 This language supports the contention that HUD Policy
Statement II directs an individual inquiry into the circumstances of

353. See infra notes 354-63 and accompanying text.
354. HUD Policy Statement II, 66 Fed. Reg. 53,052 (Oct. 18, 2001).
355. Id. at 53,055.
356. Id.
357. Id.
358. See supra notes 354-57 and accompanying text.
359. HUD Policy Statement II, 66 Fed. Reg. 53,055.
360. Id.
361. Id.
362. Id. In the context of less competitive markets, HUD Policy Statement II noted

that this comparison may be analyzed across a wider range of providers in order to
reach a meaningful conclusion. Id. at 53,055-56.



CREIGHTON LAW REVIEW

the loan transaction to determine whether a yield spread premium
payment from a lender to a broker violated RESPA. 3 63

Additionally, a number of cases have illustrated an individual in-
quiry was needed in evaluating alleged violations of RESPA through
the payment of yield spread premiums.3 64 In Levine, the court indi-
cated the question of whether a broker actually provided services in
compliance with the HUD two-step test was not the subject of general
proof, but in fact recognized the utilization of individual evidence in
furtherance of a RESPA claim. 3 65 In Taylor v. Flagstar Bank, FSB, 3 6 6

the court determined it was necessary for the court to analyze each
individual loan transaction to ascertain whether any given yield
spread payment was legal.3 6 7 The court in Taylor further stated that
granting class certification would improperly engulf individual ques-
tions, which were relevant because of RESPA.368 The court addition-
ally noted it was impossible to prove on a class-wide basis that not a
single yield spread premium was earned through the rendering of
goods and services. 369 Further, in Briggs v. Countrywide Funding
Corp. ,370 the court determined it should allow the defendant to pre-
sent individualized evidence to refute the plaintiffs argument that
Countrywide did not make a singe yield spread premium payment for
goods or services. 3 7 1

Similar to the courts in Taylor, Levine, and Briggs, the Glover
court determined it needed to analyze the individual circumstances of
each loan transaction in determining whether a yield spread premium
payment violated RESPA.3 72 The Eighth Circuit deemed this type of
inquiry a "loan-specific liability test."37 3 Recognizing HUD advocated
the loan-specific liability test, the Eighth Circuit accepted the test as a

363. See supra notes 359-63 and accompanying text.
364. See infra notes 365-89 and accompanying text.
365. Levine, 188 F.R.D. at 330, 331.
366. 181 F.R.D. 509 (M.D. Ala. 1998).
367. Taylor v. Flagstar Bank, FSB, 181 F.R.D. 509, 524 (M.D. Ala. 1998).
368. Taylor, 181 F.R.D. at 524.
369. Id. at 523.
370. 188 F.R.D. 645 (M.D. Ala. 1999).
371. Briggs v. Countrywide Funding Corp., 188 F.R.D. 645, 651 (M.D. Ala. 1999).
372. Compare Taylor, 181 F.R.D. at 524 (stating that it was necessary for the court

to analyze each individual loan transaction to ascertain whether any given yield spread
payment was legal), and Levine, 188 F.R.D. at 330, 331 (stating that the question of
whether a broker actually provided services in compliance with the HUD two-step test
was not the subject of general proof, but in fact recognized the utilization of individual
evidence), and Briggs, 188 F.R.D. at 651 (stating that the court determined that the
defendant should be allowed to present individualized evidence to refute the plaintiffs
argument that not one of the yield spread premium payments made by the defendant
was for goods or services), with Glover, 283 F.3d at 954, 966, (stating that a loan-specific
analysis is necessary to determine whether a particular yield spread premium payment
is a legal payment for services or an illegal referral fee).

373. Glover, 283 F.3d at 954, 966.
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requirement for determining RESPA violations. 3 74 The Eighth Cir-
cuit further gathered support for the loan-specific test within the pro-
visions of RESPA.3 7 5 The Eighth Circuit noted section 2607(d)(2) of
RESPA called for a loan-specific inquiry in determining damages for a
violation of RESPA.3 76 This fact was sufficient for the Eighth Circuit
to declare necessary an individual inquiry into the circumstances
under which each yield spread premium payment is made.3 7 7 The
Eighth Circuit further decided that such loan-specific analysis was
necessary not only to determine liability, but also to determine the
amount of any damages awarded under the plain language of the
statute.

3 78

Furthermore, Culpepper v. Inland Mortgage,3 79 which granted
class certification in a RESPA claim, is unpersuasive precedent. 38 0 In
Culpepper, the court granted class certification to the plaintiffs, deter-
mining they had satisfied the predominance requirement of Federal
Rule of Civil Procedure 23(b)(3). 38 1 In doing so, the court dismissed
Inland's contention that the analysis of the reasonableness of the bro-
ker's total compensation was fact intensive, making class certification
impossible under Rule 23(b)(3). 38 2 While this contention may have
been arguably correct at the time of the Culpepper decision, the Cul-
pepper court's contention is not correct in light of HUD Policy State-
ment 11.383 The HUD policy statements are due proper deference. 38 4

The policy statements direct an individual analysis of each loan trans-
action under HUD's regulatory interpretation of RESPA.38 5 The Cul-
pepper court also stated in its opinion that class certification would

374. Id.
375. Id. at 965.
376. Id. at 954, 965-66. 12 U.S.C. § 2607(d)(2) provides, in relevant part:

(d) Penalties for violations; joint and several liability; treble damages; actions
for injunction by Secretary and by State officials; costs and attorney fees; con-
struction of State laws...(2) Any person or persons who violate the prohibitions
or limitations of this section shall be jointly and severally liable to the person
or persons charged for the settlement service involved in the violation in an
amount equal to three times the amount of any charge paid for such settlement
service.

12 U.S.C. § 2607(d)(2) (2000).
377. Glover, 283 F.3d at 954, 966.
378. Id. The court noted that among some of the factors evaluated to determine the

amount of damages in making this loan-specific analysis were title examinations, title
searches, property surveys, and the preparation of documents. Id. at 965-66.

379. 189 F.R.D. 668 (N.D. Ala. 1999).
380. See Culpepper v. Inland Mortgage Corp., 189 F.R.D. 668, 674 (N.D. Ala. 1999)

(granting class certification); infra notes 333-40 and accompanying text (showing the
flaws in Culpepper).

381. Culpepper, 189 F.R.D. at 674.
382. Id. at 672-73.
383. See infra notes 384-89 and accompanying text.
384. See supra notes 314-49 and accompanying text.
385. See supra notes 354-63 and accompanying text.



CREIGHTON LAW REVIEW

not be appropriate if the court had to make a sufficient number of
factual and legal determinations. 38 6 However, HUD Policy Statement
II directs that an analysis of individual circumstances be done when
evaluating an alleged violation of RESPA. 38 7 Thus, Culpepper is un-
persuasive in light of the Culpepper court's contradictory position to
the more current and authoritative HUD policy statements.38 8 Ac-
cordingly, the Eighth Circuit properly determined an individual, loan-
specific analysis was necessary in evaluating the Glovers' RESPA
claim.

3 89

C. THE EIGHTH CIRCUIT CORRECTLY ASCERTAINED CLASS

CERTIFICATION WAS IMPROPER

In Glover, the Eighth Circuit correctly determined class certifica-
tion was not feasible given the nature of the binding and authoritative
HUD policy statements, which directed a loan-specific analysis into
the circumstances surrounding an alleged RESPA violation. 3 90 Fed-
eral Rule of Civil Procedure 23 governs class action lawsuits.3 9 1 In
particular, Rule 23(b) dictates when one may maintain a lawsuit as a
class action.3 9 2 According to Rule 23(b)(3), class certification is only
appropriate when "the court finds that the questions of law or fact
common to the members of the class predominate over any questions
affecting only individual members, and that a class action is superior
to other available methods for the fair and efficient adjudication of the
controversy."

39 3

A number of decisions have determined that one cannot maintain
a RESPA claim as a class action, given the nature of the individual
inquiry into the actual circumstances of each loan transaction that is
necessary. 39 4 These courts have subsequently denied class certifica-
tion, stating the requirements of Rule 23(b) were not met and thus,
the class action could not be maintained. 3 95 In Old Kent, the court
indicated the HUD two-part test dictated that the RESPA action was
insusceptible to class adjudication. 3 96 Under the facts of Levine, the
court determined general evidence was insufficient to prove a RESPA

386. Culpepper, 189 F.R.D. at 673 n.3 (citing Andrews v. American Telephone &
Telegraph Company, 95 F.3d 1014 (11th Cir. 1996).

387. See supra notes 354-63 and accompanying text.
388. See supra notes 381-87 and accompanying text.
389. See supra notes 350-88 and accompanying text.
390. See infra notes 391-423 and accompanying text.
391. See generally FED. R. CIv. P. 23.
392. See generally FED. R. Civ. P. 23(b).
393. FED. R. Crv. P. 23(b)(3).
394. See infra notes 395-406 and accompanying text.
395. See infra notes 396-406 and accompanying text.
396. Old Kent, 191 F.R.D. at 163.
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violation under the HUD two-part test.3 97 Stating the plaintiffs had
failed to comply with Rule 23(b)(3), the Levine court denied the plain-
tiffs motion for class certification. 398

In Taylor, the court determined the plaintiff had not met the re-
quirements of Rule 23(b)(3) because the individual issues involved in
determining whether a lender violated RESPA through the payment
of a yield spread premium outweighed those issues subject to genera-
lized proof.3 99 The court stated that granting class certification, when
evaluating an alleged RESPA violation through the payment of a yield
spread premium, would improperly engulf all the individual inquiries,
which are relevant because of RESPA.40 0 The Taylor court classified
the individual inquiry necessary in a RESPA case as the "very antith-
esis of a class action."40 1

In Briggs, the court denied class certification to a group of plain-
tiffs for failing to meet the requirements of Rule 23(b)(3). 40 2 The court
determined it should allow the defendant to present individualized ev-
idence to refute the plaintiffs contention that the defendant did not
pay a single yield spread premium in exchange for services. 40 3 The
plaintiff attempted to convince the court the HUD-1 sheet alone pro-
vided proof that none of the yield spread premium payments by the
defendant lender compensated for broker-provided services.40 4 The
court rejected this idea, stating that the acceptance of the HUD-1
statements, which the court classified as generalized evidence, would
deprive the defendant of the opportunity to prove that some, if not all,
of the yield spread premium payments compensated the broker for
services or goods provided. 40 5 These precedents illustrate class certi-
fication was inappropriate in evaluating alleged violations of RESPA
through the payment of yield spread premiums. 40 6

Similar to Old Kent, Taylor, and Briggs, the Glover court deter-
mined class certification to be inappropriate for evaluation of a
RESPA claim.40 7 The Eighth Circuit noted its acceptance of the HUD

397. Levine, 188 F.R.D. at 330, 331.
398. Id. at 330.
399. Taylor, 181 F.R.D. at 520.
400. Id. at 524.
401. Id. at 522.
402. Briggs, 188 F.R.D. at 651.
403. Id. at 651.
404. Id. at 649.
405. Id. at 649-51.
406. See supra notes 396-405 and accompanying text.
407. Compare Old Kent, 191 F.R.D. at 163 (stating neither of the HUD transaction-

specific inquiries could be subject to class adjudication under Rule 23(b)(3)), and Taylor,
181 F.R.D. at 524 (stating the issues in this [RESPA] case were too disparate to be
treated under Rule 23), and Briggs, 188 F.R.D. at 651 (stating the plaintiffs [RESPAI
did not satisfy the predominance requirement of Rule 23(b)(3) and denied the plaintiffs
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loan-specific liability test.40 8 The court further articulated this test
dictated the legality of a yield spread premium payment must be de-
termined on a loan-by-loan basis.40 9 As such, the court determined
class certification in such a case was impracticable. 4 10

In Culpepper, the court decided the Culpeppers satisfied the re-
quirements of Rule 23(b)(3). 4 1 1 However, the court's decision is unre-
liable for two main reasons.4 12 First, the reasoning of the court is
contrary to the language of the more current HUD Policy Statement
11.413 In light of recent HUD Policy Statement II, the Culpepper
court's decision is not persuasive.4 14 Second, the Culpepper reasoning
was flawed due to the individual analysis needed to determine any
damages under RESPA.4 15 Under section 8(d)(2) of RESPA, damages
will be three times the amount of the illegal payment. 4 16 Thus, due to
this provision, the court must evaluate the individual loan transaction
to determine how much was paid as an illegal referral and to calculate
damages based upon this number.4 1 7 It follows that each of the class
members could have a variation in the amount of damages suf-
fered.4 18 Accordingly, the Glover court properly followed precedent in
deciding class certification under Rule 23 for an alleged RESPA viola-
tion for the payment of a yield spread premium was improper. 41 9

The Glover court correctly determined the Glovers' allegations
that Standard Federal violated RESPA through the payment of a yield
spread premium was inappropriate for class certification under the
Federal Rules of Civil Procedure. 4 20 First, the Eighth Circuit cor-

motion for class certification), with Glover, 283 F.3d at 966 (stating class certification
[in a RESPA claim] was impracticable).

408. Glover, 283 F.3d at 954, 966.
409. Id. at 966.
410. Id.
411. Culpepper, 189 F.R.D. at 674.
412. See infra notes 413-19 and accompanying text.
413. * Compare Culpepper, 189 F.R.D. at 673 n.2, 674 (stating that the issues were

common to the class because the claims of both resulted from the same pattern of prac-
tice by Inland), with HUD Policy Statement II, 66 Fed. Reg. at 53,055 (stating that the
question of whether or not a yield spread premium is legal cannot be determined by
simply referring to a rate sheet).

414. Compare Culpepper, 189 F.R.D. at 673 n.3 (citing Andrews v. American Tele-
phone & Telegraph Company, 95 F.3d 1014 (11th Cir. 1996) (stating that class certifica-
tion would be inappropriate if a significant number of individual factual determinations
had td be made), with HUD Policy Statement II, 66 Fed. Reg. at 53,055 (stating that it is
essential to evaluate each transaction individually by examining all of the facilities,
goods, or services provided by the broker in the transaction).

415. See infra notes 416-18 and accompanying text.
416. 12 U.S.C. § 2607(d)(2) (2000).
417. Glover, 283 F.3d at 966.
418. Id. 283 F.3d at 965-66.
419. See supra notes 396-418 and accompanying text.
420. See supra notes 390-419 and accompanying text.
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rectly gave deference to the HUD policy statements dictating the two-
part test for determining liability under RESPA.4 2 1 Having deter-
mined this, the Eighth Circuit also correctly decided the loan-specific
inquiry was necessary to determine whether a lender had violated
RESPA.4 22 Finally, following the same logic, the Eighth Circuit cor-
rectly determined that proper application of the loan-specific analysis
precluded any possible class certification under the Federal Rules of
Civil Procedure. 4 23

CONCLUSION

In Glover v. Standard Federal Bank,4 24 the United States Court
of Appeals for the Eighth Circuit determined the disposition of a claim
under the Real Estate Settlement Procedures Act ("RESPA") was not
suitable for class adjudication. 4 25 In Glover, the Eighth Circuit deter-
mined the Department of Housing and Urban Development's ("HUD")
policy statements, interpreting HUD's own regulations, were authori-
tative.4 2 6 These policy statements direct the use of a loan-specific lia-
bility test to determine liability under RESPA.42 7 Accordingly, the
court noted it was required to use a loan-specific analysis to determine
whether a lender payment was proper or an illegal referral under
RESPA.4 28 Consequently, the Eighth Circuit determined class certifi-
cation was unfeasible. 4 29 Through its decision, the Eighth Circuit de-
clared itself a member of the growing number of courts that have
denied class certification in cases where a mortgage borrower chal-
lenged a lender's payment to a broker under RESPA.

In Glover, the Eighth Circuit properly denied class certification of
the Glover's RESPA claim. 430 The Eighth Circuit properly acknowl-
edged the precedent of the United States Supreme Court in giving def-
erence to the HUD policy statements outlining the loan-specific, two-
step test for determining whether or not a given lender payment to a
broker violated RESPA.4 3 1 Further, the Eighth Circuit properly ap-
plied, as other courts have, the content of the HUD policy statement
directing an individual inquiry into the circumstances of each individ-

421. See supra notes 314-49 and accompanying text.
422. See supra notes 350-89 and accompanying text.
423. See supra notes 390-423 and accompanying text.
424. 283 F.3d 953 (8th Cir. 2002).
425. Glover v. Standard Fed. Bank, 283 F.3d 953, 954, 966 (8th Cir. 2002), cert.

denied 537 U.S. 943 (2002).
426. Glover, 283 F.3d at 954, 963.
427. Id. at 960, 966.
428. Id. at 966.
429. Id.
430. See supra notes 302-423 and accompanying text.
431. See supra notes 314-49 and accompanying text.
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ual loan transaction to determine whether or not a given payment has
violated RESPA.43 2 Finally, because the Eighth Circuit properly de-
termined the individual inquiry was necessary under the HUD policy
statements, class certification was necessarily precluded. 43 3

While the Eighth Circuit properly used Christensen to support
giving deference to the HUD policy statements, it was unnecessary to
do so. Chevron-style deference is not limited to regulations issued by
an administrative agency. Rather, as Justice Scalia alluded to in
Christensen, Chevron-style deference is warranted, regardless of the
medium, if the agency's statement represents the authoritative posi-
tion of the agency. Applying the logic of Justice Scalia's concurring
opinion in Christensen, the HUD policy statements in Glover were due
deference under the Supreme Court's decision in Chevron, without the
need to go to Christensen.

The Glover decision articulated the Eighth Circuit's position on
the ability of a plaintiff to obtain class certification in a RESPA claim,
taking into account both of the HUD policy statements. At this time,
the only discernable contrasting position remains in the Eleventh Cir-
cuit, through its most recent decision in Culpepper v. Irwin Mortgage
Corp.43 4 It is important to note the Eleventh Circuit's decision in Cul-
pepper, as well as every other Eleventh Circuit decision that has al-
lowed for class certification of a RESPA claim, was decided before
HUD issued its second Policy Statement ("HUD Policy Statement II")
on October 18, 2001. HUD Policy Statement II went a long way to
clarifying the two-step test specifically as an individual inquiry. Some
commentators have deemed HUD Policy Statement II as a reaction to
the Culpepper decision. 43 5 In light of this, it will be interesting to see
how the Eleventh Circuit reacts to HUD Policy Statement II in subse-
quent litigation. Regardless of the Eleventh Circuit's future legal de-
velopments on this issue, the fact of the matter is the Eighth Circuit's
decision in Glover has not produced an unjust result in this case and
will not produce an unjust result in future RESPA litigation. The de-
cision has not prevented the Glovers from pursuing their claim. In-
deed, as the Eighth Circuit noted in Glover, the lack of certification of
a class action did not imply in any way that Standard Federal was
immune from suit.4 3 6 Further, future plaintiffs will have incentive to
bring their valid RESPA claims without the fear of insurmountable

432. See supra notes 350-89 and accompanying text.
433. See supra notes 390-423 and accompanying text.
434. 253 F.3d 1324 (11th Cir. 2001).
435. See generally, Lisa Morgan, Yield Spread Premiums for Mortgage Brokers: Cul-

pepper v. Irwin Mortgage Corporation and the 2001 HUD Policy Statement, 6 N.C.
BANKING INST. 571, 584 (2002).

436. Glover, 283 F.3d at 966.
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litigation costs, given the fact that the RESPA statute provides for at-
torneys fees to a plaintiff who is successful in bringing a RESPA
claim. In short, the Glover decision has had the dual effect of preserv-
ing the integrity of the Federal Rules of Civil Procedure as well as the
regulatory legislative function.

Frederick L. Abboud, Jr. - '05
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