
LIKE A GOOD NEIGHBOR: THE UNITED STATES
SUPREME COURT IGNORED MALICIOUS

CONDUCT AND PRECEDENT TO RATCHET
DOWN PUNITIVE DAMAGES IN STATE FARM

MUTUAL AUTOMOBILE INSURANCE
CO. V. CAMPBELL

"No question is ever settled, until it is settled right."1

INTRODUCTION

Before 1990, the United States Supreme Court abstained from
ruling on the dimensions of substantive and procedural due process
limitations for punitive damages awards. 2 However, the landscape
changed in 1996 when the Supreme Court first employed substantive
due process in BMW of North America, Inc. v. Gore3 to invalidate an
award of punitive damages from a state court.4 In Gore, the Supreme
Court outlined three guideposts to instruct courts reviewing punitive
damages awards to protect tortfeasors from a state imposing a grossly
excessive punishment by examining: 1) the reprehensibility of the de-
fendant's conduct; 2) the ratio between the compensatory and punitive
awards; and 3) a comparison of the punitive award with the available
civil and criminal penalties for the defendant's conduct. 5 The Gore
majority refused to set a clear-cut rule regarding the amount of puni-
tive damages permissible in a civil case. 6 Scholars predicted the Su-
preme Court's future review of an award would involve a tort action
with no federal or constitutional issue present in the case aside from
the size of the award of punitive damages. 7

The United States Supreme Court in State Farm Mutual Automo-
bile Insurance Co. v. Campbell,8 determined a punitive damages
award of $145 million was an arbitrary deprivation of State Farm's

1. ELLA WHEELER WILCOX, Settle the Question Right, in CINEMA POEMS AND

OTHERS 55, 55 (1919).
2. JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW § 10.6 at 383

(6th ed. 2000).
3. 517 U.S. 559 (1996).
4. BMW of North America, Inc. v. Gore, 517 U.S. 559, 574-75, 580 (1996) (outlin-

ing a three part test to examine punitive damages awards for excessiveness); NOWAK &
ROTUNDA, § 10.6 at 386 (explaining Gore was the first case to use substantive due pro-
cess to invalidate a punitive damages award).

5. Gore, 517 U.S. at 574-75, 583.
6. NOWAK & ROTUNDA, § 10.6 at 387.
7. Id. at 388.
8. 123 S. Ct. 1513 (2003).
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property when the compensatory damages awarded were $1 million. 9

In State Farm, Curtis Campbell caused a traffic accident which killed
one person and permanently disabled another. 10 Campbell had pur-
chased an insurance policy with State Farm and when State Farm
refused to settle the claims against Campbell, a jury subsequently
rendered a verdict in excess of Campbell's policy limits." Campbell
and his wife then pursued a bad faith claim against State Farm, which
resulted in the large compensatory and punitive awards. 12 The Su-
preme Court reversed the punitive award, reasoning that it was "well
established" there existed substantive and procedural limitations to
constrain punitive damage awards. 13 Following Gore's three guide-
posts, the State Farm Court required evidence of State Farm's miscon-
duct around the country to have a nexus to the particular harm the
Campbells suffered. 14 The Court announced, while no bright line ratio
between compensatory and punitive damages existed, most awards
with double-digit multipliers were less likely to satisfy due process. 15

The Court referenced Gore's historical treatment of punitive damages
and going forward noted punitive damages as double, treble, or quad-
ruple sanctions were "instructive."16 The Supreme Court directed
courts reviewing awards to ensure the measure of punishment was
proportionate to the plaintiffs harm and the general damages recov-
ered. 17 However, the Court determined Gore's third guidepost com-
paring the criminal and civil penalties available for similar conduct,
when measured against a punitive damages award, was of less com-
parative utility than the Court had afforded before.' 5

This Note will first examine the facts and holding of State Farm
and outline the Supreme Court's review of the Campbell's punitive
damages award. 19 Then, this Note will explore prior Supreme Court
decisions which dealt with the substantive tests for reviewing punitive
damages awards. 20 This Note will argue the State Farm Court misap-
plied its own precedent to produce an incorrect decision because the
Court failed to distinguish State Farm's conduct from the conduct in
Gore and shrunk Gore's analysis in examining the defendant's conduct

9. State Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513, 1526 (2003).
10. State Farm, 123 S. Ct. at 1517.
11. Id. at 1518.
12. Id. at 1518, 1519.
13. Id. at 1519, 1526.
14. Id. at 1521, 1522.
15. Id. at 1524.
16. Id.
17. Id.
18. Id. at 1526.
19. See infra notes 25-215 and accompanying text.
20. See infra notes 216-392 and accompanying text.
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only in relation to the plaintiffs harm.2 1 This Note will highlight how
the State Farm Court further limited Gore's guideposts with new "in-
structive" ratios, and ignored prior considerations under Gore's third
guidepost when the Court dismissed the available criminal penalties
under Utah law and failed to acknowledge all of the Campbells' inju-
ries, or that those injuries were exactly the type of injuries which Gore
directed could support a larger award. 22 This Note will also argue the
Court incorrectly decided State Farm because the result represented
an inconsistent departure from the Court's past reasoning which built
Gore's guideposts and supported the Campbells' award. 23 Finally, this
Note will conclude with a discussion of how the Court's decision nar-
rowed the considerations for courts reviewing punitive awards and left
more questions open than those the Court incorrectly answered. 2 4

FACTS AND HOLDING

On May 22, 1981, Curtis Campbell ("Campbell") was driving
north on a two lane highway through Sardine Canyon in Cache
County, Utah, with his wife, Inez Preece Campbell. 25 Todd Ospital
("Ospital") was approaching from the south on the two lane highway
when Campbell moved into the southbound lane to pass a six van car-
avan. 26 Ospital swerved onto the shoulder to avoid Campbell's oncom-
ing car, losing control of his own vehicle. 2 7 Ospital then crossed the
center line, smashing head-on into the vehicle driven by Robert
Slusher ("Slusher").28 Ospital died at the scene and Slusher remained
severely and permanently disabled. 29 The Campbells were not
harmed during the accident.30

Campbell had purchased an automobile insurance policy from
State Farm, in which State Farm had promised to protect Campbell's
interests.3 1 Campbell's policy limitations were $25,000 per person
and $50,000 per accident.3 2 State Farm entrusted the investigation of
the claim to Ray Summers ("Summers"), a claims adjuster with eigh-

21. See infra notes 409-509 and accompanying text.
22. See infra notes 496-541 and accompanying text.
23. See infra notes 542-626 and accompanying text.
24. See infra notes 627-644 and accompanying text.
25. Campbell v. State Farm Mut. Auto. Ins. Co., 840 P.2d 130, 132 (Utah Ct. App.

1992), cert. denied, 853 P.2d 897 affd in part and rev'd in part, 65 P.3d 1134 (Utah
2001), cert. granted, 535 U.S. 1111 (2002), rev'd 123 S. Ct. 1513 (2003).

26. Campbell, 65 P.3d at 1141.
27. Campbell, 840 P.2d at 132.
28. Id.
29. State Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513, 1517 (2003).
30. State Farm, 123 S. Ct. at 1517.
31. Campbell, 65 P.3d at 1151.
32. Campbell, 840 P.2d at 133.
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teen years experience investigating and evaluating claims for State
Farm.

33

Summers investigated and determined Campbell was at least
partially at fault and the evidence demonstrated no fault whatsoever
from Slusher.3 4 Summers reasoned a trial would likely produce an
excess judgment against Campbell because Ospital died, Slusher's in-
juries had already produced over $25,000 in medical bills, and the evi-
dence pointed squarely at Campbell. 3 5 Therefore, Summers concluded
the best course for State Farm was to settle the claim. 36

Summers reported his findings to two superiors, State Farm Su-
perintendent Bob Noxon, ("Noxon") and Divisional Superintendent
Bill Brown, ("Brown"). 37 Brown ordered Summers to alter the report
by changing any facts and conclusions which tended to support Camp-
bell's exposure. 38 Additionally, Summers' superior instructed him to
further falsify the file by inserting that Ospital was speeding because
he was on his way to visit a pregnant girlfriend. 3 9 Following this,
State Farm summarily removed Summers from the claim and re-
placed him with Wendell Bennett, ("Bennett") an attorney who had
extensive experience representing State Farm. 40 Bennett and State
Farm steadfastly maintained Campbell was not liable. 4 1

Slusher filed suit in the First District Court of Cache County,
Utah, against Campbell, Ospital's estate ("the Ospitals"), and Ken-
neth Brooks, the owner of the car Ospital had been driving.4 2 The
Ospitals filed a cross-claim against Campbell for wrongful death.4 3

Campbell filed a cross-claim against Ospital for contribution. 44

33. Id.
34. Id. All eyewitness accounts, the physical evidence, photos of the scene, and

skidmarks indicated that Campbell caused the accident. Id.
35. Campbell, 840 P.2d at 133. At the time of the lawsuit, under the Comparative

Negligence Act, Utah Code Ann. section 78-27-40, 41 (1977) (repealed by 1986 Utah
Laws ch. 199 §§ 4-5), Utah had joint and several liability. Id. at 133 n.2. Thus, Camp-
bell could be personally liable for the entire judgment, regardless of his percentage of
fault. Id. at 133.

36. Campbell, 840 P.2d at 133.
37. Campbell, 65 P.3d at 1141.
38. Id.
39. Id. at 1148. The court explained Ospital was not speeding and did not have a

pregnant girlfriend. Id.
40. Campbell, 65 P.3d at 1141-42. The court explained Noxon demanded that

Summers return a letter Noxon wrote to Summers in which Noxon had initially agreed
with Summers' conclusions. Campbell, 65 P.3d at 1141.

41. Campbell, 840 P.2d at 133.
42. Campbell, 840 P.2d at 132 (noting Slusher sued Campbell and the Ospitals);

Slusher v. Ospital, 777 P.2d 437, 439 (Utah 1989) (explaining Slusher's joining Brooks
as a defendant). Brooks was dismissed early from the action. Slusher, 777 P.2d at 439
n. 1.

43. Campbell, 65 P.3d at 1141.
44. Slusher, 777 P.2d at 439.
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At the commencement of the suit, Campbell believed he was not
liable because no one affiliated with the claim had informed him of the
multiple witnesses against him, that the evidence supported the wit-
ness' testimony, or of the possibility he would be legally and wholly
liable for the entire judgment even if he was only partially responsible
for the accident.4 5 In the months leading up to trial, Slusher and the
Ospitals communicated their desire to settle for the policy limits to
State Farm on numerous occasions. 4 6 As trial approached, the Os-
pitals offered to settle with State Farm for less than $25,000 to avoid
the ordeal of reliving their son's death through a lengthy, distressing
trial.4 7 State Farm and Bennett rejected all offers, continually assur-
ing the Campbells that no evidence supported a finding of liability,
there was sufficient insurance to cover any risk, and there was no dan-
ger to Campbell of exposure beyond the policy limits. 48

In June 1983, Slusher settled his claim against the Ospitals.49

Slusher released all claims against Ospital and both parties continued
in the suit against Campbell. 50 The trial commenced and Campbell
heard, for the first time, eyewitness and expert testimony detailing his
role in the accident. 51 The jury found Campbell 100% responsible for
Slusher's claim and the Ospitals' cross-claim. 52 The jury awarded
$200,000 to Slusher, and just under $54,000 to the Ospitals. 5 3 In
shock, the Campbells turned to Bennett whose sole advice was, "[y]ou
may want to put for sale signs on your property to get things mov-
ing."54 State Farm refused to post a supersedeas bond to appeal the
excess portion of the verdict; thus, Slusher and the Ospitals were free

45. Id. at 133-34.
46. Id. at 134.
47. Id.
48. Id. at 133-34.
49. Campbell, 65 P.3d at 1142. Ospital had $130,000 of liability insurance. Id.

Slusher settled for $65,000. Id.
50. Campbell, 65 P.3d at 1142. Campbell argued the settlement was a Mary

Carter agreement. Slusher, 777 P.2d at 439. Classic features of Mary Carter agree-
ments include, but are not limited to: 1) a guarantee limiting the liability of the agree-
ing defendant; 2) the settling party remains in the lawsuit; 3) secrecy as toward the
nonsettling parties and/or judge and jury; 4) a guarantee of minimum recovery to the
plaintiff. Id. See Booth v. Mary Carter Paint Co., 202 So. 2d 8 (Fla. Dist. Ct. App. 1967),
overruled in part by Ward v. Ochoa, 284 So. 2d 385, 388 (Fla. 1973) (detailing Mary
Carter Agreements).

51. Campbell, 840 P.2d at 134.
52. Id. at 134 & n.4.
53. Id. The court provided Slusher's judgment was reduced by $67,000 and the

Ospitals' by $3,000. Campbell, 840 P.2d at 134 & n.7 (quoting Bennett and describing
Campbell as "reeling from the shock of the large verdict against him").

54. Campbell, 65 P.3d at 1142 (quoting Bennet and explaining Bennet made clear
to the Campbells State Farm would not pay the excess portion of the verdict); Campbell,
840 P.2d at 134 (describing Campbell as "reeling from the shock of the large verdict
against him").
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to execute upon their excess judgments against Campbell. 5 5 The
Campbells employed other counsel to appeal the judgment and began
to inventory all of their assets. 56

As a result of the verdict, Campbell's business and social relation-
ships chilled. 57 State Farm used the verdict to encourage local Utah
customers to procure higher policy limits to protect themselves. 5 s In
January 1984, Campbell's new counsel met with counsel for the Os-
pitals and Slusher to discuss settling the excess judgments and to
avoid execution upon the Campbells' assets.5 9 Nearly one year later,
the parties reached an agreement whereby Slusher and the Ospitals
would not execute on the Campbells' assets if the Campbells pursued
a bad faith claim against State Farm.60 Furthermore, the Campbells
agreed to employ Slusher's and the Ospitals' attorneys in the action. 6 1

Slusher and the Ospitals would play a part in all major litigation and
settlement decisions. 62 Any recovery by the Campbells would apply
first to litigation expenses, with the remainder then split between the
parties; Slusher and the Ospitals each receiving 45%, and the
Campbells retaining the remaining 10%.63

In July 1986, the Campbells, Slusher, and the Ospitals joined in
filing a bad faith action against State Farm in the Third District Court
of Salt Lake County, Utah.64 State Farm moved to dismiss declaring
the cause of action would never accrue because State Farm would pay
the entire judgments against the Campbells, plus interest, "the mo-
ment judgment is affirmed on [Campbell's] appeal."6 5 In April 1987,
the court dismissed Slusher and the Ospitals from the action with
prejudice, and dismissed the Campbells' bad faith claim without
prejudice pending the outcome of Campbell's appeal of the excess
judgment.6 6 On June 23, 1989, the Utah Supreme Court affirmed the

55. Campbell, 65 P.3d at 1142. However, the court noted State Farm did appeal
the judgment to the extent of its fifty-thousand dollar liability. Id.

56. Campbell, 840 P.2d at 134.
57. Id.
58. Id.
59. Id. A March 1984 letter confirmed no attempt to execute on Campbell's assets

would be made if the parties reached a settlement. Id. at 135.
60. Campbell, 840 P.2d at 135 & n.8.
61. Campbell, 65 P.3d at 1142.
62. Id.
63. Campbell, 840 P.2d at 135 n.8.
64. Id. at 840 P.2d at 130, 135.
65. Id. State Farm had previously insisted it would only pay the policy limits if the

Utah Supreme Court affirmed the judgments against Campbell. Id. However, in Feb-
ruary 1986, State Farm offered to pay the full amount of the judgments conditioned
upon the Campbells' release of all claims against State Farm. Id. State Farm's offer
was rejected. Id.

66. Campbell, 840 P.2d at 130, 135.
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excess judgments against Campbell. 6 7 State Farm paid Slusher and
the Ospitals more than one month later.68

In August 1989, the Campbells again filed suit against State
Farm in the Third District Court of Salt Lake County, Utah.6 9 The
Campbells claimed bad faith, breach of fiduciary duty, fraudulent mis-
representation, and intentional infliction of emotional distress. 70 The
Campbells argued State Farm improperly investigated the claims
against them, unreasonably refused settlement offers, and fraudu-
lently misrepresented to the Campbells the danger of exposure to the
resulting excess judgments. 7 1 Accordingly, the Campbells sought
damages for attorneys' fees, loss of business, emotional distress, and
physical injury. 72 Additionally, the Campbells claimed State Farm's
egregious conduct justified imposing punitive damages. 73

In April 1990, State Farm moved for summary judgment, arguing
an action for bad faith did not arise while Campbell's excess judg-
ments were on appeal because the judgments were not final. 74 State
Farm further argued no bad faith action accrued because State Farm
paid the entire judgments following affirmance. 75 Therefore, accord-
ing to State Farm, because the Campbells were never exposed to the
excess liability, the Campbells never incurred any legally determina-
ble damages.

76

The Campbells argued their injuries were distinct from the judg-
ments themselves, State Farm's payment of the judgments did not
cure State Farm's earlier conduct, and State Farm's payment served
merely to mitigate one element of the Campbells' damages. 77 The
Campbells further argued State Farm's version of the undisputed
facts was markedly different than theirs because State Farm's memo-
randa omitted facts relevant to the Campbell's claims of misrepresen-

67. Id. Judge Gregory Orme from the Court of Appeals sat for Justice I. Daniel
Stewart, and delivered the opinion of the Court. Slusher, 777 P.2d at 437, 438, 445
(Utah 1989). The court determined the nondisclosure of the Mary Carter Agreement to
the jury was harmless error and did not affect the outcome of the trial. Id. at 445.

68. Campbell, 840 P.2d at 135.
69. Id. at 130, 135, 136.
70. Id. at 135.
71. Id.
72. Id. The Campbells' claim detailed depression, suicidal tendencies, humiliation,

embarrassment, damage to reputation, and physical injuries of high blood pressure and
aggravated Parkinson's disease brought on by stress. Id. at 135-36.

73. Campbell, 840 P.2d at 136.
74. Id.
75. Id.
76. Id.
77. Id. The parties disputed facts relevant to the Campbells' injuries, which were

not relevant to State Farm's payment of the judgment. Id.
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tation. 78 Though State Farm had disputed the Campbells' factual
representations, State Farm nevertheless insisted the disputed facts
were irrelevant because payment precluded the Campbell's bad faith
claim and the Campbells' other causes of action stemmed from the sin-
gle bad faith claim.7 9

The district court ignored the factual dispute and agreed with
State Farm's primary legal theory, thereby granting summary judg-
ment to State Farm in February 1991.80 Judge John Rokich deter-
mined an insurer's unreasonable acts in refusing to settle a claim
against an insured were irrelevant to an action for bad faith if the
insurer ultimately paid the final judgment to satisfy the claim against
the insured.8 1 Following State Farm's reasoning, the court then de-
termined the Campbells had no bad faith cause of action and granted
relief to State Farm for the rest of the claims.8 2

The Campbells appealed to the Utah Supreme Court, which
transferred the case to the Utah Court of Appeals.8 3 Judge Gregory
Orme, writing for the majority, reversed and remanded the district
court's decision.8 4 The court of appeals agreed with the Campbells,
noting State Farm's payment of the excess judgments mitigated a por-
tion of the Campbells' damages.8 5 The court of appeals further agreed
with the Campbells' argument that they suffered other legally deter-
minable damages which the eventual payment of the excess judgment
had not cured.86

First, the court of appeals determined that, when an insurer de-
cides whether to take a case to trial or accept a settlement offer on a
claim, the insurer owed a duty to the insured to accept a settlement
within the policy limits when it appeared likely a trial would produce
an excess verdict.8 7 The court of appeals applied a higher duty to the
insurer to zealously protect the interests of the insured because the
insured gave up any right to negotiate for itself.8 8 The court of ap-
peals noted, as a result of this fiduciary duty, a breach of this duty

78. Campbell, 840 P.2d at 136. The Campbells' argued all of the disputed issues of
material fact required overruling the motion for summary judgment. Id.

79. Campbell, 840 P.2d at 136. State Farm contended the other causes of action
listed in the complaint were simply differing damages theories arising from State
Farm's non-settlement of the claims against Campbell. Id.

80. Campbell, 840 P.2d at 136.
81. Id. at 130, 136.
82. Campbell, 65 P.3d at 1142.
83. Id. at 1134, 1142.
84. Campbell, 840 P.2d at 130, 132, 143. Judge Orme also wrote the majority opin-

ion for the Utah Supreme Court in Slusher. Slusher, 777 P.2d at 437, 438.
85. Campbell, 840 P.2d at 137.
86. Id.
87. Id. at 138.
88. Id.
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gave rise to a tort cause of action to determine the reasonableness of
the insurer's conduct.8 9 The court of appeals stated the amount of the
excess judgment itself, damages for injury to reputation or credit rat-
ing, emotional distress, and punitive damages were all recoverable. 90

The court of appeals maintained while payment of the judgment miti-
gated the insured's damages, payment did not retroactively negate
other damages already sustained.9 1 Therefore, the court of appeals
reasoned State Farm had framed its duty too narrowly, converting its
contract with Campbell to merely one of indemnification, and the
proper focus should have been on the reasonableness of State Farm's
choice to reject settlement offers and proceed to trial. 92

Next, the court of appeals determined many disputed facts existed
which could lead a jury to conclude State Farm performed in bad
faith. 93 Specifically, the court of appeals noted Slusher and the Os-
pitals repeatedly offered to settle either at or below the policy limit
and State Farm flatly rejected those offers. 94 The court of appeals
reasoned the Campbells could attempt to prove their damages in court
because the parties disputed whether State Farm ignored Summers'
recommendations, never apprised the Campbells of the evidence sup-
porting Summers' conclusions, and withheld from the Campbells the
potential exposure to an excess judgment. 95 The court of appeals
stated neither the payment of the judgment nor the existence of the
agreement with Slusher and the Ospitals weakened the Campbells'
tort claim, though the agreement would be relevant to the length of
time the Campbells suffered damages. 9 6 The court of appeals con-
cluded the decision focused on the failure to settle the claim rather
than the failure to pay the judgment immediately, which afforded the
Campbells an action for breach of the covenant of good faith and fair
dealing.97 Thus, the Campbells were free to pursue any other causes
of action derived from State Farm's conduct. 98

On remand, to the district court, Judge William Bohling denied
State Farm's attempt to introduce the settlement agreement, but did
bifurcate the trial on State Farm's motion.9 9 The trial court agreed
with State Farm's argument that a bifurcated trial could save sub-

89. Id. at 138-39.
90. Id. at 139.
91. Id.
92. Id. at 139-40, 141.
93. Id. at 141.
94. Id.
95. Id. at 141-42.
96. Id.
97. Id. at 143.
98. Id.
99. Campbell, 65 P.3d at 1134, 1142.
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stantial resources.10 0 The court determined if the first phase did not
establish State Farm's liability, the second phase determining dam-
ages and involving a lengthy trial addressing State Farm's corporate
practices and policies would be unnecessary. 10 1

In the first phase, the jury found State Farm's decision not to set-
tle was unreasonable and was in bad faith because of the great likeli-
hood of an excess judgment against Campbell. 10 2 The trial court had
imposed on the Campbells stringent evidentiary restrictions on the ev-
idence presented to the jury. 10 3 Thus, the jury based its decision on
the evidence dealing specifically with State Farm's handling of the
Campbells' claim, without considering State Farm's general claims-
handling procedures. 104

In the second phase, State Farm argued its refusal to settle was
an honest mistake, neither warranting punitive damages nor support-
ing damages for bad faith, fraud, or intentional infliction of emotional
distress. 10 5 The Campbells introduced evidence which demonstrated
State Farm's decision was not rooted in a mistaken lapse of judgment,
but in a nationwide scheme to maximize profits by capping payouts on
claims. 10 6 State Farm had labeled the scheme its "Performance, Plan-
ning, and Review" ("PP&R") policy.' 0 7 The Campbells argued State
Farm used the PP&R policy to target insureds across the nation based
on age, economic status, gender, and race in its fraudulent prac-
tices.1 08 The trial court admitted extensive evidence surrounding the
PP&R policy to determine whether State Farm's handling of the
Campbells' case was intentional and not the result of "honest
mistake."1 0 9

The jury returned a verdict for the Campbells, awarding $2.6 mil-
lion in compensatory damages and $145 million in punitive dam-
ages. 1 10 Although the trial court denied State Farm's motions for
judgment notwithstanding the verdict and a new trial, the court or-
dered a remittur to $1 million in compensatory damages and $25 mil-
lion in punitive damages."1 The trial court reduced the award based
solely on the factor that the ratio between compensatory and punitive

100. Id. at 1156.
101. Id.
102. Id. at 1142.
103. Id. at 1156.
104. Id.
105. Id. at 1142, 1143.
106. Id. at 1143.
107. Id.
108. Id. at 1148.
109. Id. at 1143.
110. Id. The jury divided the compensatory award, giving $1.4 million to Curtis

Campbell and $1.2 million to Inez Preece Campbell. Id. at 1143 n.4.
111. Campbell, 65 P.3d at 1143.
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damages appeared too disparate under a prior decision of the Utah
Supreme Court. 112

State Farm and the Campbells appealed the trial court's decision
to the Utah Supreme Court.1 13 State Farm argued the punitive dam-
age award was excessive under both Utah and federal law, and the
trial court had improperly admitted evidence of State Farm's other
acts under Utah Rule of Evidence section 404(b). 1 14 The Campbells
argued the trial court had disproportionately weighted the ratio factor
and Utah law permitted a higher award of punitive damages in their
case. 115

Following precedent, Justice Christine Durham, writing for the
Utah Supreme Court, first considered the same seven factors the trial
court examined to support the award of punitive damages. 1 16 The
Utah Supreme Court listed the factors to include: 1) the comparative
wealth of the defendant; 2) the nature of the asserted misconduct; 3)
the surrounding facts and circumstances of the conduct; 4) the effects
of the conduct on the plaintiff and others; 5) the probability of the mis-
conduct recurring; 6) the relationship between the parties; and 7) the
ratio of the punitive damages award to the compensatory damages
award. 117 The Utah Supreme Court then reviewed the trial court's
conclusions under a de novo standard of review. 118

Applying the first factor, the court determined State Farm's enor-
mous wealth and the need for a larger award to attract the attention

112. Id. at 1146. The trial court examined Crookston v. Fire Insurance Exchange,
817 P.2d 789 (Utah 1991), in which the Utah Supreme Court stated, "punitive damage
awards beyond a 3 to 1 ratio to actual damages have seldom been upheld.., where the
award is over $100,000 we have indicated some inclination to overturn awards having
ratios less than 3 to 1." Id. at 810. However, the trial court stated "[tiwenty-five million
may be viewed as artificially low in that it does not capture the full amount of harm
done to the Campbells as a result of State Farm's misconduct." Campbell, 65 P.3d at
1146.

113. Campbell, 65 P.3d at 1145.
114. Id. at 1146, 1152, 1155, 1156. Utah Rule of Evidence 404(b) states in pertinent

part:
Evidence of other crimes, wrongs or acts is not admissible to prove the charac-
ter of a person in order to show action in conformity therewith. It may, how-
ever, be admissible for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or
accident.

UTAH R. EVID. § 404(b).
115. Campbell, 65 P.3d at 1146.
116. Id.
117. Id. See Crookston, 817 P.2d at 808 (announcing the seven factors considered

when assessing the amount of punitive damages to be awarded).
118. Campbell, 65 P.3d at 1146. The court commended the trial judge for his "metic-

ulous, extensive, and very thorough written findings of fact and conclusions of law...."
including twenty-eight pages of findings dealing with State Farm's conduct. Campbell,
65 P.3d at 1145, 1147-48.
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of State Farm executives supported the verdict. 119 Under the second
factor, the court declared State Farm deliberately and systematically
cheated its customers through the PP&R policy. 120 Furthermore, the
court detailed how State Farm rewarded agents who falsified docu-
ments and claims adjusters who paid out less than the preset monthly
caps for claims, targeted those it believed would not challenge State
Farm or take legal action, and how State Farm attempted to destroy
and conceal any documents related to the PP&R policy. 12 1 The court
added State Farm harassed and intimidated witnesses from the
trial.122 The court reasoned all of these actions from State Farm
demonstrated a pattern of deceit and trickery, which the court main-
tained supported a higher punitive award. 123

Under the third factor, the court explained State Farm's argu-
ment that the Campbells, Ospitals, and Slusher were conspiring
against State Farm for financial gain reinforced the verdict because
without the so-called conspiracy, State Farm could have continued in
its wrongdoings, escaping scrutiny and punishment in the pursuit of
profit.12 4 Applying the fourth factor, the court reasoned State Farm
had forced the Campbells to live under constant threat of losing their
assets, caused direct harm to their physical and mental well-being,
and State Farm's conduct affected countless other Utah customers. 12 5

Thus, under the fifth factor, the court reasoned because State Farm's
misconduct toward Utah customers for over two decades stemmed
from its commitment to the PP&R policy, State Farm was likely to
continue its conduct given State Farm's absence of remorse for its ac-
tions and lack of credible evidence State Farm would cease the mis-

119. Campbell, 65 P.3d at 1147. The court calculated State Farm had $54.75 billion
in assets in 1995, with a $9.3 million surplus accumulating daily. Id. As such, the court
determined a 1% award equaled $547.5 million, the remitted award of $25 million
equaled .0457%, and a $145 million award equaled 0.26%-of-one-percent of State Farm's
accumulated wealth. Id. Furthermore, the court noted a previous $100 million punitive
damage award was never reported to corporate headquarters. Id.

120. Campbell, 65 P.3d at 1148.
121. Id.
122. Id. The court noted State Farm prepared an eighty-eight page report on a wit-

ness' personal life, at one point paying a hotel maid to reveal whether the claimant had
overnight guests in her room. Id.

123. Campbell, 65 P.3d at 1149.
124. Id. at 1149. The court expressed concern over State Farm's refusal to admit

any wrongdoing whatsoever and that State Farm was "proud" of its handling of the
Campbell's case. Id.

125. Campbell, 65 P.3d at 1149, 1150. The court noted State Farm's conduct cor-
rupted its own employees, forcing them either to use deceptive practices or forfeit their
jobs. Id. The court determined these actions increased profits, creating a market ad-
vantage for State Farm. Id. at 1150. The court explained this advantage pressures
other companies to engage in the same conduct, producing a national ripple effect. Id.
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conduct.126 The court noted State Farm argued at trial that it
"obsoleted" the PP&R policy in 1992 and 1994, but the Campbells' evi-
dence demonstrated State Farm was still following the policy at the
time of trial.127

The court applied the sixth factor, noting State Farm's fiduciary
duty to the Campbells produced a higher level of accountability and,
when added to the Campbells' reliance on State Farm's false represen-
tations, justified a substantial punitive damage award. 128 Under the
seventh factor, the court stated State Farm's willful, malicious, and
fraudulent dealings towards the Campbells and other Utah customers
warranted an award with a higher ratio of punitive to compensatory
damages because the other factors sustained the higher award and no
hard and fast cap existed under Utah law. 129 Thus, the court held the
trial court correctly analyzed the first six factors, but concluded the
trial court erred in ordering a remittur based solely on the ratio
factor. 130

Turning to federal law, the Utah Supreme Court examined the
decision of the trial court under the United States Supreme Court's
decision in BMW of North America, Inc. v. Gore,13 1 which had an-
nounced three guideposts for reviewing punitive damages awards. 13 2

The Utah Supreme Court listed the guideposts to include: 1) the mea-
sure of reprehensibility of the defendant's conduct; 2) the ratio be-
tween compensatory and punitive damages; and 3) a comparison
between the punitive award and the civil and criminal penalties avail-
able for comparable misconduct. 13 3 The Utah Supreme Court deter-
mined the first federal guidepost mirrored the second and third
factors of the Utah test and incorporated its earlier analyses of those

126. Campbell, 65 P.3d at 1150. The court noted State Farm's chief evidence of pen-
itence was its regional vice president for Utah sending "peace of mind" letters to cus-
tomers stating State Farm would protect them from exposure to third-parties. Id. The
court explained the letters were drafted and sent after the regional vice president had
visited trial counsel to prepare his testimony for the Campbells' case. Id.

127. Campbell, 65 P.3d at 1150.
128. Id. at 1151. The court noted State Farm's assurances of security to the

Campbells caused Inez Campbell to transfer some of her separate property into joint
ownership with Curtis Campbell after the accident. Id.

129. Campbell, 65 P.3d at 1151-52. The court noted it had previously upheld an
award with a higher ratio based on the reprehensibility of the conduct. Id. at 1151. The
court explained setting or capping specific ratios would lead companies to carefully cal-
culate the cost/benefit ratio of misconduct and determine courses of action accordingly.
Id.

130. Campbell, 65 P.3d at 1152.
131. 517 U.S. 559 (1996).
132. Id. at 1152, 1153, 1154, 1155. See BMW of North America, Inc. v. Gore, 517

U.S. 559, 574-75 (1996) (announcing three guideposts to review punitive awards).
133. Campbell, 65 P.3d at 1152, 1154. See Gore, 517 U.S. at 574-75 (listing the

three guideposts).

20041



CREIGHTON LAW REVIEW

factors, concluding State Farm's conduct satisfied the federal repre-
hensibility guidepost. 13 4

The Utah Supreme Court then considered the second guidepost
and determined reasonable justification existed for a high ratio be-
tween compensatory and punitive damages because of the exceptional
facts and circumstances of the case.1 3 5 The Utah Supreme Court rea-
soned State Farm's extraordinary misconduct was consistent corpo-
rate policy and, when compounded with the likelihood its scheme
would result in few penalties, produced a legitimate punitive damage
award.13 6 The Utah Supreme Court noted the Gore Court had simi-
larly rejected any simple mathematical formulas or bright-line consti-
tutional tests for determining the reasonableness of an award.' 37 The
Utah Supreme Court explained to protect the public from a large, pow-
erful corporation's harmful and fraudulent conduct, the threat of suffi-
ciently severe sanctions was necessary. 138 The Utah Supreme Court
noted that a prior $100 million punitive award against State Farm
from Texas did not get reported to State Farm's corporate headquar-
ters, nor, was there ever a policy in place for reporting punitive
awards.13 9 The Utah Supreme Court determined that if the threat of
severe sanctions was unavailable because executives failed to regard
the consequences of misconduct, punitive damages would no longer
serve to punish or deter. 14° The Utah Supreme Court then reiterated
the specific facts of the case reasonably justified the large punitive
damage award because Gore did not require reducing the award based
on a high ratio between compensatory and punitive damages.' 4 '

The Utah Supreme Court analyzed the third guidepost and de-
scribed the penalties under Utah law for punishing State Farm's
fraudulent conduct to include: a $10,000 fine for each act of fraud; re-
nunciation of its business license; dissolution of its Utah operations;
disgorgement of all illicit profits gained from the PP&R policy along
with a fine of twice the value of those profits; public acknowledgment
of its officers' fraud convictions; and imprisonment for any officer con-
victed of fraud.142 The Utah Supreme Court concluded Gore dictated

134. Campbell, 65 P.3d at 1152.
135. Id. at 1154.
136. Id. State Farm had projected its actions under the PP&R policy would be chal-

lenged in at most 1 out of 50,000 cases. Respondent's Brief at 24, State Farm Mut.
Auto. Ins. v. Campbell, 123 S. Ct. 1513 (2003) (No. 01-1289). State Farm derived this
figure and used it to train employees to deny claims because of State Farm's superior
wealth and bargaining position. Id.

137. Campbell, 65 P.3d at 1152.
138. Id. at 1153.
139. Id.
140. Id.
141. Id. at 1154.
142. Id. at 1154, 1155.
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these authorized legislative penalties set the benchmark for compari-
son to the punitive damages award. 14 3 The Utah Supreme Court
noted the enormity of the range of potential penalties and concluded
the third guidepost justified the large punitive damages award. 144

Thus, having analyzed both state and federal law, the Utah Supreme
Court vacated the remittur order and reinstated the $145 million pu-
nitive damage award. 14 5

Next, the Utah Supreme Court approved the trial court's decision
to admit evidence related to the PP&R policy as evidence of State
Farm's motive for its misconduct when determining appropriate com-
pensatory and punitive damages. 14 6 The court noted Utah Rule of Ev-
idence section 404(b) controlled the admission of the evidence and
determined the Campbells offered the evidence of State Farm's other
acts for the proper purpose of rebutting State Farm's defense of honest
mistake. 14 7 The court maintained the trial court did not abuse its dis-
cretion in ruling the evidence of other acts was both relevant and had
a probative value which outweighed any potential prejudice. 148 Addi-
tionally, the court pointed to State Farm's insistence on a bifurcated
trial due to State Farm's argument acknowledging a second phase
would deal with State Farm's corporate policies and practices. 14 9 The
court then explained the relevant inquiry in the second phase was the
cause of the Campbells' harm.150 The court recognized without evi-
dence of the PP&R policy and the practices flowing from the policy,
the Campbells could not prove the cause of their harm. 15 1 The court
determined any other evidence tending to prove the existence and spe-
cifics of the scheme was admissible as part and parcel of the PP&R
policy. 15 2 Furthermore, the court stated ample evidence demon-
strated how the Campbells could have suffered injuries when faced
with the prospect of losing their assets due to State Farm's conduct
before, during, and after the trial which had resulted in a verdict five-
times above their policy limit.153 Accordingly, the court held the trial

143. Id. at 1155.
144. Id. at 1154, 1155.
145. Id. at 1155.
146. Id. at 1158.
147. Id. at 1156, 1157.
148. Id. at 1158, 1159.
149. Id. at 1156.
150. Id. at 1159.
151. Id.
152. Id. at 1156.
153. Id. at 1166. The court overturned a prior decision which had not allowed for

recovery of emotional distress damages in a fraud claim and affirmed both pecuniary
and nonpecuniary damages were allowed for fraud. Id. at 1164, 1165.
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court properly admitted other acts evidence of State Farm's claims
handling practices in the second phase.15 4

After the decision of the Utah Supreme Court, State Farm peti-
tioned the United States Supreme Court for a writ of certiorari. 155

The Court granted certiorari to consider the question of whether a
$145 million punitive damages award was excessive and violated the
Due Process Clause of the Fourteenth Amendment to the United
States Constitution when compensatory damages were $1 million. 156

Justice Anthony Kennedy, writing for the majority, declared the prin-
ciples announced in Gore made the case "neither close nor difficult"
and reversed and remanded the decision of the Utah Supreme
Court.

157

First, the Court recognized punitive damages were proper to fur-
ther the legitimate state interest of punishing unlawful conduct and
deterring future misconduct.1 58 Noting that each state retained con-
trol over the imposition of punitive damages, the Court maintained
constitutional limitations applied. 159 The Court stated under the Due
Process Clause of the Fourteenth Amendment, tortfeasors were free
from grossly excessive or arbitrary punishments. 160 The Court ex-
plained when an award was grossly excessive it did not further a legit-
imate state interest and instead became an arbitrary deprivation of
property. 161 The Court expressed concern over the imprecision a deci-
sionmaker uses to determine when and how much punitive damages
to award because due process forbids arbitrariness as obstructive to
the ordering of behavior.' 62 The Court characterized as impediments
to juries assessing punitive damages: the admission of evidence, the
relevancy of the evidence versus its prejudicial effect, and the ineffec-
tiveness of limiting instructions confronting the factfinder in weighing
the evidence.16 3 The Court declared stringent appellate review as-

154. Campbell, 65 P.3d at 1171-72.
155. State Farm Mut. Auto. Ins. v. Campbell, 535 U.S. 1111 (2002).
156. State Farm, 123 S. Ct. at 1517. U.S. CONST. amend. XIV, § 1 provides in perti-

nent part:
All persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privi-
leges or immunities of the citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

U.S. CONST. amend. XIV, § 1.
157. State Farm, 123 S. Ct. at 1521, 1526.
158. Id. at 1519.
159. Id.
160. Id. at 1519-20.
161. Id. at 1520.
162. Id.
163. Id.
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sured a basis in applicable law, as opposed to the whim of the deci-
sionmaker, when awarding punitive damages.' 6 4

Next, the Court turned to the three guideposts announced in Gore
and first addressed the degree of reprehensibility of State Farm's con-
duct.1 65 The Court stated State Farm's conduct "merits no praise,"
acknowledged State Farm's conduct justified awarding punitive dam-
ages, but instead framed the case as having provided the platform to
expose and punish State Farm for its nationwide policies and not
solely for its treatment of the Campbells. 16 6 The Court added the
Utah Supreme Court used the Campbells' evidence to justify the ex-
traterritorial punishment of State Farm's unsavory conduct and re-
jected the Campbells' argument that they correctly offered the
evidence to demonstrate State Farm's motive in handling the
claim. 16 7 The Court agreed with the Campbells that out-of-state con-
duct had probative value when demonstrating intent and determining
liability for the same conduct in a state where it was tortious. 16s How-
ever, the Court could not find the necessary nexus between the harm
the Campbells suffered and State Farm's out-of-state conduct. 16 9 The
Court determined rather than the specific conduct directed at the
Campbells, the evidence of State Farm's other acts had been the basis
for the large award.' 70 The Court maintained the Utah Supreme
Court adjudicated the merits of all other possible claims against State
Farm and cloaked its decision in the guise of reprehensibility analy-
sis.i 7 1 The Court opined this created the possibility of multiple puni-
tive damage awards for the same conduct where the first award would
not preclude other claimants. 172 Thus, the Court declared State
Farm's conduct toward the Campbells was the only relevant conduct
in the reprehensibility analysis and the Campbells showed no other
conduct from State Farm similar to the conduct which harmed
them.

173

Analyzing the second guidepost, the Court maintained no bright-
line ratio for punitive damage awards existed, and again declined to
impose one.' 74 However, the Court stated, in practicality, few awards
of compensatory and punitive damages with ratios exceeding single

164. Id. at 1520-21.
165. Id. at 1521.
166. Id.
167. Id. at 1522, 1523.
168. Id. at 1522.
169. Id. at 1522, 1523.
170. Id. at 1523, 1524.
171. Id. at 1523.
172. Id.
173. Id. at 1524.
174. Id.
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digits would satisfy due process when those ratios exceeded single dig-
its "to a significant degree."1 75 The Court stated historically preferred
sanctions to deter and to punish ranged between two-to-one and four-
to-one.1 7 6 The Court characterized these ratios as "instructive.' 7 7

The Court maintained these ratios demonstrated the "obvious," single-
digit multipliers more likely complied with due process while achiev-
ing the state objectives of deterrence and punishment. 178 The Court
announced where compensatory damages were substantial, a ratio be-
yond one-to-one may violate due process; but, particularly egregious
acts producing small amounts of economic damage may support
awards in excess of single-digit ratios. 179

The Court then established that a presumption of invalidity arose
against the punitive award based on the 145-to-1 ratio of punitive to
compensatory damages.18 0 The Court stated the compensatory award
of $1 million was substantial and fashioned complete relief for the
Campbells' year-and-a-half of emotional distress because the Court
determined the Campbells suffered minor economic injuries only, and
the Court claimed the Campbells suffered no physical injuries. 18 1 The
Court reasoned the compensatory award was compensation for the
outrage and humiliation the Campbells suffered and proposed puni-
tive damages often included punishment for these injuries.'8 2 Thus,
the Court maintained the punitive damage award duplicated damages
already compensated. 183

The Court also dismissed the Utah Supreme Court's treatment of
the unreported $100 million punitive damages award against State
Farm from Texas as improperly located in the Utah Supreme Court's
ratio analysis.' 8 4 The Court determined the award belonged under
the reprehensibility guidepost, was only marginally relevant, and was
dissimilar out-of-state conduct.' 8 5 The Court also opined any adverse
effects on other Utah customers appeared to be minor because the

175. Id.
176. Id. See Pacific Life Ins. Co. v. Haslip, 499 U.S. 1, 23-24 (1990) (noting the puni-

tive award was more than four times the compensatory damages and stating the award
"may be close to the line" and "did not cross the line of constitutional impropriety); Gore,
517 U.S. at 581 (noting the Court's decision in Haslip as concluding a punitive award
four times greater than compensatory damages "might be 'close to the line'").

177. State Farm, 123 S. Ct. at 1524.
178. Id.
179. Id.
180. Id.
181. Id. at 1524-25.
182. Id. at 1525.
183. Id.
184. Id.
185. Id. The Court reasoned the award was marginally relevant because the case

produced no final judgment and was settled for a fraction of the verdict. Id.
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Campbells had not directed the Court to evidence which demonstrated
harm to people in Utah other than those involved in the Campbells'
case.

186

Furthermore, the Court rejected the Utah Supreme Court's judg-
ment that State Farm's wealth justified the Campbells' award.18 7 The
Court refused to tie State Farm's wealth to the harm the Campbells
suffered.' 8 8 The Court noted wealth provided an open-ended basis to
inflate awards against wealthy defendants.' 8 9 The Court finished its
ratio analysis, opining consideration of a defendant's wealth was not
inappropriate or unlawful, but that wealth could not support a puni-
tive award which had failed reprehensibility analysis.190

Lastly, the Court noted the third guidepost compared the punitive
award to the civil and criminal penalties available for the misconduct;
however, the Court diminished the importance of the potential crimi-
nal penalties to the analysis. 19 1 The Court stated although the exis-
tence of the criminal penalty bore on the seriousness a state attached
to a wrongful act, the penalty was less helpful in a civil suit because
criminal penalties required overcoming a higher standard of proof and
other heightened protections. 192 The Court reasoned punitive dam-
ages did not substitute for the criminal process and facing a possible
criminal penalty did not automatically sustain a punitive damages
award. 193

The Court then specified the most relevant civil penalty under
Utah law was a $10,000 fine for an act of fraud, which represented the
penalty for the wrong done to the Campbells.19 4 The Court stated the
punitive award was unjustified because the $145 million award
dwarfed the penalty the Court considered relevant. 195 The Court ob-
served the Utah Supreme Court had merely speculated State Farm
could also have its Utah license revoked, its profits disgorged, and its
executives imprisoned.' 9 6 Instead, the Court related these penalties
to the nationwide scheme the Court earlier characterized as dissimilar
out-of-state evidence and stated the Utah Supreme Court's analysis of
the third guidepost did not justify the award. 197

186. State Farm, 123 S. Ct. at 1525.
187. Id. The Court also rejected the Utah Supreme Court's decision to reinstate the

award based on the premise State Farm would be punished rarely. Id.
188. State Farm, 123 S. Ct. at 1525.
189. Id.
190. Id.
191. Id. at 1526.
192. Id.
193. Id.
194. Id. The Court determined not to "dwell long" on the third guidepost. Id.
195. State Farm, 123 S. Ct. at 1526.
196. Id.
197. Id.
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In sum, the Court reiterated the Campbells' substantial award
compelled a punitive award in the Campbells' case at or near a one-to-
one ratio.' 98 The Court then characterized the $145 million award as
unreasonable and disproportionate to State Farm's conduct. 199 Thus,
the Court determined the award arbitrarily deprived State Farm of its
property and reversed and remanded the decision of the Utah Su-
preme Court.20 0

Justice Clarence Thomas, Justice Antonin Scalia, and Justice
Ruth Bader Ginsburg each filed a separate dissent.2 0 1 Justice
Thomas emphasized a continuing position which maintained that the
Constitution placed no limit on the size of punitive damages
awards. 20 2 Justice Scalia agreed, adding the punitive damages juris-
prudence flowing out of Gore was incapable of principled applica-
tion.20 3 Accordingly, Justice Scalia advocated that Gore should not
receive stare decisis effect.20 4

Justice Ruth Bader Ginsburg also dissented, arguing both the
Gore Court and the State Farm Court ventured into territory typically
reserved to the states.20 5 Justice Ginsburg proposed the Court had
substituted its own judgment for the judgment of the Utah
lawmakers, asserting state legislators could place caps on punitive
damages awards.20 6 Justice Ginsburg noted the Court was working
alone in the field, unaided by either the federal district courts or
courts of appeals. 20 7

Justice Ginsburg stressed the Court had left out significant detail
in its own reprehensibility analysis which supported the jury's finding
the PP&R policy directly affected the Campbells. 20 8 Justice Ginsburg
described credible evidence which demonstrated how the policy regu-
larly harmed Utah residents by advocating the use of tactics such as
falsifying documents to attack the character and reputation of claim-
ants and committing dishonest acts in an effort to knowingly under-
pay claims.20 9 Justice Ginsburg detailed how the evidence contained
in State Farm's Excess Liability Handbook, printed before Campbell's

198. Id. The Court reasoned the compensatory award already contained the puni-
tive elements of compensating the Campbells' humiliation and outrage. Id. at 1525,
1526.

199. State Farm, 123 S. Ct. at 1525, 1526.
200. Id.
201. Id. at 1526, 1527.
202. Id. at 1526 (Thomas, J., dissenting).
203. Id. (Scalia, J., dissenting).
204. Id. (Scalia, J., dissenting).
205. Id. at 1527 (Ginsburg, J., dissenting).
206. Id. (Ginsburg, J., dissenting).
207. Id. (Ginsburg, J., dissenting).
208. Id. (Ginsburg, J., dissenting).
209. Id. at 1528 (Ginsburg, J., dissenting).
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accident, commanded adjusters to falsely create self-serving docu-
ments and to omit or destroy documents indicating liability.2 10 Jus-
tice Ginsburg connected State Farm's systematic efforts to destroy any
evidence proving the existence of the PP&R policy to efforts which sti-
fled the Campbells during discovery proceedings. 2 1 1 Justice Ginsburg
determined State Farm's policies and practices guided the handling of
the Campbells' case and were responsible for the harm the Campbells
suffered.

2 12

Justice Ginsburg decided a nexus existed between State Farm's
actions and the Campbells' harm because the overarching PP&R pol-
icy caused repeated misconduct of the type which harmed the
Campbells. 2 13 Justice Ginsburg maintained once the similarities
demonstrated a connection between State Farm's nationwide miscon-
duct and the misconduct affecting the Campbells, shrinking reprehen-
sibility analysis and limiting it specifically to the Campbells became
impossible, as the majority had done.2 14 Therefore, Justice Ginsburg
argued the judgment of the Utah Supreme Court should remain
undisturbed.

2 15

BACKGROUND

A. THE SUPREME COURT DEFERS To STATE LAW AND REFUSES To
CREATE A FEDERAL TEST To REVIEW PUNITIVE DAMAGES

AWARDS FOR EXCESSIVENESS

In Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal,
Inc.,216 the United States Supreme Court held the Excessive Fines
Clause of the Eighth Amendment did not apply to limit a punitive
damages award in suits between private parties. 2 17 In Browning-Fer-
ris, Kelco Disposal Inc. ("Kelco") sued Browning-Ferris Industries
("BFI") in the United States District Court for the District of Vermont
alleging BFI violated antitrust law by attempting to monopolize a por-
tion of the Burlington, Vermont, waste disposal market and tortiously
interfering with Kelco's existing contractual relations. 2 18 BFI oper-
ated a nationwide trash collection and disposal business and entered

210. Id. (Ginsburg, J., dissenting).
211. Id. at 1529 (Ginsburg, J., dissenting).
212. Id. at 1529, 1530 (Ginsburg, J., dissenting).
213. Id. at 1530, 1531 (Ginsburg, J., dissenting).
214. Id. at 1530 (Ginsburg, J., dissenting).
215. Id. at 1531 (Ginsburg, J., dissenting).
216. 492 U.S. 257 (1989).
217. Browning-Ferris Indus. of Vermont, Inc. v. Kelco Disposal Inc., 492 U.S. 257,

260 (1989). The Eighth Amendment of the United States Constitution states, "Exces-
sive bail shall not be required, nor excessive fines imposed, nor cruel and unusual pun-
ishment inflicted." U.S. CONST. amend. VIII.

218. Browning-Ferris, 492 U.S. at 261.
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the Burlington market in 1973.219 Between 1976 and 1980, BFI was
the sole provider of "roll-off' waste collection services in Burlington. 2 20

In 1980, Joseph Kelley left BFI to start Kelco and to compete with BFI
for Burlington's roll-off business. 22 1 Kelco experienced immediate
success and BFI's corporate management responded by ordering a
price cut of 40%.222 By 1985, Kelco had claimed 56% of the roll-off
market, and BFI had sold out to a third-party, leaving the Burlington
market to Kelco and BFI's buyer. 2 2 3

At trial, when the jury found BFI liable on the antitrust and tort
claims, Judge Franklin Billings instructed the jury to award punitive
damages on the state tort claims if clear and convincing evidence
demonstrated BFI's conduct was intentional, outrageous, willful and
wanton, or reckless. 22 4 The district court also instructed the jury, in
determining a punitive damages award, to consider: BFI's character,
the nature of BFI's acts, and BFI's financial position. 225 The jury
awarded $51,146 in compensatory damages for the federal antitrust
and state tort claims and $6 million in punitive damages for the state
tort claim.2 26 BFI then moved for a new trial, judgment notwith-
standing the verdict, or in the alternative, for a remittur. 22 7 The dis-
trict court denied these motions, and awarded treble damages to Kelco
of $153,438 along with $212,500 for attorneys' fees and costs for the
antitrust claim, or in the alternative, just over $6 million for the state
law claims, which included compensatory and punitive damages. 2 28

The district court ordered Kelco to choose either the federal or the
state remedy. 229

BFI appealed the decision of the district court to the United
States Court of Appeals for the Second Circuit arguing either for re-

219. Id. at 260.
220. Id. The Court explained roll-off waste collection occurs primarily at both large

industrial and construction sites, and involves larger trucks, compactors, and dump-
sters than those typically used. Id. at n.1.

221. Browning-Ferris, 492 U.S. at 260. The Court noted Kelley had been the district
manager for BFI since 1973. Id.

222. Browning-Ferris, 492 U.S. at 260. BFI's Regional Vice President had in-
structed Kelley's replacement to "Put [Kelley] out of business. Do whatever it takes.
Squish him like a bug." Id. at 260-61.

223. Browning-Ferris, 492 U.S. at 261.
224. Id.
225. Id. at 261-62.
226. Id. at 262.
227. Id.
228. Id. The court calculated the state awards to $6,066,082.74, but did not explain

the figure. See Browning-Ferris Indus. of Vermont, Inc. v. Kelco Disposal Inc., 492 U.S.
257, 262 (1989) (for lack of explanation as to the $66,082.74 discrepancy between
awards).

229. Kelco Disposal Inc. v. Browning-Ferris Indus. of Vermont, Inc., 845 F.2d 404,
407 (2d Cir. 1988) affd, 492 U.S. 257, 280 (1989).
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versal or remittur of the punitive damages award because the evi-
dence insufficiently supported the jury's verdict, the trial court
erroneously instructed the jury, and the award of punitive damages
was excessive under the Eighth Amendment.2 30 Judge Joseph Mc-
Laughlin authored the opinion for the Second Circuit and concluded
the jury's punitive damage award fit within the limits of Vermont law
and affirmed the decision of the district court ordering Kelco to choose
its relief.23 1 The Second Circuit stated Vermont law afforded wide lat-
itude to the jury's determination when a defendant acted maliciously
because Vermont courts refused to impose a "mystical" ratio between
compensatory and punitive damage awards. 23 2 The Second Circuit
added that due to the imprecise nature of awarding punitive damages,
Vermont courts would intrude upon a punitive damages award only
when the award appeared manifestly and grossly excessive. 23 3 The
Second Circuit reasoned Vermont law justified the award because BFI
willfully and deliberately plotted to drive Kelco out of the market, and
the award amounted to a miniscule proportion of BFI's revenues, net
worth, and net income for the year.2 34 The Second Circuit rejected
BFI's attempt to apply the Eighth Amendment, noting the case was
civil in nature and the award was not unconstitutionally excessive be-
cause of BFI's conduct and financial position. 23 5 BFI petitioned the
United States Supreme Court for a writ of certiorari, which the Court
granted to consider whether the Eighth Amendment's Excessive Fines
Clause applied to a civil jury's award of punitive damages, and if so,
whether the $6 million award was excessive in BFI's case.2 3 6

The United States Supreme Court affirmed the judgment of the
Second Circuit, holding the Excessive Fines Clause contained in the
Eighth Amendment did not apply in civil suits between private parties
which resulted in punitive damages awards. 23 7 Justice Harry Black-
mun, writing for the majority, reasoned the history and purpose of the
Eighth Amendment did not suggest it applied to causes of action
where the state neither prosecuted the suit nor claimed any right to

230. Browning-Ferris, 845 F.2d at 404, 407.
231. Id. at 409-10, 411.
232. Id. at 409-10.
233. Id. at 409, 410.
234. Id. at 410. The Second Circuit explained the $6,000,000 award amounted to

less than 0.5% of BFI's revenues, barely 0.6% of BFI's net worth, and just under 5.0% of
BFI's net income for 1986. Id.

235. Browning-Ferris, 845 F.2d at 410. The Second Circuit also justified the award
because the award was consistent with other punitive damages awards against large
corporations in other jurisdictions. Id.

236. Browning Ferris Indus. of Vermont, Inc. v. Kelco Disposal Inc., 488 U.S. 980
(1988) (granting certiorari); Browning-Ferris, 492 U.S. at 257, 262 (1989) (explaining
the question before the Court).

237. Browning-Ferris, 492 U.S. at 260.
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receive a portion of the damages awarded.2 38 The Court rejected
BFI's request to review the award for excessiveness under the Due
Process Clause of the Fourteenth Amendment because BFI had failed
to raise the due process challenge before the district court, the Second
Circuit, or in the petition for certiorari. 23 9 However, the Court noted a
future award made under a statutory scheme might open the door to
due process review.2 40

Next, the Court also rejected BFI's attempt to challenge the
award under federal common law. 2 4 1 The Court stated its role was
not to review an award directly for excessiveness, but to determine
whether state law properly supported the punitive damages award
and to use federal law to review the award for procedural infirmi-
ties.242 The Court reasoned federal law limited the inquiry to proce-
dural considerations only, because state law set the substantive
confines for awarding punitive damages.2 43

Lastly, the Court refused to craft a federal standard of excessive-
ness because the Court viewed such inquiry as a question of state
law. 24 4 The Court specifically declined to create a test based either on
the ratio between punitive and compensatory damages, or which re-
ferred to statutorily imposed penalties for similar conduct. 2 45 The
Court decided creating a formulaic test would confuse the issues be-
tween state and federal law because Vermont law provided the sub-
stantive considerations for juries awarding punitive damages and
federal law provided procedural protection when reviewing awards
from state courts.2 46 Thus, the Court affirmed the Second Circuit's
decision and concluded neither the Excessive Fines Clause nor federal
common law provided a basis for overturning the jury's punitive dam-
age award.2 4 7

Justice Sandra Day O'Connor concurred in the portion of the
judgment that federal common law did not permit overturning the pu-
nitive award.2 48 Justice O'Connor then proposed a framework for re-
viewing a punitive award for excessiveness. 2 49 Justice O'Connor
advanced affording "substantial deference" to legislative judgments

238. Id. at 262, 264.
239. Id. at 276.
240. Id. at 276-77.
241. Id. at 278.
242. Id. at 278-79.
243. Id. at 279.
244. Id.
245. Id.
246. Id. at 279, 280.
247. Id. at 280.
248. Id. at 283 (O'Connor, J., concurring in part).
249. Id. at 300 (O'Connor, J., concurring in part).
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determining appropriate punishments for the conduct at issue. 250

Justice O'Connor elaborated that a court should compare the award to
both statutory and civil sanctions. 2 5 1 Justice O'Connor highlighted a
court should consider the possibility of prison terms and monetary
sanctions available for the conduct. 252 Justice O'Connor also advo-
cated examining the punitive award in relation to the gravity of the
defendant's conduct. 2 53

B. THE SUPREME COURT UPHOLDS A SEVEN FACTOR STATE LAW

TEST FOR REVIEWING PUNITIVE DAMAGES AWARDS

In Pacific Mutual Life Insurance Co. v. Haslip,254 the United
States Supreme Court concluded Alabama's seven factor test for ex-
cessiveness when reviewing a jury's award of punitive damages satis-
fied the Due Process Clause of the Fourteenth Amendment. 2 55 In
Haslip, Cleopatra Haslip ("Haslip") and three other employees of
Roosevelt City, Alabama, sued Pacific Mutual Life Insurance ("Pacific
Mutual") and Lemmie Ruffin ("Ruffin"), a licensed agent for Pacific
Mutual, for insurance fraud on the theory of respondeat superior in
the Circuit Court for Jefferson County, Alabama. 256 Ruffin had ap-
proached the city and solicited the health and life insurance business
to cover city employees. 2 5 7 Although Ruffin was also a licensed agent
with Union Fidelity Life Insurance Company ("Union"), Ruffin repre-
sented himself only as an agent of Pacific Mutual. 2 58 Ruffin later re-
ceived premium payments for initial coverage he had set up with
Union and arranged for the city to make future payments to him. 259

Ruffin then misappropriated the city's payments when he failed to re-
mit the payments to Union. 260 Due to Ruffin's failure, the city em-
ployees' coverage lapsed and Ruffin and his superior at Pacific Life
never forwarded notices of the lapse to the employees. 26 1

Meanwhile, Haslip entered a hospital and upon her discharge, the
hospital required a payment because the hospital could not confirm

250. Id. at 301 (O'Connor, J., concurring in part).
251. Id. (O'Connor, J., concurring in part).
252. Id. (O'Connor, J., concurring in part).
253. Id. (O'Connor, J., concurring in part).
254. 499 U.S. 1 (1991).
255. Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 19, 22 (1991).
256. Haslip, 499 U.S. at 5, 6.
257. Id. at 4.
258. Id. The Court noted Pacific Mutual and Union Fidelity were distinct, nonaf-

filiated entities. Id. The Court explained Union provided municipalities with group
health insurance while Pacific Mutual did not. Id.

259. Haslip, 499 U.S. at 5.
260. Id.
261. Id. The trial court found Haslip and other employees were unaware their

health policies were cancelled. Id.
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coverage. 26 2 When Haslip did not pay her physician, the physician
placed her account with a collection agency.2 63 The collection agency
obtained a judgment against Haslip, which adversely affected her
credit.26 4 After Haslip learned of the cancellation of her insurance
and later sued Pacific Mutual, the jury awarded Haslip just over $1
million in damages, though her medical bills amounted to only
$2,500.265

Pacific Mutual then moved for a new trial, or in the alternative,
judgment notwithstanding the verdict. 26 6  The Judge Charles
Crowder determined Alabama law did not authorize a remittur of the
jury's award. 26 7 At the time, Alabama law only required the trial
court to set forth a record detailing its reasoning for either disturbing
or not disturbing the jury's award. 268 However, Alabama law permit-
ted the trial court to consider the reprehensibility of a defendant's con-
duct, the desire to deter similar future conduct, and the impact of the
conduct on the plaintiffs and third parties, but did not mandate spe-
cific standards for the trial court to apply when considering the exces-
siveness of an award. 26 9 Nevertheless, the trial court held a post-
verdict hearing, examined these factors, and found reasonable justifi-
cation for the jury's award because Pacific Mutual's conduct was
fraudulent, and the punishment would deter insurers from similar
conduct.

27 0

Pacific Mutual appealed the decision of the trial court to the Su-
preme Court of Alabama, arguing the trial court improperly in-
structed the jury concerning the standards for awarding punitive
damages. 27 1 Pacific Mutual also argued Ruffin acted outside the
scope of his agency with Pacific Mutual and his conduct was therefore
not imputable to Pacific Mutual. 2 7 2 On the issue of erroneous jury
instructions, the Alabama Supreme Court, in an opinion Justice Janie
Shores authored, determined the trial court's instructions constituted
harmless error. 27 3 The Alabama Supreme Court also stated Ruffin
had acted within the scope of his agency when Ruffin made represen-

262. Haslip, 499 U.S. at 5.
263. Id.
264. Id.
265. Pacific Mutual Life Ins. Co. v. Haslip, 553 So. 2d 537, 539 (Ala. 1989), affd 499

U.S. 1, 24 (1991).
266. Haslip, 553 So. 2d at 539.
267. Id. at 537, 543.
268. Id.
269. Haslip, 499 U.S. at 20.
270. Id. at 23.
271. Haslip, 553 So. 2d at 539.
272. Id. at 541.
273. Id. at 540.
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tations to the plaintiffs which became the subject of the lawsuit. 2 74

Thus, the Alabama Supreme Court imputed Ruffin's actions to Pacific
Mutual.

27 5

Pacific Mutual further argued the trial court improperly admitted
evidence of other acts of fraud by Ruffin, which prejudiced Pacific Mu-
tual. 2 7 6 The Alabama Supreme Court determined the evidence of Ruf-
fin's other acts proved Pacific Mutual's notice of Ruffin's conduct,
rather than the specifics of the conduct itself.27 7 Thus, the Alabama
Supreme Court reasoned the proper purpose in offering the evidence
did not prejudice Pacific Mutual.2 78

Finally, the Alabama Supreme Court addressed Pacific Mutual's
argument the punitive damages award was excessive. 27 9 The Ala-
bama Supreme Court briefly noted Pacific Mutual's due process rights
and determined the trial court's review of the award under Alabama's
guidelines adequately protected Pacific Mutual. 28 0 Furthermore, the
Alabama Supreme Court explained jury awards carried a presump-
tion of correctness, and the trial court's refusal to grant a new trial
strengthened the presumption.28 1 Consequently, the Alabama Su-
preme Court concluded the trial court's review of the jury's award re-
quired the court to affirm the trial court's decision. 28 2 Pacific Mutual
petitioned the United States Supreme Court for a writ of certiorari,
which the Court granted to consider whether the Due Process Clause
rendered the punitive award unconstitutional, and to review Ala-
bama's procedural protections. 28 3

The Court first concluded the jury's punitive damages award
against Pacific Mutual did not violate the Due Process Clause of the
Fourteenth Amendment. 28 4 Justice Harry Blackmun, writing for the
majority, reasoned the Alabama Supreme Court's post-verdict review
of the award ensured the award was not disproportionate to the grav-
ity of the misconduct and was sufficiently related to the compensatory

274. Id. at 541-42.
275. Id. at 542.
276. Id.
277. Id. at 543.
278. Id.
279. Id. The court noted Pacific Mutual had also asserted the punitive award vio-

lated its Eighth Amendment rights, but explained the United States Supreme Court's
decision in Browning-Ferris explicitly ruled the Eighth Amendment did not apply in
civil suits between private parties. Id. at 543.

280. Haslip, 553 So. 2d at 543.
281. Id.
282. Id.
283. Pacific Mut. Life Ins. Co. v. Haslip, 454 U.S. 1065 (1990) (granting certiorari);

Haslip, 499 U.S. at 7-8, 18 (explaining the questions before the Court).
284. Haslip, 499 U.S. at 19.
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damages. 28 5 The Court noted Alabama had newly refined its earlier
considerations for reviewing a punitive damages award and had an-
nounced in Green Oil Co. v. Hornsby28 6 a new seven factor test for
determining excessiveness. 28 7 The Court detailed the test to include:
1) the relationship between the award and the plaintiffs harm as well
as any harm which could result from the misconduct; 2) the reprehen-
sibility, duration, and frequency of the defendant's conduct, plus any
concealment by the defendant of the conduct; 3) any profits to the de-
fendant generated from the conduct, the desire to remove the profits
and force the defendant to sustain a loss; 4) the defendant's financial
position; 5) the litigation costs; 6) imposed criminal sanctions which
could mitigate the award; and 7) existent civil awards which could
also mitigate the award. 28 8 The Court concluded that applying these
new standards imposed sufficiently meaningful and definite con-
straints on Alabama juries, but noted application of the new stan-
dards had occurred in cases other than Pacific Mutual's. 28 9

Nevertheless, the Court maintained Pacific Mutual received the full
benefit of Alabama's procedural protections in place before the newly
approved constraints.29

°

Additionally, the Court stated the punitive damages award was
greater than 4 times the compensatory award and greater than 200
times Haslip's out-of-pocket expenses. 2 9 1 The Court explained, al-
though the award was much greater than any imposable fine for in-
surance fraud under Alabama's statutes, the criminal penalties for the
misconduct included possible imprisonment.2 9 2 The Court stated al-
though monetary comparisons between the compensatory and puni-
tive award were wide and "close to the line," objective criteria
supported the award.2 93 Accordingly, the Court concluded the award
did not cross the constitutional line and rejected Pacific Mutual's due
process challenge, without expressly applying Alabama's new seven
factor test.29 4

Justice Anthony Kennedy concurred in the judgment, stating jury
determination of punitive damages had enjoyed historical, principled

285. Id. at 22.
286. 539 So. 2d 218 (Ala. 1989).
287. Green Oil Co. v. Hornsby, 539 So. 2d 218, 223-24 (Ala. 1989) (announcing Ala-

bama's seven-part test); Haslip, 499 U.S. at 21 (noting the new test from Green Oil).
288. Haslip, 499 U.S. at 21-22.
289. Id. at 22.
290. Id. at 23.
291. Id.
292. Id.
293. Id.
294. Id. at 23-24. See Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 23-24 (1991)

(for lack of application of Alabama's new seven factor test to the award against Pacific
Mutual).
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recognition as central in the justice system.2 95 Justice Kennedy rea-
soned no further evidence of fairness or rationality was necessary to
support the jury's function of determining punitive damages. 29 6 Jus-
tice Kennedy maintained the Court lacked the authority to alter the
common law rules respecting the standards for awarding punitive
damages and the role ofjuries in making such determinations because
the Court confined itself to interpreting the Constitution, rather than
serving as legislators or state-court judges. 2 97 Justice Kennedy noted
the recurring unpredictability and size of punitive damages awards
presented an argument for reconsidering the common law rules, but
opined such reexamination was the function of the states' legislative
authorities. 298 Consequently, Justice Kennedy rejected Pacific Mu-
tual's due process arguments because of the Court's confined role. 2 9 9

C. THE SUPREME COURT DECIDES MALICIOUS CONDUCT SUPPORTS A
HIGHER RATIO BETWEEN COMPENSATORY AND PUNITIVE

DAMAGES

In TXO Production Corp. v. Alliance Resources Corp.,3° ° the
United States Supreme Court upheld a jury award of punitive dam-
ages 526 times greater than the compensatory damages award.30 1 In
TXO, TXO Production Corp. ("TXO") sued Alliance Resources Corp.
("Alliance") in the Circuit Court of McDowell County, West Virginia,
requesting a declaratory judgment to remove a cloud on title relating
to development rights in an interest in oil and gas.3 0 2 Alliance filed a
counterclaim alleging slander of title.30 3 Alliance owned the subsur-
face oil and gas rights to the Blevins Tract, a thousand acre tract rich
in oil and gas.30 4 TXO approached Alliance with an offer to purchase
an assignment of the rights, contingent upon Alliance's ability to de-
liver good title.30 5 The parties signed an agreement and TXO's inves-
tigating attorneys subsequently discovered a 1958 deed which had
conveyed coal mining rights from the Blevins Tract, but had reserved
the interest in oil and gas rights to Alliance's predecessor in inter-
est.3 0 6 However, TXO initially advised Alliance it believed Alliance's

295. Haslip, 499 U.S. at 40 (Kennedy, J., concurring).
296. Id. (Kennedy, J., concurring).
297. Id. at 42 (Kennedy, J., concurring).
298. Id. (Kennedy, J., concurring).
299. Id. (Kennedy, J., concurring).
300. 509 U.S. 443 (1993).
301. TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 453, 466 (1993).
302. TXO, 509 U.S. at 447.
303. Id.
304. Id.
305. Id. at 447-48.
306. Id. at 448.
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title failed, while TXO secretly secured a quitclaim deed to whatever
interests the owners of the 1958 deed might have had and unsuccess-
fully attempted to induce one of those owners to execute a false affida-
vit, claiming the inclusion of oil and gas rights in the 1958 deed.30 7

After TXO secretly recorded the quitclaim deed, TXO attempted to re-
negotiate a better deal from Alliance. 30 8 When the negotiations failed,
TXO filed the action for a declaratory judgment.30 9

The Circuit Court tried the declaratory judgment action on the
written submissions of the parties and found TXO's quitclaim deed
was a nullity. 3 10 Judge Booker Stevens reasoned the quitclaim deed
conveyed no title in the oil and gas rights to TXO because TXO's pred-
ecessor held title to the coal rights alone.3 1 1 Thus, the Circuit Court
reasoned TXO had no claim to the oil and gas rights because Alliance
received good title to the oil and gas rights from its predecessor in
interest.

3 12

After the Circuit Court's ruling, Alliance tried its counterclaim for
slander of title before a jury.3 13 The jury awarded Alliance $19,000 in
compensatory damages, based on the cost to defend the declaratory
judgment action, and $10 million in punitive damages. 3 14 TXO moved
for judgment notwithstanding the verdict and a remittur, arguing the
award violated the Due Process Clause because the jury instructions
for awarding punitive damages were vague and lacked appropriate
guidelines requiring a reasonable relationship between the actual in-
jury and the award of punitive damages. 315 Alliance argued the
award was valid because TXO had waived its constitutional objection
and TXO's misconduct was overly egregious. 3 16 The trial court denied
both of TXO's motions without issuing an opinion.3 17

TXO appealed the decision of the Circuit Court to the Supreme
Court of Appeals of West Virginia, arguing Alliance benefited from im-
properly admitted evidence of TXO's prior bad acts under West Vir-

307. Id. at 448-49. The Court noted an internal TXO memorandum indicated pro-
curing the quitclaim deed offered the possibility a court might award TXO a 100% inter-
est in the oil and gas rights as opposed to the 78% interest TXO had negotiated from
Alliance. Id. at 449 n.6.

308. TXO, 509 U.S. at 449.
309. Id. at 449, 450.
310. Id.
311. Id. at 450 n.8. The West Virginia Supreme Court of Appeals later character-

ized the deed reserving the oil and gas rights to Alliance's predecessor in interest as
.clear and unambiguous." TXO Prod. Corp. v. Alliance Res. Corp., 419 S.E.2d 870, 877
(W. Va. 1992), affd 509 U.S. 443, 466 (1993).

312. TXO, 509 U.S. at 450.
313. Id.
314. Id. at 451.
315. Id.
316. Id.
317. Id. at 452.
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ginia Rules of Evidence section 404(b), and the award violated the Due
Process Clause.3 18 The Supreme Court of Appeals of West Virginia
affirmed the decision of the Circuit Court, and determined TXO's ma-
licious conduct justified the large punitive award because of the need
to discourage TXO's return to a patterned practice of trickery, deceit,
and fraud.3 19 Justice Richard Neely, wrote for the court and directed
evaluating the reasonableness of an award required examining three
factors: 1) the potential harm which could have resulted from TXO's
conduct; 2) the maliciousness of TXO's conduct; and 3) the penalty
needed to discourage TXO from continuing the same conduct. 3 20 The
court reasoned under the first two factors, TXO's intentional fraudu-
lent conduct could cause millions of dollars of damages to potential
victims and TXO's intentional, malicious recording of the quitclaim
deed was patterned practice by TXO to defraud and strong-arm those
of unequal bargaining power.3 21 The court addressed the third factor
and reasoned a large award was necessary to deter TXO from continu-
ing its patterned practice of trickery, deceit, and fraud.3 22 TXO peti-
tioned the United States Supreme Court for a writ of certiorari, which
the Court granted to consider whether an award of $19,000 in compen-
satory damages and $10 million in punitive damages violated the Due
Process Clause of the Fourteenth Amendment because it was exces-
sive or the product of an unfair procedure. 32 3

The United States Supreme Court affirmed the decision of the Su-
preme Court of Appeals of West Virginia, reasoning the award did not
violate due process because the ratio did not control when TXO's mali-

318. TXO, 499 U.S. at 452 (noting TXO's argument expert testimony of TXO's con-
duct producing litigation in other states was improperly admitted); TXO, 419 S.E.2d at
883 (discussing TXO's Rule 404b argument). West Virginia Rules of Evidence 404(b)
states in pertinent part:

Evidence of other crimes, wrongs, or acts is not admissible to prove the charac-
ter of a person in order to show that he or she acted in conformity therewith. It
may, however, be admissible for other purposes, such as proof of motive, oppor-
tunity, intent, preparation, plan, knowledge, identity, or absence of mistake or
accident ....

WEST VIRGINIA R. EVID. § 404(b).
319. TXO, 419 S.E.2d at 889-90.
320. Id. at 889. The court reviewed previous cases involving punitive damages and

characterized the cases as including: "really stupid defendants;" "really mean defend-
ants;" and, "really stupid defendants who could have caused a great deal of harm but
who actually caused minimal harm." Id. at 887-88.

321. TXO, 419 S.E.2d at 881, 889.
322. Id. at 889-90. The court earlier stated the appropriateness of a punitive dam-

ages award depends upon what is reasonable to attract the defendant's attention be-
cause "an award that might be unreasonable against Jeff's Neighborhood Hot Dog
Stand could be quite reasonable if awarded for the same conduct against McDonald's."
Id. at 889.

323. TXO Prod. Corp. v. Alliance Res. Corp., 506 U.S. 997 (1992) (granting certio-
rari); TXO, 509 U.S. at 446 (explaining the question before the Court).
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cious conduct was part of a larger pattern of trickery, deceit, and
fraud, plus the need to deter TXO from harming other potential vic-
tims. 3 24 Justice John Paul Stevens delivered the plurality opinion of
the Court, determining the jury's award was not excessive when predi-
cated on the evidence of TXO's alleged wrongful conduct nationwide
and TXO's substantial net worth.3 25 The Court stressed both of these
factors were typical of those considered in assessing punitive damages
and that the Court expressly approved of their use in Haslip.3 26

The Court noted the Due Process Clause placed a substantive
limit on the size of a punitive damages award, but again stated it
could not determine a mathematical bright line which would fit every
case.3 27 However, the Court declared a defendant did not possess a
substantive due process right to receive a correct determination of rea-
sonableness when a jury awarded punitive damages.3 28 The Court
dismissed a test focusing entirely upon the ratio between compensa-
tory and punitive damages and shifted the focus to considering the
plaintiffs harm and the potential harm to other victims which might
occur if a defendant escaped undeterred. 32 9 Thus, the Court deter-
mined the ratio between punitive and compensatory damages did not
control the outcome of the case because the fraudulent scheme to de-
prive Alliance of royalties from the Blevins Tract grew out of TXO's
wider corporate policy of deceit.3 30

Additionally, the Court addressed TXO's argument that the puni-
tive damages award was the product of an unfair proceeding due to
inadequate jury instructions, inadequate post-verdict review, and lack
of notice a potentially large award could result. 33 1 The Court noted
the jury instruction differed from those found adequate in Haslip be-
cause it directed the jury to consider a larger fine for a wealthy defen-
dant.33 2 However, the Court reiterated while such emphasis on the
defendant's wealth may increase the risk of prejudice influencing the
verdict, under Haslip, the defendant's wealth was a validly recognized
consideration. 33 3 The Court then noted the trial court conducted an

324. TXO, 509 U.S. at 460, 462, 466.
325. Id. at 462 & n.28.
326. Id. at 462 n.28 (citing and quoting Haslip, 499 U.S. at 21, 22) (stating, "(b)the

existence and frequency of similar past conduct; . . . (d) the 'financial position' of the
defendant").

327. Id. at 458 (citing Haslip, 499 U.S. at 18) (stating the Court could not and did
not need to establish a mathematical bright line for constitutionally acceptable punitive
awards).

328. Id. at 458 n.24.
329. Id. at 460.
330. Id. at 462.
331. Id. at 463.
332. Id. at 463, 464.
333. Id. at 464.
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adequate post-verdict hearing at which the trial court agreed with the
jury's finding TXO's conduct was malicious. 3 34 Lastly, the Court con-
sidered TXO's argument it lacked sufficient notice a punitive damages
award may result and found the argument without merit because
prior law in West Virginia and elsewhere imparted proper notice.3 3 5

Thus, the Court affirmed the West Virginia Supreme Court of Ap-
peals' decision.33 6

Justice Anthony Kennedy concurred in the judgment on the
grounds the judicial procedures at all levels of the litigation satisfied
the requirements of the Due Process Clause.33 7 Justice Kennedy pro-
posed the focus of constitutional inquiry should not center on the
amount of money awarded, but instead upon examining the jury's ra-
tionale for awarding damages. 3 38 Justice Kennedy rejected a consti-
tutional inquiry which considered ratios between compensatory and
punitive damages, and stated the Constitution's fundamental guaran-
tee was to protect the individual from the arbitrary deprivation of
property. 3 39 Justice Kennedy advocated scrutinizing whether a jury
verdict reflected passion, bias, or prejudice under a rational concern
for punishment and deterrence. 3 40 Justice Kennedy then determined
the basis for the jury's award was not passion, bias, or prejudice be-
cause TXO acted with intentional malice as part of a patterned prac-
tice of fraud, trickery, and deceit. 34 1 Justice Kennedy characterized
the case as "close and difficult," but granted that the jury rationally
weighed the evidence of TXO's deliberate, wrongful conduct, and prior
lawsuits against TXO for similar misconduct.3 4 2 Thus, Justice Ken-
nedy decided the punitive damage award was not an arbitrary depri-
vation of property. 34 3

334. Id. at 464-65. The Court quoted the trial court from the post verdict hearing as
saying, "What could be more egregious than the vice president of a company saying...
that he knew all along that this property belonged to Tug Fork?" Id. at 451 n.12. The
Court earlier noted Tug Fork was a predecessor in interest of Alliance to the oil and gas
rights. Id. at 448.

335. TXO, 509 U.S. at 465-66.
336. Id. at 466.
337. Id. (Kennedy, J., concurring).
338. Id. at 467 (Kennedy, J., concurring).
339. Id. (Kennedy, J., concurring).
340. Id. (Kennedy, J., concurring).
341. Id. at 468, 469 (Kennedy, J., concurring).
342. Id. (Kennedy, J., concurring).
343. Id. at 469 (Kennedy, J., concurring).
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D. THE SUPREME COURT CREATES A THREE PART TEST To MEASURE

EXCESSIVENESS

In BMW of North America, Inc. v. Gore,34 4 the United States Su-
preme Court concluded a punitive damages award 500 times greater
than compensatory damages was excessive.3 4 5 The Court announced
three new guideposts to review punitive awards which included: 1) the
reprehensibility of the defendant's conduct; 2) the ratio between com-
pensatory and punitive damages; and 3) a comparison between the pu-
nitive damages awarded and the potential civil and criminal penalties
available for the misconduct. 3 46 In Gore, Dr. Ira Gore, Jr. ("Gore")
sued BMW of North America ("BMW") in the Circuit Court of Jeffer-
son County, Alabama, arguing BMW's failure to disclose the repaint-
ing of his car before the sale closed constituted statutory fraud in
Alabama as the suppression of a material fact and entitled him to
$500,000 in compensatory damages plus punitive damages. 3 47 BMW
had enacted a nationwide policy where BMW would sell cars dam-
aged, either in manufacturing or transporting, and needing repairs
constituting less than 3% of the suggested retail price, as new to a
dealer without disclosing the damage or repair. 348 The repainting of
Gore's car constituted a value of 1.5% of the suggested retail price.3 4 9

Accordingly, BMW did not disclose the repair to the Birmingham, Ala-
bama dealership which sold Gore his car.3 50 At trial, the jury
awarded Gore $4,000 in compensatory damages and $4 million in pu-
nitive damages. 35 1 BMW then filed a post-trial motion to have the
punitive damages award set aside.3 5 2

Judge P. Wayne Thorn denied BMW's motion, holding the puni-
tive damages award was not excessive, and rejecting BMW's argu-
ments its conduct was lawful because its nondisclosure policy
complied with other states' statutes and BMW reasonably relied upon
those statutes.3 53 The circuit court agreed with Gore's argument the
other states' disclosure statutes were irrelevant because they did not
supplant Alabama's causes of action for fraud. 3 54 The circuit court

344. 517 U.S. 559 (1996).
345. BMW of North America Inc. v. Gore, 517 U.S. 559, 565, 574-75 (1996).
346. Gore, 517 U.S. at 575, 583.
347. Id. at 563 (identifying Gore's cause of action and relief requested); BMW of

North America Inc. v. Gore, 646 So. 2d 619 (Ala. 1994), rev'd 517 U.S. 559, 586 (1996)
(noting the suit commenced in the Circuit Court of Jefferson County, Alabama).

348. Gore, 517 U.S. at 563-64.
349. Id. at 564.
350. Id.
351. Id. at 565.
352. Id.
353. Gore, 646 So. 2d at 619 (indicating the name of trial court judge); Id. at 565,

566 (stating the trial court's holding).
354. Gore, 646 So. 2d at 566.
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also agreed with Gore's argument the punitive damage award served
to deter BMW's conduct because BMW had changed to a full disclo-
sure policy, including minor repairs, in response to the $4 million
verdict.

3 55

BMW appealed the circuit court's decision not to set aside the
award to the Alabama Supreme Court.3 56 BMW argued the award
was excessive under the Alabama seven-factor test articulated in
Green Oil Co. v. Hornsby,3 57 because the ratio of punitive to compen-
satory damages was 1000-to-1 and did not bear a reasonable relation-
ship to Gore's risk of purely economic harm.3 58 BMW also argued its
conduct was less reprehensible than other defendants who had re-
ceived smaller jury penalties, BMW did not profit from the policy, and
its substantial net worth alone did not justify imposing a large
award.

3 59

The Alabama Supreme Court affirmed the trial court's decision,
holding a reasonable punitive damages award in BMW's case was $2
million; thereby conditioning its decision on Gore's filing a remittur of
damages of $2 million. 360 In a per curiam opinion, the Alabama Su-
preme Court determined the jury based the $4 million award on a
multiplication of the $4,000 in compensatory damages with the evi-
dence of the number of incidents nationwide involving similar con-
duct.3 6 1 The court noted, in applying its reasonable relationship test,
conduct occurring in other jurisdictions was relevant to show BMW's
intent but not relevant to the amount of damages the jury could award
against BMW. 3 62 The court concluded BMW's conduct of nondisclo-
sure for several years under its policy was reprehensible because the
policy resulted in new cars being sold with values inherently dimin-
ished.3 63 The court added the jury's award of $4,000 in compensatory
damages represented profits to BMW. 3 6 4 The court also noted the $4
million judgment would have little impact upon BMW's financial posi-
tion. 36 5 However, the court ordered the remittur of $2 million because
the court excluded evidence of BMW's lawful conduct in other jurisdic-
tions, though reminded the proper appellate review normally did not

355. Id.
356. Id. at 565 (identifying BMW's post-trial motion to set aside the punitive

award); Gore, 646 So. 2d at 619, 622 (stating BMW appealed the trial court's decision).
357. 539 So. 2d 218 (Ala. 1989).
358. Gore, 646 So. 2d at 624.
359. Id.
360. Id. at 629.
361. Id. at 627.
362. Id. at 628.
363. Id. at 625.
364. Id.
365. Id.
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substitute the court's judgment for the judgment of the trier of fact. 3 6 6

BMW filed a petition for a writ of certiorari with the United States
Supreme Court, which the Court granted to substantively define the
standard for identifying an unconstitutionally excessive award of pu-
nitive damages. 367

The Supreme Court reversed the decision of the Alabama Su-
preme Court, announcing the newly identified guideposts examining
the reprehensibility of BMW's conduct, the ratio between the compen-
satory and punitive awards, and the comparison between the punitive
award and the potential civil penalties available, each indicated BMW
did not have adequate notice of the degree of penalty Alabama could
impose for BMW's conduct. 368 Justice John Paul Stevens, writing for
the majority, reasoned under the first guidepost, none of the aggravat-
ing factors considered in determining the reprehensibility of BMW's
conduct were present in the case. 36 9 The Court defined reprehensible
conduct to include deceit, trickery, or malice, and determined there
was no evidence BMW acted in bad faith when it established the non-
disclosure policy.3 70 The Court added BMW's conduct was not repre-
hensible because the conduct did not demonstrate indifference or
reckless disregard for the safety and health of others.3 7 1 The Court
noted the nondisclosure of the repainting did not affect the perform-
ance and safety features of Gore's car.3 7 2 Additionally, the Court
stated there was no evidence BMW persisted in misconduct once the
policy became unlawful, and BMW made no deliberate false state-
ments or attempts to conceal evidence of improper motive.3 7 3 Thus,
the Court determined BMW's conduct was not sufficiently reprehensi-
ble to justify the $2 million punitive damages award because none of
the defining characteristics of the first guidepost were present.3 7 4

Next, the Court examined the second guidepost, and noted histor-
ically, the award of multiple damages for specific injuries was double,
treble, or quadruple the amount of compensatory damages. 3 75 The
Court refused to endorse a mathematical bright line test, focusing
again on the reasonableness of the award, and opining a 500-to-1 ra-

366. Id. at 628, 629. The evidence showed fourteen other cars had been sold in Ala-
bama under the non-disclosure policy, but up to 60% of the sales of vehicles in other
states occurred lawfully in those states. Id. at 627 n.6.

367. BMW of North America Inc. v. Gore, 513 U.S. 1125 (1995) (granting certiorari);
Gore, 517 U.S. at 568 (explaining the question before the Court).

368. Gore, 517 U.S. at 574-75, 586.
369. Id. at 562.
370. Id. at 576, 579.
371. Id. at 576.
372. Id.
373. Id. at 579.
374. Id. at 580.
375. Id. at 580, 581.
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tio, "raiseIs] a suspicious judicial eyebrow." 3 76 The Court clarified the
proper focus rested on the relationship between the punitive award
and both the harm to the plaintiff and the potential harm to others. 377

The Court provided that a higher ratio was unjustifiable because
there was no reason to believe Gore or any other BMW buyer risked
further harm from the nondisclosure policy. 378 Though the Court de-
termined BMW's conduct did not support a higher ratio, the Court
maintained particularly egregious conduct which resulted in small ec-
onomic damages, or injuries difficult to determine, could justify a
higher ratio.3 79

Finally, the Court examined the third guidepost, and noted the
maximum penalty authorized in Alabama for BMW's conduct was
$2,000.380 The Court contrasted BMW's conduct with the conduct in
Haslip, which had implicated potential imprisonment for Pacific Mu-
tual's conduct as supportive of an award greatly exceeding the availa-
ble statutory penalty for Pacific Mutual's conduct. 38 1 The Court
considered some of the statutes BMW had relied upon in formulating
its nondisclosure policy only allowed fines ranging from $50 to $250,
depending on whether the defendant was a repeat offender.38 2 The
Court reasoned the statutes did not provide fair notice to BMW that
its conduct could result in a multimillion dollar penalty.38 3 The Court
insisted, while the multimillion dollar penalty prompted BMW to
change its policy, the question of whether a less drastic punishment
would deter BMW from further misconduct remained unanswered. 38 4

The Court noted Alabama's desire to protect its consumers, but di-
rected that no states could use punitive damages as a deterrent to im-
pose regulatory policies for conduct occurring throughout the
nation.38 5 Thus, the Court reversed and remanded the case because it
determined the Alabama award was grossly excessive and unneces-
sary to shield Alabama's consumers. 38 6

Justice Antonin Scalia, joined by Justice Clarence Thomas, dis-
sented, arguing the Court's decision was incapable of principled appli-
cation because the new rules announced in Gore turned on the
Justices' subjective evaluation of the reasonableness of an award

376. Id. at 582, 583.
377. Id. at 581.
378. Id. at 582.
379. Id.
380. Id. at 584.
381. Id. at 583.
382. Id. at 584.
383. Id.
384. Id.
385. Id. at 585.
386. Id. at 585, 586.
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when compared to the conduct which generated the sanction.38 7 Jus-
tice Scalia noted the decision in Gore represented the first instance of
an invalidation of a state-court punitive damages award and com-
mented neither the TXO Court nor the Haslip Court actually struck
down the punitive damages awards simply because they were too
large. 38 8 Justice Scalia then attacked the guideposts as a "road to no-
where" because the guideposts offered no guidance to state courts
when reviewing awards. 38 9 Justice Scalia then argued applying the
new guideposts was logically problematic because jury findings repre-
sented the reprehensibility of the defendant's conduct and the degree
of punishment required.3 90 Justice Scalia proposed that if the Court
determined the punishment for a defendant's conduct was unreasona-
ble, contrary to the jury's determination, any punitive damages award
would be unconstitutional because the award would be a penalty for
conduct undeserving of punishment in the first instance. 39 1 There-
fore, Justice Scalia insisted the Court's approach was circular because
an award determined unreasonably excessive could only have come
from an award unreasonably imposed.3 92

ANALYSIS

The United States Supreme Court in State Farm Mutual Automo-
bile Insurance Co. v. Campbell,39 3 determined a punitive damages
award of $145 million was an arbitrary deprivation of State Farm's
property when the compensatory damages awarded were $1 mil-
lion.3 94 In State Farm, Curtis Campbell caused a traffic accident
which killed one person and permanently disabled another. 39 5 Camp-
bell had purchased an insurance policy with State Farm and when
State Farm refused to settle the claims against Campbell, a jury sub-
sequently rendered a verdict in excess of Campbell's policy limits. 39 6

Campbell and his wife then pursued a bad faith claim against State
Farm, which resulted in the large compensatory and punitive
awards.3 9 7 The Supreme Court reversed the punitive award, reason-
ing substantive and procedural limitations constrain punitive damage

387. Id. at 598, 599 (Scalia, J., dissenting).
388. Id. at 600 (Scalia, J., dissenting).
389. Id. at 605 (Scalia, J., dissenting).
390. Id. at 606 (Scalia, J., dissenting).
391. Id. at 606, 607 (Scalia, J., dissenting).
392. Id. at 606-607 (Scalia, J., dissenting).
393. 123 S. Ct. 1513 (2003).
394. State Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513, 1526 (2003).
395. State Farm, 123 S. Ct. at 1517.
396. Id. at 1518.
397. Id. at 1518, 1519.
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awards. 398 Following Gore's three guideposts, the State Farm Court
required evidence of State Farm's misconduct around the country to
have a nexus to the particular harm the Campbells suffered. 399 The
Court announced, while no bright line ratio between compensatory
and punitive damages existed, most awards with double-digit multi-
pliers were less likely to satisfy due process. 400 The Court referenced
Gore's historical treatment of punitive damages and going forward
noted punitive damages as double, treble, or quadruple sanctions were
"instructive."40 1 The Supreme Court directed courts reviewing
awards to ensure the measure of punishment was proportionate to the
plaintiffs harm and the general damages recovered. 40 2 The Court de-
termined the Campbells' large compensatory award justified a puni-
tive award approaching, or representing exactly, a one-to-one ratio.40 3

Lastly, the Court determined Gore's third guidepost comparing the
criminal and civil penalties available for similar conduct, when mea-
sured against a punitive damages award, was of less comparative util-
ity than the Court had afforded before. 40 4

This Analysis will argue the State Farm Court misapplied Gore to
produce an incorrect decision because the Court failed to distinguish
State Farm's conduct from the conduct in Gore and shrunk Gore's
analysis to examining the defendant's conduct only in relation to the
plaintiffs harm. 40 5 This Analysis will demonstrate how the State
Farm Court limited Gore's second guidepost with new "instructive" ra-
tios, and ignored prior considerations under Gore's third guidepost
when the Court dismissed the available criminal penalties under Utah
law and failed to acknowledge all of the Campbells' injuries, or that
those injuries were exactly the type of injuries which Gore directed
could support a larger award.40 6 This Analysis will also argue the
Court incorrectly decided State Farm because the result represented
an inconsistent departure from the Court's past reasoning which built
Gore's guideposts and supported the Campbells' award.40 7 Lastly,
this Analysis will explain how the State Farm Court used Gore to
twist the reasoning of the decisions prior to Gore, which had all sup-

398. Id. at 1519, 1526.
399. Id. at 1521, 1522.
400. Id. at 1524.
401. Id.
402. Id.
403. Id. at 1526.
404. Id.
405. See infra notes 409-509 and accompanying text.
406. See infra notes 496-541 and accompanying text.
407. See infra notes 542-99 and accompanying text.
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ported and upheld punitive awards, enabling the Court to use Gore to
constrain the Campbells' award.4 0 8

A. THE STATE FARM COURT MISAPPLIED GORE To REASON

INCORRECTLY

The Court in State Farm misapplied the three-part substantive
test for excessiveness from Gore to reach an incorrect result.40 9 Ap-
plying Gore, which the Gore Court had built from past precedent, the
State Farm Court failed to distinguish State Farm's malicious conduct
from the conduct in Gore.4 10 The State Farm Court incorrectly limited
the inquiry into the defendant's conduct and reduced Gore's ratio anal-
ysis to simple formulas. 4 1 1 The State Farm Court failed to follow Gore
and further limited Gore's application in removing criminal penalties
from consideration. 4 12

1. Past Precedent Built Gore.

Before Gore, there was no decision of the United States Supreme
Court which had expressly adopted a standard with which a court
could review a punitive damages award for excessiveness. 4 13 In
Browning-Ferris Industries of Vermont v. Kelco Disposal Inc.,414 the
Court deferred to Vermont law which examined whether the defen-
dant acted with malice when reviewing a punitive award.4 1 5 Though
the Court in Browning-Ferris declined Browning Ferris' request to
create a standard which examined criminal penalties for similar con-
duct, Justice O'Connor, concurring in part, suggested a framework for
analyzing punitive awards which included according "substantial def-
erence" to legislative determinations of sanctions for comparable mis-
conduct and examining the gravity of the defendant's conduct. 4 16 In
Pacific Mutual Life Insurance Co. v. Haslip,4 17 the Court added to
Browning-Ferris a consideration of the relationship between the puni-
tive award and the plaintiffs harm, the potential harm to others, and
the existence of civil and criminal penalties, which the Court approved
as part of Alabama's seven-part test.4 18 In TXO Production Corp. v.

408. See infra notes 600-26 and accompanying text.
409. See infra notes 409-541 and accompanying text.
410. See infra notes 426-84 and accompanying text.
411. See infra notes 485-525 and accompanying text.
412. See infra notes 526-541 and accompanying text.
413. Gore, 517 U.S. at 568, 574-75.
414. 492 U.S. 257 (1989).
415. Browning-Ferris Indus. of Vermont, Inc. v. Kelco Disposal Inc., 492 U.S. 257,

278 n.1, 279 (1989).
416. Browning-Ferris, 492 U.S. at 279, 301 (O'Connor, J., dissenting).
417. 492 U.S. 1 (1991).
418. Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 21, 22 (1991).
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Alliance Resources Corp.,4 19 the Court approved of Haslip's considera-
tions when the Court examined the ratio between the compensatory
and punitive awards and determined TXO had notice its egregious
conduct could generate a punitive award.4 20

First, the Gore Court referred to Browning-Ferris and identified
that punitive damages should reflect the gravity of the defendant's
conduct. 42 1 Second, the Gore Court determined both Haslip and TXO
endorsed the comparison between the compensatory and punitive
awards. 42 2 Third, the Gore Court revisited Browning-Ferris, noting
the Court would give 'substantial deference' to legislative determina-
tions of sanctions for comparable misconduct, and mentioned Haslip,
noting the punitive award greatly exceeded the imposable fine but
that imprisonment was a potential criminal penalty. 4 23 Examining
the Court's prior decisions, the Gore Court created three guideposts to
review punitive awards which included: 1) the reprehensibility of the
defendant's conduct; 2) the ratio between compensatory and punitive
damages; and 3) the comparison between the punitive award and the
available civil and criminal penalties.4 2 4 Thus, the Gore Court specifi-
cally relied on prior decisions of the Court to formulate and articulate
the three guideposts for examining punitive awards.4 25

2. The State Farm Court Failed to Properly Distinguish State
Farm's Conduct from the Conduct in Gore.

In creating the first guidepost of reprehensibility analysis, the
Gore Court crafted the standard to represent the principle that the
punishment should fit the crime. 42 6 The Court stated under repre-
hensibility analysis, intentional malice, deceit, or trickery was con-

419. 509 U.S. 443 (1993).
420. TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 461, 462, 464, 466 (1993).
421. Gore, 517 U.S. at 575 (citing Browning-Ferris, 492 U.S. at 301) (O'Connor, J.,

concurring in part).
422. Id. at 581.
423. Id. at 583 (quoting Browning-Ferris, 492 U.S. at 301 (O'Connor, J., concurring

in part).
424. Compare Browning-Ferris, 492 U.S. at 278 n.1, 279 (deferring to Vermont law

which considered the defendant's malice), and Haslip, 499 U.S. at 21, 22 (approving
Alabama's seven part test which added considering the relationship between the puni-
tive award, the plaintiffs harm, the potential harm to others, and the existence of civil
and criminal penalties), and TXO, 509 U.S. at 462 (approving of Haslip's considerations
when the Court examined the ratio between the compensatory and punitive awards and
determined TXO had notice its egregious conduct could generate a punitive award),
with Gore, 517 U.S. at 568, 574-575, 585 (creating a three part test to identify unconsti-
tutionally excessive awards which examined: the reprehensibility of the defendant's
conduct, the ratio between the compensatory and punitive awards, and a comparison
with the available civil and criminal penalties).

425. See supra notes 413-24 and accompanying text.
426. Gore, 517 U.S. at 575 & n.24.
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duct more reprehensible than negligence and could be decisive in
marginal cases. 42 7 The Court maintained conduct demonstrating in-
difference to or reckless disregard for the safety and health of others
was similarly reprehensible. 4 28 The Court noted conduct inflicting ec-
onomic injury on a financially vulnerable target could merit a more
substantial penalty.4 29 The Court explained evidence a defendant en-
gaged repeatedly in prohibited conduct, either knowing or suspecting
such conduct was unlawful, supported finding repeated misdeeds were
more reprehensible than isolated incidents. 430 The Court recognized
concealment of evidence demonstrating improper motive established
reprehensibility. 43 1 Moreover, the Court maintained none of these ag-
gravating factors associated with reprehensible conduct were present
in Gore.4 3 2 In State Farm, the Court's application of the first Gore
guidepost was incorrect because although BMW's conduct did not sat-
isfy any element of reprehensibility analysis, State Farm's conduct
was distinguishable from BMW's due to State Farm's satisfying all of
the elements defining reprehensible conduct. 4 33

a. State Farm acted with intentional malice, deceit, and trickery.

State Farm's intentional malice, deceit and trickery represent
reprehensible conduct not present in Gore.4 34 In Gore, the Court
stated particularly reprehensible conduct involved defendants who ac-
ted with intentional malice, deceit, and trickery, and stated there was
no evidence BMW acted in bad faith when it established the line be-
tween minor damage which did not require disclosure, as opposed to
damage and repairs which did require disclosure.4 35 The Court fur-
ther noted that once BMW received notice its nondisclosure policy vio-
lated Alabama law, BMW changed its policy to full disclosure. 43 6

Dissimilar to the conduct in Gore, in State Farm, the Utah Su-
preme Court explained Summers' superior at State Farm ordering
him to falsify the accident report, in an effort to make Campbell ap-
pear less culpable, was part of State Farm's consistent practices di-
rected at poor and elderly persons whom State Farm believed were

427. Id. at 576.
428. Id.
429. Id.
430. Id. at 576-77.
431. Id. at 579.
432. Id.
433. See infra notes 435-84 and accompanying text.
434. See infra notes 436-43 and accompanying text.
435. Gore, 517 U.S. at 579.
436. Id. at 566.
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less likely to take legal action against State Farm.4 3 7 The Utah Su-
preme Court determined State Farm deceived the Campbells by advis-
ing them not to seek independent counsel and telling them Campbell
had no risk of being found liable; but in the unlikely event Campbell
was liable, there was plenty of insurance to cover any damages. 4 38

The Utah Supreme Court stated State Farm deliberately destroyed
documents relating to discovery in the Campbells' litigation. 43 9 The
Utah Supreme Court further detailed how State Farm harassed and
intimidated witnesses from the trial, compiling an eighty-eight page
report of one witness's personal life, including payment to a maid to
disclose whether the witness had overnight guests. 4 40

However, while the State Farm Court recognized State Farm's
misconduct "merits no praise," justified awarding punitive damages,
and continued for over twenty years, the Court required a more mod-
est punishment.4 4 1 Unlike Gore, where the Court correctly deter-
mined BMW's nondisclosure failed reprehensibility analysis because
it was not in bad faith, State Farm's misconduct in falsifying docu-
ments and deceiving the Campbells failed the Court's reprehensibility
analysis because the State Farm Court incorrectly disregarded Gore's
inclusion of malice, deceit, and trickery as more reprehensible than
other misconduct, as well as the Utah Supreme Court's determina-
tions State Farm had acted reprehensibly. 4 42 Thus, the State Farm
Court was incorrect because the conduct in Gore which failed repre-
hensibility analysis differed from State Farm's reprehensible conduct,
which demonstrated intentional malice, deceit, and trickery. 44 3

Therefore, the State Farm Court misapplied Gore when the Court did
not distinguish BMW's conduct from State Farm's. 444

437. Compare Gore, 517 U.S. at 579 (noting BMW's nondisclosure was not in bad
faith and determining no aggravating factors associated with reprehensible conduct
were present in the case), with Campbell v. State Farm Mut. Auto. Ins. Co., 65 P.3d
1134, 1148 (2001) (stating State Farm's agent falsified accident reports by inventing a
fictitious pregnant girlfriend and claiming Ospital was speeding to meet the non-exis-
tent pregnant girlfriend to intentionally devalue the claim against Campbell as part of a
scheme targeting poor and elderly insureds of State Farm).

438. Cambell, 65 P.3d at 1151.
439. Id. at 1148.
440. Id.
441. State Farm, 123 S. Ct. at 1519, 1521.
442. Compare Gore, 517 U.S. at 576 (defining reprehensible conduct to include mal-

ice, deceit, and trickery and noting BMW's nondisclosure was not in bad faith while
determining no aggravating factor associated with reprehensible conduct was present in
the case), with Campbell, 65 P.3d at 1148, 1151 (detailing intentional malice, fraud, and
deceit in falsifying reports, advising the Campbells contrary to the evidence, destroying
documents, and harassing witnesses), and State Farm, 123 S. Ct. at 1521 (stating State
Farm's conduct toward the Campbells "merits no praise" and requiring a more modest
punishment for the conduct from the Utah courts).

443. See supra notes 434-42 and accompanying text.
444. See supra notes 434-43 and accompanying text.
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b. State Farm's conduct demonstrated indifference and reckless
disregard for the health of the financially vulnerable
Campbells.

State Farm's indifference and reckless disregard for the finan-
cially vulnerable Campbells was another type of reprehensible con-
duct not present in Gore.44 5  The Gore Court stated BMW's
nondisclosure policy complied with the most stringent known require-
ments of the other states' statutes and determined BMW's conduct did
not demonstrate indifference or reckless disregard for others'
health.44 6 The Court noted the presale repainting of the car did not
affect the performance or safety features of the car. 44 7 The Court ad-
ded Dr. Gore, a graduate of Harvard College and Duke Medical
School, purchased the BMW for $40,750.88. 44 8

In contrast to Gore, the Utah Supreme Court stated State Farm's
deliberately falsifying Campbell's accident report to thwart the evi-
dence which indicated Campbell's exposure to an excess verdict was
part of State Farm's practices consistently directed at the poor and
elderly.4 49 Equally dissimilar, where the Gore Court determined
BMW's conduct did not demonstrate indifference, when the jury re-
turned the excess verdict against Campbell, the State Farm lawyer
stated indifferently, "You may want to put for sale signs on your prop-
erty to get things moving."450 The State Farm Court added State
Farm refused to cover the excess liability or to post a supersedeas
bond, which would have allowed Campbell to appeal the verdict.4 5 1

The Utah Supreme Court explained these actions forced the elderly
Campbells to live for seventeen months in fear of losing their lives'
accumulations.45 2 Unlike the Gore plaintiff, the Campbells were sus-
ceptible to emotional distress and suffered in their marital, family,

445. See infra notes 446-55 and accompanying text.
446. Gore, 517 U.S. at 576, 578.
447. Id.
448. Id. at 563 (noting the price of Gore's BMW); BMW of North America Inc. v.

Gore, 646 So. 2d 619, 621 (Ala. 1994) (explaining Gore graduated from Harvard and
Duke medical school).

449. Compare Gore, 517 U.S. at 576 (noting BMW's nondisclosure policy complied
with the most stringent of known requirements and BMW's conduct demonstrated no
indifference or reckless disregard), with Campbell, 65 P.3d at 1148 (discussing the de-
sign of State Farm's PP&R policy to underpay valid claims and noting the PP&R policy
specifically targeted the economically vulnerable).

450. Compare Gore, 517 U.S. at 576, 578 (noting BMW's conduct did not demon-
strate indifference), with State Farm, 123 S. Ct. at 1518 (noting State Farm's lawyer
advised the Campbells simply to "put for sale signs on your property to get things
moving").

451. State Farm, 123 S. Ct. at 1518.
452. Campbell, 65 P.3d at 1149.
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and community relationships. 45 3 Thus, the indifference and reckless
disregard displayed toward the Campbells in State Farm was different
than the conduct in Gore because Dr. Gore's health was never at risk
from driving his expensive auto whereas the Campbells suffered emo-
tional distress due to the lack of aid from State Farm and fear of losing
their accumulated assets.4 54 Therefore, the State Farm Court misap-
plied Gore when the Court did not distinguish BMW's actions, which
did not demonstrate indifference or disregard for its customers, from
State Farm's actions which demonstrated indifference and disregard
for the health of the financially vulnerable Campbells.4 5 5

c. State Farm repeatedly engaged in conduct it should have known
or suspected was unlawful.

State Farm's repeated misconduct was another element of repre-
hensible conduct not present in Gore.4 56 The Gore Court noted BMW
based its nondisclosure policy on disclosure statutes in twenty-five
other states, which allowed safe harbor for nondisclosure of repairs
constituting less than 3% of the retail price.4 57 The Court stated the
repainting of Dr. Gore's car equaled 1.5% of the retail price. 458 The
Court added, BMW's conduct was not unlawful before Dr. Gore's law-
suit.4 59 The Court explained, because Alabama had no disclosure
statute, Dr. Gore's action for fraud asserted that BMW had sup-
pressed a material fact.4 60 The Gore Court noted BMW could reasona-
bly rely on the other states' statutes for guidance.4 6 1 The Court also
stated no evidence existed to demonstrate BMW continued its conduct
once it became unlawful.46 2

Dissimilar to Gore, the State Farm Court noted the evidence
demonstrated in the second phase of the Campbells' suit against State
Farm that State Farm's decision not to settle resulted from the com-
mitment under the PP&R policy to generate profits from undervaluing

453. Compare Gore, 517 U.S. at 563, 576 (stating BMW's conduct did not demon-
strate indifference or reckless disregard for the health of others and its actions did not
endanger the health of Dr. Gore in driving his expensive automobile), with State Farm,
123 S. Ct. at 1518 (noting State Farm refused to cover Campbell's excess liability or to
post a supercedeas bond), and Campbell, 65 P.3d at 1149 (determining State Farm's
refusals forced the Campbells to fear losing their assets and to suffer resulting emo-
tional harm and physical injuries).

454. See supra notes 445-53 and accompanying text.
455. See supra notes 445-54 and accompanying text.
456. See infra notes 457-71 and accompanying text.
457. Gore, 517 U.S. at 565.
458. Id. at 564.
459. Id. at 565.
460. Id. at 563, 577.
461. Id. at 579.
462. Id.
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claims either from or against State Farm's insureds.4 63 The Utah Su-
preme Court determined in State Farm's efforts to underpay Slusher's
and the Ospitals' claim, a State Farm agent acted on direct orders and
falsified an accident report; State Farm then used the report to reject
settlement offers from Slusher and the Ospitals. 4 64 The Utah Su-
preme Court stated State Farm destroyed documents related to the
PP&R policy to avoid their disclosure during the discovery phase of
the Campbells' litigation. 46 5 The Utah Supreme Court explained the
trial court found State Farm also used the tactics of claiming false
privileges, making meritless objections, abusing the law and motion
practice, and claiming destroyed documents did not exist in an effort
to prolong litigation and make the process more expensive. 4 66

The State Farm Court stated State Farm repeated its practices
under the PP&R policy for over twenty years, though the Court did
not detail the conduct as specifically as had the Utah Supreme
Court.4 6 7 Unlike the conduct in Gore, where BMW ceased in the con-
duct determined to be unlawful and did not originally act in bad faith,
State Farm's repeated misconduct for twenty years under the PP&R
Policy was conduct it should have known or suspected was unlaw-
ful.4 68 Unlike the Utah Supreme Court, which detailed State Farm's
misconduct, the Court in State Farm did not address State Farm's de-
struction of documents or abuse of the legal system. 46 9 Thus, the con-
duct in State Farm differed from the conduct in Gore because BMW

463. Compare Gore, 517 U.S. at 579 (stating BMW could reasonably rely on other
states' statutes for guidance), with State Farm, 123 S. Ct. at 1518-19 (quoting the Utah
Supreme Court's "apt" characterization of the second phase of the Campbells' suit,
which demonstrated State Farm's handling of the Campbell's resulted from its PP&R
policy).

464. Campbell, 65 P.3d at 1141, 1148.
465. Id. at 1148 (stating State Farm destroyed documents during the Campbells'

litigation); Respondent's Brief at 12, State Farm Mut. Auto. Ins. Co. v. Campbell, 123 S.
Ct. 1513 (2003) (No. 01-1289) (explaining a State Farm employee was aware the
Campbells requested documents which State Farm destroyed).

466. Campbell, 65 P.3d at 1148 (detailing State Farm's tactics and motives); Re-
spondent's Brief at 13, State Farm (No. 01-1289) (explaining further State Farm's
claiming documents it destroyed did not exist).

467. State Farm, 123 S. Ct. at 1518-19.
468. Compare Gore, 517 U.S. at 563-65, 579 (determining that BMW reasonably re-

lied upon the belief its conduct was legal and changed its conduct the instant the con-
duct was determined unlawful), and Campbell, 65 P.3d at 1141, 1148 (noting State
Farm falsified documents to underpay claims, destroyed documents to prevent their dis-
covery, and abused trial practice), with State Farm, 123 S. Ct. at 1518-19 (stating State
Farm's conduct spanned twenty years, without detailing the specific conduct as had the
Utah Supreme Court).

469. Compare Campbell, 65 P.3d at 1141, 1148 (noting State Farm falsified docu-
ments to underpay claims, destroyed documents to prevent their discovery, and abused
trial practice), and State Farm, 123 S. Ct. at 1518-19 (stating State Farm's conduct
spanned twenty years, without detailing the specific conduct as had the Utah Supreme
Court).
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relied on existing statutes to formulate its policy and discontinued the
policy once the conduct became unlawful, whereas State Farm contin-
ued its unlawful conduct for twenty years.4 70 Therefore, the State
Farm Court misapplied Gore when the Court did not address the spe-
cific, repeated unlawful conduct of State Farm, which was distinguish-
able from BMWs conduct.4 7 1

d. State Farm concealed evidence of its improper motive.

State Farm's concealment of evidence of its improper motive was
also reprehensible conduct not present in Gore.4 72 The Gore Court de-
fined reprehensible conduct to include the concealment of evidence.4 73

The Court then stated BMW did not conceal evidence of improper mo-
tive. 47 4 The Court also noted BMW made no deliberate false state-
ments. 4 75 Although the Court determined BMW failed to disclose a
material fact to Dr. Gore, the Court explained BMW failed to disclose
a material fact based on a good faith belief no duty to disclose
existed.476

Unlike Gore, where the Court determined BMW neither made
false statements nor concealed evidence, the Court in State Farm
failed to recognize or weigh the Utah Supreme Court's determination
that State Farm concealed all evidence related to the PP&R policy. 47 7

The Utah Supreme Court noted documents critical to the Campbells'
case to prove absence of mistake did not come from discovery re-
quested from State Farm, but rather through former State Farm em-
ployees who retained their copies. 478 The Utah Supreme Court
stated, while the Campbells' case and others alleging bad faith were
pending, State Farm destroyed documents to prevent their discov-
ery. 47 9 The trial court detailed that State Farm's in-house counsel in-
structed claims managers in Utah to destroy claim-handling manuals,

470. See supra notes 457-69 and accompanying text.
471. See supra notes 457-70 and accompanying text.
472. See infra notes 473-84 and accompanying text.
473. Id.
474. Id.
475. Gore, 517 U.S. at 579.
476. Id. at 579-80.
477. Compare Gore, 517 U.S. at 479, 482 (stating BMW did not conceal evidence of

improper motive and noting there was no improper motive), and Campbell, 65 P.3d at
1148 (determining State Farm destroyed all evidence to conceal the existence of the
PP&R policy designed to deliberately and systematically cheat State Farm's customers),
with State Farm, 123 S. Ct. at 1518, 1523 (recognizing the existence of the PP&R Policy,
but determining practices under the policy did not relate to the Campbells' harm).

478. Campbell, 65 P.3d at 1148 (stating the Campbells could not obtain documents
from State Farm); Respondent's Brief at 6, State Farm (No. 01-1289) (explaining how
the Campbells obtained the documents from former State Farm employees).

479. Campbell, 65 P.3d at 1148.
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claim school notes, memos, procedure guides, and any similar docu-
ments which proved damaging to State Farm in previous bad-faith lit-
igation.48 0 Further dissimilar to Gore, where the Court defined
reprehensible conduct to include any concealment of evidence of im-
proper motive, the Court in State Farm failed to include State Farm's
concealment of all evidence related to the PP&R Policy in its repre-
hensibility analysis. 48 1 Manifestly, the Court in State Farm did not
comply with Gore's reprehensibility analysis because the Court failed
to recognize or weigh State Farm's concealment of evidence of its im-
proper motive under the PP&R policy. 48 2 Thus, the Court in State
Farm failed to properly distinguish State Farm's conduct in conceal-
ing all evidence of its improper motive under the PP&R policy from
the conduct in Gore.4 8 3 Therefore, when the Court failed to recognize
State Farm: acted with intentional malice, deceit, and trickery;
demonstrated indifference and reckless disregard for the financially
vulnerable Campbells; repeated misconduct State Farm should have
known or suspected was unlawful; and concealed all evidence of its
improper motive; the Court misapplied Gore to reason incorrectly and
reach an incorrect result.48 4

3. The State Farm Court Failed to Follow Gore and Earlier
Decisions in Limiting Gore's Second Guidepost

The Court in State Farm further misapplied the substantive test
for excessiveness from Gore to reach an incorrect result.48 5 In Haslip,
the Court approved of Alabama's seven factor test which considered
whether a reasonable relationship existed between the award and
both the harm the plaintiff suffered, plus the harm likely to result
from continued misconduct. 48 6 The Haslip Court concluded this rea-
sonable relationship test imposed proper constraint on juries award-
ing punitive damages. 48 7 The TXO Court considered the disparity
between the compensatory and punitive award, approved of Haslip's
considerations, and clarified that an appropriate consideration was
the possible harm to other victims which might result if similar future

480. Respondent's Brief at 12, State Farm (No. 01-1289).
481. Compare Gore, 517 U.S. at 580 (defining reprehensible conduct to include con-

cealment of evidence of improper motive), and Campbell, 65 P.3d at 1148 (determining
State Farm destroyed all evidence to conceal the existence of the PP&R policy), with
State Farm, 123 S. Ct. at 1523 (failing to include or discuss State Farm's concealment of
evidence relating to the PP&R policy in its reprehensibility analysis).

482. See supra notes 473-81 and accompanying text.
483. See supra notes 473-82 and accompanying text.
484. See supra notes 409-83 and accompanying text.
485. See infra notes 486-541 and accompanying text.
486. Haslip, 499 U.S. at 21, 22.
487. Id. at 22.
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conduct from the defendant went undeterred. 48 8 The Gore Court fur-
ther solidified Haslip's and TXO's considerations, stating the proper
focus of ratio analysis considered the relationship between the puni-
tive award and the possible harm which could result from a defen-
dant's conduct, not just the harm the plaintiff suffered.48 9 Thus, the
Gore Court followed TXO and Haslip, making the concern of possible
harm to other potential victims a correct factor when also considering
the harm which resulted from the defendant's conduct in relation to
the punitive damages award.4 90

The Gore Court created the ratio analysis guidepost from previous
decisions the Supreme Court had reviewed. 49 1 The Court provided
that a higher ratio was not justified because there was no reason to
believe BMW's nondisclosure policy threatened Gore, or any other cus-
tomer, with further harm.4 92 The Gore Court also stated higher ratios
were justifiable when the injury to the plaintiff was hard to detect, the
value of non-economic harm was difficult to determine, or particularly
egregious conduct produced small economic damage.4 93 The State
Farm Court incorrectly shrunk the analysis in limiting the inquiry
only to the conduct specifically shown to have harmed the Campbells
and their particular injuries, which the Court did not recognize en-
tirely.4 9 4 The State Farm Court similarly limited future awards with
new, "instructive" ratios.4 9 5

a. The State Farm Court failed to recognize all of the Campbells'
injuries or that those injuries were the type of injuries
Gore directed could support a higher award.

In contrast to the Court's previous decisions, the State Farm
Court's analysis required the Campbells to show how State Farm's
conduct harmed only them specifically. 4 9 6 Nonetheless, the Utah Su-

488. TXO, 509 U.S. at 459, 460, 462.
489. Gore, 517 U.S. at 581.
490. Compare Haslip, 499 U.S. at 21, 22 (approving of Alabama's seven factor test

which considered whether a reasonable relationship existed between the award, and
both the harm the plaintiff suffered and the harm likely to result from continued con-
duct), and TXO, 509 U.S. at 460 (approving of Haslip's considerations, and adding the
possible harm to other victims which might result if similar future conduct was not
deterred was an appropriate concern), with Gore, 517 U.S. at 581 (stating the proper
focus was toward the relationship between the punitive award the harm likely to result
from the conduct of the defendant, including those other than the plaintiff).

491. Gore, 517 U.S. at 580 (citing TXO, 509 U.S. at 459; Haslip, 499 U.S. at 23).
492. Id. at 582.
493. Id.
494. See infra notes 496-509 and accompanying text.
495. See infra notes 510-25 and accompanying text.
496. Compare Haslip, 499 U.S. at 21, 22 (approving Alabama's test which consid-

ered potential harm to other victims when examining the relationship between the
award and the harm the plaintiff suffered), and TXO, 509 U.S. at 460 (stating the ap-
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preme Court had documented the harm to the Campbells to include:
the threat of losing their assets; the resulting physical injuries of
stress, sleeplessness, and heartache; and familial and marital rela-
tionship strain.4 97 Disparately, the Court in State Farm claimed the
harm to the Campbells arose from an economic transaction, there
were no physical injuries, and State Farm's payment of the excess ver-
dict indicated the Campbells suffered minor economic injuries only. 498

Interestingly, in its ratio analysis, the State Farm Court had noted
Gore directed that particularly egregious acts resulting in minor eco-
nomic injuries could justify larger awards.4 99 However, in spite of the
discrepancy between the Utah Supreme Court's catalogue of the
Campbells' injuries and the State Farm Court's acknowledgment of
Gore's directive, the State Farm Court still failed to follow Gore's di-
rective when the State Farm Court declared the Campbells' compensa-
tory award fully redressed their injuries and required a lower ratio. 500

Equally, the State Farm Court further failed to reconcile the Utah Su-
preme Court's determination the Campbells suffered stress, sleepless-
ness, heartache, and marital and familial relationship strain, with the
Court's own determination the basis for the punitive award was the
outrage and humiliation the Campbells suffered.50 1 Had the Court
considered these were exactly the types of injuries the Gore Court al-
luded to in directing injuries difficult to detect, or whose value was
difficult to determine, were injuries justifying higher punitive awards,
the Court could have justified the Campbell's award.50 2 Moreover,

propriateness of considering potential harm to other possible victims if wrongful con-
duct was not deterred), and Gore, 517 U.S. at 581 (approving Haslip and TXO, and
clarifying the proper focus of the relationship between the punitive award and the harm
the plaintiff suffered also considered the potential harm to other victims), with State
Farm, 123 S. Ct. at 1523, 1524 (stating a defendant's punishment should be for the
conduct which harmed the plaintiff).

497. Campbell, 65 P.3d at 1149.
498. Compare Campbell, 65 P.3d at 1149 (documenting the Campbell's harm to in-

clude the threat of losing their assets; resulting physical injuries of stress, sleepless-
ness, and heartache; and familial and marital strain), with State Farm, 123 S. Ct. at
1525 (claiming there were no physical injuries to the Campbells and State Farm's pay-
ment of the judgment indicated the Campbells suffered minor economic injuries only).

499. State Farm, 123 S. Ct. at 1524.
500. Compare Gore, 517 U.S. at 583 (stating a higher ratio was justifiable when a

plaintiff suffered injuries difficult to detect, the value of non-economic harm was diffi-
cult to determine, or particularly egregious conduct produce minor economic injuries),
with State Farm, 123 S. Ct. at 1521, 1524, 1525, 1526 (stating the Campbells suffered
minor economic injuries and noting State Farm's conduct toward the Campbells justi-
fied awarding punitive damages and that particularly egregious acts producing minor
economic injuries supported higher awards, but providing for a ratio near one-to-one for
the Campbells).

501. State Farm, 123 S. Ct. at 1525.
502. Compare Gore, 517 U.S. at 583 (stating injuries difficult to detect or to measure

in terms of non-economic harm could justify higher punitive awards), and Campbell, 65
P.3d at 1149 (documenting the Campbell's harm to include the threat of losing their



LIKE A GOOD NEIGHBOR

had the State Farm Court determined the Gore directives from ratio
analysis were equally applicable to reprehensibility analysis because
they dealt with the relationship between malicious conduct and the
plaintiffs injury, the Court would have been able to justify the Camp-
bell's award, even though the Court only acknowledged the more mi-
nor of the Campbells' injuries. 50 3

Additionally, the State Farm Court disagreed with the Utah Su-
preme Court's justifying the award based on the statistical probability
State Farm would receive punishment in only 1 out of every 50,000
cases as a justification bearing little relation to the harm the
Campbells suffered.50 4 The Utah Supreme Court reasoned the poten-
tially widespread effects of State Farm's conduct further justified the
award.50 5 However, unlike Gore, where the Court considered whether
BMW's nondisclosure policy threatened other buyers with harm, the
State Farm Court stated a defendant's punishment should be for the
harm to the particular plaintiff.50 6 Moreover, the State Farm Court
characterized the Utah Supreme Court's decision as adjudicating
other parties' hypothetical claims in the Utah Supreme Court's repre-
hensibility analysis, with which the State Farm Court also dis-
agreed. 50 7 Unlike Gore, and the Court's previous decisions which
considered the relationship between the award and the potential harm
to others, the State Farm Court failed to follow the same reasoning
when the Court required the award to relate only to the harm the
Campbells suffered and then further failed to recognize not only the
Campbells' specific injuries, but also how those injuries were the types
of injuries Gore directed could justify higher punitive awards. 50 8

assets; resulting physical injuries of stress, sleeplessness, and heartache; and familial
and marital strain), with State Farm, 123 S. Ct. at 1525, 1526 (stating the Campbells
suffered minor economic injuries, but also noting the Campbells' "distress" was the out-
rage and humiliation the Campbells suffered at the hands of State Farm, though requir-
ing a lower ratio).

503. See supra notes 496-502 and accompanying text.
504. State Farm, 123 S. Ct. at 1525. The Campbells' counsel explained to the Court

the one-in-fifty-thousand probability figure came from State Farm's employee training
and not from the Utah Courts. Respondent's Brief at 14, State Farm (No. 01-1289).

505. Campbell, 65 P.3d at 1150.
506. Compare Gore, 517 U.S. at 582 (considering the potential for harm to those

other than Gore), with State Farm, 123 S. Ct. at 1523, 1524 (considering only the harm
to the Campbells).

507. State Farm, 123 S. Ct. at 1523.
508. Compare Haslip, 499 U.S. at 21, 22 (approving the consideration of the harm to

potential victims), and TXO, 509 U.S. at 460 (stating the appropriateness of considering
the harm to potential victims), and Gore, 517 U.S. at 581, 582 (confirming and clarifying
the proper focus considered the harm to potential victims), and Campbell, 65 P.3d at
1149 (cataloguing all of the Campbells' injuries), with State Farm, 123 S. Ct. at 1523,
1524, 1525 (stating the defendant's punishment should be for the conduct harming the
plaintiff and determining the only conduct relevant to reprehensibility analysis was the
conduct harming the Campbells, yet failing to recognize all of the Campbells' injuries).
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Therefore, the State Farm Court did not adhere to earlier decisions
and misapplied Gore when it conducted an analysis which only consid-
ered the harm the Campbells suffered, yet failed to recognize all of the
Campbells' harm, or that the harm the Campbells suffered was the
type of harm Gore directed could support a higher award.50 9

b. The State Farm Court further limited Gore's second guidepost
with new, "instructive" ratios.

Additionally, the Gore Court noted a historical preference for
double, treble, and quadruple damages to multiply damages for spe-
cific wrongs. 5 10 The Court rejected a mathematical bright line for de-
termining constitutionality.5 11 The Court noted most cases would
have ratios within constitutional limits, without specifying a range. 5 12

The Court also noted an award with a ratio of 500 to 1 "raise[d] a
suspicious judicial eyebrow. "5 13

The State Farm Court referenced Gore's historical treatment of
double, treble, and quadruple damages to punish and deter, but then
determined those ratios were "instructive."5 14 The Court noted those
ratios demonstrated "the obvious": single-digit multipliers would more
likely satisfy due process and there was "no doubt" the 145-to-1 ratio
in the Campbells' case bore a presumption of invalidity.5 15 Moreover,
the Court determined when substantial compensatory damages ex-
isted; a ratio approaching 1-to-1 may reach the outer limit of due pro-
cess.5 16 The Court stated the Campbells' $1 million compensatory
award was substantial and completely compensated the Campbells'
for their injuries. 5 17 Further, the Court maintained given the
Campbells' substantial compensatory award, the punitive damages
award should have been at or near the 1-to-1 ratio.5 18 However, the
Utah Supreme Court had warned when companies could predict the
potential level of punishment based on ratios historically upheld, a
company could carefully forecast cost/benefit ratios measuring the
wrongful conduct against the potential penalty. 5 19

Unlike Gore, the State Farm Court essentially limited ratio analy-
sis when the Court instructed single-digit multipliers complied with

509. See supra notes 496-508 and accompanying text.
510. Gore, 517 U.S. at 580-81.
511. Id. at 582-83.
512. Id.
513. Id. at 583.
514. State Farm, 123 S. Ct. at 1524.
515. Id.
516. Id.
517. Id.
518. Id. at 1526.
519. Campbell, 65 P.3d at 1151.

[Vol. 37



LIKE A GOOD NEIGHBOR

due process and the ratio shrunk as the amount of compensatory dam-
ages rose, and then applied the determination to reason the
Campbells' substantial compensatory award demanded a ratio ap-
proaching 1-to-1. 5 20 Further dissimilar to Gore, where the Court
noted the 500-to-1 ratio "raise[d] a suspicious judicial eyebrow," the
State Farm Court maintained there was "no doubt" a presumption ex-
isted against the 145-to-1 ratio in the Campbells' case.5 2 1 Moreover,
in TXO, the Court addressed the 526-to-1 ratio and stated, when con-
sidering the disparity between the punitive award and the potential
harm from TXO's conduct, the ratio did not "jar one's constitutional
sensibilities."5 22 Dissimilar to TXO, where the Court determined the
ratio did not control when the Court considered the potential harm
from TXO's conduct, the Court in State Farm determined the
Campbells could not overcome the presumption against the 145-to-1
ratio because the ratio was disproportionate to the harm the
Campbells suffered and the Campbells' substantial compensatory
award required a ratio approaching one-to-one. 5 2 3 Thus, in concen-
trating ratio analysis by discussing only single-digit multipliers as
those more likely to satisfy due process, while announcing double,
treble, and quadruple multipliers were "instructive," and an award
with a 145-to-1 ratio bore a presumption against it, the State Farm
Court constricted Gore's and TXO's more lenient reasoning to narrow
the ratio analysis. 5 24 Therefore, the State Farm Court misapplied
Gore to limit ratio analysis and make ratio analysis formulaic when it
failed to consider the potential harm to others and not only instructed
single digit ratios complied with due process, but also applied the in-
struction to the Campbells' award, determining a ratio at or near one-
to-one was the appropriate remedy. 52 5

520. Compare Gore, 517 U.S. at 580-81 (rejecting a mathematical formula and not-
ing historical preference for double, treble, and quadruple multipliers), with State
Farm, 123 S. Ct. at 1524, 1526 (instructing "the obvious" meant single-digit multipliers
more likely satisfy due process, the large ratio bore a presumption of invalidity, sub-
stantial compensatory awards reduced the ratio towards one-to-one, and the Campbells'
substantial compensatory award deserved a ratio which approached one-to-one).

521. Compare Gore, 517 U.S. at 583 (stating a 500 to 1 ratio "raise[d] a suspicious
judicial eyebrow"), with State Farm, 123 S. Ct. at 1524 (stating there was "no doubt" a
presumption existed against the 145 to 1 ratio in the Campbells' case).

522. TXO, 509 U.S. at 462 (citing Haslip, 499 U.S. at 18).
523. Compare TXO, 509 U.S. at 462 (stating when considering the 526-to-1 ratio

between the punitive award and the potential harm from TXO's conduct, the ratio did
not "jar one's constitutional sensibilities"), with State Farm, 123 S. Ct. at 1524, 1526
(declaring a presumption against the 145-to-1 ratio and determining the punishment
was disproportionate to the Campbells' harm and requiring a ratio approaching 1-to-i).

524. See supra notes 510-23 and accompanying text.
525. See supra notes 510-24 and accompanying text.
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4. The State Farm Court Did Not Follow Gore's Third Guidepost
and Limited the Guidepost

The Gore Court noted the maximum civil penalty imposable upon
BMW was a $2,000 fine. 526 The Court determined this modest civil
penalty did not justify the punitive award because BMW had conse-
quently lacked notice its nondisclosure policy could produce a $4 mil-
lion punitive award in light of the available penalty.5 27 Although no
criminal penalty was available in Gore, the Court recognized the Has-
lip Court had considered that Pacific Mutual's conduct could warrant
imprisonment in justifying the award.5 28 Thus, the Gore Court de-
fined the third guidepost to include examination of both the civil and
criminal penalties available when reviewing punitive damage awards
for excessiveness. 5 29  Moreover, the Gore Court stated Justice
O'Connor correctly observed a court reviewing a punitive award for
excessiveness should accord 'substantial deference' to legislative judg-
ments regarding the appropriate punishment for the defendant's
conduct.

5 30

The Utah Supreme Court detailed how State Farm's conduct was
punishable in Utah with a $10,000 fine for each act of fraud; forced
renunciation of its business license or dissolution of its operations in
Utah; disgorgement of profits gained from its PP&R policy and a fine
of twice the value of those profits; public acknowledgment that State
Farm's officers were convicted of fraud; and imprisonment for those
officers criminally convicted. 53 1 However, the State Farm Court dis-
missed all penalties as "speculative," except for a single $10,000 fine
for the injury to the Campbells. 5 32 Moreover, the Court stated the
criminal penalty had less utility when examining the size of the puni-
tive award. 53 3 Unlike Gore, where the Court defined the third guide-
post to direct considering both the civil and criminal penalties
available, the State Farm Court did not follow this direction when the
Court dismissed the consideration of Utah's authorized penalties as
"speculative."53 4 Departing further from Gore, where the Court in-

526. Gore, 517 U.S. at 584.
527. Id. at 583-84.
528. Id. at 583.
529. Id. at 583.
530. Id.
531. Campbell, 65 P.3d at 1154-55.
532. State Farm, 123 S. Ct. at 1526.
533. Id.
534. Compare Gore, 517 U.S. at 583-84, 585 (recognizing the Haslip Court consid-

ered potential imprisonment justified the award and defining the third guidepost to
include considering both the civil and criminal penalties available when reviewing
awards for excessiveness), with State Farm, 123 S. Ct. at 1526 (dismissing both civil
and criminal penalties available in Utah as speculative, considering a single $10,000
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structed reviewing courts to accord 'substantial deference' to legisla-
tively set penalties, the State Farm Court determined the criminal
penalty was of less comparative utility to analyzing the third guide-
post.53 5 Thus, the State Farm Court failed to follow Gore and limited
the third guidepost when the Court failed to fully consider both civil
and criminal penalties available or accord 'substantial deference' as
Gore directed.5 36

Generally, State Farm's conduct failed the Court's reprehensibil-
ity analysis because the Court failed to consider how State Farm's con-
duct differed from BMW's to produce injuries which Gore had directed
could support a higher punitive award.5 37 Specifically, the Court in
State Farm failed to recognize that State Farm: acted with intentional
malice, deceit, and trickery under the PP&R policy; demonstrated in-
difference to the financially vulnerable Campbells in unreasonably
and fraudulently refusing to settle the claims against Campbell; and
damaged the Campbells physically and emotionally. 538 All of State
Farm's conduct connected to the Campbells' case, including the de-
struction of all evidence relating to the PP&R policy was conduct State
Farm should have known or suspected was unlawful. 5 39 Moreover,
the State Farm Court indiscriminately determined to ignore a full con-
sideration of Utah's legislatively set penalties applicable to State
Farm's conduct when the Court dismissed the penalties as speculative
and announced, contrary to Gore, that criminal penalties were not as
useful to the analysis. 540 Therefore, the Court in State Farm misap-
plied all three of Gore's guideposts to reach an incorrect result when
the Court: failed to distinguish State Farm's conduct from BMW's;
shrunk ratio analysis by ignoring the potential harm to other victims;
made ratio analysis formulaic with "instructive" ratios the Court ap-
plied to the Campbells' award; and dismissed Utah's available crimi-
nal penalties from the Court's analysis of Gore's third guidepost.5 4 1

fine for the harm to the Campbells, and determining the available criminal penalty had
less utility when reviewing awards under the third guidepost).

535. Compare Gore, 517 U.S. at 583 (directing reviewing courts to accord substan-
tial deference to legislatively set penalties), with State Farm, 123 S. Ct. at 1526 (deter-
mining the available criminal penalty had less utility when reviewing awards under the
third guidepost).

536. See supra notes 526-35 and accompanying text.
537. See supra notes 426-84 and accompanying text.
538. See supra notes 434-71 and accompanying text.
539. See supra notes 434-84 and accompanying text.
540. See supra notes 526-36 and accompanying text.
541. See supra notes 426-536 and accompanying text.
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B. THE REASONING OF THE PRECEDENT WHICH BUILT GORE's

ANALYSIS SUPPORTS THE CAMPBELLS' AWARD

1. The Decisions Prior to Gore Developed Reasoning Which
Justified the Campbell's Award.

In Browning-Ferris, the Court deferred to Vermont law, which ex-
amined the nature of the defendant's conduct and the defendant's
wealth when imposing or reviewing a punitive damages award.5 42 In
Haslip, the Court approved Alabama's seven factor test which added
to Browning-Ferris a comparison between the punitive award and the
plaintiffs harm, the potential harm to other victims, and the existing
civil and criminal penalties. 54 3 In TXO, the Court approved of Haslip,
clarified the possible harm to others and the defendant's conduct in
other jurisdictions were appropriate concerns, and stated malicious
conduct as part of a larger pattern of trickery, deceit, and fraud sup-
ported a higher ratio between compensatory and punitive damages.54 4

Under the reasoning of these decisions, the Campbells' award from
the Utah Supreme Court was supportable. 54 5 Had the Court in State
Farm followed the reasoning of these decisions, the Court would have
justified the Campbells' award. 546

a. Browning-Ferris' reasoning supports the Campbells' award.

The Browning-Ferris Court stated its role was not to review an
award for excessiveness or to replace the judgment of the jury with its
own discretion. 5 47 The Court noted state law provided the substan-
tive confines for awarding punitive damages and limited federal re-
view of an award for excessiveness. 548 The Court explained Vermont
law required the jury to determine that the defendant acted with mal-
ice when awarding punitive damages. 54 9 The Court added Vermont
allowed the jury to use evidence of a defendant's financial position
when awarding punitive damages. 550 The Court did not examine
BFI's conduct in light of Vermont law because the Court deferred to
the district court's decision to deny BFI a new trial due to Vermont's
broad factors the jury considered in awarding punitive damages. 55 1

542. Browning-Ferris, 492 U.S. at 278 n.1, 279.
543. Haslip, 499 U.S. at 21-22.
544. TXO, 509 U.S. at 462 & n.28.
545. See infra notes 547-99 and accompanying text.
546. See infra notes 547-621 and accompanying text.
547. Browning-Ferris, 492 U.S. at 278.
548. Id. at 279.
549. Id. at 278 n.24.
550. Id.
551. Id. at 280.
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Had the Court in State Farm followed the reasoning of Browning-Fer-
ris, the Court would have justified the Campbells' award. 552

In Browning-Ferris, the jury imposed punitive damages on BFI
based on evidence BFI deliberately and willfully attempted to drive
Kelco from the Burlington market when it slashed prices. 55 3 Also, the
district court instructed the jury to consider BFI's financial position to
determine the amount of punitive damages to award. 55 4 The United
States Court of Appeals for the Second Circuit reasoned the jury's
award was less than .5% of BFI's annual revenues, 0.6% of its net
worth, and 5% of its net income for 1986, and these percentages rea-
sonably supported the award. 55 5 The Supreme Court affirmed the
Second Circuit and concluded there was no basis for overturning the
jury's award.55 6

Similar to Vermont law in Browning-Ferris, the Utah Supreme
Court in State Farm announced seven factors Utah juries considered
when awarding punitive damages, among which were the nature of
the defendant's conduct, the circumstances and facts surrounding the
misconduct, and the defendant's relative wealth. 55 7 The trial court's
review of the award found the jury determined State Farm acted
fraudulently and maliciously when it falsified Campbell's accident re-
port to include fictitious claims Ospital was speeding to meet a non-
existent, pregnant girlfriend.5 58 The trial court further detailed the
evidence before the jury demonstrated State Farm deliberately
cheated its customers, destroyed documents, and intimidated and
harassed opposing claimants, witnesses, and attorneys.5 5 9 Addition-
ally, the trial court explained this evidence demonstrated State
Farm's misconduct was widespread and calculated to avoid full pay-
ment of claims, irrespective of the claims' validity, under the PP&R
policy. 560 Accordingly, the Utah Supreme Court determined the na-
ture of State Farm's misconduct and the circumstances and facts sur-

552. See infra notes 553-70 and accompanying text.
553. Browning-Ferris, 492 U.S. at 262.
554. Id. at 261.
555. Kelco Disposal, Inc. v. Browning Ferris Indus. of Vermont, Inc., 845 F.2d 404,

410 (2d Cir. 1988).
556. Browning-Ferris, 492 U.S. at 280.
557. Compare Browning-Ferris, 492 U.S. at 278 n.24 (explaining Vermont law con-

sidered whether the defendant acted with malice and the defendant's wealth when
awarding punitive damages), with Campbell, 65 P.3d at 1145-46 (announcing seven fac-
tors under Utah law juries consider when awarding punitive damages including the
nature of the defendant's conduct, the facts and circumstances surrounding the miscon-
duct, and the defendant's wealth).

558. Campbell, 65 P.3d at 1147-48.
559. Id. at 1148.
560. Id.

2004]



CREIGHTON LAW REVIEW

rounding the misconduct justified the jury's award.56 1 Similar to the
malicious conduct in Browning-Ferris, State Farm's misconduct was
sufficiently malicious to justify the jury's punitive damage award
under deference to a state law test which examined the defendant's
conduct. 56 2 Therefore, if the State Farm Court had compared the
Campbells' award to the award in Browning-Ferris, the Court would
have recognized State Farm's conduct justified the award under the
deference in Browning-Ferris to Vermont's first requirement for im-
posing punitive damages given the Utah jury determined State Farm
acted maliciously and fraudulently. 563

Furthermore, in describing State Farm's financial position, the
Utah Supreme Court stated State Farm's wealth was "enormous."56 4

The Court noted State Farm's assets in 1995 were $54.75 billion. 56 5

The court explained the $145 million award was 0.26% of State Farm's
wealth. 5 66 The court determined this percentage reasonably sup-
ported the award because of the need to deter and to punish State
Farm.5 67 Similar to Browning-Ferris, where the award represented
0.6% of BFI's net wealth, in State Farm, the award representing
0.26% of State Farm's wealth was sufficient to justify the jury's puni-
tive award under deference in Browning-Ferris to Vermont law, which
allowed the jury to consider the defendant's wealth when awarding
punitive damages and deciding the appropriate level of punishment
for a particular defendant.5 68 Thus, if the State Farm Court had com-
pared the Campbells' award to the award in Browning-Ferris, the
Court would have recognized State Farm's wealth justified the award
in deference to Utah's allowing the jury to consider the defendant's
wealth when awarding punitive damages. 5 69 Therefore, had the

561. Id. at 1149.
562. Compare Browning-Ferris, 492 U.S. at 262, 278 n.2, 279, 280 (according defer-

ence to Vermont law which required the jury to determine BFI acted with malice as
evidenced by BFI's deliberate and willful attempt to drive Kelco from the Burlington
market), with Campbell, 65 P.3d at 1146-47, 1148 (announcing seven factors jury con-
sider under Utah law including the nature of the misconduct and the circumstances and
facts surrounding the misconduct, then detailing multiple acts of State Farm's mali-
cious conduct under the PP&R policy).

563. See supra notes 553-62 and accompanying text.
564. Campbell, 65 P.3d at 1147.
565. Id.
566. Id.
567. Id.
568. Compare Browning-Ferris, 492 U.S. 278 n.1, 279; Browning-Ferris, 845 F.2d at

410 (deferring to Vermont law allowing the jury to consider BFI's wealth and noting the
award equaled 0.6 % of BFI's wealth), with Campbell, 65 P.3d at 1145-46, 1148 (stating
Utah law considered the defendant's wealth and the award was justified because the
award represented 0.26-of-one-percent of State Farm's wealth).

569. See supra notes 564-68 and accompanying text.
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Court in State Farm followed the reasoning of Browning-Ferris, the
Court would have justified the Campbells' award.5 70

b. Haslip's reasoning supports the Campbells' award.

In the past, the Supreme Court examined whether state methods
for awarding and reviewing punitive damages protected the defen-
dant's due process rights. 57 1 In Haslip, the Court determined Ala-
bama's seven part test imposed meaningful and definite constraint on
a jury awarding punitive damages and a court reviewing the
award.57 2 The Court noted Alabama's seven factor test considered: 1)
the relationship between the award and the plaintiffs harm as well as
any harm which could result from the misconduct; 2) the reprehensi-
bility, duration, and frequency of the defendant's conduct; 3) the prof-
itability to the defendant; 4) the defendant's financial position; 5) the
litigation costs; 6) the existence of criminal sanctions against the de-
fendant, which could mitigate the award; and 7) the existence of civil
awards against the defendant, which could also mitigate the
award.5 73 The Court explained these standards provided a rational
relationship for determining whether an award was higher than rea-
sonably necessary to deter and to punish a defendant. 57 4 Had the
Court in State Farm followed the reasoning of Haslip, the Court would
have justified the Campbells' award. 57 5

In State Farm, the Utah Supreme Court noted Gore maintained
states had flexibility when determining the appropriateness of puni-
tive damages and the allowable level of punitive damages appropriate
to different classes of cases and any particular case. 5 7 6 The Utah Su-
preme Court explained Utah law examined the award in relation to: 1)
the defendant's wealth; 2) the nature of the conduct; 3) the surround-
ing facts and circumstances of the conduct; 4) the effect of the conduct
on the plaintiff and others; 5) the probability of the conduct recurring;
6) the parties' relationship; and 7) the amount of compensatory dam-
ages awarded. 577 Additionally, the Utah Supreme Court had to apply
Gore's third guidepost examining the available civil and criminal pen-
alties when the Court reviewed the award.5 78

570. See supra notes 553-69 and accompanying text.
571. Haslip, 499 U.S. at 18, 19, 21-22.
572. Id. at 22.
573. Id. at 21-22.
574. Id. at 22.
575. See infra notes 576-85 and accompanying text.
576. Campbell, 65 P.3d at 1152 (quoting Gore, 517 U.S. at 568) (stating States have

flexibility in allowing punitive damages and determining appropriate levels of punitive
damages).

577. Id. at 1146.
578. Id. at 1152, 1154-55.
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The Court in State Farm failed to recognize how the similarity
between the Alabama test approved in Haslip and the Utah test in
State Farm justified the award under the reasoning of Haslip.579

Equally similar to the test in Haslip, which considered the relation-
ship between the award, the plaintiffs harm, and the harm which
could result from the misconduct, the Utah test in State Farm consid-
ered the relationship between the award and the effect on the plaintiff
and others, and the compensatory damages the plaintiff received. 58 0

Like the Alabama test which considered the reprehensibility of the
defendant's conduct, the Utah test examined the nature of the miscon-
duct, the surrounding facts and circumstances, and the parties' rela-
tionship.58 1 Identical to the Alabama test, which considered the
profitability to the defendant and the defendant's wealth, the Utah
test examined the defendant's wealth.5 82 Much like the Alabama test
which considered the existence of civil and criminal sanctions against
the defendant which could be used to mitigate the award, the Utah
Supreme Court also had to apply Gore's third guidepost which consid-
ered the available civil and criminal penalties.58 3 Even though the
Alabama test in Haslip was nearly identical to the Utah test in State
Farm, which also added Gore's third guidepost, the State Farm Court
still failed to recognize the Utah test imposed definite and meaningful
constraint on the jury and post-verdict review of the award under
Haslip's reasoning.58 4 Therefore, had the Court in State Farm fol-

579. See infra notes 580-83 and accompanying text.
580. Compare Haslip, 499 U.S. at 21 (stating the Alabama test included examining

the award in relation to the plaintiffs harm and any harm which could result from the
misconduct), with Campbell, 65 P.3d at 1146 (stating the Utah test included examining
the award in relation to the effect of the conduct on the plaintiff and others and the
compensatory damages the plaintiff received).

581. Compare Haslip, 499 U.S. at 21 (stating the Alabama test included examining
the award in relation to the reprehensibility, duration, and frequency of the defendant's
conduct), with Campbell, 65 P.3d at 1146 (stating the Utah test included examining the
award in relation to the nature of the conduct, the surrounding facts and circumstances,
and the parties' relationship).

582. Compare Haslip, 499 U.S. at 22 (stating the Alabama test included examining
the award in relation to the profitability to the defendant and the defendant's wealth),
with Campbell, 65 P.3d at 1146 (stating the Utah test included examining the award in
relation to the defendant's wealth).

583. Compare Haslip, 499 U.S. at 22 (stating the Alabama test included examining
the award in relation to the existence of civil and criminal penalties against the defen-
dant which could be used to mitigate the award), with Campbell, 65 P.3d at 1152, 1154-
55 (adding Gore's third guidepost which examined the available civil and criminal
penalties).

584. Compare Haslip, 499 U.S. at 21-22 (stating the Alabama test included examin-
ing the award in relation to: the relationship between the award and the plaintiffs
harm as well as any harm which could result from the misconduct; the reprehensibility,
duration, and frequency of the defendant's conduct; the profitability to the defendant;
the defendant's financial position; the existence of criminal sanctions against the defen-
dant, which could be used to mitigate the award and; the existence of civil awards
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lowed Haslip's reasoning, the Court would have concluded the Utah
test, with the addition of Gore's third guidepost, imposed definite and
meaningful constraint on the jury and reviewing courts, which would
justify the Campbell's award.5 85

c. TXO's reasoning supports the Campbells' award.

Previously, the Supreme Court declared "well settled law" allowed
juries to consider evidence of the defendant's misconduct in other ju-
risdictions and the defendant's wealth when awarding punitive dam-
ages.58 6 The Court had also determined a defendant that acted with
malice as part of larger pattern of trickery, deceit, and fraud, sup-
ported a higher ratio between compensatory and punitive damages. 58 7

In TXO, the Court determined the punitive award was not excessive
in light of: TXO's bad faith as part of a larger pattern of trickery, de-
ceit, and fraud; evidence properly before the jury of TXO's misconduct
in other jurisdictions; and TXO's wealth.58 8 The Court considered the
jury may have reasonably determined TXO set out on a fraudulent
and malicious course to regain royalties belonging to Alliance. 58 9

Therefore, the TXO Court maintained the drastic disparity between
the punitive award and the compensatory award to control the
case. 590 Had the Court in State Farm followed the reasoning of TXO,
the Court would have justified the Campbells' award. 59 1

The Utah Supreme Court determined State Farm deliberately
cheated its customers under the PP&R policy, which State Farm
fraudulently designed to underpay valid claims to boost State Farm's
profits.5 92 The Utah Supreme Court stated the evidence of State

against the defendant, which could be used to mitigate the award), with Campbell, 65
P.3d at 1146, 1152, 1154-55 (stating the Utah included examining the award in relation
to: the effect of the conduct on the plaintiff and others and the compensatory award the
plaintiffs received; the nature of the conduct, the surrounding facts and circumstances,
and the parties' relationship; the defendant's wealth; and adding Gore's third guidepost
examining the available civil and criminal penalties), and State Farm, 123 S. Ct. at
1519, 1521, 1526 (stating the Utah Supreme Court "sought to apply the three guide-
posts we identified in Gore ... an application of the Gore guideposts to the facts of this
case.., would justify punitive damages award at or near the amount of compensatory
damages,... [and] [u]nder the principles outlined in BMW of North America, Inc. v.
Gore, this case is neither close nor difficult.").

585. See supra notes 572-84 and accompanying text.
586. TXO, 509 U.S. at 462 & n.28.
587. Id. at 462.
588. Id. at 462 & n.28.
589. Id.
590. TXO, 509 U.S. at 462 & n.28.
591. See supra notes 587-90 (detailing the reasoning of TXO); See infra notes 592-98

and accompanying text (explaining the application of TXO's reasoning to analogous
facts before the Utah Supreme Court).

592. Campbell, 65 P.3d at 1148, 1149.

20041 819



CREIGHTON LAW REVIEW

Farm's misconduct in other jurisdictions was prcperly before the
jury.59 3 The Utah Supreme Court noted State Farm's massive wealth
and determined a larger than normal punishment was necessary to
deter State Farm from further misconduct. 59 4

Similar to TXO, where the Court determined TXO's wealth justi-
fied the award, the Campbells' award in State Farm was equally justi-
fiable under TXO's reasoning because the Utah Supreme Court
determined State Farm's massive wealth supported the award. 59 5

Further similarity exists between TXO and State Farm because where
TXO stated "under well settled law," evidence of alleged misconduct in
other jurisdictions was a typical consideration, the Utah Supreme
Court considered evidence of State Farm's misconduct in other juris-
dictions to support the award. 5 96 Moreover, like the TXO Court's de-
termination the ratio did not control, and indeed could rise when the
defendant acted as part of a larger plan of malice, trickery, and deceit,
the Utah Supreme Court determined State Farm deliberately cheated
and deceived its customers via the PP&R policy to justify imposing a
higher award. 59 7 Even though State Farm's wealth, misconduct in
other jurisdictions, and PP&R policy satisfied the requirements of
TXO's reasoning for justifying a higher award, the Court in State
Farm still failed to recognize the Utah Supreme Court's determina-
tions for supporting the award.598 Therefore, had the State Farm
Court followed TXO's reasoning, the Court would have concluded the
PP&R policy, State Farm's misconduct in other jurisdictions under the
policy, and State Farm's wealth would justify the Campbells'
award. 59 9

593. Id. at 1157, 1158, 1159.
594. Id. at 1147.
595. Compare TXO, 509 U.S. at 462 & n.2 (stating "well settled" law allowed consid-

ering the defendant's wealth), with Campbell, 65 P.3d at 1148, 1149, 1157, 1158, 1159
(determining State Farm was wealthy in support of the award).

596. Compare TXO, 509 U.S. at 462 & n.2 (stating "well settled" law allowed consid-
ering the defendant's misconduct in other jurisdictions), with Campbell, 65 P.3d at
1148, 1149, 1157, 1158, 1159 (determining State Farm's misconduct in other jurisdic-
tions supported the award).

597. Compare TXO, 509 U.S. at 462 (stating the ratio did not control and could rise
when the defendant acted as part of a larger plan of malice, trickery, and deceit), with
Campbell, 65 P.3d at 1148, 1149 (determining State Farm deliberately cheated and
deceived its customers via the PP&R Policy to support the award).

598. See supra notes 586-97 and accompanying text.
599. See supra notes 586-98 and accompanying text.
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d. The State Farm Court used Gore to twist the reasoning which
supported the Campbells' award to constrain the
Campbells' award.

The Court considered its prior decisions in Browning-Ferris, Has-
lip, and TXO, when the Court formulated the three guideposts and
explained their substance and application. 60 0 In Gore, the Court de-
termined states had flexibility to determine the appropriate punish-
ment in furtherance of the states' legitimate interest in punishing and
deterring unlawful conduct.6 0 1 The Court discussed BMW's wealth in
the context of BMW's entitlement to notice of the pressures states
could impose upon BMW in conducting its business.60 2 The Gore
Court refined ratio analysis to include an examination of the potential
harm to other victims. 60 3 Although the Gore Court noted states could
not punish defendants for conduct which was lawful in the jurisdiction
where the conduct occurred, the Court defined reprehensible conduct
to include repeat offenses and persistence in conduct the defendant
should have known or suspected was unlawful. 60 4 The Gore Court
stated trickery and deceit were more reprehensible than other miscon-
duct and that particularly egregious conduct justified higher ratios. 60 5

In State Farm, the Court used Gore to twist the reasoning of the deci-
sions prior to Gore to limit the Campbells' award.60 6 Consequently,
the State Farm Court incorrectly decided State Farm because the
Court changed the reasoning of those prior decisions which would
have supported the award.6 07

In Browning-Ferris and Haslip, the Court deferred to determina-
tions made under state law when reviewing an award for excessive-
ness as providing sufficient constraint on a jury awarding punitive
damages. 608 In Browning-Ferris, Haslip, and TXO, the Court stated a
defendant's wealth was a proper concern for a jury awarding punitive
damages. 60 9 In Haslip and TXO, the Court approved the examination
of the potential harm to other victims when reviewing a punitive dam-

600. Gore, 517 U.S. at 575, 579, 580, 581, 582, 583, 585.
601. Id. at 568.
602. Id. at 587.
603. Id. at 581, 582.
604. Id. at 572, 576-77, 577.
605. Id. at 576, 582.
606. State Farm, 538 U.S. at 5, 6, 7, 13, 14, 18.
607. See infra notes 608-21 and accompanying text.
608. Browning-Ferris, 492 U.S. at 278, 280 (deferring to Vermont law); Haslip, 419

U.S. at 22 (approving Alabama's seven-part test to review punitive awards without ap-
plying the test).

609. Browning-Ferris, 492 U.S. at 278 & n.24 (deferring to Vermont law which per-
mitted evidence of a defendant's ability to pay when determining the appropriate level
of punitive damages); Haslip, 499 U.S. at 22 (determining Alabama's test which consid-
ered the defendant's wealth imposed definite and meaningful constraint on juries);
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ages award. 6 10 In TXO, the Court determined evidence of a defen-
dant's misconduct in other jurisdictions was a proper consideration
and stated malicious conduct as part of a larger pattern of trickery,
deceit, and fraud supported a higher ratio.6 11

Dissimilar to the reasoning of Browning-Ferris and Haslip, where
the Court deferred to determinations made under state law to support
the awards, the State Farm Court criticized the Utah Supreme Court's
application of Gore's federal test despite the Utah Supreme Court's
application of the seven factor Utah test as confirming further analy-
sis under Gore.6 12 Unlike the reasoning of Browning-Ferris, Haslip,
and TXO, where the Court stated a defendant's wealth was a proper
concern to support the awards, the State Farm Court determined
State Farm's wealth did not relate to the reasonableness of the award
and could not justify the award because Gore required using a defen-
dant's wealth to "constrain significantly" an award intended to punish
a defendant's conduct.6 13 Equally unlike the reasoning of Haslip and
TXO, where the Court approved examining the potential harm to
other victims to support the awards, the State Farm Court determined
Gore required that the award must be reasonable and proportionate to
the harm the plaintiff suffered. 6 14 Disparate to the reasoning of TXO,
where the Court determined evidence of a defendant's misconduct in
other jurisdictions was a proper consideration to support the award,
the State Farm Court declared Gore did not permit punishing State
Farm for its nationwide misconduct, and the only relevant conduct

TXO, 509 U.S. 462 & n.28 (stating "well settled" law allowed considering the defen-
dant's wealth).

610. Haslip, 499 U.S. at 21, 22 (approving Alabama's test which considered the
harm to other potential victims); TXO, 509 U.S. at 460 (stating the potential harm from
a defendant's conduct to other victims was an appropriate concern).

611. TXO, 509 U.S. at 462 & n.28.
612. Compare Browning-Ferris, 492 U.S. at 278, 280 (deferring to determinations

made under state law), and Haslip, 499 U.S. at 22 (determining state test imposed suffi-
cient constraint on a jury), and Campbell, 65 P.3d at 1146, 1147, 1150, 1151, 1152, 1154
(applying Utah's seven factor test and Gore's three guideposts), with State Farm, 123 S.
Ct. at 1519, 1521, 1523 (criticizing the Utah Supreme Court's application of Gore's three
guideposts),

613. Compare Browning-Ferris, 492 U.S. at 278 n.24 (deferring to Vermont law
which considered the defendant's wealth), and Haslip, 499 U.S. at 22 (approving Ala-
bama's test which considered the defendant's wealth), and TXO, 409 U.S. at 462 & n.28
(stating "well settled law" considered a defendant's wealth), with State Farm, 123 S. Ct.
at 1525 (determining State Farm's wealth did not relate to the reasonableness of the
award and Gore required using the defendant's wealth to "constrain significantly" a
punitive award).

614. Compare Haslip, 499 U.S. at 21, 22 (approving Alabama's test which consid-
ered the harm to other potential victims), and TXO, 509 U.S. at 460 (clarifying the
proper focus considered the potential harm to other victims), with State Farm, 123 S.
Ct. at 1523, 1524, 1525 (determining Gore required the award must be reasonable and
proportionate to the plaintiffs harm).
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was the conduct which harmed the Campbells. 6 15 Inconsistent with
TXO, where the Court stated malicious conduct as part of a larger
pattern of trickery, deceit, and fraud supported a higher ratio; the
State Farm Court amplified Gore's single digit ratios into instructions
and determined the appropriate ratio in the Campbells' case should
have approached 1-to-1. 6 16

Notably, Justice Kennedy concurred in Haslip, reasoning no fur-
ther evidence of fairness or rationality was necessary to support the
jury's function of determining punitive damages because jury determi-
nation of punitive damages had enjoyed historical, principled recogni-
tion as central to the justice system. 6 17 Unlike Justice Kennedy's
concurrence from Haslip, in State Farm, Justice Kennedy announced
concern over the imprecision with which juries administer punitive
damages awards as a function of vague instructions, bias against
large corporations, and inflammatory evidence, while determining the
jury's award was "irrational."6 18 Justice Kennedy also concurred in
TXO, characterized the case as "close and difficult," but granted that
the jury rationally weighed the evidence of TXO's deliberate, wrongful
conduct, and prior lawsuits against TXO for similar misconduct to
support the punitive award. 6 19 Dissimilar to Justice Kennedy's con-
currence from TXO, in State Farm, Justice Kennedy stated the
Campbells' case was "neither close nor difficult," the jury incorrectly
weighed evidence of State Farm's other conduct, and the prior $100
million judgment against State Farm from Texas was marginally rele-
vant, affording the judgment little or no weight. 6 20 If Justice Kennedy

615. Compare TXO, 509 U.S. at 462 & n.28 (stating "well settled law" considered a
defendant's misconduct in other jurisdictions), with State Farm, 123 S. Ct. at 1521, 1524
(declaring State Farm was punished for its nationwide misconduct and, under Gore, the
only relevant conduct was the conduct which harmed the Campbells).

616. Compare TXO, 509 U.S. at 462 (stating a defendant's conduct as part of a
larger pattern of trickery deceit and fraud supported a higher ratio), with State Farm,
123 S. Ct. at 1518-19, 1526 (noting State Farm's PP&R policy and determining the ap-
propriate ratio for the Campbells should have approached one-to-one).

617. Haslip, 499 U.S. at 40 (Kennedy, J., concurring).
618. Compare Haslip, 499 U.S. at 40 (Kennedy, J., concurring) (stating no further

evidence of fairness or rationality was necessary to support the jury's function of deter-
mining punitive damages), with State Farm, 123 S. Ct. at 1517, 1520, 1526 (announcing
Justice Kennedy's concern over the imprecision with which juries award punitive dam-
ages and the jury's award in State Farm was "irrational").

619. TXO, 509 U.S. at 468, 469 (Kennedy, J., concurring).
620. Compare TXO, 509 U.S. at 468, 469 (Kennedy, J., concurring) (characterizing

the case as "close and difficult," but granting the jury rationally weighed the evidence of
TXO's deliberate, wrongful conduct, and prior lawsuits against TXO for similar miscon-
duct to support the punitive award), with State Farm, 123 S. Ct. 1517, 1521, 1522, 1523,
1525 (stating Justice Kennedy's stance the Campbells' case was "neither close nor diffi-
cult," the jury incorrectly weighed evidence of State Farm's other conduct, and the prior
$100 million judgment against State Farm from Texas was marginally relevant, requir-
ing little or no weight be afforded the judgment).
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would have adhered to his earlier positions in Haslip and TXO, Jus-
tice Kennedy could have justified the Campbells' award. 6 2 1

Mostly, the State Farm Court ignored the reasoning of the deci-
sions prior to Gore to limit the Campbells' award rather than correctly
following the reasoning from those decisions which would have sup-
ported the award.6 22 Consequently, the State Farm Court reasoned
incorrectly when it failed to recognize the Utah Supreme Court ap-
plied state and federal tests to review the jury's award which were
identical to those the Court previously determined appropriate. 6 23

The State Farm Court further failed to recognize the jury and Utah
Supreme Court properly considered the defendant's wealth, the poten-
tial harm to other victims, the evidence of State Farm's misconduct in
other jurisdictions, and the malicious conduct as part of a larger pat-
tern of trickery, deceit, and fraud all supported a higher ratio.6 24 The
Court failed to see how State Farm's conduct and the Court's prior
reasoning demonstrated the punitive award was appropriate because
the State Farm Court: misapplied Gore' first guidepost by failing to
distinguish State Farm's conduct from BMW's; limited Gore's second
and third guideposts by constricting or ignoring the more lenient rea-
soning and explicit directives from Gore; and failed to follow the rea-
soning from the Court's precedent which built Gore's guideposts. 62 5

Therefore, the State Farm Court incorrectly reversed the punitive
award when the Court misapplied Gore's three guideposts, failed to
see how the punitive award could pass Gore's three-part test, and fur-
ther failed to recognize or follow the Court's reasoning which not only
built Gore, but also manifested itself in Gore's directives, which the
Court twisted to reduce the Campbells' award.6 26

CONCLUSION

In State Farm Mutual Automobile Insurance Co. v. Campbell,6 2 7

the United States Supreme Court determined a punitive damages
award with a ratio of 145-to-1 to compensatory damages was an arbi-
trary deprivation of property using Gore's three part test for excessive-
ness. 6 2 8 In State Farm, Curtis Campbell was insured under a policy
with State Farm and caused a traffic accident which killed one person

621. See supra notes 600-20 and accompanying text.
622. See supra notes 542-621 and accompanying text.
623. See supra notes 542-85 and accompanying text.
624. See supra notes 550-99 and accompanying text.
625. See supra notes 413-541 and accompanying text.
626. See supra notes 413-621 and accompanying text.
627. 123 S. Ct. 1513 (2003).
628. State Farm Mutual Automobile Ins. Co., v. Campbell, 123 S. Ct. 1513, 1526

(2003).
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and permanently disabled another.6 29 State Farm refused to settle
the claims against Campbell, resulting first in an excess verdict
against Campbell, and then in the Campbells' lawsuit against State
Farm which produced the $145 million punitive award.6 30 The Su-
preme Court reversed the award, reasoning substantive and procedu-
ral limitations constrain punitive awards. 6 3 1 Following BMW of
North America, Inc. v. Gore,632 the State Farm Court required State
Farm's misconduct around the country to have a nexus to the particu-
lar harm the Campbells suffered.6 33 The Court announced single
digit ratios between compensatory and punitive damages would more
likely satisfy due process and double, treble, and quadruple multipli-
ers were "instructive."63 4 The Court directed lower courts to ensure
the measure of punishment was proportionate to the plaintiffs harm
and the compensatory damages, and substantial compensatory
awards should produce ratios at or near one-to-one. 6 35 Lastly, the
Court explained examining the available criminal penalties under
Gore's third guidepost was of less utility than the Court had afforded
before.

6 36

In State Farm, the United States Supreme Court incorrectly de-
termined the Utah Supreme Court erred in reinstating the $145 mil-
lion punitive damages award.6 37 Furthermore, the State Farm Court
misapplied Gore because the Court failed to recognize the difference
between State Farm's conduct and BMW's, shrunk reprehensibility
analysis, effectively capped ratio analysis, and limited comparisons
with penalties authorized under state law for similar conduct. 638 Ad-
ditionally, the Court demonstrated a complete shift away from the
prior reasoning which built Gore's guideposts because the Court fur-
ther failed to recognize: the Utah Supreme Court applied a state and
federal test to review the jury's award; the defendant's wealth, the
potential harm to other victims, the evidence of State Farm's miscon-
duct in other jurisdictions, and the malicious conduct as part of a
larger pattern of trickery, deceit, and fraud supporting a higher ratio;
were all proper considerations for the jury and reviewing court which

629. State Farm, 123 S. Ct. at 1517.
630. Id. at 1518, 1519.
631. Id. at 1519, 1526.
632. 517 U.S. 559 (1996).
633. BMW of Notrth America Inc. v. Gore, 517 U.S. 559 (1996); State Farm, 123 S.

Ct. at 1522, 1523, 1524.
634. State Farm, 123 S. Ct. at 1524.
635. Id.
636. Id. at 1526.
637. See supra notes 393-626 and accompanying text.
638. See supra notes 426-541 and accompanying text.
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supported the Campbells' award.6 39 Finally, the Court left more ques-
tions unanswered than those the Court incorrectly decided.6 40

For example, the State Farm Court announced there was a pre-
sumption against the award with a ratio of 145-to-1, and single digit
ratios were more likely to satisfy due process, but did not indicate
whether the burden of proof would now shift to the recovering plaintiff
on an appeal of an award to justify any award with a double digit ra-
tio.64 1 The Court stated ratios exceeding single digits "to a significant
degree" were unlikely to satisfy due process, but did not indicate
where in the spectrum between 10-to-1 and 145-to-1 a ratio signifi-
cantly exceeded single digits.6 4 2 However, the Court's elaboration of
2, 3, and 4 as "instructive" multipliers may yet give the lower courts
some guidance. Additionally, the Court announced the Campbells'
substantial compensatory award of $1 million should have produced a
ratio approaching one-to-one, but did not give any guidance as to
whether an award of $500,000, $100,000, or $50,000 was similarly
substantial.6 43 Furthermore, the Court characterized the Utah Su-
preme Court's analysis of Utah's available criminal penalties under
Gore's third guidepost as speculative and insufficient to justify the
award, but did not indicate whether the plaintiffs evidence in the civil
trial must demonstrate to a reviewing court a likelihood the defendant
could, or would face a conviction if the state filed criminal charges. 64 4

Consequently, other questions emerge. Assuming a defendant acted
with extreme malice and one plaintiff lost $10 million because the de-
fendant breached a contract, and another plaintiff lost $10,000 under
a similar breach, would the first plaintiff be entitled to only a $10 mil-
lion punitive award with a one-to-one ratio, where the second plaintiff
could receive a $40,000 award with a four-to-one ratio? Similarly, if
the conduct occurred within the same jurisdiction and juries awarded
each plaintiff $10 million in punitive damages to punish and deter the
defendant, would the second plaintiff carry a presumption against its
award on appeal, and if so, how would the second plaintiff overcome
the presumption? Or, if the second plaintiff was an individual whom
the defendant utterly humiliated and destroyed, while the first plain-
tiff was a large corporation, would those circumstances mitigate in
favor of the second plaintiffs proportionally higher award? Or, should

639. See supra notes 542-621 and accompanying text.
640. See infra notes 641-44 and accompanying text (noting questions created from

the decision in State Farm); text following note 644 (positing questions left
unanswered).

641. State Farm, 123 S. Ct. at 1524.
642. Id.
643. Id. 1524, 1526.
644. Id. at 1526.
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a court exclude the defendant's other acts as dissimilar conduct unless
the plaintiff could show how the breach of the first contract precipi-
tated the breach of the second? These questions, and many others,
will be left to the courts to sort out while awaiting the Supreme
Court's next set of answers to the unsettled questions emerging.
Sadly, State Farm appears to settle this question: if a business or indi-
vidual can determine that a course of conduct will more likely produce
sufficient profits to offset a predictable penalty, what economic incen-
tive is there for the business or individual to choose a different course
of conduct?

David A. Yudelson - '05
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