
CONTINUE AND PAY THE FEE: THE NINTH
CIRCUIT CORRECTLY DETERMINED THE

NATIONAL BANK ACT PREEMPTS MUNICIPAL
ATM SURCHARGE BANS IN BANK OF AMERICA

V. CITY OF SAN FRANCISCO

INTRODUCTION

The National Bank Act ("NBA") provides a comprehensive system
for the establishment and regulation of national banks.' In addition
to several enumerated powers, the NBA authorizes national banks to
"exercise ... all such incidental powers as shall be necessary to carry
on the business of banking .... ,,2 Financial institutions first began
using automated teller machines ("ATMs") to provide deposit and
lending services to consumers in 1969. 3 Prior to 1996, financial insti-
tutions generally charged only two types of fees in an ATM transac-
tion.4 These fees were the "foreign fee" and the "interchange fee."5 In
1996, financial institutions began assessing a separate fee, called a
"surcharge," to non-depositor customers using their ATMs. 6

In Bank of America v. City and County of San Francisco,7 the
United States Court of Appeals for the Ninth Circuit examined powers
the NBA granted to national banks and the Office of the Comptroller
of Currency ("OCC") regulations made in pursuance of the NBA, in
relation to the proscription of ATM surcharges contained in the cities'
of Santa Monica and San Francisco's ("Cities") newly enacted ordi-
nances ("Ordinances").8 The Ninth Circuit also examined the scope of
federal savings association regulation by the Home Owner's Loan Act
("HOLA"), the Office of Thrift Supervision ("OTS") regulations made

1. 10 AM. JUR. 2d Banks and Financial Institutions § 110 (1997 & Supp. 2003).
2. 12 U.S.C. § 24 (Seventh) (2000).
3. Roland E. Brandel & Lynne B. Barr, Electronic Funds Transfers, 40 Bus. L. J.

1051, 1052, 1061 (1987).
4. Judith S. Ruud & Philip Webre, Competition in ATM Markets: Are ATMs

Money Machines?, Cong. Budget Office, at xi (July 1998), available at ftp://ftp.cbo.gov/
6xx/doc666/atmcomp.pdf (last visited Feb. 19, 2004).

5. Bank of Am. v. City of San Francisco, 309 F.3d 551, 556 n.1 (9th Cir. 2002),
cert. denied, San Francisco v. Bank of Am., 2003 WL 1738121 (U.S. May 27, 2003) (NO.
02-1404). The "foreign fee" is assessed by a customer's bank for using an ATM owned by
a different bank. Bank of Am., 309 F.3d at 556 n. 1. The "interchange" fee is paid by the
customer's bank to the bank that owns the ATM. Id.

6. Ruud & Webre at ix, supra note 4 (stating that financial institutions began
charging surcharges in 1996); Bank of Am., 309 F.3d at 556 n.1 (explaining surcharge as
fee assessed by bank owning ATM to non-depositor using ATM).

7. 309 F.3d 551 (9th Cir. 2002).
8. Bank of Am. v. City of San Francisco, 309 F.3d 551, 552, 556 & n.1, 556 (9th

Cir. 2002).
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in pursuance of the HOLA, and the preemptive impact of this scope on
the validity of the Ordinances.9 Additionally, the Ninth Circuit ad-
dressed the impact of the antipreemption provision of the Electronic
Funds Transfer Act ("EFTA") on the preemptive effect of the NBA. 10

The Ninth Circuit determined the NBA granted national banks au-
thority to offer services through ATMs and charge fees for those ser-
vices." Accordingly, the Ninth Circuit held the NBA and OCC
regulations preempted any state law attempting to ban national
banks from charging fees to non-depositors for use of the banks'
ATMs. 12 The Ninth Circuit also determined the EFTA antipreemp-
tion provision was limited to the provisions contained within the other
sections of the EFTA, and thus ineffective to preclude the Ordinances
from preemption by the NBA.13

This Note will discuss the Ninth Circuit's holding in Bank of
America with respect to the incidental powers of national banks, pre-
emption of the Ordinances, and the antipreemption provision of the
EFTA. 14 First, this Note will review the facts and holding of Bank of
America.15 Second, this Note will review relevant case law regarding
the incidental powers of national banks, conflict preemption and the
NBA, and the antipreemption provision of the EFTA. 16 Next, this
Note will demonstrate the Bank of America court correctly determined
offering ATM services and charging fees for those services were within
the incidental powers of national banks.' 7 Next, this Note will show
the Bank of America court properly held the NBA and OCC regula-
tions preempted the Ordinances.' 8 Then, this Note will demonstrate
the Bank of America court's decision in regards to the limited effec-
tiveness of the anti-preemption provision of the EFTA was correct. 19

Finally, this Note will conclude by commenting on the impact of the
Bank of America decision in regards to municipalities and states seek-
ing to ban certain types of ATM fees. 20

9. Bank of Am., 215 F.3d at 552, 559.
10. Bank of Am., 309 F.3d at 552, 564, 565.
11. Id. at 552, 562, 564.
12. Id. at 552, 556.
13. Id. at 552, 565, 566.
14. See infra notes 373-491 and accompanying text.
15. See infra notes 24-159 and accompanying text.
16. See infra notes 160-372 and accompanying text.
17. See infra notes 395-444 and accompanying text.
18. See infra notes 447-71 and accompanying text.
19. See infra notes 478-91 and accompanying text.
20. See infra CONCLUSION.
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FACTS AND HOLDING

On October 12, 1999, the city of Santa Monica enacted an ordi-
nance prohibiting banks from charging fees to non-accountholders
who use the banks' automated teller machines ("ATMs"). 2 1 This ordi-
nance provided in pertinent part, "A financial institution may not im-
pose a fee of any kind on a user for accessing an ATM of that financial
institution located in the City of Santa Monica with an access device
not issued by that financial institution."22 The voters of the city of
San Francisco approved an initiative mandating the enactment of a
substantively similar ordinance into the San Francisco Municipal
Code on November 2, 1999.23 The stated purposes of the Santa
Monica ordinance and the San Francisco ordinance ("Ordinances")
was to protect consumers from excessive fees and to safeguard against
anticompetitive business practices to protect local banks and credit
unions.24 Under the ordinances, a financial institution that violated
the ordinances by charging a separate fee to non-accountholders for
the use of the financial institution's ATM could be held liable to the
non-accountholder for actual damages, reasonable attorney's fees and
in some cases, punitive damages up to $5,000 per violation.2 5 Neither
of the Ordinances appeared to prohibit the foreign fee a customer's
bank charges the customer for using an ATM a different bank owned

21. Bank of Am. v. San Francisco, 1999 WL 33429989 at *1 (N.D. Cal., Nov. 15,
1999) affd by, 215 F.3d 1332 (9th Cir. 2000) (preliminarily enjoining Cities from enforc-
ing ordinances). See SANTA MONICA, CAL., CODE § 4.32.040 (1999), available at http'/
www.stopatmfees.com/newpage5.htm (last visited on Feb. 19, 2004) (prohibiting banks
and other financial institutions from charging ATM fees to non-depositors who use their
ATMs).

22. Bank of Am., 309 F.3d at 550. The ordinance defined financial institutions as,
"Any bank, savings association, savings bank, credit union, or industrial loan company."
Id.

23. Bank of Am., 1999 WL 33429989 at *1. See SAN FRANCISCO, CAL. POLICE CODE
ch. VIII, pt. 2, art. 9 § 648.1 (1999), available at http://www.newrules.org/finance/san
fran.html (providing in pertinent part, "A financial institution may not impose a
surcharge of any kind on a customer for accessing an ATM of that financial institution
located in the City and County of San Francisco with an access device not issued by that
financial institution."). This ordinance defined a financial institution as, "any bank,
savings association, savings bank, credit union, or industrial loan company." SAN FRAN-
CISCO, CAL. POLICE CODE ch. VIII, pt. 2, art. 9 § 648.1.

24. Bank of Am., 1999 WL 33429989 at *1.
25. SANTA MONICA, CAL., CODE § 4.32.040 (1999). Section 4.32.040 provided in

part:
(A) Any financial institution that violates this ordinance shall be liable to the
person injured for the actual damages as determined by a jury, or a court sit-
ting without a jury, but in no case less than $250.
(B) Any financial institution that violates this ordinance shall also be liable for
reasonable attorneys' fees and court costs as determined by the court. In cases
where the financial institution has engaged in a pattern of willful violations,
the financial institution shall be liable for punitive damages not to exceed
$5,000 per violation.

SANTA MONICA, CAL., CODE § 4.32.040 (1999).

20041



CREIGHTON LAW REVIEW

nor to prohibit the interchange fee the customer's home bank pays to
the bank that owns the ATM. 26 The Ordinances merely prohibited
banks from charging a fee to customers not holding an account with
the banks who own the ATMs. 2 7

On October 13, 1999, Bank of America and Wells Fargo Bank
("Banks"), two banks chartered under the National Bank Act ("NBA"),
submitted letters to the Office of the Comptroller of the Currency
("OCC"), the agency charged with administration and enforcement of
the NBA, seeking confirmation of national banks' authority to charge
non-depositors ATM fees. 28 The OCC responded on October 25, 1999
with an interpretive letter confirming that national banks have the
authority, under the NBA and OCC regulations, to charge non-deposi-
tors ATM fees for ATM use.2 9 Subsequently, the Banks filed suit in
the United States District Court of the Northern District of California,
alleging the NBA preempted the Ordinances. 30 The Banks sought a
declaratory judgment that the NBA preempted the Ordinances. 3 1 The
Banks argued the NBA authorized national banks to charge ATM fees
to non-depositors, thereby preempting the Ordinances. 3 2 The Banks
also filed a motion asking the district court to preliminary enjoin
Santa Monica and San Francisco ("Cities") from enforcing the
Ordinances.

33

The district court preliminarily enjoined the Cities from enforcing
the Ordinances as the Ordinances applied to nationally chartered
banks on November 15, 1999. 3 4 Judge Vaughn Walker, writing for
the court, reasoned a preliminary injunction was appropriate because
the NBA preempted the Ordinances and the Banks would suffer irrep-
arable injury if the Cities enforced the Ordinances prior to the resolu-

26. Bank of Am. v. City and County of San Francisco, 309 F.3d 551, 556 n.1 (9th
Cir. 2002) cert. denied, City of San Francisco v. Bank of Am., 2003 WL 1738121 (U.S.
May 27, 2003) (NO. 02-1404).

27. Bank of Am., 309 F.3d at 556 n.1.
28. Brief for Plaintiff-Appellees at 18, Bank of Am. v. City of San Francisco, 2000

WL 33982679 (9th Cir. 2002) (No. 00-16355).
29. Id.
30. Bank of Am., 309 F.3d at 557 (stating the banks filed a complaint); Bank of

Am., 1999 WL 33429989 at *1 (indicating banks filed complaint in the United States
District Court for the Northern District of California). Joined as plaintiffs with Bank of
America and Wells Fargo Bank in the action was the California Banker's Association.
Id. The California Banker's Association ("CBA") is a trade organization which, as of
December 15, 2000, consisted of "approximately 261 members, all of which are banking
organizations doing business in the State of California." Brief for Plaintiff-Appellees at
i, Bank of Am. (No. 00-16355).

31. Bank of Am., 309 F.3d at 557.
32. Brief for Plaintiff-Appellees at 4, Bank of Am. (No. 00-16355).
33. Bank of Am., 1999 WL 33429989 at *1, 2, 3, 4.
34. Id. at *1, 2, 3, 4, 5, 6.
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tion of the case. 35 The district court restated the terms of the
injunction in an order issued on November, 29 1999.36 The order
stated: 1) the Banks could charge non-accountholders fees for using
their ATMs on the condition that the banks place all of the fees in
escrow accounts pending the result of the litigation; and 2) the district
court enjoined the Cities from enforcing the Ordinances. 3 7

After the court issued the preliminary injunction, California Fed-
eral Bank ("Cal Fed"), a federal savings institution organized under
the Home Owner's Loan Act ("HOLA"), moved in the district court to
intervene as a plaintiff in the action.38 Cal Fed sought to enter the
action as a plaintiff because the Ordinances' proscription on charging
ATM fees to non-depositors applied to federal savings associations in
the same way the Ordinances applied to national banks.3 9 The dis-
trict court granted Cal Fed's motion on January 20, 2000.40 Cal Fed
then filed a complaint seeking a declaratory judgment that the HOLA
preempted the Ordinances when applied to federal savings
associations.

4 1

The Cities then appealed the grant of the preliminary injunction
to the United States Court of Appeals for the Ninth Circuit.42 The
Ninth Circuit affirmed the district court's decision on March 31,
2000.4 3 The Ninth Circuit noted the preliminary injunction would be
in effect until the district court resolved the case. 44 The Ninth Circuit
reasoned that in their limited review of the grant of the preliminary
injunction, the Ninth Circuit could not determine the district court
abused its discretion in granting the preliminary injunction against
the Cities.4 5

Subsequently, the Banks, Cal Fed, and the Cities filed cross mo-
tions for summary judgment in the district court.4 6 On June 30, 2000,

35. Id. at *1, 2, 4, 6.
36. Bank of Am. v. City and County of San Francisco, 1999 WL 1243845 at *1 (N.D.

Cal. 1999) (restating terms of preliminary injunction).
37. Bank of Am., 1999 WL 1243845 at *1, 2.
38. Bank of Am., 309 F.3d at 557.
39. Id.
40. Id.
41. Id. at 557.
42. Bank of Am. v. City of San Francisco, 215 F.3d 1332 (9th Cir. 2000) (affirming

preliminary injunction); Bank of Am., 2000 WL 3407773 at *1 (9th Cir. 2000) (listing
Cities as appellants).

43. Bank of Am., 2000 WL 3407773 at *1. The court noted that the appellate re-
view of a grant of a preliminary injunction was limited to the question of whether or not
the district court abused its discretion by granting the preliminary injunction. Id. (cit-
ing Walzac v. EPL Prolong, Inc., 198 F.3d 725, 730 (9th Cir. 1999)).

44. Bank of Am., 2000 WL 340773 at *1.
45. Id. (citing and quoting Walzac v. EPL Prolong, Inc., 198 F.3d 725, 730 (9th

Cir.1999)).
46. Bank of Am., 309 F.3d at 557.

20041



CREIGHTON LAW REVIEW

the United States District Court of the Northern District of California
granted the Banks' and Cal Fed's motions for summary judgment and
permanently enjoined the Cities from enforcing the ordinances. 4 7

Judge Vaughn Walker, writing for the district court, recognized that,
"Federal law will preempt state law when: (1) federal law expressly
preempts state law; (2) federal law occupies the field of regulation; or
(3) federal law conflicts with state law."48

First, the district court determined the HOLA and OTS regula-
tions preempted the Ordinances as applied to federal savings associa-
tions because the HOLA and OTS regulations occupy the field of ATM
regulation and the Ordinances directly conflict with the HOLA and
OTS regulations. 4 9 The court stated Congress, through the HOLA,
granted the OTS exclusive power to regulate the operations of federal
savings associations. 50 The court then noted that 12 U.S.C.
§ 1464(b)(1)(f) authorized federal savings associations to establish
ATMs for several purposes, subject to regulations the OTS had
promulgated.5 1 The court further stated the OTS had promulgated
rules, the 'Electronic Operations,' concerning federal savings associa-
tions' operation of ATMs. 52 The court then noted that 12 C.F.R.
§ 555.200(a) authorized federal savings associations to use ATMs to
carry out any function and tender any product or service in the course
of an authorized activity.53 Additionally, the court noted the 'author-
ized activities' of federal savings associations include the right to
charge fees for services and the right "to transfer, with or without a
fee, its customer's funds from any account of the customer at the
[flederal savings [association] or at another financial intermediary to
third persons or other accounts of the customer on the customer's or-
der or authorization by any mechanism or device."54

47. Bank of Am. v. City of San Francisco, 2000 WL 33376673 at *5 (N.D. Cal., June
30, 2000) (enjoining the Cities from enforcing Ordinances). The court noted that "to
obtain a permanent injunction the movant must attain success on the merits." Bank of
Am., 2000 WL 33376673 at *5.

48. Bank of Am., 2000 WL 33376673 at *3.
49. Id.
50. Id. (citing 12 U.S.C §§ 1463(a) and 1464(a) (2000 & Supp. 2001)).
51. Id. at *3 (citing and quoting 12 U.S.C. § 1464(b)(1)(f) (2000)).
52. Id. at *3. The 'Electronic Operations Rules' are contained in 12 C.F.R. § 555

(2003).
53. Bank of Am., 2000 WL 33376673 at *3. 12 C.F.R. § 555.200(a) provides:
(a) General. A federal savings association ("you") may use, or participate with
others to use, electronic means or facilities to perform any function, or provide
any product or service, as part of an authorized activity. Electronic means or
facilities include, but are not limited to, automated teller machines, automated
loan machines, personal computers, the Internet, the World Wide Web, tele-
phones, and other similar electronic devices.

12 C.F.R. § 555.200(a) (2003).
54. Bank of Am., 2000 WL 33376673 at *3 (citing 12 C.F.R. § 557.12 (2003) and 12

C.F.R. § 545.17 (2003)). 12 C.F.R. § 545.17 provides:

[Vol. 37



CONTINUE AND PAY THE FEE

The court then determined the HOLA and the OTS regulations
occupied the field of federal savings association ATM fees regula-
tion.55 Therefore, the court reasoned the HOLA and the OTS regula-
tions preempted the Ordinances. 5 6 Further, the court reasoned the
HOLA and the OTS regulations were in direct conflict with the Ordi-
nances because the Ordinances prohibited the collection of ATM fees
by federal savings associations and the regulations authorized federal
savings associations to collect ATM fees. 5 7 Therefore the court deter-
mined the HOLA and OTS regulations preempted the Ordinances due
to the conflict. 58

Second, the court determined the NBA and OCC regulations pre-
empted the Ordinances as they applied to national banks because the
Ordinances directly conflicted with powers the NBA granted national
banks.5 9 The court noted the NBA established the structure for the
formation, regulation and powers of national banks.60 The court then
stated under 12 U.S.C. § 24 (Seventh), the powers of national banks
include "all such incidental powers as shall be necessary to carry on
the business of banking."6 1 The court further noted 12 C.F.R. § 7.4003
authorized national banks to operate ATM machines as part of the
'business of banking.' 6 2 The court then explained the OCC had inter-

A Federal savings association is authorized to transfer, with or without fee, its
customers' funds from any account (including a line of credit) of the customer at
the Federal savings association or at another financial intermediary to third
parties or other accounts of the customer on the customer's order or authoriza-
tion by any mechanism or device, including cashier's checks, conforming with
applicable laws and established commercial practices.

12 C.F.R. § 545.17
55. Bank of Am., 2000 WL 33376673 at *3.
56. Id.
57. Id. at *1, 3.
58. Id. at *3.
59. Id. at *4.
60. Id.
61. Id. (quoting 12 U.S.C. § 24 (2000)). 12 U.S.C. § 24 provides, in relevant part:
Upon duly making and filing articles of association and an organization certifi-
cate a national banking association shall become, as from the date of the execu-
tion of its organization certificate, a body corporate, and as such, and in the
name designated in the organization certificate, it shall have power - ....
Seventh. To exercise by its board of directors or duly authorized officers or
agents, subject to law, all such incidental powers as shall be necessary to carry
on the business of banking; by discounting and negotiating promissory notes,
drafts, bills of exchange, and other evidences of debt; by receiving deposits; by
buying and selling exchange, coin, and bullion; by loaning money on personal
security; and by obtaining, issuing, and circulating notes according to the pro-
visions of title 62 of the Revised Statutes.

12 U.S.C. § 24 (emphasis added).
62. Bank of Am., 2000 WL 33376673 at 4 (citing First Union Nat'l Bank v. Burke,

48 F. Supp. 2d 132, 148 (D. Conn. 1999)). 12 C.F.R. § 7.4003 provides:
A remote service unit (RSU) is an automated facility, operated by a customer of
a bank, that conducts banking functions, such as receiving deposits, paying
withdrawals, or lending money. A national bank may establish and operate an

20041
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preted 12 C.F.R. § 7.4002 as authorizing national banks to collect fees
from users of their ATMs. 63 The court concluded the NBA and OCC
regulations permit national banks to operate ATMs and charge cus-
tomers a fee for ATM use.6 4 The court reasoned the NBA and the
OCC regulations therefore preempted the Ordinances because the Or-
dinances' prohibition on the charging of such fees was in conflict with
the NBA and OCC regulations. 6 5

Third, the court rejected the Cities claim the 'savings clause' of
the Electronic Funds Transfer Act ("EFTA") prevented the Ordinances
from preemption. 66 The court observed 15 U.S.C. § 1693q provided, in
relevant part:

This subchapter does not annul, alter, or affect the laws of
any State relating to electronic fund transfers, except to the
extent that those laws are inconsistent with the provisions of
[the EFTA] .... A State law is not inconsistent with this
subchapter if the protection such law affords any consumer is
greater than the protection afforded by this subchapter. 67

The court noted the antipreemptive affect of § 1693q was limited
to the provisions of the EFTA and did not preclude preemption of state
law by other federal laws. 68 The court then determined § 1693q did
not preclude the NBA or the HOLA from preempting the Ordi-
nances. 69 Thus, the court found the Banks and Cal Fed had obtained
success on the merits of their claims and had demonstrated they
would suffer irreparable loss absent an injunction against the Cities'
enforcement of the Ordinances. 70 Accordingly, the court permanently
enjoined the Cities from enforcing the Ordinances. 7 1

The Cities appealed the decision of the district court to the United
States Court of Appeals for the Ninth Circuit, arguing: 1) the EFTA
affords states the ability to regulate ATM fees as a consumer protec-

RSU pursuant to 12 U.S.C. 24 (Seventh). An RSU includes an automated teller
machine, automated loan machine, and automated device for receiving depos-
its. An RSU may be equipped with a telephone or televideo device that allows
contact with bank personnel. An RSU is not a "branch" within the meaning of
12 U.S.C. 36(j), and is not subject to state geographic or operational restrictions
or licensing laws.

12 C.F.R. § 7.4003 (2003).
63. Bank of Am., 2000 WL 33376673 at *4. C.F.R. § 7.4002(a) states: "A national

bank may charge its customers non-interest charges and fees, including deposit account
service charges." 12 C.F.R. § 7.4002(a) (2003).

64. Bank of Am., 2000 WL 33376673 at *2, 4.
65. Id.
66. Id. at *4.
67. Id. See 15 U.S.C. § 1693q (2000) (providing that § 1693q does not preempt

state law consistent with the EFTA).
68. Bank of Am., 2000 WL 33376673 at *4.
69. Id.
70. Id. at *5.
71. Id.
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tion measure; 2) the charging of ATM fees to non-depositors is outside
the scope of the incidental powers granted to nationally chartered
banks under the NBA and the OCC regulations; and 3) charging of
ATM fees to non-depositors is not an operation of a federal savings
institution. 72 The Cities also maintained preemption analysis starts
with a presumption of nonpreemption. 7 3 Circuit Judge Joseph Sneed,
writing for the Ninth Circuit, affirmed the district court's order en-
joining the enforcement of the Ordinances. 74

The Ninth Circuit recognized a court's sole duty in determining if
a federal law preempts a municipal ordinance is to establish the intent
of Congress.7 5 The Ninth Circuit noted there are three ways in which
federal law may preempt state law.7 6 First, the Ninth Circuit ex-
plained Congress may explicitly assert state law is preempted in a
particular area.7 7 Second, the Ninth Circuit stated preemption is im-
plied when a regulatory scheme demonstrates congressional intent to
preclude state regulation. 78 Lastly, the Ninth Circuit noted a state
law is preempted if it conflicts with a federal law. 79 The Ninth Circuit
explained a state law may conflict with a federal law in two ways.8 0

The Ninth Circuit stated a state law will conflict with a federal law
when it is impossible to comply with both the state law and federal
law.8 1 The Ninth Circuit then explained a state law will also conflict
with a federal law when the state law frustrates Congress' purposes
and objectives for enacting the federal law.8 2

The Ninth Circuit noted the presumption against preemption is
not applicable when a state has regulated in a field of law where there
has been a considerable federal presence.8 3 The Ninth Circuit ob-
served the federal government has legislated in the field of banking
law significantly since the passage of the NBA in 1864.84 Further-
more, the Ninth Circuit recognized federal law has "governed the pow-
ers and operations of every federal savings and loan association from
its cradle to its corporate grave."8 5 The Ninth Circuit reasoned the

72. Bank of Am., 309 F.3d at 551-52, 557, 562, 563.
73. Id. at 558.
74. Id. at 555, 556.
75. Id. at 552, 557-58.
76. Id. at 552, 558.
77. Id. (citing Jones v. Rath Packing Co., 430 U.S. 519, 526 (1977)).
78. Id. at 552, 558 (citations omitted).
79. Id. at 552, 558 (citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230

(1947)).
80. Id. at 552, 558.
81. Id. (citing Fid. Fed. Sav. Ass'n v. de la Cuesta, 458 U.S. 141, 153 (1982)).
82. Id. at 552, 558.
83. Id.
84. Id.
85. Id. (citing de la Cuesta, 458 U.S. 141, 153 (1982)).
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presumption against preemption of state law did not apply in the pre-
sent case because federal law had a longstanding presence in the field
of banking law.8 6

The Ninth Circuit then held the HOLA and OTS regulations pre-
empted the Ordinances. 7 The Ninth Circuit observed Congress en-
acted the HOLA with the purpose of responding to the failures of
inadequate state home financing regulation schemes.8 8 The Ninth
Circuit continued by explaining Congress created the OTS and gave
the OTS exclusive authority to administer the HOLA.8 9

The Ninth Circuit then observed the HOLA granted the OTS au-
thority to provide regulation for the formation and operations of fed-
eral savings associations. 90 The Ninth Circuit further recognized the
HOLA empowers the OTS to regulate the enforcement of regulations
against federal savings associations. 9 1 The Ninth Circuit noted the
OTS permitted federal savings associations to use ATMs in their oper-
ations.9 2 The Ninth Circuit observed the OTS authorized federal sav-
ings associations to charge fees for transferring customers' funds to or
from other accounts.9 3 The Circuit then determined a federal savings
association's authority to charge fees for funds transfers is not limited
to the federal savings association's depositors. 94 Rather, the Ninth
Circuit stated this authority extended to all 'customers.' 9 5 As such,
the Ninth Circuit concluded federal savings associations may charge
fees to a non-depositor for the non-depositor's use of the federal sav-
ings association's ATM. 96

Discussing the implications of field preemption, the Ninth Circuit
noted field preemption applies when a federal statutory or regulatory
scheme "is so pervasive as to leave no room for the states to supple-
ment it." 9 7 The Ninth Circuit also recognized federal regulations are

86. Id. at 552, 558. The Ninth Circuit noted "states retain some power to regulate
national banks in areas such as contracts, debt collection, acquisition and transfer of
property, and taxation, zoning, criminal and tort law." Id. at 552, 559.

87. Bank of Am., 309 F.3d at 552, 561.
88. Id. at 552, 558.
89. Id.
90. Id. (citing 12 U.S.C. § 1463(a)(2) (2000 & Supp. 2001)). Section 1463(a) states,

in pertinent part: "The Director [of the OTS] shall provide for the examination, safe and
sound operation, and regulation of savings associations. (2) Regulations. The Director
may issue such regulations as the Director determines to be appropriate to carry out the
responsibilities of the Director or the Office." Id.

91. Bank of Am., 309 F.3d at 552, 559-60 (citing 12 C.F.R. § 500.1(b) (2003)).
92. Id. at 552, 559-60 (citing 12 C.F.R. § 555.200(a) (2003)).
93. Id. at 552, 560 (citing 12 C.F.R. § 545.17 (2003)).
94. Id. at 552, 560.
95. Id. (citing 12 C.F.R. § 545.17 (2003)).
96. Id. at 552, 560.
97. Id. (citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).
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preemptive to the same extent as federal statutes.98 The Ninth Cir-
cuit then declared OTS regulations in the field of federal savings asso-
ciation regulation were "so pervasive as to leave no room for state
regulatory control."99 The Ninth Circuit then observed the Ordi-
nances purported to regulate in the field of federal savings association
regulation.10 0

The Ninth Circuit further observed the OTS's authority to regu-
late federal savings associations was exclusive.10 1 Additionally, the
Ninth Circuit pointed out 12 C.F.R. § 545.2 provided the exercise of
this exclusive authority expressly preempted state law purporting to
regulate the operations of federal savings associations.10 2 The Ninth
Circuit then addressed the Cities' argument that the operations of fed-
eral savings associations did not include charging ATM fees. 10 3 The
Ninth Circuit reasoned charging ATM fees was part of the operations
of federal savings associations because the OTS permitted federal sav-
ings associations to engage in funds transfer transactions with or
without charging a fee, and the OTS permitted federal savings as-
sociations to use ATMs to provide funds transfer transactions.10 4

Thus, the Ninth Circuit determined charging ATM fees were part of
the operations of federal savings associations.10 5

The Ninth Circuit held the HOLA and OTS regulations pre-
empted the Ordinances because the Ordinances attempted to regulate
the operations of federal savings associations. 10 6 The Ninth Circuit
noted it did not need to discuss field or conflict preemption, reasoning
the Ordinances were preempted for merely attempting to regulate fed-
eral savings associations. 10 7

The Ninth Circuit then addressed whether the NBA and OCC reg-
ulations preempted the Ordinances.' 0 8 The Ninth Circuit began its
analysis by discussing the historical context of the enactment of the
NBA.10 9 Quoting Marquette Nat'l Bank v. First of Omaha Service

98. Id. at 552, 560 (citing de la Cuesta, 458 U.S. 141, 152-153 (1982)).
99. Id. at 552, 560 (quoting Conference of Fed. Say. & Loan Ass'n v. Stein, 604 F.2d

1256, 1260 (9th Cir. 1979)).
100. Id. at 552, 560.
101. Id.
102. Id. See 12 C.F.R. § 545.2 (2003) (providing the exercise of the OTS's exclusive

authority expressly preempts state law purporting to regulate the operations of federal
savings associations).

103. Bank of Am., 309 F.3d at 552, 560.
104. Id. at 560 (citing 12 C.F.R. §§ 545.17, 555.200(a)).
105. Id. at 552, 560-61, 566.
106. Id. at 552, 561.
107. Id.
108. Id.
109. Id.
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Corp.,1 10 the Ninth Circuit observed banks organized under the NBA
are, "instrumentalities of the federal government, created for a public
purpose, and . . . subject to the paramount authority of the United
States.""' The Ninth Circuit then recognized federal courts generally
held state attempts to regulate the activities of national banks invalid
if they: 1) were in conflict with federal law; 2) frustrated the objectives
of the NBA; or 3) weakened the efficiencies of banks organized under
the NBA to fulfill their functions. 112 The Ninth Circuit further ob-
served Congress enacted the NBA to protect national banks from in-
trusive state regulation. 113 The Ninth Circuit continued by stating
the United States Supreme Court had construed grants to national
banks of enumerated and incidental powers as ordinarily preempting
conflicting state laws. 114

The Ninth Circuit then observed 12 U.S.C. § 24 (Seventh) pro-
vided national banks have authority "To exercise... all such inciden-
tal powers as shall be necessary to carry on the business of banking
.... "115 The Ninth Circuit further observed the powers of national
banks are not limited to the powers listed in 12 U.S.C. § 24 (Sev-
enth).116 Thus, the Ninth Circuit explained the OCC may permit na-
tional banks to engage in other activities consistent with a reasonable
understanding of 12 U.S.C. § 24 (Seventh).11 7 The Ninth Circuit,
quoting M & M Leasing Corp. v. Seattle First Nat'l Bank,1 18 declared
national banks' incidental powers, "include activities that are 'conve-
nient or useful in connection with the performance of one of the bank's
established activities pursuant to its express powers under the Na-
tional Bank Act."1 9 As such, the Ninth Circuit determined the inci-
dental powers of national banks include all activities closely related to
the business of banking and useful in carrying out the business of
banking.120

110. 439 U.S. 299 (1978).
111. Bank of Am., 309 F.3d at 552, 561 (quoting Marquette Nat'l Bank v. First of

Omaha Serv. Corp., 439 U.S. 299, 308 (1978)).
112. Id. at 552, 561 (citations omitted).
113. Id. (citing Cong. Globe, 38th Cong., 1st Sess., 1451 (1864)) (citations omitted).
114. Id. at 552, 561 (quoting Barnett Bank v. Nelson, 517 U.S. 25, 32 (1996)).
115. Id. at 562 (quoting 12 U.S.C. § 24 (Seventh) (2000)).
116. Id. at 562 (citing Nationsbank v. Variable Annuity Life Ins. Co., 513 U.S. 251,

258 n.2 (1995)).
117. Id. at 552, 562 (citing Indep. Ins. Agents of Am., Inc. v. Hawke, 211 F.3d 638,

640 (D.C. Cir. 2000)).
118. 563 F.2d 1377, 1382 (9th Cir. 1977).
119. Bank of Am., 309 F.3d at 552, 562 (quoting M & M Leasing Corp. v. Seattle

First Nat'l Bank, 563 F.2d 1377, 1382 (9th Cir. 1977)).
120. Id. at 552, 562 (citing First Nat'l Bank v. Taylor, 907 F.2d 775, 778 (8th Cir.

1990)).
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The Ninth Circuit then determined OCC regulations permit na-
tional banks to charge ATM fees to non-depositors. 12 1 The Ninth Cir-
cuit observed the NBA authorized national banks to use electronic
means to provide services.1 22 In addition, the Ninth Circuit noted 12
C.F.R. § 7.4003 permitted national banks to use ATMs in furtherance
of any incidental power under 12 U.S.C. § 24 (Seventh).1 2 3 The Ninth
Circuit then stated 12 C.F.R. § 7.4002 (a) permits national banks, "to
collect 'non-interest charges and fees, including deposit account ser-
vice charges.'" 124 The Ninth Circuit further noted the decision to
charge these fees depended on the business judgment of the individual
national bank.1 25 The Ninth Circuit then reasoned the OCC regula-
tions permit national banks to charge ATM fees to non-depositors be-
cause the OCC regulations authorized national banks to charge ATM
fees and the regulations without distinguishing between depositors
and non-depositors.

12 6

The Ninth Circuit noted the OCC had similarly construed the
NBA to authorize national banks to charge ATM fees to non-deposi-
tors.12 7 The Ninth Circuit then declared the OCC's interpretation of
the NBA was entitled to 'great weight' because the OCC was the
agency charged with enforcing the regulations promulgated in pursu-

121. Id. at 552, 562.
122. Id. 12 C.F.R. § 7.5002 provides, in relevant part, "A national bank may per-

form, provide, or deliver through electronic means and facilities any activity, function,
product, or service that it is otherwise authorized to perform, provide, or deliver, subject
to § 7.5001(b) and applicable OCC guidance." 12 C.F.R. § 7.5002 (2003).

123. Bank of Am., 309 F.3d at 552, 562 (citing 12 C.F.R. § 7.4003 (2003)). Section
7.4003 states:

A remote service unit (RSU) is an automated facility, operated by a customer of
a bank, that conducts banking functions, such as receiving deposits, paying
withdrawals, or lending money. A national bank may establish and operate an
RSU pursuant to 12 U.S.C. 24(Seventh). An RSU includes an automated teller
machine, automated loan machine, and automated device for receiving depos-
its. An RSU may be equipped with a telephone or televideo device that allows
contact with bank personnel. An RSU is not a "branch" within the meaning of
12 U.S.C. 36(j), and is not subject to state geographic or operational restrictions
or licensing laws.

12 C.F.R. § 7.4003 (2003).
124. Bank of Am., 309 F.3d at 552, 562 (quoting 12 C.F.R. § 7.4002 (2003)). Section

7.4002, subsection (a), provides, "A national bank may charge its customers non-inter-
est charges and fees, including deposit account service charges." 12 C.F.R. § 7.4002
(2003).

125. Bank of Am., 309 F.3d at 552, 562 (citing 12 C.F.R. § 7.4002(b)(2) (2003)). 12
C.F.R.§ 7.4002(b) states, in full: "All charges and fees should be arrived at by each bank
on a competitive basis and not on the basis of any agreement, arrangement, undertak-
ing, understanding, or discussion with other banks or their officers." 12 C.F.R.
§ 7.4002(b)(2) (2003).

126. Bank of Am., 309 F.3d at 552, 562.

127. Id. at 552, 563.

20041



CREIGHTON LAW REVIEW

ance of the NBA and the OCC's interpretation of the NBA was
reasonable.128

In discussing the reasonableness of the OCC's interpretation of
the NBA, the Ninth Circuit explained deposit and withdrawal of funds
were services national banks have always provided.12 9 The Ninth Cir-
cuit opined funds deposit and withdrawal services "define the busi-
ness of banking."1 30 The Ninth Circuit observed that conducting
traditional banking functions through ATMs does not alter the sub-
stance of the transaction. 13 1 Thus, the Ninth Circuit stated ATM ser-
vices serve as an example of a new method to conduct traditional
banking business. 13 2 The Ninth Circuit concluded ATM services of-
fered to non-depositors for a fee logically constituted part of the busi-
ness of banking because the services offered through ATMs are the
same services national banks have always offered - national banks
simply offered the services through a new medium.13 3 As such, the
Ninth Circuit determined the OCC's interpretation of the NBA as au-
thorizing national banks to offer services through ATMs and charge
fees for those services, was reasonable and therefore entitled to defer-
ence.' 3 4 The Ninth Circuit determined the Ordinances conflicted with
the NBA because the Ordinances purported to limit the authority of
national banks to charge ATM fees to non-depositors, an activity
within the incidental powers of national banks in the business of
banking. 13 5 Consequently, the Ninth Circuit held the NBA and OCC
regulations preempted the Ordinances because the Ordinances con-
flicted with the NBA. 136

Next, the Ninth Circuit addressed the Cities' argument the an-
tipreemption provision of the EFTA saved the Ordinances from pre-
emption. 137 The Ninth Circuit cited two reasons why the Cities'
argument failed.138 First, the Ninth Circuit determined regulation of
ATM fees was not a consumer protection measure the EFTA cov-
ered. 139 The Ninth Circuit observed the consumer protection mea-
sures the EFTA contemplated were aimed at ensuring disclosure,

128. Id. (citing Clarke v. Securities Indus. Ass'n, 479 U.S. 388, 403 (1987)).
129. Id. at 552, 563.
130. Id.
131. Id.
132. Id. (citing M & M, 563 F.3d at 1382).
133. Id. at 552, 563.
134. Id.
135. Id. at 552, 563, 564.
136. Id.
137. Id. at 552, 563.
138. Id.
139. Id. The Ninth Circuit noted the Cities claimed the EFTA contemplated the

prohibition of ATM fees as a consumer protections measure. Id. at 552, 564.
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preventing fraud, and assigning liability.140 The Ninth Circuit contin-
ued by observing the EFTA did not contain provisions regulating ATM
fees. 14 1 The Ninth Circuit then declared the EFTA's domain extended
solely to ATM transactions, not to ATM fees. 1 42 The Ninth Circuit
recognized a recent amendment of the EFTA, the ATM Fee Reform
Act of 1999, affirmed the court's position that ATM fees are not within
the ambit of the EFTA. 14 3 The Ninth Circuit noted the ATM Fee Re-
form Act required ATM operators imposing a fee to notify consumers
of the amount of the fee and prohibited the operator from assessing
the fee unless the consumer chose to continue with the transaction.' 44

The Ninth Circuit reasoned Congress recognized ATM operators may
charge fees by requiring the operators to notify their customers of the
fees.14 5 Therefore, the Ninth Circuit reasoned the EFTA's consumer
protection measures did not cover the prohibition of ATM fees. 14 6

The Ninth Circuit's second rationale for why the Cities' argument
failed was that the EFTA's antipreemption provision was specifically
limited to the EFTA.147 The Ninth Circuit determined the plain lan-
guage of § 1693q indicated the antipreemption provision contained
therein was limited to the EFTA.148 The Ninth Circuit, citing Bank
One v. Guttau,14 9 determined § 1693q only extended to preemption of
state law by the EFTA.150 Therefore, the Ninth Circuit reasoned
§ 1693q did not prevent the NBA and the HOLA from preempting the
Ordinances.

15 1

Consequently, the Ninth Circuit held the district court correctly
enjoined the Cities from enforcing the Ordinances because the NBA
and OCC regulations, as well as the HOLA and OTS regulations, pre-
empted the Ordinances; thus the Ordinances were invalid under the

140. Bank of Am. at 552, 564 (citing the EFTA, 15 U.S.C. §§ 1693c-16931 (2000 &
Supp. 2001)).

141. Id. at 552, 564. The Ninth Circuit noted that, "The EFTA was enacted to pre-
vent fraud, embezzlement, and unauthorized disclosure in electronic funds transfers,
not to regulate service fees charged by financial institutions." Id.

142. Bank of Am., 309 F.3d at 552, 564.
143. Id. at 565 (citing 15 U.S.C. § 1693(d)(3)).
144. Id. at 552, 565.
145. Id.
146. Id. The Ninth Circuit declared, "[tiherefore, the prohibition of ATM fees is not

the type of consumer protection measure contemplated by the EFTA." Id.
147. Bank of Am., 309 F.3d at 552, 565.
148. Id. Section 1693q is the provision of the EFTA the Cities relied upon for their

anti-preemption argument. Id.
149. 190 F.3d 844 (8th Cir. 1999).
150. Bank of Am., 309 F.3d at 552, 565.
151. Id. (citations omitted).
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Supremacy Clause.15 2 The United States Supreme Court denied the
Cities' petition for writ of certiorari on May 27, 2003.153

BACKGROUND

A. INCIDENTAL POWERS OF NATIONAL BANKS UNDER THE NATIONAL

BANK ACT

Section 24 (Seventh) of the National Bank Act ("NBA") provides
that national banks shall have the power to "exercise . . . all such
incidental powers as shall be necessary to carry on the business of
banking.. -154 The scope of the 'business of banking' and the pow-
ers incidental thereto delineate the activities the NBA allows national
banks to engage in and defines the role of national banks within the
American financial system. 155

1. Judicial Approaches to Determining the Scope of the Incidental

Powers of National Banks Under the National Bank Act

In 1977, the United States Court of Appeals for the Ninth Circuit
engaged the question of whether the incidental powers of national
banks under the NBA included the power to engage in the leasing of
personal property.156 In M & M Leasing Corp. v. Seattle First Nat'l
Bank, 157 the United States Court of Appeals for the Ninth Circuit
held the incidental powers of national banks under the NBA included
the power to engage in leases of personal property where the leasing
transaction was the functional equivalent of a secured loan. 158 M & M
Leasing Corp. sued the Comptroller of the Currency, Seattle First Na-
tional Bank of Seattle, and Peoples National Bank of Washington in
the United States District Court for the Western District of Washing-
ton, seeking a declaration the NBA did not authorize national banks
to lease motor vehicles or any personal property. 159 Additionally, M &
M Leasing Corp. requested an injunction restraining Seattle First Na-
tional Bank and Peoples National Bank of Washington from further
leasing activities. 160

152. Id. at 552, 566.
153. City of San Francisco v. Bank of Am., 123 S. Ct. 2220 (2003) (denying

certiorari).
154. 12 U.S.C. § 24 (Seventh) (2000).
155. Julie L. Williams & Mark P. Jacobsen, The Business of Banking: Looking To

The Future, 50 Bus. L. J. 783, 784 (1995).
156. M & M Leasing Corp. v. Seattle First Nat'l Bank, 563 F.2d 1377, 1382 (9th Cir.

1977).
157. 563 F.2d 1377 (9th Cir. 1977).
158. M & M, 563 F.2d at 1382.
159. M & M Leasing Corp. v. Seattle-First Nat'l Bank, 391 F. Supp. 1290, 1292

(W.D. Wash. 1995).
160. M & M, 563 F.2d at 1377, 1379.
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In 1963, the Comptroller of the Currency ("OCC") authorized na-
tional banks to "become the owner or lessor of personal property ac-
quired upon the specific request of a customer and for the use of a
customer and may incur such additional obligations as may be inci-
dent to becoming an owner and lessor of such property."1 6 1 Pursuant
to this authorization, Seattle First National Bank and Peoples Na-
tional Bank Of Washington ("Lessor Banks"), national banks organ-
ized under the NBA, leased motor vehicles and other personal
property to their customers through several fully owned subsidiar-
ies.162 At the time of trial, there were more than 650 national banks
engaged in leasing activities, with the value of those leases exceeding
two billion dollars. 163 At trial, M & M Leasing Corp. claimed the NBA
did not allow national banks to engage in leasing activities despite the
OCC's authorization. 164 M & M Leasing Corp. argued the NBA lim-
ited the powers of national banks to those enumerated in the NBA,
and leasing was not a listed activity. 165 Additionally, M & M Leasing
Corp. argued, even if the OCC's authorization was valid, the Lessor
Banks' activities exceeded the authorization. 16 6

Judge Morrell Sharp, writing for the district court, concluded the
OCC's regulation was invalid to the extent it authorized "closed end"
leases of motor vehicles. 167 The district court recognized "closed end"
lease transactions were transactions where Lessor Banks would "as-
sume the risk of residual value fluctuation upon termination of the
lease."168 Consequently, the district court enjoined the Lessor Banks
from engaging in "closed end" leases. 16 9 However, the district court
did not enjoin the Lessor Banks from engaging in "open end" lease
transactions - lease transactions where the Lessor Banks would not
assume such risks. 170 The district court reasoned the "open end" mo-
tor vehicle leases were simply a variation in the conventional method
of extending credit and as such, "open end" leases were the functional
equivalent of a secured loan. 17 1 The district court reasoned "open
end" leases were within the incidental powers of national banks be-
cause the NBA authorized secured loans. 172 The district court recog-

161. Id. at 1379 & n.2, 1382.
162. M & M, 391 F. Supp. 1291-92.
163. Id. at 1292.
164. M & M, 563 F.2d at 1377, 1379.
165. M & M, 391 F. Supp. at 1290, 1295.
166. M & M, 563 F.2d at 1377, 1379.
167. M & M, 391 F. Supp. at 1296.
168. M & M, 563 F.2d at 1379.
169. Id.
170. Id. at 1379-80.
171. M & M, 391 F. Supp. at 1295.
172. Id. at 1295-96.
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nized the "open end" lease transactions directly related to secured
loans because "open end" leases were the functional equivalent. 173

However, the district court observed "closed end" lease transactions
were distinguishable from "open end" lease transactions. 174 The dis-
trict court made this distinction because the risk involved in an
"closed end" lease resulted in a transaction which did not resemble a
secured loan. 17 5 The district court stated the "closed end" lease ar-
rangement depended to a large extent upon the residual value of the
leased property whereas secured loans and "open end" lease arrange-
ments depended primarily on the credit risk of the lessee or bor-
rower. 176 The district court concluded that, despite the OCC's
authorization, the NBA did not permit national banks to take part in
"closed end" lease transactions because "closed end" lease transactions
did not relate to any express power of national banks under the
NBA.1 7 7 M & M Leasing Corp. appealed the decision of the district
court to the United States Court of Appeals for the Ninth Circuit, ar-
guing the NBA did not authorize "open end" lease arrangements be-
cause leases were considered distinct from secured loans even when
the lease arrangement was the functional equivalent of a secured
loan.1

78

The Ninth Circuit reversed the district court's decision insofar as
it enjoined the Lessor Banks from participating in "closed end" leases,
and affirmed the district court's finding "open end" leases were within
the incidental powers of national banks under the NBA.1 79 Judge Jo-
seph Sneed, writing for the Ninth Circuit, noted the district court
based its decision primarily on the difference in risk allocation be-
tween "open end" and "closed end" leases. 18 0 The Ninth Circuit noted
in a "open end" lease, the lessor reduced its risk because the lessee
guaranteed the residual value of the leased property.' 8 ' The Ninth
Circuit explained, at the end of the lease term, the lessor may sell the
leased property to the lessee or to a third party, but is undertaking no
risk because the lessee has guaranteed the residual value of the leased
property.' 8 2 The Ninth Circuit then explained that, although a

173. Id.
174. M & M, 563 F.2d at 1379.
175. M & M, 391 F. Supp. at 1295.
176. Id.
177. Id. at 1296.
178. M & M, 563 F.2d at 1377, 1380, 1382.
179. M & M, 563 F.2d at 1377, 1380, 1384.
180. Id. at 1377, 1381.
181. Id.
182. Id. at 1377. The Ninth Circuit explained, "Moreover, the record of this case

does not reveal that closed end leases as a class pose significantly more onerous eco-
nomic burdens on banks than do open end leases." Id. at 1377, 1381.
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"closed end" lease transaction lessee does not guarantee the residual
value, "closed end" leases typically are leases for the economic life of
the property.18 3 As such, the Ninth Circuit reasoned "closed end"
lease transactions did not impose a significantly more onerous risk on
the lessor than "open end" lease transactions. 184

The Ninth Circuit reasoned the distinction between "closed end"
leases and "open end" leases was not dispositive to the issue of
whether either type of lease arrangement was within the incidental
powers of national banks under the NBA.' 8 5 The Ninth Circuit then
announced the rule that an activity is pursuant to an incidental power
of national banks under the NBA if it is "convenient or useful in con-
nection with the performance of one of the bank's established activi-
ties pursuant to its express powers under the [NBA]."186 The Ninth
Circuit explained the leasing arrangements national banks entered
into must be convenient or useful to an enumerated power of national
banks under the NBA.187 The Ninth Circuit reasoned that where a
national bank leases property to the lessee and the transaction is es-
sentially a loan of money secured by the leased property, the transac-
tion is the functional equivalent of a secured loan. 188 The Ninth
Circuit reasoned these lease transactions were convenient and useful
to a power enumerated by the NBA - secured loans.' 8 9 The Ninth
Circuit maintained the functional interchangeability of these types of
lease arrangements with secured loans was the touchstone of its hold-
ing. 190 The Ninth Circuit explained courts must interpret the inciden-
tal powers of national banks under the NBA such as to allow national
banks to utilize new methods of conducting the "very old business of

183. M & M, 563 F.2d at 1377, 1381.
184. Id.
185. Id. at 1377, 1380.
186. Id. at 1377, 1382 (quoting Arnold Tours, Inc. v. Camp, 472 F.2d 427, 432 (1st

Cir. 1972).
187. Id.
188. Id. at 1377, 1383. The Ninth Circuit explained:

In describing these leases which are equivalent to secured loans, it has been
said: 'In each case there is a sum certain in amount. This sum includes the
acquisition cost of the vehicle and the cost of financing and is recovered
through a schedule of non-cancellable deferred payments. The term of the pay-
ment period in both cases is 24 to 36, or recently, to 48 months. The vehicle
serves as a type of collateral to guarantee payment on both the install[1]ment
loan and the lease. Both forms of financing are applied to a specific automobile
that is chosen prior to preparation of the document .... All attributes of own-
ership pass to the lessee who is responsible for servicing, insurance, and depre-
ciation. [The banks] use the same skills in leasing a vehicle as they do in
financing a loan.'

Id. at 1377, 1383 n.5 (quoting Automobile Leasing As An Activity For Bank Holding
Companies, 62 Fed. Res. Bull., 930, 932 (1976)).

189. M & M, 563 F.2d at 1377, 1382.
190. Id. at 1377, 1383.
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banking."19 1 Therefore, the Ninth Circuit held lease arrangements,
which were the functional equivalent to secured loans, were within
the incidental powers of national banks. 192

The Ninth Circuit concluded by explaining the incidental powers
of national banks did not extend to activities outside of the scope of
banking services. 193 The Ninth Circuit noted the incidental powers of
national banks did not include the power to provide repair services,
spare parts, or license renewals because these services are not those of
a bank.194 The Ninth Circuit maintained lease arrangements which
impose significant financial risks to banks or lease arrangements
where the national bank undertakes non-banking duties were outside
the scope of the incidental powers of national banks.19 5 The Ninth
Circuit reasoned those types of lease arrangements fell outside of the
incidental powers of national banks because those types of lease ar-
rangements are not the functional equivalent of a secured loan.196

The Ninth Circuit reasoned those lease arrangements indicated a
rental business instead of the business of banking. 19 7

2. Judicial Deference to an Agency's Reasonable Construction of a
Statute the Agency is Charged With Enforcing, the OCC,
and the Incidental Powers of National Banks
Under the NBA

Generally, federal courts have determined a reasonable construc-
tion given to an ambiguous statute by the agency responsible for the
statute's enforcement and administration is entitled great weight or
deference. 198 In Clarke v. Securities Industry Ass'n,199 the Supreme
Court of the United States determined the OCC's interpretation of
§ 36 of the NBA was reasonable and as such, the OCC's interpretation
of § 36 of the NBA was entitled to great weight. 20 0 In Clarke, the Se-

191. Id. at 1377, 1382.
192. Id. The Ninth Circuit noted that there was no cause to examine whether third

parties should treat leases as the equivalent of loans because that issue was not before
the court. Id. at 1377, 1383.

193. M & M, 563 F.2d at 1377, 1383.
194. Id.
195. Id.
196. Id. at 1377, 1384.
197. Id.
198. 2 AM. Jur. 2dAdministrative Law § 85 (1994 & Supp. 2003). See Chevron U.S.,

Inc. v. Natural Resources Def. Council, Inc., 467 U.S. 837, 865-66 (1984) (determining
agency's reasonable interpretation of its own regulations entitled the interpretation to
considerable weight); Comm'r v. South Texas Lumber Co., 333 U.S. 496, 501 (1948)
(stating agency's interpretation entitled to deference unless unreasonable and not con-
sistent with statute); Mile High Therapy Ctrs., Inc. v. Bowen, 735 F. Supp 984 (D. Colo.
1990) (declaring reasonable agency interpretation is entitled to considerable weight).

199. 479 U.S. 388 (1987).
200. Clarke v. Securities Indus. Ass'n, 479 U.S. 388, 403, 406, 409 (1987).

0
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curities Industry Association sued the OCC in the United States Dis-
trict Court for the District of Columbia, claiming the OCC had
violated the NBA by permitting national banks to offer discount bro-
kerage services outside of their home states.20 1 In June 1982, the
Union Planters National Bank of Memphis applied to the OCC for ap-
proval of its purchase of a discount brokerage service operating out of
Memphis, Tennessee. 20 2 A few weeks later, Security Pacific National
Bank applied to the OCC for approval of a new operating subsidiary
established to provide discount brokerage services. 20 3 Union Planters
National Bank of Memphis and Security Pacific National Bank
("Banks"), submitted applications to the OCC stating the Banks' in-
tention to offer discount brokerage services in their branch offices and
the Banks' intention to offer discount brokerage services at other loca-
tions within and outside of the Banks' home states. 20 4

The OCC approved the Banks' applications, and the Security In-
dustry Association ("SIA), a trade group representing securities bro-
kers, investment bankers and underwriters, sued the OCC in the
United States District Court for the District of Columbia. 20 5 SIA as-
serted national bank discount brokerage offices constituted 'branches'
under § 36(f) of the NBA, and as such, bank discount brokerage ser-
vices were subject to the restrictions on national bank branches under
§ 36(c).20 6 Section 36(f) defined the term "branch" as "any branch
bank, branch office, branch agency, additional office, or any branch
place of business at which deposits are received, checks paid, [or]
money lent."20 7 Section 36(c) provided national banks may establish

201. Clarke, 479 U.S. at 388, 392-93; 12 U.S.C. § 36(c) (2000) (restricting national
banks from establishing branches outside of the state where the bank is situated with-
out statutory approval of other state).

202. Securities Indus. Ass'n v. Comptroller of Currency, 577 F. Supp. 252, 253 (D.
D.C. 1983).

203. Securities, 577 F. Supp. at 253.
204. Clarke, 479 U.S. at 391.
205. Id. at 392 & n.3.
206. Clarke, 479 U.S. at 392-93. 12 U.S.C. § 36(c) provided, in relevant part:
(c) A national banking association may, with the approval of the Comptroller of
the Currency, establish and operate new branches: (1) Within the limits of the
city, town or village in which said association is situated, if such establishment
and operation are at the time expressly authorized to State banks by the law of
the State in question; and (2) at any point within the State in which said asso-
ciation is situated, if such establishment and operation are at the time author-
ized to State banks by the statute law of the State in question by language
specifically granting such authority affirmatively and not merely by implica-
tion or recognition, and subject to the restrictions as to location imposed by the
law of the State on State banks ....
() The term "branch" as used in this section shall be held to include any branch
bank, branch office, branch agency, additional office, or any branch place of
business at which deposits are received, or checks paid, or money lent.

12 U.S.C. § 36(f) (1982), as amended, 12 U.S.C. § 36(j) (2000).
207. Clarke, 479 U.S. at 392.
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branches only in the national bank's home state and only to an extent
consistent with state law.20 8 Additionally, 12 U.S.C. § 81 provided the
"general business" of national banks was limited to headquarters and
branches permitted by § 36(c).20 9 SIA contended that, under § 81, na-
tional banks' operation of securities brokerages was part of the "gen-
eral business" and thus limited to national banks' headquarters and
permissible branches under § 36(c). 2 10 The SIA argued the OCC's ap-
proval of the Banks' applications was incorrect because the OCC's ap-
proval permitted the Banks to conduct a core banking function outside
of their home states, although § 36(c) did not permit national banks to
establish branches outside of their home states. 2 11 Accordingly, SIA
claimed the OCC exceeded its authority in approving the Banks' appli-
cations. 21 2 The OCC contended the brokerage offices were not
branches under § 36(f) because none of the activities delineated in
§ 36(f) occurred at brokerage offices and thus neither § 36(f) or § 81
restricted the Banks' operation of brokerage offices. 2 13

The district court found for SIA, holding a national bank's office
conducting brokerage activities is a branch under § 36(f), and thus
subject to state law restrictions on the operation of bank branch of-
fices. 2 14 Judge Thomas Flannery, writing for the district court, main-
tained Congress intended § 36()'s definition to include all activities
national banks conduct at their home offices. 2 15 The district court
reasoned the definition of 'branch' in § 36(f) was exemplary rather
than exclusive. 2 16 Therefore, the district court declared the OCC's in-
terpretation of § 36(f) was contrary to congressional intent because
the OCC interpreted § 36(f) as limiting the definition of 'branch' to
bank offices conducting the activities listed in § 36(M.217 The district
court then determined the OCC exceeded its authority by permitting
national banks to operate branches outside of their home state in con-
travention of § 36(c) and § 81.218

208. Id.
209. Clarke, 479 U.S. at 392. 12 U.S.C. § 81 provides, in relevant part: "The general

business of each national banking association shall be transacted in the place specified
in its organization certificate and in the branch or branches, if any, established or main-
tained by it . . . ." 12 U.S.C. § 81 (2000).

210. Securities, 577 F. Supp. at 253.
211. Id. at 253, 257 & n.4.
212. Id. at 258.
213. Id. at 253, 259.
214. Id. at 260.
215. Id. at 259.
216. Id. (quoting First Nat'l Bank v. Dickinson, 396 U.S. 122, 134 n.8 (1969)).
217. Id. at 260.
218. Id. at 253, 260.
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The OCC appealed the decision of the district court to the United
States Court of Appeals for the District of Columbia.2 19 The D.C. Cir-
cuit affirmed the district court's opinion in a per curium opinion.2 20

The OCC filed a petition for a writ of certiorari with the United States
Supreme Court, which granted certiorari to consider whether the OCC
exceeded its authority by approving the application of the Banks for
the establishment of brokerage offices. 22 1 The Supreme Court re-
versed the decision of the Court of Appeals for the District of Colum-
bia, holding the operation of a brokerage service is not a core banking
function subject to the branch definition of § 36(f).2 22 The Supreme
Court noted the judiciary should afford great weight to a reasonable
interpretation of a statute adopted by the agency charged with enforc-
ing the statute.2 23 Justice Byron White, writing for the majority, rea-
soned the OCC's interpretation of § 36(f) was reasonable and therefore
entitled to 'great weight.'2 24 The Supreme Court further noted the
OCC was charged with the enforcement of banking laws such that the
OCC's reasonable conclusions pertaining to the interpretation of
banking laws warranted great weight. 225 The Supreme Court then
determined the OCC's interpretation of § 36(f), which allowed national
banks to establish non-branch brokerage services, was reasonable be-
cause the OCC's interpretation was consistent with the legislative his-
tory of § 36(f).2 26 The Supreme Court deferred to the OCC's
interpretation and held the operation of a brokerage service is not a
core banking function within the definition of "branch" under
§ 36(f).22 7

In 1995, the United States Supreme Court granted deference to
the OCC's interpretation of the NBA allowing national banks to sell
annuities pursuant to national banks' incidental powers under the
NBA.2 28 In Nationsbank v. Variable Annuity Life Insurance Co.,

2 2 9

the Supreme Court held the determination of the OCC authorizing na-
tional banks to sell annuities was a reasonable construction of the

219. Securities Indus. Ass'n v. Comptroller of Currency, 758 F.2d 739, 740 (D.C. Cir.
1985).

220. Securities, 758 F.2d at 739, 740. The D.C. Circuit stated, "This court is in
agreement with the result reached by the District Court, generally for the reasons
stated in its Memorandum Opinion." Id. at 740.

221. Clarke, 479 U.S. at 388, 390.
222. Id. at 388, 409.
223. Id. at 403-404 (citing First Nat'l Bank v. Missouri, 263 U.S. 640, 658 (1924),

and quoting Inv. Co. Inst. v. Camp, 401 U.S. 617, 626-27 (1971)).
224. Id. at 388, 404, 409.
225. Id. at 388, 403-404.
226. Id. at 388, 404, 408, 409.
227. Id. at 388, 409.
228. Nationsbank v. Variable Annuity Life Ins. Co., 513 U.S. 251, 251, 254 (1995).
229. 513 U.S. 251 (1995).
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NBA.230 Therefore, the Supreme Court determined national banks
may serve as brokers of annuities pursuant to national banks' inciden-
tal powers under the NBA. 2 3 1 In Nationsbank, the Variable Annuity
Life Insurance Company ("VALIC") sued the OCC and Nationsbank of
North Carolina ("Nationsbank"), in the United States District Court
for the District of Southern District of Texas, seeking injunctive and
declaratory relief from the decision of the OCC allowing Nationsbank
to act as a broker of annuities. 2 32

On August 10, 1989, Nationsbank requested approval from the
OCC to sell fixed and variable annuity contracts through a brokerage
subsidiary.23 3 In March of 1990, the OCC issued a letter approving
Nationsbank's request. 23 4 The OCC had determined annuities were
financial investment instruments similar to other financial invest-
ment instruments offered by national banks but were distinct from
insurance. 23 5 The OCC determined annuities were within the na-
tional banks' power to sell financial investment instruments. 23 6 The
OCC also concluded annuities were not insurance and 12 U.S.C. § 92
would not preclude the OCC's approval of national banks' sales of an-
nuities. 23 7 The OCC based its distinction between annuities and in-
surance upon the view that annuities lack the fundamental feature of
indemnification against risk of loss. 2 38

VALIC, an annuities broker, contended the OCC's interpretation
contradicted the plain meaning of 12 U.S.C. § 92.239 Section 92 of the
NBA provided national banks have authority to act as insurance
agents in towns of less than 5,000 inhabitants. 240 VALIC claimed § 92
prohibited national banks from acting as insurance agents in towns or
cities with populations of greater than 5,000.241 VALIC argued § 92
prohibited national banks from acting as annuities brokers because
annuities were, VALIC claimed, a form of insurance.2 4 2

Upon motions for summary judgment by all parties, the district
court granted summary judgment for the OCC and Nationsbank, con-
cluding the OCC's interpretation of the NBA and § 92 was a permissi-

230. Nationsbank, 513 U.S. at 251, 254.
231. Id.
232. Id. at 254-55.
233. Variable Annuity Life Ins. Co. v. Clarke, 786 F. Supp. 639, 640 (D. Tex. 1991).
234. Variable, 786 F. Supp. at 640.
235. Id.
236. Id.
237. Nationsbank, 513 U.S. at 254.
238. Clarke, 786 F. Supp. at 641.
239. Id.; see 12 U.S.C. § 92 (2000) (authorizing national banks to operate as insur-

ance agents in towns with less than 5,000 inhabitants).
240. Clarke, 786 F. Supp. at 641.
241. Id.
242. Id. at 640.
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ble construction and thus entitled to deference. 243 Judge Kenneth
Hoyt, writing for the district court, noted the court's analysis was lim-
ited to whether the OCC's interpretation of the NBA and § 92 was
reasonable. 244 The district court maintained if the court found the
OCC's interpretations to be reasonable, the court would defer to the
interpretations.245 The district court then stated § 92's legislative his-
tory indicated a supplemental grant of power rather than a limitation
of the powers of national banks. 246 Furthermore, the district court
explained Congress did not define the term 'insurance' as used in § 92,
and 'insurance' doubtfully included annuities.247 The district court
reasoned Congress had left this ambiguity to be solved by the OCC
because Congress had not defined 'insurance' in § 92; but Congress
had expressly delegated rulemaking authority in regards to national
banks to the OCC.248

VALIC appealed the decision of the district court to the United
States Court of Appeals for the Fifth Circuit, arguing annuities were a
form of insurance and § 92 limited national banks to offering annui-
ties in towns with less than 5,000 inhabitants. 249 The OCC contended
annuities were separate financial investment instruments from tradi-
tional insurance, not 'insurance' as contemplated by § 92.250 Further,
the OCC argued annuity sales come within the incidental powers of
national banks under § 24 (Seventh) of the NBA.2 5 1 The Fifth Circuit
reversed the decision of the district court, concluding annuities consti-
tuted insurance under § 92, and as such, the OCC's contrary interpre-
tation was not entitled to deference because it frustrated the purpose
of § 92.252 The Fifth Circuit noted that generally, state insurance law
regulated annuities.253 The Fifth Circuit further noted annuities tra-
ditionally were considered to be a type of insurance because of the
similarity between an annuity contract and an insurance contract. 254

The Fifth Circuit reasoned annuities were similar to insurance be-
cause, in both annuities and insurance contracts, the economic risk of

243. Id. at 640, 642.
244. Id. (citing Clarke, 479 U.S. at 403-404 (1987)).
245. Id. at 642.
246. Id. at 641, 642 (citing 53 CONG. REC. 11001 (1916)).
247. Id. at 641.
248. Id.
249. Variable Annuity Life Ins. Co. v. Clarke, 998 F.2d 1295, 1295, 1297, 1300

(1993).
250. Clarke, 998 F.2d at 1297, 1299, 1301.
251. Id. at 1302.
252. Id. at 1295, 1301-1302, 1303.
253. Id. at 1295, 1300 (citations omitted).
254. Id. at 1295, 1301.
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death shifted to the insurance company. 255 Consequently, the Fifth
Circuit determined annuities constituted insurance under § 92 and
therefore, the OCC's interpretation of § 92 authorizing national banks
to sell annuities violated § 92.256 The Fifth Circuit held, under § 92,
national banks may not sell annuities in cities with more than 5,000
inhabitants.2 5 7 Nationsbank filed a petition for a writ of certiorari
with the United States Supreme Court.2 58 The Supreme Court
granted certiorari to consider whether the OCC's interpretation of the
NBA, which authorized national banks to sell annuities as a non-in-
surance product under § 24 (Seventh), notwithstanding the restriction
on insurance sales by national banks under § 92, was a reasonable
construction of the NBA and therefore entitled to judicial
deference.

2 5 9

The Supreme Court reversed the decision of the Fifth Circuit, de-
claring the OCC's construction of § 92 and § 24 (Seventh) was reason-
able and thus entitled to deference. 2 60 Justice Ruth Bader Ginsburg,
writing for a unanimous court, reasoned the OCC's interpretation of
the NBA, §§ 92 and 24 (Seventh), was entitled to deference because
the OCC's interpretation of the NBA was a reasonable construction of
the statute.26 1 The Supreme Court noted the OCC was the adminis-
trator charged with enforcement of the NBA and the OCC bore the
principal responsibility for regulating the incidental powers of na-
tional banks under § 24 (Seventh).2 62 The Supreme Court observed,
"It is settled that courts should give great weight to any reasonable
construction of a regulatory statute adopted by the agency charged
with enforcement of that statute."26 3 The Supreme Court further
noted if it found the statute in question to be ambiguous with respect
to the question for the court, the only issue was whether the OCC
based its interpretation on a permissible construction of the
statute.

2 64

The Supreme Court noted the OCC had authorized national
banks to sell annuities because the OCC determined the brokerage of
annuities was within the incidental powers of national banks and an-

255. Id. The Court stated, "Life insurance protects the insured against the economic
risk of the insured's dying prematurely, while an annuity contract protects the insured
against the possibility of outliving her resources." Id. at 1295, 1301 (citations omitted).

256. Clarke, 998 F.2d at 1295-1301.
257. Id. at 1295, 1303.
258. Nationsbank, 513 U.S. at 251, 254.
259. Id. at 251, 254, 255-56.
260. Id. at 251, 264.
261. Id. at 251, 254, 264.
262. Id. at 256.
263. Id. (citations omitted).
264. Id. at 257 (citing Chevron, 467 U.S. at 843).
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nuities were financial investment instruments. 26 5 The Supreme
Court then rejected VALIC's argument the incidental powers of na-
tional banks were limited to those specifically listed in § 24 (Seventh),
expressly holding "The 'business of banking' is not limited to the enu-
merated powers in [§] 24 (Seventh) and that the Comptroller [OCC]
therefore has the discretion to authorize activities beyond those specif-
ically enumerated."2 66 The Supreme Court explained the OCC's de-
termination concerning the incidental powers of national banks would
be reasonable if the activities authorized were not activities distant
from the business of banking.26 7 The Supreme Court noted national
banks serve as agents in the purchase and liquidation of a variety of
financial investment instruments. 2 68 The Supreme Court reasoned
that, for customers, annuities are merely a more sophisticated method
of investing than the traditional savings deposits.2 69 The Supreme
Court determined annuities are fundamentally the same as financial
investment instruments the NBA authorized and typically offered by
national banks; therefore, the OCC's determination was reasona-
ble.27 0 Accordingly, the Supreme Court declared brokering annuities
was within the incidental powers of national banks to 'carry on the
business of banking.'2 71 The Supreme Court also deferred to the
OCC's conclusion § 92 would not be implicated because annuities did
not constitute insurance. 272

B. THE SUPREMACY CLAUSE

The Supremacy Clause contained in Article VI of the United
States Constitution provides:

This Constitution, and the Laws of the United States which
shall be made in pursuance thereof; and all treaties made, or
which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the Judges
in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the contrary
notwithstanding.

27 3

Federal courts have interpreted the Supremacy Clause to mean
that when and wherever there is conflict between a federal and a state

265. Id. at 257.
266. Id. at 258-59 & n.2.
267. Id. at 258-59 n.2.
268. Id. at 259.
269. Id. at 260.
270. Id.
271. Id. at 264.
272. Id. at 260-61.
273. U.S. CONST. art. VI, c. 2.
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law, the federal law prevails over the state law.274 A state law is pre-
empted if it conflicts with a federal law or the Constitution.2 7 5 A state
law conflicts with a federal law when Congress, in enacting a federal
statute, expresses a clear intent to preempt the state law or when it is
impossible to comply with both the federal and the state law. 2 7 6 Addi-
tionally, a state law is preempted when the enforcement of the state
law would frustrate the purposes of federal legislation.2 77 Finally, a
state law is preempted when federal regulation in a specific area is so
pervasive that a preemptive intent of Congress is implied.2 78

1. Federal Law Preempts State Law Regulating National Banks if
the State Law Prohibits an Activity Permitted by
Federal Law

In 1954, the Supreme Court of the United States addressed the
issue of whether a state could regulate national banks' use of the word
'saving' or 'savings' in a national bank's business or advertising. 279 In
Franklin Nat'l Bank v. New York, 28 0 the United States Supreme
Court determined the Federal Reserve Act ("FRA") and the NBA pre-
empted a New York law which prohibited national banks from using
the words 'savings' or any variance of the word 'savings' in its busi-

274. 17 AM. JUR. 2d Constitutional Law § 53 (2002 & Supp. 2003). Black's Law Dic-
tionary defines 'preemption' as, inter alia, "The principle (derived from the Supremacy
clause) that a federal law can supercede or supplant any inconsistent state law or regu-
lation." BLAcK's LAw DICTIONARY, 958 (7th ed. 2000).

275. de la Cuesta, 458 U.S. at 153, 170 (holding that Federal Home Loan Bank
Board's regulation permitting federally chartered savings and loan associations to exer-
cise due-on-sale clause of mortgage preempted application of conflicting state doctrine).

276. Id. at 153. See Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 145 (1990) (de-
termining that a clause in ERISA that any state legislation 'relating to' ERISA is pre-
empted makes a preemption determination simple: any state legislation addressing
ERISA was preempted); see also Gade v. Nat'l Solid Wastes Mgmt. Ass'n, 505 U.S. 88,
108 (1992) (concluding a state law is preempted when a federal law implies superiority
to state laws in the language and nature of its provisions). See generally 16 AM. JUR. 2d
Constitutional Law §§ 51-57 (2002 & Supp. 2003) (discussing preemption by Constitu-
tion, federal statutes, rules, regulations, treaties and federal court decisions). See also
Cipollone v. Liggett Group, Inc., 505 U.S. 504, (1992) (declaring state law is preempted
when the federal government has regulated an entire field so that the federal regulation
is so pervasive as to preclude state regulation).

277. Hines v. Davidowitz, 312 U.S. 52, 67 (1941) (declaring that state law is pre-
empted if it stands as an obstacle to the accomplishment and execution of the full pur-
poses and objectives of Congress).

278. Pennsylvania v. Nelson, 350 U.S. 497, 507 (1956) (holding that Pennsylvania
Sedition Act preempted when federal legislation occupied virtually the entire field with
the Smith Act); but see Wisconsin Public Intervenor v. Mortier, 501 U.S. 597, 616 (1991)
(holding that State law not preempted where it acts outside the scope of any federal
law).

279. Franklin Nat'l Bank v. New York, 347 U.S. 373, 373, 374 (1954).
280. 347 U.S. 373 (1954).
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ness.2 8 1 In Franklin, the Attorney General of New York filed a com-
plaint in the Supreme Court of Nassau County seeking to enjoin the
Franklin National Bank from using the word 'savings' in its advertise-
ments and advertising itself as a 'savings' bank.28 2 The state of New
York chartered non-profit savings and loan institutions and the sav-
ings and loan association.2 83 The New York legislature was concerned
the general public would be misled and believe they were dealing with
the New York chartered institutions if national banks used the term
'savings' in their advertisements or businesses. 284 To avoid such con-
fusion, the legislature enacted N.Y. Banking Law Section 258.285 Sec-
tion 258 provided, in relevant part:

No bank trust company, national bank,... other than a sav-
ings bank or a savings and loan association shall make use of
the word 'saving' or 'savings' or their equivalent in its bank-
ing or financial business, or use any advertisement contain-
ing the word 'saving' or 'savings' or the equivalent in relation
to its banking or financial business .... 286

The Franklin National Bank, a nationally chartered bank, uti-
lized the word 'saving' and 'savings' in several aspects of its business,
including the bank's advertising, on the bank's deposit and with-
drawal slips, and in its yearly reports. 2 87 The Attorney General's
complaint alleged Franklin National Bank's use of the word 'savings'
in its business constituted a violation of section 258.288 Franklin Na-
tional Bank's answer admitted the bank had repeatedly violated sec-
tion 258, but asserted that section 258 was unconstitutional because
section 258 conflicted with the NBA.28 9 The Supreme Court of Nas-
sau County ruled for Franklin National Bank, declaring Franklin Na-
tional Bank's use of the word 'savings' was consistent with the powers
the FRA and NBA granted national banks.2 90 As such, the Supreme
Court determined section 258 was unconstitutional. 29 1

New York appealed the decision of the trial court to the New York
Supreme Court, Appellate Division.2 92 The Appellate Division re-
versed the decision of the trial court, holding section 258 was not in

281. Franklin, 347 U.S. 373, 374 (citing N.Y. Banking Law § 258(1) (McKinney
1952) (repealed by XX)).

282. New York v. Franklin Nat'l Bank, 105 N.Y.S.2d 81, 84 (1951).
283. Franklin, 347 U.S. at 374.
284. Id.
285. Id. at 374-75 & n.1.
286. Id.
287. Franklin, 105 N.Y.S.2d at 84-85.
288. Id.
289. Id. at 85-86.
290. Id. at 97.
291. Id.
292. New York, 118 N.Y.S.2d at 214.
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conflict with federal law and was not unconstitutional. 293 The court
reasoned the FRA did not expressly authorize national banks to use
the words 'saving' or 'savings' in their businesses; therefore, section
258 was not in conflict with federal law and was constitutionally valid
and enforceable. 294

Upon appeal by Franklin National Bank, the New York Court of
Appeals affirmed the decision of the Appellate division, concluding no
conflict existed between section 258 and the FRA.2 95 The court rea-
soned there was no conflict between section 258 and the FRA because
the FRA prescribed the type of business national banks could conduct
but made no mention of the words a national bank could use in con-
ducting that business.29 6 The court noted section 258 merely regu-
lated national banks' use of words in conducting its federally
prescribed business. 29 7 Franklin Bank appealed the decision of the
New York Court of Appeals to the United States Supreme Court,
which acknowledged the question before the court was whether there
was a conflict between section 258 and federal statutes authorizing
national banks to receive savings deposits. 298

The Supreme Court reversed the decision of the New York Court
of Appeals and concluded the FRA and the NBA together preempted
section 258.299 Justice Robert Jackson, writing for the majority, ac-
knowledged where a conflict existed between state law and a federal
law, the Court may not resolve the conflict by weighing the merits of
the contrary. policies behind the state and federal law.300 The Su-
preme Court opined the Constitution resolved conflicts in favor of the
federal law "as a matter of supremacy."30 1 The Supreme Court noted
the FRA allowed national banks to receive savings deposits.3 0 2 The
Supreme Court also stated the NBA authorized national banks to re-
ceive savings deposits with no limitation.30 3 Additionally, the Su-
preme Court recognized the NBA provided national banks, "shall
possess... all such incidental powers as shall be necessary to carry on
the business of banking... ."304 The Supreme Court stated, "We can-

293. Franklin, 347 U.S. at 377.
294. Id. at 214.
295. New York v. Franklin Nat'l Bank, 305 N.Y. 453, 453, 458-60 (1953).
296. Franklin, 305 N.Y. at 460.
297. Id.
298. Franklin, 347 U.S. at 373, 374.
299. Id. at 373, 377-78, 379.
300. Id. at 378-79.
301. Id. at 379. The Court stated, "The compact between the states creating the

Federal government resolves [conflicts between state and federal law] as a matter of
supremacy." Id. at 378-79.

302. Id. at 375 (citing 12 U.S.C. § 371 (1952)).
303. Id. at 376 (citing 12 U.S.C. § 24 (1952)).
304. Id. (quoting 12 U.S.C. § 24 (1952)).
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not believe that the incidental powers granted to national banks
should be construed so narrowly as to preclude the use of advertising
in any branch of their authorized business."30 5 Accordingly, the Su-
preme Court reasoned the FRA, by authorizing national banks to ac-
cept savings deposits, and the NBA, by authorizing national banks to
accept deposits without limitation and endowing national banks with
incidental powers necessary to pursue the business of banking, au-
thorized national banks to use advertising in the savings branch of
their business.30 6

The Supreme Court then acknowledged a "clear conflict" between
the New York law and the FRA and NBA because the New York law
prohibited an activity the FRA and NBA permitted. 30 7 Justice Jack-
son reasoned FRA and the NBA preempted section 258, insofar as sec-
tion 258 conflicted with the FRA and NBA by prohibiting national
banks from using the words 'saving' or 'savings' in their advertisement
and business.30 8

Four decades later, in Barnett Bank v. Nelson,30 9 the United
States Supreme Court concluded a federal statute granting national
banks permission to sell insurance in towns with less than 5,000 in-
habitants preempted a Florida statute which prohibited national
banks from selling insurance in such towns. 3 10 In Barnett, Barnett
Bank, a national bank organized under the NBA, sued the Florida De-
partment of Insurance ("Department") in the United States District
Court for the Middle District of Florida, seeking to enjoin the Depart-
ment from enforcing a Florida statute prohibiting banks affiliated
with national banks from selling insurance in towns with a population
of less than 5,000 inhabitants.3 11 In 1916, the United States Congress
added the power to sell insurance to the powers of national banks
through an amendment to the Federal Reserve Act ("§ 92").312 Sec-
tion 92 provides national banks may solicit insurance policies, sell in-
surance policies, collect insurance premiums and act as an insurance
agent for a state licensed insurance company in towns with less than
5,000 inhabitants. 3 13 In 1974, the Florida legislature enacted a law,

305. Id. at 377.
306. Id. at 377-78.
307. Id. at 378.
308. Id. at 374, 379.
309. 517 U.S. 25 (1996).
310. Barnett Bank v. Nelson, 517 U.S. 25, 25, 37 (1996). Barnett was decided in

1996. Barnett, 517 U.S. at 25. Franklin, was decided in 1954. Franklin, 347 U.S. at
373.

311. Barnett, 517 U.S. at 29.
312. Id. at 28.
313. Id. 12 U.S.C. § 92 (2000) provides, in full:

In addition to the powers now vested by law in national banking associations
organized under the laws of the United States any such association located and
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Florida Statutes Annotated section 626.988, which prohibited banks
affiliated with national banks from engaging in insurance activities in
towns with less than 5,000 inhabitants. 3 14 Section 626.988 provided,
"No insurance agent . . . who is associated with, . . . owned or con-
trolled by... a financial institution shall engage in insurance agency
activities . *."..315 Section 626.988(1) defined "financial institution"
as any bank, bank holding company, or affiliate or subsidiary thereof,
but excluded banks which were not subsidiaries of or affiliated with a
bank holding company operating in a city with less than 5,000
inhabitants.

3 16

Barnett Bank was a national bank affiliate doing business
through a branch in a small town in Florida. 3 17 In 1993, Barnett
Bank purchased a Florida licensed insurance company. 3 18 Subse-
quently, Florida State Insurance Commissioner, in reliance on Florida
Statutes Annotated section 626.988, ordered Barnett Bank to stop
selling insurance in towns of less than 5,000 inhabitants. 3 19 Subse-
quent to this order, Barnett Bank brought an action in the United
States District Court for the Middle District of Florida seeking to en-
join the Department from enforcing Florida Statutes Annotated sec-
tion 626.988 and seeking a declaratory judgment that § 92 preempted
Florida Statutes Annotated section 626.988.320

Barnett Bank argued § 92 permitted the bank to engage in insur-
ance activities in towns of less than 5,000 inhabitants. 32 1 Insofar as

doing business in any place the population of which does not exceed five thou-
sand inhabitants, as shown by the last preceding decennial census, may, under
such rules and regulations as may be prescribed by the Comptroller of the Cur-
rency, act as the agent for any fire, life, or other insurance company authorized
by the authorities of the State in which said bank is located to do business in
said State, by soliciting and selling insurance and collecting premiums on poli-
cies issued by such company; and may receive for services so rendered such fees
or commissions as may be agreed upon between the said association and the
insurance company for which it may act as agent: Provided, however, That no
such bank shall in any case assume or guarantee the payment of any premium
on insurance policies issued through its agency by its principal: And provided
further, That the bank shall not guarantee the truth of any statement made by
an assured in filing his application for insurance.

12 U.S.C. § 92 (2000) (emphasis added).
314. Barnett, 517 U.S. at 28-29. See FLA. STAT. ANN. § 626.988 (West 1996 & Supp.

2004), repealed by 1999 Fla. Laws ch. 99-388 (prohibiting banks affiliated with national
banks from selling insurance in towns with less than 5,000 inhabitants).

315. FLA. STAT. ANN. § 626.988(2).
316. Barnett, 517 U.S. at 29.
317. Barnett Bank v. Gallagher, 839 F. Supp. 835, 839 (M.D. Fla. 1993). Barnett

Bank's principal place of business was in Ocala, Florida. Barnett, 839 F. Supp. at 839.
Barnett Bank operated a bank branch in Belleview, Florida. Id. The population of Bel-
leview Florida is less than 5,000. Id.

318. Barnett, 839 F. Supp. at 837.
319. Barnett, 517 U.S. at 29.
320. Id. at 29, 30.
321. Barnett, 839 F. Supp. at 839.
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Florida Statutes Annotated section 626.988 prohibited the insurance
activities permitted by § 92, Barnett Bank asserted § 92 preempted
the Florida statute.3 22 The Department claimed the anti-preemption
clause contained in the McCarran-Ferguson Act precluded the prohi-
bition of Florida Statutes Annotated section 626.988 from
preemption.

3 23

The district court ruled in favor of the Department, concluding
the anti-preemption rule of the McCarran-Ferguson Act precluded
preemption of section 626.988.324 The court reasoned § 92 was not
specifically related to insurance, and therefore it was subject to the
anti-preemption provision of the McCarran-Ferguson Act. 3 2 5 Barnett
Bank appealed the decision of the district court to the United States
Court of Appeals for the Eleventh Circuit, arguing the district court
erred in concluding the Florida statute regulated insurance and in
concluding § 92 was unrelated to insurance. 3 26 The Eleventh Circuit
affirmed the district court's opinion, concluding the federal statute al-
lowing national banks to sell insurance in small towns did not specifi-
cally relate to business of insurance under the McCarran-Ferguson
Act and did not specifically require preemption of Florida's statutory
prohibition against bank subsidiaries or holding company affiliates
conducting insurance activities.3 27 Judge Harvey Schlesinger, writing
for the court, reasoned § 92 was not sufficiently related to insurance
for the anti-preemption exception of the McCarran-Ferguson Act to
apply.3 28 Therefore, the court determined the McCarran-Ferguson
Act precluded the Florida statutes from preemption.3 29 Barnett Bank
filed a petition for a writ of certiorari with the United States Supreme
Court, which granted certiorari to clear up the uncertainty between
the lower courts regarding the preemptive effect of § 92.330

322. Id.
323. Id. The McCarran-Ferguson Act, 15 U.S.C. § 1012, provides in part, "No act of

Congress shall be construed to invalidate, impair or supersede any law enacted by any
State for the purpose of regulating the business of insurance . . . unless such Act specifi-
cally related to the business of insurance...." 15 U.S.C. § 1012(b) (2000 & Supp. 2001).

324. Barnett, 839 F. Supp. at 843.
325. Id. The court noted that even if the federal statute was specifically related to

insurance, the federal statute was nonetheless concerned more with banking than in-
surance, and the preemption exception would not apply anyway. Id.

326. Barnett Bank v. Gallagher, 43 F.3d 631, 631-32 (11th Cir. 1995).
327. Barnett, 43 F.3d at 637.
328. Id.
329. Id.
330. Barnett, 517 U.S. at 27, 30 (citing Owensboro Nat'l Bank v. Stephens, 44 F.3d

388 (6th Cir. 1994) (determining § 92 preempted state statute prohibiting national
banks from selling insurance in small towns); First Advantage Ins. Inc. v. Green, 652
So. 2d 562 (La. Ct. App. 1995) (declaring § 92 does not preempt state statute prohibiting
sales of insurance in small towns by national banks).
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The Supreme Court reversed the decision of the Circuit Court,
concluding § 92 preempted Florida Statutes Annotated section
626.988.3 3 1 The Court recognized that where an irreconcilable conflict
existed between state and federal law, state law is preempted if it for-
bids or impairs significantly, the exercise of a power granted by a fed-
eral law.3 3 2 Justice Stephen Breyer, writing for a unanimous Court,
reasoned § 92 preempted Florida Statutes Annotated section 626.988
because the Florida Statute forbade national banks from exercising a
power explicitly granted by § 92.33 3 The Court determined the pur-
pose of § 92 was to grant national banks a broad power to engage in
certain insurance activities.3 34 The Court noted § 92 did not condition
the grant of the power to engage those insurance activities on permis-
sion from the states.33 5 The Court then noted Florida Statutes Anno-
tated section 626.988 forbade national banks from exercising the
power granted by § 92.336 The Court explained an irreconcilable con-
flict existed between § 92 and section 626.988 because § 92 expressly
granted a power and section 626.988 expressly prohibited the same
power.3 37 As such, the Court reasoned § 92 preempted section
626.988 because the Florida statute forbade the exercise of a power
§ 92 granted.3 38 The Court then determined § 92 was sufficiently re-
lated to insurance such that the McCarran-Ferguson Act did not pre-
clude section 626.988 from preemption. 33 9 The court reasoned § 92
was sufficiently related to insurance because § 92 specifically referred
to insurance and granted a power to national banks in regards to
insurance .340

C. THE ANTIPREEMPTION PROVISION OF THE ELECTRONIC FUNDS

TRANSFER ACT Is LIMITED To THE EFTA.

Congress enacted the Electronic Funds Transfer Act ("EFTA")
with the aim of"provid[ing] a basic framework establishing the rights,

331. Barnett, 517 U.S. at 25, 30, 37.
332. Id. at 31, 33. But see Anderson Nat'l Bank v. Luckent, 321 U.S. 233, 235 (1944)

(explaining state statute regulating abandoned band accounts did not impermissibly
encroach on powers of national banks).

333. Barnett, 517 U.S. at 33, 34-35.
334. Id. at 32, 34-35. The Court recognized, "In using the word 'powers', the statute

chooses a legal concept that, in the context of national bank legislation, has a history.
That history is one of interpreting grants of both enumerated and incidental powers to
national banks as grants of authority not normally limited by, but rather ordinarily
preempting contrary state law." Id. at 32.

335. Barnett, 517 U.S. at 37.
336. Id. at 31.
337. Id. at 31, 34-35, 37.
338. Id.
339. Id. at 38.
340. Id.
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liabilities, and responsibilities of participants in electronic fund trans-
fer systems."34 1 The EFTA establishes requirements for the issuance
of credit cards, requires documentation of electronic funds transfers,
establishes a procedure for resolving errors due to malfunctions, and
requires full disclosure of all terms and conditions of electronic funds
transfers.34 2 Further, the EFTA outlines the liabilities of financial in-
stitutions providing electronic funds transfer services as well as the
liabilities of consumers who use electronic funds transfer services. 3 4 3

Additionally, the EFTA requires ATM operators who assess fees for
ATM use to provide consumers with notice of the fee and proscribes
ATM operators from charging fees unless the consumer has consented
to continue the transaction with knowledge of the fee. 34 4 The EFTA
also contains an antipreemption provision, which states in relevant
part, "This subchapter does not annul, alter, or affect the laws of any
State relating to electronic fund transfers, except to the extent that
those laws are inconsistent with the provisions of this subchapter, and
then only to the extent of the inconsistency."3 4 5

341. 15 U.S.C. § 1693.
342. 15 U.S.C. §§ 1693-1693s (2000); see generally 15 U.S.C. § 1693i (outlining re-

quirements for the issuance of credit cards); 15 U.S.C. § 1693d (requiring documenta-
tion of electronic funds transfers); 15 U.S.C. § 1693f (establishing a procedure for
resolving errors due to malfunctions); 15 U.S.C. § 1693c (requiring full disclosure of all
terms and conditions of electronic funds transfers).

343. 15 U.S.C. §§ 1693-1693r; see generally 15 U.S.C. § 1693h (outlining liabilities of
financial institutions providing electronic funds transfer services); 15 U.S.C. § 1693g
(outlining liabilities of consumers who use electronic funds transfer services).

344. 15 U.S.C. § 1693b. Section 1693b provides, in relevant part:
[A]ny automated teller machine operator who imposes a fee on any consumer
for providing host transfer services to such consumer to provide notice in accor-
dance with subparagraph (B) to the consumer (at the time the service is pro-
vided) of-
(i) the fact that a fee is imposed by such operator for providing the service; and
(ii) the amount of any such fee .... No fee may be imposed by any automated
teller machine operator in connection with any electronic fund transfer initi-
ated by a consumer for which a notice is required under subparagraph (A),
unless-
(i) the consumer receives such notice in accordance with subparagraph (B); and
(ii) the consumer elects to continue in the manner necessary to effect the trans-
action after receiving such notice.

15 U.S.C. § 1693b.
345. 15 U.S.C. § 1693q provides:

This subchapter does not annul, alter, or affect the laws of any State relating to
electronic fund transfers, except to the extent that those laws are inconsistent
with the provisions of this subchapter, and then only to the extent of the incon-
sistency. A State law is not inconsistent with this subchapter if the protection
such law affords any consumer is greater than the protection afforded by this
subchapter. The Board shall, upon its own motion or upon the request of any
financial institution, State, or other interested party, submitted in accordance
with procedures prescribed in regulations of the Board, determine whether a
State requirement is inconsistent or affords greater protection. If the Board
determines that a State requirement is inconsistent, financial institutions
shall incur no liability under the law of that State for a good faith failure to
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In 1999, the United States Court of Appeals for the Eighth Circuit
examined the interaction of the antipreemption provision of the
EFTA, § 1693q, with the NBA.34 6 In Bank One v. Guttau,34 7 the
United States Court of Appeals for the Eighth Circuit determined the
EFTA's antipreemption provision was limited to the EFTA and did not
offer states additional authority to regulate national banks. 3 48 The
Eighth Circuit further held the NBA preempted provisions of the Iowa
Electronic Funds Transfer Act ("IEFTA") restricting the operation of
ATM machines by non-Iowan national banks.3 49 In Guttau, Bank
One, a national bank organized under the NBA, sued the Iowa Super-
intendent of Banking in the United States District Court for the
Southern District of Iowa.3 50 Bank One sought to enjoin the Iowa Su-
perintendent of Banking from enforcing section 527.5(5) of the
IEFTA.35 1 Section 527.5(5) restricted advertising by national banks
on ATM machines. 35 2 Bank One claimed section 527.5(5) of the
IEFTA was invalid on the grounds the NBA preempted the provision
as it applied to national banks.3 53 The district court ruled in favor of
the Iowa Superintendent of Banking, finding the NBA did not pre-
empt the IEFTA provisions. 3 54 Judge Ronald Longstaff, writing for
the district court, reasoned the NBA did not specifically authorize na-
tional banks to advertise on ATMs, therefore the IEFTA provisions
restricting national banks from advertising on ATMs did not conflict
with the NBA.3 55

Bank One appealed the decision of the district court to the United
States Court of Appeals for the Eighth Circuit, arguing the NBA au-
thorized national banks to advertise on ATMs, which conflicted with
the IEFTA provisions restricting such advertisements. 35 6 Further,

comply with that law, notwithstanding that such determination is subse-
quently amended, rescinded, or determined by judicial or other authority to be
invalid for any reason. This subchapter does not extend the applicability of any
such law to any class of persons or transactions to which it would not otherwise
apply.

15 U.S.C. § 1693q.
346. Bank One v. Guttau, 190 F.3d 844, 845 (8th Cir. 1999).
347. 190 F.3d 844 (8th Cir. 1999).
348. Guttau, 190 F.3d at 845, 850 (1999).
349. Id. at 850. Bank One had initially sought a preliminary injunction. Id. at 846.

The Eighth Circuit considered the petition as if it had been for a permanent injunction
because the only issues involved were issues of law. Id. at 847.

350. Guttau, 190 F.3d at 847 (indicating Bank One sued the Iowa Superintendent of
Banking); Bank One v. Guttau, 1998 WL 1796176 *1 (S.D. Iowa 1998) (indicating suit
was filed in the United States District Court of the Southern District of Iowa).

351. Guttau, 190 F.3d at 847.
352. Id. at 848.
353. Id. at 847.
354. Id. at 844.
355. Guttau, 1998 WL 1796176, at *15.
356. Guttau, 190 F.3d at 844, 848.
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Bank One argued the EFTA's anti-preemption provision was not ap-
plicable to the NBA, and therefore, any conflict between the IEFTA
and the NBA amounted to preemption of the IEFTA.3 57 The Eighth
Circuit reversed the district court's opinion, holding the EFTA's anti-
preemption provision only precluded the preemption of state law that
added to the protection the EFTA offered. 3 58 Judge Roger Wollman,
writing for the Eighth Circuit, noted Congress enacted the EFTA in
part to provide a greater protection for consumers using ATM ma-
chines, but the scope of the EFTA was limited to its own provisions.3 59

The Eighth Circuit reasoned the EFTA's antipreemption provision
was specifically limited to the EFTA because the plain language of
§ 1693q provided as such. 3 60 The Eighth Circuit then reasoned the
IEFTA provisions restricting national banks from advertising on ATM
machines conflicted with the NBA, because the court found the NBA
authorized national banks to advertise on ATMs. 3 6 1 Therefore, the
Eighth Circuit declared the NBA preempted the IEFTA notwithstand-
ing the EFTA's antipreemption provision. 36 2

ANALYSIS

In Bank of America v. City of San Francisco,36 3 the United States
Court of Appeals for the Ninth Circuit examined powers the National
Bank Act ("NBA") granted to national banks and the Office of the
Comptroller of Currency ("OCC") regulations made in pursuance of
the NBA in relation to the proscription of surcharges contained in the
cities' of Santa Monica and San Francisco's ("Cities") newly enacted
ordinances ("Ordinances"). 3 64 The Ninth Circuit also examined the
scope of regulation of federal savings associations by the Home
Owner's Loan Act ("HOLA") and the Office of Thrift Supervision
("OTS") regulations made in pursuance of the HOLA, and the preemp-
tive impact of this scope on the validity of the Ordinances. 365 Next,
the Ninth Circuit addressed the impact of the antipreemption provi-
sion of the Electronic Funds Transfer Act ("EFTA") on the Ordi-

357. Id. at 847, 848.
358. Id. at 845, 851.
359. Id. at 845, 850.
360. Id.
361. Id.
362. Id. at 849-50. The court then determined that Congress has made it clear in

the NBA that ATMs are not subject to state regulation. Id. See Barnett Bank v. Nelson,
517 U.S. 25, 31, 32 (1996) (declaring states may not regulate national banks where do-
ing so interferes with the national banks' exercise of its powers).

363. 309 F.3d 551 (9th Cir. 2002).
364. Bank of Am. v. City of San Francisco, 309 F.3d 551 (9th Cir. 2002), cert. denied,

City of San Francisco v. Bank of Am., 2003 WL 1738121 (U.S. May 27, 2003) (NO. 02-
1404).

365. Bank of Am., 215 F.3d at 552, 559.
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nances.36 6 The Ninth Circuit held the NBA and OCC regulations
preempted the Ordinances' attempt to ban national banks from charg-
ing fees to non-accountholders for use of the bank's ATMs.3 67 The
Ninth Circuit also determined the HOLA and the regulatory scheme
promulgated by the OTS in pursuance of the HOLA preempted any
state attempt to regulate federal savings associations. 3 68 Then, the
Ninth Circuit determined the EFTA antipreemption provision was
limited to the provisions contained within the other sections of the
EFTA, and thus ineffective to preclude the Ordinances from preemp-
tion by the NBA.36 9

This Analysis will demonstrate that in Bank of America, the
Ninth Circuit correctly determined the NBA and OCC regulations pre-
empted the Ordinances. 3 70 Further, this Analysis will show the Ninth
Circuit correctly held the EFTA did not preclude preemption of the
Ordinances by the NBA.3 71 Then, this Analysis will illustrate the
Ninth Circuit correctly deferred to the OCC's interpretation of the
NBA and looked to prior case law to determine whether charging fees
to non-depositors for ATM use was within the permissible scope of in-
cidental powers of national banks.3 72 Next, this Analysis will show
the Ninth Circuit correctly applied established preemption principles
in holding the NBA and OCC regulations preempted the Ordi-
nances. 3 7 3 Finally, this Analysis will demonstrate the Ninth Circuit
correctly relied upon Bank One v. Guttau3 74 in holding the EFTA's
antipreemption 'savings' clause did not save the Ordinances from pre-
emption by the NBA or the HOLA. 37 5

A. THE NATIONAL BANK ACT AND OCC REGULATIONS PREEMPTED

THE ORDINANCES.

Federal courts have interpreted the Supremacy Clause to mean
that when and wherever there is conflict between a federal and a state
law, the federal law prevails over the state law.3 7 6 A state law is pre-
empted if it conflicts with a federal law or the Constitution.3 7 7 A state

366. Id. at 552, 564, 565.
367. Id. at 552, 566.
368. Id. at 552, 561.
369. Id. at 552, 565, 566.
370. See infra notes 388-475 and accompanying text.
371. See infra notes 478-92 and accompanying text.
372. See infra notes 397-426 and accompanying text.
373. See infra notes 447-75 and accompanying text.
374. 190 F.3d 844 (8th Cir. 1999).
375. See infra notes 478-92 and accompanying text.
376. 16 AM. JuR. 2d Constitutional Law § 53 (2002 & Supp. 2003).
377. Fid. Fed. Say. & Loan Ass'n v. de la Cuesta, 458 U.S. 141, 153, 170 (1982)

(holding that Federal Home Loan Bank Board's regulation permitting federally
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law conflicts with a federal law when Congress, in enacting a federal
statute, expresses a clear intent to preempt the state law or when it is
impossible to comply with both the federal and the state law. 378 Addi-
tionally, a state law conflicts with federal law when the state law pro-
hibits an activity permitted by the federal law.3 79 By prohibiting an
activity federal law permits, the enforcement of state law is said to
frustrate the purposes of federal legislation and thus be in conflict
with the federal legislation.38 0 In Bank of America, the Ninth Circuit
correctly determined the NBA and OCC regulations authorized na-
tional banks to offer services through ATMs and charge fees to non-
depositors for those services.38 1 Then, the Bank of America court cor-
rectly held the NBA and OCC regulations preempted the Ordinances
because the Ordinances prohibited an activity the NBA and OCC reg-
ulations permitted382

1. The Ninth Circuit Correctly Determined The OCC's
Interpretation Of The National Bank Act Was Reasonable
And The Ninth Circuit Properly Deferred To The OCC's
Interpretation Of The National Bank Act.

In Bank of America, the Ninth Circuit correctly determined the
OCC's interpretation of the NBA was reasonable. 38 3 In Nationsbank

chartered savings and loan associations to exercise due-on-sale clause of mortgage pre-
empted application of conflicting state doctrine).

378. de la Cuesta, 458 U.S. at 153, 170. See Ingersoll-Rand Co. v. McClendon, 498
U.S. 133, 145 (1990) (determining that a clause in ERISA that any state legislation
'relating to' ERISA is preempted makes a preemption determination simple: any state
legislation relating to ERISA is preempted); see also Gade v. Natl Solid Wastes Mgmt.
Ass'n, 505 U.S. 88, 108 (1992) (declaring state law preempted when a federal law im-
plies superiority to state law in the language and nature of its provisions). See generally
16 AM. Jun. 2d Constitutional Law §§ 51-57 (2002 & Supp. 2003). See also Cipollone v.
Liggett Group, Inc., 505 U.S. 504, 516 (1992) (declaring state law preempted when the
federal government has regulated an entire field so that the federal regulation is so
pervasive as to preclude state regulation).

379. de la Cuesta, 458 U.S. at 153 (holding that Federal Home Loan Bank Board's
regulation permitting federally chartered savings and loan associations to exercise due-
on-sale clause of mortgage preempted application of conflicting state doctrine).

380. Hines v. Davidowitz, 312 U.S. 52, 67 (1941) (declaring that state law is pre-
empted if it stands as an obstacle to the accomplishment and execution of the full pur-
poses and objectives of Congress). Also, a state law is preempted when federal
regulation in a specific area is so pervasive that a preemptive intent of Congress is
implied. See Pennsylvania v. Nelson, 350 U.S. 497, 507 (1956) (holding that Penn-
sylvania Sedition Act preempted when federal legislation occupied virtually the entire
field with the Smith Act); but see Wisconsin Pub. Intervenor v. Mortier, 501 U.S. 597,
616 (1991) (holding that State law not preempted where it acts outside the scope of
federal law).

381. See infra notes 388-444 and accompanying text.
382. See infra notes 447-75 and accompanying text.
383. See infra notes 397-409 and accompanying text.
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v. Variable Annuity Life Insurance Co.,3s4 the United States Supreme
Court determined the OCC's interpretation of § 24 (Seventh) of the
NBA was reasonable.3 85 In Nationsbank, Nationsbank of North Caro-
lina, a national bank organized under the NBA, applied to the OCC for
approval of the bank's plan to begin selling annuities through a sub-
sidiary.38 6 The OCC approved Nationsbank of North Carolina's appli-
cation because the OCC construed the NBA, § 24 (Seventh), as
authorizing national banks to broker annuities within their incidental
powers to carry on the business of banking.38 7 The Court observed the
business of banking under the NBA included brokerage of various fi-
nancial investment instruments. 38 8 The Court explained the OCC's
determination that annuities brokerage was within the incidental
powers of national banks would be reasonable if annuities brokerage
was not an activity distant from dealing in financial investment in-
struments. 38 9 The Court reasoned, for customers, annuities were
merely a more sophisticated method of investing than the traditional
financial investment instruments, such as savings deposits. 3 90 The
Court declared annuities were fundamentally the same as financial
investment instruments the NBA authorized and typically offered by
national banks.3 9 1 Therefore, the Court maintained the OCC reason-
ably determined annuities were within the incidental powers of na-
tional banks under § 24 (Seventh) of the NBA.3 92

Prior case law interpreting the reach of the incidental powers of
national banks governed the Bank of America court's determination
the OCC's interpretation of § 24 (Seventh) was reasonable and the
court correctly applied this precedent in determining the OCC's inter-
pretation was reasonable. 39 3 In Bank of America, the Ninth Circuit
maintained the OCC's interpretation of § 24 (Seventh) of the NBA was
reasonable where the OCC construed § 24 (Seventh) to allow national
banks to offer traditional banking services through ATMs as an inci-
dental power.3 94 The Supreme Court in Nationsbank reasoned the
OCC's interpretation that the sale of annuities was within the inci-
dental powers of national banks was reasonable because the sale of

384. 513 U.S. 251 (1995).
385. Nationsbank v. Variable Annuity Life Ins. Co., 513 U.S. 251, 254, 264 (1995).
386. Nationsbank, 513 U.S. at 254.
387. Id. at 259.
388. Id.
389. Id. at 258-59 & n.2.
390. Id. at 260.
391. Id.
392. Id. at 264.
393. See infra notes 397-409 and accompanying text.
394. Bank of Am., 309 F.3d at 552, 563 (citing Clarke v. Securities Indus. Ass'n, 479

U.S. 388, 403 (1987)).
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annuities constituted the same type of financial investment products
national banks traditionally offered, but offered through a new me-
dium.3 95 The Bank of America court determined the services national
banks offered through ATMs were traditional deposit and lending re-
lated services. 396 Similar to Nationsbank, the Bank of America court
determined the OCC's interpretation was reasonable because the
traditional services national banks provided through ATMs banks
were within the incidental powers of national banks under the NBA,
and providing traditional deposit and withdrawal services through
ATMs simply constituted a new method of performing the "very old
business of banking."397 Therefore, the Bank of America court prop-
erly applied the reasoning of Nationsbank in determining the OCC's
interpretation of § 24 (Seventh) allowing national banks to offer ser-
vices through ATMs for fees was reasonable. 398

In Bank of America, the Ninth Circuit properly deferred to the
OCC's interpretation of the NBA.3 99 In Clarke v. Securities Industry
Ass'n,40 0 the Supreme Court of the United States determined the
OCC's interpretation of the NBA was reasonable and thus entitled to
great weight.40 1 The Court recognized the judiciary must afford great
weight to a reasonable interpretation of a statute adopted by the
agency charged with enforcing the statute.4 0 2 The Court further
noted the OCC is charged with the enforcement of banking laws such
that the OCC's reasonable conclusions pertaining to the interpretation
of banking laws warranted great weight.40 3 The Court found the
OCC's interpretation of the NBA to be reasonable, and therefore gave
great weight to the OCC's interpretation. 40 4 Similar to Clarke, the
Bank of America court acknowledged it must give great weight to the
reasonable construction of the NBA adopted by the OCC because the
OCC was the agency charged with enforcing the NBA.40 5 The Bank of

395. Nationsbank, 513 U.S. 260.
396. Bank of Am., 309 F.3d at 552, 563.
397. Compare Nationsbank 513 U.S. at 260 (stating that OCC's interpretation rea-

sonable because annuities fulfill the same need as traditional investment instruments),
with Bank of Am., 309 F.3d at 563 (stating that although ATMs are relatively new tech-
nology, the services offered by national banks through ATMs are traditional banking
services).

398. See supra notes 397-409 and accompanying text.
399. See infra notes 413-26 and accompanying text.
400. 479 U.S. 388 (1987).
401. Clarke v. Securities Industry Ass'n, 479 U.S. 388, 388, 403, 406, 409 (1987).
402. Clarke, 479 U.S. at 403-404 (citing First Nat'l Bank v. Missouri, 263 U.S. 640,

658 (1924), and quoting Inv. Co. Inst. v. Camp, 401 U.S. 617, 626-27 (1971)).
403. Id. at 403-404.
404. Id. at 404-409.
405. Compare Bank of Am., 309 F.3d at 563 (stating, "We give 'great weight' to any

reasonable construction of a regulatory statute adopted by the agency charged with its
enforcement."), with Clarke, 479 U.S. at 403-404 (stating the OCC was charged with
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America court found the OCC's interpretation of the NBA to be rea-
sonable, and thus gave great weight to the OCC's interpretation. 40 6

Similarly, in Nationsbank, the Supreme Court recognized the
OCC was the administrative agency charged with enforcing the NBA,
and thus, the Court determined the OCC's reasonable interpretations
were entitled to great weight. 40 7 The Court again recognized it must
afford great weight to a reasonable interpretation of a statute adopted
by the agency charged with enforcing the statute. 40 8 The Court fur-
ther noted the OCC bore primary responsibility for the enforcement of
the NBA such that the OCC's reasonable conclusions pertaining to the
interpretation of banking laws warranted great weight.40 9 The Court
found the OCC's interpretation of the NBA to be reasonable; therefore,
the Court gave great weight to the OCC's interpretation. 4 10 Similar to
Nationsbank, the Bank of America court acknowledged it must give
great weight to the reasonable construction of the NBA adopted by the
OCC because the OCC was the agency charged with enforcing the
NBA.4 11 The Bank of America court found the OCC's interpretation of
the NBA to be reasonable, and thus gave great weight to the OCC's
interpretation.

4 1 2

Similar to Nationsbank and Clarke, the Bank of America court
acknowledged it must give great weight to the reasonable construction
of the NBA adopted by the OCC because the OCC was the agency
charged with enforcing the NBA.4 13 The Bank of America court found
the OCC's interpretation of the NBA to be reasonable, thus the court

administering the NBA to the extent that the OCC's interpretation of the NBA war-
rants great weight).

406. Bank of Am., 309 F.3d at 563.
407. Compare Nationsbank, 513 U.S. at 251 (recognizing the OCC's interpretation

of the NBA was entitled to great weight because the OCC was charge with enforcing the
NBA), with Clarke, 479 U.S. at 403-404 (stating the OCC was charged with administer-
ing the NBA to the extent that the OCC's interpretation of the NBA warrants great
weight).

408. Nationsbank, 513 U.S. at 256.
409. Id.
410. Id. at 264.
411. Compare Bank of Am., 309 F.3d at 563 (stating, "We give 'great weight' to any

reasonable construction of a regulatory statute adopted by the agency charged with its
enforcement."), with Nationsbank, 513 U.S. at 255 (recognizing the OCC's -interpreta-
tion of the NBA was entitled to great weight because the OCC was charged with enforc-
ing the NBA).

412. Bank of Am., 309 F.3d at 563.
413. Compare Bank of Am., 309 F.3d at 563 (stating, "We give 'great weight' to any

reasonable construction of a regulatory statute adopted by the agency charged with its
enforcement."), with Nationsbank, 513 U.S. at 255 (recognizing the OCC's interpreta-
tion of the NBA was entitled to great weight because the OCC was charged with enforc-
ing the NBA), and Clarke, 479 U.S. at 403-404 (stating the OCC was charged with
administering the NBA to the extent that the OCC's interpretation of the NBA war-
rants great weight).
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gave great weight to the OCC's interpretation. 4 14 Therefore, the Bank
of America court correctly deferred to the OCC's interpretation of the
NBA as authorizing national banks to offer services through ATMs
and charge fees to non-depositors for those services. 4 15

2. Providing ATM Services and Charging Fees For Those Services
Are Within The Incidental Powers Of National Banks.

In Bank of America, the Ninth Circuit correctly deferred to the
OCC's interpretation of the NBA as authorizing national banks to of-
fer services through ATMs and charge fees to non-depositors for those
services. 4 16 However, the Ninth Circuit could have reached the same
result by relying on its own controlling precedent. 4 17 Even if the Bank
of America court had not deferred to the OCC's interpretation of the
NBA, the court's determination ATM services and fees for those ser-
vices were within the incidental powers of national banks was consis-
tent with prior case law. 4 18 In M & M Leasing Corp. v. Seattle First
Nat'l Bank,4 19 the United States Court of Appeals for the Ninth Cir-
cuit held the incidental powers of national banks under the NBA in-
cluded the power to engage in leases of personal property where the
leasing transaction was the functional equivalent of a secured loan.4 20

The Ninth Circuit then announced the rule that an activity is pursu-
ant to an incidental power of national banks under the NBA if it is
"convenient or useful in connection with the performance of one of the
bank's established activities pursuant to its express powers under the
[NBA]."421 The Ninth Circuit explained the leasing arrangements na-
tional banks entered into must be convenient or useful to an enumer-
ated power of national banks under the NBA.4 2 2 The Ninth Circuit
reasoned where a national bank leases property to the lessee and the
transaction is essentially a loan of money secured by the leased prop-
erty, the transaction is the functional equivalent of a secured loan.4 2 3

414. Bank of Am., 309 F.3d at 563.
415. See supra notes 413-26 and accompanying text.
416. Id.
417. See infra notes 430-44 and accompanying text.
418. Id.
419. 563 F.2d 1377 (9th Cir. 1977).
420. M & M, 563 F.2d at 1377, 1382 (quoting Arnold Tours, Inc. v. Camp, 472 F.2d

427, 432 (1st Cir. 1972)).
421. Id. at 1382 (quoting Arnold Tours, 472 F.2d at 432).
422. Id.
423. Id. at 1377, 1382, 1383. The Ninth Circuit explained:

In describing these leases which are equivalent to secured loans, it has been
said: 'In each case there is a sum certain in amount. This sum includes the
acquisition cost of the vehicle and the cost of financing and is recovered
through a series of noncancellable deferred payments. The term of the payment
period in both cases is 24 to 36, or recently, to 48 months. The vehicle serves as
a type of collateral to guarantee payment on both the installment loan and the
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As such, the Ninth Circuit reasoned these lease transactions were con-
venient and useful to a power enumerated by the NBA - secured
loans.42 4 The Ninth Circuit maintained the functional interchangea-
bility of these types of lease arrangements with secured loans was the
'touchstone' of its holding.42 5 The Ninth Circuit explained the inci-
dental powers of national banks under the NBA must be interpreted
such as to allow national banks to use new methods to conduct the
"very old business of banking."4 2 6 Therefore, the Ninth Circuit held
lease arrangements which were the functional equivalent to secured
loans were within the incidental powers of national banks.42 7 The M
& M court declared the 'touchstone' of its decision was activities that
are the functional equivalent to recognized national banking activities
will be within the incidental powers of national banks under the
NBA.

428

The Bank of America court, in discussing the nature of ATM ser-
vices national banks offered, observed the services offered by national
banks through ATMs were, "traditional banking functions."4 29 Fur-
ther, the Bank of America court recognized the services offered
through ATMs by national banks were services that "defined the busi-
ness of banking."4 30 Finally, the Bank of America court concluded the
"widespread use of ATMs by banks to deliver deposit and lending re-
lated services exemplifies a 'new way of conducting the very old busi-
ness of banking."' 43 1 Instead of deferring to the OCC's interpretation
of the NBA as authorizing national banks to offer services through
ATMs and charge non-depositor's fees for those services, the Bank of
America court could have applied the 'touchstone' rule of M & M and
reached the same result.4 32 The Bank of America court did not deter-
mine the services offered through ATMs by national banks were
merely the functional equivalent of traditional banking services; the

lease. Both forms of financing are applied to a specific automobile that is cho-
sen prior to preparation of the document .... All attributes of ownership pass
to the lessee who is responsible for servicing, insurance, and depreciation. [The
banks] use the same skills in leasing a vehicle as they do in financing a loan.'

Id. at 1377, 1383 n.5 (quoting Automobile Leasing As An Activity For Bank Holding
Companies, Fed. Res. Bull., 930, 932 (1976)).

424. M & M, 563 F.2d at 1377, 1382, 1383.
425. Id. at 1377, 1383.
426. Id. at 1377, 1382.
427. Id. The Ninth Circuit noted that there was no cause to examine whether third

parties should treat leases as the equivalent of loans because that issue was not before
the court. Id. at 1377, 1383.

428. M & M, 563 F.2d at 1377, 1383.
429. Bank of Am., 309 F.3d at 563.
430. Id.
431. Id. (quoting M & M, 563 F.2d at 1382).
432. See supra notes 430-41 and accompanying text and infra notes 443-44 and ac-

companying text.
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court determined the services offered through ATMs by national
banks were traditional banking services.4 33 Accordingly, following the
reasoning and rule of the M & M court, offering traditional banking
services through ATMs are within the incidental powers of national
banks because the services offered through ATMs by national banks
were the same services traditionally offered by national banks.4 34

Therefore, even if the Bank of America court had not deferred to the
OCC's interpretation of the NBA, the court's determination that ATM
services and charging fees for those services were within the inciden-
tal powers of national banks was consistent with prior case law.4 3 5

3. The Ninth Circuit Correctly Held The National Bank Act And
OCC Regulations Preempted The Ordinances.

In Bank of America, the United States Court of Appeals for the
Ninth Circuit correctly held the NBA and OCC regulations preempted
the Ordinances because the Ordinances prohibited a power the NBA
and OCC regulations granted to national banks. 436 In determining
that providing ATM services and charging fees for ATM services to
non-depositors were permissible banking activities pursuant to the in-
cidental powers of national banks, the Ninth Circuit recognized the
NBA and OCC regulations permitted national banks to charge fees to
non-depositors. 4 3 7 Upon finding a national bank may charge non-de-
positors fees for using the bank's ATM, the court held the NBA and
OCC regulations preempted the Ordinances, which prohibited na-
tional banks from charging ATM fees to non-depositors. 438 The Ninth
Circuit was correct in so holding because this determination is aligned
with Supreme Court precedent in regards to conflict preemption and
the NBA.43 9 An examination of two United States Supreme Court
cases invalidating state law restricting the activities of national banks
supports this conclusion. 440

433. Bank of Am., 309 F.3d at 563.
434. Compare M & M, 563 F.2d at 1383 (declaring the functional equivalency of the

lease arrangements at issue with secured financing was the touchstone of their deci-
sion), with Bank of Am., 309 F.3d at 563 (determining that the services offered by na-
tional banks through ATMs were traditional banking services expressly authorized by
§ 24 (Seventh)).

435. See supra notes 430-44 and accompanying text.
436. See infra notes 447-75 and accompanying text.
437. Bank of Am., 309 F.3d at 552, 563. The Ninth Circuit read 12 C.F.R. §§ 7.4003

and 7.4002 together and concluded that these regulations permitted national banks to
charge fees to non-depositors for ATM services. Id. at 552, 562.

438. Bank of Am., 309 F.3d at 552, 563.
439. See infra notes 451-65 and accompanying text.
440. Id.
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In Franklin Nat'l Bank of Franklin Square v. New York, 44 1 the
Supreme Court of the United States determined that where a state
and a federal statute conflict, the state statute must yield to the fed-
eral statute.4 42 In Franklin, the state of New York enacted a statute
forbidding national banks from using the word, 'savings' or any vari-
ant thereof in its advertising or its business.44 3 The Supreme Court
first determined the Federal Reserve Act ("FRA") and the NBA au-
thorized national banks to receive savings deposits. 44 4 Further, the
Court concluded the NBA authorized national banks to use the word
'savings' in their advertising as incidental to national banks' power to
receive savings deposits. 44 5 The Supreme Court concluded a conflict
existed between the New York law and the FRA and NBA because the
New York law prohibited national banks from using the word 'savings'
in their advertising and the federal statutes permitted national banks
to use the word 'savings' in their advertising. 44s Thus, the Court rea-
soned the New York law was invalid because the New York law con-
flicted with federal statutes.44 7

In Bank of America, the Cities promulgated the Ordinances,
which prohibited national banks from charging ATM fees to non-de-
positors.44s The Bank of America court determined the NBA author-
ized national banks to offer ATM services and charge fees to non-
depositors for those services as incidental powers under § 24 (Seventh)
of the NBA.44 9 The Ninth Circuit also noted OCC regulations permit-
ted national banks to operate ATMs and to charge fees to non-deposi-
tors.45 0 The Ninth Circuit then determined an irreconcilable conflict
existed between the Ordinances, which prohibited national banks
from charging ATM fees to non-depositors, and the NBA and OCC reg-
ulations, which permitted national banks to charge ATM fees to non-
depositors. 45 1 Accordingly, the Bank of America court held the NBA
and OCC regulations preempted the Ordinances because the Ordi-
nances forbade the "exercise of a power that Congress has explicitly
granted."4 5 2

441. 347 U.S. 373 (1954).
442. Franklin Nat'l Bank v. New York, 347 U.S. 373, 378-79 (1954).
443. Franklin, 347 U.S. at 374-75 & n.1.
444. Id. at 373, 375, 376.
445. Id. at 378-79.
446. Id. at 378.
447. Id. at 374, 379.
448. Bank of Am., 309 F.3d at 555.
449. Id, at 552, 562.
450. Id. at 552, 563.
451. Id. at 552, 563, 564.
452. Id.
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Similar to the Supreme Court in Franklin, the Bank of America
court determined a conflict existed between federal and state law
when a state law prevented a national bank from engaging in an activ-
ity federal law permitted. 4 53 Similar to Franklin, the Bank of
America court held when there is a conflict between state and federal
law, the federal law preempts the state law and the state law is inva-
lid.4 54 Therefore, the Bank of America court correctly held the NBA
and OCC regulations preempted the Ordinances because the Ordi-
nances prohibited a power the NBA and OCC regulations granted na-
tional banks.4 5 5

In Barnett Bank v. Nelson,45 6 the state of Florida enacted a stat-
ute that prohibited national banks from selling most types of insur-
ance in towns with less than 5,000 inhabitants. 4 57 However, 12
U.S.C. § 92 explicitly permitted national banks to sell insurance in
towns with less than 5,000 inhabitants. 458 The Supreme Court con-
cluded that, in pursuance of the Supremacy Clause, the federal law
permitting national banks to sell insurance in towns with less than
5,000 inhabitants preempted the state statute prohibiting national
banks from selling insurance in towns with less than 5,000 inhabi-
tants.4 59 The Supreme Court acknowledged that to resolve conflicts
between state statutes regulating national banks and federal statutes
granting powers to national banks, courts must start with the pre-
sumption that, "normally Congress would not want States to forbid, or
to impair significantly, the exercise of a power that Congress has ex-

453. Compare Franklin, 347 U.S. at 377 (declaring that conflict exists when federal
statute permits national banks to use the word 'savings' in their advertising and state
statute prohibits national banks from using the word 'savings' in their advertising),
with Bank of Am., 309 F.3d at 563, 564 (determining that a conflict exists when federal
statutes and regulation permit national banks to charge fees to non-depositors for using
banks' ATMs and municipal ordinance prohibits national banks from charging ATM
fees to non-depositors for using banks' ATMs).

454. Compare Franklin, 347 U.S. at 378-79 (explaining that federal law preempts
state law when a conflict exists between the federal law and state law), with Bank of
Am., 309 F.3d 563, 564 (holding that NBA and OCC regulations in conflict with Ordi-
nances preempt the Ordinances).

455. See supra notes 447-75 and accompanying text.
456. 517 U.S. 25 (1996).
457. Barnett Bank v. Nelson, 517 U.S. 25, 28-29 (1996). Compare FLA. STAT. ANN.

§ 626.988(2) (Supp. 1996) (prohibiting national banks from selling insurance in small
towns), with Section 4.32.040 of the Santa Monica Municipal Code, available at http:l
pen.ci.santamonica.ca.us/atty/consumer-protection/ATM/ord&sr.htm (prohibiting na-
tional banks from charging non-accountholders ATM fees), and Section 648.01 of the
San Francisco Municipal Code, available at http://www.newrules.org/finance/sanfran.
html (same).

458. Barnett, 517 U.S. at 31, 34-35, 37.

459. Id. at 25, 31, 34-35, 37.

20041



CREIGHTON LAW REVIEW

plicitly granted."4 60 Thus, the Supreme Court determined the Florida
law was invalid because the law forbade national banks from exercis-
ing a power explicitly authorized by 12 U.S.C. § 92.461

Similar to the Supreme Court in Barnett and Franklin, the Bank
of America court found a conflict between federal and state law when a
state law prevented a national bank from engaging in an activity fed-
eral law permitted. 46 2 Similar to Barnett and Franklin, the Bank of
America court held when there is a conflict between state and federal
law, the federal law preempts the state law and the state law is inva-
lid.4 63 Thus, the Bank of America court correctly followed the conflict
preemption analysis of controlling Supreme Court precedent. 46 4

In Bank of America, the Ninth Circuit correctly determined the
NBA and OCC regulations authorized national banks to offer services
through ATMs and charge fees to non-depositors for those services. 4 6 5

The Bank of America court correctly deferred to the OCC's interpreta-
tion of § 24 (Seventh) as authorizing national banks to offer services
through ATMs and charge fees to non-depositors for those services. 46 6

Then, the Bank of America court correctly followed controlling prece-
dent by holding the NBA and OCC regulations preempted the Ordi-
nances because the Ordinances prohibited an activity the NBA and
OCC regulations permitted. 46 7

460. Id. But see Anderson Nat'l Bank v. Luckett, 321 U.S. 233, 236 (1944) (explain-
ing state statute regulating abandoned bank accounts did not impermissibly encroach
on powers of national banks).

461. Barnett, 517 U.S. at 33, 34-35.
462. Compare Barnett 517 U.S. at 31, 34-35, 37 (declaring that conflict exists when

federal statute permits national banks to sell insurance in small towns and state stat-
ute prohibits national banks from selling insurance in small towns), and Franklin, 347
U.S. at 378 (declaring that conflict exists when federal statute permits national banks
to use the word 'savings' in their advertising and state statute prohibits national banks
from using the word 'savings' in their advertising), with Bank of Am., 309 F.3d at 563,
564 (determining that a conflict exists when federal statutes and regulations permit
national banks to charge fees to non-depositors for using banks' ATMs and municipal
ordinance prohibits national banks from charging ATM fees to non-depositors for using
banks' ATMs).

463. Compare Barnett 517 U.S. at 31, 33 (explaining that federal law preempts state
law when an irreconcilable conflict exists between the federal law and state law), and
Franklin, 347 U.S. at 378-79 (explaining that federal law preempts state law when a
conflict exists between the federal law and state law), with Bank ofAm., 309 F.3d at 564
(holding that NBA and OCC regulations in conflict with Ordinances preempt the
Ordinances).

464. See supra notes 447-75 and accompanying text.
465. See supra notes 388-444 and accompanying text.
466. Id.
467. See supra notes 447-75 and accompanying text.
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B. THE NINTH CIRCUIT CORRECTLY HELD THE ELECTRONIC FUNDS

TRANSFER ACT'S ANTIPREEMPTION PROVISION DID NOT

PRECLUDE THE ORDINANCES FROM PREEMPTION

By THE NATIONAL BANK ACT.

In Bank of America, the Ninth Circuit properly held the an-
tipreemption provision contained in the EFTA did not save the Ordi-
nances from preemption by the NBA.46 8 Congress passed the EFTA in
1978, intending to provide a fundamental framework creating the
rights, duties, and liabilities of consumer and providers engaged in
electronic fund transfer transaction systems. 469 Section 1693q, the
antipreemption clause of the EFTA, provides that state law regulating
electronic funds transfers consistent with the EFTA will not be pre-
empted by the EFTA.47 0 In Bank of America, the Cities contended
§ 1693q saved the Ordinances from preemption because § 1693q em-
powered the states to regulate ATM fees assessed by financial institu-
tions as a consumer protection measure. 4 71 The Bank of America
court, relying on Bank One v. Guttau,47 2 properly held the EFTA did
not save the Ordinances from preemption by the NBA because the
plain language of § 1693q limited its affect to the EFTA. 47 3

In Guttau, the United States Court of Appeals for the Eighth Cir-
cuit concluded EFTA § 1693q did not prevent the NBA from preempt-
ing the Iowa Electronic Funds Transfer Act ("IEFTA")47 4 In Guttau,
Bank One, a national bank organized under the NBA, sued the state
of Iowa, seeking to enjoin the Iowa Superintendent of Banking from
enforcing sections of the IEFTA which restricted advertisements on
ATMs.4 75 The Eighth Circuit first determined the NBA preempted
the IEFTA in regards to advertising on ATMs insofar as the IEFTA
prohibited national banks from advertising on ATMs. 47 6 Then, the
Eighth Circuit rejected the state's argument that EFTA § 1693q saved
the IEFTA from preemption by the NBA.4 77 The Eighth Circuit
opined the plain language of § 1693q specifically limited the anti-pre-

468. See infra notes 478-92 and accompanying text.
469. 15 U.S.C. § 1693 (2000 & Supp. 2001). Subsection (b) of Section 1693 states, "It

is the purpose of this subchapter to provide a basic framework establishing the rights,
liabilities, and responsibilities of participants in electronic fund transfer systems. The
primary objective of this subchapter, however, is the provision of individual consumer
rights." Id.

470. 15 U.S.C. § 1693q (2000).
471. Bank of Am., 309 F.3d at 565.
472. 190 F.3d 844 (8th Cir. 1999).
473. See infra notes 484-91 and accompanying text.
474. Bank One v. Guttau, 190 F.3d 844, 850-51 (8th Cir. 1999).
475. Guttau, 190 F.3d at 847.
476. Id. at 850.
477. Id. at 844, 850, 851.
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emptive effect to other provisions of the EFTA.4 78 The Eighth Circuit
concluded § 1693q did not grant states additional authority to regu-
late the activities of national banks, but merely allowed states the au-
thority to promulgate regulations consistent with the EFTA.47 9

The Bank of America court properly followed this reasoning in
holding § 1693q of the EFTA did not preclude the Ordinances from
preemption by the NBA.48 0 The Bank of America court, like the Gut-
tau court, reasoned that § 1693q clearly references "this subchapter,"
in relation to its anti-preemptive affect. 48 1 The Bank of America
court, like the Guttau court, concluded other federal statutes, includ-
ing the NBA, were not affected by § 1693q because § 1693q's affect
only extends to provisions of the EFTA, and the NBA is a separate set
of federal statutes governing the operations of national banks.48 2

Therefore, the Bank of America court correctly applied the reasoning
of Guttau in holding the Ordinances, which conflicted with the NBA,
were not saved from preemption by § 1693q of the EFTA.48 3

The Bank of America court correctly held the EFTA did not save
the Ordinances from preemption by the NBA. 48 4 The Bank of America
court was correct because the plain language of § 1693q limited its
effect to the EFTA.48 5 Following the well reasoned precedent of Gut-
tau, the Bank of America court reached its decision by recognizing the
plain language of § 1693q specifically restricted its effect to other pro-
visions of the EFTA.48 6 Thus, the Bank of America court correctly
held § 1693q did not save the Ordinances from preemption by the
NBA.48 7

478. Id. at 845, 850.
479. Id. at 844, 850, 851.
480. See supra notes 478-92 and accompanying text.
481. Compare Guttau, 190 F.3d at 845, 850 (construing language of § 1693q provid-

ing, "[t]his subchapter does not annul, alter, or affect the laws of any State.. ." to mean
§ 1693q's affect is limited to the EFTA), with Bank of Am., 309 F.3d at 565 (determining
that § 1693q's reference to "this subchapter" in regards to its affect indicates 1693q's
preemptive affect only applies to EFTA, § 1693q does not affect other federal statutes).

482. Compare Guttau, 190 F.3d at 849-50 (determining that IEFTA provisions pre-
empted by NBA were not saved from preemption by § 1693q because NBA is not subject
to antipreemption provision), with Bank of Am., 309 F.3d at 565 (stating that Ordi-
nances are not saved by § 1693q because § 1693q is limited to EFTA and thus does not
diminish the NBA's preemptive authority).

483. See supra notes 478-92 and accompanying text.
484. See supra notes 481-81 and accompanying text.
485. See supra notes 484-91 and accompanying text.
486. See supra notes 481-82 and accompanying text.
487. See supra notes 478-92 and accompanying text.
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CONCLUSION

In Bank of America v. City of San Francisco,48 8 the United States
Court of Appeals for the Ninth Circuit examined powers the National
Bank Act ("NBA") and the Office of the Comptroller of Currency
("OCC") regulations made in pursuance of the NBA granted to na-
tional banks in relation to the proscription of ATM surcharges con-
tained in the cities' of Santa Monica and San Francisco's ("Cities")
newly enacted ordinances ("Ordinances"). 48 9 Additionally, the Ninth
Circuit addressed the impact of the antipreemption provision of the
Electronic Funds Transfer Act ("EFTA") on the preemptive effect of
the NBA.4 90 The Ninth Circuit determined the NBA granted national
banks authority to offer services through ATMs and charge fees for
those services.4 9 1 Accordingly, the Ninth Circuit held the NBA and
OCC regulations preempted the Ordinances' attempt to ban national
banks from charging fees to non-depositors for use of the banks'
ATMs. 49 2 The Ninth Circuit determined the EFTA antipreemption
provision was limited to the provisions contained within the other sec-
tions of the EFTA, and thus ineffective to preclude the Ordinances
from preemption by the NBA.4 93

In Bank of America, the Ninth Circuit correctly determined the
NBA and OCC regulations preempted the Ordinances. 4 94 Further,
the Ninth Circuit correctly held the EFTA did not preclude preemp-
tion of the Ordinances by the NBA.4 95 Upon review, the Ninth Circuit
correctly deferred to the OCC's interpretation of the NBA and looked
to prior case law to determine whether charging fees to non-depositors
for ATM use was within the permissible scope of incidental powers of
national banks.4 96 Then, the Ninth Circuit correctly applied estab-
lished preemption principles in holding the NBA and OCC regulations
preempted the Ordinances. 49 7 Upon further review of this case, the
Ninth Circuit correctly relied upon Bank One v. Guttau498 in holding
the EFTA's antipreemption 'savings' clause did not save the Ordi-
nances from preemption by the NBA.4 99

488. 309 F.3d 551 (9th Cir. 2002).
489. Bank of Am. v. City of San Francisco, 309 F.3d 551, 552, 556 & n.1, 562 (9th

Cir. 2002), cert. denied, City of San Francisco v. Bank of Am., 2003 WL 1738121 (U.S.
May 27, 2003) (No. 02-1404).

490. Id. at 552, 564, 565.
491. Id. at 552, 562, 564.
492. Id. at 565.
493. Id. at 552, 566.
494. See infra notes 388-475 and accompanying text.
495. See infra notes 478-92 and accompanying text.
496. See infra notes 397-44 and accompanying text.
497. See infra notes 447-75 and accompanying text.
498. 190 F.3d 844 (8th Cir. 1999).
499. See infra notes 478-92 and accompanying text.
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Future attempts by municipalities and states to ban ATM
surcharges, at least in the context of national banks, are sure to fail
just as the San Francisco and Santa Monica surcharge bans failed.
These bans are doomed to fail for two reasons. First, absent an
amendment to the NBA or an overhaul of relevant OCC regulations,
federal law will continue to trump any state law attempting to restrict
the activities of national banks. Bank of America foreclosed the possi-
bility of a state or municipality sponsored surcharge ban by declaring
that offering ATM services and charging fees for those services were
within the incidental powers of national banks. Second, these sorts of
bans are intuitively suspect in that they would force national banks to
provide a service without allowing the banks to charge for the service.
The result would be repugnant to the standard principles of capital-
ism and market control. The banks would, as they initially did in
Bank of America, simply stop offering ATM services to non-depositor
customers. The consumers and consumer groups clamoring for the ser-
vices and conveniences of ATMs while complaining about the ATM
surcharges would soon find themselves limited to using the ATMs of
the banks where they have deposit accounts.

Notably, the Bank of America court did not address the public pol-
icy arguments of the Cities in the analysis leading to its decision.
Practitioners and advocates for consumers should understand the ab-
sence of public policy considerations from the Bank of America deci-
sion demonstrates the supremacy of federal law over state law renders
all public policy arguments ineffective. Adhering to federalism
through a reasoned application of preemption doctrine will present a
much traveled and well settled path for courts to follow.

Patrick J. Cole - '05
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