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In 1998, the Creighton Law Review published a special issue:
"Symposium on Interjurisdictional Marriage Recognition."' Although
there have been intermittent controversies related to the effect in a
forum state of a marriage contracted elsewhere, the majority of arti-
cles in that symposium issue addressed what was possibly the most
controversial conflicts issue of that day-the application of constitu-
tional, statutory and common law principles governing recognition of
a same-sex marriage in a jurisdiction other than the one in which it
was contracted. That was largely hypothetical question when that
symposium issue was published. The Hawaii Supreme Court had
ruled in 1993 that the state marriage law constituted sex discrimina-
tion and remanded the case for a hearing in the trial court on whether
the state had a compelling justification for the discrimination. 2 A Ha-
waii trial court had decided that the state had not met its burden and
ordered the state to give marriage licenses to same-sex couples, but
the state had appealed and the order was stayed. 3 While the appeal
was pending, the Hawaii Legislature approved a state constitutional
amendment, which reserved the right to define marriage to the legis-
lature.4 A similar decision had been handed down in Alaska with a
similar response from the Alaska Legislature. 5

The Creighton symposium took place in the shadow of those
events. It seemed possible that Hawaii and Alaska might begin to is-
sue marriage licenses to same-sex couples and provide an inviting or
intriguing setting for weddings. This, in turn, might lead to an influx
of same-sex couples from other states marrying in Hawaii or Alaska
and returning home to seek legal recognition of the marriages in their
home states. Shortly after the symposium issue was published, how-
ever, voters in Hawaii and Alaska approved the proposed marriage
amendments and the prospect of same-sex marriages in those two
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states generating questions of interjurisdictional recognition was
mooted.

This issue did not lay dormant for long. In December 1999, the
Vermont Supreme Court ruled that the Vermont Constitution re-
quired the state to provide the legal benefits of marriage to same-sex
couples. 6 A few months later, the Vermont Legislature created a par-
allel quasi-marital domestic status called "civil unions," extending all
of the rights and benefits of marriage to same-sex couples. 7 The ini-
tial response to the new Vermont "civil union" status was an influx of
out-of-state couples who contracted the unions and returned home.8

Some eventually sought legal recognition at home.9

Even more dramatically, in November 2004, the Massachusetts
Supreme Judicial Court decided Goodridge v. Department of Public
Health,10 which redefined marriage in the Commonwealth as the
union of two persons to the exclusion of all others. Six months later,
the implementation of that ruling resulted in the issuance of marriage
licenses to and marriage celebrations by thousands of same-sex Mas-
sachusetts couples.' 1 The Goodridge decision and effects appear to
have created a situation in which same-sex couples may have standing
to seek recognition of their marriages in other states.12

It is in this changed context that the Creighton Law Review is
publishing another symposium issue on marriage recognition ques-
tions, "Interjurisdictional Recognition of Same-Sex Marriage and the
Validity of DOMA." We are very pleased to introduce this special is-
sue of the Creighton Law Review, which had its origin in an academic
conference held in Washington, D.C., at the Catholic University of
America in May 2004. The conference was co-sponsored by the Co-
lumbus School of Law at The Catholic University of America, and the
Creighton University School of Law. 13

The articles in this symposium issue are diverse in perspective
and emphasis. Some favor interstate recognition of same-sex mar-
riage; others oppose it; and a variety of interpretations of conflicts and
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constitutional principles are espoused. The authors are recognized
experts in the fields of conflicts of law, family law and constitutional
law, and the articles reflect their thoughtful and important work.
The thirteen articles in the symposium issue provide a wealth of schol-
arship on various aspects of the interjurisdictional recognition ques-
tion. For some, the most helpful article will be Professor Ralph
Whitten's Full Faith and Credit for Dummies. Additionally, articles
by Professors William Casto (Our Unwritten Constitution and Propos-
als for a Same-Sex Marriage Amendment), John Culhane (Writing On,
Around, and Through Lawrence v. Texas), Earl Maltz (Larry Kramer,
Same-Sex Marriage, and the Politicization of Legal Scholarship), Em-
ily Sack (The Retreat from DOMA), Mark Strasser ("Defending Mar-
riage" in light of Moreno-Romer-Cleburne-Lawrence Jurisprudence),
and Lynn Wardle (Judgements, the Public Policy Exception and
DOMA) all provide helpful (and somewhat competing) commentary on
constitutional issues surrounding marriage recognition and the De-
fense of Marriage Act. With an emphasis on conflicts of laws, the ar-
ticles by Dean Patrick Borchers (The Essential Irrelevance of the Full
Faith and Credit Clause to the Same-Sex Marriage Debate) and L.
Lynn Hogue (How the "Foreign Marriage Recognition Exception" Af-
fects the Interjurisdictional Recognition of Same-Sex "Marriage") deal
with often-neglected issues of conflicts scholarship. A particularly
useful feature of the issue is the inclusion of analysis of the issues
reflecting perspectives from other legal disciplines, including the arti-
cles by Professors Julie Greenberg (When Is a Same-Sex Marriage Le-
gal? Full Faith and Credit, and Sex Determination), Larry Ribstein (A
Standard Form Approach to Same-Sex Marriage), and Brian Bix
(State Interests in Marriage, Interstate Recognition, and Choice of
Law).

While it is inherently unwise to speculate on future developments
in the law, it would not seem to require throwing caution to the wind
to predict that the relevance of the articles included in this symposium
issue of the Creighton Law Review will only increase. The question of
what effect a state must/should/will give to a same-sex marriage or
similar domestic status contracted in another state will surely con-
tinue to be a pressing controversy for years to come. We believe that
this symposium issue will provide an important contribution not only
to the academic debate and discussion of the conflicts issues, but also
to help clarify and shape the litigation, judicial decisions, statutes,
and constitutional amendments addressing this controversy. Be-
cause state marriage policies vary so dramatically, and because the
constitutional and conflicts issues are so challenging, these timely and
careful articles can be of assistance in clarifying important issues and
guiding legislators, judges and other policymakers as they navigate
the complex issues concerning what recognition, if any, must be given,



should be given, and can be given to same-sex unions created in other
states. We congratulate and thank the Editorial Board of the Creigh-
ton Law Review for its foresight in publishing this special symposium
and for its hard work in bringing the volume to timely fruition.


