
TEN-SECOND BYPASS TO JUDICIAL REVIEW:
THE SUPREME COURT OF NEBRASKA

UNDERMINES THE KNOCK-AND-ANNOUNCE
RULE IN STATE V. LAMMERS

INTRODUCTION

The law has long recognized that law enforcement officers execut-
ing a warrant to search a private residence are generally required to
knock and announce their presence and authority before forcibly en-
tering.1 This notice requirement, commonly referred to as the "knock-
and-announce rule," may have originated in the thirteenth century,
but is often traced at least as far back as Semayne's Case in 1603,
where the court required the sheriff as representative of the King to
signify the cause of his coming and make a request to open the door.2

In Wilson v. Arkansas,3 the United States Supreme Court expressed
little doubt the Framers intended an officer's method of entry to be a
factor to consider in evaluating the reasonableness of a search, and
held the knock-and-announce rule formed part of the Court's reasona-
bleness inquiry of the Fourth Amendment of the United States Consti-
tution.4 However, the Wilson Court acknowledged the rule was not
absolute and the presumption in favor of announcement could give
way when circumstances demonstrated an announcement would be
useless, dangerous, or inhibit an effective investigation. 5 From the be-
ginning, courts have been called upon to balance the competing policy
interests presented by the fundamental liberty interests of the indi-
vidual and the interests of society in effective law enforcement. 6 As a
result of the ongoing war on drugs and a general low regard for those
involved in the drug culture, courts have increasingly been willing to

1. WAYNE R. LAFAVE, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH AMEND-

MENT § 4.8 (3d ed. 1996).

2. Craig Hemmens, I Hear You Knocking: The Supreme Court Revisits the Knock
and Announce Rule, 66 UMKC L. REV. 559, 560 (1998); Wilson v. Arkansas, 514 U.S.
927, 931-32 (1995). See Semayne's Case, 77 Eng. Rep. 194 (K.B. 1603).

3. 514 U.S. 927 (1995).
4. Wilson v. Arkansas, 514 U.S. 927, 929, 934 (1995); U.S. CONST. amend. IV pro-

vides: "The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized." Id.

5. Wilson, 514 U.S. at 934-36; Richards v. Wisconsin, 520 U.S. 385, 394 (1997).
6. Charles Patrick Garcia, The Knock and Announce Rule: A New Approach to the

Destruction-of-Evidence Exception, 93 CoLum. L. REV. 685, 698 (1993).
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allow police officers to disregard the knock-and-announce rule and in-
vade the privacy rights of the individual. 7

In State v. Lammers,8 the Supreme Court of Nebraska deter-
mined that law enforcement officers' forced entry into Gregory Lam-
mers' ("Lammers") home following a ten to twelve second wait after
officers knocked-and-announced did not violate the Fourth Amend-
ment of the United States Constitution or Article One of the Nebraska
Constitution. 9 The court decided the totality of the circumstances
supported the officers' reasonable suspicion that Lammers would de-
stroy drug evidence. 10 Before trial, Lammers moved to suppress the
drug evidence seized as a result of the search executed on his resi-
dence, alleging the search was unreasonable because the officers who
executed the warrant failed fo conduct a proper knock-and-announce
before forcibly entering his home." Under Nebraska Revised Stat-
utes section 29-411, which codifies the knock-and-announce rule, of-
ficers executing a standard warrant may forcibly enter only if they are
refused admittance after announcing their presence and purpose.12

The Supreme Court of Nebraska affirmed Lammers' conviction, rely-
ing on the United States Supreme Court decision in United States v.
Banks,13 and decided refusal of admittance by an occupant was not
determinative when evaluating the propriety of a search.14 The court
determined that the officers' delay of ten to twelve seconds before forc-
ing entry into Lammers' home was reasonable because the totality of
the circumstances supported a reasonable suspicion that Lammers
would destroy drug evidence.15 Specifically, the court determined the
daytime execution of the search warrant, the small size of Lammers'
house, the disposability of the drugs, and a second announcement jus-
tified forced entry. 16

This Note will first examine the facts and holding of Lammers. 17

Next, this Note will review Nebraska Revised Statutes section 29-

7. Hemmens, 66 UTMKC L. REV. at 559-60.
8. 267 Neb. 679, 676 N.W.2d 716 (2004).
9. State v. Lammers, 267 Neb. 679, 689, 691-92, 676 N.W.2d 716, 725-26, 727-28

(2004).
10. Lammers, 267 Neb. at 691-92, 676 N.W.2d at 727-28.
11. Id. at 680, 688, 676 N.W.2d at 720, 725.
12. NEB. REV. STAT. § 29-411 (Reissue 1995).
13. 124 S.Ct. 521 (2003).
14. Lammers, 267 Neb. at 688, 692, 676 N.W.2d at 725, 728.
15. Id. at 688, 689, 691-92, 676 N.W.2d 725-26, 727-28 (2004); NEB. CONST. art. I,

§ 7 states: "The right of the people to be secure in their persons, houses, papers, and
effects against unreasonable searches and seizures shall not be violated; and no war-
rant shall issue but upon probable cause, supported by oath or affirmation, and particu-
larly describing the place to be searched, and the person or thing to be seized." Id.

16. Lammers, 267 Neb. at 691-92, 676 N.W.2d at 727-28. The court determined
exigency was justified even absent a refusal. Id. at 692, 676 N.W.2d at 728.

17. See infra notes 27-90 and accompanying text.
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411.18 This Note will then explore United States Supreme Court pre-
cedent regarding the knock-and-announce rule, and applications of
that precedent by the Supreme Court of Nebraska and other courts. 19

This Note will then demonstrate the Supreme Court of Nebraska in-
correctly decided a ten to twelve second wait following a knock-and-
announcement satisfied the reasonableness requirement of the Fourth
Amendment and its prohibition against unreasonable searches and
seizures.20 This Note will show the Lammers court ignored the pur-
poses of the knock-and-announce rule and failed to balance fundamen-
tal individual liberty interests with law enforcement interests. 2 1 This
Note will also demonstrate the Supreme Court of Nebraska improp-
erly applied the reasonable suspicion test developed in Richards v.
Wisconsin2 2 by relying on the executing officers' general concerns re-
garding the destruction of evidence, rather than requiring particular
facts supporting a reasonable suspicion of exigency. 23 Further, this
Note will argue the Supreme Court of Nebraska erred in finding exi-
gency in Lammers because the court found exigency based largely on
the presence of contraband and general circumstances present in
nearly all drug cases, even though the Richards Court rejected such a
blanket rule as unconstitutional. 24 This Note will argue the Supreme
Court of Nebraska improperly lowered the time required for an exi-
gency to mature because the circumstances in Lammers presented no
heightened exigency. 25 Finally, this Note will highlight how the Su-
preme Court of Nebraska's failure to appreciate the value of judicial
review undermines the knock-and-announce rule and effectively rein-
states an unconstitutional blanket exception to the knock-and-an-
nounce rule for drug cases.26

FACTS AND HOLDING

On March 4, 2002, Gregory Lammers ("Lammers") entered a bank
in Fremont, Nebraska to make a deposit. 27 While completing his
transaction at the teller window, Lammers removed items from his
pocket.28 Moments after Lammers left the bank, a bank employee
found a corner of a plastic baggie containing a yellow, powdered sub-

18. See infra notes 91-98 and accompanying text.
19. See infra notes 99-295 and accompanying text.
20. See infra notes 316-524 and accompanying text.
21. See infra notes 316-46 and accompanying text.
22. 520 U.S. 385 (1997).
23. See infra notes 347-403 and accompanying text.
24. See infra notes 404-51 and accompanying text.
25. See infra notes 452-75 and accompanying text.
26. See infra notes 476-524 and accompanying text.
27. State v. Lammers, 267 Neb. 679, 680, 681, 676 N.W.2d 716, 720, 721 (2004).
28. Lammers, 267 Neb. at 681, 676 N.W.2d at 721.
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stance in nearly the same spot as Lammers had been standing.2 9

Bank employees contacted the Fremont Police Department to investi-
gate the possibility the bag contained drugs.30 Testing later con-
firmed the baggie contained 3.2 grams of methamphetamine. 3 1

Officer Shane Wimer ("Officer Wimer") of the Fremont Police De-
partment continued the investigation, focusing on Lammers' residence
in Fremont. 32 Between March 7 and March 21, 2002, Fremont police
officers conducted three sanitation checks at Lammers' residence.3 3

The officers found various items indicative of the use of controlled sub-
stances, including a glass bottle with burn residue, several pieces of
aluminum foil, with and without burn residue, and several plastic
bags with the corners cut off.3 4 Officer Wimer stated in his affidavit
that the bottle may have been used to smoke a controlled substance;
aluminum foil is often used to ingest powdered controlled substances;
and the baggie corners indicated the possible packaging of controlled
substances for resale.35 As part of the investigation, Officer Wimer
also conducted a criminal history of Lammers and discovered Lam-
mers' prior arrests for possession of a controlled substance, possession
of methamphetamine, and possession of drug paraphernalia. 36

Based on his investigation, Officer Wimer secured a daytime
knock-and-announce search warrant from the Dodge County Court.3 7

29. Id.
30. Id. An officer referred to as "K Pafford" responded to the call. Id.
31. Lammers, 267 Neb. at 681, 676 N.W.2d at 721.
32. Id.
33. Id. at 681-82, 676 N.W.2d at 721.
34. Id. The court noted officers also found various slips of paper containing names

and telephone numbers as well as a piece of wire that was the same size and type as the
wire on the baggie found at the bank. Id. at 682, 676 N.W.2d at 721.

35. Lammers, 267 Neb. at 682, 676 N.W.2d at 721.
36. Lammers, 267 Neb. at 682-83, 676 N.W.2d at 722. The court explained Lam-

mers was arrested in South Dakota in 1984 for possession of a controlled substance and
arrested in Nebraska in 1985 for using an explosive device. Id. In January of 2002,
Lammers was arrested in Washington County, Nebraska for possession of a glass pipe
and methamphetamine, but had not gone to trial at the time of the bank incident. Id. at
683, 676 N.W.2d at 722.

37. Lammers, 267 Neb. at 683, 676 N.W.2d at 722. Under the common law, officers
serving a search warrant are required to knock-and-announce their identity and pur-
pose to allow occupants of the residence time to open the door, which is commonly
known as the knock-and-announce rule. Wilson v. Arkansas, 514 U.S. 927, 929 (1995).
In Nebraska, the knock-and-announce requirement is codified in NEB. REV. STAT. § 29-
411 (Reissue 1995), which provides:

In executing a warrant for the arrest of a person charged with an offense, or a
search warrant, or when authorized to make an arrest for a felony without a
warrant, the officer may break open any outer or inner door or window of a
dwelling house or other building, if, after notice of his office and his purpose, he
is refused admittance; or without giving notice of his authority and purpose if
the judge or magistrate issuing a search warrant has inserted a direction
therein that the officer executing it shall not be required to give such notice,
but the political subdivision from which such officer is elected or appointed
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On March 22, 2002, Officer Wimer and several other officers executed
the warrant at approximately ten minutes after 7:00 a.m. 38 Prior to
their arrival at Lammers' residence, Officer Wimer advised Officer
Stuart Nadgwick ("Officer Nadgwick") to wait eight seconds after the
first knock-and-announce. 39 Officer Wimer testified on cross-exami-
nation that as a supervisor, he instructed officers to wait eight seconds
after a knock-and-announce before repeating the knock-and-announce
and ramming the door.40 Having chosen eight seconds in advance, Of-
ficer Wimer testified the size of Lammers' house had no bearing on his
decision to force entry after eight seconds. 4 '

Upon arrival, Officer Nadgwick knocked on the door, yelled "Po-
lice Department, search warrant!" then counted "one-thousand-one,
one-thousand-two," and so on, until reaching the count of eight. 4 2 Af-
ter knocking and announcing a second time and hearing no activity in
the house, Officer Nadgwick called for another officer to force entry
with a battering ram.4 3 Officer Wimer and Officer Nadgwick testified
that a total of ten to twelve seconds elapsed between the first an-
nouncement and the use of the ram. 44 Upon entry, Officer Nadgwick
observed Lammers in street clothes about seven to eight feet away
from the door.4 5 Officer Wimer also testified he thought ten to twelve
seconds was enough time to answer the door in a small, two-bedroom
home, and that he was concerned a longer wait could have resulted in
Lammers destroying evidence. 46 Officer Wimer stated because people
in past cases had disposed of evidence by flushing it down the toilet,

shall be liable for all damages to the property in gaining admission. The judge
or magistrate may so direct only upon proof under oath, to his satisfaction that
the property sought may be easily or quickly destroyed or disposed of, or that
danger to the life or limb of the officer or another may result, if such notice be
given; but this section is not intended to authorize any officer executing a
search warrant to enter any house or building not described in the warrant.

NEB. REV. STAT. § 29-411 (Reissue 1995)
38. Lammers, 267 Neb. at 683, 676 N.W.2d at 722. See NEB. REV. STAT. § 29-814.04

(Reissue 1995) (providing daytime means 7:00 a.m. to 8:00 p.m. for purposes of a search
warrant).

39. Lammers, 267 Neb. at 684, 676 N.W.2d at 722.
40. Brief of Appellant at 7, State v. Lammers, 267 Neb. 679, 676 N.W.2d 716 (2004)

(A-02-001206).
41. Id. Lammers' residence was a small two-bedroom home with a kitchen, living

room, bathroom, and basement. Lammers, 267 Neb. at 683, 676 N.W.2d at 722.
42. Lammers, 267 Neb. at 683, 684, 676 N.W.2d at 722.

43. Id. at 683, 676 N.W.2d at 722.
44. Id. at 683,684, 676 N.W.2d at 722. Lammers did not dispute that ten to twelve

seconds had passed. Id. at 684, 676 N.W.2d at 722-23.
45. Lammers, 267 Neb. at 684, 676 N.W.2d at 722.
46. Id. at 683-84, 676 N.W.2d at 722.
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he concluded the ten to twelve second wait was sufficient in Lammers'
case. 47

As a result of the search, the police seized approximately 80
grams of methamphetamine and over $8,500.00 in cash.48 Conse-
quently, the State charged Lammers with one count of possession of
methamphetamine with the intent to deliver.49 Lammers filed a mo-
tion to suppress the drug evidence seized as a result of the warrant,
alleging the search was unreasonable because the officers who exe-
cuted the warrant failed to conduct a proper knock-and-announce
before forcibly entering his residence. 50 In a written journal entry,
Dodge County District Court Judge F.A. Gossett III, overruled Lam-
mers' motion to suppress without articulating the court's findings. 51

Following a bench trial on stipulated facts, Judge Gossett found Lam-
mers guilty of possession of methamphetamine with intent to deliver
and sentenced him to four to five years in prison.52

Lammers appealed his conviction to the Supreme Court of Ne-
braska, arguing the district court erred in refusing to suppress the
evidence. 53 Specifically, Lammers claimed the search was unreasona-
ble because Lammers did not refuse admittance and the officers im-
properly forced entry into his home only ten to twelve seconds after
the knock-and-announce. 54 The State contended the ten to twelve sec-
ond delay constituted a constructive refusal of entry from Lammers. 55

As such, the State argued the officers were entitled to forcibly enter
the residence. 56

The Supreme Court of Nebraska affirmed Lammers' conviction,
relying on the United States Supreme Court decision in United States
v. Banks, 57 and the court decided refusal of admittance by an occupant
was not determinative when evaluating the propriety of a search. 58

47. Reply Brief of Appellant at 2, State v. Lammers, 267 Neb. 679, 676 N.W.2d 716
(2004) (No. A-02-001206).

48. Lammers, 267 Neb. at 681, 676 N.W.2d at 720.
49. Id. at 680-81, 676 N.W.2d at 720.
50. Id. at 680, 684, 676 N.W.2d at 720, 723. Lammers also claimed the affidavit

failed to establish probable cause because the bank teller was not identified by name.
Id. at 685, 676 N.W.2d at 723. In the first part of its opinion, the court determined the
teller was a citizen informant and the information the teller provided was presump-
tively reliable and the affidavit established probable cause. Id. at 686, 688, 676 N.W.2d
at 724, 725.

51. Lammers, 267 Neb. at 679, 684, 676 N.W.2d at 716, 722-23.
52. Id. at 684, 676 N.W.2d at 723.
53. Id. The Supreme Court of Nebraska did not explain the basis for taking the

case directly from the district court. See id.
54. Lammers, 267 Neb. at 688, 676 N.W.2d at 725.
55. Id.
56. Id.
57. 124 S.Ct. 521 (2003).
58. Lammers, 267 Neb. at 688,692, 676 N.W.2d at 725, 728.
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Justice Lindsey Miller-Lerman, writing for the majority, noted the
reasonableness requirement of the Fourth Amendment of the United
States Constitution required evaluating the totality of the circum-
stances. 59 The court reasoned the totality of the circumstances indi-
cated an exigency had matured, which justified forced entry; thus, the
officers properly executed the search warrant on Lammers'
residence.60

The Supreme Court of Nebraska noted that in Nebraska, the
Fourth Amendment of the United States Constitution and Article One
of the Nebraska Constitution guaranteed freedom from unreasonable
searches and seizures. 6 1 The court further noted a search pursuant to
a warrant is generally reasonable and the defendant bears the burden
of proving otherwise. 62 The court then examined the decision in
Banks, where the United States Supreme Court stated a fifteen to
twenty second wait at midday satisfied the Fourth Amendment.6 3

The court also noted the apparent approval with which the Banks
Court cited United States v. Markling,6 4 a drug case in which the
United States Court of Appeals for the Seventh Circuit determined a
shorter waiting time was reasonable because of the potential for the
disposal of evidence. 6 5 The court maintained the Banks Court deter-
mined when serving a knock-and-announce warrant, officers could
enter immediately if circumstances "support a reasonable suspicion of
exigency" when the officers arrive at the door.66 The court also ob-
served in Banks, the crucial consideration for examining reasonable-
ness was not the time to reach the door, but rather the exigency the
executing officers claimed. 6 7 The court noted the Banks decision indi-
cated the exigency in a drug case is often the time needed to dispose of
the drugs and destroy the evidence. 68

The Supreme Court of Nebraska then examined the circum-
stances surrounding the execution of the warrant to search Lammers'

59. Id. at 679, 690, 676 N.W.2d at 716, 727 (citing Banks, 124 S.Ct. at 525).
60. Id. at 692, 676 N.W.2d at 727-28. The court noted in Nebraska searches con-

ducted pursuant to a warrant are generally considered to be reasonable, so the defen-
dant has the burden of proving that the search is unreasonable. Id. at 689, 676 N.W.2d
at 726.

61. Lammers, 267 Neb. at 689, 676 N.W.2d at 725-26.
62. Id. at 689, 676 N.W.2d at 726.
63. Id. The Supreme Court of Nebraska acknowledged that the Court stated the

"call is a close one." Id. at 690, 676 N.W.2d at 727.
64. 7 F.3d 1309 (7th Cir. 1993).
65. Lammers, 267 Neb. at 691, 676 N.W.2d at 727.
66. Id. at 689, 676 N.W.2d at 726 (quoting Banks, 124 S.Ct. at 527).
67. Id. at 690, 676 N.W.2d at 726.
68. Id.
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residence. 69 The court focused on the officers' execution of the war-
rant at 7:10 a.m., which was daylight according to Nebraska Revised
Statutes section 29-814.04.70 The court noted the relatively small size
of Lammers' house would allow Lammers to quickly move to a position
where he could destroy evidence. 7 '

Finally, the Supreme Court of Nebraska considered the officers'
general concerns that evidence could be destroyed, and noted the of-
ficers made a second announcement without response before the ram
was used to force entry.72 The court determined the totality of the
circumstances supported a reasonable suspicion of exigency based on
the daytime execution, the size of the house, the disposability of the
drugs, and the second announcement. 73 The court reasoned the exi-
gency, in the form of the imminent destruction of drug evidence, devel-
oped subsequent to the officers knocking-and-announcing. 7 4 Thus, the
Supreme Court of Nebraska determined the officers properly executed
the warrant. 75

Justice John Gerrard, joined by Chief Justice John Hendry, dis-
sented, agreeing with the majority's analysis of the principles of the
knock-and-announce rule, but disagreeing with the majority's conclu-
sion that an exigency had matured under the circumstances. 76 The
dissent argued the Banks analysis required an examination of the
United States Supreme Court's prior holdings in Wilson v. Arkansas77

and Richards v. Wisconsin,78 which also reviewed the common law
knock-and-announce rule relative to the Fourth Amendment. 79 The
dissent stated the Wilson Court's decision firmly established the
knock-and-announce rule as part of a Fourth Amendment reasonable-
ness inquiry.80 Further, the dissent maintained the Richards Court
rejected a blanket exception for drug cases because such an exception
would render the knock-and-announce element of reasonableness
meaningless under the Fourth Amendment. 8' The dissent reasoned

69. Id. at 691, 676 N.W.2d at 727. The court also noted that the warrant was a
knock-and-announce warrant. Id.

70. Lammers, 267 Neb. at 691, 676 N.W.2d at 727.
71. Id. at 691, 676 N.W.2d at 728.
72. Id.
73. Id. at 691-92, 676 N.W.2d at 727-28.
74. Id. at 692, 676 N.W.2d at 728.
75. Id.
76. Id. at 679, 692, 676 N.W.2d at 716, 728 (Gerrard, J., dissenting).
77. 514 U.S. 927 (1995).
78. 520 U.S. 385 (1997).
79. Lammers, 267 Neb. at 693-94, 676 N.W.2d at 728-29 (Gerrard, J., dissenting).
80. Id. at 693, 676 N.W.2d at 729 (Gerrard, J., dissenting).
81. Id. at 694, 676 N.W.2d at 729 (Gerrard, J., dissenting).

[Vol. 38



KNOCK-AND-ANNOUNCE RULE

the Richards Court's refusal to create a blanket exception for drug
cases left the knock-and-announce rule as applied in Wilson in tact.8 2

The dissent acknowledged Banks allowed officers to force entry if
the circumstances supported a reasonable suspicion that waiting
longer would result in the destruction of evidence.8 3 However, the dis-
sent maintained Lammers' case did not reach the same level of exi-
gency as Banks.8 4 The dissent observed the Banks Court noted a
heightened exigency of possible destruction existed because a prudent
drug dealer would be ready to quickly destroy the evidence.8 5 The dis-
sent contrasted Banks to Lammers, noting the facts known to the
Fremont Police Department did not indicate Lammers was a sophisti-
cated drug dealer, but was more likely a consumer who was neither
sophisticated nor prudent.8 6 The dissent noted the officers who
served the warrant forcibly entered Lammers' residence after waiting
ten to twelve seconds and had determined to do so in advance.8 7 The
dissent further observed officers did not seek a no-knock search war-
rant, even though a magistrate or judge could have issued a no-knock
warrant if officers proved evidence could easily be destroyed, which
would create an exigency.8 8 Therefore, the dissent argued that courts
must meaningfully implement the knock-and-announce rule for
United States Supreme Court precedent and section 29-411 to remain
vital.8 9 The dissent determined a ten to twelve second delay at 7:10
a.m. could not be a meaningful announcement and concluded the
search of Lammers' residence was unreasonable under the Fourth
Amendment. 90

BACKGROUND

A. NEBRASKA REVISED STATUTES SECTION 29-411

The Nebraska Legislature codified the common law knock-and-
announce rule and set guidelines for the execution of search warrants
in Nebraska Revised Statutes section 29-411.91 Officers executing a

82. Id. (Gerrard, J., dissenting)
83. Id. (Gerrard, J., dissenting).
84. Id. (Gerrard, J., dissenting). The dissent recognized the line could be difficult to

draw, but determined that Lammers crossed the line. Id. (Gerrard, J., dissenting).
85. Lammers, 267 Neb. at 694, 676 N.W.2d at 729 (Gerrard, J., dissenting).
86. Id. at 695, 676 N.W.2d at 729-30 (Gerrard, J., dissenting).
87. Id. (Gerrard, J., dissenting).
88. Id. at 695, 676 N.W.2d at 729-30. (Gerrard, J., dissenting).
89. Id. at 696, 676 N.W.2d at 730. (Gerrard, J., dissenting).
90. Id.
91. NEB. REV. STAT. § 29-411 (Reissue 1995) provides:
In executing a warrant for the arrest of a person charged with an offense, or a
search warrant, or when authorized to make an arrest for a felony without a
warrant, the officer may break open any outer or inner door or window of a
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search warrant may forcibly enter only if they are refused admittance
after announcing their presence and purpose. 9 2 The statute also al-
lows officers to enter without notice if the judge or magistrate issuing
the warrant determines a no-knock warrant is appropriate under the
circumstances. 93 In 1965, State Senator Eugene Mahoney introduced
this no-knock provision to aid law enforcement in the prevention and
detection of crime.9 4 Originally proposed by the Nebraska Peace Of-
ficers' Association, this provision was designed to aid law enforcement
in drug cases in which the suspect could destroy evidence before the
officer could make an announcement. 9 5 Opponents of the bill were
concerned allowing officers to enter without first knocking-and-an-
nouncing their purpose intruded too far on the individual's right to
freedom and security in the home as guaranteed by the Constitu-
tion.9 6 However, Senator Mahoney noted the involvement of the judi-
ciary as a safeguard against misuse of the authority to enter without a
proper announcement. 9 7 In assuring his colleagues of the constitution-
ality of the bill, Senator Mahoney noted that the no-knock provision
placed the burden of proof on the officer who was proposing to dis-
pense with the knock-and-announce requirement. 98

dwelling house or other building, if, after notice of his office and his purpose, he
is refused admittance; or without giving notice of his authority and purpose if
the judge or magistrate issuing a search warrant has inserted a direction
therein that the officer executing it shall not be required to give such notice,
but the political subdivision from which such officer is elected or appointed
shall be liable for all damages to the property in gaining admission. The judge
or magistrate may so direct only upon proof under oath, to his satisfaction that
the property sought may be easily or quickly destroyed or disposed of, or that
danger to the life or limb of the officer or another may result, if such notice be
given; but this section is not intended to authorize any officer executing a
search warrant to enter any house or building not described in the warrant.

NEB. REV. STAT. § 29-411 (Reissue 1995).
92. NEB. REV. STAT. § 29-411 (Reissue 1995).
93. Id.
94. Introducer's Statement of Purpose for L.B. 77, Neb. Unicameral, 75th Sess. 1

(Feb. 2, 1965).
95. Floor Debate on L.B. 77, Neb. Unicameral, 75th Sess. 208 (Feb. 17, 1965)

(statement of Sen. Mahoney).
96. Floor Debate on L.B. 77, Neb. Unicameral, 75th Sess. 213 (Feb. 18, 1965)

(statement of Sen. Bauer).
97. Introducer's Statement of Purpose for L.B. 77, Neb. Unicameral, 75th Sess. 1, 3

(Feb. 2, 1965).
98. Hearing on L.B. 77 Before the Comm. On Judiciary, Neb. Unicameral, 75th

Sess. 3 (Feb. 2, 1965).
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B. THE UNITED STATES SUPREME COURT DECIDES THE KNOCK-AND-

ANNOUNCE RULE FORMS PART OF THE REASONABLENESS

INQUIRY OF THE FOURTH AMENDMENT

In Wilson v. Arkansas,99 a unanimous United States Supreme
Court held the common law knock-and-announce rule formed part of
the reasonableness inquiry of the Fourth Amendment.100 In Wilson,
the Circuit Court for Hot Springs County, Arkansas convicted
Sharlene Wilson ("Wilson") of possession of marijuana, delivery of ma-
rijuana, delivery of methamphetamine, and possession of drug para-
phernalia.101 After a law enforcement officer observed Wilson
transact a drug deal with a police informant, officers from the Saline
County Sheriffs Office and the Seventh Judicial District Drug Task
Force secured a warrant to search her residence. 10 2 When the officers
arrived to execute the warrant, the officers found the main door open
and the screen door unlocked. 10 3 The officers opened the screen door
and identified themselves as they entered Wilson's residence. 104 Once
inside, the officers discovered various narcotics, drug paraphernalia, a
weapon, and ammunition. 105 The officers also found Wilson attempt-
ing to flush marijuana down the toilet. 10 6 The officers arrested Wil-
son and charged her with possession and delivery of marijuana and
methamphetamine and possession of drug paraphernalia. 10 7

Prior to her trial in the Circuit Court of Hot Springs County, Ar-
kansas, Wilson moved to suppress the drug evidence seized at her
home, alleging the officers failed to knock-and-announce before enter-
ing her residence.108 Judge John Cole denied Wilson's motion to sup-
press. 10 9 At trial, a jury found Wilson guilty of all charges and she
was sentenced to thirty-two years in prison.110

Wilson appealed her conviction to the Arkansas Supreme Court,
arguing the circuit court erred in denying her motion to suppress the
evidence resulting from the search. 11' Relying solely on the Supreme

99. 514 U.S. 927 (1995).
100. Wilson v. Arkansas, 514 U.S. 927, 930 (1995).
101. Wilson v. State, 878 S.W.2d 755, 755, 756 (Ark. 1994), rev'd, 514 U.S. 927

(1995).
102. Wilson, 878 S.W.2d at 757, 758.
103. Wilson, 514 U.S. at 929.
104. Id.
105. Id.
106. Id.
107. Id. at 929-30.
108. Id.
109. Wilson, 878 S.W.2d at 755, 758.
110. Wilson, 514 U.S. at 930.
111. Wilson, 878 S.W.2d at 756. The court noted Wilson also appealed on other

grounds. Id. The Arkansas Supreme Court did not explain the basis for taking the case
directly from the district court. Id
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Court decision in Miller v. United States,11 2 Wilson contended the
Fourth Amendment prohibition against unreasonable searches re-
quired the officers to knock and identify themselves before entering
her residence. 11 3 The Arkansas Supreme Court rejected Wilson's ar-
gument and affirmed Wilson's conviction, finding the circuit court did
not err in denying Wilson's motion to suppress. 1 14 Justice Steele
Hays, writing for the majority, distinguished Miller, noting Miller in-
volved a federal statute that allowed law enforcement personnel serv-
ing a warrant to forcibly enter only if officers had been refused
admittance after giving notice of their identity and purpose, whereas
Wilson involved an Arkansas state law, which had no refusal require-
ment. 1 15 The court specifically noted the Fourth Amendment was not
mentioned in Miller, and maintained no authority supported Wilson's
argument that the Fourth Amendment required a knock-and-an-
nounce. 1 16 Wilson filed a petition for a writ of certiorari with the
United States Supreme Court, which the Court granted to resolve the
conflict in the lower courts over whether the Fourth Amendment rea-
sonableness inquiry included the common law knock-and-announce
rule."1

7

The United States Supreme Court reversed the decision of the Ar-
kansas Supreme Court, holding the knock-and-announce rule formed
part of the Fourth Amendment reasonableness test, and under some
circumstances an unannounced entry may be unreasonable. 1 18 Jus-
tice Clarence Thomas, writing for a unanimous Court, determined
courts should interpret the Fourth Amendment protection against un-
reasonable searches and seizures by discerning the meaning the
Framers of the Amendment intended. 119 The Court noted the histori-
cal purpose of the knock-and-announce rule as a means to prevent the
destruction of property and allow the individual to protect his prop-
erty and comply with the law. 120 Surveying the common law of En-
gland, which the Court maintained was generally incorporated into
the "fabric of early American law," the Court expressed little doubt the

112. 357 U.S. 301 (1958).
113. Wilson, 878 S.W.2d at 758.
114. Id.
115. Id. at 756, 758. The relevant statute is 18 U.S.C. § 3109 (2000), which states:

[t]he officer may break open any outer or inner door or window of a house, or
any part of a house, or anything therein, to execute a search warrant, if, after
notice of his authority and purpose, he is refused admittance or when neces-
sary to liberate himself or a person aiding him in the execution of the warrant.

18 U.S.C. § 3109 (2000).
116. Wilson, 878 S.W.2d at 758.
117. Wilson, 514 U.S. at 930.
118. Id. at 930, 934.
119. Id. at 928, 931.
120. Wilson, 514 U.S. at 931-34.
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Framers intended an officer's method of entry to be a factor in deter-
mining the reasonableness of a search. 12 1 However, the Court clari-
fied that an announcement was not always necessary.12 2 The Court
declared the reasonableness requirement did not mandate a rigid rule,
which would ignore countervailing interests of law enforcement. 123

The Court declined to attempt to catalog all possible relevant counter-
vailing factors, instead leaving the lower courts to determine reasona-
ble exceptions. 124 The Court then reversed the decision and
remanded Wilson's case to allow the Arkansas state courts to deter-
mine whether the countervailing law enforcement interests claimed in
Wilson's case provided the necessary justification for unannounced
entry.

12 5

C. THE UNITED STATES SUPREME COURT REJECTS A BLANKET

EXCEPTION TO THE KNOCK-AND-ANNOUNCE RULE AS
UNCONSTITUTIONAL AND ADOPTS THE REASONABLE

SUSPICION TEST

In Richards v. Wisconsin,12 6 the United States Supreme Court de-
termined the Fourth Amendment of the United States Constitution
does not permit a blanket exception to the knock-and-announce re-
quirement for felony drug investigations. 12 7 In Richards, the Circuit
Court of Dane County, Wisconsin convicted Steiney Richards ("Rich-
ards") of possession of cocaine base with intent to deliver. 128 On De-
cember 31, 1991 officers with the Madison Police Department sought
authorization for a no-knock entry into Richards motel room based on
evidence indicating Richards was dealing drugs out of motel rooms in
Madison. 12 9 The magistrate authorized the search, but struck the no-
knock provisions of the warrant. 130 At 3:40 a.m., officers with the
Madison Police Department executed the warrant to search Richards'
motel room for drugs and related paraphernalia. 1 3 Along with sev-
eral plainclothes officers and at least one uniformed officer, an officer

121. Id. at 931-34.
122. Id. at 934.
123. Id. The Court noted three common law exceptions to the requirement: 1) when

the ceremony would serve no purpose; 2) while pursuing an escaped prisoner retreating
into his dwelling; and 3) where police officers have reason to believe evidence would
likely be destroyed if advance notice were given. Id. at 936.

124. Wilson, 514 U.S. at 936.
125. Id. at 936-37.
126. 520 U.S. 385 (1997).
127. Richards v. Wisconsin, 520 U.S. 385, 387-88 (1997).
128. State v. Richards, 549 N.W.2d 218, 218, 219 (Wis. 1996), affd, 520 U.S. 385

(1997).
129. Richards, 520 U.S. at 388.
130. Id.
131. Id.
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dressed as a maintenance worker knocked on Richards' door and iden-
tified himself as a maintenance man. 132 Without removing the chain,
Richards opened the door slightly, looked out, and quickly slammed
the door closed.133 Officers waited two or three seconds and then
identified themselves as they attempted to force open the door.' 34

Once inside the room, the officers discovered cash and plastic bags of
cocaine hidden in the ceiling tiles of the bathroom. 135

At trial, Richards moved to suppress the evidence seized in the
search of his motel room, arguing the officers violated the knock-and-
announce rule.136 Judge Robert DeChambeau of the Circuit Court of
Dane County, Wisconsin denied the motion, determining Richards'
strange behavior at the door indicated he knew the visitors were police
officers and suggested Richards might try to destroy evidence.137 The
court particularly noted the ease with which suspects can dispose of
drugs justified the officers' simultaneous announcement and entry.138

Following the denial, Richards plead no contest and Judge
DeChambeau sentenced Richards to thirteen years in prison.139

Richards appealed the decision of the Circuit Court to the Court of
Appeals of Wisconsin, arguing an earlier decision of the court of ap-
peals, supported Wisconsin's common law knock-and-announce rule
and made the rule applicable to his case. 140 Judge Robert Sundby,
writing for the Court of Appeals, determined the Supreme Court of
Wisconsin created a "blanket" drug house exception to the knock-and-
announce rule. 141 The court of appeals decided the drug house excep-
tion applied to the search of Richards' motel room and affirmed Rich-
ards' conviction. 142

132. Id.
133. Id. Richards' account of the incident differed from that of the officers, but Rich-

ards admitted to seeing the uniformed officer. Id.
134. Richards, 520 U.S. at 388.
135. Id. at 389.
136. Id.
137. Richards, 549 N.W.2d at 218; Richards, 520 U.S. at 389.
138. Richards, 520 U.S. at 389.
139. Richards, 549 N.W.2d at 218, 220.
140. State v. Richards, No. 93-0391-CR, 1994 WL 60920, at *1 (Wis. Ct. App. March

3, 1994), affd, 549 N.W.2d 218 (Wis. 1996), affd, 520 U.S. 385 (1997). The court noted
Richards relied on State v. Stevens, 496 N.W.2d 201 (Wis. Ct. App. 1992), rev'd, 511
N.W.2d 591 (Wis. 1994), cert. denied, 515 U.S. 1102 (1995) but the Wisconsin Supreme
Court reversed the Stevens decision just a month before the court of appeals decided
Richards' case. Id.

141. Richards, 1994 WL 60920, at *1. The court explained in Stevens the Supreme
Court of Wisconsin determined that once the warrant was issued, very little privacy
interest remained. Id. The court further noted any interest that did exist was out-
weighed by the societal interest in stopping the drug trade and the general interest in
officer safety; therefore, officers with probable cause could exercise a warrant without
first knocking and announcing their presence. Id.

142. Richards, 1994 WL 60920, at *1.
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Richards then appealed the decision of the court of appeals to the
Supreme Court of Wisconsin, arguing the United States Supreme
Court's decision in Wilson would not allow a blanket rule for drug
houses, because according to Wilson, a court must determine the rea-
sonableness of a search based on the facts of each particular case. 143

The Supreme Court of Wisconsin only treated the issue of whether the
Fourth Amendment of the United States Constitution would permit a
blanket exception to the knock-and-announce requirement.'4 4

Justice William Bablitch, writing for the Supreme Court of Wis-
consin, affirmed Richards' conviction, concluding exigent circum-
stances were always present in drug cases because of the risk of injury
to the police and the potential disposal of drugs.14 5 The court further
concluded, as a result of these exigencies, officers would never need to
knock-and-announce when executing a search warrant involving a fel-
ony drug case. 14 6 The court reasoned the violation of privacy result-
ing from forcible entry was minimal because a resident ultimately
could not refuse entry; the warrant gave the police the unequivocal
right to enter. 147 The court stated the principal intrusion on the pri-
vacy interest of the individual was from the issuance of the warrant
and not the manner of execution; therefore, the public interests out-
weighed the privacy interests of the occupant. 148 The court deter-
mined Wilson specifically left the lower courts to determine the
reasonableness of circumstances under the Fourth Amendment and
that Wilson did not forbid blanket rules. 14 9

Richards filed a petition for a writ of certiorari with the United
States Supreme Court, which the Court granted to consider whether
the Fourth Amendment of the United States Constitution permitted a
blanket exception to the knock-and-announce requirement for felony
drug cases.1 50 Justice John Paul Stevens delivered the opinion for the
Court and rejected blanket exceptions for drug cases, but upheld the
search of Richards' room as reasonable under the particular circum-
stances of the case. 15 1 The Richards Court reasoned the circum-
stances in Richards established a reasonable suspicion that Richards

143. Richards, 549 N.W.2d at 218, 220.
144. Id. at 220. The court surveyed the rule's common law heritage and determined

the rule had three primary justifications: (1) protecting the privacy of the individual in
his home; (2) lessening the potential for violence by notifying the resident the officer is
on the premises for a legitimate purpose; (3) preventing the destruction of property by
allowing the resident the opportunity to voluntarily admit the officer. Id. at 221.

145. Richards, 549 N.W.2d at 219.
146. Id.
147. Id. at 226.
148. Id.
149. Id. at 220.
150. Richards, 520 U.S. at 385, 388, 391-92.
151. Id. at 387, 395, 396.
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could destroy evidence if given the opportunity.1 52 The Court recog-
nized Wilson allowed exceptions to the knock-and-announce rule when
the circumstances presented a threat of physical harm to the officers
or where announcement might result in the destruction of evi-
dence.15 3 The Court acknowledged both of these exigencies were often
present in felony drug cases.' 5 4

However, the Court expressed concern with a per se rule which
over-generalized an entire class of criminal activity. 15 5 The Court
stated that individual privacy interests might outweigh governmental
interests in an individual case, because not every drug investigation
poses the same degree of risk.15 6 The Court cautioned against unduly
minimizing privacy interests, and noted a proper knock-and-an-
nouncement might allow an individual the opportunity to comply with
the law, avoiding the destruction of property caused by forced en-
try. 157 The Court added the time between announcement and entry
might allow an individual the opportunity to get out of bed or to get
dressed.158

The Court also stated that the reasons for creating the exception
in felony drug cases could also apply to other classes of criminal activ-
ity.15 9 The Court reasoned allowing an exception in every category of
criminal activity with the potential for danger or risk of destruction of
evidence would render the knock-and-announce component of the
Fourth Amendment reasonableness inquiry meaningless. 160 The
Court noted the purpose of the reasonableness requirement was to
preserve the privacy rights of the individual and the inviolability of
property that existed when the Fourth Amendment was adopted. 1 61

The Court stated the general knowledge that drug cases frequently
justified a no-knock entry did not remove the judiciary's responsibility
to determine the reasonableness of a police decision to enter unan-
nounced in a particular case. 162 The Court determined justifying a
no-knock entry required the police executing the warrant to demon-
strate a reasonable suspicion that an announcement under the cir-

152. Id. at 395. The court noted that attorneys general of 26 states filed an amicus
brief arguing the officers' action were reasonable, but rejecting the blanket rule. Id. at
395 n.6.

153. Richards, 520 U.S. at 391.
154. Id.
155. Id. at 392-93.
156. Id. at 393.
157. Id. at 393 n.5.
158. Id.
159. Id. at 393-94. The Court used the example of bank robberies that also involve

the threat of violence and the risk of the destruction of evidence. Id. at 394.
160. Richards, 520 U.S. at 394.
161. Id. at 392 n.4.
162. Id. at 394.
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cumstances of a particular case would be dangerous or futile, or would
prevent an effective investigation. 163 The Court stated the reasonable
suspicion standard based on particular circumstances struck the ap-
propriate balance between individual privacy interests and legitimate
law enforcement concerns. 16 4 The Court acknowledged the standard
was not high, but would be necessary whenever an individual chal-
lenged the reasonableness of a no-knock entry.165

Applying this standard to the facts in Richards, the Court decided
the reasonableness of the officers' decision to enter must be based on
information known at the time of entry.16 6 Therefore, Richards' argu-
ment the search was unreasonable because the magistrate refused to
grant the no-knock warrant in advance did not persuade the Court. 167

The Court explained the magistrate could not have anticipated the cir-
cumstances the officers would face as they attempted to execute the
warrant.168 The Court determined Richards' apparent recognition of
the officers and the disposability of the drugs justified the officers' de-
cision to enter Richards' motel room by force without first announcing
themselves. 169 Thus, the Court rejected a blanket exception for drug
cases, but upheld the search in Richards as reasonable. 170

D. THE UNITED STATES SUPREME COURT EXPLAINS How To APPLY

THE REASONABLENESS STANDARD TO THE LENGTH OF TIME

OFFICERS MUST WAIT FOLLOWING A KNOCK-AND-ANNOUNCE

BEFORE ENTERING WITHOUT PERMISSION

In United States v. Banks,17 1 a unanimous United States Su-
preme Court held the execution of a warrant following a fifteen to
twenty second wait after officers had knocked-and-announced their
presence before forcibly entering a private apartment satisfied the
Fourth Amendment of the United States Constitution and 18 U.S.C.
§ 3109.172 In Banks, the United States District Court for the District
of Nevada convicted Lashawn Lowell Banks ("Banks") of possession of

163. Id. The Court specifically noted the destruction of evidence as an example of a
hindrance of effective investigation. Id.

164. Richards, 520 U.S. at 394.
165. Id. at 394-95.
166. Id. at 395.
167. Id.
168. Id. at 395-96.
169. Id. at 389, 396. The Court noted no-knock warrants as provided by statute in

many states are reasonable when sufficient evidence to justify unannounced entry can
be demonstrated beforehand, but a judge's refusal to issue one in advance does not pre-
clude an independent assessment by the officers on the scene at the time the warrant is
executed. Id. at 396 n.7.

170. Richards, 520 U.S. at 395, 396.
171. 124 S.Ct. 521 (2003).
172. United States v. Banks, 124 S.Ct. 521, 523 (2003).
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a controlled substance with the intent to distribute and for being a
drug user in possession of a firearm. 173 With information that Banks
had been selling cocaine from his home, officers from the North Las
Vegas Police Department and the Federal Bureau of Investigation ac-
quired a search warrant for Banks' two-bedroom apartment.' 74 Of-
ficers arrived to serve the warrant at approximately 2:00 p.m.' 75

Officers at the front door knocked, and announced "police, search war-
rant!"176 After fifteen to twenty seconds with no response, officers
used a battering ram to force the door open. 17 7 The officers found
Banks standing in the hallway outside the bathroom and placed him
in handcuffs while they searched the apartment. 1 78 Banks had just
emerged from the shower and testified he had not heard the police
until they broke through the door.179 The officers who searched the
apartment located weapons, crack cocaine, and other evidence that in-
dicated Banks was dealing drugs from his apartment1 8 0

Before trial, Banks moved to suppress the evidence obtained from
the search, arguing the police violated the knock-and-announce rule
and the Fourth Amendment because they did not wait a reasonable
time before forcing the door to his apartment. 18 1 Judge Johnnie Rawl-
inson denied Banks' motion to suppress.' 8 2 Banks then pled guilty to
possession of a controlled substance with intent to distribute, but ex-
pressly reserved the right to challenge the search on appeal. 183

Banks appealed the decision of the district court to the United
States Court of Appeals for the Ninth Circuit, again arguing the of-
ficers entered illegally because the officers did not wait a reasonable
time before forcibly entering his residence.' 8 4 Senior Circuit Judge
Henry Politz authored the opinion for the Ninth Circuit and reversed
the district court's decision on the constitutionality of the search.' 8 5

The Ninth Circuit determined a fifteen to twenty second delay after a
single knock-and-announce, without an actual refusal of admittance
or other exigent circumstances, was not long enough to satisfy the

173. United States v. Banks, 282 F.3d 699, 702 (9th Cir. 2002), rev'd, 124 S.Ct. 521
(2003).

174. Banks, 124 S.Ct. at 523.
175. Id.
176. Id. The announcement was loud enough to be heard by officers at the back

door. Id.
177. Banks, 124 S.Ct. at 523.
178. Banks, 282 F.3d at 702.
179. Banks, 124 S.Ct. at 523.
180. Id.
181. Banks, 282 F.3d at 703.
182. Id. at 702, 703.
183. Id. at 703.
184. Id. at 700, 703.
185. Id. at 700, 705, 706.
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Fourth Amendment.1 8 6 The Ninth Circuit divided entries based on a
search warrant into four categories with each category requiring a dif-
ferent analysis depending on the totality of the circumstances.' 8 7 The
Ninth Circuit identified the categories to include:

"(1) entries in which exigent circumstances exist and non-for-
cible entry is possible, permitting entry to be made simulta-
neously with or shortly after announcement; (2) entries in
which exigent circumstances exist and forced entry by de-
struction of property is required, necessitating more specific
inferences of exigency; (3) entries in which no exigent circum-
stances exist and non-forcible entry is possible, requiring an
explicit refusal of admittance or a lapse of a significant
amount of time; and (4) entries in which no exigent circum-
stances exist and forced entry by destruction of property is
required, mandating an explicit refusal of admittance or a
lapse of an even more substantial amount of time."' 8 8

The Ninth Circuit placed Banks in the fourth category, requiring
a delay of a substantial amount of time.' 8 9 The Ninth Circuit placed
Banks in the fourth category because the evidence presented no exi-
gent circumstances and entry required the destruction of Banks' front
door. 190

Next, the Ninth Circuit identified a non-exhaustive list of the fac-
tors an officer should consider when determining the reasonableness
of forcing entry when no actual refusal had been given, including: the
time of day; the size of the residence; the officers' position relative to
the living or sleeping quarters; and the nature of the suspected of-
fense.19 1 The Ninth Circuit applied these factors to the search of
Banks' apartment, noting the officers did not hear any sound from the
apartment that would suggest a refusal of entry from Banks. 192 The
Ninth Circuit then determined there were no exigent circumstances
that justified shortening the required wait.193 The Ninth Circuit
stated absent a formal refusal or other exigent circumstances, officers
were required to wait a sufficient period of time before the officers

186. Id. at 703, 705. The Ninth Circuit noted that actual refusal is not required by
18 U.S.C. § 3109 and that officers may imply refusal based on the circumstances. Id. at
703.

187. Banks, 282 F.3d at 704.
188. Id. The court reasoned the categories aided resolution of whether the entry was

reasonable under the circumstances. Id.
189. Banks, 282 F.3d at 704.
190. Id.
191. Id. The Ninth Circuit also noted the importance of the suspect's criminal his-

tory, the evidence suggesting the suspect's guilt, and any other observations that rea-
sonably suggested exigency to the officers. Id.

192. Banks, 282 F.3d at 704-05.
193. Id. at 705.
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could reasonably conclude they had been denied entry.194 Therefore,
the Ninth Circuit decided a fifteen to twenty second wait following a
single knock was not sufficient to satisfy the Fourth Amendment rea-
sonableness requirement. 195 The United States filed a petition for a
writ of certiorari with the United States Supreme Court, which the
Court granted to establish a means for applying the reasonableness
standard to the amount of time police serving a warrant must wait
after a knock-and-announce before entering without permission. 196

The Supreme Court reversed the decision of the Ninth Circuit,
deciding a fifteen to twenty second delay satisfied both the Fourth
Amendment and 18 U.S.C. § 3109 when officers have knocked-and-
announced their presence and entered after "a reasonable suspicion of
exigency" had ripened. 197 Justice David Souter, writing for a unani-
mous Court, stated courts must assess reasonableness based on the
totality of the circumstances in each particular case and not on tem-
plates or categories applied generally to all cases.' 98 The Court noted
the Fourth Amendment did not contain any specifics with respect to
the formalities of exercising search warrants, and rejected the Ninth
Circuit's categorical approach. 19 9 The Court noted the reasonableness
of the execution of a search must be determined case by case because
facts vary considerably and a detail important in one case may be
marginal in another. 20 0 The Court acknowledged the factual consid-
erations the Court relied on in Banks were significant, but not
dispositive.

20 1

The Court acknowledged the decision in Banks was a "close one,"
but determined officers could have reasonably suspected Banks would
destroy evidence if the officers would have waited longer than fifteen
to twenty seconds before forcing entry into his residence, because a
prudent dealer would keep drugs near a commode or sink.20 2 The
Court clarified the relevant inquiry was not the time needed to get to
the door, but rather the exigency claimed, which in Banks was the
time needed to dispose of the cocaine. 20 3 The Court then reasoned fif-
teen to twenty seconds was a reasonable estimate of the time Banks

194. Id.
195. Id. at 703, 705.
196. Banks, 124 S.Ct. at 524.
197. Id. at 523, 529.
198. Id. at 523, 525.
199. Id. at 524-25, 528.
200. Id. at 525.
201. Id.
202. Id. at 526, 527. The Court cites with apparent approval several cases in which

the lower courts found a shorter period of time to be sufficient where disposal of drug
evidence was a factor. Id. at 526 n.5.

203. Banks, 124 S.Ct. at 527.
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would have needed to get to the kitchen or bathroom and start flush-
ing the cocaine, putting it out of reach of law enforcement. 20 4 The
Banks Court further noted the search in Banks occurred during the
day when anyone inside the apartment would be awake and mobile,
increasing the potential for destruction of evidence. 20 5 Thus, the
Court determined the exigency of imminent disposal of cocaine evi-
dence justified the forced entry and the search of Banks' apartment
was constitutionally reasonable under the totality of the circum-
stances. 20 6 However, the Court conceded that in a case in which of-
ficers have no cause to suspect imminent destruction or futility in
waiting, the reasonable time officers must wait may be longer, al-
lowing the party time to answer the door.20 7

E. THE SUPREME COURT OF NEBRASKA APPLIES RicHARDs'
REASONABLE SUSPICION TEST TO POLICE OFFICERS'

FORCED ENTRY INTO A PRIVATE RESIDENCE

In State v. Kelley,208 the Supreme Court of Nebraska examined
the totality of the circumstances surrounding the execution of a knock-
and-announce search warrant and decided there were sufficient, ar-
ticulable facts to support the executing officers' determination that
continuing to knock and announce would have been futile or would
have inhibited their investigation. 20 9 In Kelley, Judge Ronald E. Rea-
gan of the District Court for Sarpy County convicted Terry Kelley
("Kelley") of possession of methamphetamine with intent to deliver. 2 10

On January 16, 2001, law enforcement officers obtained a warrant to
search the Kelley residence. 2 11 The police did not attempt to secure a
no-knock warrant.2 12 The officers executed the warrant the following
day at 6:55 p.m. 2 13 As soon as officers knocked, a woman later identi-
fied as Kelley's wife looked out a window that was near the door,
looked surprised, and appeared to take off running.2 14 An officer then
yelled "compromise," indicating to the other officers someone in the

204. Id.
205. Id.
206. Id. at 527, 529. The Court noted that because imminent disposal, not travel

time to the door was the relevant factor and because the bathroom and kitchen are
usually at the interior of the home, there was no justification for giving the resident of a
mansion more time than the resident of an apartment. Id. at 527.

207. Banks, 124 S.Ct. at 528.
208. 265 Neb. 563, 658 N.W.2d 279 (2003).
209. State v. Kelley, 265 Neb. 563, 575, 658 N.W.2d 279, 289 (2003).
210. Kelley, 265 Neb. at 564, 658 N.W.2d at 279, 283.
211. Id. at 565, 658 N.W.2d at 283.
212. Id.
213. Id.
214. Id. at 565, 566, 658 N.W.2d at 284.
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residence had seen the officers. 2 15 As officers continued to knock for
three to five seconds, they heard a loud commotion inside the resi-
dence and decided to enter through an unlocked door.2 16 The trial
court estimated the officers knocked for ten to fifteen seconds. 21 7

Once inside the residence, the police seized methamphetamine and
drug paraphernalia and arrested Kelley.2 18

Prior to trial, Kelley filed a motion to suppress the evidence dis-
covered during the search.2 19 Judge Reagan denied the motion, main-
taining an officer had made an announcement and exigent
circumstances existed because the occupants of the house had de-
tected the officers. 22 0 The court also noted the warrant was for drug
evidence, which the suspects could have easily destroyed. 2 2 1 The
court determined the search was reasonable under the Fourth Amend-
ment and convicted Kelley, sentencing him to six to twelve years in
prison.

2 22

Kelley appealed the decision to the Supreme Court of Nebraska,
arguing the deputies did not properly execute the knock-and-an-
nounce search warrant.2 23 Justice John Gerrard, writing for the ma-
jority, affirmed the decision of the district court, deciding officers
could have reasonably concluded Kelley's wife had constructively re-
fused the police admittance. 224 The court analyzed the parameters for
the knock-and-announce rule the United States Supreme Court set
forth in Wilson, which announced the constitutional importance of the
rule, and Richards, which had rejected blanket exceptions to the rule
and laid out a framework for determining particular exceptions. 22 5

The court then noted under Nebraska Revised Statutes section 29-411
officers must be "refused admittance," which required a highly contex-
tual analysis to determine if the particular circumstances established
a constructive refusal.2 26 The court examined the circumstances re-
lating to the search of Kelley's residence and determined the situation

215. Id. at 566, 658 N.W.2d at 284.
216. Id.
217. Id. at 566-67 658 N.W.2d at 284-85. The court noted the officers' estimations of

how much time had elapsed varied and Kelley and his wife testified that the officers
only knocked twice and entered no more than five seconds later. Id.

218. Kelley, 265 Neb at 566, 658 N.W.2d at 284.
219. Id. at 567, 658 N.W.2d at 284.
220. Id. at 564, 567, 658 N.W.2d at 279, 285.
221. Id. at 567-68, 658 N.W.2d at 285.
222. Id. at 568, 658 N.W.2d at 285. The Supreme Court of Nebraska moved the ap-

peal to its docket based on the court's authority to regulate the caseload of the Nebraska
Court of Appeals. Id.

223. Id.
224. Id. at 572-73, 576, 658 N.W.2d at 283, 287-88, 290.
225. Id. at 569-72, 658 N.W.2d at 286-87.
226. Id. at 569, 572, 658 N.W.2d at 286, 287-88.
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supported a reasonable suspicion that continued knocking and an-
nouncing would be futile or inhibit the success of the search. 22 7 The
court specifically noted reasonable suspicion demanded objective justi-
fication beyond unparticularized suspicion or hunch. 228 Applying the
Wilson and Richards framework to the facts in Kelley, the court de-
cided ten to fifteen seconds was a reasonable delay because Kelley's
wife had identified the police and the commotion inside the house rea-
sonably could have been the destruction of drug evidence. 2 29 Based on
the totality of the circumstances, the court concluded the officers could
have reasonably inferred they were refused admittance and that wait-
ing longer would have been futile or resulted in the loss of evidence. 2 30

F. REASONABLE SUSPICION OF EXIGENCY BASED ON PARTICULAR

CIRCUMSTANCES EXCUSES NONCOMPLIANCE WITH THE

KNOCK-AND-ANNoUNCE RULE

In United States v. Markling,23 1 the United States Court of Ap-
peals for the Seventh Circuit determined the circumstances surround-
ing the execution of a search warrant supported the reasonableness of
a seven second delay before forcing entry.2 32 In Markling, Timothy
Markling ("Markling") conditionally plead guilty to possession of co-
caine with intent to distribute in the United States District Court for
the Western District of Wisconsin. 2 33 In September of 1991, narcotics
officers from Rock County, Wisconsin began investigating Markling
for suspected cocaine dealing. 23 4 The police compiled at least eleven
pieces of information that indicated Markling was selling cocaine, in-
cluding tips from a reliable informant and reports of suspicious activ-
ity from the motel manager.2 35 The police also began surveilling
Markling's room at the motel. 236 The police stopped and searched two
suspected drug buyers in the early evening after the suspects had vis-
ited Markling's room for six minutes.2 3 7 The suspected buyers, who
had two bags of cocaine base reportedly purchased from Markling, told

227. Id. at 574, 575, 658 N.W.2d at 289.
228. Id. at 573-74, 658 N.W.2d at 289.
229. Id. at 574, 658 N.W.2d at 289.
230. Id. at 576, 658 N.W.2d at 290.
231. 7 F.3d 1309 (7th Cir. 1993).
232. United States v. Markling, 7 F.3d 1309, 1309, 1318, 1319 (7th Cir. 1993), cert.

denied, 514 U.S. 1010 (1995).
233. Markling, 7 F.3d at 1309, 1311, 1312.
234. Id. at 1311.
235. Id. at 1311-12. The court noted the manager reported the beds in Markling's

room had not been slept in and a lot of people had been coming to the room for a short
amount of time, which the police term "heavy short term traffic." Id.

236. Markling, 7 F.3d at 1312.
237. Id.
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the investigating officer Markling was extremely paranoid and would
flush the remaining drugs if he became suspicious. 238

About an hour later, the police executed a search warrant for
Markling's room. 23 9 The police positioned themselves at the door, and
one officer knocked on the door yelling, "Police! Search warrant!"240

After waiting approximately seven seconds without a response, police
forced open the door.2 4 1 Upon entering the room, officers found
Markling on the bathroom floor and seized cocaine, a scale, and other
evidence of drug dealing.24 2 Prior to trial, Markling filed a motion to
suppress the evidence found in his room. 24 3 Judge Barbara Crabb de-
nied the motion and Markling pled guilty to possession of cocaine with
intent to distribute.2 44

Markling appealed the decision of the district court to the United
States Court of Appeals for the Seventh Circuit, arguing the evidence
derived from the search should have been suppressed because the po-
lice did not give him a chance to open the door before forcibly entering
his room. 24 5 Judge Daniel Manion, writing for the Seventh Circuit,
affirmed the district court's conclusion that the police did not violate
the knock-and-announce rule when they forced entry into Markling's
motel room. 2 4 6 The Seventh Circuit noted that no noise prevented
Markling from hearing the announcement and the room was very
small.24 7 The Seventh Circuit also noted the suspected buyers who
had just left the room informed police that Markling was present, had
more drugs, and was likely to flush the drugs if given the opportu-
nity.248 The Seventh Circuit decided under the circumstances, of-
ficers reasonably could have concluded Markling was not going to let
them in after a seven second wait.24 9 Therefore, the Seventh Circuit
reasoned the officers' search of Markling's room did not violate the
knock and announce rule or 18 U.S.C. § 3109 and the evidence was
admissible. 2 50

238. Id.
239. Id.
240. Id. The court stated police entered the room adjacent to Markling's and pre-

pared to enter through the dividing door. Id.
241. Markling, 7 F.3d at 1312. The court noted it took four to six blows before the

door gave way. Id.
242. Markling, 7 F.3d at 1312. The court explained the police found a substance

called inositol, which is used as a cutting agent. Id.
243. Markling, 7 F.3d at 1312.
244. Id. at 1309, 1312.
245. Id. at 1309, 1318.
246. Id. at 1309, 1319.
247. Id. at 1318.
248. Id.
249. Id. at 1319.
250. Id.
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In Syakhosone v. Arkansas,25 1 the Court of Appeals of Arkansas
held officers' failed to demonstrate particular knowledge of exigent cir-
cumstances, which would justify forcible entry, making the search
unreasonable.2 52 In Syakhasone, Phetaphay Syakhasone ("Syakha-
sone") entered a conditional plea of nolo contendre to possession of co-
caine with intent to deliver. 253 On February 17, 1998 officers with the
Fort Smith Police Department obtained a warrant to search Sy-
akhasone's residence following a controlled drug buy by a police in-
formant.2 54 At 9:55 p.m., officers serving the standard search warrant
noticed someone inside the residence open a curtain and look out the
window. 255 Concerned for their safety, officers rushed to the door,
knocked, announced themselves, and rammed the door two to five
seconds later. 25 6 Upon entry, officers discovered cash, cocaine, a
weapon, and a houseguest of the defendant hiding near the couch.2 5 7

Before trial, Syakhasone moved to suppress the evidence obtained
in the search, arguing the officers' entry violated the knock-and-an-
nounce rule. 258 At a pretrial hearing, officers testified the situation
heightened their anxiety about safety, even though they had no spe-
cific information regarding weapons, when an unknown party looked
out the window causing the officers to determine they had lost the
element of surprise.2 59 Officers also testified the police typically find
guns when executing search warrants. 26 0 As a result of the officers'
testimony, the Sebastian Circuit Court of Arkansas found the officers
had violated the knock-and-announce rule, but determined exigent
circumstances justified the entry.2 6 1 Thus, Judge J. Michael Fitzhugh
denied Syakhasone's motion to suppress. 26 2

Syakhasone had entered a plea of nolo contendre conditioned on
his ability to appeal the decision of the circuit court to the Court of
Appeals of Arkansas. 26 3 On appeal, Syakhasone argued even if the
person at the window had recognized the police, the circumstances did

251. 39 S.W.3d 5 (Ark. Ct. App. 2001).
252. Syakhasone v. Arkansas, 39 S.W.3d 5, 8 (Ark. Ct. App. 2001).
253. Syakhasone, 39 S.W.3d at 6, 7.
254. Id. at 7.
255. Id.
256. Id. The court noted officers' varying accounts of delay before forcing entry

ranged from two to six seconds. Id. at 8. The court applied different estimations of the
delay in different parts of the opinion. Id. at 7, 10.

257. Id.
258. Syakhasone, 39 S.W.3d at 6.
259. Id. at 7.
260. Id.
261. Id. at 5, 8. The court noted the exigent circumstances were the party at the

window who saw the police approach and the disposability of crack cocaine. Id. at 8.
262. Syakhasone, 39 S.W.3d at 5, 6.
263. Id. at 6.
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not justify violating the knock-and-announce rule.2 64 The Court of
Appeals reversed the conviction, finding the officers failed to observe
the knock-and-announce rule and no exigent circumstances existed to
warrant the officers' actions. 26 5 Judge Wendell Griffen, writing for
the majority, reasoned the knock-and-announce rule required longer
than a two to five second delay before forcing entry. 26 6 The court
noted officers had no reason to believe anyone was destroying evi-
dence or was in possession of a weapon. 26 7 The court decided the po-
lice forced entry because of a generalized concern and officers' general
experiences, rather than objective facts particular to Syakhasone's
case.268 The court stated a reasonable suspicion required specific
facts rather than "bare, imaginary, or purely conjectural suspicion." 26 9

The court determined the circumstances in the case did not justify a
reasonable suspicion, which the Fourth Amendment demanded to pro-
tect citizens from unreasonable searches that depend on "unsubstanti-
ated anxieties" and "baseless suspicions."2 7 °

G. THE EIGHTH CIRCUIT EXAMINES THE ROLE OF THE JUDICIARY IN

ASSURING THE CONSTITUTIONALITY OF A SEARCH

In United States v. Scroggins,2 71 the United States Court of Ap-
peals for the Eighth Circuit examined the standard governing no-
knock searches. 2 72 In Scroggins, a federal grand jury indicted Dean-
dre Scroggins ("Scroggins") on drug and weapons charges following a
search of his residence. 27 3 In late 2001, several sources advised mem-
bers of a joint state and federal task force in Kansas City, Missouri
that Scroggins was trafficking large amounts of cocaine. 27 4 An inves-
tigation of Scroggins' criminal history revealed past arrests for both
weapons and drugs.2 75 Police began surveilling Scroggins residence
and observed frequent visits from known drug dealers. 27 6 Officers
from the task force also examined trash from his residence and found

264. Id.
265. Id.
266. Id. at 6, 7, 10.
267. Id. at 11. The court noted the trial court found exigent circumstances based on

the disposable nature of crack, but the appeals court stated that the record did not indi-
cate the officers considered that a basis for their forced entry. Id.

268. Syakhasone, 39 S.W.3d at 11.
269. Id.
270. Id.
271. 361 F.3d 1075 (8th Cir. 2004).
272. United States v. Scroggins, 361 F.3d 1075, 1081 (8th Cir. 2004), reh'g and reh'g

en banc denied, United States v. Scroggins, No. 03-2279 (8th Cir. Apr. 28, 2004).
273. Scroggins, 361 F.3d at 1078, 1079.
274. Id. at 1078.
275. Id. at 1078-79.
276. Id. at 1079.
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plastic baggies with the corners cut off, marijuana residue, and a live
round from an assault rifle.2 7 7 As a result of their investigation, of-
ficers obtained a warrant for a no-knock entry from a state judge.278

Officers executed the warrant on June 4, 2002 and seized a large
quantity of crack cocaine, some marijuana, an assault rifle and ammu-
nition, cash, and other drug paraphernalia. 2 79

Before trial, Scroggins moved the United States District Court for
the Western District of Missouri to suppress the evidence seized dur-
ing the unannounced search of his residence.28 0 Judge Scott Wright
adopted the recommendation of a magistrate who had determined the
circumstances did not justify no-knock entry.28 ' Judge Wright sup-
pressed the evidence seized during the search of Scroggins' residence
and the government filed an interlocutory appeal. 28 2

On appeal before the United States Court of Appeals for the
Eighth Circuit, the United States argued the officers had reasonable
suspicion a no-knock entry was necessary, and that the district court
should not have suppressed the evidence because the "good faith" ex-
ception applied, given that officers reasonably relied on the judicially
authorized no-knock warrant. 28 3 The Eighth Circuit explained in
United States v. Leon 28 4 the United States Supreme Court developed
a "good faith" exception to the exclusionary rule, which provides that
evidence may not be suppressed even when the search violates the
Fourth Amendment if officers objectively and reasonably rely on a
search warrant issued by a judicial officer, even if the warrant is later
deemed invalid.28 5 Judge C. Arlen Beam, writing for the Eighth Cir-
cuit, analyzed the standard governing no-knock warrants, noting the
standard was not high, but courts must evaluate the totality of the
circumstances to ensure that a reasonable suspicion exists based on a
particularized and objective basis.28 6 The Eighth Circuit then ex-

277. Id. The court explained a no-knock warrant is based on prior approval from
judge or magistrate and relieves the requirement that officers knock and announce
their presence. Id. at 1082.

278. Scroggins, 361 F.3d at 1079. The court noted the trial judge justified the unan-
nounced entry because of the safety concerns of the officers who were to execute the
warrant. Id.

279. Scroggins, 361 F.3d at 1079.
280. Id. at 1075, 1079.
281. Id.
282. Id.
283. Id.
284. 468 U.S. 897 (1984).
285. Scroggins, 361 F.3d at 1083. The court noted the Leon Court stated the deter-

rent purpose of the exclusionary rule is not served when officers are punished for the
magistrate's error. Id.

286. Id. at 1075, 1081.
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amined two situations in which knock-and-announce challenges
arise.287

The Eighth Circuit explained one situation arises in those cases
where officers have anticipated exigent circumstances and sought pre-
approval from a judicial authority by obtaining a no-knock war-
rant.28 8 The Eighth Circuit further explained a second situation oc-
curs when the police get a standard warrant and later determine to
enter without knocking. 28 9 The Eighth Circuit stated situations in-
volving a standard warrant were subject to review under Wilson,
Richards, and their progeny to ascertain if unannounced entry was
justified. 2 90 Based on this determination, the Eighth Circuit stated if
officers are aware of exigent circumstances in advance, the search bet-
ter serves the Fourth Amendment when officers ask a neutral judge
for authorization before intruding on an individual's privacy.29 1

Next, the Eighth Circuit examined the circumstances leading up
to the search in Scroggins.2 92 The Eighth Circuit noted although drug
cases often pose unique threats to officers and the preservation of evi-
dence, officers must still show a reasonable suspicion that it would be
dangerous, futile, or inhibit the effective investigation of the crime to
knock-and-announce. 2 93 The court determined despite the evidence of
prior drug sales, Scroggins' prior arrests, the frequent visits from drug
traffickers, the information from informants, the evidence from the
trash search, and the live round found in the trash, the constitutional-
ity of the unannounced forced entry and search of Scroggins' residence
would still have been a close call under Richards and its progeny.294

However, the Eighth Circuit reasoned that because officers sought
and obtained judicial authorization to enter unannounced, the "good
faith" exception applied and the evidence was admissible despite the
judge's borderline decision. 29 5

ANALYSIS

In State v. Lammers,296 the Supreme Court of Nebraska deter-
mined that the search of Gregory Lammers' ("Lammers") residence
was proper and that the district court correctly denied Lammers' mo-

287. Id. at 1081.
288. Id. at 1082.
289. Id. at 1081-82.
290. Id. The court noted no good faith exception applies to these situations. Id.
291. Scroggins, 361 F.3d at 1082.
292. Id.
293. Id. at 1081.
294. Id. at 1082-83.
295. Id. at 1084.
296. 267 Neb. 679, 676 N.W.2d 716 (2004).
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tion to suppress evidence seized as a result of the search. 297 Specifi-
cally, the court determined the totality of the circumstances of the
search supported officers' reasonable suspicion of exigency in the form
of the imminent destruction of evidence, which justified forced entry
even without a refusal of admittance. 298 The court noted the Fourth
Amendment of the United States Constitution and Article One of the
Nebraska Constitution guaranteed freedom from unreasonable
searches and seizures. 2 99 The court further noted the reasonableness
requirement of the Fourth Amendment required evaluating the total-
ity of the circumstances. 30 0 The court placed the burden on Lammers
to prove the search was unreasonable because officers conducted the
search pursuant to a valid warrant based on probable cause.30 1 The
court examined the United States Supreme Court decision in United
States v. Banks,30 2 a case in which the Court decided a fifteen to
twenty second wait at midday satisfied the Fourth Amendment.30 3

The court also observed that the relevant inquiry following Banks was
not the time to reach the door, but rather the exigency the executing
officers claimed. 30 4 The court noted in a drug case the exigency is fre-
quently the time needed to dispose of the drugs. 30 5 The court ex-
amined the circumstances of Lammers' case and noted officers
executed the warrant at ten minutes after 7:00 a.m., which was day-
time according to Nebraska statutory law. 30 6 The court also stated
the relatively small size of Lammers' house would allow Lammers to
quickly move to a position where Lammers could destroy evidence,
which was a general concern of the officers who executed the war-
rant.30 7 The court determined the totality of the circumstances sup-
ported a reasonable suspicion of exigency in the form of the imminent
destruction of drug evidence based on the daytime execution, the size
of the house, the disposability of the drugs, and the second announce-
ment. 30 8 As such, the court determined the officers forced entry was

297. State v. Lammers, 267 Neb. 679, 680, 692, 676 N.W.2d 716, 720, 728 (2004).
298. Lammers, 267 Neb. at 691-92, 676 N.W.2d at 727-28.
299. Id. at 689, 676 N.W.2d at 725-26.
300. Id. at 679, 690, 676 N.W.2d at 716, 727 (citing Banks, 124 S.Ct. at 525).
301. Id. at 689, 676 N.W.2d at 726.
302. 124 S.Ct. 521 (2003).
303. Lammers, 267 Neb. at 689, 676 N.W.2d at 726 (quoting Banks, 124 S.Ct. at

527).
304. Id. at 690, 676 N.W.2d at 726.
305. Id.
306. Id. at 691, 676 N.W.2d at 727 (citing NEB. REV. STAT. § 29-814.04 (Reissue

1995)).
307. Id. at 683-84, 691, 676 N.W.2d at 722, 728.
308. Id. at 691-92, 676 N.W.2d at 727-28.
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justified, even without a refusal of admittance and the execution of the
search was proper.30 9

In Lammers, the Supreme Court of Nebraska incorrectly decided
a ten to twelve second wait following a knock-and-announcement sat-
isfied the reasonableness requirement of the Fourth Amendment and
its prohibition against unreasonable searches and seizures.3 10 This
Analysis will demonstrate the Supreme Court of Nebraska ignored the
purposes of the knock-and-announce rule and failed to properly weigh
Lammers' individual privacy interests against countervailing law en-
forcement interests. 3 1 1 This Analysis will also argue the Supreme
Court of Nebraska improperly applied the reasonable suspicion test
formulated in Richards, because the court erroneously relied on of-
ficers' general concerns rather than requiring particular facts support-
ing a reasonable suspicion of exigency. 312 Additionally, this Analysis
will argue the Supreme Court of Nebraska erred in finding exigency
under the reasonable suspicion standard because Richards deter-
mined a blanket rule was unconstitutional and the Supreme Court of
Nebraska found exigency based largely on the presence of contraband
and circumstances present in nearly all drug cases.3 13 This Analysis
will also argue the Supreme Court of Nebraska improperly lowered
the time required for an exigency to mature because the circum-
stances in Lammers presented no heightened exigency. 3 14 Finally,
this Analysis will demonstrate how the Supreme Court of Nebraska's
failure to appreciate the value of judicial review undermines the
knock-and-announce rule and effectively reinstates a drug-case blan-
ket exception requiring only a ten second delay. 3 15

A. THE SUPREME COURT OF NEBRASKA IGNORED THE PRIVACY

PROTECTIONS OF THE KNOCK-AND-ANNOUNCE RULE BY

CONSIDERING ONLY LAW ENFORCEMENT INTERESTS

The Supreme Court of Nebraska in Lammers did not adequately
consider the tradition and purposes of the knock and announce
rule. 3 1 6 The court acknowledged the constitutional dimension of the
search, but failed to weigh Lammers' Fourth Amendment privacy in-
terests against countervailing law enforcement interests.3 1 7 Instead,

309. Id.
310. See infra notes 316-524 and accompanying text.
311. See infra notes 316-46 and accompanying text.
312. See infra notes 347-403 and accompanying text.
313. See infra notes 404-51 and accompanying text.
314. See infra notes 452-75 and accompanying text.
315. See infra notes 476-524 and accompanying text.
316. See infra notes 321-46 and accompanying text.
317. See infra notes 320-42 and accompanying text.
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the court treated law enforcement interests as absolute. 318 The court
also ignored Lammers' interest in having an opportunity to comply
with the law and prevent the destruction of his property. 319

In Wilson v. Arkansas,320 a unanimous United States Supreme
Court held the common law knock-and-announce rule formed part of
the reasonableness inquiry of the Fourth Amendment of the United
States Constitution.321 The Court determined courts should interpret
the Fourth Amendment protection against unreasonable searches and
seizures by discerning the meaning the Framers of the amendment
intended. 322 Additionally, the Court noted the historical purpose of
the knock-and-announce rule as a means to prevent the destruction of
property and allow the individual to comply with the law. 3 23 The
Court then remanded Wilson's case to allow the state courts to deter-
mine if the presumptive safeguards of individual privacy interests
gave way to countervailing law enforcement interests.324

In Richards v. Wisconsin,325 the United States Supreme Court de-
cided the Fourth Amendment does not permit a blanket exception to
the knock-and-announce requirement for felony drug cases. 326 The
Court noted the purpose of the Fourth Amendment reasonableness re-
quirement was to preserve the privacy rights of the individual and the
inviolability of property that existed when the Fourth Amendment
was adopted. 327 The Court determined an individual's privacy inter-
ests must be balanced against the legitimate interests of law enforce-
ment in protecting officers' safety and preventing the destruction of
evidence. 328 The Court then cautioned against unduly minimizing
significant privacy interests and noted a proper knock-and-announce-
ment might at least allow an individual the opportunity to comply
with the law and avoid the destruction of property caused by forced
entry.329 The Richards Court noted the importance of these privacy
interests and stated the reasonable suspicion standard applied to the
specific facts of each case would properly balance the public interest in
effective law enforcement with these significant individual interests in
privacy.330 The Court also noted the time between announcement and

318. See infra notes 333-45 and accompanying text.
319. See infra notes 329-38 and accompanying text.
320. 514 U.S. 927 (1995).
321. Wilson v. Arkansas, 514 U.S. 927, 930 (1995).
322. Wilson, 514 U.S. at 928, 931.
323. Id. at 931-34.
324. Id. at 935, 936, 937.
325. 520 U.S. 385 (1997).
326. Richards v. Wisconsin, 520 U.S. 385, 387-88 (1997).
327. Richards, 520 U.S. at 392 n.4.
328. Id. at 393.
329. Id. at 393 n.5.
330. Id. at 393 n.5, 394.
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entry might allow an individual the time to get out of bed or get
dressed.3 3 1 The Court did not adopt Wisconsin's reasoning that Rich-
ards' privacy interests were minimal as a result of the warrant being
issued, but noted Richards' apparent recognition of the officers and
the disposability of the drugs justified the officers' decision to intrude
on Richards' motel room by force. 33 2

In contrast to Wilson and Richards' analysis of fundamental pri-
vacy interests and the need to balance competing interests in the indi-
vidual's privacy and the public's right to effective law enforcement, in
Lammers the court only acknowledged the constitutional purpose of
the rule before analyzing law enforcement justifications for forced en-
try.33 3 The Lammers court acknowledged the Fourth Amendment of
the United States Constitution and Article One of the Nebraska Con-
stitution, governed the search of Lammers' residence. 334 The court
then examined the reasonableness of the search, but made no mention
of the constitutional or practical purposes of the knock-and-announce
rule.33 5 Unlike Wilson and Richards, in which the United States Su-
preme Court presumed the need to knock-and-announce, the Lam-
mers court stated searches conducted pursuant to a warrant are
presumed reasonable and the burden is on the defendant to prove un-
reasonableness. 3 3 6 Furthermore, while the Richards Court deter-
mined the warrant did not eliminate or minimize Richards' significant
privacy interests, the Supreme Court of Nebraska did not consider
Lammers' privacy interests.3 37 Despite thoroughly examining Rich-
ards and Wilson and the application of those decisions to the facts of
Kelley just a year earlier, the Lammers court ignored precedent by
failing to examine those seminal cases as a part of the court's analy-

331. Id. at 393 n.5.
332. Id. at 390, 396.
333. Compare Wilson, 514 U.S. at 930 (determining the common law knock-and-

announce rule was part of the Fourth Amendment reasonableness inquiry), and Rich-
ards, 520 U.S. at 394 (recognizing the need to balance privacy interests with counter-
vailing law enforcement interests), with Lammers, 267 Neb. at 679, 680-92, 676 N.W.2d
at 716, 720-28 (making no mention of the purpose of the rule, examining only law en-
forcement interests, and failing to discuss Lammers' privacy interests).

334. Lammers, 267 Neb. at 689, 676 N.W.2d at 725-26.
335. See generally State v. Lammers, 267 Neb. 679, 676 N.W.2d 716 (2004) (lacking

discussion of Lammers' privacy interests).
336. Compare Wilson, 514 U.S. at 935 (determining the common law favored a pre-

sumption in favor of announcement), and Richards, 520 U.S. at 394 (noting the duty of
a court to determine if the facts justify dispensing with the knock-and-announce rule),
with Lammers, 267 Neb. at 689, 676 N.W.2d at 726 (presuming the reasonableness of a
search pursuant to a warrant).

337. Compare Richards, 520 U.S. at 390, 393 n.5 (cautioning against unduly mini-
mizing significant privacy interests as well as the opportunity to put on clothes or get
out of bed), with Lammers, 267 Neb. at 679, 680-92, 676 N.W.2d at 716, 720-28 (failing
to discuss Lammers' privacy interests or practical concerns despite a warrant executed
early in the morning).
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sis. 3 3 8 Thus, the Lammers court failed to adequately consider the tra-
dition and purposes of the knock and announce rule before
determining the search of Lammers' residence was reasonable. 33 9

Instead, the Supreme Court of Nebraska noted that in Banks, the
United States Supreme Court concluded a fifteen to twenty second de-
lay at midday satisfied the Fourth Amendment.3 40 Unlike Wilson,
where the Court remanded the case to determine if the claimed law
enforcement interests outweighed the presumption in favor of the
knock-and-announce, the Supreme Court of Nebraska simply relied on
the Banks Court's finding of constitutionality without examining the
fundamental privacy interests underlying the knock-and-announce
rule.3 4 1 Despite the Wilson Court's demonstration that the proper in-
quiry required a balance of countervailing interests, the Lammers
court failed to consider Lammers' interests and circumvented the
proper inquiry by comparing only those facts purportedly supporting
exigency in Lammers with the results from Banks.34 2 Though the
Banks Court rejected rigid templates and stressed the importance of
reviewing the totality of the facts of each individual case, the Lam-
mers court applied Banks as a template and relied on the facts found
significant in Banks to the exclusion of facts related to Lammers' pri-
vacy. 34 3 Further, in contrast to Richards, where the Court balanced
law enforcement interests with Richards' privacy interests, in Lam-
mers, the court exclusively focused on the circumstances supporting
the officers' reasonable suspicion of the potential for destruction of

338. Compare State v. Kelley, 265 Neb. 563, 569-72, 658 N.W.2d 279, 286-87 (2003)
(examining in detail the facts and reasoning of Wilson and Richards before examining
the facts of the Kelley search), with Lammers, 267 Neb. at 679, 680-92, 676 N.W.2d at
716, 720-28 (making no mention of Wilson or Richards and the analytical framework
developed in those cases before deciding the search of Lammers' home was
constitutional).

339. See supra notes 313-36 and accompanying text.
340. Lammers, 267 Neb. at 689, 676 N.W.2d at 726.
341. Compare Wilson, 514 U.S. at 937 (remanding the case to determine if claimed

exigencies justified entry), with Lammers, 267 Neb. at 689-91, 676 N.W.2d at 726-27
(noting the Banks Court found the search reasonable and then comparing the facts of
the search of Lammers' house with those found reasonable in Banks).

342. Compare Wilson, 514 U.S. at 937 (remanding the case for additional factual
findings regarding law enforcement interests), with Lammers, 267 Neb. at 689-91, 676
N.W.2d at 726-27 (examining the facts supporting exigency in Banks, such as the size of
the residence, the time of execution, and the disposability of drugs to the exclusion of
Lammers' interests).

343. Compare United States v. Banks, 124 S.Ct. 521, 525, 528 (2003) (rejecting tem-
plates in favor of an examination of the particular facts of each case), with Lammers,
267 Neb. at 679, 680-92, 676 N.W.2d at 716, 720-28 (noting the constitutionality of
Banks and then examining primarily those facts found significant in Banks in Lam-
mers' case while failing to discuss facts related to Lammers' privacy interests).
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drugs.34 4 Unlike Richards, in which the Court weighed law enforce-
ment concerns about safety and the preservation of evidence against
the individual's interests in having an opportunity to comply with the
law, avoid the destruction of their property, and prepare for entry, in
Lammers, the court exclusively focused on the size of the apartment,
the statutory daytime execution, and a general concern drug evidence
could be destroyed. 34 5 Thus, the Lammers court failed to balance the
competing interests underlying the knock-and-announce rule.3 46

The Supreme Court of Nebraska failed to give any weight to Lam-
mers' privacy interests.34 7 The court's analysis ignored the purpose of
the knock-and-announce rule as a means to protect fundamental pri-
vacy interests and allow compliance with the law.3 4 8 The court fo-
cused entirely on claimed exigencies that would permit the police to
enter Lammers' residence unannounced by relying on the officers' tes-
timony they were generally concerned about the possible destruction
of drug evidence. 3 49 Thus, in Lammers, the Supreme Court of Ne-
braska failed to adequately consider individual privacy interests the
Framers of the Constitution found fundamental. 3 50

B. THE SUPREME COURT OF NEBRASKA IMPROPERLY APPLIED THE

REASONABLE SUSPICION TEST By FAILING TO DEMAND

PARTICULAR CIRCUMSTANCES SUPPORTING EXIGENCY

In evaluating whether officers executing the search warrant for
Lammers' residence violated the Fourth Amendment, the Supreme
Court of Nebraska improperly applied the reasonable suspicion
test.35 1 Contrary to the reasonable suspicion standard formulated in
Richards, the court in Lammers did not require a particularized basis
for the officers' suspicions drug evidence might be destroyed. 35 2 The
court effectively reinstated a per se exception for drug cases as long as

344. Compare Richards, 520 U.S. at 391, 393 n.5, 394 (balancing countervailing law
enforcement and privacy interests), with Lammers, 267 Neb. at 691, 676 N.W.2d at 727
(examining only factors supporting officers' claims of exigency).

345. Compare Richards, 520 U.S. at 393 n.5, 394 (officers interests in safety and the
preservation of evidence against significant privacy interests, including the opportunity
to comply with the law, avoid the destruction of their property, and prepare for entry,
with exigencies that developed after recognition), with Lammers, 267 Neb. at 691, 676
N.W.2d at 727 (focusing on the size of the apartment, the statutory daytime execution,
and a general concern drug evidence could be destroyed without mentioning Lammers'
privacy interests).

346. See supra notes 338-41 and accompanying text.
347. See supra notes 320-42 and accompanying text.
348. See supra notes 321-46 and accompanying text.
349. See supra notes 333-45 and accompanying text.
350. See supra notes 321-46 and accompanying text.
351. See infra notes 354-98 and accompanying text.
352. See infra notes 354-59, 374-87 and accompanying text.
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officers delay slightly before breaking into a private residence, be-
cause the court found an exigency based primarily on generalized
concerns.

3 53

1. The Supreme Court of Nebraska Erroneously Relied on
Generalized Concerns Rather than Demanding Particular
Circumstances Supporting Exigency

To explain the proper means for assessing the reasonableness of
searches under the Fourth Amendment following Wilson, the United
States Supreme Court in Richards clarified that the Fourth Amend-
ment would not permit a blanket exception to the knock-and-an-
nounce rule.3 54 The Richards Court noted the general knowledge that
drug cases frequently justify a no-knock entry did not remove the judi-
ciary's responsibility to determine the reasonableness of a police deci-
sion to enter unannounced in a particular case. 3 55 The Richards
Court determined the Fourth Amendment required neutral scrutiny of
the facts and circumstances of each particular case to ensure constitu-
tional compliance. 3 56 The Richards Court determined to justify an
unannounced entry the police must have a reasonable suspicion under
the particular circumstances that waiting longer before entry would
be dangerous, futile, or detrimental to their investigation, such as by
allowing the destruction of evidence.3 5 7 The Richards Court stated
basing the reasonable suspicion standard on the facts specific to an
individual case would properly balance law enforcement interests
with individual privacy interests. 358 The Richards Court applied the
reasonable suspicion standard and determined Richards' apparent
recognition of the officers and the disposability of the drugs justified
the officers' decision to enter Richards' motel room by force without
first announcing themselves. 35 9

Similar to Richards, in Syakhasone v. State of Arkansas,360 the
Court of Appeals of Arkansas noted reasonable suspicion required spe-
cific facts rather than "bare, imaginary, or purely conjectural suspi-
cion."36 1 The court examined the specific facts of the search of

353. See infra notes 354-87 and accompanying text.
354. Richards, 520 U.S. at 387-88.
355. Id. at 394.
356. Id.
357. Id.
358. Id.
359. Id. at 389, 396.
360. 39 S.W.3d 5 (Ark. Ct. App. 2001).
361. Compare Richards, 520 U.S. at 395-96 (requiring particular facts supporting a

reasonable suspicion that drugs would be destroyed), with Syakhasone v. Arkansas, 39
S.W.3d 5, 11 (Ark. Ct. App. 2001) (noting the officers fears of the destruction of evidence
were generalized).
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Syakhasone's residence and noted the lack of any circumstances that
would give the officers reason to believe anyone was destroying evi-
dence or was in possession of a weapon.3 62 The court of appeals de-
cided the police forced entry because of a generalized concern rather
than facts particular to the Syakhasone warrant. 363 The court of ap-
peals determined the circumstances in the case did not justify a rea-
sonable suspicion, which the Fourth Amendment demanded to protect
citizens from unreasonable searches that depend on "unsubstantiated
anxieties" and "baseless suspicions."3 64 Thus, the Syakhasone court
followed Richards and properly applied the reasonable suspicion test
in finding no exigency justifying forced entry.3 65

Also similar to Richards, in State v. Kelley,3 66 the Supreme Court
of Nebraska examined the totality of the circumstances surrounding
the execution of a standard search warrant and concluded there were
sufficient articulable facts to support the executing officers' determi-
nation that continuing to knock and announce would have been futile
or would have inhibited their investigation.3 67 The court analyzed the
parameters for the knock-and-announce rule set by the United States
Supreme Court in Wilson, which announced the constitutional impor-
tance of the rule, and Richards, which rejected blanket exceptions to
the rule and laid out a framework for determining particular excep-
tions. 368 Based on that analysis, the Kelley court specifically noted
reasonable suspicion demanded some minimal level of objective justi-
fication beyond an unparticularized suspicion or hunch. 369 The court
then examined the circumstances relating to the search of Kelley's
residence and determined the situation supported a reasonable suspi-
cion that continued knocking and announcing would be futile or in-
hibit the success of the search based on Ms. Kelley's recognition of the
officers and the potential for the destruction of evidence. 370 Applying
this standard, the court decided ten to fifteen seconds was a reasona-
ble delay because Kelley's wife had identified the police through a win-
dow near the door, looked excited and left, and the commotion inside
the house the officers heard following her apparent retreat could have

362. Syakhasone, 39 S.W.3d at 11.
363. Id.
364. Id.
365. See supra notes 354-64 and accompanying text.
366. 265 Neb. 563, 658 N.W.2d 279 (2003).
367. Compare Richards, 520 U.S. at 396 (noting the suspect's recognition of the of-

ficers and the disposability of the drug evidence) with Kelley, 265 Neb. at 574, 658
N.W.2d at 289 (noting the suspect's wife's recognition of the officers and the potential
for the destruction of drug evidence).

368. Id. at 569-72, 658 N.W.2d at 286-87.
369. Id. at 573-74, 658 N.W.2d at 289.
370. Id. at 574-75, 658 N.W.2d at 289.
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reasonably been the destruction of drug evidence. 3 7 1 Based on the to-
tality of the circumstances of the particular case, the Kelley court con-
cluded the officers reasonably could infer they had been refused
admittance and waiting longer would have been futile, or resulted in
the loss of evidence. 37 2 Thus, the Kelley court followed Richards by
relying on facts specific to Kelley's case. 3 73

Contrary to the reasonable suspicion standard formulated by the
United States Supreme Court, and unlike the courts in Richards,
Banks, Syakhasone and Kelley, the Supreme Court of Nebraska in
Lammers relied on officers' generalized concerns as a justification for
forced entry, rather than the facts particular to Lammers' case. 3 74

The Lammers court relied on officers' generalized concerns about the
destruction of evidence to find exigency in the form of the imminent
destruction of drug evidence. 3 7 5 The officers who executed the war-
rant on Lammers' residence testified their concerns regarding the de-
struction of drugs were not based on the investigation of Lammers. 37 6

In fact, Officer Wimer stated because people in past cases had flushed
evidence down the toilet, he felt he had waited long enough. 37 7 Fur-
thermore, Officer Wimer testified the size of the house had no bearing
on the forced entry, because the officers chose in advance to wait only
eight seconds before arriving at Lammers' residence. 378 Though the
Richards Court clarified the Constitution would not allow a blanket
exception to the knock-and-announce rule based on the disposability
of drugs, the court in Lammers relied on Officer Wimer's concerns
which were based on past cases and not the facts of Lammers' case
specifically, that a longer wait would result in the destruction of drug
evidence to support a finding of exigency.3 79 Thus, in Lammers, the

371. Id. at 574, 658 N.W.2d at 289.
372. Id. at 575, 658 N.W.2d at 289.
373. See supra notes 354-359, 366-72 and accompanying text.
374. Compare Richards, 520 U.S. at 396 (requiring particular facts, such as the sus-

pects' recognition of officers and disposability of drugs before finding exigency), and
Banks, 124 S.Ct. at 525 (demanding case by case determination of exigency and noting
particular facts justifying entry), and Syakhasone, 39 S.W.3d at 11 (noting no mention
of concern for the destruction of evidence in the officers testimony and deciding officers'
concerns of destruction of drugs were generalized), and Kelley, 265 Neb. at 573-75, 658
N.W.2d at 289 (demanding articulable facts supporting exigency, such as the suspect's
wife identifying police and retreating from the door), with Lammers, 267 Neb. at 683-84,
691-92, 676 N.W.2d at 722, 726-27 (relying on officers' generalized concerns about the
disposability of drug evidence in finding exigency which justified forced entry).

375. Lammers, 267 Neb. at 683-84, 691-92, 676 N.W.2d at 722, 726-27.
376. Reply Brief of Appellant at 2, State v. Lammers, 267 Neb. 679, 676 N.W.2d 716

(2004) (No. A-02-001206).
377. Id.
378. Brief of Appellant at 7, State v. Lammers, 267 Neb. 679, 676 N.W.2d 716 (2004)

(A-02-001206).
379. Compare Richards, 520 U.S. at 388 (clarifying the Fourth Amendment would

not permit a blanket exception for drug cases), with Lammers, 267 Neb. at 683-84, 691-
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Supreme Court of Nebraska erroneously applied the test for reasona-
bleness by using the officers' past experience rather than particular
concerns in Lammers' case and effectively reinstated a blanket excep-
tion for drug cases.38 0

Furthermore, unlike Kelley, in which the court noted the officers
had been identified, which changed the circumstances of the warrant,
the officers in Lammers offered no testimony indicating Lammers had
seen the officers. 38 Further dissimilar to Kelley, where the court
noted Ms. Kelley's apparent recognition of the officers and retreat
from the door, in Lammers the officers testified they heard nothing in
the house following the knock and offered no testimony indicating
Lammers had seen the officers or was even home.38 2 Unlike Kelley in
which the court noted the apparent recognition was followed by a com-
motion which could have been the destruction of evidence, in Lammers
the officers offered no testimony of a particular concern that Lammers
would destroy evidence or any other factual basis for their concern
specific to the search of Lammers' residence.38 3 Rather, Officer Wi-
mer stated because people in past cases had flushed evidence down
the toilet, he felt the eight-second wait was sufficient.38 4 Similar to
Syakhasone where the court noted officers could point to no particular
circumstances supporting exigency, the officers in Lammers testified
they heard no noise in the apartment indicating an exigency and testi-
fied to no specific basis for believing Lammers was destroying evi-
dence. 38 5 But unlike Syakhasone where the court determined the
circumstances in the case did not justify forced entry because reasona-
ble suspicion required specific facts and the officers' concerns in that
case were based on general experience, the Lammers court determined

92, 676 N.W.2d at 722, 726-27 (relying on testimony officers were generally concerned
drugs could be destroyed as a factor supporting exigency).

380. See supra notes 354-79 and accompanying text.
381. Compare Kelley, 265 Neb. at 574, 658 N.W.2d at 289 (noting Kelley's wife's

apparent recognition of the officers), with Lammers, 267 Neb.at 679, 680-92, 676
N.W.2d at 716, 720-28 (noting officers' testimony that they heard no activity inside the
house and making no mention of any indication the officers were recognized).

382. Compare Kelley, 265 Neb. at 574, 658 N.W.2d at 289 (noting Kelley's wife's
apparent recognition of the officers and subsequent retreat from the door), with Lam-
mers, 267 Neb. at 683-84, 676 N.W.2d at 722 (noting officers' testified to hearing no
activity inside the residence following the knock).

383. Compare Kelley, 265 Neb. at 574, 658 N.W.2d at 229 (noting the commotion
could reasonably indicate the possible destruction of evidence), with Lammers, 267 Neb.
at 683-84, 690, 676 N.W.2d at 722, 727 (relying on testimony officers were generally
concerned drugs could be destroyed).

384. Lammers, 267 Neb. at 683-84, 690, 676 N.W.2d at 722, 727.
385. Compare Syakhasone, 39 S.W.3d at 10 (noting officers offered no testimony of

specific concerns of exigency), with Lammers, 267 Neb. at 679, 680-92, 676 N.W.2d at
716, 720-28 (making no reference to testimony regarding specific concerns and noting
officers heard no activity in the house, but characterizing the absence of noise as a lack
of response).
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officers' generalized concerns supported a reasonable suspicion of exi-
gency.38 6 Thus, in Lammers, the Supreme Court of Nebraska improp-
erly applied the reasonable suspicion test by relying on officers'
generalized concerns and failing to find the specific circumstances in
Lammers lacked the particularized concerns that would support a
finding of exigency. 38 7

2. The Supreme Court of Nebraska Improperly Applied the
Reasonable Suspicion Test by Employing the Decision in
Banks as a Template

In Banks, the United States Supreme Court rejected rigid tem-
plates as a means of determining reasonableness in favor of the total-
ity of the circumstances in each case. 38 8 The Court noted reasonable
suspicion depended on the facts of each case because the facts vary
considerably and a detail important in one case may be irrelevant in
another. 38 9 The Banks Court clarified the factual considerations the
Court relied on were significant, but not dispositive.390 The Court
specifically noted the significant circumstances in Banks were the ar-
rival of the police during the day when anyone inside would have been
awake and moving around, and the sufficiency of fifteen to twenty
seconds for someone in that position to get to the kitchen and start
flushing the drugs.39 1 The Banks Court then determined that though
the call in Banks was a "close one," the risk of disposability by a
known drug dealer with relatively quick access to a sink or commode
supported officers' reasonable suspicion of exigency. 39 2

In Lammers, the Supreme Court of Nebraska reasoned certain
factors supported officers' reasonable suspicion of exigency. 39 3 Specif-
ically, the court noted that: (1) officers served the warrant during stat-
utory daylight hours at 7:10 a.m.; (2) Lammers' residence was a small
house and that Lammers could have moved easily to destroy drugs; (3)
the police were concerned about the destruction of evidence; and (4)
the officers knocked a second time with no response.3 94 Despite the

386. Compare Syakhasone, 39 S.W.3d at 11 (deciding officers generalized concerns
did not support a reasonable suspicion of exigency) with Lammers, 267 Neb. at 683-84,
691-92, 676 N.W.2d at 722, 727-28 (stating Officer Wimer testified he was generally
concerned a longer wait would result in the destruction of drug evidence but deciding a
reasonable suspicion of exigency in the form of the imminent destruction of evidence
justified officers' forced entry).

387. See supra notes 354-86 and accompanying text.
388. Banks, 124 S.Ct. at 523, 525.
389. Id. at 525.
390. Id. at 527.
391. Id.
392. Id. at 526, 527, 529.
393. Lammers, 267 Neb. at 691-92, 676 N.W.2d at 727-28.
394. Id. at 691, 676 N.W.2d at 727.
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Banks Court's rejection of templates and instructions that reasonable
suspicion demanded a case-specific analysis, the Lammers court used
Banks as a template and examined almost exclusively the facts in
Lammers using the facts the Banks Court found significant. 39 5 Un-
like Banks where the Court decided reasonable suspicion demanded
analysis of the totality of the circumstances because the significant
facts are different in each case, the Lammers court largely based its
decision on only the facts found significant in Banks, without examin-
ing other circumstances. 39 6 Specifically, unlike Banks, in which the
evidence indicated Banks was selling cocaine from his apartment, in
Lammers, the facts known to police did not particularly suggest Lam-
mers was a sophisticated dealer, but just as easily suggested Lam-
mers to be an unsophisticated consumer. 39 7 The court relied on Banks
as a template rather than comprehensively examining the particular
circumstances surrounding the search of Lammers' residence, thereby
improperly applying the reasonable suspicion test.398

Applied properly, the reasonable suspicion test adopted by the
United States Supreme Court in Richards demands particularized ev-
idence of exigency based on the facts in an individual case as a means
to protect the individual's liberty interest under the Fourth Amend-
ment.3 9 9 Contrary to the reasonable suspicion standard, in Lammers,
the Supreme Court of Nebraska found an exigency based primarily on
officers' generalized concerns about the disposal of drug evidence. 400

In addition, though the Banks Court rejected templates as inadequate,
the Lammers court improperly used Banks as a template rather than
considering all of the circumstances relevant to the search of Lam-
mers' residence. 40 1 By failing to require particular facts indicating
that Lammers would destroy evidence, the court improperly applied
the reasonable suspicion test and reached an incorrect result.40 2 As

395. Compare Banks, 124 S.Ct. at 525, 528 (rejecting a categorical approach for a
particularized analysis because facts vary considerably and a detail important in one
case may be irrelevant in another), with Lammers, 267 Neb. at 689-91, 676 N.W.2d at
726-27 (noting the constitutionality of Banks and then examining primarily those facts
found significant in Banks, effectively using the decision as a template).

396. Compare Banks, 124 S.Ct. at 525, 528 (treating reasonableness as a function of
the particular facts of each case), with Lammers, 267 Neb. at 689, 691, 676 N.W.2d at
726, 727 (examining only those facts found significant in Banks reasonableness
determination).

397. Compare Banks, 124 S.Ct. at 523 (noting the information police had indicated
Banks was selling cocaine), with Lammers, 267 Neb. at 695, 676 N.W.2d at 729-30 (Ger-
rard, J., dissenting ) (noting the evidence police had did not necessarily indicate Lam-
mers was a dealer).

398. See supra notes 393-97 and accompanying text.
399. See supra notes 354-73, 388-92 and accompanying text.
400. See supra notes 374-87 and accompanying text.
401. See supra notes 393-97 and accompanying text.
402. See supra notes 374-87, 393-97 and accompanying text.
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such, the court effectively reinstated a per se exception to the knock-
and-announce rule in all drug cases, despite the United States Su-
preme Court rejecting a blanket approach as unconstitutional. 40 3

C. THE SUPREME COURT OF NEBRASKA ERRED IN FINDING EXIGENCY

BECAUSE THE CIRCUMSTANCES IN LAMMERS ARE

ROUTINELY PRESENT IN CASES INVOLVING DRUGS

1. Exigent Circumstances Defined

Black's Law Dictionary defines an exigent circumstance as "a sit-
uation that demands unusual or immediate action and that may allow
people to circumvent usual procedures as when a neighbor breaks
through a window of a burning house to save someone inside."40 4 In
Wilson, the United States Supreme Court held the knock-and-an-
nounce rule formed an element of the reasonableness inquiry under
the Fourth Amendment. 40 5 However, the Court noted under certain
circumstances the presumption of announcement would yield to suffi-
cient countervailing interests. 40 6 The Court has recognized three ex-
ceptions to the presumption in favor of knock-and-announce
commonly referred to exigent circumstances.4 0 7 In Richards, the
Court declared that to justify unannounced entry, the police must
have a reasonable suspicion that knocking-and-announcing would be
dangerous, futile, or that to knock-and-announce would inhibit an ef-
fective investigation due to the potential destruction of evidence. 40 8

2. Recognition of Law Enforcement Supporting Exigency

In Lammers, the Supreme Court of Nebraska improperly con-
cluded the circumstances of the execution of the warrant to search
Lammers' residence supported a reasonable suspicion that drug evi-
dence would be destroyed if officers had waited longer before forcing
entry.40 9 In Richards, the United States Supreme Court rejected a
blanket exception to the knock-and-announce rule and determined the
mere presence of drugs was not a sufficient basis for officers' failure to
comply with the rule as required by the Fourth Amendment.4 1 0 After
conducting an investigation that produced substantial evidence that
Richards was dealing drugs out of his motel room, officers attempted
to gain access to Richards' room by posing as maintenance person-

403. See supra notes 354-97 and accompanying text.
404. BLACi's LAw DICTIONARY 260 (8th ed. 2004).
405. Wilson, 514 U.S. at 930.
406. Id. at 935-36.
407. Richards, 520 U.S. at 394.
408. Id.
409. See supra notes 404-08 and infra notes 410-44 and accompanying text.
410. Richards, 520 U.S. at 387-88.
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nel.4 1 1 Officers knocked, and without removing the chain, Richards
opened the door slightly, looked out, and quickly slammed the door
closed.4 12 The Court reasoned the search that occurred after officers
forced the door did not violate the Fourth Amendment because the
totality of the circumstances supported a reasonable suspicion of exi-
gency that waiting any longer after Richards identified the officers
would have risked the destruction of evidence. 4 13 The Court deter-
mined Richards' apparent recognition of the officers, combined with
the disposability of the drugs, justified the officers' decision to enter
Richards' motel room by force. 4 14

Similarly, in Kelley, the Supreme Court of Nebraska determined
exigent circumstances existed which permitted officers executing a
search warrant to force entry into Kelley's residence. 4 15 The court ex-
plained the exigent circumstance in the case was the presence of the
defendant's wife who looked out the window and recognized the depu-
ties.4 1 6 The court determined the apparent detection of the officers by
Kelley's wife amplified the potential for disposal of drug evidence. 4 17

The court also noted the commotion inside the house reasonably could
have been the destruction of drug evidence after Kelley's wife had
identified the officers.4 18 Based on the combination of these factors
facing the officers, the Court concluded the officers reasonably could
infer the occupant had refused the officers admittance and waiting
longer would have been futile, or resulted in the loss of evidence. 4 19

Unlike Richards and Kelley, where the exigency resulted from the
combination of the disposability of drugs with identification by the
suspect and a resulting commotion, the officers in Lammers testified
there was no activity in the house and the officers concerns of dispos-
ability were based on past cases on which the officers had worked.4 20

Furthermore, the officers' interaction with an occupant of the motel

411. Id.
412. Id. at 388.
413. Id. at 395.
414. Id. at 389, 396.
415. Kelley, 265 Neb. at 573-74, 658 N.W.2d at 289.
416. Id. at 574, 658 N.W.2d at 289.
417. Id.
418. Id.
419. Id. at 576, 658 N.W.2d at 290.
420. Compare Richards, 520 U.S. at 388, 396 (combining the suspect's recognition of

officers and slamming the door with the disposability of drugs the suspect was dealing
before finding exigency), and Kelley, 265 Neb. at 574-75, 658 N.W.2d at 289 (finding
exigency because defendant's wife identified police out the window and appeared to re-
treat from the door, followed by a commotion officers heard that could have been the
destruction of drug evidence), with Lammers, 267 Neb. at 691-92, 676 N.W.2d at 727-28,
Brief of Appellant at 7, 9-10. Lammers (No. A-02-001206) (deciding imminent disposal
justified forced entry when warrant for residence of a potential user was served in the
early morning, even though officers testified the size of the house did not matter and
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room in Richards and the apartment in Kelley established that some-
one was present and mobile, a fact not present before the entry into
Lammers' residence. 4 2 1 Richards clarified the Fourth Amendment re-
quired particularized circumstances supporting officers' reasonable
suspicion of exigency in addition to the presence of drugs. 4 22 In Lam-
mers, officers testified to no such justification, but instead relied on
general concerns from past cases; thus the Supreme Court of Ne-
braska erred in finding exigency.4 23

3. Particular Circumstances Increasing the Risk of Destruction
Supporting Exigency

In Lammers, the Supreme Court of Nebraska should have deter-
mined no exigency supported officers forced entry because officers re-
lied on general circumstances common in drug cases, rather than
particular facts requiring immediate or unusual action.4 24 In Banks,
the United States Supreme Court held officers' fifteen to twenty sec-
ond delay satisfied the Fourth Amendment when officers knocked-
and-announced their presence and entered after a reasonable suspi-
cion of exigency had ripened.4 25 The Court clarified the relevant in-
quiry was not the time needed to answer the door, but rather the
exigency claimed, which in Banks was the time needed to dispose of
the drugs.4 26 The Court noted the investigation indicated Banks had
been selling cocaine from his two-bedroom apartment and that the
warrant was served at 2:00 p.m. 42 7 The Court acknowledged the deci-
sion in Banks was a "close one," but determined officers could reasona-
bly suspect Banks would destroy evidence if officers would have
waited longer than fifteen to twenty seconds before forcing entry into
his residence, because a prudent dealer would keep the drugs near a
commode or a sink so they could dispose of them more easily. 428 The
Court then reasoned fifteen to twenty seconds was a reasonable esti-
mation of the time Banks would have needed to get to the kitchen or

officers' concerns regarding the destruction of evidence were general fears based on past
experience).

421. Compare Richards, 520 U.S. at 388, 396 (noting the suspect's interaction with
the officers and apparent recognition of the officers), and Kelley, 265 Neb. at 574-75, 658
N.W.2d at 289 (finding exigency because defendant's wife identified the police out the
window and retreated from the door), with Lammers, 267 Neb. at 683, 684, 676 N.W.2d
at 722 (noting officers heard no activity).

422. Richards, 520 U.S. at 387-88, 394.
423. See supra notes 410-22 and accompanying text.
424. See infra notes 425-34 and accompanying text.
425. Banks, 124 S.Ct. at 523, 529.
426. Id. at 527.
427. Id. at 523.
428. Id. at 526-27.
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bathroom of his small apartment and start flushing the cocaine, put-
ting the drug evidence out of reach of law enforcement.4 2 9

In Lammers, the Supreme Court of Nebraska noted officers exe-
cuted the warrant during statutory daylight hours at 7:10 a.m. and
that Lammers' residence was a small house, which would allow Lam-
mers to move reasonably easily to destroy drugs.4 30 The court further
noted the police were concerned about the destruction of evidence. 43 1

The court determined the totality of the circumstances supported a
reasonable suspicion of exigency in the form of the imminent destruc-
tion and the officers' ten to twelve second wait was sufficient.4 32

Unlike Banks, where the Court noted the time of the search as
being significant because the search occurred during the day when an-
yone inside the apartment would be awake and mobile, increasing the
potential for destruction of evidence, the Lammers court relied on the
statutory definition of 7:10 a.m. as daylight hours, despite the possi-
bility that Lammers would not be awake and mobile at that early
morning hour.4 3 3 Further dissimilar to Banks, where the Court noted
Banks was a suspected dealer and a prudent dealer would keep drugs
by a sink or bathroom to facilitate disposal, the evidence known to the
officers executing the search of Lammers' residence indicated Lam-
mers was just as likely a consumer as a dealer, and was not particu-
larly prudent.4 34 Though the Banks Court determined a fifteen to
twenty second delay, before entering the residence of a dealer during
the day when the suspect's mobility heightened the risk of destruction
of evidence was a close call, the Lammers court analyzed the same
factors and found exigency on less compelling circumstances despite a
shorter time, thus the Supreme Court of Nebraska erred in finding
exigency under the circumstances.4 3 5

429. Id. at 527.
430. Lammers, 267 Neb. at 691, 676 N.W.2d at 727.
431. Id.
432. Id. at 683, 691-92, 676 N.W.2d at 722, 727-28.
433. Compare Banks, 124 S.Ct. at 523, 527 (noting any occupant would be awake

and mobile at 2:00 p.m. increasing the ease with which drugs could be disposed), with
Lammers, 267 Neb. at 691, 676 N.W.2d at 727 (noting 7:00 a.m. was technically
daylight by statute).

434. Compare Banks, 124 S.Ct. at 523, 527 (determining the information known to
police indicated Banks was selling cocaine from his two-bedroom apartment and noting
a prudent dealer will keep drugs near a commode or sink), with Lammers, 267 Neb. at
695, 676 N.W.2d at 729-30 (Gerrard, J., dissenting) (noting the facts known to police did
not suggest Lammers was a dealer, but just as easily suggested Lammers was a con-
sumer, and an imprudent one at that because drug evidence was carelessly left at the
bank).

435. See supra notes 425-34 and accompanying text.
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4. Specific Knowledge of Propensity for Disposal Supporting
Exigency

In Lammers, the Supreme Court of Nebraska improperly found
exigency because officers offered no testimony supporting a height-
ened risk of the destruction of evidence. 436 In United States v.
Markling,4 3 7 the United States Court of Appeals for the Seventh Cir-
cuit properly applied the reasonable suspicion standard developed in
Richards and determined the totality of the circumstances surround-
ing the execution of a search warrant supported the reasonableness of
a seven-second delay before forcing entry.4 38 The Seventh Circuit
stated the investigation by Rock County, Wisconsin narcotics officers
indicated Markling was dealing cocaine out of his motel room.4 39 The
Seventh Circuit also noted two women who had just purchased drugs
from Markling and just left Markling's room told officers that
Markling was "extremely paranoid" and would flush the remaining
drugs if he became suspicious. 440 The Seventh Circuit reasoned the
combination of these factors allowed officers to reasonably conclude
Markling would not open the door.4 4 1

In Lammers, the Supreme Court of Nebraska noted the apparent
approval with which the Banks Court cited a finding of exigency based
on a seven-second delay in Markling, using the decision in Markling
as support for a shorter wait in Lammers' case.4 42 However, unlike
Markling, where police knew Markling was a suspected dealer and
was present and awake, in Lammers officers testified they heard no
activity from inside Lammers' house and offered no testimony indicat-
ing anyone was present, much less awake for the early morning
search.4 43 Equally dissimilar to Markling where the police acted on a
specific tip from informants who had just left the room that evidence
was likely to be destroyed, in Lammers, the police had only genera-
lized concerns that evidence could be destroyed because suspects in

436. See infra notes 437-44 and accompanying text.
437. 7 F.3d 1309 (7th Cir. 1993).
438. Compare Richards, 520 U.S. at 394 (requiring reasonable suspicion of exigent

circumstances based on particular facts indicating that compliance with the knock-and-
announce rule would be dangerous, futile or inhibit effective investigation), with United
States v. Markling, 7 F.3d 1309, 1318, 1319 (7th Cir. 1993) (examining the totality of
the circumstances of Markling's case for particular facts, beyond the presence of drugs
alone, supporting a reasonable suspicion of exigency).

439. Markling, 7 F.3d at 1311.
440. Id. at 1312.
441. Id. at 1318.
442. Lammers, 267 Neb. at 691, 676 N.W.2d at 727.
443. Compare Markling, 7 F.3d at 1312 (noting informants purchased cocaine from

Markling just an hour before the execution of the warrant at 6:00 p.m.) with Lammers,
267 Neb. at 679, 680-92, 676 N.W.2d at 716, 720-28 (making no mention of any of testi-
mony regarding presence of anyone inside Lammers' home).
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past cases had flushed evidence down the toilet.44 4 Because the police
officers executing the warrant on Lammers' house had no specific
knowledge indicating a heightened risk of disposability of drugs not
present in nearly all drug cases, the Supreme Court of Nebraska in-
correctly weighted the officers' generalized testimony and erred in
finding a reasonable suspicion of exigency that supported forced
entry.

4 45

Prior cases establish that the presence of contraband alone is in-
sufficient to create exigent circumstances justifying non-compliance
with the knock-and-announce rule.4 46  Unlike Richards, Banks,
Markling, and Kelley, which required specific facts creating exigency
beyond the mere presence of disposable controlled substances, the Su-
preme Court of Nebraska in Lammers found exigency largely based on
the presence of contraband alone. 44 7 Though still a significant factor,
the disposability of controlled substances must be combined with
other circumstances known to the officers at the time of entry and spe-
cific to the search being challenged to justify officers' reasonable suspi-
cion of exigency.4 48 In order to counterbalance the significant weight
of individual privacy interests protected by the Fourth Amendment,
police officers executing a warrant must demonstrate particular facts
that establish countervailing law enforcement interests sufficient to
justify an intrusion on private citizens' fundamental rights.44 9 In
Lammers, the Supreme Court of Nebraska found exigency on little

444. Compare Markling, 7 F.3d at 1312 (noting informants specifically advised po-
lice Markling was paranoid and likely to flush the drugs if he became suspicious), with
Lammers, 267 Neb. at 683-84, 676 N.W.2d at 722 (stating Officer Wimer testified he
was generally concerned a longer wait would result in the destruction of drug evidence).

445. See supra notes 437-44 and accompanying text.
446. See supra notes 404-44 and accompanying text and infra note 447 and accom-

panying text.
447. Compare Richards, 520 U.S. at 388, 396 (combining the suspect's recognition of

officers and slamming the door with the disposability of drugs the suspect was dealing
before finding exigency), and Banks, 124 S.Ct. at 523, 527 (finding a prudent dealer
would keep drugs near bathroom or kitchen and that Banks would have been awake
and mobile because the warrant was served at 2:00 p.m. allowing him to move to dis-
pose of the drugs in his small apartment), and Markling, 7 F.3d at 1311, 1312, 1318
(noting Markling was a dealer, the motel room was small, no noise prevented hearing
the announcement, two women had just purchased drugs and indicated Markling was
awake and would flush the remaining drugs if he became suspicious), and Kelley, 265
Neb. at 574-75, 658 N.W.2d at 289 (finding exigency because defendant's wife identified
police out the window and appeared to retreat from the door, followed by a commotion
officers heard that could have been the actual destruction of the drug evidence), with
Lammers, 267 Neb. at 691-92, 676 N.W.2d at 727-28, Brief of Appellant at 7, 9-10. Lam-
mers (No. A-02-001206) (deciding imminent disposal justified forced entry when war-
rant for residence of a potential user was served in the early morning, and officers
testified the size of the house did not matter and officers concerns regarding the de-
struction of evidence were general fears based on past experience).

448. See supra notes 325-32, 404-44 and accompanying text..
449. See supra notes 320-24, 354-87 and accompanying text.
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more than officers' generalized concerns that drugs might be de-
stroyed and other factors almost universally present in drug cases. 4 50

By finding exigency based on facts universally present in drug cases,
the Lammers court effectively reinstated the blanket exception to the
knock-and-announce rule, provided officers make a pro forma
announcement.

45 1

D. THE SUPREME COURT OF NEBRASKA IMPROPERLY LOWERED THE

TIME FOR ENTRY BECAUSE THE BANKs COURT'S

CHARACTERIZATION OF THE DECISION AS A CLOSE

CALL EFFECTIVELY SET THE STANDARD FOR

CASES WITH No HEIGHTENED EXIGENCY

In Lammers, the Supreme Court of Nebraska erroneously lowered
the reasonable wait for forced entry under circumstances less compel-
ling than Banks.45 2 Even though the Banks Court determined the
reasonableness of a fifteen to twenty second delay was a close call, the
Lammers court found a ten to twelve second delay reasonable without
demanding a greater exigency. 45 3 In Banks, a unanimous Court held
the execution of a warrant following a fifteen to twenty second wait
after officers had knocked-and-announced their presence before forci-
bly entering a private apartment satisfied the Fourth Amendment.4 54

The Court clarified the relevant inquiry was not the time needed to
get to the door, but rather the exigency claimed, which in Banks was
the time needed to dispose of the cocaine. 45 5 The Court determined
the imminent disposal of drugs, rather than travel time to the door
was the relevant factor, and because the bathroom and kitchen are
usually at the interior of the home, there was no justification for giv-
ing the owner of a mansion more time than the owner of an apart-
ment.4 56 The Court acknowledged the decision in Banks was a close
one, but determined officers could reasonably suspect Banks would de-
stroy evidence if officers would have waited longer before forcing entry
into his residence, because a prudent dealer would keep drugs near a
commode or sink.4 57 The Court then reasoned fifteen to twenty
seconds was a reasonable estimation of the time Banks would have
needed to get to the kitchen or bathroom and start flushing the co-

450. See supra notes 374-444 and accompanying text.
451. See supra notes 354-403 and accompanying text.
452. See infra notes 454-69 and accompanying text.
453. See infra notes 460-67 and accompanying text.
454. Banks, 124 S.Ct. at 523.
455. Id. at 527.
456. Id.
457. Id. at 526-27.
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caine, putting it out of reach of law enforcement. 4 58 However, the
Court conceded that in a case with no reason to suspect immediate
risk of frustration or futility in the officers waiting, the reasonable
time to wait may be longer, allowing the party time to answer the
door.

4 5 9

Just as in Banks, the officers in Lammers claimed the potential
destruction of drug evidence created an exigency justifying forced en-
try.4 60 Further, both courts noted the ease with which a party could
have moved through the residences to destroy drugs. 46 1 Like Banks,
who lived in a small two-bedroom apartment, Lammers lived in a
small, two-bedroom house with a living room, kitchen and base-
ment. 46 2 In Banks, the Court noted Banks was a suspected dealer and
a prudent dealer would keep drugs by a sink or bathroom to facilitate
disposal. 46 3 In contrast to Banks, in Lammers, the evidence did not
suggest Lammers was a dealer and just as easily suggested he was an
unsophisticated consumer.46 4 Also unlike Banks, in which the Court
noted the 2:00 p.m. execution of the warrant was significant because
the search occurred during the day when anyone inside the apartment
would be awake or mobile, increasing the potential for destruction of
evidence, officers executed the warrant on Lammers' residence at 7:10
a.m. when it was less likely Lammers would be awake or mobile. 46 5

Though the Banks Court stated the travel time to the door was irrele-
vant in a case where officers claimed exigency, the Lammers court
cited other decisions in which the courts found shorter waiting periods

458. Id. at 527.
459. Id. at 528.
460. Compare Banks, 124 S.Ct. at 527 (noting the exigency that mattered in Banks

was the opportunity to get rid of cocaine), with Lammers, 267 Neb. at 691-92, 676
N.W.2d at 727-28 (deciding the relevant exigency was the imminent destruction of drug
evidence).

461. Compare Banks, 124 S.Ct. at 527 (stating a suspect could move to the bathroom
or kitchen to start flushing the cocaine), with Lammers, 267 Neb. at 691, 676 N.W.2d at
727 (stating a person could move reasonably quickly in a small house to destroy drug
evidence).

462. Compare Banks, 124 S.Ct. at 527 n.6 (noting Banks' apartment was small),
with Lammers, 267 Neb. at 691, 676 N.W.2d at 727 (noting the evidence showed Lam-
mers' residence was a small house).

463. Banks, 124 S.Ct. at 523, 527.
464. Compare Banks, 124 S.Ct. at 523, 527 (determining the information known to

police indicated Banks was selling cocaine from his two-bedroom apartment and noting
a prudent dealer will keep drugs near a commode or sink), with Lammers, 267 Neb. at
695, 676 N.W.2d at 729-30 (Gerrard, J., dissenting) (noting the facts known to police did
not suggest Lammers was a dealer, but just as easily suggested Lammers was a
consumer).

465. Compare Banks, 124 S.Ct. at 523 (noting any occupant would be awake and
mobile at 2:00 p.m. increasing the ease with which drugs could be disposed), with Lam-
mers, 267 Neb. at 691, 676 N.W.2d at 727 (noting 7:00 a.m. was technically daylight by
statute).
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reasonable as tacit support for lowering the required wait, despite
those courts having decided those cases before Banks clarified the rel-
evant inquiry. 466

Though officers in Lammers claimed the same exigency as those
in Banks and the facts in Lammers were less indicative of the immi-
nent disposal of drugs, the court ignored the Banks Court's determina-
tion that a fifteen to twenty second delay was a close call and lowered
the reasonable delay to ten to twelve seconds. 46 7 The Banks Court
stated because the kitchen and bathroom are usually at the interior of
the home, there was no justification for giving the resident of a man-
sion more time than the resident of an apartment.4 68 By its decision,
the Banks Court established a means for applying the reasonableness
standard to the amount of time police serving a warrant must wait
after a knock-and-announce in cases with the same claimed exi-
gency. 46 9 However, in Lammers, the Supreme Court of Nebraska ig-
nored the Banks Court's reasoning and shortened the time for
exigency to mature, without any fact in Lammers supporting greater
exigency. 4 70 Thus, the Supreme Court of Nebraska improperly low-
ered standard of reasonableness on less compelling facts. 47 1

In Lammers, the Supreme Court of Nebraska improperly lowered
the reasonable wait for forced entry following a knock-and-an-
nounce. 47 2 By characterizing the decision as a close call, the Banks
Court established fifteen to twenty seconds as the minimum amount
of time officers must wait in cases where the claimed exigency was the
disposal of drugs, unless particular facts suggest heightened exi-
gency.4 73 However, despite less compelling facts, the Lammers court
reduced the required wait to ten to twelve seconds without any fact in

466. Compare Banks, 124 S.Ct. at 527 (stating the relevant inquiry was the exi-
gency claimed, not the travel time to the door), with Lammers, 267 Neb. at 690, 691, 676
N.W.2d at 726-27 (noting shorter times determined before the Banks Court clarified the
standard).

467. Compare Banks, 124 S.Ct. at 527 (finding a fifteen to twenty second wait a
close call, but reasonable because a prudent dealer would keep drugs near bathroom or
kitchen and Banks would have been awake and mobile because the warrant was served
at 2:00 p.m. allowing him to move to dispose of the drugs in his small apartment), with
Lammers, 267 Neb. at 691-92, 676 N.W.2d at 727-28, Brief of Appellant at 7, 9-10, Lam-
mers (No. A-02-001206) (deciding imminent disposal justified forced entry after a ten to
twelve second wait when warrant for residence of a potential user was served in the
early morning, and officers testified the size of the house had no bearing on the search
and officers' concerns regarding the destruction of evidence were general fears based on
past experience).

468. Banks, 124 S.Ct. at 524, 527.
469. Banks, 124 S.Ct. at 524.
470. See supra notes 460-67 and accompanying text.
471. See supra notes 454-69 and accompanying text.
472. See supra notes 458-69 and accompanying text.
473. See supra notes 454-59 and accompanying text.
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Lammers supporting greater exigency.4 74 Therefore, the Lammers
court improperly lowered the amount of time officers must wait before
forcing entry.4 7 5

E. THE SUPREME COURT OF NEBRASKA UNDERMINED THE KNOCK-

AND-ANNOUNCE RULE By CONCEDING THE DETERMINATION OF

REASONABLENESS TO LAW ENFORCEMENT OFFICERS IN THE FIELD

1. The Supreme Court of Nebraska Incorrectly Found Exigent
Circumstances Developed Subsequent to the Knock-and-Announce
Because the Circumstances Facing Officers at Lammers' Door
Were Unchanged from Those Present When Officers Obtained
the Warrant

In Lammers, the Supreme Court of Nebraska erred by deciding an
exigency developed subsequent to the knock-and-announcement at
Lammers' door. 4 76 As such, the decision in Lammers undermined the
knock-and-announce rule and effectively reinstated a blanket excep-
tion in drug cases. 4 77 In Nebraska Revised Statutes section 29-411
the legislature codified the common law knock-and-announce rule and
set guidelines for the execution of search warrants. 47 8 Under the pro-
visions of the statute, officers may forcibly enter only if they are re-
fused admittance after announcing their presence and purpose. 47 9

The statute also allows officers to enter without notice if the judge or
magistrate issuing the warrant deems a no-knock warrant appropri-
ate under the circumstances. 4 80 The legislature added this no-knock
provision to assist law enforcement in cases in which the destruction
of drug evidence was a concern. 48 1

In Kelley, the Supreme Court of Nebraska incorporated Richards'
exceptions to the knock-and-announce rule when compliance would be
futile, dangerous, or inhibit the effective investigation of the crime. 48 2

In Richards, the Court rejected a blanket exception to the knock-and-
announce rule and stressed the importance of neutral judicial scrutiny
of police decisions not to knock-and-announce. 48 3 The Richards Court
cited with approval Nebraska's no-knock provision for those occasions
when officers demonstrate a reasonable suspicion before getting the

474. See supra notes 460-65 and accompanying text.
475. See supra notes 454-69 and accompanying text.
476. See infra notes 482-90 and accompanying text.
477. See infra notes 478-90 and accompanying text.
478. NEB. REV. STAT. § 29-411 (Reissue 1995).
479. Id.
480. Id.
481. Floor Debate on L.B. 77, Neb. Unicameral, 75th Sess. 208 (Feb. 17, 1965)

(statement of Sen. Mahoney).
482. Kelley, 265 Neb. at 570-72, 658 N.W.2d at 286-87.
483. Richards, 520 U.S. at 388, 394.
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warrant, but noted that a magistrate's prior decision not to grant a no-
knock warrant was not dispositive, because exigencies could occur at
the door. 48 4 The Court then determined Richards' apparent recogni-
tion of the officers combined with the disposability of drugs justified
the officers' decision to force entry.48 5

Unlike Richards where the officers sought a no-knock warrant,
the officers in Lammers never requested a no-knock warrant though
Nebraska Revised Statutes section 29-411 provided that option.4 8 6

Also contrary to Richards, in which a failed attempt to gain entry and
Richards' consequent recognition of the officers dramatically changed
the circumstances, the officers in Lammers encountered no exigent
circumstances at Lammers' door, which were not present or foresee-
able at the time the officers requested the warrant.48 7 The court de-
termined under the facts of Lammers an exigency in the form of the
imminent destruction of drugs developed subsequent to the knock-
and-announce, but did not elaborate about which circumstance
changed to support the exigency.488

Generally, officers may forcibly enter only if they are refused ad-
mittance after announcing their presence and purpose. 4 9 However, if
a magistrate or judge determines a no-knock warrant is justified or
circumstances change to create the exigency on the scene, officers may
enter unannounced. 4 90 In Lammers, officers sought only a knock-and-
announce warrant from the judge without offering any evidence to
support a no-knock warrant, and no exigency developed at the
scene.49 1 Thus, in Lammers, the Supreme Court of Nebraska erred in
finding a post-knock exigency justified forced entry because under Ne-
braska Revised Statutes section 29-411 officers were obliged to wait
for a refusal of admittance before ramming the door.4 9 2

484. Id. at 395-96, 396 n.7.
485. Id. at 396.
486. Compare Richards, 520 U.S. at 395 (noting officers requested a no-knock war-

rant, but the magistrate deleted those sections), with Lammers, 267 Neb. at 691, 676
N.W.2d at 727 (noting the warrant at issue was a knock-and-announce warrant as con-
trasted with a no-knock warrant).

487. Compare Richards, 520 U.S. at 395-96 (noting Richards' apparent recognition
of the officers could not have been anticipated by the magistrate who struck the no-
knock provisions of the warrant), with Lammers, 267 Neb. at 683-84, 691, 676 N.W.2d
at 722, 727 (noting the evidence showed the residence to be a small house, officers were
generally concerned about the destruction of evidence and officers knocked twice in ten
to twelve seconds without response).

488. See State v. Lammers, 267 Neb. 679, 676 N.W.2d 716 (2004) (for lack of discus-
sion about a changed circumstance supporting an exigency that developed subsequent
to the knock-and-announce).

489. NEB. REV. STAT. § 29-411 (Reissue 1995).
490. Id.
491. See supra notes 482-90 and accompanying text.
492. See supra notes 478-90 and accompanying text.
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2. The Supreme Court Underestimated the Importance of Judicial
Review and Erroneously Conceded the Determination of
Reasonableness to Law Enforcement Officers
in the Field

By conceding the determination of reasonableness of the search to
officers in the field, the Supreme Court of Nebraska effectively created
a bypass of judicial review and undermined the knock-and-announce
rule.4 93 In Nebraska Revised Statutes section 29-411 the legislature
codified the knock-and-announce rule and established the procedure
by which the police obtain a no-knock warrant if a judge determines
the circumstances justify an unannounced entry.4 94 In amending 29-
411 to include this no-knock provision, the legislature noted the judici-
ary's role as a safeguard against misuse of the authority to enter with-
out a proper announcement. 49 5

Courts have traditionally been the arbiters of whether police of-
ficers have acted reasonably.4 96 In fact, in Wilson, the United States
Supreme Court specifically charged the lower courts with determining
when an unannounced search was reasonable. 4 97 The Richards Court
stressed the importance of the neutral scrutiny of a reviewing court in
assessing officers' reasonableness, but stated no-knock provisions
might be reasonable if the officers could demonstrate to a magistrate
in advance that an unannounced entry would be appropriate. 4 98 The
Richards Court declared courts have the duty to determine whether
the facts and circumstances of the particular entry justify dispensing
with the knock-and-announce rule. 49 9 Unlike Wilson and Richards,
where the Court stressed the importance of judicial oversight of the
searching officers, the Supreme Court of Nebraska circumvented this
crucial responsibility by presuming the officers' search of Lammers'
residence was reasonable and requiring Lammers to demonstrate to
the contrary.50 0 By shifting the burden to Lammers, the Lammers
court effectively conceded the determination of reasonableness to law
enforcement.

50

493. See infra notes 494-524 and accompanying text.
494. NEB. REV. STAT. § 29-411 (Reissue 1995).
495. Introducer's Statement of Purpose for L.B. 77, Neb. Unicameral, 75th Sess. 1, 3

(Feb. 2, 1965).
496. Hemmens, 66 UMKC L. REV. at 588.
497. Wilson, 514 U.S. at 936.
498. Richards, 520 U.S. at 394, 396 n.7.
499. Id. at 394.
500. Compare Wilson, 514 U.S. at 936 (charging the lower courts with determining

reasonableness of officers' actions), and Richards, 520 U.S. at 394 (noting the duty of a
court to determine if the facts justify dispensing with the knock-and-announce rule),
with Lammers, 267 Neb. at 689, 676 N.W.2d at 726 (presuming the reasonableness of a
search pursuant to a warrant).

501. See supra notes 496-500 and accompanying text.
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In United States v. Scroggins,50 2 the United States Court of Ap-
peals for the Eighth Circuit analyzed the standard governing no-
knock warrants and judicial review following Wilson and Richards.50 3

The Eighth Circuit determined the existence of two situations in
which knock-and-announce challenges arise. 50 4 The Eighth Circuit
explained one situation arises in those cases where officers have antic-
ipated exigent circumstances and sought pre-approval from a judicial
authority by obtaining a no-knock warrant.50 5 The Eighth Circuit fur-
ther explained a second situation occurs when the police get a regular
warrant and later determine to enter without knocking. 50 6 Based on
this determination, the Eighth Circuit stated if officers were aware of
exigent circumstances before the search, seeking prior approval from
a neutral judge before officers intrude on an individual's privacy bet-
ter served the Fourth Amendment. 50 7

Consistent with Scroggins' delineation of two situations in which
knock-and-announce challenges arise, the Supreme Court of Nebraska
in Lammers noted the warrant was a knock-and-announce warrant, as
opposed to a no-knock warrant.50 8 However, unlike Scroggins, where
the Eighth Circuit examined Wilson and Richards to establish the pa-
rameters the knock-and-announce rule, the Lammers court failed to
adequately consider Wilson and Richards, instead using Banks as a
template. 50 9 Despite the legislature's understanding that an officer
proposing to dispense with the knock-and-announce rule assumed the
burden of proof, the Lammers court shifted the burden of protecting
his fundamental privacy rights to Lammers. 5 10 Therefore, while the
Eighth Circuit determined the Fourth Amendment required officers to
make the same showing to a judicial authority to justify dispensing

502. 361 F.3d 1075 (8th Cir. 2003).
503. United States v. Scroggins, 361 F.3d 1075, 1081 (8th Cir. 2004).
504. Scroggins, 361 F.3d at 1081-82.
505. Id. at 1082.
506. Id. at 1081-82.
507. Id. at 1082.
508. Compare Scroggins, 361 F.3d at 1081-82 (dividing search challenges into two

situations: standard knock-and-announce and no-knock), with Lammers, 267 Neb. at
691, 676 N.W.2d at 727 (noting the warrant at issue was a knock-and-announce war-
rant as opposed to a no-knock warrant).

509. Compare Scroggins, 361 F.3d at 1081-82 (determining the standard for dis-
pensing with the knock-and-announce rule after examining Wilson and Richards), with
Lammers, 267 Neb. at 679, 680-92, 676 N.W.2d at 716, 720-28 (deciding the forced entry
into Lammers' residence was constitutional without any reference to Wilson or
Richards).

510. Compare Hearing on L.B. 77 Before the Comm. On Judiciary, Neb. Unicameral,
75th Sess. 3 (Feb. 2, 1965) (noting officer proposing to dispense with the knock-and-
announce assumed the burden of proven it was justified), with Lammers, 267 Neb. at
689, 676 N.W.2d at 726 (presuming a search conducted pursuant to a warrant was rea-
sonable and placing the burden Lammers to prove the search violated the Fourth
Amendment right to privacy).
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with knock-and-announce as officers must make to obtain a no-knock
warrant, the Lammers court presumed the search of Lammers' resi-
dence was reasonable and placed the burden on Lammers to demon-
strate the search was unreasonable. 5 11 The Lammers court then
determined the forced entry was reasonable despite only a ten to
twelve second wait at 7:10 a.m. based on the officers' general concerns
of the possible destruction of evidence. 5 12 Further dissimilar to Scrog-
gins, in which the Eighth Circuit stressed the constitutional prudence
of prior, neutral judicial approval when practicable, the Lammers
court implicitly deferred the determination of reasonableness to the
officers in the field to find a ten to twelve second wait constituted a
reasonable suspicion of exigency justifying forced entry.5 13 By failing
to adequately scrutinize officers' justification for forced entry, the Su-
preme Court of Nebraska failed to follow precedent and improperly
surrendered judicial oversight. 5 14

Unlike Richards, where the officers attempted to get a no-knock
warrant, but had those portions of the warrant deleted, the officers in
Lammers consciously chose not to seek a no-knock warrant.5 15 Fur-
ther dissimilar to Richards where the Court noted the Magistrate
could not have anticipated the actual circumstances confronting the
officers at the door, in Lammers, the circumstances of the search did
not change significantly from the time the officers acquired the war-
rant to the time the officers executed the warrant.5 16 Therefore, of-
ficers were obliged to knock and wait a reasonable time before forcing
entry.5 17 However, in Lammers, the Supreme Court of Nebraska re-

511. Compare Scroggins, 361 F.3d at 1082 (noting the showing officers must make
to secure a no-knock warrant is the same showing officers must make to justify dispens-
ing with the knock-and-announce with the timing being the only difference), with Lam-
mers, 267 Neb. at 689, 676 N.W.2d at 726 (presuming a search officers conduct pursuant
to a warrant as reasonable and placing the burden on the defendant to prove the search
unreasonable after the fact).

512. Lammers, 267 Neb. at 683, 684, 691-92, 676 N.W.2d at 722, 727-28.
513. Compare Scroggins, 361 F.3d at 1082 (deciding the Fourth Amendment is bet-

ter served when officers ask a neutral judge for authorization before intruding on an
individual's privacy), with Lammers, 267 Neb. at 691-92, 676 N.W.2d at 727-28 (review-
ing the officers' reasonable suspicion despite the possibility of a no-knock warrant and
finding exigency supported by a ten to twelve second wait).

514. See supra notes 496-513 and accompanying text.
515. Compare Richards, 520 U.S. at 395 (noting officers attempted to get a no-knock

warrant, but the magistrate struck those portions of the warrant), with Lammers, 267
Neb. at 691, 676 N.W.2d at 727 (noting officers did not seek a no-knock warrant).

516. Compare Richards, 520 U.S. at 395-96 (observing the Magistrate who deleted
the no-knock provisions could not have anticipated the actual circumstances, such as
Richards' recognition of the officers), with Lammers, 267 Neb. at 679, 680-92, 676
N.W.2d at 716, 720-28 (making no reference to any significant change in circumstances
between the request for the warrant and the forced entry into Lammers' residence de-
spite stating the exigency developed subsequent to the knock-and-announce).

517. See supra notes 477-81 and accompanying text.
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quired officers to wait only ten to twelve seconds before forcing entry
even though officers could have applied for a no-knock warrant.5 18

Thus, in Lammers, the Supreme Court of Nebraska disregarded the
importance of judicial review and undermined the knock-and-an-
nounce rule, effectively reinstating a blanket exception with only a ten
second delay.5 19

In Lammers, the Supreme Court of Nebraska created a bypass to
judicial review by conceding the determination of reasonableness to
officers in the field.5 20 The Lammers court erred in finding a post-
knock exigency justified forced entry, because officers encountered no
new circumstances at Lammers' door that justified dispensing with
the knock-and-announce rule.5 2 1 Further, the court improperly
placed the burden on Lammers to prove the search was unreasonable,
which effectively conceded the determination of reasonableness to law
enforcement. 5 22 By failing to adequately scrutinize officers' justifica-
tion for forced entry, the Supreme Court of Nebraska failed to follow
precedent and improperly surrendered judicial oversight. 523 As such,
in Lammers, the Supreme Court of Nebraska created a ten-second by-
pass to meaningful judicial review and undermined the knock-and-an-
nounce rule by effectively reinstating a blanket exception in drug
cases.

52 4

CONCLUSION

In State v. Lammers,52 5 the Supreme Court of Nebraska deter-
mined the execution of the warrant for Lammers' residence was
proper and decided the district court properly admitted the drug evi-
dence seized from Lammers' home.5 2 6 Relying on the United States
Supreme Court decision in United States v. Banks, 52 7 where the Court
stated a fifteen to twenty second wait at midday satisfied the Fourth
Amendment, the court determined officers' forced entry into Lammers'
apartment following a ten to twelve second wait did not violate the
Fourth Amendment or the Nebraska Constitution because the totality
of the circumstances supported a reasonable suspicion that Lammers
would destroy evidence. 5 28 The court observed that in Banks, the cru-

518. Lammers, 267 Neb. at 683,689, 690-92, 676 N.W.2d at 722, 725-26, 727-28.
519. See supra notes 492-95 and accompanying text.
520. See supra notes 494-518 and accompanying text.
521. See infra notes 476-92 and accompanying text.
522. See supra notes 485-88 and accompanying text.
523. See supra notes 496-513 and accompanying text.
524. See supra notes 476-518 and accompanying text.
525. 267 Neb. 679, 676 N.W.2d 716 (2004).
526. State v. Lammers, 267 Neb. 679, 692, 676 N.W.2d 716, 728 (2004).
527. 124 S.Ct. 521 (2003).
528. Lammers, 267 Neb. at 683, 691-92, 676 N.W.2d at 722, 727-28.
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cial consideration for examining reasonableness was not the time to
reach the door, but rather the exigency the executing officers claim,
which in Lammers was the time needed to dispose of the drug evi-
dence.5 2 9 The court then determined the circumstances supported a
reasonable suspicion of the disposal of evidence because the officers
executed the warrant during daylight hours, Lammers' house was
small, the drugs were disposable, and officers heard no response fol-
lowing a second announcement. 53 0

In Lammers, the Supreme Court of Nebraska incorrectly held a
ten to twelve second wait following a knock-and-announcement satis-
fied the reasonableness requirement of the Fourth Amendment and
its prohibition against unreasonable searches and seizures.5 3 1 The
court ignored the presumption in favor of announcement as a means
to protect the individual from unreasonable intrusions on their pri-
vacy and treated claimed law enforcement interests as paramount.5 32

Furthermore, the court improperly applied the Richards reasonable
suspicion test, erroneously relying on officers' general concerns rather
than requiring particular facts supporting a reasonable suspicion of
exigency.5 33 Even in the manner the court applied the test, the court
erred in finding exigency based largely on the presence of contraband
and circumstances routinely present in drug cases. 53 4 The court also
improperly lowered the reasonable time required for an exigency to
mature because the circumstances in Lammers presented no height-
ened exigency and the United States Supreme Court decision in
Banks effectively set fifteen to twenty seconds as the standard for rea-
sonableness in such cases.5 35 The court's erroneous finding of exi-
gency and failure to appreciate the value of judicial review
undermines the knock-and-announce rule and effectively reinstates a
blanket exception in drug cases, so long as officers delay ten seconds
before forcing entry.5 36

The Lammers decision demonstrates the development of an un-
workable standard for determining reasonableness when officers exe-
cute a search warrant. With the decision in Lammers, the Supreme
Court of Nebraska continued the ratcheting down of the time officers
are required to wait before intruding on the privacy interests of the
individual, completely undermining the knock-and-announce rule.53 7

529. Id. at 689-92, 676 N.W.2d at 726-27.
530. Id. at 691-92, 676 N.W.2d 716, 727-28
531. See supra notes 316-518 and accompanying text.
532. See supra notes 316-46 and accompanying text.
533. See supra notes 354-98 and accompanying text.
534. See supra notes 404-45 and accompanying text.
535. See supra notes 452-75 and accompanying text.
536. See supra notes 354-524 and accompanying text.
537. See supra notes 452-513 and accompanying text.
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Law enforcement is now able to avoid the judicial oversight required
for a no-knock entry, merely by delaying ten seconds before forcing
entry under certain circumstances. 538 Given Nebraska's presumption
that a search conducted pursuant to a warrant is reasonable and a
court's natural reluctance to suppress drug evidence in hand, a defen-
dant faces an uphill battle to protect fundamental privacy rights. In
its zeal to help fight the war on drugs, the Supreme Court of Nebraska
effectively defers the determination of reasonableness to the officers in
the field. Such deference opens a large window of opportunity for
sloppy police work or potential abuse and places the rights of all citi-
zens in jeopardy, especially if the standard spreads to other areas of
the law. Though the reasonable suspicion standard is not high, the
standard is part of the Fourth Amendment and still requires officers
to make a reasonable determination based on the facts of each particu-
lar case.5 39 The courts then have the responsibility of balancing the
legitimate interests of law enforcement and society against the funda-
mental privacy rights of the individual. 5 40

In Lammers, the Supreme Court of Nebraska created a standard
that is ripe for abuse and an uncertain framework that will be difficult
for lower courts to apply. This combination of capitulation and uncer-
tainty will undoubtedly result in unreasonable intrusions on the
rights of the individual in the future. Perhaps the erosion of Fourth
Amendment protections will finally matter when those intrusions visi-
bly reach beyond the drug context and into the living rooms of average
Americans.

Jeffrey J. Mindrup - '06

538. See supra notes 476-524 and accompanying text.
539. Richards v. Wisconsin, 520 U.S. 385, 394-95 (1997).
540. Richards, 520 U.S. at 394.
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