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I. INTRODUCTION: THE POTENTIAL PLETHORA OF
PEREGRINATING SAME-SEX MARRIAGE JUDGMENTS

A. THE OREGON SAME-SEX MARRIAGE JUDGMENT EXPORTED-A

HYPOTHETICAL

In the spring of 2004, public officials in a number of communities
in the United States began to issue marriage licenses to same-sex
couples in defiance of state laws restricting marriage to male-female
couples only. Over 4,000 marriage licenses were issued to same-sex
couples in California alone before the state Supreme Court ordered a
halt.1 In Oregon it was reported that approximately 3,000 same-sex
couples obtained marriage licenses in Multnomah County (the Port-

t Professor of Law, J. Reuben Clark Law School, Brigham Young University.
Brinton Wilkins, Vanessa Stephens Clegg, Eliza Clegg, Marcene Mason, and Jonathan
Wardle provided valuable research and technical input. Some parts of this were previ-
ously published in testimony before the committees of the U. S. House of Representa-
tives and Senate on the Defense of Marriage Act. Lynn D. Wardle, Statement and
Prepared Statement in The Defense of Marriage Act, Hearing Before the Subcomm. on
the Constitution of the Committee on the Judiciary, U.S. House of Representatives, 104
Cong., 2d Sess., on H.R. 3396, May 15, 1996 (Serial No. 69) at 158-180; Lynn D. Wardle,
Statement and Prepared Statement in the Defense of Marriage Act, Hearing Before the
Committee on the Judiciary, United States Senate, 104 Cong., 2d Sess., on S. 1740, July
11, 1996 (S. Hrg. 104-5530) at 23-42.

1. Eager Couples Line Up Early, Gain Massachusetts Licenses, SAN FRANCISCO
CHRON., May 17, 2004, at Al, available at 2004 WL 58597371; Harriet Chiang, The
Battle Over Same-Sex Marriage, After the wedding bells, gays face maze of legal obsta-
cles, SAN FRANCISCO CHRON., April 26, 2004, & 2, available at http://sfgate.com/cgi-bin/
article.cgi?file=/c/a/2004/04/26/MNGNQ6B56C1.DTL (last visited Sept. 10, 2004) ("an
Oregon judge ordered Multnomah County officials last week to stop issuing same-sex
marriage licenses but told the state to validate the marriages of the 3,000 gay and les-
bian couples to whom the county had already issued licenses") ("[vieteran lawyers say
they have never encountered a situation such as the one confronting the more than
4,000 same-sex couples who got married in San Francisco .... ."); Suzanne Herel, Rona
Marech, Ilene Lelchuk, Numbers put face on a phenomenon, Most who married are mid-
dle-aged, have college degrees, SAN FRANCISCO CHRON., Mar. 18, 2004, available at http:/
/sfgate.com/cgi-bin/article.cgi?file=/ca/2004/03/18/MNGTB5MUOI1.DTL (last visited
Sept. 10, 2004) ("[tlhere were doctors, lawyers and-yes-even an Indian 'tribal chair-
woman.' The 4,037 same-sex couples who obtained marriage licenses in San Francisco
hail from 46 states and eight other countries, are highly educated, range in age from 18
to 83 but generally are middle-aged, and represent hundreds of occupations"). Six
months after the San Francisco Mayor directed city and county clerks to issue marriage
licenses to same-sex couples, the California Supreme Court ruled that such action was
ultra vires and improper, and that marriages of same-sex couples performed under
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land area) before a state court ordered county officials to stop issuing
the licenses to same-sex couples. 2 Public officials in New Paltz, New
York,3 and Sandoval County, New Mexico, 4 also issued several dozen
marriage licenses to same-sex couples before being stopped. Under

those licenses were null and void. Lockyer v. City and County of San Francisco, 17 Cal.
Rptr. 3d 225 (Cal. 2004).

2. Jill Schachner Chanen, Gay Marriages Halted, But 3,000 Unions Upheld: Ore-
gon Judge Urges Legislature to Recognize Rights of Same-Sex Couples, 3 No. 17 A.B.A.
J. E-Report 5 (April 30, 2004); Judge halts gay marriages, News 24.com, $ 9 (2004), at
http://www.news24.com/News24/World/News/0,6119,2-10-1462_1515383,00.html (last
visited Sept. 10, 2004) ("About three thousand licenses were issued to same-sex couples,
she [Multnomah County Commmission chairperson Diane Linn] said, adding that the
judge ordered the state to 'fully honour' them"); Harriet Chiang, The Battle Over Same-
Sex Marriage, After the wedding bells, gays face maze of legal obstacles, SAN FRANcIsco
CHRON., April 26, 2004, &2, available at http://sfgate.coni/cgi-bin/article.cgi?file=/ca/
2004/04/26/MNGNQ6B56C1.DTL (last visited Sept. 10, 2004) ("an Oregon judge ordered
Multnomah County officials last week to stop issuing same-sex marriage licenses but
told the state to validate the marriages of the 3,000 gay and lesbian couples to whom
the county had already issued licenses"). However, the Oregon Circuit court made a
more conservative estimate of the number of same-sex marriages involved, noting that:
"[h] undreds of licenses have been issued to same-sex couples and most have completed
the process by having the marriage solemnized by a person authorized to do so under
the law and those licenses are now in a legal limbo." Li v. Oregon, No. 0403-03057, 2004
WL 1258167, at *1, *8 (4th Judicial Circuit Or. Apr 20, 2004). Besides Multnomah
County, one other small county, Benton County (population 78,000) briefly issued mar-
riage licenses to same-sex couples, but changed its mind and stopped doing so. Gay
Marriage In-Depth Report, The upside-down Oregon, THE OREGONIAN, March 24, 2004,
available at http://www.oregonlive.com/special/gaymarriage/index.ssfr?/special/orego-
nian/ gaymarriage/ 040324_ed.html (last visited Sept. 10, 2004).

3. Thomas Crampton & Christine Hauser, Gay Marriage Debate Shifts to Small
New York Village, NEW YORK TIMEs, Feb. 27, 2004, available at http://www.nytimes.
com/2004/02/27/nyregion/27CND-PALT.html?ex=1095048000&en=a3311elad6074e67
&ei=5070&hp (last visited Sept. 10, 2004); New Paltz Mayor Banned From Performing
More Same-Sex Marriage Ceremonies. 7online.com, Mar. 6, 2004, at http:/abclocal.go.
com/wabc/news/wabc_030604_gaymarriagel.html (Last visited Sept. 10, 2004) ("A state
judge issued a month-long ban preventing [New Paltz] Mayor West from performing
more ceremonies"); NYC mayor favors civil unions not gay marriage, MSNBC.com, T 1
(2004), at http://www.msnbc.msn.com/id/4397854 (Last visited Sept. 10, 2004) ("The
mayor of New Paltz, north of New York City, performed 25 same-sex ceremonies a week
ago. Mayor Jason West faces 19 criminal counts and could face jail time, but agreed to
abide by a ruling that temporarily barred him from performing more same-sex
marriages").

4. John Ritter, S.F. to resume issuing gay marriage licenses today, USA TODAY,
Feb. 22, 2004, available at http://www.usatoday.com/news/nation/2004-02-22-gay-mar-
riage-usat-x.htm> (last visited Sept. 10, 2004) ("In Sandoval County outside Albuquer-
que, county clerk Victoria Dunlap said the law was vague and began issuing same-sex
licenses last week. Several dozen gay and lesbian couples were married before New
Mexico Attorney General Patricia Madrid declared the licenses invalid"); Gay couples
marry in New Mexico County clerk: State law doesn't ban same-sex marriage, CNN.com,
1 1 (2004), at http://www.cnn.com/2004/US/Southwest/02/20/samesex.marriage.nm.ap
(last visited Sept. 20, 2004) ("A county clerk issued marriage licenses Friday to at least
15 gay couples, some of whom then exchanged vows outside the courthouse, and dozens
more same-sex couples lined up for a chance to tie the knot. A sign-up list at the Sando-
val County courthouse grew to 38 couples after county clerk Victoria Dunlap announced
she would issue marriage licenses to same-sex couples.")
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more respectable circumstances (following two decisions of the Massa-
chusetts Supreme Judicial Court explicitly legalizing same-sex mar-
riage) an estimated 2,500 marriage licenses were issued to same-sex
couples in Massachusetts in just one week in May.5 It also has been
reported that over one thousand American same-sex couples have
been married in Canada since courts in Ontario, British Columbia and
Quebec legalized same-sex marriage there. 6 Thus, over 10,000 Ameri-
can same-sex couples probably have recorded marriages somewhere
under at least the "shadow" (if not the full "color") of law.

In contrast, there have been very few reported marriage judg-
ments to date. One of the rare reported marriage judgments was Li v.
Oregon, decided in Oregon in April, 2004.7 While judgments declaring
or treating a same-sex union as a marriage might be rendered in
many different contexts,8 the marriage judgment in Li resulted from a
very unusual set of circumstances. The Oregon State Registrar re-
fused to register the same-sex marriages performed under the mar-
riage licenses issued to same-sex couples by renegade Multnomah

5. Christine MacDonald & Bill Dedman, About 2,500 Gay Couples Sought Li-
censes in 1st Week, BOSTON GLOBE, June 17, 2004, available at 2004 WL 59792255. See
generally infra note 25 and accompanying text.

6. Sarah Robertson, JOURNEYS: Mining the Gold in Gay Nuptials, N.Y. TIMES,

Dec. 19, 2003, available at 2003 WLNR 5693930 ("The number of couples from the
United States who have gone to Canada to get married is still relatively small-356 in
Toronto (through December 16) and 729 in British Columbia (through the end of No-
vember), according to government records"); Steve Fairbairn, Seven American Same-Sex
Couples Exchange Wedding Vows in Toronto, CANADIAN PRESS, Feb. 14, 2004, available
at 2004 WL 69754222 (14,700 gays and lesbians married in Toronto from July 2003
through year's end, of whom 6,800 were non-Canadians); Mark E. Wojcik, The Wedding
Bells Heard Around the World: Years From Now, Will We Wonder Why We Worried
About Same-Sex Marriage?, 24 N. ILL. U. L. REV. 589, 593 (2004) ("Same-sex couples in
Canada took immediate advantage of this right to marry, as did hundreds of same-sex
couples from the United States and other countries that have not yet recognized same-
sex marriage"); Alan Bayless, Chicago Gay Couple Ties the Knot in Canada, CHI. SUN-
TIMES, Jan. 14, 2004, at 4, available at 2004 WL 63125776 (383 American couples mar-
ried in BC; numbers not avail for Ontario). See also E.J. Graff, Marriage License, THE
AMERICAN PERSPECTIVE, June 23, 2003, 2 (2003), at http://www.prospect.org/webfea-
tures/2003/06/graff-e-06-23.html (Last visited Sept. 10, 2004) ("[Flrom Seattle to Van-
couver, Minneapolis to Winnipeg, Detroit to Windsor, Buffalo to Toronto or pretty much
anywhere from New England to Montreal, American same-sex pairs can now take legal
vows-in English, no less-with just a quick trip across the border .... American les-
bian and gay couples are already zipping over and back; by year's end, the new under-
ground marriage railroad will have carried hundreds, if not thousands"); Thinking of
Getting Married?, ACTION WISCONSIN, 1, at http://www.actionwisconsin.org/civilmar-
riage/gettingmarried.html (last visited Sept. 10, 2004) ("Since June, hundreds of couples
have wed in Canada, including American couples"). While Canadian same-sex mar-
riages and marriage judgments are not subject to either DOMA or to the Full Faith and
Credit Clause, they arguably could be recognized by American courts under some ex-
isting principles of conflict of laws (comity, etc.). Such a judgment by an American court
then would be subject to DOMA and to Art. IV, §1.

7. No. 0403-03057, 2004 WL 1258167 (4th Judicial Circuit Or. Apr 20, 2004).
8. See infra Part I.C.
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County officials. Four same-sex couples who obtained marriage li-
censes in Multonomah County (along with five other same-sex couples
with different claims) filed suit seeking, inter alia, a declaration that
same-sex couples have the right to marry in Oregon, and seeking to
compel the uncooperative State Registrar to officially register the
same-sex marriages that had been performed under the marriage li-
censes that had been issued to same-sex couples. On April 20, 2004,
the Honorable Frank L. Bearden, a state trial judge on the Circuit
Court, in the Fourth Judicial District of Oregon (including Multnomah
County, the Portland area) entered a judgment holding that the Ore-
gon marriage law allowing only male-female couples to marry "imper-
missibly classiflies] on the basis of sexual orientation, the
repercussions of which deny same-sex couples certain substantive
benefits," and, without mandating same-sex marriage, affirmed same-
sex couples' "right to [marital] benefits, and . . . finding that alterna-
tive means should be provided to address this disparity."9 Judge
Bearden stayed his decision "until the Oregon Legislative Assem-
bly.., and the public have time for dialog and debate," and ordered
"the legislature to evaluate the substantive rights afforded to married
couples and to provide similar access to same-sex domestic part-
ners."10 Until the legislature had the opportunity to determine how to
remedy the situation, Judge Bearden "enjoined [Multnomah County]
from further issuing marriage licenses to same-sex couples. This rul-
ing [was] made in order to allow both the Supreme Court and the leg-
islature time to make reasoned decisions without being presented
with a fait accompli more than already exists."" Judge Bearden "al-
low[ed] the legislature to come up with a remedy consistent with this
judicial holding within ninety days of the commencement of the next
legislative session or special session, whichever occurs first."12

That much of the Li decision was "old news." At least four other
American courts had previously reached similar decisions, albeit two
of those decisions were promptly overturned by state constitutional
amendment, and in one of the other states a proposed constitutional
amendment to overturn the decision is pending.13 And, like Judge

9. Li v. Oregon, No. 0403-03057, 2004 WL 1258167, at *1, *7 (4th Judicial Circuit
Or. Apr 20, 2004).

10. Li, 2004 WL 1258167, at *8.
11. Id. at *10.
12. Id. at *8.
13. Baehr v. Miike, No. CIV. 91-1394, 1996 WL 694235 (Haw. Cir. Ct. Dec. 3, 1996)

(finding no compelling state interest to limit marriage to conjugal couples and ordering
the state to allow same-sex couples to marry), on remand from Baehr v. Lewin, 852 P.2d
44, 59-63 (Haw. 1993) (Hawaii Constitution equality provisions are facially violated by
law denying raarriage to same-sex couples); Brause v. Bureau of Vital Statistics, No.
3AN-95-6562 CI, 1998 WL 88743 (Alaska Super. Ct. Feb. 27, 1998) (rejecting State's
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Bearden, courts in Vermont and Massachusetts also had tried to
nudge or intimidate the legislature into acquiescing in and endorsing
the controversial, judicially-mandated revolution in state marriage
policy.

However, Judge Bearden went one step further than the earlier
state court rulings because he actually entered a judgment holding
that particular same-sex marriages were valid. On the claim seeking
registration of same-sex marriages, he held that:

[F]ailing to register same-sex marriage licenses and solemni-
zation certificates is a direct violation of the law. To the ex-
tent that the State Registrar's inaction affects property
rights, health and survivorship benefits, etc., then Article I,
section 20 requires acceptance and registering of the license
and solemnization certificate. To the extent that rights and
benefits are not dependent on registering the license and ac-
companying documents, the law nevertheless requires the
State Registrar accept the record of a marriage performed in
this state. 14

Thus, holding that the same-sex marriages that had been per-
formed were valid for purposes of state marriage registration, Judge
Bearden ordered the State Registrar "to accept and register marriages
that have been performed pursuant to ORS § 432.405 thirty days after
entry of judgment," 15 including those of the four Multnomah same-sex
couples that obtained and used marriage licenses.

motion for summary judgment and holding that the Alaska Constitution privacy and
equality provisions appear to prohibit the state's denial of the same-sex couple plain-
tiffs' request to marry); Baker v. Vermont, 744 A.2d 864 (Vt. 1999) (holding that the
"Common Benefits" Clause of Vermont Constitution prohibits denying the benefits of
marriage to same-sex couples); Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941
(Mass. 2003) (Massachusetts Constitution requires giving same marital rights and ben-
efits to same-sex couples as is afforded conjugal couples). The Hawaii Baehr v. Miike
trial court decision ordering same-sex marriage was stayed pending appeal to the state
supreme court, which stayed proceedings until the people had the chance to vote on a
proposed constitutional amendment which overturned the state supreme court's inter-
pretation of the state constitution by explicitly affirming that marriage could be legisla-
tively defined as the union of a man and a woman, which the people overwhelmingly
ratified in November 1998. See Baehr v. Miike, 994 P.2d 566, 566 (Haw. 1999); HAw.
CONST. art. I, § 23. Likewise, after the Brause trial court decision, the Alaska legisla-
ture proposed a constitutional amendment defining marriage as the union of one man
and one woman, which the citizens of Alaska overwhelmingly ratified in November,
1998, resulting in dismissal of the Brause case. ALAsKA CONST. art. I, § 25. A proposed
constitutional amendment to overturn the Goodridge same-sex marriage decree is pend-
ing in process in Massachusetts. See infra notes 33-36 and accompanying text.

14. Li, 2004 WL 1258167, at *9.
15. Id. Of course, Judge Bearden's ruling begs the essential question whether a

marriage of a two persons of the same sex is "pursuant to ORS 432.405." and his pedan-
tic analysis of the constitutional question would persuade no one not already committed
to legalizing same-sex marriages.

2005]
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Putting aside a number of skeptical questions about Judge
Bearden's creative analysis and order, his judgment in the Li case pro-
vides an example of a judicial judgment validating specific same-sex
marriages of specific parties. If any of the plaintiff individuals or
couples in Li who prevailed on their claim (that their same-sex mar-
riage performed under a license issued by the renegade county clerk in
Multnomah County was a valid marriage that had to be registered by
the Oregon State Registrar) subsequently moved to another state and
filed a suit demanding that their new state of residence recognize the
Oregon judgment establishing the validity of the plaintiffs' same-sex
marriage, that would be a claim for interstate recognition of a same-
sex marriage judgment. However, forty states (including, ironically,
Oregon which passed a state marriage amendment in November 2004)
have enacted state Defense of Marriage Acts ("DOMAs") establishing
that same-sex marriage will not be recognized in those jurisdictions.
If one of the parties who prevailed in Li sought recognition or enforce-
ment of the Oregon judgment in one of those states, that judgment
recognition claim would arguably conflict with a prohibition in a law
regarding judgment recognition that evidenced a strong local public
policy. 16 Whether courts in those states with DOMA laws would have
to recognize and enforce same-sex marriage judgments like the Li de-
cision is the question this article addresses.

This article examines three questions regarding interstate recog-
nition of same-sex marriage judgments: (1) does existing choice of law
and Full Faith and Credit doctrine allow states to decline to recognize
same-sex marriage judgments entered in sister states, (2) did Con-
gress really intend in DOMA to allow states to decline to recognize
sister-state same-sex marriage judgments, and (3) does the Full Faith
and Credit Clause of the Constitution bar Congress from enacting leg-
islation that allows states to decline to recognize sister-state same-sex
marriage judgments? Part II of this article examines the question of
interstate nonrecognition of same-sex marriage judgments under con-
temporary judgment recognition principles. Refusal to recognize or
enforce sister state same-sex marriage judgments would appear to
defy conventional principles of interstate judgment recognition. How-
ever, if some other recognition standard such as governmental inter-
est analysis principles were applied to judgment recognition, the
nonrecognition of same-sex marriage judgments might be justified in
some cases (apart from any constitutional prohibition, considered sep-

16. The conflict might be avoided if the local state DOMA were interpreted as bar-
ring only recognition of same-sex marriages but not same-sex marriage judgments, a
plausible but unlikely construction given the strength of marriage policies underlying
DOMAs. However, the interjurisdictional conflict over marriage policy and marriage
regulation would remain.

[Vol. 38
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arately in Part IV). Congress could have selected the recognition laws
of the second state, instead of the recognition laws of the rendering
state, to define what "full faith and credit" means. Part III of this
article considers whether nonrecognition of sister state same-sex mar-
riage judgments is authorized under the the federal DOMA. There
appears to be little room for doubt that Congress intended to allow
each state, in appropriate circumstances, to decline to recognize or en-
force sister state judgments treating same-sex relationships as mar-
riages. Part IV of this article considers whether the Full Faith and
Credit Clause of the Constitution is violated by the federal DOMA or
by state courts acting thereunder to refuse recognition to sister state
same-sex marriage judgments. It appears from the text, history, pur-
pose, and precedents interpreting the Full Faith and Credit provisions
of Article IV, section 1, of the Constitution, especially the Effects
Clause (sentence two of the Full Faith and Credit Clause), that Con-
gress was acting within the scope of its constitutional authority in en-
acting the DOMA. It is constitutional for states to decline to recognize
sister state judgments treating same-sex relationships as marriages,
at least if the non-recognizing state has a strong public policy against
recognizing same-sex marriages, and if there are significant local con-
tacts such that legitimate local interests would be affected if the same-
sex marriage were recognized. The "ratchet theory" that the Effects
Clause allows Congress to expand, but not to contract, the full faith
and credit given to other states' judgments is unsupportable in light of
the history of the adoption of the Effects Clause in the Constitutional
Convention of 1787, as well as the Supreme Court precedents declar-
ing that Congress can repeal the Full Faith and Credit Act.

Before proceeding with the conflicts, statutory, and constitutional
analysis of these judgment recognition issues, an overview of the
adoption of federal and state DOMAs and other relevant recent devel-
opments regarding same-sex marriages and the interstate importa-
tion-exportation of same-sex marriages and marriage judgments is
in order.

B. FEDERAL AND STATE DOMAs AND RELATED SAME-SEX MARRIAGE

DEVELOPMENTS

Congress enacted the Defense of Marriage Act ("DOMA") in
1996.17 In one of its two operative provisions,18 the full faith and
credit provision, the federal DOMA provides:

17. Pub. L. No. 104-199, 110 Stat. 2419 (codified at 28 U.S.C. § 1738C and 1 U.S.C.
§ 7 (1996)).

18. The other provision, not of relevance to this article, provides that for purposes
of federal law (statutory, administrative, and caselaw) marital terms "[mean] only the

2005]
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No State, territory, or possession of the United States, or
Indian tribe, shall be required to give effect to any public act,
record, or judicial proceeding of any other State, territory,
possession, or tribe respecting a relationship between persons
of the same sex that is treated as a marriage under the laws
of such other State, territory, possession, or tribe, or a right
or claim arising from such relationship. 19

This voluntary recognition provision (voluntary because states
are explicitly authorized to decide whether or not to recognize such
relationships) applies to "any public act, record, or judicial proceeding
of any other State ...." As to public acts and records (choice of law,
essentially) DOMA merely restates the long-established choice of law
rule and Full Faith and Credit clause principle that interested states
may refuse to apply or enforce laws, rules and doctrines of sister
states that are contrary to the strong public policy of the forum. While
many advocates and supporters of same-sex marriages in the legal
community oppose or criticize DOMA and wish to change the existing
choice of law rules in order to facilitate, encourage, or require recogni-
tion of same-sex marriage, the precedents and policies behind these
marriage recognition rules are settled, clear, and well-grounded in
long-established principles of comity, federalism, and domestic rela-
tions law and policy. 20 Despite strong support for same-sex marriage
and opposition to DOMA within the legal profession and academy gen-
erally, most conflicts scholars who have addressed the issue have
agreed that under long-established and unambiguous choice of law
rules a state may refuse to recognize same-sex marriages that are
valid in other states if such unions contradict the strong public policy

legal union between one man and one woman as husband and wife . . " 1 U.S.C. § 7
(1996).

19. 28 U.S.C. § 1738C (2000) (emphasis added).
20. See Richard S. Myers, Same-Sex "Marriage" and the Public Poilcy Doctrine, 32

CREIGHTON L. REV. 45 (1998); Michael E. Solimine, Competitive Federalism and Inter-
state Recognition of Marriage, 32 CREIGHTON L. REV. 83 (1998); Patrick J. Borchers,
Baker v. General Motors: Implications for Interjurisdictional Recognition of Non-Tradi-
tional Marriages, 32 CREIGHTON L. REV. 147 (1998); Lynn D. Wardle, Williams v. North
Carolina, Divorce Recognition, and Same-Sex Marriage Recognition, 32 CREIGHTON L.
REV. 187 (1998); Ralph U. Whitten, The Original Understanding of the Full Faith and
Credit Clause and DOMA, 32 CREIGHTON L. REV. 255 (1998).

[Vol. 38
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of the forum,2 1 and that DOMA's choice of law rule is clearly
constitutional.

22

As to recognition of judgments, however, section 1738C seems to
defy conventional wisdom. The voluntary judgment recognition provi-
sion (voluntary because it leaves to each state to decide whether to
recognize the judgment or not) seems to be inconsistent, as a general
principle, with nearly a century of Supreme Court caselaw, with cases
as old as Fauntleroy v. Lum, 2 3 and as recent as Baker v. General Mo-
tors Corp.24 That line of cases seems to suggest that a state may not
refuse to recognize a valid judicial judgment from a sister state merely
because the substance of the policy, law, or rule upon which the judg-
ment is based offends (even strongly violates) the public policy of the
forum. Thus, it is unsurprising that not only do many trenchant oppo-
nents of DOMA attack this voluntary judgment recognition provision,
but that even some scholars who otherwise defend DOMA have ques-
tioned whether section 1738C's allowance of states' non-recognition of

21. See Linda J. Silberman, Can the Island of Hawaii Bind the World? A Comment
on Same-Sex Marriage and Federalism Values, 16 QUINNIPIAC L. REV. 191 (1996); See
also Linda Silberman & Karin Wolfe, The Importance of Private International Law for
Family Issues in an Era of Globalization: Two Case Studies-International Child Ab-
duction and Same-Sex Unions, 32 HOFSTRA L. REV. 233, 254-56, nn. 102-04, 258-60
(2003) (even nations that have created same-sex unions indicate that they are unlikely
to be recognized in most other jurisdictions); see generally Symposium, Interjurisdic-
tional Marriage Recognition, 32 CREIGHTON L. REV. 29 (1998) (articles by L. Lynn
Hogue, Richard S. Myers, Michael E. Solimine, Patrick J. Borchers, Lynn D. Wardle,
Ralph U. Whitten, Maurice J. Holland, Jeffrey L. Rensberger).

22. See Judicial Activism vs. Democracy: What are the National Implications of the
Massachusetts Goodridge Decision and the Judicial Invalidation of Traditional Mar-
riage Laws?: Hearing Before the Subcommittee on the Constitution, Civil Rights, and
Property Rights of the Senate Judiciary Committee, March 3-4, 2004 at http://judici-
ary.senategov/ testimony.cfm?id=1072&wit-id=3071 (statement of Professor Lea
Brilmayer, International Law, Yale Law School) (last visited Sept. 20, 2004) ("Although
some people have expressed skepticism about whether DOMA is constitutional, these
are mostly people whose expertise lies outside the area of conflict of laws. Even most
lawyers are not fully familiar with the history of congressional implementation of the
Full Faith and Credit Clause, and they underestimate the latitude it gives to adopt
legislation. Constitutional power to enact such legislation is found in Article IV itself")
("In my view, the federal DOMA falls within Article IV's grant of congressional power");
see also Lea Brilmayer, Full Faith and Credit, THE WALL ST. J., Tuesday, March 9,
2004; Emily Sack, Domestic Violence Across State Lines: The Full Faith and Credit
Clause, Congressional Power, and Interstate Enforcement of Protection Orders, 98 Nw.
U. L. REV. 827, 888-89 (2004) ("some advocates and scholars on both sides of the DOMA
debate acknowledged that due to the 'public policy exception,' other states with connec-
tion to the parties likely would not have to recognize same-sex marriages from another
state. Opponents of the legislation therefore argued it was unnecessary because the
Constitution itself would not require states to give the same-sex marriages
recognition").

23. 210 U.S. 230 (1908).
24. 522 U.S. 222 (1998).



CREIGHTON LAW REVIEW [Vol. 38

"judicial proceedings" which treat same-sex relationships as a mar-
riage is constitutional.2 5

Congress is not alone in addressing the issues of same-sex mar-
riage recognition for a particular jurisdiction. At least forty states
have now passed legislation or constitutional amendments incorporat-
ing these two principles of DOMA-that marriage is defined as the
union of a man and a woman, and same-sex marriages (or, in some
states, more broadly, same-sex unions) will not be recognized in those
thirty-nine states even if valid in some other state.26 Clearly, these
state DOMAs are designed to prohibit interjurisdictional recognition
of same-sex marriages. Whether they prohibit recognition of same-sex
"civil unions" depends upon how they are interpreted and upon other

25. For example, before Congress passed the federal DOMA, I recommended a cau-
tious interpretation of the judgment non-recognition provision of DOMA. See State-
ment of Professor Lynn D. Wardle in Hearing Before the Committee on the Judiciary,
on S. 1740, A Bill to Define and Protect the Institution of Marriage, 104th Cong., 2d
Sess., July 11, 1996, at 25, 36 (Serial No. J-104-90, GPO 1996) (herein "Senate
Hearings").

26. The Human Rights Campaign lists 40 states with laws or constitutional provi-
sions forbidding recognition of same-sex marriage: Alabama, Alaska, Arizona, Arkan-
sas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana,
Iowa, Kansas, Kentucky, Louisiana, Maine, Michigan, Minnesota, Mississippi, Mis-
souri, Montana, Nebraska, Nevada, New Hampshire, North Carolina, North Dakota,
Ohio, Oklahoma, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas,
Utah, Vermont, Virginia, Washington, and West Virginia. Human Rights Campaign,
Statewide Marriage Laws, at http://www.hrc.org/Template.cfm?Section=YourCommu-
nity&Template=/ContentManagement/ContentDisplay.cfm&ContentID=19449 (last
visited September 13, 2004). The Marriage Law Project lists 39 states and does not
include Vermont on this list. Marriage Watch, State Defense of Marriage Acts, at http:ll
marriagelaw.cua.edu/Law/states/doma.cfm (last visited September 13, 2004); the HRC
does not cite any Vermont statute or case decision to support its inclusion in the list. At
least one state has enacted a partial anti-DOMA law. One provision of the new Domes-
tic Partnership law enacted in New Jersey specifically provides that a domestic partner-
ship, civil union, or reciprocal beneficiary relationships "entered into outside of [New
.Jersey], which is valid under the laws of the jurisdiction under which the partnerhips
was created, shall be valid in [New Jersey]." New Jersey Domestic Partnership Act, § 6
(c), 2004 N.J. Laws 26: 8A-6. This provision does not require or authorize recognition of
same-sex marriage. Trial courts in Washington and Nebraska have held or suggested
that the local DOMA laws may be invalid or unconstitutional. See Castle v. Washing-
ton, No. 04-2-00614-4 (Wash. Super. Ct. Sept. 7, 2004) (Washington DOMA violates
privileges and immunities clause of Washington Constitution), available at http:!!
www.co.thurston.wa.us/superior/ Recent%200pinions/ Castle%20v%20State%20-
%20Memorandum%200pinion.pdf (last visited Sept. 13, 2004); Andersen v. King
County, No. 04-2-04964-SEA (Wash. Super. Ct. Aug. 4, 2004) (Washington DOMA vio-
lates due process and privileges and immunities clauses of Washington Constitution).
In Citizens for Equal Protection, Inc. v. Bruning, 290 F.Supp.2d 1004 (D. Neb. 2003), a
federal district court curiously held that the the plaintiffs challenging the Nebraska
DOMA (constitutional provision) had "met the legal requirements for stating a claim of
bill of attainder," and denied the state's motion to dismiss the claim. Id. at 1011. By
passing a marriage amendment to the state constitution in November, 2004, Oregon
became the fortieth state with a DOMA.



2005] SAME-SEX MARRIAGE JUDGMENTS

evidence of public policy in the state. Appellate courts in Georgia, 27

and Connecticut, 28 have refused to recognize same-sex civil unions,
citing their state DOMAs, but a trial court in New York, a state with-
out a DOMA, has recognized Civil Union in a credible opinion,2 9 while
a couple of less credible decisions by trial courts in Iowa and Texas,
both states with statutory DOMAs, have reportedly recognized same-
sex civil unions. 30

On November 18, 2003, the Massachusetts Supreme Judicial
Court, by a vote of 4-3, ruled that as a matter of Massachusetts state
constitutional law marriage cannot be limited to male-female couples,
and that the state must allow same-sex couple to marry. The court
stayed its ruling in Goodridge v. Department of Public Health,3 1 for
180 days to allow the legislature to address the matter. The Massa-
chusetts Senate leadership proposed a bill to create Vermont-style
"civil unions" with all of the legal status, rights, and benefits of mar-
riage for same-sex couples, but without the label of "marriage," and
then the Senate filed a special proceeding with the Massachusetts Su-
preme Judicial Court seeking an advisory opinion (allowed under a
unique provision of the Massachusetts Constitution) whether that
"civil union" scheme would satisfy the requirements of the Goodridge
ruling. On February 3, 2004, in Opinions of the Justices to the Sen-

27. Burns v. Burns, 560 S.E.2d 47 (Ga. Ct. App. 2002) (Georgia will not recognize a
same-sex civil union as a marriage for purpose of excusing ex-wife who had lesbian lover
stay overnight while her own children were visiting when visitation restriction prohib-
ited overnight stays during visitation by non-spouse).

28. Rosengarten v. Downes, 802 A.2d 170 (Conn. App. Ct. 2002) (same-sex couple
could not get dissolution of their civil union in Connecticut; court lacked subject matter
jurisdiction because state does not recognize same-sex relationships).

29. Langan v. St. Vincent's Hospital, 765 N.Y.S.2d 411, 422 (Sup. Ct. Nassau Co.
N.Y. 2003).

30. Three couples have attempted to dissolve civil unions that they formed in Ver-
mont in other states. Two courts granted the request and the other did not. A Texas
court granted a same-sex couple that entered into a civil union in Vermont a "divorce" in
Texas. Molly McDonough, Court Oks Divorce without Recognizing 'Marriage': Gay
Couple's Civil Union, Created in Vermont, is Dissolved in Texas, A.B.A. J. eReport,
Mar. 21, 2003, at http:l gaylaw.netlnews.htm (on file with the University of Michigan
Journal of Law Reform); Sarah Schweitzer, Civil Unions in Vermont Easier to Enter
Than Exit, The Boston Globe (Nov. 15, 2002)at Al. An Iowa judge granted a divorce to a
lesbian couple in 2003, stating that at the time he signed the order, he did not realize
that the petition was from a same-sex couple. Nonetheless, the judge let the decision
stand once he realized that he granted a divorce to a same-sex couple. Iowa Judge
Grants Divorce to Lesbian Couple, then Lets Oversight Stand, CNN.com, Dec. 12, 2003,
at http:// www.cnn.com/2003/US/Midwest/12/12/lesbian.divorce.ap/ (on file with the
University of Michigan Journal of Law Reform); Kimberly Menashe Glassman, Note,
Balancing the Demands of the Workplace with the Needs of the Modern Family: Ex-
panding Family and Medical Leave to Protect Domestic Partners, 37 U. MICH. J. L. REF.
837, 851 n.50 (2004).

31. 798 N.E.2d 941 (Mass. 2003).
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ate,32 again by a 4-3 vote, the Justices ruled that creating civil unions
for same-sex couples, but forbidding them to marry, "violates the
equal protection and due process requirements of the Constitution of
the Commonwealth and the Massachusetts Declaration of Rights...
The bill maintains an unconstitutional, inferior, and discriminatory
status for same-sex couples. ' 33

Following the rejection by the court of civil unions, the Massachu-
setts legislature, on March 29, 2004, passed a proposed constitutional
amendment that, if reconfirmed and ratified, would ban gay mar-
riages but recognize civil unions.34 House 3190, as amended, declares
as constitutional law that "only the union of one man and one woman
shall be valid or recognized as a marriage in the commonwealth," but
also provides that "[t]wo persons of the same sex shall have the right
to form a civil union."3 5 However, the Massachusetts procedure for
amending the state constitution is very cumbersome, difficult, slow,
and anti-populist. Before this amendment becomes effective, it must
be reconfirmed by the next Massachusetts legislature, at the earliest
in 2005, and then it must be ratified by the people at the next general
election, which would be in November 2006, at the earliest.

32. 802 N.E.2d 565 (Mass. 2004).
33. Opinions of the Justices to the Senate, 802 N.E.2d 565, 572 (Mass. 2004).
34. Rick Klein, Globe Staff, Vote ties civil unions to gay-marriage ban, Romney to

seek stay of SJC order, BOSTON GLOBE, March 30, 2004, at http://www.boston.com/news/
local/ massachusetts/articles/2004/03/30/vote ties civil unions-to-gay-marriage ban
(last visited May 11, 2004); see also Chanen, supra note 2, at 5 (3,000 gay marriages in
Oregon).

35. Legislative Amendment to the Constitution relative to the affirmation of mar-
riage, House 3190, amended, Journal of the [Massachusetts] Senate in Joint Session,
March 29, 2004, available at http://www.state.ma.uslegis/journal/jsj032904.htm (last
visited October 26, 2004). The text of the amendment reads:

The unified purpose of this Article is both to define the institution of civil mar-
riage and to establish civil unions to provide same-sex persons with entirely
the same benefits, protections, rights, privileges and obligations as are afforded
to married persons, while recognizing that under present federal law benefits
same-sex persons in civil unions will be denied federal benefits available to
married persons ... It being the public policy of this Commonwealth to protect
the unique relationship of marriage, only the union of one man and one woman
shall be valid or recognized as a marriage in the commonwealth. Two persons
of the same sex shall have the right to form a civil union if they otherwise meet
the requirements set forth by law for marriage. Civil unions for same sex per-
sons are established by the Article and shall provide entirely the same benefits,
protections, rights, privileges and obligations that are afforded to persons mar-
ried under the law of the commonwealth. All laws applicable to marriage shall
also apply to civil unions ... This Article is self-executing, but the general court
may enact laws not inconsistent with anything herein contained to carry out
the purpose of this Article.
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On Monday, May 17, 2004, the 180 day stay in Massachusetts ex-
pired,3 6 and same-sex couples began to marry in Massachusetts by the
hundreds.3 7 In Cambridge, alone, 220 marriage licenses were granted
to same-sex couples. 38 It was reported that approximately 2,500
same-sex couples have married in the first week in Massachusetts. 3 9

However, due to a 90-year-old anti-abet-marriage-evasion statute,
non-resident same-sex couples have not validly married in Massachu-
setts. Massachusetts marriage law forbids the formation or validity of
marriages involving citizens of other states that are forbidden in those
states. The section of the marriage chapter, entitled "Non-residents;
marriages contrary to laws of domiciled state" provides: "No marriage
shall be contracted in this commonwealth by a party residing and in-
tending to continue to reside in another jurisdiction if such marriage
would be void if contracted in such other jurisdiction, and every mar-
riage contracted in this commonwealth in violation hereof shall be
null and void." 40 Any such marriages that are contracted in Massa-
chusetts are "null and void" as a matter of Massachusetts law. The
Governor of Massachusetts has ordered city clerks to ascertain if
couples seeking to marry are non-residents and has forbidden the is-
suing of marriage licenses to non-resident same-sex couples. A court
challenge to this law by advocates of same-sex marriage was
unsuccessful.

4 1

36. Governor Romney wanted to ask the state supreme court to stay its order until
after the amendment is voted upon, but the Democratic state attorney general, a bla-
tant supporter of same-sex unions, refused to do so. Several state legislators have filed
suit in the state courts, and a pro-family organization has filed suit in federal court to
block Goodridge from taking effect.

37. Alan Cooperman & Jonathan Finer, Gay Couples Marry in Massachusetts,
WASH. POST, May 18, 2004, at Al ("More than 600 gay couples rushed to town halls and
courthouses across Massachusetts on Monday and emerged to cheering crowds, live
bands and rice-throwing relatives as the state became the first in the nation to allow
same-sex marriages") (227 gay couples filed to marry in Cambridge, 154 in
Provincetown, 113 in Northampton, 99 in Boston, 65 in Worcester, 37 in Somerville,
"and scores more elsewhere"). Id. at A3 While a three-day waiting period is normally
required in Massachusetts, it can be waived, and Provincetown and Worcester reported
30 same-sex marriages apiece, while Cambridge had 22. Id.; Cheryl Wetzstein, Homo-
sexuals 'marry' in Massachusetts, WASH. TIMES, May 18, 2004, at Al; Jonathan Finer,
Marriage License Is Just A Start, WASH. POST, May 19, 2004, at A3 (Cambridge City
Clerk processed 220 applications for marriage licenses on Monday, more than any other
city, but turned away two nonresidents who said they did not intend to move to Massa-
chusetts). Id. at A3

38. Finer, supra, note 37, at A3.
39. Dedman, supra note 5 (approximately 2,500 gay and lesbian couples married in

Massachusetts in the first week).
40. Mass. Gen. Laws ch. 207, § 11 (2004).
41. Finer, supra, note 37, at A3. A lawsuit was filed challenging the law but the

law was upheld. Id. See Dan Ring, Court bars nuptials for out-of-state gays, Springfield
(MA) Union-News (The Republican) 2004 WL 88724816 (last visited Sep. 20, 2004) ("A
judge yesterday approved Gov. W. Mitt Romney's use of a nearly century-old law to ban
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C. POTENTIALLY LIMITLESS SAME-SEX MARRIAGE JUDGMENT

RECOGNITION CLAIMS

For purposes of the federal DOMA, a same-sex marriage judg-
ment is any judgment in which "a relationship between persons of the
same sex... is treated as a marriage under the laws of [an American]
State, territory, possession, or tribe."42 This would include any judi-
cial proceeding that results in an order or decree declaring or based
upon the finding that a same-sex couple are lawfully married. Same-
sex marriage judgments may result from what may be classified as
"ordinary" and "extraordinary" litigation. The "ordinary" litigation
would result from the ordinary course of same-sex couples living to-
gether. For example, more than 500,000 same-sex couples are now
living together in the United States,43 and at least 10,000 of them
have been married under some legal auspices. 44 As "married" gay and
lesbian couples living together go about ordinary daily activities, it is
inevitable that incidents will occur that lead to litigation in which a
determination of marital status is necessary to establish or defeat a
claim. Marriage judgments may result whenever any legal claim,
right, privilege, immunity, benefit, obligation, or defense that flows
out of or depends upon the establishment of a marital relationship is
asserted in a judicial proceeding. Thus, a same-sex marriage judg-
ment may result from "ordinary" litigation of claims such as those for:
(1) divorce, separation or annulment;4 5 (2) property division; (3) ali-
mony; (4) enforcement of an antenuptial agreement; (5) wrongful
death;46 (6) loss of consortium; (7) other tort claims requiring estab-
lishment of a marital relationship; (8) family expenses or necessaries

out-of-state gay couples from marrying in Massachusetts, saying the Romney adminis-
tration is treating all couples equally under the law"); Associated Press, Judge backs
gay marriage law of 1913; It bars out-of-state couples from marrying, BELLVILLE NEWS-
DEMOCRAT, Aug. 20, 2004 (last visited Sep. 20, 2004) ("[a] Boston state judge on
Wednesday rejected a challenge of a 1913 law barring out-of-state gay couples from
marrying in Massachusetts, where residents have had that first-in-the-nation right
since May. Superior Court Judge Carol Ball denied a request by eight gay couples from
other states for a preliminary injunction blocking Massachusetts from enforcing the
law, which prohibits marriages that would not be legal in couples' home states").

42. 28 U.S.C. § 1738C (2000).
43. The 2000 Census revealed that of a total of 5,475,768 unmarried partner

households, 301,026 were male householders with male partners, and 293,365 were fe-
male householders with female partners, for a total of 594,391 same-sex couples. U.S.
Census Bureau, Statistical Abstract of the United States: 2002, at 48, Table 49, availa-
ble at http://www.census.gov/ prod/2003pubs/02statab/pop.pdf (last visited Nov. 16,
2003); 2001 Statistical Abstract of the United States, 52-60, tables 54-59; see also 2000
Census, available at http://www.census.gov.

44. See supra notes 2-7 and accompanying text.
45. See, e.g., Rosengarten v. Downes, 802 A. 2d 170 (Conn. App. Ct. 2002); see also

supra note 29 and accompanying text.
46. See Langan v. St. Vincent's Hosp., 765 N.Y.S.2d 411 (Sup. Ct. Nassau Co. N.Y.

(2003).
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(including claims by medical creditors for last expenses); (9) medical
decision-making authority for an incapacitated partner; (10) marital
testimonial privilege; (11) tax liability, credit, or exemption; (12) em-
ployment benefits such as health insurance and retirement benefits;
(13) social security and other government benefits; (14) intestate suc-
cession; and (15) disposition of a partner's remains (including organ
donation and funeral arrangements), to name some of the most com-
mon kinds of marital claims.

"Extraordinary" marriage litigation may result when parties at-
tempt to manipulate the judicial system in order to obtain or enforce a
judgment that treats a same-sex relationship as a marriage. Thus, a
"friendly" lawsuit seeking a declaratory judgment that a marriage ex-
ists or is valid may result in an "artificial" marriage judgment. Ex
parte judgments or judgments that did not involve contested or adver-
sary litigation may also be classified as "artificial" judgments. 4 7 Liti-
gation designed for political purposes, to establish, export, or import
same-sex marriage to change by judicial order the marriage policy of a
state, also is "extraordinary."48

As soon as valid same-sex marriages are performed in a state that
does not prohibit and nullify evasive marriages involving residents of
other jurisdictions (as does Massachusetts), a lot of litigation will en-
sue. In addition to the litigation campaign that will ensue in an effort
to export same-sex marriages to other states and invalidate state and
federal DOMAs, there will be litigation that results quite normally
and naturally. After ordinary same-sex judgments like those de-
scribed above are entered in the state that allowed same-sex mar-
riage, one or both parties may move to other states; moving "back
home" to a former state of residence where family members still reside
is quite common following divorce, death, and other crises.4 9 Auto ac-
cidents in the new state, denial of employment benefits, denial of tax

47. This is similar to the collateral estoppel doctrine that a judgment is not entitled
to issue preclusive effect unless it was "fully and fairly litigated and finally decided."
See Underwriters Nat'l Assurance Co. v. North Carolina Life and Accident and Health
Ins. Guar. Ass'n, 455 U.S. 691, 706 (1982) ("a judgment is entitled to full faith and
credit-even as to questions of jurisdiction-when the second court's inquiry discloses
that those questions have been fully and fairly litigated and finally decided in the court
which rendered the original judgment" (quoting Durfee v. Duke, 375 U.S. 106, 111
(1963)); Key v. Wise, 454 U.S. 1103, 1107 (1981).

48. The Li litigation probably would be classified as extraordinary-political-
litigation.

49. See generally Judith S. Wallerstein & Tony J. Tanke, To Move or Not to Move:
Psychological and Legal Considerations in the Relocation of Children Following Divorce,
30 FAm. L.Q. 305 (1996); see also Lucy S. McGough, Starting Over: The Heuristics of
Family Relocation Decision Making, 77 ST. JOHN'S L. REV. 291 (2003); Robert E. Oli-
phant, Minnesota's Custody Relocation Doctrine: Is There a Need for Change? 28 WM.
MITCHELL L. REV. 723 (2001).
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deductions or exemptions, failures to comply with alimony and prop-
erty division orders, visitation disputes, disputes about giving testi-
mony in court, claims for spousal employment benefits, etc., will lead
to suits in the second state (involving all of the ordinary claims listed
above, and others) seeking recognition and enforcement of the "mar-
riage judgment" entered previously in the same-sex-marriage-al-
lowing state. This short list of examples does not even begin to
scratch the surface of the multitude of kinds of potential cases in the
DOMA states involving claims seeking to enforce sister state same-sex
marriage judgments.

II. THE GENERAL RULES OF RECOGNITION OF SISTER-
STATE JUDGMENTS IN AMERICAN LAW

A. CONVENTIONAL RECOGNITION DOCTRINE

It is generally accepted by both courts and conflicts scholars that
when a judgment from one state ("S-1") is sought to be recognized or
enforced in another state ("S-2"), the second state may not ordinarily
decline to recognize, enforce and give the same effect to a valid judg-
ment that it would be given in the state in which the judgment was
rendered. The second state specifically may not decline recognition or
enforcement on the ground that the judgment is based upon a claim or
policy that violates the public policy (even the "strong" public policy) of
the second state. The Restatement, Second, Conflict of Laws summa-
rizes this rule succinctly. Section 117 states: "[a] valid judgment ren-
dered in one State of the United States will be recognized and enforced
in a sister State even though the strong public policy of the latter
State would have precluded recovery in its courts on the original
claim."'50 The Restatement, Second, of Judgments, concurs. In com-
mentary on § 81, which states that general obligation of a state to rec-
ognize and enforce sister state judgments whenever "the court the
judgment... had territorial jurisdiction and jurisdiction of the subject
matter of the action, and . . . adequate notice . . . [was] afforded."5 1

Likewise, the Restatement, Second, Judgments concurs and explains
that the rule of mandatory interstate judgment recognition is attrib-
uted to "the obligation to recognize a judgment of a sister state under
the Full Faith and Credit Clause and the statutory antecedent of 28
U.S.C. § 1738. It was held that the obligation was unequivocal if the
judgment relied on was a valid judgment ... "52 Again, "[w]hen the
judgment is one to which full faith and credit must be given, the recog-

50. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 117 (1971). But see id. § 103.
51. RESTATEMENT (SECOND) OF JUDGMENTS § 81 (1982).
52. Id. at cmt. b.
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nition court's authority to grant relief from the judgment is circum-
scribed by that obligation." 53

Scholarly commentary concurs. For example, a recent compre-
hensive law review article summarizes the rule as follows:

Although a forum court largely is free to ignore sister-
state law, once a sister state has rendered a judgment (often
based on its own law), the Full Faith and Credit Clause-to-
gether with the implementing statute-generally requires
the courts of every other state to honor that judgment, no
matter how much the judgment intrudes on the forum state's
sovereign interests .... [E]ven when a sister state has ren-
dered a judgment based on legal principles inconsistent with
those applicable in the forum state, Fauntleroy v. Lum estab-
lishes that the full faith and credit obligation requires the fo-
rum state to enforce the judgment.

The Fauntleroy principle-that a judgment conclusive in
one state is conclusive in all, regardless of the intrusion on
state sovereignty-has become entrenched in full faith and
credit jurisprudence. Thus, in Yarborough v. Yarborough, the
Court held that a Georgia judgment extinguishing a father's
obligation to support his daughter precluded the South Caro-
lina courts from awarding the daughter additional support-
even though the daughter now resided in South Carolina.
And in Williams v. North Carolina, the Court held that if one
party to a marriage had established a domicile in Nevada and
obtained a divorce judgment in that state on grounds not rec-
ognized in North Carolina, the state of matrimonial domicile,
North Carolina could not prosecute that party for bigamy
when he returned to the state. Justice Douglas, citing Faun-
tleroy, wrote that "even though the cause of action could not
be entertained in the state of the forum . . . because it ...
contravened local policy, the judgment thereon obtained in a
sister state is entitled to full faith and credit."

Indeed, the Court has applied the principle not merely to
preclude sister states from revisiting issues resolved by a
prior judgment, but also to preclude the federal courts from
implementing Congressionally enacted policies .... 54

Other scholars concur. Professor Lea Brilmayer states that "the
[Full Faith and Credit] Clause has had its main impact in the inter-

53. RESTATEMENT (SECOND) OF JUDGMENTS § 82, cmt. a (1982).
54. Stewart E. Sterk, The Muddy Boundaries Between Res Judicata and Full Faith

and Credit, 58 WASH. & LEE L. REV. 47, 57-59 (2001).

2005]



CREIGHTON LAW REVIEW

state enforcement of judicial judgments. These are entitled to almost
automatic deference in other states . ..

Numerous precedents support this general rule of mandatory rec-
ognition of judgments from sister states. As illustrated above, the no-
public-policy-exception usually is traced to the 1908 Supreme Court
decision in Fauntleroy v. Lum, 56 in which the Court explained that a
Missouri judgment based on an apparently erroneous evasion and
misinterpretation of Mississippi law had to be enforced in Mississippi
because the Missouri court had proper jurisdiction, and "the judgment
cannot be impeached in Mississippi even if it went upon a misappre-
hension of the Mississippi law."5 7 In a line of cases going back to the
early twentieth century a number of American courts declared that, "a
judgment shall be accorded the same faith and credit in every court
within the United States as it has . . . in the state .. .where it was
originally rendered; and this is true, though the cause of action upon
which the judgment was based is against the law and public policy of
the state or territory in which enforcement is sought."58

The Supreme Court has recently emphasized the distinction be-
tween strict faith and credit required to be given judgments of sister
states and the very flexible faith and credit required to be given to
public acts and records. In Baker v. General Motors, Co.59, Justice
Ginsburg, for the Court, explained:

Our precedent differentiates the credit owed to laws (leg-
islative measures and common law) and to judgments. "In
numerous cases this Court has held that credit must be given
to the judgment of another state although the forum would
not be required to entertain the suit on which the judgment
was founded." Milwaukee County, 296 U.S. at 277, 56 S.Ct.,
at 234. The Full Faith and Credit Clause does not compel "a
state to substitute the statutes of other states for its own stat-
utes dealing with a subject matter concerning which it is com-
petent to legislate." Pacific Employers Ins. Co. v. Industrial
Accident Comm'n, 306 U.S. 493, 501, 59 S.Ct. 629, 632, 83
L.Ed. 940 (1939); see Phillips Petroleum Co. v. Shutts, 472
U.S. 797, 818- 819, 105 S.Ct. 2965, 2977-2978, 86 L.Ed.2d 628
(1985). Regarding judgments, however, the full faith and

55. Brilmayer, supra note 22, at 3 (the Full Faith and Credit Clause unavoidably
results in judicial judgments having "extraterritorial" effect. The whole point of the
clause is that once a judgment is announced, that judgment will be enforceable in other
states).

56. 210 U.S. 230 (1908).
57. Faultleroy v. Lum, 210 U.S. 230, 237 (1908).
58. Eugene F. Scoles, Peter Hay, Patrick J. Borchers, & Symeon C. Symeonides,

CONFLICT OF LAWS § 24.20 at 1171 (3d ed. 2000) [hereinafter "ScOLES & HAY"] (citing
Hieston v. National City Bank of Chicago, 280 Fed. 525, 528 (1922)).

59. 522 U.S. 222 (1998).
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credit obligation is exacting. A final judgment in one State, if
rendered by a court with adjudicatory authority over the sub-
ject matter and persons governed by the judgment, qualifies
for recognition throughout the land. For claim and issue pre-
clusion (res judicata) purposes, in other words, the judgment
of the rendering State gains nationwide force .... A court may
be guided by the forum State's "public policy" in determining
the law applicable to a controversy. See Nevada v. Hall, 440
U.S. 410, 421-424, 99 S.Ct. 1182, 1188-1190, 59 L.Ed.2d 416
(1979). But our decisions support no roving "public policy ex-
ception" to the full faith and credit due judgments.60

In an important judgment recognition case in 1996, the Court re-
iterated: "[Tihe [Full Faith and Credit] Act thus directs all courts to
treat a state court judgment with the same respect that it would re-
ceive in the courts of the rendering state."6 1 As the Court even more
recently stated, "[t]he full faith and credit command 'is exacting' with
respect to [a] final judgment.., rendered by a court with adjudicatory
authority over the subject matter and persons governed by the judg-
ment, . . . [but] is less demanding with respect to choice of laws. ' 6 2

There are exceptions to the constitutional rule of mandatory rec-
ognition of sister state judgments, but they are narrow. 6 3 As noted in
the Restatement, Second, of Judgments: "[t]he obligation to give a
judgment full faith and credit is itself qualified."6 4 For example, a
valid judgment from a sister state "may be denied enforcement if equi-
table relief could be obtained from it in the forum in which it was ren-
dered."65 Likewise, "the judgment need be given no greater effect in
the state of recognition than it would be given in the state of rendi-
tion."66 Of course, lack of jurisdiction or other violation of basic due
process in the rendering court may justify a sister state's refusal to
recognize a judgment.6 7 In at least some circumstances, a state may
decline to enforce the judgment of another state if the judgment was
based on corruption, duress, fraud, mistake, or exploitation of an in-
competent person.68 Nonetheless, the cumulative scope of all of these

60. Baker v. General Motors Co., 522 U.S. 222, 233-34 (1998).
61. Matsushita Elec. Indus. Co., Ltd. v. Epstein, 516 U.S. 367, 373 (1996).
62. Franchise Tax Bd. v. Hyatt, 538 U.S. 488, 494 (2004) (citing Baker v. General

Motors Corp., 522 U.S. at 233).
63. Sack, supra note 22, at 854 ("Yet, despite the general depiction of the Full

Faith and Credit Clause as an 'iron law' that requires each state to recognize the 'public
Acts, Records, and judicial Proceedings' of every other state, the Clause has been inter-
preted by the Supreme Court to have a number of possible limitations and exceptions").

64. RESTATEMENT (SECOND) OF JUDGMENTS § 82 cmt. a (1982).
65. Id.
66. Id.
67. RESTATEMENT (SECOND) OF JUDGMENTS §§ 69, 81 (1982) (judgments from courts

lacking jurisdiction and invalid judgments may be declined recognition).
68. RESTATEMENT (SECOND) OF JUDGMENTS § 82 (1982) (citing §§ 68, 70-73).
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exceptions to interstate judgment recognition under the full faith and
credit doctrine is very.narrow.

The rule of mandatory interstate judgment recognition is derived
from the Constitution in two ways-first, by interpretation of the first
clause of Article IV, Section 1, of the Constitution, the Full Faith and
Credit Clause, and, second, by interpretation of the 1790 Act of Con-
gress implementing it, now codified at 28 U.S.C. § 1738, generally
known as the Full Faith and Credit Act, which was enacted pursuant
to the second clause of Article IV, Section 1, the "Effects Clause." The
Effects Clause of the Constitution authorizes Congress to "prescribe
the Manner in which such Acts, Records and Proceedings shall be
proved, and the Effect thereof."6 9 In the Full Faith and Credit Act,
the first Congress provided that judgments will have the same effect
in a second state as the judgment has in the rendering state.

Congress could have chosen some other rule of recognition as the
baseline, such as a rule that the judgment would have the same effect
in the second state as the recognition and preclusion rules of that
state provide for judgments of that state. 70 However, by the Act of
1790, Congress chose the preclusion rules of S-1 as the reference point
for what "full faith and credit" for judgments means. Since then, for
over two centuries, the rule has been settled, as the Restatement, Sec-
ond, Conflict of Laws notes: "[p]rovided that the judgment is valid (see
§ 92), full faith and credit requires that it be recognized and enforced
in a sister State even though the original claim is contrary to the
strong public policy of the sister State. Fauntleroy v. Lum, 210 U.S.
230 (1908). This is a situation where no departure from the command
of full faith and credit is permitted by the principles stated in § 103."71

Likewise, the Restatement (Second) of Judgments concurs and ex-
plains that the rule of mandatory interstate judgment recognition is
attributed to "the obligation to recognize a judgment of a sister state
under the Full Faith and Credit Clause and the statutory antecedent
of 28 U.S.C. § 1738. It was held that the obligation was unequivocal if
the judgment relied on was a valid judgment . . .,,72 Again, "[w]hen
the judgment is one to which full faith and credit must be given, the
recognition court's authority to grant relief from the judgment is cir-
cumscribed by that obligation." 73

On its face, the provision of Section Two of DOMA partially re-
vises Section 1738's mandatory, same-effect-as-in-the-rendering-

69. U.S. CONST. art. IV, § 1.
70. Many scholars have noted that Congress could have chosen some other base-

line for "full faith and credit" than the preclusion rules of S-1.
71. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 117 cmt. b (1971).
72. RESTATEMENT (SECOND) OF JUDGMENTS § 81, cmt. b (1982).
73. RESTATEMENT (SECOND) OF JUDGMENTS § 82 cmt. a (1982).
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state-of-judgment-recognition-rule. DOMA provides that the second
state may apply its own judgment rules and policies to determine
whether or not to recognize and enforce sister state same-sex mar-
riage judgments. The DOMA judgment recognition provision is not
drafted to come within any of the narrow, traditional exceptions to the
mandatory full faith and credit interstate judgment recognition rule.
Thus, on its face, the DOMA interstate judgment recognition provision
seems to contradict the full faith and credit Act and doctrine of
mandatory interstate judgment recognition.

B. IF FULL FAITH AND CREDIT DOCTRINE DOES NOT COMPEL

JUDGMENT RECOGNITION STATES MAY LIBERALLY DECLINE TO

RECOGNIZE AND ENFORCE JUDGMENTS

Two qualifications to the existing full faith and credit doctrine of
judgment recognition may come into play in analyzing DOMA's judg-
ment recognition provision. The first qualification is that the com-
mands of Congress and the Constitution underlie the rule of
mandatory interstate judgment recognition. In contexts in which the
Full Faith and Credit Clause and Act do not apply to compel states to
recognize judgments from other jurisdictions, the states have much
broader discretion to decline to recognize and enforce foreign judg-
ments. For example, the constitutional and statutory Full Faith and
Credit obligations applicable to judgments from other states in the na-
tional union do not apply to judgments from other nations. Accord-
ingly, states constitutionally may (and regularly do) decline to
recognize or enforce judgments of other nations for a variety of discre-
tionary reasons, including conflict between the legal policies upon
which the foreign judgment are based and the strong public policies of
the state in which enforcement is sought. 7 4

Likewise, when other provisions of the Constitution prohibit rec-
ognition, the full faith and credit doctrine gives way.7 5 Thus, for ex-
ample, if enforcing a sister-state judgment would deny due process to
a party, or effect a taking without just compensation, or violate a basic
principle of a relevant legal system, enforcement will be denied, even
though the initial judgment might be valid.76

When the full faith and credit obligation does not apply, ordinary
principles of judgment recognition allows numerous exceptions to en-

74. Id.
75. See, e.g., Brown-Forman Distillers Corp. v. New York State Liquor Auth., 476

U.S. 573 (1986) (commerce clause); Edgar v. MITE Corp, 457 U.S. 624 (1982) (commerce
clause); Supreme Court of New Hampshire v. Piper, 470 U.S. 274 (1985); Metropolitan
Life Insur. Co. V. Ward, 470 U.S. 869 (1985) (equal protection clause).

76. RESTATEMENT (SECOND) OF JUDGMENTS §§ 81, 82 (1982).
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forcement of judgments. 7 7 As a general rule, nonrecognition of judg-
ments from other jurisdictions is allowed if it serves the
administration of justice and "is compatible with the maintenance of
comity among courts."78

III. WHAT DID CONGRESS MEAN WHEN IT PROVIDED IN
DOMA THAT "NO STATE... SHALL BE REQUIRED TO
GIVE EFFECT TO ANY... JUDICIAL PROCEEDING OF
ANY OTHER STATE ... RESPECTING A RELATIONSHIP
BETWEEN PERSONS OF THE SAME SEX THAT IS
TREATED AS A MARRIAGE..."?

Congress passed the Defense of Marriage Act ("DOMA") in
1996.7 9 The vote in both houses of Congress was bi-partisan and over-
whelming. The House of Representatives passed the measure 342 to
67;80 the Senate passed it by a vote of 85 to 14.81 President Clinton
signed the Republican-drafted bill into law. The federal DOMA con-
tains two operative sections.8 2 Both sections of DOMA leave undis-
turbed the power of each state to define and regulate marriage for
itself, and to control the incidents of marriage provided by state law.
However, DOMA clearly establishes that if a state chooses to legalize
same-sex marriage, it may not force that controversial redefinition of
marriage upon the federal government (Section Three) or upon other
states (Section Two). Thus, DOMA preserves the right of the other
states and of the federal government to choose whether to legalize or
recognize same-sex marriage. The main principles underlying both
sections are respect for federalism and for protection of the right of
each state (and Congress) to settle the same-sex marriage definition
question for itself without being forced to recognize same-sex
marriages.

77. See generally RESTATEMENT (SECOND) OF JUDGMENTS §§ 69, 81, 82 (1982) (judg-
ments from courts lacking jurisdiction, invalid judgments, and judgments procured by
fraud may be declined recognition); RESTATEMENT (SECOND) OF CONFLICT OF LAWS §§
103-121 (1971) (nonrecognition of judgments permitted or required when judgment is
rendered without jurisdiction of parties or subject matter, is not final, is ambiguous, is
modifiable, is not on the marits, is conditional, is vacated, is reversed, is one of several
inconsistent judgments, is the subject of equitable relief, has been discharged, is barred
by the statute of limitations, and perhaps where no national interest necessitates it).

78. RESTATEMENT (SECOND) OF JUDGMENTS § 82 (1982).
79. Pub. L. No. 104-199, 110 Stat. 2419 (1996).
80. 142 CONG. REC. H7480-05 (daily ed. July 12, 1996).
81. 142 CONG. REC. S10129-01 (daily ed. Sept. 10, 1996).
82. Section Three of DOMA aims to eliminate a potentially serious ambiguity in

federal statutes, federal regulations, and federal programs by defining marriage and
marital relationships for purpose of federal law as the union of one man and one wo-
man. 1 U.S.C. § 7. Section Three establishes an intra-jurisdictional substantive rule or
definition; it is not of concern for this article focusing on full faith and credit and conflict
of laws issues.
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Section Two of DOMA is of particular interest to conflicts schol-
ars. It attempts to resolve a potentially serious controversy concern-
ing federally-mandated interstate marriage recognition rules. DOMA
provides that:

No State, territory, or possession of the United States, or
Indian tribe, shall be required to give effect to any public act,
record, or judicial proceeding of any other State, territory,
possession, or tribe respecting a relationship between persons
of the same sex that is treated as a marriage under the laws
of such other State, territory, possession, or tribe, or a right
or claim arising from such relationship.8 3

The issue to which this Section is addressed is whether the fed-
eral government's full faith and credit power should be used to force
one state's acceptance of a radical new form of "marriage" upon the
other states. Section 2 answers, "No," as a matter of congressional
authority and intent.

Section Two of DOMA clarifies the "effect" that federal full faith
and credit rules require a state to give to public acts, records and judi-
cial proceedings from another state that establish or recognize or give
legal effect to a same-sex relationship as a marriage. Three prelimi-
nary aspects of DOMA should be noted. First, nothing in Section Two
prohibits any state from recognizing same-sex marriage or recognizing
other states' acts, records or judicial proceedings treating same-sex
unions as marriages. Each state is still free to give such effect to an-
other states's legalization of same-sex marriage if it chooses to do so.
A state may have or create statutory or common law conflict of laws
rules that recognize same-sex marriages if legal in other states, and
Section Two does not interfere with that at all.

Second, Section Two specifies that the federal full faith and credit
rules do not require other states to recognize or enforce same-sex mar-
riages legalized or recognized in another state. Thus, DOMA takes a
neutral position, that federal full faith and credit neither prohibits nor
requires any state to recognize same-sex marriage acts, records and
judgments from other states. DOMA does not take a position in favor
of or in opposition to any state recognizing other states' acts, records
or judgments that treat same-sex unions as marriages. Rather,
DOMA only takes a position on whether the federal full faith and
credit doctrine and power be used to compel states to recognize other
states' acts, records or judgments that treat same-sex unions as mar-
riages; it clearly forbids the use of federal full faith and credit doctrine
or principles to compel states to recognize other states' acts, records or
judgments that treat same-sex unions as marriages. Section Two of

83. 28 U.S.C. § 1738C (2000).

2005]



CREIGHTON LAW REVIEW

DOMA establishes clearly a neutral, "hands-off' federal position-
that federal full faith and credit doctrine and authority will not be
used to compel states to take either a pro-same-sex or contra-same-sex
marriage position, or to recognize or deny recognition to same-sex
marriage judgments. Thus, it leaves the matter to each state, individ-
ually, to determine for itself.

Third, Section 2 of the federal DOMA applies not only to laws
from other states (choice of law) but also to judgments. Thus, it al-
lows, but does not require, other states to recognize or to not recognize
the Li judgment,8 4 and other same-sex marriage judgments. If a
same-sex couple were to get married in Massachusetts then got a de-
claratory judgment recognizing their "marriage" as valid, or if they got
a divorce and award of alimony arising out of the same-sex marriage
relationship, Section Two of DOMA removes the potential federal full
faith and credit compulsion (one way or the other) and leave it up to
the second state to decide for itself what effect to give such judgments.

DOMA was enacted pursuant to the Effects Clause of the Full
Faith and Credit provisions of Article IV of the Constitution.8 5 The
official Committee Report on DOMA noted that under the Effects
Clause. "Congress retains a discretionary power to carve out such ex-
ceptions as it deems appropriate,"8 6 but that Congress has acted pur-
suant to the Effects Clause very few times in its 200-plus year
history.

8 7

The effect of DOMA on sister state judgment recognition was
clearly understood and intended. Congress specifically considered
whether one state's judicial judgments treating same-sex unions as
marriages would have to be recognized or enforced in sister states.
DOMA was intended to bar an interpretation or application of federal
full faith and credit doctrine principles that would force sister state
recognition of same-sex marriage judgments. The Committee Report
noted "i]t is possible that homosexual couples could obtain a judicial
judgment memorializing their marriage, and then proceed to base
their claim of sister-state recognition on that judicial record. Accord-

84. See supra notes 8-16 and accompanying text.
85. H.R. Rep. No. 104-664, at 24 (1996), reprinted in 1996 U.S.C.C.A.N. 2905, 2929

("The Committee therefore believes that this situation presents an appropriate occasion
for invoking our congressional authority under the second sentence of the Full Faith
and Credit Clause to enact legislation prescribing what (if any) effect shall be given by
the States to the public acts, records, or proceedings of other states relating to homosex-
ual 'marriage'").

86. H.R. Rep. No. 104-664 at 25-26.
87. Id. at 24-25 ("the 'Effects Clause'-has not been frequently invoked by Con-

gress") (citing the PKPA, 28 U.S.C. § 1738A (2000); the Full Faith and Credit for Child
Support Orders Act of 1994, 28 U.S.C. § 1738B (2000); and the Safe Homes for Women
Act of 1994, 18 U.S.C. § 2265(2000). In addition, see 28 U.S.C. §§ 1738, 1739 (2000).
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ingly, Section 2 applies by its terms to all three categories of sister-
state laws to which full faith and credit must presumptively be
given."' 8 The Report emphasizes that DOMA does not preclude or
prevent any state from voluntarily choosing to recognize and enforce
sister state same-sex marriage judgments. "[tihe effect of Section 2 is
merely to authorize a sister State to decline to give effect to such [judi-
cial] orders; it does not mandate that outcome .... 89

However, Congress suggested two qualifications that it expected
would moderate the application and effect of DOMA: (1) that there
should be a conflict between the sister state judgment and a strong
public policy of the second state; and (2) that there should be some
significant connection and potential impact upon persons, relation-
ships or property in the second state implicating the public policy.
Thus, the official House Committee Report emphasized that "given
the special status of judicial proceedings, the Committee expects that
States will honor judicial orders as long as it [sic] can do so without
surrendering its public policy against same-sex marriages."90 Like-
wise, the House Committee Report alluded to the importance of con-
necting interests in the second state,91 and the Committees in the
House heard from one conflicts scholar, and the Senate heard from
two conflicts scholars, and the official Report cited to both of them,
who advised that in order to decline to recognize a sister state mar-
riage judgment, the second state would have to have a strong connect-
ing interest implicated. 92 Thus, current domicile, or some relevant
period of residence, or some other significant connection between the
forum jurisdiction and a party or other person affected, or presence of
property involved, or economic or social effects in the state, or some
other significant interest connecting the marriage judgment to the
state should exist before nonrecognition by S-2 is appropriate under
DOMA. Because the expressed purpose of the DOMA is to protect
state sovereignty in regard to marriage regulation, and allow to each
state to establish for itself and preserve its own public policy regard-

88. Id. at 28.
89. Id. at 28-29.
90. Id. at 28-29 (emphasis added).
91. See H.R. REP. No. 104-664 (1996), reprinted in 1996 U.S.C.C.A.N. 2905.
92. H.R. Rep. No. 104-664, at 30 n.72 (citing Prepared Statement of Professor War-

dle [the author]); see H.R. DOMA Hearing, supra note 25, at 179-180 (Prepared State-
ment of Lynn D. Wardle); see also Sen. Hearing, supra note 25, at 25, 34-37 (Prepared
Statement of Professor Lynn D. Wardle). However, since page (9) of the Wardle testi-
mony cited is not the page in which this particular point is made, it is possible that
Congress did not intend to suggest this qualification. Professor Cass Sunstein, an oppo-
nent of DOMA, also suggested that some significant connection between the state and
the parties or dispute was required for nonrecognition. See Sen. Hearing, supra note 25,
at 43, 46 (1996) (prepared statement of Cass R. Sunstein, Karl N. Llewellyn Professor of
Jurisprudence, University of Chicago).
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ing same-sex marriages that effect the state,9 3 both of these qualifica-
tions are consistent with and conceptually further the congressional
intent behind the federal DOMA.94

Thus, it appears that Congress, by enacting DOMA, intended to
establish as federal law a rule that the full faith and credit provisions
of the U.S. Constitution, statutes, and federal common law shall not
be applied to force any state to recognize judgments from other states
treating same-sex relationships as marriages if: (1) that forum state
has a strong public policy against recognizing same-sex relationships
as marriage; and if (2) that state has some significant connecting in-
terest in the matter of judgment enforcement that would implicate
such state policy.

Some critics have characterized DOMA as legislating a public pol-
icy exception to general conflict of laws principles. However, a more
accurate characterization is that DOMA establishes a strong federal-
ism principle rejecting federal control of the issue of interjurisdictional
recognition of same-sex marriages, whether by choice of law or judg-
ment recognition rules. DOMA does not establish any substantive
federal choice of law or recognition or nonrecognition rule. DOMA
only establishes a rule of federal deference to states, leaving establish-
ment of the controlling judgment recognition rules and exceptions for
each state to decide for itself.

Moreover, DOMA does not contain any general "public policy ex-
ception" to judgment recognition. DOMA does not create a "roving
public policy exception" to the enforcement of judgments generally. 95

It does not even create a stationary public policy exception to enforce-
ment of marriage judgments in particular. DOMA does not allow
states generally to refuse to recognize judgments whenever they vio-
late the forum's public policy, or when they violate the forum state's
marriage policy in particular. The federal Defense of Marriage Act
simply says nothing at all about public policy. Congress intended
DOMA to require a strong public policy against same-sex marriage
before a forum state could decline to recognize a sister state same-sex

93. See infra notes 25 and 93 and accompanying text.
94. The House Report further noted that "if-notwithstanding a sister State's pol-

icy objections to homosexual 'marriage'-there is some constitutional compulsion to give
effect to a judicial order, Section 2 obviously can present no obstacle to such recogni-
tion." H.R. REP. No. 104-664, at 29. This basically means that if the nonrecognition of a
sister state marriage judgment would violate some other provision of the Constitution,
such as due process, equal protection, et c., DOMA is not intended to override that con-
stitutional requirement. See generally supra notes 77-79 and accompanying text.

95. Baker v. General Motors, 522 U.S. 222, 233-34 (1998).
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marriage judgment,9 6 but that is just an element, one of several re-
quirements for application of DOMA.

DOMA contains a very specific, narrowly tailored same-sex mar-
riage exception to judgment recognition. The exception is not for all
marriages or for marriage judgments that offend the strong public pol-
icy of the forum state. It is not even for one of the specific categories of
marriages that have historically been recognized public policy excep-
tions in choice of law generally such as those that offend "natural
law,"9 7 or those that involve polygamy, incest or under-age mar-
riages. 98 Rather, DOMA creates an exception to the general rule of
judgment recognition for only one type of judgment-concerning only
one type of domestic relationship-"a relationship between persons of

" 99the same sex that is treated as a marriage ....
Conceptually, what Congress did in DOMA was select the judg-

ment recognition, preclusion and enforcement rules of the second state
as the reference point for determining what "full faith and credit"
means for same-sex marriage judgments rendered by sister states.
That certainly changes the baseline for determining what "full faith
and credit" means for such judgment recognition, which under the
Full Faith and Credit Act of 1790, was (and for over two centuries
consistently has been) the recognition, preclusion and enforcement
rules of the rendering state.

IV. DOES CONGRESS HAVE THE CONSTITUTIONAL
AUTHORITY TO PROVIDE FOR NON-RECOGNITION OF
JUDGMENTS OF OTHER STATES RESPECTING
RELATIONSHIPS BETWEEN PERSONS OF THE SAME SEX
THAT ARE TREATED AS MARRIAGES?

So far, this Article has concluded: (1) it would violate long-estab-
lished full faith and credit judgment recognition doctrine for a state
generally to decline to recognize a same-sex marriage judgment from a
sister state because it violated a strong public policy of the second

96. See infra notes 25, 93, and 95 and accompanying text. Julie L. B. Johnson,
Comment, The Meaning of "General Laws": The Extent of Congress's Power Under the
Full Faith and Credit Clause and the Constitutionality of the Defense of Marriage Act,
145 U. PA. L. REV. 1611, 1628-29 (1997) ("[a]lthough a declaratory judgment as to the
validity of a marriage would ordinarily bolster a couple's claim for full faith and credit,
the DOMA purports to remove that support. It is therefore unclear whether a declara-
tory judgment would assist a same-sex couple in another state. To some degree, at
least, the extent to which the DOMA will affect the expected recognition of same-sex
marriages will turn on whether or not the forum state has a strong public policy against
same-sex marriages").

97. In re May's Estate, 114 N.E.2d 4 (1953).
98. Id.; RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 283 cmt. c, k (1971).
99. 28 U.S.C. § 1738C.
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state (unless the case fell into one of the narrow exceptions, such as for
judgments rendering by courts lacking jurisdiction); and (2) Congress
intended DOMA to change the full faith and credit doctrine with re-
spect to judgment recognition (as well as choice of law), to allow other
states to decide for themselves whether or not to recognize same-sex
marriage judgments rendered in sister states. Because the full faith
and credit doctrine emanates at least in part from a command of the
Constitution, the critical question that remains is whether constitu-
tionally Congress can change the full faith and credit judgment recog-
nition doctrine to allow states to choose for themselves whether or not
to recognize sister state judgments. That question is addressed in this
Part.

A. THE TEXT AND HISTORY OF THE FULL FAITH AND CREDIT CLAUSE

SUPPORT THE POWER OF CONGRESS TO PRESCRIBE THAT STATES

ARE NOT REQUIRED TO GIvE EFFECT TO JUDGMENTS TREATING

SAME SEX RELATIONSHIPS As MARRIAGE

The text and history of Article IV supports the constitutionality of
Congress enacting DOMA, including prescribing that States are not
required to give effect to judgments treating same-sex relationships as
marriages. First, there is no qualification, condition, or limaitation on
the power given to Congress to "prescribe" the "Effect" of state court
judgments in other states. As Professor Maurice Holland put it in his
written testimony about the proposed act: "There seems to me no the
slightest room for doubt but that enactment of Sec. 2 [of DOMA] would
be within the constitutional authority of the Congress. The . . .so-
called 'full faith and credit clause,' could not be more explicit .... [If
the first sentence of the Full Faith and Credit clause] state[d] an inde-
pendent and absolute constitutional mandate ... that would render
nugatory or anomalous the second sentence . . ."100

Second, the clear distinction made in the text of the Effects
Clause, between prescribing the "manner" of proof and prescribing the
substantive "Effect," and the extension to Congress of same, unquali-
fied power to prescribe both the manner of proving sister state judg-
ments and the effects thereof eliminate any plausible argument that
the Founders were just carelessly using loose language. Rather, the

100. Hearing Before the Subcommittee on the Constitution of the Committee on the
Judiciary on H.R. 3396, Defense of Marriage Act, House of Representatives, 104th
Cong., 2d Sess., May 15, 1996 (Serial No. 69, GPO 1996) [hereinafter "H.R. DOMA
Hearing"] at 149, 149-50 (Prepared Statement of Maurice Holland, Professor of Law,
University of Oregon School of Law); see also H.R. DOMA Hearing at 89, 113 (Prepared
State of Hadley Arkes, Edward Ney Professor of Jurisprudence and American Institu-
tions, Amherst College) ("[wlith this [A]ct [DOMA] the Congress uses but the slightest
portion of the authority it might.., claim to act in this field").
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language and structure of the Effects Clause leave no doubt that the
Founders intended to give Congress the same complete, discretionary
authority to determine the substantive effects of sister state judg-
ments as it was given to establish the mechanical, procedural matters
relating to manner of proving them.

Third, the history of the drafting of the Full Faith and Credit
Clause supports the power of Congress to prescribe the effects of judg-
ments in sister states. As the Supreme Court noted nearly sixty years
ago, the Full Faith and Credit Clause of the Constitution "does not
make a sister-State judgment a judgment in another State. The pro-
posal to do so was rejected by the Philadelphia Convention. 2 Farrand,
The Records of the Federal Convention of 1787, 447, 448. 'To give it
the force of a judgment in another state, it must be made a judgment
there."'1 0 1

Fourth, as explained in greater detail in Part IV.D., infra, there is
little doubt that the actual historical intent of the Founders was to
give Congress the substantive power to prescribe what effect the judg-
ments of one state would have in other states. As one of the leading
historians of the Full Faith and Credit Clause has written, the histori-
cal evidence indicates that:

The second sentence of the Clause gives Congress the
power to provide the rules by which state statutes can be au-
thenticated so that they can be admitted into evidence in ac-
cord with the command of the first sentence of the Clause...
In addition, the second sentence gives Congress the power to
provide for the "substantive" effect that state statutes shall
have in other states-i.e., to provide a set of nationwide con-
flict-of-laws rules to govern the obligations of the states to en-
force the statutes. If Congress does not provide for the
substantive effect that state statutes should have in other
states, the states would determine these matters for them-
selves under common-law, conflict-of-laws rules reflecting ac-
cepted relationships between independent sovereigns. 10 2

The overwhelming weight of historical research about the Full
Faith and Credit Clause confirms this assessment.10 3

101. Williams v. North Carolina, 325 U.S. 226, 229 (1945).
102. Ralph U. Whitten, The Original Understanding of the Full Faith and Credit

Clause and the Defense of Marriage Act, 32 CREIGHTON L. REV. 255, 264 (1998).
103. See infra Part IV.D.; see also Ralph U. Whitten, The Constitutional Limitations

on State Choice of Law: Full Faith and Credit, 12 MEM. ST. U. L. REV. 1 (1981); Ralph U.
Whitten, The Constitutional Limitations on State-Court Jurisdiction: A Historical-Inter-
pretative Reexamination of the Full Faith and Credit and Due Process Clauses (Part
One), 14 CREIGHTON L. REV. 499 (1981); Daniel A. Crane, The Original Understanding
of the "Effects Clause" of Article IV, Section I and Implications for the Defense of Mar-
riage Act, 6 GEO. MASON L. REV. 307 (1998); James Weinstein, The Federal Common
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Fifth, the Effects Clause in the Constitution was the major
change that made the Full Faith and Credit Clause of the Constitu-
tion different from the full faith and credit clause of the Articles of
Confederation. Article IV of the Articles of Confederation, similar to
the first sentence of the Full Faith and Credit Clause of Article IV of
the Constitution of the United States, provided that "Full faith and
credit shall be given in each of these States to the records, acts and
judicial proceedings of the courts and magistrates of every other
State.' u 0 4 Perhaps because of the debate over the meaning of this lan-
guage in the Articles of Confederation, and some cases that held that
it meant that the judgment of a sister state had conclusive effect
(rather than just evidentiary proof) in the second court, '0 5 the drafters
of the Constitution added the "Effects Clause" to provide Congress
with discretionary power to determine the effect that judgments of one
state would have in others. As shown by the history of the Full Faith
and Credit Clause in general, and of the Effects Clause in particu-
lar, 10 6 any other interpretation of the Effects Clause would render its
language meaningless, and would make the Full Faith and Credit
Clause of the Constitution indistinguishable from that of the Articles
of Confederation which the Founders were attempting to revise and
improve.

Sixth, comparison with the Supremacy clause is instructive for it
is not subject to any Congressional power; the Founders thought it
needed to be absolute and not subject to legislative qualification. By
contrast, matters concerning interstate recognition were considered
by the Founders "to be unsuited to resolution by means of an absolute
constitutional mandate ...,u17

Seventh, there is a close similarity in the language of the DOMA
and the language of the Constitution empowering Congress to deter-
mine the interstate effects of laws and judgments from one state in
another state. The "Full Faith and Credit" clause of the Constitution,
article IV, section 1, provides: "Full Faith and Credit shall be given in
each State to the public Acts, Records, and judicial Proceedings of
every other State. And the Congress may by general Laws prescribe
the Manner in which such Acts, Records and Proceedings shall be
proved, and the Effect therof.' u0 8

Law Origins of Judicial Jurisdiction: Implications for Modern Doctrine, 90 VA. L. REV.
169, 173-76 (2004); but see Sack, supra note 22, at 888-93.

104. Articles of Confederation, art. IV.
105. Ralph U. Whitten, The Original Understanding of the Full Faith and Credit

Clause and the Defense of Marriage Act, 32 CREIGHTON L. REV. 255, 280-88 (1998).
106. See infra Part IV.D.
107. H.R. DOMA Hearing, available at 1996 WL 10163706 (prepared Statement of

Maurice Holland, Professor of Law, University of Oregon School of Law).
108. U.S. CONST. art. IV, § 1.
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The text of Section 2 of the DOMA provides:

No State, territory, or possession of the United States, or
Indian tribe, shall be required to give effect to any public act,
record, or judicial proceeding of any other State, territory,
possession, or tribe respecting a relationship between persons
of the same sex that is treated as a marriage under the laws
of such other State, territory, possession, or tribe, or a right
or claim arising from such relationship.1 0 9

Key words and phrases of the DOMA-including "effect," "State,"
and "public act, record, or judicial proceeding"-are identical to those
used in the Constitution to describe the power of Congress. Where the
language of the DOMA mirrors the language the Constitution, there
can be no question that in enacting DOMA Congress was acting
within the scope of its authority under the Constitution to prescribe
the effects that must be given to sister-states judgments. 110

B. THE PURPOSE AND POLICY OF THE FULL FAITH AND CREDIT

CLAUSE SUPPORT THE POWER OF CONGRESS TO PRESCRIBE THAT

STATES ARE NOT REQUIRED TO GIvE EFFECT TO JUDGMENTS

TREATING SAME SEX RELATIONSHIPS As MARRIAGE

DOMA is fully consistent with the purpose and policy of the Full
Faith and Credit Clause of the Constitution, including the Effects
Clause. First, the Effects Clause was intended to empower the branch
of government best suited to make the decision about conflicting state
policy interests. As Professor Holland put it in his written statement
before the House Judiciary Committee about the DOMA, matters con-
cerning interstate recognition were by the Founders "understood to be
unsuited to resolution by means of an absolute constitutional man-
date . ."111 Because of the sensitivity of the conjunction of state sov-
ereignty and interstate recognition of conflicting policies of different
states, the resolution of recognition questions involving conflicting
state legislative policies:

109. 28 U.S.C. § 1738C.
110. DOMA also applies in federal territories, possessions, and Indian Tribes, in

addition to the States. Other provisions of the Constitution give Congress the authority
to regulate such matters in federal territories and possessions and concerning effects of
American court judgments in Indian Tribes, and of Indian tribal court judgments in
federal and state courts. See U.S. CONST. art. I, § 8, cl. 3, 17, 18; U.S. CONST. art. IV,
§ 3, cl. 2. The primary effect of DOMA arises from the "Full Faith and Credit" clause,
and the discussion in this article is confined to that clause, and does not examine other
constitutional sources of authority for the enactment of DOMA in other provisions of the
Constitution.

111. H.R. DOMA Hearing, supra note 107 (prepared Statement of Maurice Holland,
Professor of Law, University of Oregon School of Law).
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could not sensibly be accomplished by means of an axiomatic
constitutional mandate similar to that of the supremacy
clause, but that this was a task that should be confided to the
Congress as the body best able to legislate adjustments re-
sponsive to evolving circumstances and to maintain the opti-
mum equilibrium between the pluribus and the unum ...
The delicate, and largely political, task of resolving such con-
flicts was therefore confided to the Congress, with the expec-
tation that it would function as a kind of referee for their
settlement when required."12

Second, the balancing of conflicting state policy interests is not an
appropriate function for the judicial branch, as the Court itself has
frequently acknowledged. Just recently, in Franchise Tax Board v.
Hyatt, 11 3 Justice O'Connor, for unanimous Court, declared: "[w]ithout
a rudder to steer us, we decline to embark on the constitutional course
of balancing coordinate States' competing sovereign interests to re-
solve conflicts of laws under the Full Faith and Credit Clause."1 14

Balancing competing state policy interests calls for political, not judi-
cial skill and insights. When the Court has undertaken such tasks, it
often has performed discreditably. The unanimous opinion also cited
Justice Jackson's observation that "it [is] difficult to point to any field
in which the Court has more completely demonstrated or more can-
didly confessed the lack of guiding standards of a legal character than
in trying to determine what choice of law is required by the Constitu-
tion."" 1 5 Third, the Supreme Court has frequently acknowledged that
Congress, in particular, has a "substantial interest" in "balancing the
interests" of the several states by "prevent[ing] [one state's] policy
from dictating" what the legal policy of other states will be. 1 6 In
United States v. Edge Broadcasting Co.,117 the Court upheld a statute
forbidding broadcasters from carrying advertisements for lotteries if
lotteries were forbidden in the state in which the broadcaster was lo-
cated because that statute vindicated the sovereignty of each state's
determination of its own lottery rules. The broadcaster who chal-

112. H.R. DOMA Hearing, supra note 107 (prepared Statement of Maurice Holland,
Professor of Law, University of Oregon School of Law).

113. 538 U.S. 488 (2003).
114. Franchise Tax Bd. v. Hyatt, 538 U.S. 488, 499 (2003).
115. Franchise Tax Bd., 538 U.S. at 496 (citing Robert H. Jackson, Full Faith and

Credit-The Lawyer's Clause of the Constitution, 45 COLUM. L. REV. 1, 16 (1945)) ("We
have, in the past, appraised and balanced state interests when invoking the Full Faith
and Credit Clause to resolve conflicts between overlapping laws of coordinate
States .... his balancing approach quickly proved unsatisfactory .... [iun light of this
experience, we abandoned the balancing-of-interests approach").

116. United States v. Edge Broadcasting Co., 509 U.S. 418, 429 (1993). See gener-
ally Senate Hearing, supra note 25 at 25, 30 (Prepared Statement of Professor Lynn D.
Wardle).

117. 509 U.S. 418 (1993).
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lenged the law in Edge was located in North Carolina, which prohib-
ited lotteries, but 90% of its listeners lived in Virginia, where the
lottery was legal. Even though the overwhelming majority of the lis-
teners resided in a state whose public policy would not be violated by
allowing the lottery advertisements, the Court held that the "congres-
sional policy of balancing the interests of lottery and nonlottery
States" was a "substantial governmental interest" that justified even
the prohibition of free speech in this instance. 118 The Court further
endorsed the "substantial federal interest in supporting North Caro-
lina's laws making lotteries illegal," and "prevent[ing] Virginia's lot-
tery policy from dictating" what advertisements would be carried on
stations located in another state. 119 The Court approved of the fed-
eral law because it "advances the governmental interest in enforcing
the restriction in nonlottery States, while not interfering with the pol-
icy of lottery States like Virginia." 120 The Court specifically approved
congressional action "to accommodate non-lottery States' interest in
discouraging public participation in lotteries, even as they accommo-
date the countervailing interests of lottery States."12 1

Edge shows clearly how appropriate and important it was for
Congress to enact DOMA because there is a "substantial federal inter-
est in supporting [state] laws [prohibiting same-sex marriage]" and in
"prevent[ing] [one state's same-sex marriage] policy from dictating"
what marriages are recognized in another state.1 22 DOMA, like the
federal statute in Edge, "advances the governmental interest in en-
forcing the restriction in [non-same-sex-marriage] States, while not
interfering with the policy of [same-sex marriage] States,"12 3 and be-
cause the law is designed "to accommodate non-[same-sex marriage]
States' interest in discouraging [same-sex marriage], even as they ac-
commodate the countervailing interests of [same-sex marriage]
States."124 DOMA is an exercise of Congress' special responsibility "to
sort out problems of federalism by designing careful rules to ensure
that judgments in one state do not bind other states" that have more
significant interests in the issue implicated by the claim for judgment
enforcement. 125

118. Edge Broadcasting Co., 509 U.S. at 428.
119. Id. at 429.
120. Id. at 429-30.
121. Id. at 433-34.
122. Id. at 429.
123. Id. at 429-30.
124. Id. at 433-34.
125. Statement of Cass Sunstein, Sen. Hearing, supra note 25, at 46, available at

1996 WL 387312. See also infra note 92 and accompanying text.
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In BMW of North America, Inc. v. Gore, 126 the Court illustrated
its concern for protecting state policies when it discussed whether Ala-
bama courts could impose punitive damages upon a defendant for do-
ing something in other states that was legal in those states but illegal
in Alabama. 127 Justice Stevens wrote for the Court that under the
Constitution it is impermissible for one state to "impose its own policy
choice on neighboring States.' 28 A State's power to impose its legal
policy, upon other states, even in matters of commerce, is "constrained
by the need to respect the interests of other States.. .,129 The Court
emphasized the need to follow "these principles of state sovereignty
and comity" which forbid one state giving its laws and legal policy ex-
traterritorial effect that "infring[es] on the policy choices of other
States," because the constitution requires each state "[t]o avoid such
encroachment.' 30 If such protection of state sovereignty is required
for mere state economic regulations, it is even more important that
one state not legislate a radical redefinition of marriage and then im-
pose it on the other states. While BMW involved choice of law, rather
than recognition of judgments, it underscores the countervailing con-
sideration of respect for co-equal sovereignty of sister states. Since
the very day the Court decided Romer it also validated the core princi-
ple upon which DOMA is based-the importance of protecting state
sovereignty in setting its own legal policies from lateral extraterritori-
alism of other state's contradictory laws.

Fourth, DOMA responds to the Court's explicit concern, ex-
pressed in Thomas v. Washington Gas Light Co., 131 that "[t]o vest the
power of determining the extraterritorial effect of a State's own laws
and judgments in the [first] State itself risks the very kind of paro-

126. 517 U.S. 559 (1996) (decided the same day (May 20) as Romer v. Evans, 517
U.S. 620 (1996).

127. BMW of North America, Inc., v. Gore, 517 U.S. 559, 568-86 (1996). BMW had
repainted parts of a new car that had suffered some paint damage while being trans-
ported from Germany to the United States, and then sold the car as a new car in Ala-
bama without disclosing that it had been partially repainted at a cost of $601.37. That
was lawful in other states, but a recent Alabama case made it improper there. The
plaintiff introduced evidence that repainting lowered the resale price of the car about
10% and the jury awarded the buyer $4,000 in compensatory damages (10% of the car's
price). BMW had sold about 1,000 such repainted cars in the United States, including
14 cars in Alabama. The jury mathematically awarded $4,000,000 in punitive damages,
reduced on appeal to $2,000,000. The Supreme Court reversed and remanded, 5-4, not-
ing that the award was so grossly excessive as to violate due process, in part because the
award appeared to be based on out-of-state conduct that was lawful where it occurred
and had no impact in Alabama.

128. Gore, 517 U.S. at 571.
129. Id. at 571-72 (citing Healy v. Beer Institute, 491 U.S. 324, 335-336 (1989); Ed-

gar v. MITE Corp., 457 U.S. 624, 643 (1982)).
130. Id. at 572 (emphasis added).
131. 448 U.S. 261 (1980).
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chial entrenchment on the interests of other States that it was the
purpose of the Full Faith and Credit Clause and other provisions of
Art. IV of the Constitution to prevent."1 3 2 It removes the "race for the
courthouse" from the recognition question. DOMA neutrally protects
the interests of both states.

Fifth, enforcement of judicial decisions from rendering states im-
plementing controversial legislative policies of those states creates an
interstate conflict that is no different in terms of either the clash of
public policy presented, or the potential impact upon forum state sov-
ereignty that is implicated by attempted enforcement of sister state
executive decisions to implement legislative policy, or proposed en-
forcement other state administrative agency acts to implement legis-
lative policy, or asserted application of legislative enactments of other
states embodying conflicting policy determinations. It makes no sig-
nificant practical or analytical difference whether the conflicting legis-
lative policy has been implemented in the sister state by executive,
legislative, or judicial methodology. Analytically, the instrument or
vehicle through which the state legislative policy is implemented
makes no significant difference and that distinction should not matter
to constitutional analysis (so long as basic due process and fundamen-
tal fairness have been provided). 133 Clearly, a state having some valid
interest in the matter may decline to give effect to foreign legislative
acts and administrative records that violate a strong public policy of
the second state, as a long-established line of decisions by the Su-
preme Court of the United States acknowledges a permissible scope
for nonrecognition.13 4 For example, in Allstate Insurance Co. V.

132. Thomas v. Washington Gas Light Co., 448 U.S. 261, 272 (1980) (citing Nevada
v. Hall, 440 U.S. 410, 424-425 (1979)).

133. Of course, judgments come at the end of a judicial process, but legislation
comes at the end of a legislative process, and administrative records result from admin-
istrative processes. While judgments (of constitutionality) may represent the culmina-
tion of legislative, executive and judicial review of the issue, that is an intra-sovereign
consideration, and really has little bearing on how to resolve inter-sovereign conflict of
laws disputes. Analytically, the fact of judicial process (as distinct from legislative or
administrative process) has little relevance for dealing with conflicts between different
sovereigns.

134. See, e.g., Thomas v. Washington Gas Light Co., 448 U.S. 261, 285 (1980) ("[wle
simply conclude that the substantial interests of the second State in these circum-
stances should not be overridden by another State through an unnecessarily aggressive
application of the Full Faith and Credit Clause, as was implicitly recognized at the
time of McCartin."); Nevada v. Hall, 440 U.S. 410, 421-422 (1979) ("this Court's decision
in Pacific Insurance Co. v. Industrial Accident Comm'n, 306 U.S. 493... clearly estab-
lishes that the Full Faith and Credit Clause does not require a State to apply another
State's law in violation of its own legitimate public policy"); Carroll v. Lanza, 349 U.S.
408, 412 (1955) ("[tlhe Court proceeded on the premise, repeated over and again in the
cases, that the Full Faith and Credit Clause does not require a State to substitute for
its own statute, applicable to persons and events within it, the statute of another State
reflecting a conflicting and opposed policy") (citing Pacific Employers Ins. Co. v. Indus.
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Hague,13 5 the Court approved the application of a forum state's law in
a case in which another state clearly had the greater weight of con-
tacts with the parties and incidents giving rise to the legal issue. The
Court held that the forum state could apply its own law so long as it
had "significant contact or significant aggregation of contacts" with
the parties and the occurrence or transaction to which it is applying
its law.136 That doctrine is reflected in many other Supreme Court
decisions dating back many decades. 13 7 Because such wide latitude is
allowed to apply the second forum rules and for assertion of jurisdic-
tion in the context of intersovereign conflicts involving act and
records, it is logically incoherent (apart from the perspective of histori-

Accident Comm'n, 306 U.S. 493, 502 (1939)); Hughes v. Fetter, 341 U.S. 609, 611 (1951)
("[wie have recognized, however, that full faith and credit does not automatically com-
pel a forum state to subordinate its own statutory policy to a conflicting public act of
another state; rather, it is for this Court to choose in each case between the competing
public policies involved"); Griffin v. McCoach, 313 U.S. 498, 507 (1941) ("[w]here this
Court has required the state of the forum to apply the foreign law under the full faith
and credit clause or under the Fourteenth Amendment it has recognized that a state is
not required to enforce a law obnoxious to its public policy"); Klaxon Co. v. Stentor Elec.
Mfg. Co., 313 U.S. 487, 498 (1941) ("[tlhe full faith and credit clause does not go so far
as to compel Delaware to apply section 480 if such application would interfere with its
local policy"); Alaska Packers Ass'n v. Indus. Accident Comm'n of California, 294 U.S.
532, 546 (1935) ("[ilt has often been recognized by this Court that there are some limita-
tions upon the extent to which a state will be required by the full faith and credit clause
to enforce even the judgment of another state, in contravention of its own statutes or
policy"); Bradford Elec. Light Co. v. Clapper, 286 U.S. 145, 160 (1932) ("[ilt is true that
the full faith and credit clause does not require the enforcement of every right con-
ferred by a statute of another state. There is room for some play of conflicting policies")
("I can find nothing in the history of the full faith and credit clause, or the decisions
under it, which lends support to the view that it compels any state to subordinate its
domestic policy, with respect to persons and their acts within its borders, to the laws of
any other") Id. at 164 (Stone, J., concurring); Pacific Employers Ins. Co. v. Indus. Acci-
dent Comm'n, 306 U.S. 493, 502 (1939) (whole case). See also Vanderbilt v. Vanderbilt,
354 U.S. 416, 426 (1957) (Frankfurter, J., dissenting) ("[iut is true that the commands of
the Full Faith and Credit Clause are not inexorable in the sense that exceptional cir-
cumstances may relieve a State from giving full faith and credit to the judgment of a
sister State because 'obnoxious' to an overriding policy of its own"); Morris v. Jones,
329 U.S. 545, 558 (1947) (Frankfurter, J., dissenting) ("the Full Faith and Credit Clause
does not imply that a judgment validly procured in one State is automatically enforcea-
ble in another, quite regardless of the consequences of such enforcement upon that
State's policy in matters peculiarly within its control"); Williams v. North Carolina, 317
U.S. 287, 296 (1942) ("[nlor is there any authority which lends support to the view that
the full faith and credit clause compels the courts of one state to subordinate the local
policy of that state, as respects its domiciliaries, to the statutes of any other state.")
("[wie have recognized an area of flexibility in the application of the Clause to preserve
and protect state policies in matters of vital public concern.") Id. at 309 (Murphy, J.,
dissenting at 309).

135. 449 U.S. 302 (1981).
136. Allstate Ins. Co. v. Hague, 449 U.S. 302, 308 (1981).
137. See, e.g., Carroll v. Lanza, 349 U.S. 408, 413-14 (1955); Richards v. United

States, 369 U.S. 1, 15 (1962); Nevada v. Hall, 440 U.S. 410 (1979); Griffin v. McCoach,
313 U.S. 498, 506 (1941); Pac. Employers Ins. Co. V. Indus. Accident Comm'n, 306 U.S.
493 (1939).
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cal doctrinal consistency) to suggest that no latitude at all exists for
reference to the legal rules of the second state in the context of
judgments.

Sixth, the purpose of the Full Faith and Credit Clause is to pro-
mote national unity, to contribute to making a "more perfect Union" of
the several states. 138 When matters of conflicting state policies, espe-
cially concerning issues of such local sensitivity and strong feelings as
marriage, are raised, neither an absolute constitutional self-enforcing
rule nor a judicial tribunal is as well qualified to balance the compet-
ing interests as well as the national legislature is. DOMA enhances
national unity by tolerating diversity of state same-sex marriage rec-
ognition rules.

The Full Faith and Credit Clause as a whole was included to pro-
vide a mechanism for balancing the need to protect state sovereignty
and to foster national unity. Neither interest is absolute; yet to give
mandatory enforcement to sister state judgments without allowing
room for vindication of local strongly-held marriage values embodied
in any case undermines the ultimate purposes of the Full Faith and
Credit Clause.

As one scholar notes: "[flull faith and credit is essentially a sover-
eignty-enhancing doctrine, co-ordinating the sovereign powers of the
sister states to enhance the control each enjoys over activities about
which it has greatest concern. When the res judicata doctrines of one
state would interfere with a sister state's control of activities within
the sister state's borders, the Constitution does not require adherence
to those doctrines. 1 39 Thus, providing some connection with the local
state is critical for both enforcement of sister state judgments and for
nonenforcement, is critical. 140

For example if Al and Bob enter into a valid same-sex "marriage"
in Massachusetts and obtain a declaratory judgment that their mar-
riage is valid for some purpose, and then they leave Massachusetts
and move to Utah, which has a strong policy against recognizing
same-sex marriages, and there they bring suit seeking a declaration

138. See generally Allstate Ins. Co. v. Hague, 449 U.S. 302, 322 (1981) (Stevens, J.,
concurring) ("[t]he Full Faith and Credit Clause is one of several provisions in the Fed-
eral Constitution designed to transform the several States from independent sovereign-
ties into a single, unified Nation" (citing Thomas v. Washington Gas Light Co., 448 U.S.
261, 271-72 (1980); Milwaukee County v. M. E. White Co., 296 U.S. 268, 276-77 (1935)).
"A supposed national interest in uniformity, however, provides an incomplete justifica-
tion for Full Faith and Credit Clause doctrine. If assuring uniformity of personal obli-
gations across the country was a matter of paramount national importance, one would
expect uniformity of obligation to be equally important before and after judgment ... 
Sterk, supra note 56, at 60.

139. Sterk, supra note 54, at 108.
140. See supra note 22 and accompanying text.
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that they are married for purposes of filing the Utah Income Tax re-
turn as a married couple and taking certain exemptions or credits
available to married couples, it is hard to understand what legitimate
interest Massachusetts would have in having its same-sex marriage
judgment enforced in Utah. It would seem that in the Utah litigation,
Utah would have the predominant governmental interests at stake. 14 1

Indeed, it might be argued that it would violate basic procedural fair-
ness to "recognize" or "enforce" the earlier Massachusetts same-sex
marriage judgment to interfere with (take tax revenues from) Utah.
From this perspective, DOMA may be seen as an attempt by Congress
to prevent the interpretation and application of federal full faith and
credit doctrine in ways that would potentially violate principles of ba-
sic fairness, justice and due process. If Congress' expectation that
there be some significant connecting interest in the forum state (S-2)
that has a strong public policy against same-sex marriage before non-
recognition of a sister state same-sex marriage judgment is proper
under DOMA, 14 2 the constitutionality of the nonrecognition of the
marriage judgments assumes a more favorable perspective.

Seventh, strands of federalism that are part of the full faith and
credit tapestry also support the power of Congress to modify the 1790
Full Faith and Credit Act to allow states to choose whether or not to
recognize same-sex marriage judgments. The regulation of marriage
and family relations is one area of law that is clearly reserved for the
states to control. The Supreme Court of the United States has ob-
served, not infrequently, that the "regulation of domestic relations [is]
an area that has long been regarded as a virtually exclusive province
of the States."1 4 3 Thus, the enforcement of family law is left primarily
to state courts, and the bulk of the governing rules are state, not fed-
eral, laws. 144 In the United States of America, the duty to respect
local community values in family law are reflected in some important
constitutional principles and provisions. For example, writings of the

141. See supra notes 51-79 and accompanying text.
142. This interpretation may be given not only because it seems to have been the

intent of Congress, see supra notes 81-101 and accompanying text, but also because
constitutional interpretations are favored over interpretations that create constitu-
tional questions or that might be unconstitutional.

143. Sosna v. Iowa, 419 U.S. 393, 404 (1975); see also Lehman v. Lycoming County
Children's Serv. Agency, 458 U.S. 502 (1982); Moore v. Sims, 442 U.S. 415 (1979); Bar-
ber v. Barber, 62 U.S. (21 How.) 582 (1858).

144. Federalism in family law has been the subject of significant discussion and de-
bate in the legal community in recent years. See, e.g., Libby S. Adler, Federalism and
Family, 8 COLUM. J. GENDER & L. 197 (1999); Ann Laquer Estin, Federalism and Child
Support, 5 VA. J. Soc. POL'Y & L. 541 (1998); Jill Elaine Hasday, Federalism and the
Family Reconstructed, 45 UCLA L. REV. 1297 (1998); Anne C. Dailey, Federalism and
Families, 143 U. PA. L. REV. 1787 (1995); Naomi R. Cahn, Family Law, Federalism, and
the Federal Courts, 79 IowA L. REV. 1073 (1994).
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founders such as the Federalist Papers (and Anti-Federalism writings
as well) clearly indicate that the "limited powers" principle imple-
mented in the provisions of the Constitution of the United States as
drafted in 1787, contemplated that the regulation of family law would
be left to the states.14 5 Likewise, Ninth and Tenth Amendments,
drafted just two years later, incorporate deference to local control over
matters of domestic relations. 146

The Supreme Court has repeatedly stated that the federal govern-
ment is constitutionally barred from directly regulating, interfering
with, or intruding upon, state laws and policies regulating domestic
relations (except when they conflict with laws enacted by Congress
pursuant to the exercise of powers explicitly conferred by the Consti-
tution upon the national government).14 7 Marriage has been a partic-
ular area of deference to state regulation. 148 Although the exact
contours of constitutional federalism are not clear, "[t]hroughout the
debate on federalism, family law emerges as the one clear case in
which federal involvement is inappropriate, an uncontested core ren-
dered special precisely because almost everything else has been na-
tionalized and the limits on federal power elsewhere are so murky.' 4 9

Every state has powerful interests in protecting and implement-
ing "the values and norms it holds for its own community" because
"[m]arital and family issues reflect important values and social norms
in particular communities."' 50 It is important for every jurisdiction to
recognize that its authority to regulate local interests in family rela-
tions is no license to impose its own policies upon or to export its own
laws to other jurisdictions in violation of the differing domestic poli-
cies and values of that other jurisdiction. 15 1 While protecting and as-
serting its own community interests, values and policies regarding

145. See THE FEDERALIST No. 10 (J. Madison); No. 17 (A. Hamilton); No. 45 (J.
Madison).

146. U.S. CONST. amend. IX-X.
147. See, e.g., United States v. Morrison, 529 U.S. 598, 619-20 (2000) (holding that

Congress was without constitutional power under either the Commerce Clause or the
Fourteenth Amendment to enact a law, 42 U.S.C. § 13981, providing a civil action and
remedy for victims of gender-motivated violence); United States v. Lopez, 514 U.S. 549
(1995) (Gun-Free School Zone Act goes beyond legitimate congressional power to regu-
late interstate commerce).

148. Sosna v. Iowa, 419 U.S. 393, 404 (1975), (quoting Penoyer v. Neff, 95 U.S. 714,
734-35 (1878)).

149. Jill Elaine Hasday, Federalism and the Family Reconstructed, 45 UCLA L.
REV. 1297, 1297-98 (1998).

150. Linda Silberman & Karin Wolfe, The Importance of Private International Law
for Family Issues in an Era of Globalization: Two Case Studies-International Child
Abduction and Same-Sex Unions, 32 HOFSTRA L. REV. 233, 273 (2003).

151. See infra Part IV.B.

2005]



CREIGHTON LAW REVIEW

same-sex unions, a state must do so "without interfering with the in-
terests of other communities."1 5 2

This consideration was explicitly noted by the Massachusetts Su-
preme Judicial Court in both of its recent same-sex marriage deci-
sions. The majority in Goodridge v. Department of Public Health,15 3

considered briefly and rejected summarily an argument against legal-
izing same-sex marriage based on the interstate ramifications. Chief
Justice Marshall stressed that the majority opinion creating marriage
rights for same-sex couples was based on Massachusetts' state consti-
tutional doctrines alone, and that the court "would not presume to dic-
tate how another State should respond to [that] decision."1 54 A
concurring opinion agreed that Masssachusetts same-sex marriages
would not become "a tool to obtain recognition of a marriage in [an-
other] State that is otherwise unlawful."' 5 5 Three months later, in
Opinion of the Justices to the Senate,156 declaring unconstitutional a
Massachusetts Bill that would have created same-sex civil unions but
would have denied same-sex marriage, the same 4-3 majority explic-
itly acknowledged that Massachusetts same-sex marriages and mari-
tal rights "may not be acknolwedged elsewhere," 157 and further
reiterated: "[wie do not resolve, nor would we attempt to, the conse-
quences of our holding in other jurisdictions." 158 The Massachusetts
marriage restriction that forbids and voids any marriage in Massa-
chusetts by non-residents that is void in the state of residence under-
scores Massachusetts' responsible intent not to export same-sex
marriages into other states where they offend strong public policy.15 9

Similarly, DOMA in effect tells each state that same-sex marriage
judgments will not be exported into other states through the force of
federal full faith and credit doctrine if the second state has significant
connections with and governmental interest in the issue.

Eighth, many of the cases giving broad interpretation to the duty
of states to give absolute recognition and enforcement to sister state
judgments have been plainly, or arguably, interpreting the Full Faith
and Credit statute, 28 U.S.C. § 1738, not the Constitutional require-
ment. Certainly, greater rigidity may reasonably be given in an inter-
pretation of a statute, which may be revised by legislation, than in an

152. Silberman & Wolfe, supra note 150, at 272 (proposing residency or evasion rule
for Canadian same-sex marriages).

153. 798 N.E.2d 941 (Mass. 2003).
154. Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 967 (Mass. 2003).
155. Goodridge, 798 N.E.2d at 972 n.4 (Greaney, J., concurring).
156. 802 N.E.2d 565 (Mass. 2004).
157. Opinion of the Justices to the Senate, 802 N.E.2d 565, 571 (Mass. 2004).
158. Opinion of the Justices to the Senate, 802 N.E.2d at 571.
159. However, few other states have such anti-abetting-of-marriage-evasion provi-

sions. Silberman & Wolfe, supra, note 150, at 248 (citing Wyoming and Illinois laws).
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interpretation of a constitutional requirement, which can only be
changed by the difficult amendment process.

Ninth, some commentators attribute the rigid judgment enforce-
ment policy to basic preclusion principles and policies of finality. 160

However, it has been noted that "finality by itself provides an incom-
plete justification for full faith and credit doctrine. The Constitution
does not prevent a state from permitting collateral attack on its own
court's judgments. But once the judgment is final within a state, the
Full Faith and Credit Clause generally requires that the judgment be
accorded the same effect in all states."1 6 1

Finally, it is also worth noting that the Department of Justice of
the Clinton Administration three times expressed its view that the
DOMA was constitutional. 16 2 Thus, it cannot be credibly asserted
that the position that Congress has authority to prescribe the effects
in other states of one state's judgment treating a same-sex relation-
ship as marriage is just a matter of politics, for the Democrats con-
trolled the Justice Department and the Republicans controlled the
Congress.

160. SCOLES & HAY, supra note 58, at § 24.20.
161. Sterk, supra note 54, at 61. It might be argued that finality is primarily a

matter of intra-sovereign concern, interest in finality and efficiency within a legal sys-
tem; when a judgment goes from one sovereign jurisdiction to another the interest in
giving the judgment effect might more accurately labeled be "savings" (or "free-riding")
or possibly "justice" (preventing the avoidance of justice by getting a second chance at
litigation and possibly a different outcome) or "comity," rather than "finality" or "effi-
ciency." These comity and justice interests suggest only that the court in the second
sovereign may wish to enforce the judgment in some instances for its own purposes, and
they do not support a rule of mandatory enforcement. The national unity interests in
the United States are a stronger reason for interstate recognition, but those interests
apply to sister state acts and records as well, and the nation has survived quite well
under rather loose standards of recognition of sister state laws and records.

162. Letter of Andrew Fois, Assistant Attorney General, U.S. Department of Jus-
tice, Office of Legal Affairs, to Hon. Orrin G. Hatch, Chairman, Committee on the Judi-
ciary, U.S. Senate (July 9, 1996) in Hearing Before the Committee on the Judiciary, on
S. 1740, A Bill to Define and Protect the Institution of Marriage, 104th Cong., 2d Sess.,
July 11, 1996 (Serial No. J-104-90, GPO 1996) (herein "Senate Hearings") at 2 ("[t]he
Department of Justice believes that the Defense of Marriage Act would be sustained as
constitutional if challenged in court . . ."); Letter of Letter of Andrew Fois, Assistant
Attorney General, U.S. Department of Justice, Office of Legal Affairs, to Hon. Henry J.
Hyde, Chairman, Committee on the Judiciary, U.S. House of Representatives (May 14,
1996) in Senate Hearings at 6 ("[t]he Department of Justice believes that H.R. 3396 [the
DOMA] would be sustained as constitutional . . ."); Letter of Andrew Fois, Assistant
Attorney General, U.S. Department of Justice, Office of Legal Affairs, to Hon. Charles
T. Canady, Chairman, Subcommittee on the Constitution, Committee on the Judiciary,
U.S. House of Representatives (May 29, 1996), in Senate Hearings at 6 ("[tlhe Adminis-
tration continues to believe that H.R. 3396 [the DOMA] would be sustained as constitu-
tional if challenged in court ... ").
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C. SUPREME COURT AND OTHER PRECEDENTS SUPPORT THE POWER

OF CONGRESS TO PRESCRIBE THAT STATES ARE NOT REQUIRED TO

GivE EFFECT TO JUDGMENTS TREATING SAME SEX RELATIONSHIP

As MARRIAGE

The power of Congress to regulate interstate effects of sister state
laws has been recognized for two centuries.1 63 The Supreme Court
has repeatedly acknowledged Congress' power to prescribe the effect
to be given to sister state acts, records and judgments. A number of
cases have dealt specifically with the effects of judgments. For exam-
ple, nearly two centuries ago,

In Mills v. Duryee,16 4 Justice Story wrote that the Full Faith and
Credit Clause and its implementing legislation required state courts
to give sister state judgments the same effect that such judgments
would have in the courts of the rendering state. Five years later, in
Hampton v. M'Connel,16 5 the Supreme Court reaffirmed this interpre-
tation. Significantly, Chief Justice John Marshall, writing for a unan-
imous Court, dispelled the notion, fairly inferable from Mills, that
challenges to the jurisdiction of the rendering court had been fore-
closed by that decision. 166

In Mills the Court: (1) quoted the Full Faith and Credit Clause
including the Effects Clause; then (2) quoted the Act of Congress pro-
viding for full faith and credit; (3) interpreted the Act as mandating
that judgments have in all states the effect they have in the state
where rendered; and (4) rejected the claim that the Act could only
make a judgment evidence not give it preclusive effect because with-

163. One of the first precedents for the power of Congress to enact laws such as
DOMA was an 1803 law that Congress passed to prohibit the shipping of slaves into
states where the importation of slaves was prohibited. That law not only reinforced the
state laws of the northern states that had abolished slavery, but it also reinforced the
laws of some southern states that allowed slavery but that prohibited importing more
slaves. (The prohibition of importation of more slaves into a state where slavery was
legal was probably a strategy to gradually eliminate slavery in the state, or to increase
the value of existing slaves and of slave children, or both.) The U.S. Constitution for-
bade Congress to pass any law regulating the "importation" of slaves into states where
that was legal before 1808, U.S. CONST. art. I, § 9, cl. 1, and since Congress was as-
sumed not to have authority to regulate slavery, the Full Faith and Credit clause was
one apparent source for the 1803 barring the sending of slaves into a state where impor-
tation of slaves was prohibited. H.R. DOMA Hearing at 89, 111-112 (Prepared State-
ment of Hadley Arkes, Edward Ney Professor of Jurisprudence and American
Institutions, Amherst College) (The Constitutional provision barring Congress from reg-
ulating importation of slaves into states where legal also, but negative implication, also
might confirm the power of Congress to bar the importation of slaves into states where
such is illegal).

164. 11 U.S. (7 Cranch) 481 (1813).
165. 16 U.S. 234 (1818).
166. James Weinstein, The Federal Common Law Origins of Judicial Jurisdiction:

Implications for Modern Doctrine, 90 VA. L. REV. 169, 176-77 (2004).
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out the Constitution, by common law, the judgments would have had
that evidentiary effect and "the constitution contemplated a power in
congress to give a conclusive effect to such judgments.1 67 In Hampton
Chief Justice Marshall (a) squarely identified the Act of Congress as
the basis for the rule of interstate judgment recognition, 168 (b) held (in
a one-paragraph opinion) that the Mills rule was settled and indistin-
guishable, 16 9 and acknowledged that the judgment might in at least
some cases be challenged if there was fraud or lack of jurisdiction. 170

In 1938, in Adam v. Saenger 71 , the Court squarely noted Con-
gress' authority to establish rules prescribing the effect of sister state
judgments when it declared: "Congress has not prescribed the manner
in which the legal effect of the judgment and the proceedings on which
it is founded in the state where rendered are to be ascertained by the
courts of another state. It has left that to the applicable procedure of
the courts in which they are drawn in question.1 7 2

In Thompson v. Thompson, 173 the Court construed the Parental
Kidnapping and Prevention Act ("PKPA") which it described as "a
mandate directed to state courts to respect the custody decrees of sis-
ter States" in some cases, but not in others. 174 It alluded to Congress'
power to prescribe rules for giving effecting to sister state judgments,
noting:

[B] ecause Congress' chief aim in enacting the PKPA was
to extend the requirements of the Full Faith and Credit
Clause to custody determinations, the Act is most naturally
construed to furnish a rule of decision for courts to use in ad-
judicating custody disputes and not to create an entirely new
cause of action .... The language and placement of the stat-
ute reinforce this conclusion. The PKPA, 28 U.S.C. § 1738A,
is an addendum to the full faith and credit statute, 28 U.S.C.
§ 1738. This fact alone is strong proof that the Act is in-

167. Mills v. Duryee, 11 U.S. 481, 485 (1813) (emphasis added).
168. Hampton v. M'Connel, 16 U.S. 234, 235 (1818) (Mills decided that the Act of

1790 dictated interstate recognition of sister state judgments).
169. Hampton, 16 U.S. at 235 ("[tlhis is precisely the same case as that of Mills v.

Duryee. The court cannot distinguish the two cases. The doctrine there held was that
the judgment of a state court should have the same credit, validity and effect, in every
other court of the United States, which it had in the state where it was pronounced, and
that whatever pleas would be good to a suit thereon in such state, and none others,
could be pleaed in any other court in the United States").

170. Id. at 235 ("for these might, in some cases, be pleaded in the state court to
avoid the judgment").

171. 303 U.S. 59 (1938).
172. Adam v. Saenger, 303 U.S. 59, 63 (1938). Similarly, DOMA does not prescribe

a judgment recognition rule regarding same-sex marriages, but it does establish as a
matter of Congressional prescription that such determination is to be left to each state.

173. 484 U.S. 174 (1988).
174. Thompson v. Thompson, 484 U.S. 174, 182-83 (1988).

2005] 407



CREIGHTON LAW REVIEW

tended to have the same operative effect as the full faith and
credit statute. Similarly instructive is the heading to the
PKPA: "Full faith and credit given to child custody determi-
nations." As for the language of the Act, it is addressed en-
tirely to States and state courts. Unlike statutes that
explicitly confer a right on a specified class of persons, the
PKPA is a mandate directed to state courts to respect the cus-
tody decrees of sister States . . . We agree with the Court of
Appeals that [i]t seems highly unlikely Congress would follow
the pattern of the Full Faith and Credit Clause and section
1738 by structuring section 1738A as a command to state
courts to give full faith and credit to the child custody decrees
of other states, and yet, without comment, depart from the
enforcement practice followed under the Clause and section
1738.175

Similarly in Sherrer v. Sherrer,176 Justice Frankfurter declared:
"We [the Court] cannot draw on the available power for social inven-
tion afforded by the Constitution for dealing adequately with the prob-
lem, because the power belongs to the Congress and not to the
Court."177

Likewise, the Court has upheld Congress' power under the Effects
Clause to establish choice of law rules. In Sun Oil Co. v. Wortman,1 78

the Court noted: "that Congress [can] legislate to that effect under the
second sentence of the Full Faith and Credit Clause.. .,179 In Pacific
Employers Insurance Co. v. Industrial Accident Commission,1 8 0 the
Court acknowledged the authority of Congress to enact controlling leg-
islation under the Effects Clause when it observed:

[AInd in the case of statutes, the extra-state effect of which
Congress has not prescribed, as it may under the constitu-
tional provision, we think the conclusion is unavoidable that
the full faith and credit clause does not require one state to
substitute for its own statute, applicable to persons and
events within it, the conflicting statute of another state, even
though that statute is of controlling force in the courts of the
state of its enactment with respect to the same persons and
events. 181

With respect to choice of law, the power of Congress under the
Effects Clause to Prescribe the Effect of Acts and Records of one state

175. Thompson, 484 U.S. at 183.
176. 334 U.S. 343 (1948).
177. Sherrer v. Sherrer, 334 U.S. 343, 366 (1948) (emphasis added).
178. 486 U.S. 717 (1988).
179. Sun Oil Co., v. Wortman, 486 U.S. 717, 729 (1988).
180. 306 U.S. 493 (1939).
181. Pac. Employers Ins. Co. v. Indus. Accident Comm'n, 306 U.S. 493, 502 (1939).
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in another state is absolutely clear.18 2 Thus, the Congressional Re-
search Service of the Library of Congress has stated: "Congress has
the power under the clause to decree the effect that the statutes of one
State shall have in other States. 1 8 3 The power of Congress to enact
such legislation was also recognized quite recently when the American
Law Institute proposed that Congress enact federal statutory choice of
law rules to govern complex litigation. 184 The Reporter noted that
"Article IV, § 1, directly authorizes Congress to enact a statute speci-
fying how to resolve conflicts between differing, but arguably applica-
ble, laws from two or more states . .. ".185 Because the constitutional
grant of power to Congress to prescribe the effect of judgments is ex-
actly the same as it is to prescribe the effect of acts and records, it, too,
is comprehensive.

For many decades scholarly authority uniformly concurred that
Congress has discretionary authority to prescribe effects of acts,
records and judgments of one state in sister states under the Effects
Clause. 186 Indeed, there was very little credible authority suggesting
that Congress lacks authority to prescribe fully the conflict of laws
effects of state acts, records, and judicial proceedings before the recent
same-sex marriage recognition debate (and proposal of DOMA) gave
persons with a particular political interest an incentive to invent any
other reading of the Effects Clause.' 8 7

Thus, it is clear that the Court has consistently affirmed that
Congress has the authority under the Constitution to declare the "ef-
fect" which the acts, records or judicial proceedings of states that le-
galize same-sex marriage must be given in other states.1 8 8

182. See infra Part IV.D.
183. Congressional Research Service, The Constitution of the United States of

America, Analysis and Interpretation 870 (1987).
184. American Law Institute, COMPLEX LITIGATION: STATUTORY RECOMMENDATIONS

AND ANALYSIS (1994).
185. Id. at 311 (Chapter 6 Introductory Note, Reporter's Note to cmt. b).
186. See, e.g., Douglas Laycock, Equal Citizens of Equal and Territorial States: The

Constitutional Foundations of Choice of Law, 92 COLUM. L. REV. 249, 301 (1992);
Michael H. Gottesman, Draining the Dismal Swamp: The Case for Federal Choice of
Law Statutes, 80 GEO. L.J. 1, 24-26 (1991); Walter Wheeler Cook, The Powers of Con-
gress Under the Full Faith and Credit Clause, 28 YALE L.J. 421 (1919); Brainerd Currie,
Full Faith and Credit, Chiefly to Judgements: A Role for Congress, 1964 Sup. CT. REV.
89.

187. See infra Part 1V.D.
188. H.R. DOMA Hearings at 149, 184-86 (Prepared Statement of Lynn D. Wardle,

Professor of Law, Brigham Young University Law School).
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D. THE HISTORY OF ORIGIN OF THE EFFECTS CLAUSE PROVES THE

"RATCHET THEORY" ERRONEOUS

It has been creatively argued that the Effects Clause allows Con-
gress to extend or expand positively by legislation the full faith and
credit given to state court judgments, but not to authorize less faith
and credit than prior court decisions have allowed. 18 9 This is the
"ratchet" theory of the Effects Clause: "[tihe ratchet theory goes to the
meaning of the 'Effects Clause,' stating that Congress can legislate to
give positive effect to the mandate that 'Full Faith and Credit shall be
given.'. . . the ratchet theory identifies the permissible end for which
Congress may legislate (to augment full faith and credit)..."190

The history of the enactment of the Effects Clause of the Constitu-
tion clearly refutes the "ratchet theory." The Effects Clause was ad-
ded late in the Philadelphia Convention of 1787, on September 3, just
two weeks before the Constitution was signed. The first draft of the
Full Faith and Credit Clause prepared by the Committee of detail four
weeks earlier, provided (as had the Articles of Confederation) a one-
sentence substantive full faith and credit rule: "Full faith shall be
given in each State to the acts of the Legislatures, and to the records
and judicial proceedings of the Courts and magistrates of every other

189. Professor Laurence H. Tribe argues that the Full Faith and Credit Clause was
intended to unite and unify and DOMA violates that. H. R. Rep. 104-664, at 28 (1996)
(citing 142 CONG. REC. At S5932 (letter of Professor Tribe to Senator Kennedy)); Lau-
rence H. Tribe, Toward a Less Perfect Union, N.Y. TIMES, May 26, 1996 (Professor Tribe
admits that under the public policy exception, DOMA is mostly unnecessary). H. R.
Rep. 104-664, at 28 (citing 142 Cong. Rec. at S5933 (letter of Professor Tribe). See also
Sack, supra note 22, at 889 ("[tlhe more prevalent position of DOMA's opponents ...
was that, while Congress could not decrease the constitutional requirements, it could
expand full faith and credit mandates beyond what was required under the Constitu-
tion"); Rex Glensy, The Extent of Congress' Power Under the Full Faith and Credit
Clause, 71 S. CAL. L. REV. 137, 181 (1997) ("[blecause of the self-executing dictate of the
clause, congressional power must be limited: procedurally, to a context providing a
method of authentication (which Congress has exercised), and towards the creation of a
national system of registration and execution of state judgments (which Congress has
not yet done); substantively, to a power enabling it to expand the reach of the constitu-
tional mandate"). But see Anita Y. Woudenberg, Giving DOMA Some Credit: the Valid-
ity of Applying Defense of Marriage Acts to Civil Unions Under the Full Faith and Credit
Clause, 38 VAL. U.L. REV. 1509, 1553 (2004) (Congress' power under "Effects Clause" is
substantive and definitive).

190. Paige E. Chabora, Congress' Power Under the Full Faith and Credit Clause and
the Defense of Marriage Act of 1996, 76 NEB. L. REV. 604, 607 (1997) (endorsing the
"ratchet" theory). See also James M. Patten, The Defense of Marriage Act: How Con-
gress Said "No" to Full Faith and Credit and the Constitution, 38 SANTA CLARA L. REV.
939 (1998) (to allow Congress to legislatively reduce full faith and credit would render
the Full Faith and Credit Clause mere surplusage); Jennie R. Shuki-Kunze, The "De-
fenseless" Marriage Act: The Constitutionality of the Defense of Marriage Act as an Ex-
tension of Congressional Power Under the Full Faith and Credit Clause, 48 CASE W.
RES. L. REV. 351, 372 (1998) (Congress can only prescribe the "effect" of full faith and
credit, not prescribe "no effect").
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State."1 9 ' It contained no Effects Clause, and gave Congress no voice
in establishing conflict of laws rules. When the Convention delegates
considered this language, several suggested that the language be re-
committed to a committee for revision. Mr. Pinckney wanted power to
enact uniform bankruptcy laws and respecting damages from protest
of foreign bills of exchange added, and Mr. Ghorum agreed. 192

Madison also agreed, adding: "[h]e wished the legislature might be au-
thorized to provide for the execution of Judgments in other States,
under such regulations as might be expedient. He thought that this
might be safely done, and was justified by the nature of the Union."'1 9 3

Randolph disagreed, however, observing that "there was no instance
of one nations executing judgments of the Courts of another nation,"
and he proposed, instead, the following language:

Whenever the act of any State, whether Legislative, Ex-
ecutive or Judiciary shall be attested & exemplified under the
seal thereof, such attestation and exemplification, shall be
deemed in other States as full proof of the existence of that
act-and its operation shall be binding in every other State,
in all cases to which it may relate, and which are within the
cognizance and jurisdiction of the State, wherein the said act
was done.19 4

Whereupon, by vote of nine states in favor to two opposed, the
matter was committed to a special committee for revision.19 5 The
Committee was selected August 31, 1787, consisting of one delegate
from each state.196 Mr. Madison was a member of the committee.

The next day, the Committee presented its report (Mr. Rutlidge
speaking for the Committee). The revised Full Faith and Credit
Clause language it recommended contained the Effects Clause:

Full Faith and Credit ought to be given in each State to
the public acts, records, and Judicial proceedings of every
other State, and the Legislature shall by general laws pre-
scribe the manner in which such acts, Records, and proceed-
ings shall be proved, and the effect which Judgments
obtained in One State, shall have in another. 197

191. James Madison, Notes of the Debates in the Federal Convention of 1787, at 394
(Norton 1987 ed.) (Aug. 6, 1787) (Art. XVI).

192. Madison's Notes at 546 (Aug. 29, 1787) (Pinckney) and (Ghorum).
193. Madison's Notes at 546 (Aug. 29, 1787) (Madison) (emphasis in original).
194. Madison's Notes at 546-47 (Aug. 29, 1787) (Randolph). Randolph's objection

would not have been taken lightly; he was a highly respected lawyer and later was
selected by George Washington to serve as the first Attorney General of the fledgling
United States of America. Nor would it have been disregarded by Madison, who had
been appointed to the Virginia delegation by Governor Randolph.

195. Madison's Notes at 547 (Aug. 29, 1787).
196. Madison's Notes at 569 (Aug. 31, 1787).
197. Madison's Notes at 569 (Sep. 1, 1787) (Rutledge).

20051
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On Monday, September 3, the Convention took up this proposal.
Governor Morris rephrased the new Effects Clause by substituting "ef-
fect thereof' for "judgments obtained in one State shall have in an-
other."' 9 8 This proposed amendment would be to expand Congress'
power to prescribe the full faith and credit effects to include acts and
records, as well as judgments, as Doctor Johnson noted.' 9 9 Mason
and Randolph wanted the legislative power to be limited to declaring
the effect of judgments only, not legislative acts,200 "Mr. Wilson re-
marked, that if the Legislature were not allowed to declare the effect
the provision would amount to nothing more than what now takes
place among all Independent Nations."20 1 Mr. Randolph also ex-
pressed his objection that the Effects Clause went too far, giving the
national Congress too much authority, because the language was "so
loose as to give it opportunities of usurping all the State powers."20 2

This is reminiscent of contemporary objections by opponents of DOMA
that if Congress can remove same-sex marriage judgments from the
rule of mandatory recognition, it means that Congress has too much
power because it might negate entirely the Constitutional obligation
of full faith and credit.20 3 Nevertheless, despite Mr. Randolph's objec-
tions, the language passed by a vote of six states to three (including
Virginia, where Randolph's and Mason's position opposing the expan-
sive power given to Congress probably prevailed over Madison's). 20 4

Madison proposed substitution of "shall" for "ought to" in the first
clause, the Full Faith and Credit Clause, and "may" for "shall" in the
second clause, which was agreed to "nem: con;"20 5 and the entire Pro-
vision was then agreed to by consensus (without taking another
vote).2 0 6

Thus, clearly the Founders intended to give Congress full power
to set rules to prescribe the effect of sister state laws, records, and
judgments. 20 7 Proposals to curtail or limit the power given to Con-
gress were made, considered, and rejected overwhelmingly. Madison's

198. Madison's Notes at 570 (Sep. 1, 1787) (Mr. Govr. Morris).
199. Madison's Notes at 570 (Sep. 1, 1787) (Docr. Johnson).
200. Madison's Notes at 570 (Sep. 1, 1787) (Col. Mason); id. (Mr. Randolph).
201. Madison's Notes at 570 (Sep. 1, 1787) (Mr. Wilson) (emphasis in original).
202. Madison's Notes at 570 (Sep. 1, 1787) (Mr. Randolph).
203. See Tribe, supra note 189, at 26.
204. Madison's Notes at 570 (Sep. 1, 1787).
205. Madison's Notes at 570 (Sep. 1, 1787).
206. Madison's Notes at 570 (Sep. 1, 1787).
207. It has been said that "[tihe historical evidence regarding the original under-

standing of the Effects Clause ... clearly demonstrates that the Framers intended that
Congress be granted plenary power to determine the extent of faith and credit to be
accorded state acts, records, and proceedings in sister states." Daniel A. Crane, The
Original Understanding of the "Effects Clause" of Article IV, Section I and Implications
for the Defense of Marriage Act, 6 GEo. MASON L. REV. 307, 336 (1998).
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initial suggestion the Congress have power to provide for the execution
(a term which might provide a more plausible argument for the
"ratchet theory" today) did not prevail, but instead language was
adopted giving Congress the greater power to "prescribe . . . the Ef-
fects" of acts, records and judgments. 20 8 Nothing in the language pro-
posed, considered or adopted suggests that Congress was given only
one-way, expansion, or "ratchet up" authority concerning prescribing
the effects of judgments. Nor does anything in the debates suggests
that Congress was to be given only "ratchet up" authority to extend
(not otherwise alter) judgment recognition. Rather, full authority was
given to Congress to determine fully both the manner of proof of for-
eign judgments, and the effects.

The special focus on judgments in the Philadelphia Convention
debates about the Full Faith and Credit Clause is particularly rele-
vant. First, concern over how to deal with sister state judgments was
the primary reason for sending the original, one-clause version of the
full faith and credit provision back to Committee.20 9 Second, the com-
mittee proposal gave Congress full and unqualified power to to pre-
scribe "the effect which Judgments obtained in one State, shall have
in another."2 10 That language was adopted in lieu of both Mr.
Madison's suggestion that Congress be "authorized to provide for the
execution of Judgments in other States,"2 11 and in lieu of Randolph's
proposal setting forth a substantive rule governing manner of proof
and "binding" effect "in every other State .... ,,212 Rather than give
Congress no power to prescribe effects, as Randolph suggested, or only
power to provide for the execution of judgments, as Madison proposed,
the Committee gave Congress the much greater power to "pre-
scribe . . . the Effects" of sister states' judgments in other states.2 13

Then, the Convention further expanded that power given Congress to
include power to prescribe effects of sister state acts and records as
well. The trend and direction in power allocation is clear-it was
steadily, consistently, in the direction of granting Congress greater,
not lesser, authority to prescribe the rules governing interstate effects
of legal instruments, rules and judgments of one state in the other
states. The trend began with a proposed substantive rule to govern
full faith and credit and ended with both a basic substantive rule and

208. It is very unlikely that the strong nationalist Madison would have objected to
this expansion of the power of Congress. Indeed, after his correction by Randolph,
Madison may have looked for and suggested in committee the language that was
adopted (though that is merely speculation).

209. Madison's Notes, at 546-47.
210. Id. at 569. See supra note 98 and accompanying text.
211. Id. at 546. See supra note 94 and accompanying text.
212. Id. at 547. See supra note 95 and accompanying text.
213. Id. at 569. See supra note 98 and accompanying text.
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with an institution (Congress) empowered to regulate (expand or con-
tract) full faith and credit as appropriate.

Mr. Wilson's comment is particularly telling; he emphasized the
importance of Congress having authority to "declare the effect" of the
states' acts, records and judgments in other states ,for without that
addition, the first sentence "would amount to nothing more" than the
rule of comity that then prevailed among sovereign nations. Cer-
tainly, the history of the full faith and credit clause of the Articles of
Confederation would support Wilson's expressed concern, for the sub-
stantive full faith and credit rule of the Confederation had not re-
sulted in consistent, significant interstate recognition of sister state
judgments. 2 14 A political body, rather than a mere parchment rule,
was considered the most effective means to insure the wise effectua-
tion of the interests of national harmony and appropriate sister state
recognition of the judgments and acts of other states.

Furthermore, the antecedent for the Effects Clause can be found
in the Randolph propositions that were first considered and revised by
the Constitution. Resolution Number six of Governor Randolph's orig-
inal Fifteen Resolves proposed "that the National Legislature ought to
be empowered to enjoy the Legislative Rights vested in Congress by
the Confederation & moreover to legislate in all cases to which the
separate States are incompetent, or in which the harmony of the
United States may be interrupted by the exercise of individual legisla-
tion. .... ",215 Additionally, the original Resolve (and for months after-
ward the working drafts) proposed that Congress have the power to
negate laws passed by the States.2 16 After the Randolph Resolves
went through the initial round of discussion by the delegates sitting in
Committee of the Whole in Philadelphia, and during several subse-
quent rounds of review, the provision that Congress have power to leg-
islate in matters affecting "the harmony of the United States"
remained in the draft Constitution. 2 17 It was only after that clause
was dropped out of the refined draft of the document (when it first
took the shape of a Constitution, rather than a statement of political
principles)-and that document contained a full faith and credit
clause, did the issue of whether Congress would have any role in pre-
scribing the rules that govern full faith and credit arise. 2 18 The propo-
sal of the Committee and the decision of the Convention to add an

214. See Whitten, supra note 105, at 284-85.
215. Madison's Notes, supra note 192, at 30, 31 (May 29, 1787) (Mr. Randolph) (em-

phasis added).
216. Id.
217. Id. at 115 (No. 6) (June 13, 1787); id. at 149 (No. 6) (June 19, 1787); id. at 380

(No. VI) (July 26, 1787).
218. Id. at 385-396 (Arts. VII and XVI especially) (Aug. 6, 1787).
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Effect Clause to the substantive Full Faith and Credit provision giv-
ing Congress authority to prescribe the manner of proving and the ef-
fect of state acts, records and judgments in sister states preserved the
approach (Congressional authority to legislate in matters affecting in-
terstate harmony) that had been consistently approved by the dele-
gates throughout the Convention.

E. SUPREME COURT AND CONGRESSIONAL PRECEDENTS AND LOGIC

REPUDIATE THE RATCHET THEORY

The Supreme Court has noted the ratchet theory of interpretation
once, in a footnote in Thomas v. Washington Gas Light Co.; 2 19 Justice
Brennan hinted: "while Congress clearly has the power to increase the
measure of faith and credit that a State must accord to the laws or
judgments of another State, there is at least some question whether
Congress may cut back on the measure of faith and credit required by
a decision of this Court."220 However, the Court has never endorsed
that one-way ratchet view, and in the nearly 25 years since the Wash-
ington Gas Light footnote dicta simply noting that possible interpreta-
tion, the Court has repeatedly reiterated that it follows Congress'
legislative determination as to the full faith and credit effect that one
state's judgment will have in other states. 22 1 It has instructed courts
that the process for determining the effect which a state court judg-
ment will have in a court of another American jurisdiction begins with
ascertaining what Congress has prescribed (generally, per §1738, the
same effect it has in the rendering jurisdiction), then following that
legislative prescription (determining what effect the judgment has in
the rendering jurisdiction, then seeing if any other Act of Congress
directs otherwise for the particular kind of judgment).

The same year as Washington Gas Light was decided, the Court
reiterated Congress' authority in setting rules of recognition and pre-
clusion from state court judgments, even when federal claims were im-
plicated. In Allen v. McCurry,2 22 the Court emphasized that Section
28 U.S.C. § 1738 generally requires "federal courts to give preclusive
effect to state-court judgments whenever the courts of the State from
which the judgments emerged would do so."2 2 3 Moreover: "though the
federal courts may look to the common law or to the policies support-
ing res judicata and collateral estoppel in assessing the preclusive ef-
fect of decisions of other federal courts, Congress has specifically

219. 448 U.S. 261 (1980).
220. Thomas v. Washington Gas Light Co., 448 U.S. 261, 272 n.18 (1980).
221. See Brilmayer, supra note 22, at 5-11.
222. 449 U.S. 90 (1980).
223. Allen v. McCurry, 449 U.S. 90, 96 (1980).
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required all federal courts to give preclusive effect to state-court judg-
ments whenever the courts of the State from which the judgments
emerged would do so.2 24 That "follow-what-congress-has-prescribed"
approach to state court judgment recognition in both state and federal
courts has been reiterated numerous times by the Court. 22 5

In 1996, just months before Congress passed the federal DOMA,
the Supreme Court in Matsushita Elec. Indus. Co. v. Epstein,22 6 em-
phasized that in determining the effect of judgments in other Ameri-
can courts from the states, the rules set by Congress control, and
stated clearly that Congress could at least partially repeal the Full
Faith and Credit Act of 1790: "[albsent a partial repeal of the Full
Faith and Credit Act, 28 U.S.C. § 1738, by another federal statute, a
federal court must give the judgment the same effect that it would
have in the courts of the State in which it was rendered." 227

In passing DOMA, Congress did precisely what the Court in Mat-
sushita said that it could do. In fact, coming on the heels of Matsu-
shita, it is almost as if Congress were accepting the Court's invitation
to exercise its power to "partially repeal" the judgments recognition
rules of 28 U.S.C. § 1738.

224. Allen, 449 U.S. at 95.
225. See, e.g., Haring v. Prosise, 462 U.S. 306, 313-14 (1983) (citation omitted) ("[wie

begin by reviewing the principles governing our determination whether § 1983 claimant
will be collaterally estopped from litigating an issue on the basis of a prior state-court
judgment. Section 28 U.S.C. § 1738 generally requires 'federal courts to give preclusive
effect to state-court judgments whenever the courts of the State from which the judg-
ments emerged would do so . . . .'" but "exceptions to collateral estoppel may be war-
ranted in§ 1983 actions in light of the 'understanding of § 1983' that 'the federal courts
could step in where the state courts were unable or unwilling to protect federal rights;'
Univ. of Tennessee v. Elliott, 478 U.S. 788, 794 (1986) ( "Title 28 U.S.C. § 1738 governs
the preclusive effect to be given the judgments and records of state courts, and is not
applicable to the unreviewed state administrative factfinding at issue in this case. How-
ever, we have frequently fashioned federal common-law rules of preclusion in the ab-
sence of a governing statute"); Migra v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75,
81 (1984) ("'Section 1738 requires federal courts to give the same preclusive effect to
state court judgments that those judgments would be given in the courts of the State
from which the judgments emerged'. . . Accordingly, in the absence of federal law modi-
fying the operation of § 1738, the preclusive effect in federal court of petitioner's state-
court judgment is determined by Ohio law"); Marrese v. Am. Acad. of Orthopedic Sur-
geons, 470 U.S. 373, 380 (1985) ("[tlhe preclusive effect of a state court judgment in a
subsequent federal lawsuit generally is determined by the full faith and credit
statute ... ).

226. 516 U.S. 367 (1996).
227. Matsushita Elec. Indus. Co. v. Epstein, 516 U.S. 367, 369 (1996) (emphasis ad-

ded). See also id. at 373 ("[tlhe Full Faith and Credit Act mandates that the judicial
proceedings' of any State 'shall have the same full faith and credit in every court within
the United States... as they have by law or usage in the courts of such State... from
which they are taken.'" 28 U.S.C. § 1738. The Act thus directs all courts to treat a state
court judgment with the same respect that it would receive in the courts of the render-
ing state").
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The "effect" of acts, records and judgments from the states, which
the Constitution gives Congress the power to define, can be stated ei-
ther positively or negatively. For example, in Thompson v. Thomp-
son,2 28 the Court approved the Parental Kidnapping Prevention Act
("PKPA"), 22 9 another "effects" clause enactment. 2 30 The PKPA de-
fines three jurisdictional bases upon which custody decrees will be en-
titled to full faith and credit. That means that states are free not to
recognize (or to recognize, as they choose) custody decrees founded on
other bases of jurisdiction, just as under DOMA they are free to choose
to recognize or not recognize same-sex marriage judgments. The fact
that the PKPA clearly has that "negative" dimension has not impaired
its constitutionality in the least.

Congress was aware of the "ratchet" theory when it was consider-
ing DOMA, and squarely rejected that theory. As to the general power
of Congress under the Effects Clause, the House Committee Report
noted that "the power 'to prescribe' does not distinguish between laws
that would add to and those that would detract from the force of that
obligation; indeed, it seems to the Committee as plain as words can be
that the express grant of congressional authority permits both types of
laws."2 3 1 As to the specific exercise of its Effects Clause power in
DOMA, the Committee further emphasized even if the "ratchet" the-
ory were correct, DOMA would not violate that theory since it does not
compel states to decline to recognize same-sex unions as marriages.
Thus, the Committee determined: "[i]t is even clearer that the Effects
Clause authorizes the [DOMA], which, in the Committee's under-
standing, neither augments nor relaxes the free-standing constitu-
tional obligation, but merely clarifies a very murky and complicated
legal situation. "232

Conceptually, the one-way "ratchet" interpretation of the Effects
Clause suffers from the problem that extension of full faith and credit
often comes at the expense of other interstate recognition. As Profes-
sor Emily Sack has observed:

There is a central problem with the "floor, but no ceiling"
argument. The ability to strengthen full faith and credit re-
quirements for certain judgments or laws is often inevitably
connected to the need to weaken these same requirements for
others. This is true in any situation in which the courts are

228. 484 U.S. 174 (1988).
229. 28 U.S.C. § 1738A.
230. Thompson v. Thompson, 484 U.S. 174 (1988).
231. H. R. Rep. No. 104-664, at 28 n.71 (1996).
232. Id. But see id. at 39 (Dissenting Views) ("[i]f the Full Faith and Credit Clause

requires recognition, as it does for judgments, there is no Constitutional exception to
that requirement, and most certainly Congress could not create one by statute").
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faced not simply with recognizing one state's judgment, but
with determining which of two competing judgments deserves
full faith and credit. Any congressional legislation guiding
the courts in how to make this determination will necessarily
diminish full faith and credit for some judgments. 2 33

The balance of historical evidence also convincingly refutes the
"ratchet" theory interpretation of the Effects Clause.2 34 There is sim-
ply no convincing historical evidence to support this interpretation of
the Effects Clause. When the de-contextualized and misleading quo-
tations are put in context, 23 5 it clearly appears that the Founders in-
tended Congress to have full power to prescribe, to extend or curtail,
the effect that a state court judgment would have in other states.

Moreover, the special constitutional role of Congress in balancing
the competing interests of states in order to protect each state's strong
public policies contradicts the "ratchet" theory.2 36 As Professor Cass
Sunstein explained to the Senate Judiciary Committee: "[w]e might
say that the [Effects] clause allows Congress to sort out problems of
federalism by designing careful rules to ensure that judgments in one
state do not bind other states when those other [states] have the most
fundamental connection with the controversy." 23 7

The Supreme Court has held that Congress has the power not
only to determine when acts, records and judgments from the states
are to be given full faith and credit (positive) but also to determine
when they are not to be given full faith and credit (negative). For ex-
ample, in several cases the Court has had to determine whether cer-
tain state proceedings resolving discriminations claims must be given
full faith and credit so as to preclude later federal court litigation of
civil rights claims. In resolving these issues, the Court has tried to
determine what effect Congress intended-whether full faith and
credit must be given.2 3s Often, the Court finds that intent implied,

233. Sack, supra note 22, at 893.
234. See supra Part IV.D.
235. Ralph U. Whitten, The Original Understanding of the Full Faith and Credit

Clause and the Defense of Marriage Act, 32 CREIGHTON L. REV. 255, 375-79 (1998) (cor-
recting and contextualizing misused and strained interpretations of statements of Wil-
son and Madison, and showing that both supported full power in Congress to prescribe
fully the effects of judgments). See also Crane, supra note 207, at 314-225.

236. See supra notes 112-131 and 139-143 and accompanying text.
237. Sunstein, supra note 92, at 46.
238. Negative congressional intent (no required effect); Astoria Fed. Sav. & Loan

Ass'n v. Solimino, 501 U.S. 104, 109-11 (1991) (implied congressional intent of no pre-
clusion for ADEA actions); Univ. of Tennessee v. Elliott, 478 U.S. 788, 795 (1986) (im-
plied congressional intent of no preclusion for Title VII actions). See also Chandler v.
Roudebush, 425 U.S. 840 (1976) (Congress' implied intent not to bar trial de novo on his
Title VII claim); Brown v. Felsen, 442 U.S. 127, 136 (1979). Positive congressional in-
tent (required preclusive effect): Kremer v. Chem. Constr. Corp., 456 U.S. 461 (1982)
(Title VII); Migra v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75 (1984); Allen v.
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and it applies that implied Congressional intent, whether positive,
whether to give greater or lesser (or no) full faith and credit or preclu-
sion.23 9 If the role of Congress in determining what "effect" state
court proceedings are to be given is so important that the Supreme
Court declares that it is bound by what Congress has determined, and
diligently searches to find and follow mere implied congressional in-
tent, whether positive or negative, it is undeniable that Congress has
the power to expressly declare that certain state acts, records and
judgments will not have compulsory effect, and that the Court will
respect and enforce such Congressional prescriptions.

The assertion that only positive or expansive legislation is permit-
ted under the Effects Clause would reduce the Effects Clause to a
mere rhetorical axiom that signifies nothing because any rule, includ-
ing the marriage recognition rule of DOMA, may be stated either in
positive or negative terms. For example, Congress might have
achieved essentially the same result as it did in DOMA by declaring
that only marriages between a man and a woman that are valid in the
state where performed must be recognized in other states, or that all
marriages valid where performed and that do not violate the strong
public policy of any other state must be recognized. 2 40 The negative
pregnant in those limited commands of full faith and credit, that full
faith and credit is not required in other circumstances, gives the "posi-
tive" or "extending" versions essentially the same effect as DOMA.

As noted earlier, Congress could have selected the judgment rec-
ognition, preclusion, and enforcement law of the second state, rather
than those of the rendering state, as the baseline for determining
what "full faith and credit" means in terms of judgment recogni-
tion.2 4 1 That is what Congress did in enacting DOMA. It said that for
purposes of interstate recognition of same-sex marriage judgments,
what "full faith and credit" means is to be determined by the law of S-
2, the second state, not the law of S-1, the rendering state. Because it
is undisputed that Congress could have selected that judgment recog-
nition rule in 1790, it is beyond question that they can select that
judgment recognition rule today.

McCurry, 449 U.S. 90 (1980) (1983 claims). See also Matsushita Elec. Indus. Co. v.
Epstein, 516 U.S. 367 (1996).

239. See cases cited id.
240. See also Senate DOMA Hearings, supra note 25, at 25, 34-37 (Prepared State-

ment of Professor Lynn D. Wardle).
241. See supra note 100 and accompanying text.

20051



CREIGHTON LAW REVIEW

V. CONCLUSION

By enacting DOMA, Congress established a rule of deference to
state recognition policy regarding same-sex marriage judgments.
That rule vindicates both federalism interests and national unity in-
terests. It is clearly a proper exercise of Congress' power under the
Effects Clause of the Full Faith and Credit provisions of Article IV of
the Constitution. The Founders anticipated and provided for congres-
sional balancing of competing interests, and if DOMA is a mild, "neu-
tral" exercise of that power, it is legitimate and appropriate
nonetheless.

As a matter of constitutional text and doctrine, it does not violate
the Full Faith and Credit clause of Article IV, Section 1 of the Consti-
tution for Congress to allow a state to refuse to recognize a same-sex
marriage judgment rendered in another state if the second state has a
strong public policy against same-sex marriage and if the second state
has some significant connection with the matter that implicates the
policies of that state (such as if the same-sex couple lives or at rele-
vant times lived in the second state, or the judgment has some other
significant impact on lives, relationships, property, or institutions in
the second state). The constitutional history and case precedents
overwhelmingly confirm that in such circumstances Congress has the
authority, which it exercised in passing DOMA, to constitutionally
prevent the application of federal judgment preclusion doctrine from
forcing the second state to recognize the same-sex marriage judgment.
The first sentence of the Full Faith and Credit Clause does not require
otherwise, and the second sentence explicitly empowers Congress to
do so. Just as the "Acts" and "Record" provisions of the constitutional
Full Faith and Credit Clause are what Professor Gene R. Shreeve calls
"forgiving" in the sense of providing significant latitude for a state to
avoid giving effect to sister states' conflicting legal policies,2 4 2 so also
the "judicial proceedings" provision of Article IV can allow and toler-
ate state nonrecognition of same-sex marriage judgments that are of-
fensive to the strong public policies of the other state who have
compelling interests in controlling the regulation and recognition of
domestic relations within their own jurisdiction.

242. Gene R. Shreve, Choice of Law and the Forgiving Constitution, 71 IND. L.J. 271,
271 (1996) ("[t]he forgiving Constitution permits what is here termed 'conflicts localism':
state and federal diversity cases favoring local substantive law [even] when the forum
state's relation to the controversy is clearly less than that of the place providing conflict-
ing law"). Professor Shreve calls for reform, but suggests that the Court, for reasons of
judicial administration, is not able to implement reform as a matter of interpretation of
constitutional law. Id. at 294-96.
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