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LEGAL CROSSROADS: THE HEARSAY RULE
MEETS THE SIXTH AMENDMENT

CONFRONTATION CLAUSE IN
CRAWFORD v. WASHINGTON

"Few tasks in criminal evidence are more perplexing than to
describe the effect of the Confrontation Clause of the Sixth
Amendment upon the hearsay doctrine."'

INTRODUCTION

In Crawford v. Washington,2 the Supreme Court overruled prece-
dent in favor of a new interpretation of the Confrontation Clause.3

The Crawford Court mistakenly abandoned the Roberts test for gaug-
ing reliability of out-of-court statements although the test applied to
Crawford and produced the same result the majority achieved. 4 The
Crawford Court narrowly interpreted Sixth Amendment history to ex-
clude all testimonial hearsay, making confrontation the only method
for gauging admissibility, but the majority failed to acknowledge that
the law surrounding testimonial statements was unsettled at common
law.5 Indeed, civil-law witness examination dates back to the famous
1603 trial of Sir Walter Raleigh for treason. 6 Raleigh's trial concerned
an incriminating out-of-court statement by Raleigh's alleged accom-
plice, Lord Cobham, given during an examination before the Privy
Council.7 Raleigh disputed Cobham's testimony and urged the court
to call Cobham as a witness so he could confront him face to face.8

The judges refused and sentenced Raleigh to death despite Raleigh's
protests that he had been tried "by the Spanish Inquisition."9 In
Crawford v. Washington the Supreme Court cited the Raleigh case as
proof that English law developed confrontation rights to limit abuses
like those suffered by Raleigh.10 However, the Crawford concurrence

1. Idaho v. Wright, 775 P.2d 1224, 1227 (Idaho 1989) (citing 4 LOUSELL & MUEL-
LER, FEDERAL EVIDENCE § 418, at 123 (1970)).

2. 124 S. Ct. 1354 (2004).
3. Crawford v. Washington, 124 S. Ct. 1354, 1374 (2004) (Rehnquist, J.,

concurring).
4. See infra notes 518-596 and accompanying text.
5. See infra notes 621-644 and accompanying text.
6. Crawford, 124 S. Ct. at 1360. See 2 HOWELL'S STATE CASES 15-20 (1803).
7. Id. See also CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE

UNDER THE RULES 360 (5th ed. 2004).
8. CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE UNDER THE

RULES 360 (5th ed. 2004).
9. Crawford, 124 S. Ct. at 1360.

10. Id.
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noted introduction of an unsworn examination at Raleigh's trial did
not result in categorical differentiation between testimonial and non-
testimonial statements. 1

In Crawford, Sylvia Crawford ("Sylvia") provided the police with
two taped statements about Michael Crawford ("Crawford") stabbing
Kenneth Lee.12 At Crawford's trial, the State intended to call Sylvia
as a witness to prove that Crawford had not acted in self-defense, but
Crawford invoked Washington's marital privilege to prevent Sylvia
from testifying against him. 13 The State attempted to introduce tran-
scripts of Sylvia's testimony, but Crawford argued introduction of the
incriminating statements violated his Sixth Amendment 14 right to
confront witnesses against him.15 The trial court and State Supreme
Court determined the out-of-court statements were reliable because
the statements bore particularized guarantees of trustworthiness. 16

In Ohio v. Roberts,17 the United States Supreme Court held that
statements by an unavailable witness were admissible provided the
declarant was unavailable and the statement contained adequate in-
dicia of reliability.' 8 The Roberts Court noted a statement contained
adequate indicia of reliability if the statement fell within a firmly
rooted hearsay exception or bore particularized guarantees of trust-
worthiness. 19 The Supreme Court in Roberts stated the indicia of reli-
ability test and its components comported with the Confrontation
Clause based on solid foundations and judicial and legislative
experience.

2 °

11. Id. at 1375 n.4 (Rehnquist, J., concurring).
12. Washington v. Crawford, No. 25307-1-I1, 2001 Wash. App. LEXIS 1723, at *1

(Wash Ct. App. July 30, 2001).
13. Crawford, 124 S. Ct. at 1357. The Washington marital privilege reads in part:

"A husband shall not be examined for or against his wife, without the consent of the
wife, nor a wife for or against her husband without the consent of the husband; nor can
either during marriage or afterward, be without the consent of the other, examined as to
any communication made by one to the other during marriage." Crawford, 54 P.3d at
659 (citing WASH. REV. CODE § 5.60.060(1) (1994)).

14. U.S. CONST. amend. VI. The Sixth Amendment states:
In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defense.

U.S. CONST. amend. VI.
15. Crawford, 124 S. Ct. at 1354.
16. Id.
17. 448 U.S. 56 (1980).
18. Ohio v. Roberts, 448 U.S. 56, 66 (1980).
19. Roberts, 448 U.S. at 66.
20. Id. (establishing the Roberts Court stated the indicia of reliability requirement

comported with the Confrontation Clause); Lilly v. Virginia, 527 U.S. 116, 125 (1999)
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In Crawford, the Court determined confrontation was the only
constitutionally prescribed method for assessing reliability of testimo-
nial statements.2 1 The Court in Crawford effectively overruled Ohio
v. Roberts, and decided the Roberts test was unpredictable and admit-
ted testimonial statements the Confrontation Clause intended to ex-
clude.2 2 The Crawford Court did not define "testimonial" and decided
to leave it for another day.2 3 The Crawford concurrence criticized the
majority's distinction between non-testimonial and testimonial hear-
say and noted such distinction was not rooted in common law. 24 The
concurrence maintained that deference to Idaho v. Wright25 would
have achieved the same result the majority reached without overrul-
ing Roberts.

26

This Note will discuss the Supreme Court's erroneous determina-
tion in Crawford to overrule Roberts, and thereby abandon a workable
test for gauging the admissibility of out-of-court statements by an un-
available witness. 27 First, this Note will review the facts and holding
of Crawford.28 Second, this Note will review three cases addressing
the requirements for admissibility of hearsay statements by an un-
available witness. 29 Finally, this Note will evaluate the Supreme
Court's decision in Crawford and illustrate the Crawford Court incor-
rectly interpreted Sixth Amendment history and abandoned a worka-
ble test for assessing reliability of out-of-court statements. 30

First, this Note will demonstrate that the Crawford Court wrong-
fully abandoned the Roberts test where application of Roberts test
would have produced the same conclusion the majority reached.3 1

Further, this Note will reveal that application of the Supreme Court's
analysis in Idaho v. Wright would have also produced the same result
the majority achieved in Crawford.3 2 Secondly, this Note will show
the Sixth Amendment Framers did not intend to categorically exclude

(establishing the Lilly Court described determined a firmly rooted hearsay exception
comported with the essence of the Confrontation Clause protection based on judicial and
legislative experience).

21. Crawford, 124 S. Ct. at 1374.
22. Id. at 1374 (Rehnquist, J., concurring) (establishing the Crawford Court over-

ruled Roberts); Id. at 1371 (establishing the Crawford Court determined the Roberts
test was unpredictable and admitted statements in violation of the Confrontation
Clause).

23. Id. at 1374.
24. Id. at 1374 (Rehnquist, J., concurring).
25. 497 U.S. 805 (1990).
26. Id. at 1378 (Rehnquist, J., concurring).
27. See infra notes 518-596 and accompanying text.
28. See infra notes 35-230 and accompanying text.
29. See infra notes 231-493 and accompanying text.
30. See infra notes 494-665 and accompanying text.
31. See infra notes 518-596 and accompanying text.
32. See infra notes 597-619 and accompanying text.
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testimonial statements when they drafted the Confrontation Clause,
contrary to the Crawford Court's determination. 33 As a result, this
Note will conclude that the Crawford Court wrongfully abandoned the
Roberts test and determined Sylvia's statements were unreliable and
inadmissible because Sylvia had not been cross-examined; a task bet-
ter achieved through deference to Roberts and its progeny. 34

FACTS AND HOLDING

On August 5, 1999, Michael Crawford ("Crawford") stabbed Ken-
neth Lee ("Lee") at Lee's home.3 5 Crawford and his wife, ("Sylvia"),
went to Lee's home because Crawford was upset about Lee's alleged
attempt to rape Sylvia several weeks earlier.36 Lee, Crawford and
Sylvia spoke briefly, but Lee and Crawford began to fight, and the
confrontation ended with Crawford stabbing Lee twice in the torso.37

Later that evening, the police arrested Crawford and obtained sepa-
rate, taped statements from both Crawford and Sylvia. 38 Several
hours later, the police questioned Crawford and Sylvia separately and
obtained a second set of taped statements. 3 9

Crawford and Sylvia's first taped statements recounted similar
stories.40 According to their first taped statements, the Crawfords
went to Lee's apartment and Crawford left to buy alcohol. 4 1 When
Crawford returned to Lee's apartment, he heard Sylvia yelling and
saw Lee make sexual advances toward Sylvia.42 Crawford began

33. See infra notes 620-644 and accompanying text.
34. See infra notes 645-655 and accompanying text.
35. Washington v. Crawford, No. 25307-1-I1, 2001 Wash. App. LEXIS 1723, at *1

(Wash Ct. App. July 30, 2001).
36. Crawford v. Washington, 124 S. Ct. 1354, 1356 (2004) (establishing Crawford

searched for Lee because of Lee's alleged attempts to rape Sylvia); Crawford, 2001
Wash App. LEXIS 1723, at *2 (establishing Crawford and Sylvia visited Lee at his
apartment on the day of the stabbing).

37. Crawford, 2001 Wash App. LEXIS 1723, at *2 (establishing Lee, Crawford and
Sylvia had a brief conversation before Lee and Crawford began fighting); Crawford, 124
S. Ct. at 1356 (establishing Crawford stabbed Lee during their fight).

38. Washington v. Crawford, 54 P.3d 656, 658 (Wash. 2002) (establishing Craw-
ford's arrest the evening of August 5, 1999); Crawford, 2001 Wash App. LEXIS 1723, at
*1 (establishing the police taped statements from Crawford and Sylvia).

39. Crawford, 2001 Wash App. LEXIS 1723, at *1-*2.
40. Id. at *1.
41. Id. (establishing the Crawford's visited Lee at his apartment on August 5,

1999); Crawford, 54 P.3d at 658 (establishing Crawford left Lee's apartment to
purchase alcohol).

42. Crawford, 54 P.3d at 658 (establishing Lee made sexual advances toward Syl-
via); Crawford, 2001 Wash App. LEXIS 1723, at *2 (establishing Crawford heard Sylvia
yelling when he returned).

[Vol. 381002
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fighting with Lee, which led to Crawford stabbing Lee. 43 However,
the second set of taped statements told a different story.4 4

In their second statements, Crawford and Sylvia each stated the
alleged rape occurred several weeks prior to the stabbing.45 Sylvia
and Crawford also stated they were visiting friends and Crawford be-
came angry when someone mentioned Lee's name.46 Sylvia and
Crawford stated they left and began looking for Lee at several bars. 4 7

In their second statements, Sylvia and Crawford stated they were
looking for Lee to demand he pay them a debt he owed, that Sylvia
had directed Crawford to Lee's apartment, but that they had knocked
on the wrong apartment.48 The Crawfords maintained Lee opened his
door anyway and spoke briefly with Sylvia and Crawford.4 9

The Crawford's second set of statements also differed from each
other's; Sylvia's second statement alleged Lee reached to grab some-
thing after Crawford stabbed Lee.50 However, Crawford swore he saw
Lee reaching for something and thought he saw something in Lee's

43. Crawford, 2001 Wash App. LEXIS 1723, at *2.
44. Crawford, 54 P.3d at 658.
45. Crawford, 124 S. Ct. at 1356 (establishing Lee allegedly raped Sylvia); Craw-

ford, 2001 Wash Ct. App. LEXIS 1723, at *2 (establishing the sexual assault, the al-
leged rape, occurred several weeks prior to August 5, 1999, the day of the stabbing).

46. Crawford, 2001 Wash App. LEXIS 1723, at *2.
47. Id.
48. Petitioner's Brief at 3, Crawford v. Washington, 124 S. Ct. 1354 (2004) (estab-

lishing Sylvia and Crawford looked for Lee to settle a debt Lee owed the Crawfords');
Crawford, 54 P.3d at 658 (establishing Sylvia guided Crawford to Lee's apartment);
Crawford, 2001 Wash App. LEXIS 1723, at *2 (establishing the Crawford's knocked on
the wrong apartment door while looking for Lee).

49. Crawford, 2001 Wash App. LEXIS 1723, at *2.
50. Crawford, 54 P.3d at 658. The transcript of Sylvia's statement reads in rele-

vant part:
Q: did Kenny do anything to fight back from this assault
A: (pausing) I know he reached into his pocket.., or somethin'... I don't know
what
Q: after he was stabbed
A: he saw Michael coming up. He lifted his hand ... his chest open, he might of
went to go strike his hand out or something and then (inaudible)
Q: okay, you, you gotta speak up
A: okay, he lifted his hand over his head maybe to strike Michael's hand down
or something and then he put his hands in his . . . put his right hand in his
right pocket... took a step back... Michael proceeded to stab him... then his
hands were like.., how do you explain this ... open arms ... with his hands
open and he fell down ... and we ran (describing subject holding hands open,
palms toward assailant)
Q: okay, when he's standing there with his open hands you're talking about
Kenny, correct
A: yeah, after, after the fact, yes
Q: did you see anything in his hands at that point
A: (pausing) um um (no)

Crawford, 54 P.3d at 663.
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hands before Crawford stabbed him.5 1 The State charged Crawford
with attempted first degree murder while armed with a deadly
weapon and first degree assault while armed with a deadly weapon. 52

At trial in the Superior Court for Thurston County, Washington,
Crawford claimed he stabbed Lee in self-defense.5 3 Crawford invoked
Washington's marital privilege, precluding Sylvia from testifying
against him at trial.5 4

Though Sylvia was unavailable to testify because Crawford exer-
cised Washington's marital privilege, the State argued Sylvia's state-
ments were admissible under the Washington martial privilege
hearsay exception.5 5 The State claimed Sylvia's statements were ad-
missible because the statements fell within the hearsay exception for
statements against penal interest under Washington Rules of Evi-
dence (ER) 804(b)(3).5 6 The State wanted to introduce Sylvia's tape
recorded statements as evidence that Crawford did not stab Lee in

51. Crawford, 124 S. Ct. at 1357. See also Crawford, 2001 Wash App. LEXIS 1723,
at *18.

Crawford's statement in relevant part reads:
Q: okay. Did you ever see anything in [Lee's] hands
A: I think so, but I'm not positive
Q: okay, when you think so, what do you mean by that
A: I coulda swore I seen him goin' for somethin' before, right before every-
thing happened. He was like reachin', fiddlin' around down here and stuff...
and I just ... I don't know, I think, this is just a possibility, but I think, I think
that he pulled somethin' out and I grabbed for it and that's how I got cut.., but
I'm not positive. I, I my mind goes blank when things like this happen. I mean,
I just, I remember things wrong, I remember things that just doesn't, don't
make sense to me later.

Crawford, 54 P.3d at 663.
52. Crawford, 54 P.3d at 658.
53. Washington v. Crawford, No. 25307-1-II, 2001 Wash. App. LEXIS 2388, at *1

(Wash Ct. App. July 30, 2001) (the Superior Court of Thurston County proceeding is
unpublished pursuant to the Washington Rules of Court); Crawford, 54 P.3d at 658
(establishing Crawford pleaded self-defense).

54. Crawford, 124 S. Ct. at 1357. The Washington marital privilege reads in part:
"A husband shall not be examined for or against his wife, without the consent of the
wife, nor a wife for or against her husband without the consent of the husband; nor can
either during marriage or afterward, be without the consent of the other, examined as to
any communication made by one to the other during marriage." Crawford, 54 P.3d at
659 (citing WASH. REV. CODE § 5.60.060 (1) (1994)).

55. Crawford, 124 S. Ct. at 1357-58 (citing State v. Burden, 841 P.2d 758, 761
(Wash. 1992)). The Burden Court determined Washington's marital privilege did not
apply to a spouse's extrajudicial statements otherwise admissible under a hearsay ex-
ception. Burden, 841 P.2d at 761.

56. Crawford, 124 S. Ct. at 1358.WASH. R. EVID. 804 (b)(3) (2003) states:
(b) Hearsay Exceptions. The following are not excluded by the hearsay rule if
the declarant is unavailable as a witness:
(3) Statement Against Interest. A statement which was at the time of its mak-
ing so far contrary to the declarant's pecuniary or proprietary interest, or so far
tended to subject the declarant to civil or criminal liability, or to render invalid
a claim by the declarant against another, that a reasonable person in the de-
clarant's position would not have made the statement unless the person be-
lieved it to be true. In a criminal case, a statement tending to expose the

1004 [Vol. 38
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self-defense. 57 The State argued that in both of Sylvia's statements to
the police she admitted leading Crawford to Lee's apartment, thereby
implicating herself in the assault.58 Crawford argued that irrespec-
tive of state law, admitting Sylvia's statements into evidence would
violate his Sixth Amendment constitutional right to confront wit-
nesses before him.5 9 Judge Richard A. Strophy admitted both of Syl-
via's statements into evidence, reasoning Sylvia's statements were
sufficiently reliable to counter any confrontation concerns. 60 The trial
court noted Sylvia's second statement was reliable because Sylvia was
an eyewitness with direct knowledge of the assault. 61 Additionally,
the trial court determined Sylvia's second statement was reliable be-
cause she was questioned by neutral law enforcement officers.62 The
jury found Crawford guilty of first degree assault while armed with a
deadly weapon. 63

Crawford appealed the decision of the Superior Court to the Court
of Appeals of Washington.64 On appeal, Crawford argued that his
rights under the Sixth Amendment to the United States Constitution
were violated when the court admitted Sylvia's taped statements.65

The State argued Crawford waived his right to confront Sylvia when
Crawford failed to call her as a witness at trial.66 The court of appeals
determined that under Washington's marital privilege, Crawford had
a statutory right to prevent Sylvia from testifying against him.67 The
court stated Crawford was not required to waive his confrontation
rights or invoke the marital privilege.68 The court held Crawford re-
tained the right of confrontation independent of the marital privi-

declarant to criminal liability is not admissible unless corroborating circum-
stances clearly indicate the trustworthiness of the statement.

57. Crawford, 124 S. Ct. at 1358.
58. Id.
59. Id. (citing U.S. CONST. amend. VI). The Sixth Amendment states:

[Iun all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defense. U.S. Const. amend. VI.

60. Crawford, 54 P.3d at 658.
61. Crawford, 124 S. Ct. at 1372.
62. Id. at 1373.
63. Crawford, 2001 Wash App. LEXIS 1723, at *3.
64. Id. at *1.
65. Crawford, 54 P.3d at 658-59.
66. Id. at 659.
67. Crawford, 2001 Wash App. LEXIS 1723, at *3.
68. Id. at *4.
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lege. 6 9 The court noted any other decision would render the martial
privilege meaningless.7 0

The court declared the Confrontation Clause provided Crawford
the right to confront the witnesses against him. 71 The court noted
that hearsay evidence was not violative of the Confrontation Clause
when the evidence bore adequate indicia of reliability.72 The court
maintained a statement bore adequate indicia of reliability if the
statement was included in a firmly rooted hearsay exception or con-
tained particularized guarantees of trustworthiness.7 3 The court de-
termined Washington's hearsay exception for statements against the
declarant's penal interest, ER 804(b)(3), was not a firmly rooted hear-
say exception.

74

However, the court noted 804(b)(3) allowed for the admission of
hearsay statements against penal interest if: 1) the declarant was un-
available at trial; 2) the statement likely subjected the declarant to
criminal liability such that a reasonable person in the same position
would not have made the statement unless they believed it to be true;
and 3) corroborating circumstances proved the statement was trust-
worthy. 75 The court reasoned the last requirement of 804(b)(3) mir-
rored the Confrontation Clause's trustworthiness requirement. 76 The
court maintained a corroborated inculpatory statement admissible
under ER 804(b)(3) was admissible under the Confrontation Clause.7 7

The court noted out-of-court statements produced hearsay and
confrontation problems only when the proponent of the evidence used
the statements to prove the truth of the matter asserted. 78 The court
determined Sylvia's first taped statement was not hearsay because
Sylvia's statement demonstrated Sylvia and Crawford lied about the
circumstances that led to Crawford stabbing Lee, and did not prove
the truth of the matter asserted.79 Therefore, the court decided Syl-
via's first statement was not objectionable under ER 804(b)(3) or the
Sixth Amendment Confrontation Clause.80 However, the court noted
Sylvia's first statement would only be admissible if Sylvia's statement

69. Crawford, 54 P.3d at 658.
70. Crawford, 2001 Wash App. LEXIS 1723, at *4-*5.
71. Id. at *5 (citing U.S. CONST. amend. VI).
72. Id. at *5 (citing Ohio v. Roberts, 448 U.S. 56, 66 (1980)).
73. Id. at *6 (citing Roberts, 448 U.S. at 66).
74. Id. at *6 (citing State v. Whelchel, 801 P.2d 948 (Wash. 1990)).
75. Id. at *6 (citing WASH. R. EVID. 804(b)(3) (2004)).
76. Id. at *6.
77. Id. at *7.
78. Id.
79. Id.
80. Id.
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was relevant under ER 401,81 and Sylvia's first statement would only
be relevant if the second taped statement was admissible, because the
second statement impeached the first.8 2

The court determined Sylvia's second statement was hearsay and
analyzed Sylvia's second statement according to ER 804(b)(3).8 3 The
court stated ER 804(b)(3) first required the declarant to be unavaila-
ble.8 4 The court noted the parties agreed Sylvia was unavailable be-
cause Crawford exercised Washington's martial privilege.8 5 The court
stated the second prong required Sylvia's statement to be against her
penal interest.8 6 The court held that portions of Sylvia's statements
were against her penal interest because Sylvia showed Crawford
where Lee lived, admitted she believed the stabbing was justified, and
did not call the police after Crawford stabbed Lee. 8 7 Thus, the court
determined Sylvia's admission could result in accomplice liability.8 8

Despite her admissions, the court acknowledged that parts of Syl-
via's statements were not against her penal interest.8 9 Crawford ar-
gued Sylvia's statements that Crawford was "infuriated," "enraged,"
and "past tipsy," indicated Sylvia attempted to incriminate Crawford
and exculpate herself.90 The State argued Sylvia's exculpatory state-
ments were admissible under Washington's state-of-mind exception. 9 1

The court determined the trial court erred in admitting Sylvia's state-
ments because the statements were descriptive of Crawford's state of
mind, not her own, and no hearsay exception applied to Sylvia's excul-
patory statements.92

The court then reviewed whether Sylvia's statements contained
additional indicia of reliability sufficient to satisfy the Confrontation

81. Washington Rule of Evidence 401 states: "'Relevant evidence' means evidence
having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence." WASH. RULE EVID. 401 (2003).

82. Crawford, 2001 Wash App. LEXIS 1723, at *7.
83. Id. at *7-*8.
84. Id. at *8.
85. Id.
86. Id.
87. Id. at *9-*10.
88. Id. at *9.
89. Id. at *11.
90. Id. at *10.
91. Id. at *11-*12. "The following [state-of-mind exception is] excluded by the

hearsay rule, even though the declarant is available as a witness: A statement of the
declarant's then existing state of mind, emotion, sensation, or physical condition (such
as intent, plan, motive, design, mental feeling, pain, and bodily health), but not includ-
ing a statement of memory or belief to prove the fact remembered or believed unless it
relates to the execution, revocation, identification, or terms of declarant's will." WASH.
R. EVID. 803(a)(3) (2004).

92. Crawford, 2001 Wash App. LEXIS 1723, at *12.
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Clause. 93 Specifically, the court reviewed whether Sylvia's state-
ments against her penal interest were reliable.9 4 The court employed
Washington's nine-part test to examine the particularized guaranties
of truthfulness in Sylvia's statements.9 5 The court detailed the test to
include: 1) the declarant's motive to lie; 2) whether the declarant's
general character suggested trustworthiness; 3) whether more than
one person heard the statement; 4) whether the statement was made
spontaneously; 5) the timing between the statements and whether the
relationship between the declarant and witness suggested trustwor-
thiness; 6) whether the statement contained assertions of past fact; 7)
whether cross-examination would expose the declarant's lack of
knowledge; 8) potential for faulty recollection due to remoteness of the
event; and 9) surrounding circumstances indicative of misrepresenta-
tion of defendant's involvement. 96

Applying the first factor, the court noted Sylvia's first statement
was in part untruthful and her motive was to help Crawford rather
than to be truthful.9 7 Analyzing the second factor, the court noted
Sylvia's statements were untrustworthy because she offered the police
two statements within four hours of each other that recounted differ-
ent facts.98 The court determined the third factor was irrelevant be-
cause the police taped Sylvia's statements.9 9 Under the fourth factor,
the court maintained Sylvia was hesitant, elusive, and she dodged
questions that could incriminate Crawford.' 0 0 The court decided Syl-
via's statements did not suggest the reliability inherent in spontane-
ous declarations. l 10 The court evaluated the fifth factor and
determined Sylvia's fabricated statement to the police did not bode
well for the truthfulness of her second statement.' 0 2

Under the sixth factor, the court decided Sylvia's statement was
mostly assertions of past fact that weighed against admission of her
statement.10 3 Applying the seventh guideline, the court noted Sylvia
admitted to shutting her eyes during the stabbing.10 4 The court con-
cluded cross-examination had the potential to reveal that Sylvia did
not see Lee attack Crawford, indicating she lacked knowledge of what

93. Id. at *5.
94. Id. at *12.
95. Id.
96. Id. at *12-*16.
97. Id. at *13.
98. Id.
99. Id.

100. Id. at *13-*14.
101. Id. at *14.
102. Id. at *14-*15.
103. Id. at *15.
104. Id.
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happened.1 0 5 Applying the eighth factor, the court decided Sylvia's
statement was likely to be truthful because the stabbing and Sylvia's
statements occurred on the same day.'0 6 Under the ninth factor, the
court reasoned the circumstances surrounding Sylvia's statement sug-
gested untrustworthiness because Sylvia lied to the police in an at-
tempt to help Crawford rather than implicate him, and Crawford also
provided the police with inconsistent statements.' 0 7 Weighing all of
the factors, the court then reasoned Sylvia's second statement failed
the nine-step test and was unreliable under ER 804(b)(3) and the
Sixth Amendment Confrontation Clause. 0 8

The State argued Crawford's confession made Sylvia's statement
more credible, but the court determined Sylvia's and Crawford's state-
ments did not "interlock" because their stories differed regarding
whether Lee had anything in his hand prior to Crawford stabbing
Lee.' 0 9 The court determined Sylvia's second statement was inadmis-
sible, thereby making her first statement inadmissible as well. 1 10

Because Sylvia's statements failed under the court's analysis, the
court considered whether admission of Sylvia's statements constituted
harmless error."' The court reasoned Sylvia's statements were of-
fered to prove that Crawford was untrustworthy. 112 The court stated
there was reasonable doubt a jury would have reached the same ver-
dict absent Sylvia's statements.1 3 The court declared the admission
of Sylvia's second statement was reversible error and reversed Craw-
ford's conviction. 1 14

Judge David H. Armstrong, writing for the dissent, criticized the
majority's conclusion that Sylvia and Crawford's statements differed

105. Id.
106. Id. at *15-*16.
107. Id. at *16.
108. Id.
109. Id. at *17 (establishing the State argued Crawford's confession proved the reli-

ability of Sylvia's statement); Id. at *18 (establishing Sylvia and Crawford's statements
differed in respect to whether Crawford acted in self-defense).

110. Id. at *19. See supra note 82 and accompanying text.
111. Crawford, 2001 Wash App. LEXIS 1723, at *5.
112. Id. at *19-*20.
113. Id. at *20. Additionally, Crawford had argued Sylvia's statements were inad-

missible under the United State's Supreme Court's decision in Lilly v. Virginia, 527
U.S. 116 (1999). Crawford, 2001 Wash App. LEXIS 1723, at *20. The court compared
Sylvia's statements to the facts of Lilly to determine that disputed statements in both
cases did not fall under a firmly rooted hearsay exception and failed the Confrontation
Clause "residual trustworthiness test." Id. at *21. The residual trustworthiness test
was whether the statement contained particularized guarantees of trustworthiness. Id.
at*20. In Lilly, Mark's statement did not contain particularized guarantees of trustwor-
thiness because Mark's statement was not sufficiently reliable for admission absent op-
portunity for cross-examination. Id. at *20 - 21. Thus, the court provided that Sylvia's
statements were inadmissible under Lilly. Id. at *21.

114. Crawford, 54 P.3d at 658.
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on the critical issue of whether Lee was armed.1 15 Judge Armstrong
asserted both Sylvia and Crawford failed to clearly state Crawford
was defending himself from a weapon in Lee's hand.116 Judge Arm-
strong determined Crawford and Sylvia's statements were "interlock-
ing" and thus, reliable, because both statements omitted a clear
statement that Crawford was acting in self-defense. 117

The State filed a petition for review with the Supreme Court of
Washington, which granted review to consider whether exercising the
martial privilege constituted a waiver of confrontation clause rights
and whether Sylvia's statements were admissible under an exception
to the hearsay rule or as an interlocking confession. 11s Justice Bobbe
J. Bridge, writing for a unanimous court, held that Crawford did not
waive his confrontation clause rights by invoking the martial privi-
lege. 119 The Supreme Court of Washington agreed with the decision
of the court of appeals that forcing Crawford to choose between Wash-
ington's martial privilege and confronting his spouse produced an un-
tenable choice and undermined the marital privilege. 120 The Supreme
Court of Washington recognized Confrontation waiver usually oc-
curred when the defendant acted inappropriately to cause the wit-
ness's unavailability and therefore, Crawford's exercise of a statutory
privilege did not constitute misconduct. 12 1

The State argued Sylvia's out-of-court statements were not viola-
tive of the Sixth Amendment and were therefore admissible. 12 2 The
Supreme Court of Washington applied a two-pronged analysis to de-
termine whether Sylvia's extrajudicial statements satisfied the Sixth
Amendment protections. 123 The Supreme Court of Washington ex-
plained that the first prong of its analysis required Sylvia's state-
ments to be admissible under the rules of evidence. 12 4 Secondly, the
court noted for Sylvia's statements to satisfy the Confrontation
Clause, the statements must contain sufficient indicia of reliability

115. Crawford, 2001 Wash App. LEXIS 1723, at *23 - *24 (Armstrong, J.,
dissenting).

116. Id. at *24 (Armstrong, J., dissenting).
117. Id. (Armstrong, J., dissenting).
118. Washington v. Crawford, 42 P.3d 975 (Wash. 2002) (establishing the Supreme

Court of Washington granted the State's Petition for Review); Washington v. Crawford,
54 P.3d 656, 658 (Wash. 2002) (establishing the two issues the Supreme Court of Wash-
ington found present in Crawford's case: waiver of the confrontation clause by Craw-
ford's invocation of Washington's martial privilege, and admission of Sylvia's statement
under a hearsay exception or as an interlocking confession).

119. Crawford, 54 P.3d at 659-60.
120. Id. at 660.
121. Id. The court suggested that a sham marriage would result in waiver as cited

in United Sates v. Barlow, 693 F.2d 954, 962 (6th Cir. 1982). Id.
122. Crawford, 54 P.3d at 661.
123. Id.
124. Id.
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and trustworthiness. 12 5 The Supreme Court of Washington main-
tained that a firmly rooted hearsay exception satisfied the reliability
prong.12 6 The Supreme Court of Washington declared if the exception
was not firmly rooted, then the court would engage in the same nine-
factor test the Court of Appeals of Washington used to determine
reliability.

12 7

Like the court of appeals, the Supreme Court of Washington de-
termined that because Sylvia's first statement was not hearsay, it
would only be relevant and admissible if her second statement was
admissible. 128 The State desired the admission of Sylvia's statements
to prove Crawford was not acting in self defense when Crawford
stabbed Lee. 129 Thus, the Supreme Court of Washington decided Syl-
via's second statement was hearsay because it was offered to prove the
truth of the matter asserted. 130 The State again argued Sylvia's sec-
ond statement was admissible under the hearsay exception of state-
ments against penal interest.13 1 However, the Supreme Court of
Washington determined a statement against penal interest was not a
firmly rooted hearsay exception, thus, Sylvia's second statement
needed to contain sufficient indicia of reliability to satisfy the Con-
frontation Clause. 13 2

The Supreme Court of Washington noted only portions of Sylvia's
second statement that were self-inculpatory would be admissible

125. Id.
126. Id. at 661 (citing State v. Davis, 10 P.3d 977 (Wash. 2000)).
127. Crawford, 2001 Wash App. LEXIS 1723, at *12 (establishing the Washington

Court of Appeals applied a nine-part test for determining reliability); Crawford, 54 P.3d
at 661 (establishing the Supreme Court of Washington would apply the nine-factor test
for reliability absent a firmly-rooted hearsay exception). The nine factors include:

(1) whether the declarant, at the time of making the statement, had an appar-
ent motive to lie; (2) whether the declarant's general character suggests trust-
worthiness; (3) whether more than one person heard the statement; (4) the
spontaneity of the statement; (5) whether trustworthiness is suggested from
the timing of the statement and the relationship between the declarant and the
witness; (6) whether the statement contains express assertions of past fact; (7)
whether the declarant's lack of knowledge could be established by cross-exami-
nation; (8) the remoteness of the possibility that the declarant's recollection is
faulty; and (9) whether the surrounding circumstances suggest that the declar-
ant misrepresented the defendant's involvement.

Crawford, 54 P.3d at 661 n.3.
128. Crawford, 54 P.3d at 661-62. The court of appeals determined Sylvia's first

statement was offered to demonstrate that Sylvia and Crawford lied about the events
proceeding the stabbing. Id. at 661.

129. Crawford, 124 S. Ct. at 1358.
130. Crawford, 54 P.3d at 662.
131. Id.
132. Id. at 662 (establishing the against penal interest exception was not firmly

rooted according to State v. Whelchel, 801 P.2d 948, 952 (Wash. 1990)); Id. at 662 (estab-
lishing admissibility of Sylvia's statements depended on a finding of adequate indicia of
reliability according to test enunciated in Ohio v. Roberts, 448 U.S. 56, 66 (1980)).
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under the hearsay exception for statements against interest.133 The
Supreme Court of Washington stated parts of Sylvia's statements in-
culpated Crawford but damaged Sylvia as well. 134 The Supreme
Court of Washington noted it was Sylvia who showed Crawford where
Lee lived and Sylvia was present during the stabbing. 135 Addition-
ally, the Supreme Court of Washington recognized that following the
stabbing, Sylvia left the scene with Crawford and did not contact the
police.136 The Supreme Court of Washington determined Sylvia was a
potential accomplice because her statements showed she encouraged
or aided in the assault, rather than shifting the blame to Crawford. 13 7

The Supreme Court of Washington decided Sylvia's self-inculpatory

133. Crawford, 54 P.3d at 662.
134. Id. at 662. The court referred to "Sylvia's statements that [Crawford] was 'infu-

riated,' 'past tipsy,' and that he said Lee 'deserves an ass whooping.'" Id. Crawford had
also objected to part of Sylvia's statement regarding whether Lee reached for or had a
weapon when Crawford stabbed him because this statement rebutted Crawford's testi-
mony and damaged his claim of self-defense. Id.

135. Id. at 662, 658.
136. Id. at 662.
137. Id. at 663. Washington Revised Code § 9A.08.020(3)(a) reads:

(1) A person is guilty of a crime if it is committed by the conduct of another
person for which he is legally accountable.
(2) A person is legally accountable for the conduct of another person when:
(a) Acting with the kind of culpability that is sufficient for the commission of
the crime, he causes an innocent or irresponsible person to engage in such con-
duct; or
(b) He is made accountable for the conduct of such other person by this title or
by the law defining the crime; or
(c) He is an accomplice of such other person in the commission of the crime.
(3) A person is an accomplice of another person in the commission of a crime if:
(a) With knowledge that it will promote or facilitate the commission of the
crime, he
(i) solicits, commands, encourages, or requests such other person to commit it;
or
(ii) aids or agrees to aid such other person in planning or committing it; or
(b) His conduct is expressly declared by law to establish his complicity.
(4) A person who is legally incapable of committing a particular crime himself
may be guilty thereof if it is committed by the conduct of another person for
which he is legally accountable, unless such liability is inconsistent with the
purpose of the provision establishing his incapacity.
(5) Unless otherwise provided by this title or by the law defining the crime, a
person is not an accomplice in a crime committed by another person if:
(a) He is a victim of that crime; or
(b) He terminates his complicity prior to the commission of the crime, and ei-
ther gives timely warning to the law enforcement authorities or otherwise
makes a good faith effort to prevent the commission of the crime.
(6) A person legally accountable for the conduct of another person may be con-
victed on proof of the commission of the crime and of his complicity therein,
though the person claimed to have committed the crime has not been prose-
cuted or convicted or has been convicted of a different crime or degree of crime
or has an immunity to prosecution or conviction or has been acquitted.

WASH. REv. CODE § 9A.08.020 (3) (a) (2003).
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statements were admissible hearsay provided they contained suffi-
cient indicia of reliability.138

The Supreme Court of Washington then determined a codefend-
ant's confession was presumed reliable, given compliance with a
firmly rooted hearsay exception or some indicia of reliability, such as
interlocking with the defendant's confession. 13 9 The Supreme Court
of Washington stated that if a codefendant's confession is virtually
identical to the defendant's confession, the respective confessions in-
terlocked. 140 The Supreme Court of Washington decided an interlock-
ing confession served the same purpose as the nine-factor test in
assessing reliability.14 1 The Supreme Court of Washington compared
Sylvia to a codefendant because she was present during the alterca-
tion between Crawford and Lee, she was arrested and gave the police
statements about the stabbing, and possessed motive to shield herself
from blame. 142 The Supreme Court of Washington maintained the in-
terlocking confession analysis applied to Sylvia because of her role in
the case.

14 3

The State argued Sylvia's second statement was admissible be-
cause her second taped statement interlocked with Crawford's second
statement. 144 The Supreme Court of Washington agreed with the
State and reasoned omissions regarding the clear presence of a
weapon in both Sylvia and Crawford's statements caused the state-
ments to overlap and become reliable. 14 5 The Supreme Court of
Washington stated the interlocking confession rule allowed for the ad-
mission of virtually identical statements.' 46 The Supreme Court of
Washington determined Sylvia's statements were admissible because
Sylvia's statements were virtually identical to Crawford's admissible
statements, and as such, satisfied the Confrontation Clause reliability
requirement. 14 7 The Supreme Court of Washington reinstated Craw-

138. Crawford, 54 P.3d at 663. Sylvia's inculpatory statements include those state-
ments that [Crawford] was 'infuriated,' 'past tipsy,' and that he said Lee 'deserves an
ass whooping.'" Id. at 662. Additionally, the Supreme Court stated Sylvia's statement
that Lee had not furnished a weapon prior to Crawford stabbing him was against Syl-
via's interest. Id. at 663.

139. Id.
140. Id. (citing State v. Rice, 844 P.2d 416, 427 (Wash. 1993)).
141. Id.
142. Id. at 663 n.6.
143. Id. at 663. The court coined the phrase, "the interlocking confession analysis"

after their analysis of interlocking confessions in Washington v. Rice, 844 P.2d 416, 427
(Wash. 1993) as originally articulated in Lee v. Illinois, 476 U.S. 530 (1986). Crawford,
54 P.3d at 663.

144. Id. at 663.
145. Crawford, 124 S. Ct. at 1358-59.
146. Crawford, 54 P.3d at 664.
147. Id.
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ford's conviction and Crawford filed a petition in forma pauperis for a
writ of certiorari with the United States Supreme Court.148

The Supreme Court granted certiorari to consider whether the ad-
mission of Sylvia's statement violated Crawford's Sixth Amendment
right to confront witnesses. 1 49 The Court reversed the decision of the
Supreme Court of Washington, holding the Sixth Amendment prohib-
ited testimonial hearsay statements unless the witness was unavaila-
ble and the defendant was given prior opportunity for cross-
examination. 150 Justice Antonin Scalia, writing for the majority, en-
gaged in a historical review of the Sixth Amendment and reasoned the
adoption of the Sixth Amendment prevented historical abuses of ex
parte examinations as evidence against defendants. 15 1 The Court
noted early English courts provided strict rules of unavailability and
allowed for the admission of examinations only where the witness was
obviously unavailable to testify in person. 152 The Court proposed that
the adoption of the Sixth Amendment was a response to criticism that
the proposed Federal Constitution left out the essential right to cross-
examine witnesses. 1 5 3 The Court recognized early state court deci-
sions enforced confrontation as a common law rule to avoid defend-
ants' being prejudiced by evidence that they had no opportunity to
cross-examine. 15 4 The Court declared the law regarding confrontation
had been settled since 1696.155 The Court explained most courts af-
firmed the conclusion that admissibility of evidence depended on prior
opportunity for cross-examination of witnesses. 1 56

The Court defined the word "witnesses" in the Confrontation
Clause to mean those who bear testimony. 15 7 Further, the Court de-
fined "testimony" as a solemn declaration designed to establish or
prove some fact. 158 The Court included the categories of ex parte testi-
mony and extrajudicial statements in the broad class of testimonial
statements. 159 The Court decided "testimonial" included statements

148. Crawford, 54 P.3d at 664, 658 (establishing the reinstatement of Crawford's
conviction); Crawford v. Washington, 539 U.S. 914 (2003) (establishing Crawford filed
leave to proceed in forma pauperis and petitioned for writ of certiorari to the Supreme
Court).

149. Crawford, 124 S. Ct. at 1359.
150. Id. at 1374.
151. Id. at 1363.
152. Id. at 1360.
153. Id. at 1362-63.
154. Id. at 1363 (citing State v. Webb, 2 N.C. 103 (1794) (per curiam)).
155. Id. at 1366.
156. Id. at 1363.
157. Id. at 1364.
158. Id.
159. Id. Ex parte evidence included affidavits, custodial examinations, and prior

testimony the defendant was unable to cross-examine. Id. Extrajudicial statements
consisted of depositions, affidavits, prior testimony and confessions. Id.
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made under circumstances that would cause an objective witness to
believe the statement would be used at a later trial.1 60 The Court de-
termined the Constitution was largely concerned with out-of-court
statements. 16 1 The Court stated the Sixth Amendment primarily ad-
dressed testimonial hearsay, and included police interrogations in this
category.162

The Court stated the Sixth Amendment embodied the common-
law right of confrontation and was not designed to include exceptions
apart from unavailability and a prior opportunity to cross-examine the
witness. 163 Additionally, the Court explained little evidence existed
that exceptions were invoked at common-law to admit testimonial
statements against the defendant in a criminal case. 164 Thus, the
Court maintained the Framers did not intend to leave the Sixth
Amendment subject to an individual court's interpretations of reliabil-
ity.165 The Court maintained admission of statements deemed relia-
ble by a judge violated the protections of the Confrontation Clause. 166

The Court declared admission of hearsay statements upon a mere pro-
nouncement of reliability was akin to dispensing with jury trials upon
a determination the defendant was obviously not guilty. 16 7

The State again argued the interlocking between Sylvia and
Crawford's statements was irrefutable and no hearsay would be more
reliable than confessions that were identical in all material re-
spects. 168 The State maintained Sylvia and Crawford's statements in-
terlocked because both statements were equally ambiguous over
whether Lee was armed when Crawford stabbed him.169 The Court
stated no precedent existed that announced an exception for interlock-
ing confessions. 170 The Court affirmed the necessity of remaining
faithful to the Framers' intent that prior testimony of unavailable wit-
nesses was admissible only if the defendant had the prior opportunity
for cross-examination. 17 1 The Court noted cross-examination was the
only way to truly assess reliability because the Sixth Amendment ac-

160. Crawford, 124 S. Ct. at 1364.
161. Id.
162. Id. at 1365.
163. Id. at 1366, 1366 n.5
164. Id. at 1367. Cf. Mattox v. United States, 156 U.S. 237, 243-44 (1895) (dying

declarations were a known exception to the general rule against admissibility of crimi-
nal hearsay).

165. Crawford, 124 S. Ct. at 1370.
166. Id.
167. Id. at 1371.
168. Respondent's Brief at 8, Crawford v. Washington, 124 S.Ct 1354 (2004) (No. 02-

9410).
169. Id. at 8.
170. Crawford, 124 S. Ct at 1368.
171. Id. at 1369.
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ted as a procedural guarantee, rather than a substantive guaran-
tee. 172 The Court explained the Confrontation Clause focused on the
best method for determining reliability, not the reliability determina-
tion itself.17 3

The Court decided two proposals existed which would align its
doctrine with the original understanding of the Confrontation
Clause. 174 The Court stated the first proposal allowed for the applica-
tion of the Confrontation Clause to testimonial statements only,
thereby subjecting remaining statements to hearsay law.' 7 5 The
Court acknowledged it had rejected this view in White v. Illinois,
where the Court determined such a limited reading of the Confronta-
tion Clause would eliminate its role in restricting the admission of
hearsay testimony. 176 The Court stated the second proposal prohib-
ited all statements testimonial in nature, absent a prior opportunity
to cross-examine. 17 7 The Court noted the Crawford's case directly cor-
responded with the second proposal.178

The Court acknowledged the test from Ohio v. Roberts179 allowed
for the admission of out-of-court statements, provided the statement
had adequate indicia of reliability.' 8 0 Crawford stated the Roberts
test violated the original meaning of the Confrontation Clause.' 8 '
Then, the Court abolished the Roberts test, determining the test was
both too broad and too narrow.' 8 2 The Court stated the Roberts test
was too broad because the test applied the same analysis independent
of whether the hearsay statement consisted of ex parte testimony.' 8 3

The test was too narrow, the Court explained, because the Roberts test
allowed for the admission of statements that consisted of ex parte tes-
timony upon a mere pronouncement of reliability.' 8 4 The Court criti-
cized the Roberts test for substituting the constitutionally prescribed

172. Id. at 1370.
173. Id.
174. Id. at 1369-70.
175. Id. at 1370.
176. Id. See White v. Illinois, 502 U.S. 346, 352-53 (1992).
177. Crawford, 124 S. Ct. at 1370.
178. Id.
179. 448 U.S. 56 (1980).
180. Crawford, 124 S. Ct. at 1359 (establishing the Supreme Court reiterated the

Roberts test); Ohio v. Roberts, 448 U.S. 56, 66 (1980) (establishing the test for admission
of an unavailable witnesses' out-of-court statements as long as the statement offers ade-
quate indicia of reliability). Falling within a firmly rooted hearsay exception or bearing
particularized guarantees of trustworthiness were the requirements for a statement to
contain adequate indicia of reliability. Crawford, 124 S. Ct. at 1359 (citing Roberts, 448
U.S. at 66 (1980)).

181. Id. at 1359.
182. Id. at 1369, 1374.
183. Id. at 1369.
184. Id.
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method of evaluating reliability through cross-examination with a
strange, independent process.1 85 The Court reasoned reliability in-
volved a subjective standard and each court applied different factors
for assessing reliability.1 8 6 The Court declared the Roberts test re-
sulted in unpredictability and made permissible the admission of tes-
timonial statements the Confrontation Clause intended to exclude.' 8 7

The Court criticized the trial court for its determination Sylvia's
statement was reliable because Sylvia was an eyewitness with direct
knowledge of the events.1 88 The Court determined cross-examination
would have undermined the trial court's assumption because Sylvia
told the police she closed her eyes during the fight between Crawford
and Lee.' 8 9 The Court further criticized the trial court's determina-
tion Sylvia's statement was reliable because she was questioned by
law enforcement officers who remained neutral.190 The Court stated
only cross-examination was capable of interpreting Sylvia's perception
of the assault. 19 1 The Court noted the Court of Appeals of Washing-
ton listed nine separate factors to find Sylvia's statements unrelia-
ble.' 92  The Court stated the Supreme Court of Washington
disregarded the lower court's factors entirely and decided Sylvia's
statement was reliable because Sylvia's statement interlocked with
Crawford's statement.19 3 The Court determined Sylvia and Craw-
ford's statements were unlikely to be equally ambiguous concerning
whether Lee had a weapon.' 9 4 The Court decided Sylvia's statement
was inscrutable because Sylvia was asked leading questions regarding
the presence of a weapon. 19 5 Specifically, the interrogator clarified

185. Id. at 1370.
186. Id. at 1371. See also supra notes 72-77, 95-96 and accompanying text.
187. Crawford, 124 S. Ct. at 1371.
188. Id. at 1372.
189. Id. at 1372-73.
190. Id.
191. Id.
192. Id. at 1371, 1372.
193. Id. at 1372-73.
194. Id. at 1373.
195. Id. at 1372. Sylvia's statement, in relevant part, reads:

Q: did Kenny do anything to fight back from this assault
A: (pausing) I know he reached into his pocket.., or somethin'. . . I don't know
what
Q: after he was stabbed
A: he saw Michael coming up. He lifted his hand... his chest open, he might of
went to go strike his hand out or something and then (inaudible)
Q: okay, you, you gotta speak up
A: okay, he lifted his hand over his head maybe to strike Michael's hand down
or something and then he put his hands in his... put his right hand in his
right pocket.., took a step back... Michael proceeded to stab him.., then his
hands were like.., how do you explain this.., open arms... with his hands
open and he fell down... and we ran (describing subject holding hands open,
palms toward assailant)
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Sylvia's statement about Lee pulling something out of his pocket by
stating, "after he was stabbed," and Sylvia continued with her state-
ment.19 6 The Court determined the proceedings in Crawford were a
self-contained demonstration of the unpredictability and inconsis-
tency inherent in the Roberts test. 19 7

The Court acknowledged it could decide whether Sylvia's state-
ments were admissible by reweighing the factors in Roberts' reliability
test, but realized that such analysis avoided the test explicit in the
Sixth Amendment for gauging reliability.198 The Court noted the
Framers did not trust judges and government officers to always safe-
guard people's rights.199 The Court stated the Framers intended to
limit judicial discretion. 20 0 The Court determined replacing constitu-
tional guarantees with balancing tests violated the Framers' intent
because vague standards of reliability were manipulable. 20 1 The
Sixth Amendment, the Supreme Court reiterated, demanded the same
standards of admissibility established at common law: unavailability
and prior opportunity for cross-examination. 20 2 The Court declined
the opportunity to define "testimonial," leaving it for another day, but
stated "testimonial" applied to prior testimony before a grand jury,
at a preliminary hearing, at a former trial, and to police
interrogations. 

20 3

The Court determined admission of Sylvia's testimonial state-
ments amounted to a violation of the Sixth Amendment because

Q: okay, when he's standing there with his open hands you're talking about
Kenny, correct
A: yeah, after, after the fact, yes
Q: did you see anything in his hands at that point
A: (pausing) um um (no)

Crawford, 54 P.3d at 663 (quoting exhibit 42, at 6-7).Crawford's statement however,
reads:

Q: okay. Did you ever see anything in [Lee's] hands
A: I think so, but I'm not positive
Q: okay, when you think so, what do you mean by that
A: I coulda swore I seen him goin' for somethin' before, right before every-
thing happened. He was like reachin', fiddlin' around down here and stuff...
and I just ... I don't know, I think, this is just a possibility, but I think, I think
that he pulled somethin' out and I grabbed for it and that's how I got cut ... but
I'm not positive. I, I my mind goes blank when things like this happen. I mean,
I just, I remember things wrong, I remember things that just doesn't, don't
make sense to me later.

Crawford, 54 P.3d at 663-64.
196. Crawford, 54 P.3d at 663.
197. Crawford, 124 S. Ct. at 1372.
198. Id. at 1372-73.
199. Id. at 1373.
200. Id.
201. Id.
202. Id. at 1374.
203. Id.
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Crawford had no opportunity to cross-examine Sylvia.20 4 The Court
restated that confrontation was the only indicia of reliability sufficient
to satisfy the Constitution. 20 5 The Court reversed the decision of the
Supreme Court of Washington and remanded the case for further
proceedings.

20 6

Joined by Justice Sandra Day O'Connor, Chief Justice William H.
Rehnquist concurred, objecting to the majority's decision to overrule
Roberts.20 7 The concurrence maintained the Framers were concerned
about statements made under oath, not testimonial statements. 20 8

Thus, the concurrence reasoned the Framers concerns rested largely
on sworn affidavits and depositions, not necessarily the extensive cat-
egory of testimonial hearsay as the majority maintained.20 9 Further,
the concurrence noted that testimonial hearsay was used only to cor-
roborate sworn witness testimony rather than support a conviction. 2 10

The concurrence stated no reason existed to justify the majority's
distinction between testimonial and non-testimonial statements. 2 11

The concurrence declared that years worth of precedent failed to make
the distinction between testimonial and non-testimonial state-
ments.2 12 Additionally, the concurrence criticized the majority for
failing to adopt a clear definition of "testimonial."2 13 The concurrence
reasoned further that little value existed in substituting precedent for
a later determination of what constituted "testimonial" hearsay.2 14

The concurrence expressed hesitation to accept the majority's pro-
position that the Confrontation Clause barred the admission of testi-
monial statements. 2 15  Unlike the majority, the concurrence
maintained exceptions to the general rule of exclusion existing at com-
mon-law. 2 16 The concurrence cited examples of sworn statements
made to justices of the peace and coroners as admissible state-

204. Id. at 1374. Sylvia was precluded from testifying after Crawford exercised his
marital privilege. Id. at 1357.

205. Crawford, 124 S. Ct. at 1374.
206. Id.
207. Id. (Rehnquist, J., concurring).
208. Id. at 1375 (Rehnquist, J., concurring).
209. Id. (Rehnquist, J., concurring).
210. Id. at 1375 n.1 (Rehnquist, J., concurring).
211. Id. at 1376 (Rehnquist, J., concurring).
212. Id. (Rehnquist, J., concurring). See U.S. v. Burr, 25 F. Cas. 187, 193 (CC Va.

1807); Mattox v. United States, 156 U.S. 237, 243-44 (1895); Kirby v. United States, 174
U.S. 47, 54-57 (1899); and White v. Illinois, 502 U.S. 346, 352-53 (1992).

213. Id. at 1378 (Rehnquist, J., concurring).
214. Id. (Rehnquist, J., concurring). "[w]e have never drawn a distinction between

testimonial and non-testimonial statements. And for that matter, neither has any court
of which I am aware. I see little value in trading our precedent for an imprecise approx-
imation at this late date." Id. at 1376 (Rehnquist, J., concurring).

215. Id. at 1376 (Rehnquist, J., concurring).
216. Id. at 1377 (Rehnquist, J., concurring).
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ments. 2 17 The concurrence determined the law of evidence was unset-
tled during the Framers time; therefore, it was unlikely the Framers
intended to create an inflexible rule regarding the admissibility of evi-
dence.2 18 The concurrence stated the purpose of cross-examination
was to flesh out the truth, and the Confrontation Clause required rig-
orous testing to ensure reliability.2 19 However, the concurrence noted
some statements were free from the risk of inaccuracy and untrust-
worthiness and cross-examination of such statements was superflu-
ous.2 20 The concurrence criticized the majority's creation of an
immutable category of inadmissible evidence because excluded evi-
dence undermined the purpose of uncovering truth at trial.2 21

Lastly, the concurrence criticized the majority's decision to over-
rule Roberts, arguing the majority took a mistaken change of course in
reversing the Supreme Court of Washington. 22 2 The concurrence de-
clared that the analysis of Idaho v. Wright2 23 would have been suffi-
cient.2 24 The concurrence argued the Wright Court determined out-of-
court statements were inadmissible, independent of evidence at trial
corroborating the truthfulness of the statement. 2 25 Thus, the concur-
rence reasoned, the Supreme Court of Washington mistakenly allotted
decisive weight to the interlocking statements determination. 22 6 The
concurrence offered that deference to Wright was preferable to the ma-
jority's decision to overrule Ohio v. Roberts and its progeny.2 27 The
concurrence reasoned that dependence on Wright would have pro-
duced the same conclusion the majority reached without contemplat-
ing whether to reweigh the reliability factors analyzed by the lower
courts.2 28 The concurrence determined the majority's adoption of a
new explanation of the Confrontation Clause lacked persuasive rea-
soning to justify overruling established precedent. 229 Additionally,
the concurrence stated the majority's opinion "cast a mantle of uncer-

217. Id. at 1376 (Rehnquist, J., concurring).
218. Id. at 1377 (Rehnquist, J., concurring).
219. Id. (Rehnquist, J., concurring).
220. Id. (Rehnquist, J., concurring) (quoting 5 J. WIGMORE, EVIDENCE § 1420, at 251

(J. Chadbourn rev. 1974)).
221. Id. at 1378 (Rehnquist, J., concurring).
222. Id. (Rehnquist, J., concurring).
223. 497 U.S. 805 (1990).
224. Crawford, 124 S. Ct. at 1378 (Rehnquist, J., concurring).
225. Id. (Rehnquist, J., concurring) (citing Idaho v. Wright, 497 U.S. 805, 820-824

(1990)).
226. Id. at 1378 (Rehnquist, J., concurring).
227. Id. (Rehnquist, J., concurring).
228. Id. at 1373, 1378 (Rehnquist, J., concurring).
229. Id. at 1374 (Rehnquist, J., concurring).
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tainty over future criminal trials in both federal and state courts, and
[was] by no means necessary to decide the present case."2 30

BACKGROUND

A. THE SIXTH AMENDMENT CONFRONTATION CLAUSE GUARANTEE

The Sixth Amendment Confrontation Clause provides that "[in
all criminal prosecutions, the accused shall enjoy the right ... to be
confronted with the witnesses against him.. ."231 The Confrontation
Clause is a constitutional right rather than an evidentiary standard,
but often intertwines with the hearsay doctrine. 232

B. THE U.S. SUPREME COURT ANNOUNCES THE TEST FOR HEARSAY

ADMISSIBILITY RELATING TO PRIOR STATEMENTS AND THE

CONFRONTATION CLAUSE

In Ohio v. Roberts,233 the United States Supreme Court held the
Confrontation Clause contained in the Sixth Amendment to the
United States Constitution234 did not bar the admission of every hear-
say statement.235 Rather, the Supreme Court created a general test
for finding the restrictions of hearsay exceptions against the backdrop
of the Confrontation Clause.236 The Roberts court developed a two-
prong test for evaluating the admissibility of an out-of-court state-
ment to protect the defendant's Confrontation Clause rights. 23 7 The
Supreme Court explained the first prong questioned whether the de-
clarant was unavailable. 238 If the declarant was unavailable, the Su-

230. Id. (Rehnquist, J., concurring).
231. U.S. CONST. amend. VI.
232. Kimberly G. Gore, Interpreting the Confrontation Clause: Is There Dissension

Among the Ranks?: Lilly v. Virginia, 119 S. Ct. 1887 (1999), 21 Miss. C. L. REV. 83, 83
(2001).

233. 448 U.S. 56 (1980).
234. U.S. CONST. amend. VI. The Sixth Amendment states:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defense.

U.S. CONST. amend. VI.
235. Ohio v. Roberts, 448 U.S. 56, 62-3 (1980).
236. Bryan A. Carey, Should American Courts Listen to What Foreign Courts Hear?:

The Confrontation and Hearsay Problems of Prior Testimony Taken Abroad in Criminal
Proceedings, 29 AM. J. CRIM. L. 29, 39 (2001).

237. Leslie Morsek, Note, Lilly v. Virginia: Silencing the "Firmly Rooted" Hearsay
Exception with Regard to an Accomplice's Testimony and its Rejuvenation of the Con-
frontation Clause, 33 AKRON L. REV. 523, 537-38 (2000).

238. Roberts, 448 U.S. at 65. In White v. Illinois, the Supreme Court determined
unavailability was no longer required as an element of hearsay admissibility. Leslie
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preme Court stated, the second prong operated to impose adequate
"indicia of reliability" upon the statement 2 39 The Supreme Court
maintained reliability existed if the statement fell within a firmly
rooted hearsay exception, or had particularized guarantees of
trustworthiness.

240

In Roberts, the State prosecuted Herschel Roberts in the Mentor
Municipal Court for Lake County, Ohio.24 1 Mentor police arrested
Roberts on January 7, 1975 in Lake County, Ohio.24 2 Roberts was
charged with forging a check belonging to Bernard Issacs, and posses-
sion of stolen credit cards belonging to Issacs and Issacs' wife, Amy. 2 4 3

At the preliminary hearing, Roberts' attorney saw the Isaacs' daugh-
ter ("Anita") in the hallway of the courthouse and called Anita as the
defense's only witness, expecting her to defend Roberts. 244 Anita tes-
tified she was an acquaintance of Roberts and on December 23, 1974,
she had given a key to Roberts' girl friend and permitted Roberts and
his girl friend to use her apartment while she was away for a few
days. 2 45 Anita furthered testified that when she returned, she al-
lowed Roberts to continue using her apartment while he searched for
a place to stay. 24 6 Anita stated she stayed at the home of a friend and
never spent any time in the apartment with Roberts. 24 7 Despite de-
fense counsel's attempt to elicit an admission from Anita, Anita de-
nied ever having given Roberts her parent's credit cards and
checks. 24 8 Defense counsel did not ask to have Anita declared hostile
or request permission to place Anita on cross-examination. 24 9

Subsequently, a Lake County grand jury indicted Roberts for re-
ceiving stolen property and forgery. 250 Trial was set for July 17, 1975,

Morsek, Note, Lilly v. Virginia: Silencing the "Firmly Rooted" Hearsay Exception with
Regard to an Accomplice's Testimony and its Rejuvenation of the Confrontation Clause,
33 AKRON L. REV. 523, 549 n.64 (2000) (citing White v. Illinois, 502 U.S. 346, 346
(1992)). "The Confrontation Clause does not require that, before a trial court admits
testimony . . . either the prosecution must produce the declarant at trial or the trial
court must find that the declarant in unavailable." Id.

239. Roberts, 448 U.S. at 65 (citing Mancussi v. Stubbs, 408 U.S. 204, 213 (1972)).
240. Id. at 66.
241. Ohio v. Roberts, 378 N.E.2d 492, 492-93 (Ohio 1978)).
242. Roberts, 448 U.S. at 58.
243. Roberts, 378 N.E.2d at 493.
244. Roberts, 448 U.S. at 58 (establishing Roberts' attorney spotted Anita in the

hallway of the courthouse and called her as the defense's only witness); Respondent's
Brief at 2, Ohio v. Roberts, 448 U.S. 56 (1980) (No. 78-756) (establishing Roberts was
surprised when Anita testified adversely to Roberts' defense rather than defending
him).

245. Roberts, 378 N.E.2d at 493-94.
246. Id. at 494.
247. Id.
248. Roberts, 448 U.S. at 58.
249. Id.
250. Roberts, 378 N.E.2d at 494.
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but the Court of Common Pleas of Lake County continued the case six
times and sent Anita five subpoenas at her parents' Ohio residence for
four different trial dates.25 1 Despite instructions that she call before
appearing, Anita never telephoned and did not appear at trial. 25 2

Roberts took the stand at trial and testified that Anita had given him
the Issacs' credit cards and checkbook with the understanding he was
permitted to use them.2 5 3 On rebuttal, the prosecutor attempted to
admit the transcript of Anita's preliminary hearing testimony.2 54 The
prosecutor cited Ohio Rev. Code Ann. § 2945.49,255 which permitted
preliminary examination testimony to be admitted where a witness
was unavailable. 25 6 Roberts' asserted that Section 2945.49 was un-
constitutional and admission of Anita's transcript violated the Con-
frontation Clause.2 57 The trial court conducted a voir dire hearing
to determine the admissibility of Anita's preliminary hearing
transcript.

2 58

Anita's mother, Amy Issacs ("Amy"), answered questions at the
voir dire hearing concerning Anita's location. 25 9 Amy testified that
following the preliminary hearing, Anita left for Tucson, Arizona, and
a year prior to trial, Amy received communication from a San Fran-
cisco social worker regarding a welfare application Anita had filed
there.2 60 Amy stated the social worker helped her contact Anita and
later that summer, Anita called her parents to tell them she was trav-
eling outside Ohio, but did not reveal where. 26 1 The Issacs' received
no other communication from Anita and did not know how to contact
her in case of emergency. 26 2

251. Id.
252. Id.
253. Roberts, 448 U.S. at 59.
254. Id.
255. OHIO REV. CODE ANN. § 2945.49 (A) (Anderson 1975) reads in part:

Testimony taken at an examination or a preliminary hearing at which the de-
fendant is present, or at a former trial of the cause, or taken by deposition at
the instance of the defendant or the state, may be used whenever the witness
giving such testimony dies, or cannot for any reason be produced at the trial, or
whenever the witness has, since giving such testimony, become incapacitated
to testify. If such former testimony is contained within a bill of exceptions, or
authenticated transcript of such testimony, it shall be proven by the bill of ex-
ceptions, or transcript, otherwise by other testimony.

OHIO REV. CODE ANN. § 2945.49 (Anderson 1975).
256. Roberts, 448 U.S. at 59 (citing OHIO REV. CODE ANN. § 2945.49 (Anderson

1975)).
257. Id. at 59.
258. Id.
259. Id.
260. Id. at 59-60.
261. Roberts, 378 N.E.2d at 494. See also Roberts, 448 U.S. at 60.
262. Roberts, 448 U.S. at 60. See also Roberts, 378 N.E.2d at 494.
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Because Anita was unavailable to testify in person, the trial court
admitted the transcript into evidence and the jury convicted Roberts
on all counts. 2 63 The Court of Appeals for Lake County reversed Rob-
erts' conviction, holding the trial court denied Roberts his Sixth
Amendment right to confront witnesses when the trial court admitted
the transcript into evidence. 26 4 The Court of Appeals for Lake County
stated the prosecution failed to meet its burden of a "good faith effort"
to secure Anita's presence at trial.26 5 The appellate court determined
the State made no effort to find Anita and failed to show Anita would
be absent from the trial.2 66 The State appealed the decision of the
Court of Appeals for Lake County to the Supreme Court of Ohio. 26 7

The Supreme Court of Ohio affirmed the decision of the Court of
Appeals for Lake County, but did so on the grounds that Roberts was
denied his Confrontation Clause rights because Anita had not been
cross-examined at the preliminary hearing and was not present at
trial.268 The Supreme Court of Ohio determined prior testimony from
an unavailable witness was admissible if the testimony was subject to
cross-examination and both the prior proceeding and trial concerned
similar issues.26 9 The Supreme Court of Ohio explained in Roberts'
case, the preliminary hearing at which Anita testified concerned
whether there was probable cause and whether Roberts had commit-
ted a crime. 2 70 However, the Supreme Court of Ohio explained the
trial concerned whether Roberts' was guilty beyond a reasonable
doubt.2 7 1 The Supreme Court of Ohio declared the difference was that
Roberts' attorney would seek different strategies at each judicial pro-
ceeding because the objective was different. 27 2 The Supreme Court of
Ohio stated preliminary hearings did not require extensive cross-ex-
amination, whereas at trial, the defense attorney would cross-examine
at every opportunity to encourage reasonable doubt of the defendant's
guilt. 2 7 3 The Supreme Court of Ohio maintained Roberts' opportunity
to cross-examine Anita at the preliminary hearing was insufficient
compared to Roberts' confrontation rights at trial.2 74 The Supreme
Court of Ohio also opined that Roberts' had not waived his confronta-

263. Roberts, 378 N.E.2d at 494.
264. Id.
265. Roberts, 448 U.S. at 60.
266. Id.
267. Roberts, 378 N.E.2d at 492.
268. Roberts, 448 U.S. at 61.
269. Roberts, 378 N.E.2d at 495-96.
270. Id.
271. Id. at 496.
272. Id.
273. Id.
274. Id.
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tion right at trial because he did not cross-examine Anita at the pre-
liminary hearing.2 75 The Supreme Court of Ohio affirmed the Court
of Appeals for Lake County decision because the Court determined
Roberts' inability to cross-examine Anita constituted a Sixth Amend-
ment Confrontation Clause violation. 27 6

Additionally, the Supreme Court of Ohio held the Court of Ap-
peals for Lake County erred in determining that Anita was availa-
ble.27 7 The Supreme Court of Ohio reasoned Anita was not simply
beyond the court's subpoena power, but that her location was entirely
unknown. 2 78 Roberts argued the State failed to prove good-faith effort
in procuring Anita's presence at trial.2 79 The Supreme Court of Ohio
stated the Issacs' last heard from Anita when Anita claimed she was
somewhere outside Ohio. 28 0 The Supreme Court of Ohio determined
the trial court was correct to infer that contacting the social worker in
San Francisco would not help locate Anita because Anita was no
longer in San Francisco. 28 The Supreme Court of Ohio held that
Amy Issacs' voir dire testimony allowed the trial judge to correctly
conclude that due diligence would not have produced Anita and thus,
Anita was unavailable to testify in person. 2 82 The State filed a peti-
tion for a writ of certiorari with the United States Supreme Court,
which the Court granted to consider the intricacies between the Con-
frontation Clause, the hearsay rule, and exceptions to the hearsay
rule.

2 8 3

The Supreme Court reversed and remanded the decision of the
Supreme Court of Ohio.2 84 The Supreme Court defined hearsay as
"testimony in court, or written evidence, of a statement made out of
court, the statement being offered as an assertion to show the truth of
matters asserted therein, and thus resting for its value upon the credi-
bility of the out-of-court asserter."28 5 The Court acknowledged the
general rule prohibiting admission of hearsay contained numerous

275. Id. at 495-96, 497.
276. Id.
277. Roberts, 448 U.S. at 60.
278. Roberts, 378 N.E.2d at 495.
279. Id.
280. Id. See supra note 261 and accompanying text.
281. Roberts, 378 N.E.2d at 495-96.
282. Roberts, 448 U.S. at 61.
283. Id. at 62 (establishing the Supreme Court granted certiorari to examine the

Confrontation Clause, the hearsay rule and hearsay exceptions); See also Ohio v. Rob-
erts, 441 U.S. 904 (1979) (establishing the Supreme Court granted certiorari); See infra
notes 286-287 and accompanying text (detailing the hearsay exceptions applicable to
the general rule against hearsay).

284. Roberts, 448 U.S. at 77.
285. Id. at 62, 62 n.4 (citing E. CLEARLY, MCCORMICK ON EVIDENCE § 244 (2d ed.

1992)).
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hearsay exceptions that developed over three centuries. 28 6 The Su-
preme Court noted hearsay exceptions varied among jurisdictions re-
garding amount, nature, and detail. 28 7

286. Roberts, 448 U.S. at 62.
287. Id. The Court provided Federal Rule of Evidence 803 and 804 as examples of

specified hearsay exceptions. FED. R. EVID. 803 provides:
Hearsay Exceptions; Availability of Declarant Immaterial. The following are
not excluded by the hearsay rule, even though the declarant is available as a
witness:
(1) Present sense impression. A statement describing or explaining an event or
condition made while the declarant was perceiving the event or condition, or
immediately thereafter.
(2) Excited utterance. A statement relating to a startling event or condition
made while the declarant was under the stress of excitement caused by the
event or condition.
(3) Then existing mental, emotional, or physical condition. A statement of the
declarant's then existing state of mind, emotion, sensation, or physical condi-
tion (such as intent, plan, motive, design, mental feeling, pain, and bodily
health), but not including a statement of memory or belief to prove the fact
remembered or believed unless it relates to the execution, revocation, identifi-
cation, or terms of declarant's will.
(4) Statements for purposes of medical diagnosis or treatment. Statements
made for purposes of medical diagnosis or treatment and describing medical
history, or past or present symptoms, pain, or sensations, or the inception or
general character of the cause or external source thereof insofar as reasonably
pertinent to diagnosis or treatment.
(5) Recorded recollection. A memorandum or record concerning a matter about
which a witness once had knowledge but now has insufficient recollection to
enable the witness to testify fully and accurately, shown to have been made or
adopted by the witness when the matter was fresh in the witness' memory and
to reflect that knowledge correctly. If admitted, the memorandum or record
may be read into evidence but may not itself be received as an exhibit unless
offered by an adverse party.
(6) Records of Regularly Conducted Activity.-A memorandum, report, record,
or data compilation, in any form, of acts, events, conditions, opinions, or diag-
noses, made at or near the time by, or from information transmitted by, a per-
son with knowledge, if kept in the course of a regularly conducted business
activity, and if it was the regular practice of that business activity to make the
memorandum, report, record or data compilation, all as shown by the testi-
mony of the custodian or other qualified witness, or by certification that com-
plies with Rule 902(11), Rule 902(12), or a statute permitting certification,
unless the source of information or the method or circumstances of preparation
indicate lack of trustworthiness. The term "business" as used in this paragraph
includes business, institution, association, profession, occupation, and calling
of every kind, whether or not conducted for profit.
(7) Absence of entry in records kept in accordance with the provisions of para-
graph (6). Evidence that a matter is not included in the memoranda reports,
records, or data compilations, in any form, kept in accordance with the provi-
sions of paragraph (6), to prove the nonoccurrence or nonexistence of the mat-
ter, if the matter was of a kind of which a memorandum, report, record, or data
compilation was regularly made and preserved, unless the sources of informa-
tion or other circumstances indicate lack of trustworthiness.
(8) Public records and reports. Records, reports, statements, or data compila-
tions, in any form, of public offices or agencies, setting forth (A) the activities of
the office or agency, or (B) matters observed pursuant to duty imposed by law
as to which matters there was a duty to report, excluding, however, in criminal
cases matters observed by police officers and other law enforcement personnel,
or (C) in civil actions and proceedings and against the Government in criminal
cases, factual findings resulting from an investigation made pursuant to au-
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thority granted by law, unless the sources of information or other circum-
stances indicate lack of trustworthiness.
(9) Records of vital statistics. Records or data compilations, in any form, of
births, fetal deaths, deaths, or marriages, if the report thereof was made to a
public office pursuant to requirements of law.
(10) Absence of public record or entry. To prove the absence of a record, report,
statement, or data compilation, in any form, or the nonoccurrence or nonexis-
tence of a matter of which a record, report, statement, or data compilation, in
any form, was regularly made and preserved by a public office or agency, evi-
dence in the form of a certification in accordance with rule 902, or testimony,
that diligent search failed to disclose the record, report, statement, or data
compilation, or entry.
(11) Records of religious organizations. Statements of births, marriages, di-
vorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other
similar facts of personal or family history, contained in a regularly kept record
of a religious organization.
(12) Marriage, baptismal, and similar certificates. Statements of fact contained
in a certificate that the maker performed a marriage or other ceremony or ad-
ministered a sacrament, made by a clergyman, public official, or other person
authorized by the rules or practices of a religious organization or by law to
perform the act certified, and purporting to have been issued at the time of the
act or within a reasonable time thereafter.
(13) Family records. Statements of fact concerning personal or family history
contained in family Bibles, genealogies, charts, engravings on rings, inscrip-
tions on family portraits, engravings on urns, crypts, or tombstones, or the like.
(14) Records of documents affecting an interest in property. The record of a
document purporting to establish or affect an interest in property, as proof of
the content of the original recorded document and its execution and delivery by
each person by whom it purports to have been executed, if the record is a record
of a public office and an applicable statute authorizes the recording of docu-
ments of that kind in that office.
(15) Statements in documents affecting an interest in property. A statement
contained in a document purporting to establish or affect an interest in prop-
erty if the matter stated was relevant to the purpose of the document, unless
dealings with the property since the document was made have been inconsis-
tent with the truth of the statement or the purport of the document.
(16) Statements in ancient documents. Statements in a document in existence
twenty years or more the authenticity of which is established.
(17) Market reports, commercial publications. Market quotations, tabulations,
lists, directories, or other published compilations, generally used and relied
upon by the public or by persons in particular occupations.
(18) Learned treatises. To the extent called to the attention of an expert wit-
ness upon cross-examination or relied upon by the expert witness in direct ex-
amination, statements contained in published treatises, periodicals, or
pamphlets on a subject of history, medicine, or other science or art, established
as a reliable authority by the testimony or admission of the witness or by other
expert testimony or by judicial notice. If admitted, the statements may be read
into evidence but may not be received as exhibits.
(19) Reputation concerning personal or family history. Reputation among mem-
bers of a person's family by blood, adoption, or marriage, or among a person's
associates, or in the community, concerning a person's birth, adoption, mar-
riage, divorce, death, legitimacy, relationship by blood, adoption, or marriage,
ancestry, or other similar fact of personal or family history.
(20) Reputation concerning boundaries or general history. Reputation in a com-
munity, arising before the controversy, as to boundaries of or customs affecting
lands in the community, and reputation as to events of general history impor-
tant to the community or State or nation in which located.
(21) Reputation as to character. Reputation of a person's character among asso-
ciates or in the community.
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(22) Judgment of previous conviction. Evidence of a final judgment, entered
after a trial or upon a plea of guilty (but not upon a plea of nolo contendere),
adjudging a person guilty of a crime punishable by death or imprisonment in
excess of one year, to prove any fact essential to sustain the judgment, but not
including, when offered by the Government in a criminal prosecution for pur-
poses other than impeachment, judgments against persons other than the ac-
cused. The pendency of an appeal may be shown but does not affect
admissibility.
(23) Judgment as to personal, family, or general history, or boundaries. Judg-
ments as proof of matters of personal, family or general history, or boundaries,
essential to the judgment, if the same would be provable by evidence of reputa-
tion.(24) [Transferred to Rule 807].

FED. R. EVID. 804 states:
Hearsay Exceptions; Declarant Unavailable.
(a) Definition of unavailability. "Unavailability as a witness" includes situa-
tions in which the declarant-
(1) is exempted by ruling of the court on the ground of privilege from testifying
concerning the subject matter of the declarant's statement; or
(2) persists in refusing to testify concerning the subject matter of the declar-
ant's statement despite an order of the court to do so; or
(3) testifies to a lack of memory of the subject matter of the declarant's state-
ment; or
(4) is unable to be present or to testify at the hearing because of death or then
existing physical or mental illness or infirmity; or
(5) is absent from the hearing and the proponent of a statement has been una-
ble to procure the declarant's attendance (or in the case of a hearsay exception
under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by
process or other reasonable means.
A declarant is not unavailable as a witness if exemption, refusal, claim of lack
of memory, inability, or absence is due to the procurement or wrongdoing of the
proponent of a statement for the purpose of preventing the witness from at-
tending or testifying.
(b) Hearsay exceptions. The following are not excluded by the hearsay rule if
the declarant is unavailable as a witness:
(1) Former testimony. Testimony given as a witness at another hearing of the
same or a different proceeding, or in a deposition taken in compliance with law
in the course of the same or another proceeding, if the party against whom the
testimony is now offered, or, in a civil action or proceeding, a predecessor in
interest, had an opportunity and similar motive to develop the testimony by
direct, cross, or redirect examination.
(2) Statement under belief of impending death. In a prosecution for homicide or
in a civil action or proceeding, a statement made by a declarant while believing
that the declarant's death was imminent, concerning the cause or circum-
stances of what the declarant believed to be impending death.
(3) Statement against interest. A statement which was at the time of its mak-
ing so far contrary to the declarant's pecuniary or proprietary interest, or so far
tended to subject the declarant to civil or criminal liability, or to render invalid
a claim by the declarant against another, that a reasonable person in the de-
clarant's position would not have made the statement unless believing it to be
true. A statement tending to expose the declarant to criminal liability and of-
fered to exculpate the accused is not admissible unless corroborating circum-
stances clearly indicate the trustworthiness of the statement.
(4) Statement of personal or family history. (A) A statement concerning the
declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by
blood, adoption, or marriage, ancestry, or other similar fact of personal or fam-
ily history, even though declarant had no means of acquiring personal knowl-
edge of the matter stated; or (B) a statement concerning the foregoing matters,
and death also, of another person, if the declarant was related to the other by
blood, adoption, or marriage or was so intimately associated with the other's
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The Court determined the Sixth Amendment required demon-
strating the declarant was unavailable when that witness' hearsay
statement was offered for admission into evidence. 28 8 Additionally,
the Court stated a declarant's statement was admissible only if it bore
adequate "indicia of reliability."28 9 The Supreme Court stated relia-
bility existed when the evidence fell within a firmly rooted hearsay
exception or had particularized guarantees of trustworthiness. 290

Justice Harry A. Blackmun, writing for the majority, reasoned the
hearsay rules and the Confrontation Clause operated to protect simi-
lar values.29 1 Justice Blackmun acknowledged the Framers' desired
that the Sixth Amendment include face-to-face accusation. 29 2 But,
the Court stated the right to confrontation did not operate indepen-
dently of public policy and the necessity for the development of evi-
dence.29 3 The Court recognized no rule regarding the admission or
exclusion of hearsay evidence would resolve all problems. 294 How-
ever, the Court stated evidence admitted under hearsay exceptions
that met the indicia of reliability requirement was constitutionally
protected.

29 5

The Court stated the opportunity to cross-examine a witness at
preliminary hearings, absent actual cross-examination, satisfied the
Sixth Amendment Confrontation Clause.2 96 Because defense coun-
sel's questioning contained leading questions and challenged Anita's
responses, the Court decided the questioning took on the same form as
cross-examination. 29 7 Roberts argued defense counsel's questioning
occurred on direct examination because Anita was never declared a
hostile witness.2 98 The Court responded to Robert's argument stating
defense counsel's questioning complied with the purposes behind the
confrontation clause, independent of whether the questioning oc-
curred on direct or cross-examination. 2 99

family as to be likely to have accurate information concerning the matter
declared.
(5) [Transferred to Rule 807]
(6) Forfeiture by wrongdoing. A statement offered against a party that has en-
gaged or acquiesced in wrongdoing that was intended to, and did, procure the
unavailability of the declarant as a witness.

288. Roberts, 448 U.S. at 66.
289. Id.
290. Id.
291. Id. at 66. See also California v. Green, 399 U.S. 149, 155 (1970).
292. Roberts, 448 U.S. at 65.
293. Id. at 64 (citing Mattox v. United States, 156 U.S. 237, 243 (1895)).
294. Roberts, 448 U.S. at 66, 66 n.9.
295. Id. at 66 (citing Mattox, 156 U.S. at 244).
296. Roberts, 448 U.S. at 69, 70.
297. Id. at 70-71.
298. Id. at 71.
299. Id.
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Roberts also challenged the reliability of Anita's testimony, argu-
ing Anita had every reason to lie and disappeared to avoid punish-
ment and charges of perjury.30 0 The Court stated Roberts had the
opportunity to cross-examine Anita and because the transcript bore
sufficient indicia of reliability, the jury was to determine the truthful-
ness of Anita's statement.30 1 Roberts further argued the State failed
to show Anita was unavailable to testify at trial and unavailability
was necessary for the admission of Anita's statement into evidence. 30 2

The Court reiterated the prosecution's requirement to undertake a
good-faith effort to obtain a witness for presence at trial.30 3 The Court
concluded the State made a good-faith effort to procure Anita and af-
firmed the Supreme Court of Ohio's finding of Anita's unavailability
because five subpoenas had been issued and because of the Issacs' ef-
forts to reach their daughter. 30 4 Thus, the Court held admission
of Anita's preliminary hearing transcript was constitutionally
permissible.

30 5

Justice William J. Brennan dissented, joined by Justice Thurgood
Marshall and Justice John Paul Stevens, arguing the State failed to
meet its burden of proving Anita was unavailable. 30 6 The dissent ar-
gued the prosecution must show they engaged in a diligent effort to
obtain the witness. 30 7 The dissent determined five subpoenas deliv-
ered to Anita's parent's address with no attempts to contact Anita in
the four months prior to trial amounted to little effort on the part of
the prosecution. 30 8 The dissent acknowledged the good-faith effort did
not require success in procuring Anita, only that the State had the
burden to try to find her.30 9 The dissent maintained there were multi-
ple investigatory opportunities available to the State had the State
attempted to use them.3 10

300. Id. at 72.
301. Id. at 73 (citing Green, 399 U.S. at 216).
302. Id. at 74.
303. Id.
304. Id. at 75.
305. Id. at 56.
306. Id. at 77 (Brennan, J., dissenting).
307. Id. at 79 (Brennan, J., dissenting).
308. Id. at 79-80 (Brennan, J., dissenting).
309. Id. at 80 (Brennan, J., dissenting).
310. Id. at 82 (Brennan, J., dissenting).
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C. THE U.S. SUPREME COURT DETERMINES HEARSAY EVIDENCE

MUST BE INHERENTLY RELIABLE AND NOT RELY ON

CORROBORATING EVIDENCE TO SUPPORT ITS TRUTHFULNESS

In Idaho v. Wright,3 11 the United States Supreme Court deter-
mined hearsay evidence must possess indicia of reliability by virtue of
the statement's inherent trustworthiness, rather than reliance of cor-
roborating evidence. 3 12 In Wright, the State of Idaho jointly charged
Laura Lee Wright ("Wright"), and Robert L. Giles ("Giles"), with two
counts of lewd conduct with a minor in the Fourth Judicial District
Court, Ada County, Idaho. 3 13 Wright and Louis Wright ("Louis"), had
separated from one another on September 22, 1982, following the
birth of their older daughter ("Older daughter"), on April 1, 1981. 3 14

Wright and Louis agreed each parent would have custody of Older
daughter for consecutive six-month periods. 3 15 Wright had a second
daughter ("Younger daughter"), with Giles on April 4, 1984.316

In October 1986, Louis Wright went to the home of Wright and
Giles to take custody of Older daughter pursuant to Wright and Louis'
agreement. 3 17 Wright refused to give Louis custody of Older daugh-
ter, so Louis took Older daughter out for ice cream and never returned
Older daughter to Wright.3 18 On November 8, 1986, Cynthia Good-
man ("Goodman"), Louis' girlfriend, helped Older daughter with her
bath and Goodman and Older daughter began talking about various
things. 3 19 Goodman and Older daughter discussed Older daughter's
troubles with bed-wetting, but Older daughter became wide-eyed and
silent after Older daughter made a comment that alluded to sexual
intercourse. 320 Goodman asked Older daughter what was wrong and
told Older daughter she could trust Goodman. 3 2 x Older daughter be-
gan crying and told Goodman that Wright had held Older daughter

311. 497 U.S. 805 (1990).
312. Idaho v. Wright, 497 U.S. 805, 822 (1990).
313. State v. Wright, 775 P.2d 1224, 1224-25 (Idaho 1989).
314. State v. Giles, 772 P.2d 191, 192 (Idaho 1989), affd in part, dismissed in part,

877 P.2d 365 (Idaho 1994), cert. denied, 513 U.S. 1130 (1995).
315. Giles, 772 P.2d at 192.
316. Id. at 192.
317. Petitioner's Brief at 3-4, Idaho v. Wright, 497 U.S. 805 (1990) (No. 89-260).
318. Petitioner's Brief at 4, Wright (No. 89-260).
319. Id. at 4, Wright (No. 89-260).
320. Id. at 4, Wright (No. 89-260). Cynthia Goodman testified as follows: '[Older

daughter] said that 'when mommy and daddy Bobby are done' and just her little eyes
flew open, and she just stopped just real sudden . . . She said they were games, they
were-Bobby had named games called life and sex and at that time I didn't understand
what she was saying... [Older daughter] said that Bobby would get on top of her and -
how did she put it? He would move and move and move and it would hurt. And I asked
her again. I said, "What do you mean, [Older daughter]," and she said that Bobby would
put his dick in her pussy, as she put it." Id. at 4.

321. Petitioner's Brief at 4, Wright (No. 89-260).
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down and covered her mouth while Giles had sexual intercourse with
Older daughter.322 Older daughter also told Goodman that Younger
daughter had been sexually abused.323 Older daughter was five and a
half years old and Younger daughter was two and a half years old
when Older daughter reported the crimes.324 Younger daughter lived
with her parents, Wright and Giles, at the time the alleged offenses
occurred.

325

Goodman reported Older daughter's confession to the police and
took Older daughter to the hospital.326 Three doctors examined Older
daughter and examinations revealed injuries consistent with sexual
abuse.327 Dr. Jambura ("Jambura"), a pediatrician highly exper-
ienced in child abuse cases, and one of the three examining doctors,
testified it was likely intercourse had been occurring regularly.328

On the same day as Older daughter's examination, police and wel-
fare officials took Younger daughter into custody for investigation and
protection. 329 Jambura examined Younger daughter the following
day and found injuries consistent with sexual abuse.330 Jambura be-
lieved the abuse had occurred two to three days prior to Jambura's
examination.331 The State charged Giles and Wright with two counts
of lewd conduct with a minor under sixteen.332 The trial court con-
ducted a voir dire examination of the Younger daughter at the joint
trial of Wright and Giles. 33 3 Younger daughter was three years old at
the time of trial and with the parties in agreement, the trial court
concluded Younger daughter was incapable of communicating to the
jury.3 34 Wright objected to Jambura testifying at trial regarding the

322. Id. at 4, Wright (No. 89-260) (establishing Older daughter was crying during
her confession to Goodman); Wright, 497 U.S. at 809 (establishing Older daughter con-
fessed to Cynthia Goodman about Wright and Giles's purported sexual abuse).

323. Giles, 772 P.2d at 192.
324. Wright, 497 U.S. at 808.
325. Id. at 809.
326. Id.
327. Giles, 772 P.2d at 192. The three doctors found an abrasion near the vaginal

opening, absence of a hymenal ring, a large bruise on Older daughter's left upper leg,
and a slightly larger vaginal opening than a five year old girl was expected to have. Id.

328. Giles, 772 P.2d at 192. "[Dr. Jambura] testified that it was it was highly possi-
ble that vaginal penetration had been occurring on a relatively regular basis." Id.

329. Wright, 497 U.S. at 809.
330. Giles, 772 P.2d at 192. Dr. Jambura's examination revealed "redness and

bruises in the early stages of healing on the inner surface of the labium majora and the
labium minora and some scarring on the back portion of the vagina. The healing area
around the vagina was inflamed and swollen. Dr. Jambura explained that it is very
difficult to bruise the labium minora and the bruising on the surfaces of both labia sug-
gested that forcible contact was made with the inner genital area." Id.

331. Giles, 772 P.2d at 193.
332. Giles v. State, 877 P.2d 365, 367 (Idaho 1994).
333. Wright, 497 U.S. at 809.
334. Id.

[Vol. 381032



LEGAL CROSSROADS

conversation Jambura had with Younger daughter during Younger
daughter's physical examination. 33 5

The trial court allowed Jambura to testify concerning the Younger
daughter's responses to Jambura's questions during Jambura's exami-
nation of Younger daughter.3 36 Justice Gerald F. Schroeder admitted
Jambura's statements under Idaho's residual hearsay exception. 33 7

Jambura stated that during the examination, he and Younger daugh-
ter engaged in "chitchat" for a few minutes and then Jambura asked
Younger daughter questions concerning the relationship and interac-
tions between Younger daughter and Wright.3 38 Jambura stated
Younger daughter's responses indicated Wright sexually abused
Younger daughter. 3 39

Upon cross-examination Jambura stated he threw away a picture
he and Younger daughter had used to define a term used in Jambura's

335. Giles, 772 P.2d at 193.
336. Wright, 497 U.S. at 809-10.
337. Wright, 775 P.2d at 1224 (establishing Gerald F. Schroeder was the trial

judge); Wright, 497 U.S. at 811 (establishing the trial court admitted Jambura's state-
ments under Idaho's residual hearsay exception). Rule 803 reads in relevant part:

Hearsay exceptions; availability of declarant immaterial.- The following are
not excluded by the hearsay rule, even though the declarant is available as a
witness.
(24) Other Exceptions. A statement not specifically covered by any of the fore-
going exceptions but having equivalent circumstantial guarantees of trustwor-
thiness, if the court determines that (A) the statement is offered as evidence of
a material fact; (B) the statement is more probative on the point for which it is
offered than any other evidence which the proponent can procure through rea-
sonable efforts; and (C) the general purposes of these rules and the interests of
justice will best be served by admission of the statement into evidence. A state-
ment may not be admitted under this exception unless the proponent of it
makes known to the adverse party sufficiently in advance of the trial or hear-
ing to provide the adverse party with a fair opportunity to prepare to meet it,
the proponent's intention to offer the statement and the particulars of it, in-
cluding the name and address of the declarant.

IDAHo R. EVID. 803(24) (2004).
338. Wright, 497 U.S. at 810-11. Specifically, Dr. Jambura asked Younger daugh-

ter, "Do you play with daddy? Does daddy play with you? Does daddy touch you with his
pee-pee? Do you touch his pee-pee?" Id.at 810. Dr. Jambura stated he and Younger
daughter established that pee-pee was a generic term for the genital area. Id.

339. Wright, 497 U.S. at 811. Dr. Jambura testified that in response to his question,
"Do you play with daddy," Younger daughter said she and Giles played a lot and talked
about spending time with him. Id. at 810. Dr. Jambura stated in response to his ques-
tion, "Does daddy play with you," Younger daughter said she and Giles played together
in a variety of circumstances and Younger daughter seemed unaffected by the question.
Id. at 810-11. Dr. Jambura testified that when he asked "Does daddy touch you with his
pee-pee," Younger daughter admitted to that. Id. at 811. Dr. Jambura stated he asked,
"Do you touch his pee-pee," and Younger daughter did not respond. Id. Jambura re-
vealed that Younger daughter did not elaborate and reveal what kind of touching had
occurred or how it happened. Id. Jambura testified that Younger daughter voluntarily
stated "daddy does do this with me, but he does it a lot more with my sister than with
me," and then Younger daughter became quiet again. Id.
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questioning.340 Jambura also admitted he had dictated notes to sum-
marize his conversation with Younger daughter, but his notes were
not detailed and Jambura failed to record changes in Younger daugh-
ter's affect or attitude.34 1 The jury convicted both Wright and Giles of
two counts of lewd conduct with a minor under sixteen and sentenced
Wright and Giles to twenty years imprisonment. 3 42 Wright and Giles
both filed separate appeals seeking reversal from the conviction in-
volving Younger daughter. 34 3

Wright appealed the decision of the trial court to the Supreme
Court of Idaho, arguing admission of Jambura's testimony violated
Wright's Confrontation Clause rights. 3 44 The Supreme Court of Idaho
reversed and remanded the trial court's decision, holding admission of
Jambura's testimony violated Wright's right to confront witnesses be-
cause Jambura's testimony did not fall within a traditional hearsay
exception and was based on an interview with Younger daughter that
lacked procedural safeguards.3 45 The Supreme Court of Idaho main-
tained the purpose of the Confrontation Clause was to advance accu-
racy of the truth and promote reliability.346 The Supreme Court of
Idaho stated cross-examination promoted reliability because it al-
lowed the jury to see the witness' demeanor and view the face-to-face
confrontation between the witness and the defendant. 34 7

The Supreme Court of Idaho stated the hearsay rules and the con-
frontation rights were not coextensive despite having similar policy
objectives because some out-of-court statements admissible under
hearsay exceptions were violative of the Confrontation Clause. 348 The
Supreme Court of Idaho declared Jambura's testimony did not contain
particularized guarantees of trustworthiness because of the lack of
procedural safeguards. 34 9 Specifically, the Supreme Court of Idaho

340. State v. Giles, 772 P.2d 191, 200 (Idaho 1989), affd in part, dismissed in part,
877 P.2d 365 (Idaho 1994), cert. denied, 513 U.S. 1130 (1995). Dr. Jambura stated he
threw away a picture he and Younger daughter had worked on concerning what was
meant by "Daddy's pee-pee." Id.

341. Wright, 497 U.S. at 811.
342. Wright, 497 U.S. at 812 (establishing both Giles and Wright were convicted of

lewd conduct with a minor under 16); Idaho v. Wright, 775 P.2d 1224, 1225 (Idaho 1989)
(establishing the twenty year term was indeterminate, on each count, and to run
concurrently).

343. Wright, 775 P.2d at 1225. See State v. Giles, 772 P.2d 191, 192 (Idaho 1989),
affd in part, dismissed in part, 877 P.2d 365 (Idaho 1994), cert. denied, 513 U.S. 1130
(1995).

344. Wright, 497 U.S. at 812, 813.
345. Id. at 812.
346. Wright, 775 P.2d at 1226. (citing Dutton v. Evans, 400 U.S. 74 (1970) and Lee

v. Illinois, 476 U.S. 530 (1986)).
347. Id. at 1226.
348. Id. at 1226-27.
349. Id. at 1227.
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cited Jambura's failure to record on videotape Jambura's questioning
of Younger daughter.3 5 0 The Supreme Court of Idaho accepted the
testimony of Dr. Thurber ("Thurber"), an expert in child psychology,
who testified leading questions, combined with interviewer preconcep-
tions, caused memory tainting in children.3 5 1 Thurber recommended
all initial interview sessions pertaining to sexual abuse be video taped
to allow other professionals to individually evaluate the interview pro-
cess. 3 52 The Supreme Court of Idaho noted whether Younger daugh-
ter said "yes" or nodded in response to Jambura's questions was
unclear from Jambura's testimony because no transcript or tape ex-
isted.3 53 The Supreme Court of Idaho maintained Younger daughter's
alleged admission to Jambura concerning the abuse was suspect be-
cause Younger daughter did not use or clarify her own words.3 54

Additionally, the Supreme Court of Idaho stated Jambura used
leading questions to interrogate Younger daughter. 3 55 The Supreme
Court of Idaho maintained leading questions were dangerous because
they had the potential to taint a child's memory. 35 6 The Supreme
Court of Idaho reasoned young children have difficulty distinguishing
between reality and something they imagined happening.3 57 The Su-
preme Court of Idaho noted an interview technique that leads a child
to imagine an event becomes indistinguishable from memories the
child actually experienced. 3 58 The Supreme Court of Idaho accepted
Thurber's reasoning that leading questions implied information not
occurring in reality and became part of a child's memory so the child
viewed the information as real.3 59

The Supreme Court of Idaho also decided Jambura's statements
were untrustworthy because Jambura questioned Younger daughter
with a preconceived notion of what Younger daughter should dis-
close. 36 0 The Supreme Court of Idaho acknowledged Jambura had
preconceptions about Younger daughter's abuse because Older daugh-
ter confessed to being sexually abused.3 6 1 The Supreme Court of
Idaho agreed with Thurber's conclusion closed-ended questions re-
flected the interviewer's bias and guided children to respond in a way

350. Id.
351. Id. at 1228-29.
352. Id. at 1230.
353. Id.
354. Id.
355. Wright, 775 P.2d at 1227.
356. Id.
357. Id. at 1228.
358. Id.
359. Id.
360. Id. at 1227.
361. Id. at 1230.
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the interviewer expected. 36 2 The Supreme Court of Idaho also ac-
cepted Thurber's analysis that subtle cues from the examiner like nod-
ding or saying "um-hum" shaped responses in young children.36 3

The Supreme Court of Idaho determined Jambura's statements
lacked particularized guarantees of trustworthiness and contained
dangers of unreliability the Confrontation Clause was designed to
remedy.3 64 The Supreme Court of Idaho stated a jury may have
reached a different result absent the error, and the Supreme Court of
Idaho reversed and remanded the case.3 65 The State filed a petition
for a writ of certiorari with the United States Supreme Court, which
the Court granted to consider whether admission of Younger daugh-
ter's statements to Jambura were violative of Wright's right to con-
front witnesses. 36 6

The Supreme Court affirmed the decision of the Supreme Court of
Idaho, holding Younger daughter's statements to Jambura lacked par-
ticularized guarantees of trustworthiness necessary for admission
under the Confrontation Clause.3 67 Justice Sandra Day O'Connor,
writing for the majority, stated the Confrontation Clause barred the
admission of some statements that were admissible under an excep-
tion to the hearsay rule.368 The Court cited the Roberts test to evalu-
ate when statements were admissible under a hearsay rule exception
without violating the Confrontation Clause. 369 The Court noted the
requirements for admissibility were that the declarant was unavaila-
ble at trial and the statement bore adequate indicia of reliability.3 70

The Supreme Court reiterated it's holding in Roberts, that reliability
existed when the statement fell within a firmly rooted hearsay excep-
tion or contained particularized guarantees of trustworthiness. 37 1

The Supreme Court accepted the trial court's conclusion that
Younger daughter was unable to communicate with the jury and thus
constituted an unavailable witness pursuant to the Confrontation

362. Id. at 1229.
363. Id.
364. Id. at 1231.
365. Id. Chief Justice Robert E. Bakes, writing for the dissent, criticized the major-

ity for adding standards to and severely limiting the Confrontation Clause indicia of
reliability test. Idaho v. Wright, 775 P.2d 1224, 1231-32 (Idaho 1989) (Bakes, J.,
dissenting).

366. Idaho v. Wright, 493 U.S. 1041, 1041 (1990) (establishing petition for writ of
certiorari was granted); Idaho v. Wright, 497 U.S. 805, 808, 809 (1990) (establishing the
Supreme Court granted certiorari to consider the admissibility of Younger daughter's
statement to Jambura as violative of the Confrontation Clause).

367. Wright, 497 U.S. at 827.
368. Id. at 814.
369. Id.
370. Id. at 814-15.
371. Id. at 815. See Ohio v. Roberts, 448 U.S. 56, 66 (1980).
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Clause. 37 2 The Supreme Court stated the question involved in Wright
was whether the State had met its burden of proving Younger daugh-
ter's statements to Jambura bore sufficient indicia of reliability to
withstand Confrontation Clause concerns. 3 73 The State argued the
Supreme Court of Idaho used too strict a standard for gauging the
admission of statements and Younger daughter's statements were re-
liable for Confrontation Clause purposes when viewed in context of
the circumstances. 374 The Supreme Court noted Jambura's state-
ments were admitted under Idaho's residual hearsay exception and
Idaho's residual hearsay exception was not firmly rooted for Confron-
tation Clause purposes. 3 75

The Supreme Court stated firmly rooted hearsay exceptions satis-
fied constitutional requirements because longstanding judicial and
legislative experience determined the trustworthiness of types of
hearsay statements.3 76 The Court further explained residual hearsay
exceptions accommodated ad hoc instances in which statements were
found sufficiently reliable despite not falling within a recognized hear-
say exception, whereas statements falling into accepted hearsay ex-
ceptions included the imprimatur of judicial and legislative
experience. 3 77 The Supreme Court thus provided hearsay statements
admitted under residual hearsay exceptions failed to contain the tra-
dition of reliability present in statements admissible under firmly
rooted hearsay exceptions. 3 78

The Supreme Court rejected the Supreme Court of Idaho's reli-
ance on lack of procedural safeguards present at Jambura's interview
of Younger daughter.37 9 The Court reasoned the Constitution did not
impose a fixed set of procedural guidelines for the admission of child
sexual abuse statements at trial.38 0 The Court stated the Supreme
Court of Idaho's conditions necessary for admitting hearsay state-
ments of children child sexual abuse cases were inappropriate and un-
necessary for determining whether a statement was trustworthy
under the Confrontation Clause. 38 ' The Court categorized the Su-

372. Wright, 497 U.S. at 816.
373. Id.
374. Id.
375. Id. at 817. See also supra notes 337, 345 and accompanying text.
376. Wright, 497 U.S. at 817.
377. Id.
378. Id.
379. Id. at 818. The court noted Dr. Jambura's interview of Younger daughter

lacked procedural safeguards because Dr. Jambura failed to videotape his examination
of Younger daughter and used leading questions when questioning her. Id. at 812-13.
Additionally, Dr. Jambura had interrogated Younger daughter with a preconceived no-
tion of what Younger daughter should disclose. Id. at 813.

380. Wright, 497 U.S. at 818.
381. Id.
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preme Court of Idaho's videotape guidelines and abolition of leading
questions as an artificial litmus test outside the confines of the Con-
frontation Clause. 38 2

The State argued that a finding of particularized guarantees of
trustworthiness required an evaluation of the totality of the circum-
stances and consideration of other evidence at trial corroborating a
statement.38 3 The Court agreed with the State's totality of the cir-
cumstances interpretation of statements' trustworthiness, but limited
circumstances to relevant circumstances surrounding the making of
the statement which indicate the declarant was more believable. 384

The Court stated the hearsay rule allowed for admission of statements
that were clearly trustworthy from surrounding circumstances so that
cross-examination would add little benefit to a finding of reliability. 38 5

The Court noted evidence possessing particularized guarantees of
trustworthiness was as reliable as evidence admitted under a firmly
rooted hearsay exception, such that cross-examination would be su-
perfluous.3 86 The Court declined to adopt a mechanical test for as-
sessing particularized guarantees of trustworthiness under the
Confrontation Clause.38 7 The Court promoted factors like spontaneity
and consistent repetition, mental state of the declarant, use of termi-
nology surprising for a child of similar age, and motive to lie as meth-
ods for evaluating whether a child told the truth when making a
statement.38 8 The Court provided a statement admissible under the
Confrontation Clause must be inherently trustworthy without boot-
strapping on the trustworthiness of other evidence corroborating the
statement.

38 9

Wright argued Younger daughter's statement to Jambura was un-
reliable because the trial court found Younger daughter inept to tes-
tify at trial.390 The Court noted the trial court determined Younger
daughter was incapable of communicating with the jury.39 1 The
Court decided a difference existed between communicating with a jury
and being capable of receiving just impression of the facts and relating

382. Id. at 818-19.
383. Id. at 819.
384. Id.
385. Id. at 820.
386. Id. at 820-21.
387. Id. at 822.
388. Id. at 821-22 (citing State v. Robinson, 735 P.2d 801, 811 (Ariz. 1987), Morgan

v. Foretich, 846 F.2d 941, 948 (4th Cir. 1988), State v. Sorenson, 421 N.W.2d 77, 85
(Wis. 1988), and State v. Kuone, 757 P.2d 289, 292-93 (Kan. 1988).

389. Wright, 497 U.S. at 822-23.
390. Id. at 824.
391. Id.
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them truly.39 2 The Supreme Court determined Younger daughter was
obviously capable of receiving just impressions of fact and of relating
them truly at the time she made her statements because the trial
court determined Younger daughter's statement was admissible. 3 93

The Court maintained the Confrontation Clause did not prohibit the
admission of out-of-court statements of a declarant unable to commu-
nicate with the jury at the time of trial. 39 4 The Court reiterated its
rejection of the "interlock" theory between corroborative evidence and
statements in a previous case. 39 5 The Court stated a child's allega-
tions of abuse were not reliable by corroboration of physical evidence
of abuse because the jury would likely rely on partial corroboration to
infer the child's entire statement was trustworthy.39 6

The Court decided Younger daughter's statements to Jambura's
questions were not particularly trustworthy in light of the suggestive
manner Jambura conducted his interview of Younger daughter. 3 9 7

The Court noted Younger daughter's statements regarding the abuse
of Older daughter were more likely voluntary and spontaneous, ab-
sent evidence of prior interrogation or prompting. 398 The Court stated
Younger daughter's statements to Jambura were presumed unreliable
and inadmissible because the statements did not fall into a firmly
rooted hearsay exception. 39 9 Accordingly, the Court affirmed the Su-
preme Court of Idaho.40 0

Justice Anthony M. Kennedy dissented, joined by Justice Byron
R. White, Justice Harry A. Blackmun, and Chief Justice William H.
Rehnquist, reasoning the majority erred in adopting a rule prohibiting
the corroboration of a statement by physical evidence in proving trust-
worthiness of the statement. 40 1 The dissent stated no constitutional
justification's existed for precluding corroborating evidence from de-
terminations of reliability.40 2 The dissent maintained corroboration
was an essential element of prior hearsay cases and served as com-

392. Id. "A child witness may testify unless the child appears incapable of receiving
just impression of the facts respecting which they are examined, or of relating them
truly." IDAHO CODE § 9-202 (2004); IDAHO R. EVID. 601(a).

393. Id. at 824-25.
394. Id. at 825.
395. Id. at 824 (citing Lee v. Illinois, 476 U.S. 530, 545-46 (1986)).
396. Wright, 497 U.S. at 824.
397. Id. at 826.
398. Id. at 826-27. Jambura testified that Younger daughter voluntarily stated

"daddy does do this with me, but he does it a lot more with my sister than with me." Id.
at 811.

399. Id. at 826-27.
400. Id. at 827.
401. Id. at 828 (Kennedy, J., dissenting).
402. Id. (Kennedy, J., dissenting).
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mon-sense evidence that what a declarant said was true.40 3 The dis-
sent explained surrounding circumstances at the time the statement
was made together with corroborating evidence provided a better indi-
cator of reliability than surrounding circumstances alone.40 4

D. THE U.S. SUPREME COURT EXPLAINS STATEMENTS AGAINST

PENAL INTEREST ARE NOT A FIRMLY ROOTED HEARSAY

EXCEPTION THEREBY FALLING OUTSIDE THE CATEGORY OF

HEARSAY EVIDENCE AND MAKING ADVERSARIAL TESTING

REDUNDANT

In Lilly v. Virginia,405 the United States Supreme Court held a
declaration against penal interest was not a firmly rooted hearsay ex-
ception. 40 6 In Lilly, the Commonwealth of Virginia charged Benjamin
Lee Lilly ("Lilly") for the murder of Alexander DeFilippis, among other
charges, in the Circuit Court of Montgomery County.40 7 On December
4, 1995, Lilly, his brother, Mark Lilly ("Mark"), and Gary Wayne
Barker ("Barker") were at Lilly's home smoking marijuana and drink-
ing.40 8 The three men later drove to a friend's house to drink there,
but found the friend was not at home.40 9 The three men broke into
the friend's home, stole liquor and guns, and broke into a safe.4 10 The
trio drove to Radford where they attempted to trade the stolen guns
for marijuana. 4 11 The three men stayed at the home of a friend where
they continued drinking and smoking marijuana. 4 12 The next morn-
ing, the men shot at geese with their stolen guns and put one goose in
the trunk of the car.4 13 In the town of Blacksburg, the men again
attempted to obtain marijuana in exchange for their stolen guns.4 14

403. Id. at 832 (Kennedy, J., dissenting) (establishing prior hearsay cases relied on
corroborative evidence); Id. at 828 (Kennedy, J., dissenting) (establishing most people
rely on corroborating evidence to make a common-sense determination of reliability).

404. Wright, 497 U.S. at 834.
405. 527 U.S. 116 (1999).
406. Leslie Morsek, Note, Lilly v. Virginia: Silencing the "Firmly Rooted" Hearsay

Exception with Regard to an Accomplice's Testimony and its Rejuvenation of the Con-
frontation Clause, 33 AKRON L. REV. 523, 542-43 (2000).

407. Lilly v. Virginia, 527 U.S. 116, 121 (1999) (establishing the Commonwealth
charged Lilly with several offenses); Lilly v. Virginia, 499 S.E.2d 522, 527 (Va. 1998)
(establishing the charges listed against Lilly). Lilly's additional charges included use of
a firearm in the principal offenses and possession of a firearm with a prior felony convic-
tion. Lilly, 499 S.E.2d at 527. See also Lilly v. Virginia, 527 U.S. 116, 122 (1999) (estab-
lishing the jury convicted Lilly for robbery, abduction, carjacking, possession of a
firearm by a felon, and four charges of illegal use of a firearm).

408. Lilly v. Virginia, 499 S.E.2d 522, 527, 528 (Va. 1998).
409. Lilly, 499 S.E.2d at 528.
410. Id.
411. Id.
412. Id.
413. Id. See also Lilly v. Virginia, 527 U.S. 116, 120 (1999).
414. Lilly, 499 S.E.2d at 528.
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The car in which the men had been riding broke down near a conve-
nience store and they unloaded the guns and liquor from the car. 4 15

Alex DeFilippis ("DeFilippis") had driven to the convenience store
with a friend and was inspecting one of his car tires while his friend
was in the store.4 16 Carrying a stolen gun, Lilly approached DeFilip-
pis and ordered DeFilippis into his own car. 417 Mark and Barker then
got into DeFilippis' car and Lilly drove the car to a deserted loca-
tion.4 18 At this remote location, Lilly ordered DeFilippis to remove his
clothes and walk away from the car and DeFilippis complied.4 19 Lilly
ran to DeFilippis, spun him around, and using a pistol, shot and killed
DeFilippis.4 20 Using money stolen from DeFilippis, the three men
bought beer and drove to the McCoy River and disposed of items they
thought contained their prints, but retained the murder weapon and
guns.

42 1

The men proceeded to rob a market, obtaining cash and merchan-
dise, and attempted to rob another store.42 2 Later, the car stolen from
DeFilippis' broke down and as the men were removing the stolen mer-
chandise from the vehicle, the police officers apprehended them. 4 2 3

The police questioned the men separately and Mark and Barker both
stated Lilly masterminded the robberies and killed DeFilippis. 4 2 4

Mark stated he was drunk during the entire spree and admitted to
stealing liquor and to being present at the homicide.4 25 Mark impli-
cated Lilly as the instigator of the carjacking, quoting Lilly as having
said, "[Lilly] wanted to get him another car."42 6 In his initial state-

415. Id.
416. Id.
417. Id. See also Lilly v. Virginia, 527 U.S. 116, 120 (1999).
418. Lilly, 527 U.S. at 120 (establishing Mark and Barker got into DeFilippis' car);

Lilly, 499 S.E.2d at 528 (establishing they drove to a deserted location).
419. Lilly, 499 S.E.2d at 528.
420. Id. Lilly was later captured and while sitting in a police car, he asked Police

Chief Whitsett to "place his shotgun in Lilly's mouth and pull the trigger." Id. at 529.
"Whitsett refused and asked Lilly 'if [Chief Whitsett looked] like a murderer?'" Id. "In
reply to a comment made by Lilly, Whitsett then asked, 'what does a murderer look like
anyway?' Lilly replied, 'me.'" Id.

421. Lilly, 499 S.E.2d at 528.
422. Id. Barker and Mark entered a store in Giles County and tried to rob the clerk.

Id. The owner grabbed Barker, but Barker was able to escape. Id. The owner followed
the three men as they fled in their car. Id. Barker fired a warning shot in the air and
the owner ended his pursuit. Id. at 525-29.

423. Lilly, 499 S.E.2d at 529. Barker, Mark, and Lilly attempted to flee on foot
when police officers arrived at the scene of the broken down car. Id. Barker and Lilly
were captured almost immediately. Id.

424. Lilly, 527 U.S. at 120-21.
425. Id. at 121.
426. Lilly, 499 S.E.2d at 533.
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ment, Lilly told the police that Mark and Barker forced him to partici-
pate in the robberies but Lilly did not mention DeFilippis' murder.427

At Lilly's trial, the Commonwealth called Mark as a witness, but
Mark invoked his Fifth Amendment privilege against self-incrimina-
tion.4 28 The Commonwealth sought to introduce tapes of Mark's
statement to the police on the basis that the statements were declara-
tions against penal interest.4 29 Lilly objected to the admission of the
tapes, arguing the tapes were violative of Lilly's Sixth Amendment
Confrontation Clause rights and shifted blame to Lilly and Barker.4 30

Despite Lilly's objections, the trial judge admitted the tapes into evi-
dence as well as written transcripts of the statements. 4 3 1 The jury
found Lilly guilty of multiple offenses for which Lilly received two con-
secutive life sentences plus twenty-seven years.43 2 The jury convicted
Lilly of capital murder and the jury recommended the death sentence,
which the court imposed.4 33

Lilly appealed the capital murder conviction to the Supreme
Court of Virginia.4 34 The Supreme Court of Virginia affirmed Lilly's
convictions and sentences. 43 5 The Supreme Court of Virginia stated
declarations against penal interest were admissible provided the de-
clarant was unavailable. 43 6 For a statement to be classified as
against the declarant's penal interest, the Supreme Court of Virginia
determined the statement need not charge and convict the declarant
of the crimes detailed in the statement. 43 7 Rather, the Supreme Court
of Virginia defined statements against penal interest as those based
on the subjective belief of the declarant that the admission was

427. Id. at 528, 529.
428. Lilly, 527 U.S. at 121. The Fifth Amendment reads:

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use,
without just compensation.

U.S. CONST. amend. V.
429. Lilly, 527 U.S. at 121.
430. Id. 121-22.
431. Id. at 122.
432. Id. (establishing the jury found Lilly guilty of robbery, abduction, carjacking,

possession of a firearm by a felon, and four charges of illegal use of a firearm); Lilly, 499
S.E.2d at 528 (establishing Lilly received twenty seven years for the lesser offenses in
additional to two life terms).

433. Lilly, 527 U.S. at 122.
434. Lilly, 499 S.E.2d at 522.
435. Lilly, 527 U.S. at 122.
436. Lilly, 499 S.E.2d at 533.
437. Id. at 533 (citing Chandler v. Commonwealth, 455 S.E.2d 219, 224-25 (Va.

1995)).
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against the declarant's penal interest and upon other evidence proving
the statement was reliable.4 38

Lilly conceded out-of-court statements were admissible at trial
under the against penal interest exception.4 3 9 However, Lilly argued,
prior to Chandler v. Commonwealth,40 this exception was limited to
admission of exculpatory evidence introduced by the defendant. 441

Lilly asserted Chandler enlarged the penal interest exception thereby
allowing the Commonwealth to proffer statements of a co-participant
implicating others to reduce the co-participant's culpability.4 42 Such
statements, Lilly maintained, were inherently unreliable and urged
the Supreme Court of Virginia to overturn Chandler.44 3

The Supreme Court of Virginia declined Lilly's invitation to over-
turn Chandler, and stated the pertinent issue in third-party state-
ments was the trustworthiness of the content of the statement.4 4 4

The Supreme Court of Virginia required an evaluation of the state-
ment in the context of the facts and circumstances surrounding the
statement to determine trustworthiness of the statement.4 4 5 The Su-
preme Court of Virginia maintained Mark was aware he implicated
himself as a participant in crimes for which he could be held responsi-
ble. 44 6 Additionally, the Supreme Court of Virginia stated Barker's
testimony and physical evidence corroborated Mark's statements. 4 4 7

Thus, the Supreme Court of Virginia decided Mark's statements were
admissible because they contained the necessary indicia of reliabil-
ity. 44 8 The court noted any question of Mark's statements being cate-
gorized as blame-shifting or self-serving was for the jury to weigh in
evaluating Mark's statements, and irrelevant to the question of
admissibility.

4 49

Lilly argued the admission of Mark's statements violated his
Sixth Amendment Confrontation Clause right because he was denied

438. Id. at 533.
439. Id.
440. 455 S.E.2d 219 (Va. 1995). In Chandler v. Commonwealth, 455 S.E.2d 219 (Va.

1995), the Supreme Court of Virginia determined a sole statement need not charge and
convict the declarant of the crimes detailed in the statement to be considered a state-
ment against the declarant's penal interest. Lilly, 499 S.E.2d at 533. To be admissible,
the declarant must subjectively believe the admissions were against the declarant's pe-
nal interest and additional evidence must prove the statement was reliable. Id.

441. Lilly, 499 S.E.2d at 533.
442. Id.
443. Id.
444. Id.
445. Id. at 534.
446. Id.
447. Id. Correspondence between Lilly and accounts of people interviewed by law

enforcement also corroborated Lilly's statements. Id.
448. Id. at 534.
449. Id.
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the opportunity to cross-examine Mark.4 5 ° The Supreme Court of Vir-
ginia declared a statement containing sufficient indicia of reliability
did not violate Confrontation Clause despite the absence of confronta-
tion.45 1 The Supreme Court of Virginia reasoned that guarantees of
reliability falling within a firmly rooted hearsay exception satisfied
the Confrontation Clause. 45 2 Thus, the Supreme Court of Virginia
noted Mark's statement was admissible because a statement against
penal interest was a firmly rooted hearsay exception. 4 53 Finding that
Lilly's death sentence was not excessive or disproportionate to punish-
ments imposed by other jurisdictions for similar crimes, the Supreme
Court of Virginia upheld Lilly's death sentence and affirmed the trial
court's judgment.4 54 Lilly filed a petition for a writ of certiorari with
the United States Supreme Court, which the Court granted under con-
cern that the Supreme Court of Virginia's decision departed from Con-
frontation Clause jurisprudence. 4 5 5

The Court reversed the decision of the Supreme Court of Virginia,
holding custodial statements by co-offenders implicating the defen-
dant would not be admitted against the defendant.4 5 6 The Court
noted a defendant in a criminal prosecution has the right to confront
witnesses against the defendant, as guaranteed by the Sixth Amend-
ment.45 7 The Court explained the Confrontation Clause was largely
concerned with ensuring the reliability of evidence against the defen-
dant by subjecting the evidence to rigorous testing in an adversary
proceeding before a trier of fact.4 58 The Court relied on Ohio v. Rob-
erts45 9 to provide that hearsay statements were admissible if the evi-
dence fell within a firmly rooted hearsay exception or contained
particularized guarantees of trustworthiness such that adversarial
testing would lend no greater weight to the statements'
admissibility.

4 60

450. Id.
451. Id. (citing Burton v. Evans, 400 U.S. 74, 89 (1970)).
452. Id.
453. Id.
454. Id. at 537-38.
455. Lilly v. Virginia, 523 S.E.2d 208, 208 (Va. 1999) (establishing Lilly petitioned

the Supreme Court for a writ of certiorari); See also Lilly v. Virginia, 525 U.S. 981
(1998) (granting certiorari); Lilly v. Virginia, 527 U.S. 116, 123 (1999) (establishing the
Supreme Court granted certiorari because the Supreme Court of Virginia's decision de-
parted from Confrontation Clause jurisprudence).

456. CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE § 8.89, at 983
(3d ed. 2003).

457. Lilly, 527 U.S. at 123.
458. Lilly, 527 U.S. at 123-24 (citing Maryland v. Craig, 497 U.S. 836, 845 (1990)).
459. Ohio v. Roberts, 448 U.S. 56 (1980).
460. Lilly, 527 U.S. at 124-25.
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The Court determined that Mark's statement was obtained for the
purpose of generating evidence that would prove useful at trial.4 6 1

The Court agreed with the Supreme Court of Virginia's finding that
Mark's statement was against his penal interest. 46 2 The Court ques-
tioned whether statements against penal interest fell within the
firmly rooted exception to the hearsay rule.4 63 The Court described a
hearsay exception as firmly rooted when the hearsay exception pos-
sessed a solid foundation and comported with the essence of the Con-
frontation Clause protection based on judicial and legislative
experience. 4 64 The Court explained that statements under the hear-
say exception were required to contain guarantees of credibility equal
or greater to the credibility established by cross-examination at
trial.46 5 The Court provided the exception for a statement against pe-
nal interest presumed declarant's rarely made incriminating state-
ments against their own interest.4 66

Justice John Paul Stevens, writing for the plurality, decided
statements against penal interest were submitted into evidence when
(1) offered against the declarant as a voluntary admission; (2) as ex-
culpatory evidence offered by a defendant who asserted the declarant
committed or assisted in the offense; or (3) offered by the prosecution
to establish the guilt of other criminal defendants. 46 7 The Court de-
termined if Mark was on trial for stealing alcoholic beverages, Mark's
statements would be admissible under the first category as a volun-
tary admission of the declarant. 4 68 However, the Court reasoned if
Mark was a codefendant in a joint trial, Mark's confession may have
had a prejudicial effect on the rights of his accomplices. 46 9 Thus, the
Supreme Court declared it would exercise great care in separating
statements against penal interest of the declarant from use against
other defendants. 4 70

The Court maintained the second category included admissions
against penal interest offered as exculpatory evidence by a defendant
claiming it was the declarant, rather than the defendant, who commit-
ted or participated in the crime. 4 7 1 The Court stated criminal defend-
ants had the right to introduce third party confessions against penal

461. Id. at 125.
462. Id.
463. Id.
464. Id. at 126.
465. Id. at 125-26.
466. Id. at 126-27.
467. Id. at 127.
468. Id. at 127.
469. Id.
470. Id.
471. Id. at 129.
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interest into evidence when the circumstances surrounding the state-
ment indicated the statement was reliable.4 7 2 The Court noted most
States included such statements under against penal interest excep-
tions.47 3 The Court reasoned statements offered by the accused did
not involve Confrontation Clause concerns, and thus did not fall under
a firmly rooted hearsay exception. 4 74

The Court declared the third category, accomplice's statements
that incriminate a criminal defendant, also contained statements that
were inherently unreliable. 47 5 The Court explained statements in-
criminating an accomplice and defendant were innately suspicious
and should be subject to cross-examination. 4 76 The Court reasoned
confessions implicating the defendant and accomplice were inherently
untrustworthy because the admissions were most likely an attempt to
reduce the declarant's culpability.4 7 7 Thus, the Court categorized
Mark's statement as an admission by an accomplice incriminating a
criminal defendant.4 78 Under the third category of statements
against penal interest, the Supreme Court determined Mark's state-
ment did not fall within a firmly rooted hearsay exception.4 7 9

The Court determined restrictions on the admission of accom-
plice's statements that incriminated defendants were not an absolute
bar to the admission of accomplice statements.4 0 The Court declared
accomplice statements were inherently unreliable; a concern not alle-
viated if the government was involved in the statements' production
and when the statement was not subject to adversarial testing.48 '
The Court maintained a blanket ban on accomplice statements incrim-
inating defendants did not exist because such statements might be ad-
missible if the statements satisfied the second prong of the Roberts
test: particularized guarantees of trustworthiness. 48 2

The Commonwealth argued Mark's statement satisfied the second
prong of the Roberts test, particularized guarantees of trustworthi-

472. Id. at 130.
473. Id.
474. Id.
475. Id. at 130-31.
476. Id. at 132.
477. Id. (citing Lee v. Illinois, 476 U.S. 530, 552-553 (1986) (Blackmun, J.

dissenting)).
478. Lilly, 527 U.S. at 134-35 n.5.
479. Id.
480. Lilly, 527 U.S. at 134. Justice Stevens was joined by Justice David Hackett

Souter, Justice Ruth Bader Ginsburg, and Justice Stephen G. Breyer in parts III, IV
and V. Id. at 120.

481. Lilly, 527 U.S at 137.
482. Lilly, 527 U.S at 137. The Roberts test determined hearsay statements were

admissible if the evidence fell within a firmly rooted hearsay exception or contained
particularized guarantees of trustworthiness. Id. at 124-25.
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ness, because Mark was aware he was implicating himself and other
evidence offered at trial corroborated elements of Mark's state-
ment.48 3 The Commonwealth argued the police read Mark his Mi-
randa rights and the police did not offer Mark leniency in exchange for
his statement, proving the context surrounding Mark's statement con-
tained particularized guarantees of trustworthiness. 48 4

The Court noted that lower court's determinations of particular-
ized guarantees of trustworthiness were subject to independent re-
view. 48 5 The Court determined its duty was to independently review
whether the Commonwealth's proffered guarantees of trustworthiness
satisfied the protections offered by the Confrontation Clause.48 6 The
Court rejected the Commonwealth's argument that Mark's statement
was reliable because Mark knew he was incriminating himself.48 7

The Court reasoned Mark's confession inculpated Lilly and Mark had
motive to avoid incriminating himself.48 8 Additionally, the Court de-
termined hearsay statements were required to be inherently trustwor-
thy and could not rely on surrounding circumstances to make the
statement reliable. 48 9 The Court remanded Lilly's case for further
proceedings.

4 90

Chief Justice William H. Rehnquist concurred in the judgment,
determining the plurality's decision to categorize declarations against
penal interest resulted in a complete bar against using accomplice
confessions that inculpate codefendants. 49 1 Chief Justice Rehnquist
reasoned Mark's statement inculpated Lilly in the murder of DeFilip-
pis and thus, Mark's statement was not against Mark's penal inter-
est.4 9 2 Justice Thomas, concurring in part and concurring in the
judgment, agreed with Chief Justice Rehnquist and stated a blanket
ban on the use of accomplice statements departed from the original
intent of the Confrontation Clause and hindered jurisprudence by
prohibiting review of trial court decisions excluding accomplice
statements.

49 3

483. Id. at 135.
484. Id.
485. Id. at 136.
486. Lilly, 527 U.S. at 137.
487. Id. at 138-39.
488. Id. at 139.
489. Id. at 137-38 (citing Idaho v. Wright, 497 U.S. 805, 822 (1990)).
490. Id. at 140 (Breyer, J., concurring).
491. Id. at 145 (Rehnquist, J., concurring in judgment).
492. Id. at 146. (Rehnquist, J., concurring in judgment).
493. Id. at 143-44 (Thomas, J. concurring in part and concurring in judgment). Jus-

tice Scalia, who concurred in part and concurred in the judgment, determined the intro-
duction of Mark's statements at trial without Mark being available for cross-
examination amounted to a pragmatic Confrontation Clause violation. Id. at 143
(Scalia, J. concurring in part and concurring in judgment). Justice Breyer wrote a sepa-
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ANALYSIS

In Crawford v. Washington,4 94 the United States Supreme Court
established out-of-court statements made by unavailable witnesses
were inadmissible at trial unless the declarant was unavailable and
the defendant had a prior opportunity to cross-examine the wit-
ness. 4 95 In Crawford, Michael Crawford ("Crawford"), stabbed Ken-
neth Lee ("Lee"), and later gave the police two taped statements
concerning the assault.4 96 Crawford's wife, Sylvia Crawford ("Syl-
via"), was present during the stabbing and also gave the police two
taped statements. 4 9 7 Both of the Crawford's statements were similar
to each other, except that the second statements differed regarding
whether Lee possessed a weapon before he was stabbed.4 98 In her sec-
ond statement, Sylvia said Lee reached for something after Crawford
stabbed him.49 9 However, in Crawford's second statement, Crawford
said he stabbed Lee because he saw something in Lee's hand. 50 0 At
trial, Crawford exercised his marital privilege which prevented Sylvia
from testifying against him, and the trial court admitted both of Syl-
via's statements into evidence. 50 1

The Supreme Court of the United States determined admission of
Sylvia's statements violated the Sixth Amendment Confrontation
Clause 50 2 because Crawford had no prior opportunity to cross-ex-

rate concurrence and noted the Confrontation Clause test was both too broad and too
narrow. Id. at 141(Breyer, J., concurring). Justice Breyer stated the test was too nar-
row because it permitted for the introduction of out-of-court statements as long as the
statements fit into a well established hearsay exception. Id. (Breyer, J., concurring).
Justice Breyer determined the test was too broad because it made a constitutional issue
out of any relevant hearsay statement. Id. at 142 (Breyer, J., concurring). Justice
Breyer decided the relationship between the Confrontation Clause and the hearsay rule
did not require evaluation because Mark's statements violated the Confrontation
Clause regardless. Id. at 142 (Breyer, J. concurring).

494. 124 S. Ct. 1354 (2004).
495. Crawford v. Washington, 124 S. Ct. 1354, 1365, 1374 (2004).
496. Washington v. Crawford, No. 25307-1-I, 2001 Wash. App. LEXIS 1723, at *1

(Wash Ct. App. July 30, 2001).
497. Crawford, 2001 Wash App. LEXIS 1723, at *1.
498. Id. at *2.
499. Id.
500. Id.
501. Id. at *2-*3. The Washington marital privilege reads in part: "A husband shall

not be examined for or against his wife, without the consent of the wife, nor a wife for or
against her husband without the consent of the husband; nor can either during mar-
riage or afterward, be without the consent of the other, examined as to any communica-
tion made by one to the other during marriage." WASH. Ray. CODE § 5.60.060(1) (1994).
See also Washington v. Crawford, 54 P.3d 656, 659 (Wash. 2002).

502. U.S. CONST. amend. VI. The Sixth Amendment states:
In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accusation; to
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amine Sylvia.50 3 The Court decided the Framers intended to reject
the admission of testimonial hearsay at trial.50 4 The Court main-
tained the Sixth Amendment incorporated the common law require-
ments that the declarant was unavailable and the defendant had a
prior opportunity to cross-examine the declarant.5 0 5 The Crawford
Court noted the Framers did not intend for exceptions to apply to the
general rule excluding the admission of hearsay statements.50 6

The Court examined the lower courts use of the Roberts test for
assessing trustworthiness of Sylvia's statement and decided the Craw-
ford case represented the randomness and unpredictability inherent
in the Roberts test.50 7 The Court explained the Roberts test was in-
consistent because each court relied on different factors and attrib-
uted significance to different facts to determine whether a statement
was reliable. 50 8 The Supreme Court stated that replacing the consti-
tutional guarantee of confrontation with vague, open-ended balancing
tests did violence to the Framers intent to limit judicial discretion. 50 9

Ultimately, the Supreme Court overruled Ohio v. Roberts5 10 because
the Crawford Court determined the Roberts test for assessing reliabil-
ity deviated from the Sixth Amendment confrontation requirement
and allowed for the admission of testimonial hearsay. 51 1

In Crawford, the Supreme Court held admission of Sylvia's state-
ments violated Crawford's Sixth Amendment Confrontation Clause
rights. 5 12 However, in doing so, the Supreme Court unnecessarily
overruled Ohio v. Roberts and its progeny of cases.5 13 This Analysis
will demonstrate the Supreme Court wrongfully discarded the Roberts
test.5 14 Additionally, employing the Roberts test and deference to
Idaho v. Wright5 15 would have produced the same result the majority
reached in Crawford.5 16 Finally, this Analysis will argue the Sixth

be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defense.

U.S. CONST. amend. VI.
503. Crawford, 124 S. Ct. at 1374 (2004).
504. Id. at 1365.
505. Id. at 1364, 1366.
506. Id. at 1367.
507. Id. at 1372.
508. Id.
509. Id. at 1373.
510. 448 U.S. 56 (1980).
511. Crawford, 124 S. Ct. at 1370-71.
512. Id. at 1374.
513. Id. at 1374, 1378 (Rehnquist, J., dissenting).
514. See infra notes 518-596 and accompanying text.
515. 497 U.S. 805 (1990).
516. See infra notes 597-619 and accompanying text.
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Amendment Framers did not intend to exclude an entire category of
evidence when they drafted the Confrontation Clause.5 17

A. THE SUPREME COURT ABANDONED A WORKABLE TEST FOR

ASSESSING THE ADMISSIBILITY OF OUT-OF-COURT STATEMENTS

1. The Roberts Test and Idaho v. Wright Would Have Produced the
Same Result the Majority Reached in Crawford

Applying the Roberts test to Crawford would have yielded the
same result the Crawford Court achieved. 5 18 In Ohio v. Roberts, the
Supreme Court set forth a two prong test for assessing admission of
out-of-court statements made by an unavailable declarant. 5 19 The
Roberts test required the hearsay declarant to be unavailable at trial,
and then the out-of-court statement was only admissible if it bore ade-
quate indicia of reliability. 520 Similar to Anita in Roberts, Sylvia was
unavailable at trial, thereby satisfying the first prong of the Roberts
test.

5 2 1

i. Under Roberts, Sylvia was Unavailable to Testify

The Roberts Court determined Anita was unavailable for pur-
poses of the Roberts test because no one knew of Anita's wherea-
bouts.5 22 Anita was issued five subpoenas over the course of several
months, but Anita did not respond to the subpoenas or appear at
trial.52 3 Anita's mother, Amy, testified Anita left for ,Arizona follow-
ing the preliminary hearing and Amy later received communication
from a social worker in California indicating Anita was in San Fran-
cisco. 5 2 4 The social worker helped Amy contact Anita and a year prior
to trial, Anita called her parents to tell them she was traveling some-
where outside Ohio, but did not reveal where. 52 5 At trial, Roberts ar-
gued the State failed to prove good-faith effort in procuring Anita's
presence at trial.52 6 The Roberts Court determined further contact
with the social worker in San Francisco would not have helped locate
Anita because Anita was no longer in San Francisco. 52 7 The Roberts
Court reasoned Anita was constitutionally unavailable because al-

517. See infra notes 620-644 and accompanying text.
518. See infra notes 519-596 and accompanying text.
519. Ohio v. Roberts, 448 U.S. 56, 66 (1980).
520. Roberts, 448 U.S. at 65-66.
521. See infra notes 522-533 and accompanying text.
522. Ohio v. Roberts, 378 N.E.2d 492, 495 (Ohio 1978).
523. Roberts, 448 U.S. at 54, 75.
524. Id. at 59-60.
525. Roberts, 378 N.E.2d at 492.
526. Id. at 495.
527. Roberts, 378 N.E.2d at 495-96.
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though the State and the Issacs' used good-faith efforts to locate
Anita, no one had a way of reaching Anita even in an emergency. 528

In Crawford, the Washington Court of Appeals and the Supreme
Court of Washington determined Sylvia was unavailable to testify at
trial because Crawford invoked Washington's marital privilege to pre-
vent Sylvia from testifying.5 29 Under the first prong of Roberts, Sylvia
was unavailable to testify at trial because Washington's martial privi-
lege prohibited one spouse from testifying against the other.5 30 Both
parties in Crawford agreed Sylvia was unavailable to testify at
trial. 53 1 Like Anita who did not appear at Roberts' trial, Sylvia was
barred from testifying at Crawford's trial and Sylvia was considered
unavailable, thereby satisfying the first prong of the Roberts test.5 3 2

Thus, like the majority opinion in Crawford, the Roberts test proved
that Sylvia was considered an unavailable witness for Confrontation
Clause purposes. 53 3

ii. Sylvia's Statements Failed the Second Part of the Roberts Test,
Which Would Have Required Excluding Her Statements,
As Did the Crawford Court

Applying the second prong of the Roberts test to Crawford would
have produced the same result the Crawford Court achieved because
Sylvia's statements were unreliable. 5 34 Under the second prong of the
Roberts test, out-of-court statements were required to bear adequate
indicia of reliability.5 35 The Roberts Court explained, a statement
contained adequate indicia of reliability if the statement fell within a
firmly rooted hearsay exception or bore particularized guarantees of

528. Roberts, 448 U.S. at 75.
529. Washington v. Crawford, 54 P.3d 656, 659 (Wash. 2002); Crawford, 2001 Wash

App. LEXIS 1723, at *8. The Washington marital privilege reads in part: "A husband
shall not be examined for or against his wife, without the consent of the wife, nor a wife
for or against her husband without the consent of the husband; nor can either during
marriage or afterward, be without the consent of the other, examined as to any commu-
nication made by one to the other during marriage." WASH. REV. CODE § 5.60.060(1)
(1994). See also Washington v. Crawford, 54 P.3d 656, 659 (Wash. 2002).

530. Compare Roberts, 448 U.S. at 65 (establishing the first prong of the Roberts
test required the declarant to be unavailable), with Crawford, 124 S. Ct. at 1357 (estab-
lishing Crawford exercised Wash. Rev. Code. § 5.60.060(1) (1994), thereby precluding
Sylvia from testifying against Crawford).

531. Washington v. Crawford, No. 25307-1-I, 2001 Wash. App. LEXIS 1723, at *8
(Wash Ct. App. July 30, 2001).

532. Compare Roberts, 378 N.E.2d at 495-96 (establishing that Anita was deter-
mined to be an unavailable witness), and Crawford, 124 S. Ct. at 1357 (establishing
Sylvia was precluded from testifying against Crawford because Crawford exercised
Wash. Rev. Code. § 5.60.060(1) (1994)), and with Roberts, 448 U.S. at 65 (establishing
the first prong of the Roberts test required the declarant to be unavailable).

533. See supra notes 522-532 and accompanying text.
534. See infra notes 535-596 and accompanying text.
535. Roberts, 448 U.S. at 66.
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trustworthiness. 53 6 The Roberts Court determined the indicia of relia-
bility requirement comported with the Confrontation Clause because
certain hearsay exceptions were based on solid foundations and de-
signed to protect similar Confrontation Clause values.5 37 The Roberts
Court stated the Confrontation Clause allowed for admission of state-
ments marked with such trustworthiness that there would be no sig-
nificant departure from the value of cross-examination. 5 38

In Roberts, the Court determined Anita's prior testimony at the
preliminary hearing contained adequate indicia of reliability.53 9 The
Roberts Court recognized the opportunity to cross-examine a defen-
dant at a preliminary hearing satisfied the Confrontation Clause,
regardless of whether cross-examination occurred.5 40 At the prelimi-
nary hearing in Roberts, defense counsel's questioning of Anita took
the form of cross-examination. 54 1 The Roberts Court noted defense
counsel used leading questions and explored the case events in detail
when questioning Anita. 54 2 The Roberts Court reasoned defense
counsel's questioning of Anita at the preliminary hearing comported
with the purpose behind the Confrontation Clause: to ascertain the
witnesses' ability to remember and convey the truth.54 3 Thus, the
Roberts Court maintained the transcript of Anita's testimony bore suf-
ficient indicia of reliability because defense counsel was afforded ade-
quate opportunity to cross-examine Anita.544

The Crawford Court determined the Roberts test was a poor indi-
cator for assessing reliability of statements. 54 5 The Court stated that
failure resulted from the lower courts attempts to apply the Roberts
test.54 6 The Court noted that the trial court determined Sylvia was an
eyewitness, but Sylvia told the police she closed her eyes during the
fight between Crawford and Lee.54 7 Further, the Court criticized the
trial court's determination that Sylvia's statements were reliable be-
cause Sylvia was questioned by "neutral" law enforcement officers. 548

The Court noted the Court of Appeals of Washington listed nine sepa-
rate factors to find Sylvia's statements unreliable. 54 9 Dissimilar to

536. Id. at 66.
537. Id.
538. Id. at 65.
539. Id. at 72-73.
540. Id. at 70.
541. Id.
542. Id. at 70-71.
543. Id. at 71.
544. Id. at 73.
545. Crawford, 124 S. Ct. at 1371-72.
546. Id. at 1372.
547. Id. at 1372-73.
548. Id.
549. Id. at 1371, 1372.
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Anita's statements in Roberts, Sylvia's statements did not contain ad-
equate indicia of reliability.5 50

The Court of Appeals of Washington and the Supreme Court of
Washington applied a similar version of the Roberts test to the facts of
Crawford.5 5 1 The Court of Appeals of Washington and the Supreme
Court of Washington employed the Roberts-like test of Washington
Rules of Evidence (ER) 804(b)(3) 55 2 to determine admissibility of Syl-
via's statements. 5 53 Just like the Roberts test, the Supreme Court of
Washington determined the second prong of their analysis required
statements to contain sufficient indicia of reliability necessary to sat-
isfy the Confrontation Clause. 55 4

Like the Roberts Court, the Supreme Court of Washington first
stated a firmly rooted hearsay exception satisfied the reliability
prong.55 5 The State argued Sylvia's statements were admissible
under the Washington hearsay exception for statements against penal
interest.5 56 Sylvia's statements were against her penal interest be-
cause in both of Sylvia's statements to the police, she admitted guid-
ing Crawford to Lee's apartment, thereby implicating herself in the
assault.5 5 7 However, the Supreme Court in Lilly v. Virginia,558 deter-
mined the hearsay exception for statements against penal interest

550. Compare supra notes 539-544 and accompanying text, with Crawford, 124 S.
Ct. at 1372-74.

551. See infra notes 552-592 and accompanying text.
552. Washington Rule of Evidence 804 (b) (3) states:

(b) Hearsay Exceptions. The following are not excluded by the hearsay rule if
the declarant is unavailable as a witness:
(3) Statement Against Interest. A statement which was at the time of its mak-
ing so far contrary to the declarant's pecuniary or proprietary interest, or so far
tended to subject the declarant to civil or criminal liability, or to render invalid
a claim by the declarant against another, that a reasonable person in the de-
clarant's position would not have made the statement unless the person be-
lieved it to be true. In a criminal case, a statement tending to expose the
declarant to criminal liability is not admissible unless corroborating circum-
stances clearly indicate the trustworthiness of the statement.

WASH. R. EvID. 804 (b) (3) (2003).
553. Washington v. Crawford, No. 25307-1-1I, 2001 Wash. App. LEXIS 1723, at *6 -

*7 (Wash Ct. App. July 30, 2001).
554. Compare Roberts, 448 U.S. at 65-66 (establishing the second prong of the Rob-

erts test required a testimonial statement to bear adequate indicia of reliability), with
Crawford, 54 P.3d at 661 (establishing the Supreme Court of Washington determined a
testimonial statement must contain adequate indicia of reliability and trustworthiness
to satisfy the Sixth Amendment).

555. Compare Crawford, 54 P.3d at 661 (establishing the Supreme Court deter-
mined a firmly rooted hearsay exception was indicative of reliability), with Roberts, 448
U.S. at 66 (establishing the second prong of the Roberts test was satisfied if a statement
fell under a firmly rooted hearsay exception).

556. Crawford, 124 S. Ct. at 1358. See also Wash. Rule Evid. 804 (b) (3) (2003).
557. 54 P.3d at 662.
558. Lilly v. Virginia, 527 U.S. 116 (1999).
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was not firmly rooted for purposes of the Confrontation Clause. 55 9 In
Lilly, the Commonwealth called Mark as a witness to a crime spree
Mark participated in, but Mark invoked his Fifth Amendment privi-
lege against self-incrimination. 560 The Commonwealth wanted to in-
troduce tapes of Mark's statement to the police and argued the
statements were admissible as declarations against Mark's penal in-
terest.5 6 1 The Lilly Court described a firmly rooted hearsay exception
as hearsay with a solid foundation comporting with the essence of the
Confrontation Clause protection.5 62 The Lilly Court explained state-
ments under the hearsay exception contained guarantees of credibility
greater or equal to the credibility established by cross-examination at
trial.5 63 The Lilly Court determined accomplice statements incrimi-
nating an accomplice and defendant were innately suspicious and
should be subject to cross-examination. 5 64 The Lilly Court reasoned
confessions implicating the defendant and accomplice were inherently
untrustworthy because the declarant's admissions were a likely at-
tempt to reduce the accomplice's culpability.5 6 5

Similar to Mark's statement in Lilly, in Crawford, Sylvia's state-
ments were against her penal interest because Sylvia admitted to
showing Crawford where Lee lived and that she did not call the police
after the stabbing.5 66 The Court of Appeals of Washington deter-
mined Sylvia's admissions suggested accomplice liability.5 67 How-
ever, like Mark's statements in Lilly, Sylvia's statements did not fall
under a firmly rooted hearsay exception because the Lilly Court deter-
mined the hearsay exception for statements against penal interest for

559. Lilly, 527 U.S. at 134. See also Leslie Morsek, Note, Lilly v. Virginia: Silencing
the "Firmly Rooted" Hearsay Exception with Regard to an Accomplice's Testimony and
its Rejuvenation of the Confrontation Clause, 33 AKRON L. REV. 523, 549 (2000).

560. Lilly, 527 U.S. at 121. The Fifth Amendment reads:
No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use,
without just compensation.

U.S. CONST. amend. V.
561. Lilly, 527 U.S. at 121.
562. Id. at 125-26.
563. Id. at 126.
564. Id. at 132.
565. Id. (citing Lee v. Illinois, 476 U.S. 530, 552-553 (1986) (Blackmun, J.,

dissenting)).
566. Compare Lilly, 527 U.S. at 138 (noting Mark's statement was against his penal

interest), with Crawford, 2001 Wash App. LEXIS 1723, at *9 (noting Sylvia's state-
ments were against her penal interest).

567. Crawford, 2001 Wash App. LEXIS 1723, at *9.
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accomplice statements was not firmly rooted for purposes of the Con-
frontation Clause.5 68 Additionally, the Court of Appeals of Washing-
ton in Crawford determined Lilly was directly on point and Sylvia's
statements were inadmissible under Lilly. 56 9 Like Mark's state-
ments, Sylvia's statements did not fall under a firmly rooted hearsay
exception as required by Roberts, and Lilly therefore required exclu-
sion of Sylvia's statements. 570 Thus, Sylvia's statements in Crawford
could not satisfy the second prong of the Roberts test, which would
require the Court to exclude the statements.5 7 1

Further, the Roberts Court determined reliability existed if the
statement bore particularized guarantees of trustworthiness. 5 72 The
Wright Court supported this proposition and noted reliability of evi-
dence containing particularized guarantees of trustworthiness was
equal to evidence admitted under a firmly rooted hearsay exception,
such that cross-examination would be superfluous. 57 3 The Wright
Court included factors like motive to lie, spontaneity, and mental
state of the declarant, as methods for evaluating the truthfulness of a
statement.5 74 The Court of Appeals of Washington in Crawford em-
ployed a nine-part test for assessing the reliability of Sylvia's state-
ments. 57 5 Like the Wright Court, the court of appeals' first factor
evaluated the declarant's motive to lie.5 76 The court of appeals second
and third factors questioned whether the declarant's general charac-
ter suggested trustworthiness and whether more than one individual
heard the statement.5 7 7 Identical to the Wright Court's spontaneity

568. Compare Lilly, 527 U.S. at 134-35 n.5 (establishing Mark's statements were
not firmly rooted), with Crawford, 2001 Wash App. LEXIS 1723, at *20-*21 (citing Lilly
v. Virginia, 527 U.S. 116, 134 (1999)) (establishing Sylvia's statements were not firmly
rooted).

569. Crawford, 2001 Wash App. LEXIS 1723, at *20-*21
570. Compare Lilly, 527 U.S. at 134-35 n.5 (establishing Mark's statements were

not firmly rooted), with Crawford, 2001 Wash App. LEXIS 1723, at *21 (establishing
Sylvia's statements did not fall under a firmly rooted hearsay exception), with Roberts,
448 U.S. at 66 (establishing the second prong of the Roberts test was satisfied if a state-
ment fell under a firmly rooted hearsay exception), and with Crawford, 2001 Wash App.
LEXIS 1723, at *21 (establishing that Lilly mandated exclusion of Sylvia's statements).

571. See supra 534-570 and accompanying text.
572. Roberts, 448 U.S. at 66.
573. Wright, 497 U.S. at 821.
574. Id. at 821-22 (citing State v. Robinson, 735 P.2d 801, 811 (Ariz. 1987), Morgan

v. Foretich, 846 F.2d 941, 948 (4th Cir. 1988), State v. Sorenson, 421 N.W.2d 77, 85
(Wis. 1988), and State v. Kuone, 757 P.2d 289, 292-93 (Kan. 1988)).

575. Crawford, 2001 Wash App. LEXIS 1723, at *12.
576. Compare Wright, 497 U.S. at 821-22 (citing State v. Kuone, 757 P.2d 289, 292-

93 (Kan. 1988)) (determining motive to fabricate was a factor for evaluating particular-
ized guarantees of trustworthiness), with Crawford, 2001 Wash App. LEXIS 1723, at
*12 (establishing the first factor of the nine-part test as motive to lie).

577. Crawford, 2001 Wash App. LEXIS 1723, at *13.
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factor, the court of appeals fourth factor analyzed whether the declar-
ant's statement was made spontaneously.5 78

The court of appeals fifth and sixth factors examined the timing
between the statements, whether the relationship between the declar-
ant and witness suggested trustworthiness, and whether the state-
ment contained assertions of past fact. 57 9 The court of appeals
seventh and eighth factors directly corresponded with the Wright
Court's factors as evaluating whether cross-examination would expose
the declarant's lack of knowledge and potential for faulty recollection
due to remoteness of the event. 58 0 The court of appeals ninth factor
questioned whether the surrounding circumstances misrepresented
the defendant's involvement. 58 1

Under the first factor, the court of appeals decided Sylvia's motive
was to assist Crawford rather than provide the truth.58 2 Applying the
second factor, the court of appeals determined Sylvia's character
lacked trustworthiness because Sylvia gave the police two statements
that each told different stories about the events proceeding the stab-
bing.58 3 The court of appeals decided the third factor was irrelevant,
but under the fourth factor, lack of spontaneity in Sylvia's statement
suggested unreliability.58 4 Applying the fifth factor, the court of ap-
peals noted Sylvia's statements lacked particularized guarantees of
trustworthiness because Sylvia acted cautious and elusive during the
police interrogation and dodged questions that could incriminate
Crawford.

58 5

Using the sixth factor, the court of appeals noted Sylvia's state-
ments were mostly assertions of past fact weighting against admissi-
bility.58 6 Under the seventh factor, the court of appeals decided
Sylvia lacked knowledge of the assault because Sylvia admitted to
shutting her eyes during the stabbing.58 7 The court of appeals con-

578. Compare Wright, 497 U.S. at 821 (citing State v. Robinson, 735 P.2d 801, 811
(Ariz. 1987)) (stating spontaneity was a factor for evaluating particularized guarantees
of trustworthiness), with Crawford, 2001 Wash App. LEXIS 1723, at *13 - *14 (estab-
lishing the fourth factor of the nine-part test as whether the statement was made
spontaneously).

579. Crawford, 2001 Wash App. LEXIS 1723, at *14-*15.
580. Compare Id. at *15-*16 (establishing the seventh and eighth factors of the

nine-part test as evaluating whether the cross-examination would have shown the de-
clarant's lack of knowledge and faulty recollection of events), with Wright, 497 U.S. at
821 (determining mental state of the declarant was one factor for evaluating particular-
ized guarantees of trustworthiness).

581. Crawford, 2001 Wash App. LEXIS 1723, at *16.
582. Id. at *13.
583. Id.
584. Id. at *14.
585. Id.
586. Id. at *15.
587. Id.
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cluded cross-examination had the potential to reveal that Sylvia did
not see Lee attack Crawford and thus, she lacked knowledge of what
happened. 58 8 The court of appeals decided application of the eighth
factor suggested Sylvia's recollection was not faulty because of remote-
ness of time or alcohol. 58 9 Under the ninth factor, the court of appeals
determined Sylvia lied to the police and attempted to help Crawford
rather than implicate him, and Crawford's inconsistent statements
suggested untrustworthiness. 5 90 Thus, the court of appeals in Craw-
ford determined Sylvia's statements failed the nine-factor test for reli-
ability and failed to satisfy the Confrontation Clause. 59 1 Therefore,
the nine-factor test for assessing reliability was a sufficient indicator
of trustworthiness and provided that Sylvia's statements were unreli-
able, as did the Crawford Court. 59 2

The Crawford Court determined the Roberts test was unpredict-
able and inconsistent, yet Sylvia's statements were unreliable accord-
ing to the Roberts test because Sylvia's statements lacked indicia of
reliability.593 Sylvia's statements lacked adequate indicia of reliabil-
ity because Sylvia's statements did not fall within a firmly rooted
hearsay exception and lacked particularized guarantees of trustwor-
thiness, according to the Roberts test.59 4 Admission of Sylvia's state-
ments violated the Confrontation Clause because Sylvia's statements
did not comport with the constitutional equivalent of cross-examina-
tion, and this result was not inconsistent or unpredictable under any
factors used to gauge Roberts indicia of reliability.59 5 Application of
the Roberts test to Crawford demonstrates that Sylvia's statements
lacked the trustworthiness and reliability required by the Sixth
Amendment, the same determination the Crawford Court achieved,
thus proving the Roberts test was workable and sufficient for gauging
admissibility and producing the same result as in Crawford.596

iii. Under Wright, Sylvia's Statements Were Also Inadmissible

Alternatively, Sylvia's statements were inadmissible under appli-
cation of the Wright Court's decision regarding the admissibility of
hearsay evidence. 59 7 According to the Wright Court, hearsay evidence
was required to be inherently reliable without the use of corroborating

588. Id.
589. Id. at *15-*16.
590. Id. at *16.
591. Id.
592. See supra notes 551-591 and accompanying text.
593. Crawford, 124 S. Ct. at 1372-73.
594. See supra notes 534-593 and accompanying text.
595. See supra notes 551-593 and accompanying text.
596. See supra notes 534-595 and accompanying text.
597. See infra notes 598-619 and accompanying text.
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evidence to support truthfulness. 598 The Crawford concurrence noted
the Supreme Court of Washington applied unnecessary, decisive
weight to the interlocking statements determination where deference
to Wright would have been sufficient. 59 9 Application of Crawford to
Roberts and its progeny revealed that the Roberts test was workable
and sufficient for gauging admissibility. 60 0 The Crawford Court only
had to rely on Wright to attain the same result they achieved by over-
ruling Roberts and discarding a workable test.60 1

In Wright, Jambura used leading questions to interview Younger
daughter concerning Younger daughter's relationship with Giles. 60 2

Jambura's examination of Younger daughter revealed injuries consis-
tent with sexual abuse. 60 3 Jambura testified at trial concerning
Younger daughter's answers to his questions during the examina-
tion.6 0 4 The Court determined Younger daughter's statements to
Jambura's questions lacked particularized guarantees of trustworthi-
ness because Jambura used leading questions and had a preconceived
notion about what Younger daughter's statements would contain. 60 5

The State argued that a finding of particularized guarantees of
trustworthiness required an evaluation of the totality of the circum-
stances and consideration of other evidence at trial corroborating a
statement.60 6 The Court accepted that relevant circumstances sur-
rounding the making of a statement required evaluation, but the
Court maintained its rejection of the "interlock" theory between cor-
roborative physical evidence and statements. 60 7 The Court stated
danger existed that a jury would mistakenly rely on partial corrobora-
tion to find an entire statement trustworthy.60 8 The Court decided a
statement admissible under the Sixth Amendment Confrontation

598. Wright, 497 U.S. at 822.
599. Crawford, 124 S. Ct. at 1378 (Rehnquist, J., concurring).
600. See supra notes 518-596 and accompanying text.
601. See infra notes 602-619 and accompanying text.
602. Wright, 775 P.2d at 1227 (establishing that Jambura's questions were leading);

Wright, 497 U.S. at 810-11 (Dr. Jambura asked Younger daughter, "Do you play with
daddy? Does daddy play with you? Does daddy touch you with his pee-pee? Do you touch
his pee-pee?" ).

603. State v. Giles, 772 P.2d 191, 192 (Idaho 1989), affd in part, dismissed in part,
877 P.2d 365 (Idaho 1994), cert. denied, 513 U.S. 1130 (1995). Dr. Jambura's examina-
tion revealed "redness and bruises in the early stages of healing on the inner surface of
the labium majora and the labium minora and some scarring on the back portion of the
vagina. The healing area around the vagina was inflamed and swollen. Dr. Jambura
explained that it is very difficult to bruise the labium minora and the bruising on the
surfaces of both labia suggested that forcible contact was made with the inner genital
area." Id.

604. Wright, 497 U.S. at 809-10.
605. Id. at 813.
606. Id. at 819.
607. Id. at 819, 824 (citing Lee v. Illinois, 476 U.S. 530, 545-46 (1986)).
608. Id. at 824.
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Clause was required to be inherently trustworthy without bootstrap-
ping on corroborating evidence to prove the truthfulness of the
statement.

60 9

Similar to Younger daughter in Wright, Sylvia was asked leading
questions concerning the assault. 6 10 Specifically, Sylvia's interrogator
asked, "after the assault?" in response to Sylvia's statement that Lee
pulled something out of his pocket.6 1 1 However, Crawford's statement
indicated Crawford stabbed Lee in self-defense. 6 12 The State argued
Sylvia's statements were admissible because her second statement in-
terlocked with Crawford's second statement. 6 13 The Supreme Court
of Washington accepted the State's interlocking argument reasoning
that absence of a definitive statement regarding clear presence of a
weapon in both Sylvia and Crawford's statements caused the state-
ments to interlock and become reliable. 6 14 The Supreme Court of
Washington decided an interlocking statement was as reliable as the
nine-factor test employed by the Washington courts.6 15

However, under Wright, Sylvia' statement was required to be in-
herently reliable without the support of corroborating evidence. 6 16

Despite the ambiguous nature of both Sylvia and Crawford's state-
ments, the Wright Court had abandoned the interlocking theory in
favor of particularized guarantees of trustworthiness. 6 17 Thus, under
Wright, Sylvia's statement was not reliable because it relied on Craw-
ford's statement to prove admissibility. 6 18 The Crawford Court deter-
mined Sylvia's statement was not reliable because the interlocking
argument failed, but the Wright Court already provided that a state-
ment was required to be inherently trustworthy rather than relying
on corroborating evidence for truthfulness. 619

609. Id. at 822-23.
610. Compare Wright, 497 U.S. at 812-13 (establishing Jambura interviewed

Younger daughter using leading questions), with Crawford, 124 S. Ct. at 1372 (estab-
lishing the police detectives asked Sylvia leading questions).

611. Crawford, 54 P.3d at 663.
612. Id. at 658.
613. Id. at 663 n.6
614. Crawford, 124 S. Ct. at 1358-59.
615. Crawford, 54 P.3d at 663.
616. Wright, 497 U.S. at 822.
617. See supra notes 383-389, 606-609 and accompanying text.
618. See supra notes 597-617 and accompanying text.
619. See supra notes 597-618 and accompanying text.
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B. THE FRAMERS DID NOT INTEND TO EXCLUDE AN ENTIRE

CATEGORY OF EVIDENCE WHEN THEY DRAFTED THE

CONFRONTATION CLAUSE

The Drafters of the Sixth Amendment did not intend to exclude
an entire category of evidence when they developed the Confrontation
Clause.6 20 The Crawford Court stated the Drafters intended to pre-
vent the admission of testimonial hearsay at trial.62 1 The Crawford
Court determined the Drafter's intended for confrontation to be the
only measure of reliability.6 2 2 In Roberts, Justice Blackmun acknowl-
edged the Framers' desired that the Sixth Amendment include face-to-
face accusation.6 23 However, the concurrence in Crawford main-
tained the Framers were concerned about statements made under
oath, not testimonial statements. 624 Thus, the concurrence reasoned
the Framers concerns rested largely on sworn affidavits and deposi-
tions, not the broad category of testimonial hearsay as the majority
maintained.

62 5

The Crawford Court declared the law concerning confrontation
had been settled since 1696.626 Unlike the majority in Crawford, the
concurrence maintained exceptions to the general rule of exclusion ex-
isted at common-law. 6 27 Additionally, the Roberts Court noted the
right to confrontation required consideration for public policy and the
need to develop evidence. 6 28 The Crawford concurrence determined
the law of evidence was unsettled during the Framers time period and
it was unlikely the Framers intended to create a firm rule regarding
the admissibility of evidence. 6 29

The concurrence stated the purpose of cross-examination was to
flesh out the truth, and the Confrontation Clause required rigorous
testing to ensure reliability.6 30 However, the concurrence determined
some statements were free from the risk of inaccuracy and untrust-
worthiness and cross-examination of such statements was superflu-
ous. 63 1 The Roberts Court noted evidence admitted under hearsay

620. See infra notes 621-644 and accompanying text.
621. Crawford, 124 S. Ct at 1365, 1370.
622. Id.
623. Roberts, 448 U.S. at 65.
624. Crawford, 124 S. Ct. at 1375 (Rehnquist, J., concurring).
625. Id. (Rehnquist, J., concurring).
626. Id. at 1366 n.5.
627. Compare Crawford, 124 S. Ct. at 1366, with Crawford, 124 S. Ct. at 1377

(Rehnquist, J., concurring).
628. Roberts, 448 U.S.at 64.
629. Crawford, 124 S. Ct. at 1377 (Rehnquist, J., concurring).
630. Id. (Rehnquist, J., concurring).
631. Id. (Rehnquist, J., concurring) (citing 5 J. WIGMORE, EVIDENCE § 1420, at 251

(J. Chadbourn rev. 1974)).
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exceptions that met the indicia of reliability requirement was consti-
tutionally protected.63 2 In Lilly, Justice Thomas and Chief Justice
Rehnquist stated a complete ban on the use of accomplice statements
strayed from the original purpose of the Confrontation Clause and
hindered jurisprudence by prohibiting review of trial court decisions
excluding accomplice statements. 63 3 The Crawford concurrence criti-
cized the majority's creation of an immutable category of inadmissible
evidence because excluded evidence undermined the purpose of uncov-
ering truth at trial.6 34

Additionally, the Crawford concurrence noted that at common
law, hearsay alone was insufficient to support a conviction. 63 5 The
concurrence stated ex parte affidavits and depositions were generally
excluded at common law, but even that rule was not universal. 6 36 The
concurrence listed examples of exceptions that existed at common law
as proof that the Framers did not intend to create a "cut-and-dried
rule" regarding admissibility of out-of-court-statements. 6 37 Because
the rules regarding admissibility of testimonial statements were still
under development at the time the Framers drafted the Sixth Amend-
ment, the concurrence questioned the majority's adherence to an abso-
lute rule prohibiting testimonial statements absent cross-
examination. 638 Thus, the Framers did not intend to categorically ex-
clude the admission of out-of-court statements by an unavailable de-
clarant absent cross-examination. 6 39

In Crawford, the Supreme Court determined the Sixth Amend-
ment Framers were largely concerned with the admission of testimo-
nial hearsay.6 40 The Crawford concurrence correctly determined that
some statements comported with the constitutional protection af-
forded by cross-examination. 64 1 However, the Crawford Court inter-
preted history to exclude all testimonial hearsay, making
confrontation the only method for gauging admissibility. 64 2 The
Crawford majority failed to acknowledge that the law regarding testi-

632. Roberts, 448 U.S. at 66 (citing Mattox v. United States, 156 U.S. 237, 237
(1895)).

633. Lilly, 527 U.S. at 143-44 (Thomas, J. concurring).
634. Crawford, 124 S. Ct. at 1378 (Rehnquist, J., concurring).
635. Id. at 1375 n.1 (Rehnquist, J., concurring).
636. Id. at 1376 (Rehnquist, J., concurring).
637. Id. (Rehnquist, J., concurring). Statements made while procuring medical ser-

vices and dying declarations were examples of exceptions at common law to the confron-
tation rule. Id. (Rehnquist, J., concurring) (citing Kirby v. United States, 174 U.S. 47,
54-57 (1899)).

638. Id. at 1377 (Rehnquist, J., concurring).
639. See supra notes 620-638 and accompanying text.
640. Crawford, 124 S. Ct. at 1365.
641. See supra notes 626-634 and accompanying text.
642. See supra notes 621-626 and accompanying text.
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monial hearsay was still developing and exceptions from confrontation
already existed at common law.64 3 Therefore, the Crawford Court in-
correctly excluded an entire category of evidence by failing to acknowl-
edge history and the Framers' intent to ensure reliability through
means other than cross-examination. 6 44

CONCLUSION

In Crawford v. Washington,64 5 the United States Supreme Court
determined Sylvia Crawford's statements were inadmissible because
she had not been cross-examined pursuant to the Confrontation
Clause.6 4 6 In doing so, the Court abandoned the Ohio v. Roberts64 7

test for gauging admissibility of hearsay statements by an unavailable
declarant. 648 The Crawford Court maintained confrontation was the
only constitutional method for assessing reliability of testimonial
statements. 64 9 Yet, the Court failed to define "testimonial," choosing
to define the term in the future.6 50 The Crawford concurrence criti-
cized the majority for distinguishing between non-testimonial and tes-
timonial hearsay because common law was not concerned with the
distinction.6 5 1 The concurrence maintained deference to Idaho v.
Wright6 52 would have achieved the same result the majority reached
without overruling Roberts.6 53

The Crawford Court wrongfully abandoned the Roberts test be-
cause the Roberts test applied achieved the same conclusion the ma-
jority produced: Sylvia's statements were unreliable and therefore,
inadmissible.6 54 Additionally, Idaho v. Wright continues the Roberts
analysis and provides that Sylvia's statements were inadmissible be-
cause Sylvia's statements were not inherently trustworthy and could
not be proven trustworthy by corroborating evidence. 65 5 Further,

643. See supra notes 626-629, 635-639 and accompanying text.
644. See supra notes 620-643 and accompanying text.
645. 124 S. Ct. 1354 (2004).
646. Crawford v. Washington, 124 S. Ct. 1354, 1374 (2004).
647. 448 U.S. 56, 66 (1980).
648. Crawford, 124 S. Ct. at 1374 (Rehnquist, J., concurring) (establishing the

Crawford Court overruled Ohio v. Roberts); Ohio v. Roberts, 448 U.S. 56, 66 (1980) (es-
tablishing the test for admission of out-of-court statements as long as the statement
offers adequate indicia of reliability. Falling within a firmly rooted hearsay exception or
bearing particularized guarantees of trustworthiness satisfies the standard of adequate
indicia of reliability.)

649. Crawford, 124 S. Ct. at 1374.
650. Id. at 1374 (Rehnquist, J., concurring).
651. Id. (Rehnquist, J., concurring).
652. 497 U.S. 805 (1990).
653. Crawford, 124 S. Ct. at 1378 (Rehnquist, J., concurring).
654. See supra notes 518-596 and accompanying text.
655. See supra notes 597-619 and accompanying text.
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Lilly v. Virginia6 56 supports the Roberts test and produces the conclu-
sion that Sylvia's statements lacked adequate indicia of reliability be-
cause Sylvia's statement did not fall within a firmly rooted hearsay
exception. 65 7 The drafters of the Sixth Amendment did not intend for
the Confrontation Clause to exclude admission of testimonial hearsay
absent cross-examination. 65 8 Rather, the Sixth Amendment is silent
as to the distinction between testimonial and non-testimonial state-
ments.6 59 Thus, the Crawford Court mistakenly abandoned the Rob-
erts test because the test applied to Crawford and produced the same
result the majority achieved without overruling a line of cases.6 60

Therefore, the Roberts test was workable and produced the conclusion
that Sylvia's statements lacked the reliability necessary to comport
with the Confrontation Clause. 6 6 1

Crawford exhibits a trend toward limiting judicial discretion and
attempting to define the rules applicable to testimonial hearsay state-
ments of an unavailable witness. The problem with Crawford's blan-
ket rule prohibiting admission of testimonial hearsay absent cross-
examination is the questions that arise regarding Roberts. The
Court's scathing review of Roberts suggest the Court's willingness to
abaxndon Roberts altogether. Indeed, the concurrence dissents from
the majority's decision to overrule Roberts.66 2 Yet, the Court is silent
at to whether Roberts continues to apply to non-testimonial hearsay.
The Court is vague in its attempts to dismiss defining "testimonial"
for another day. As the concurrence notes, such little guidance "casts
a mantle of uncertainty over future criminal trials."6 6 3 Additionally,
the concurrence provides that the Court has never drawn the distinc-
tion between non-testimonial and testimonial before.66 4 Crawford
fails to provide meaningful analysis as to why categorical exclusion of
testimonial hearsay is required now, instead of fourteen years ago

656. 527 U.S. 116 (1999).
657. See supra notes 555-571 and accompanying text.
658. See supra notes 620-644and accompanying text.
659. U.S. CONST. amend. VI. The Sixth Amendment states:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defense.

U.S. CONST. amend. VI. See also supra notes 624, 651 and accompanying text.
660. See supra notes 518-659 and accompanying text.
661. See supra notes 518-660 and accompanying text.
662. Crawford, 124 S. Ct. at 1374 (Rehnquist, J., concurring)
663. Id. at 1374 (Rehnquist, J., concurring).
664. Id. at 1376 (Rehnquist, J., concurring).
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when the Supreme Court established the Roberts test for admissibility
of hearsay statements.

Therefore, Crawford stands for the Court's determination that
prior cases including Roberts lacked the procedural and substantive
knowledge to properly evaluate the Sixth Amendment's desire to cate-
gorically exclude testimonial hearsay. Such a result is illogical how-
ever, because the concurrence notes that the law during the framers
time was unsettled and they likely did not intend to create such cut-
and-dried rules regarding hearsay admissibility while their own law
was still being developed. 6 65 Thus, Crawford abandoned a workable
test in favor of one interpretation of Sixth Amendment history. The
Roberts test can still fully operate with respect for the Confrontation
Clause because the test seeks to achieve the reliability inherent in the
Sixth Amendment. An interpretation of Crawford that allows Roberts
to be operational for at least non-testimonial statements is preferable
to the silence and delayed interpretation of Crawford.

Amber Allred Furbee - '06

665. Id. at 1377 (Rehnquist, J., concurring).
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