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MISAPPLICATION OF PRECEDENT: THE UNITED
STATES SUPREME COURT IGNORES THE

OVERBREADTH OF THE ADA BY ABROGATING
STATE SOVEREIGNTY IN TENNESSEE v. LANE

INTRODUCTION

The Eleventh Amendment to the United States Constitution re-
stricts the judiciary's power over the states by limiting the abilities of
a citizen of one state to bring a lawsuit against another state.' The
United States Supreme Court has interpreted this prohibition to in-
clude lawsuits a citizen has brought against his or her own state.2

However, Congress has the power to abrogate the states' immunity
provided by the Eleventh Amendment through legislative actions.3

The Supreme Court has decided that for Congress to effectively revoke
the states' immunity, Congress must first clearly express its intent,
and then it must enact legislation pursuant to a valid constitutional
authority.4 The Supreme Court has also determined a valid constitu-
tional authority must come from § 5 of the Fourteenth Amendment to
the Constitution, which gives Congress authority to enact appropriate
legislation to enforce Fourteenth Amendment rights.5 In recent years,
the Court's decisions with respect to these issues have turned on
whether Congress had authority to enact such enforcing legislation. 6

In Tennessee v. Lane,7 George Lane ("Lane"), a paraplegic, ap-
peared at a hearing on the second floor of a Tennessee courthouse to
answer criminal charges the State of Tennessee brought against him.8

Because the courthouse did not have an elevator, Lane crawled up the
stairs to his hearing.9 In Lane's return trip to the courthouse for a
hearing, he refused to crawl up the stairs and rejected accommodation
from the court.10 Therefore, police officers arrested him for failing to
appear.1 1 Lane sued the State of Tennessee, as well as several Ten-
nessee counties, for violating Title II of the Americans with Disabili-

1. U.S. CONST. amend. XI.
2. Tennessee v. Lane, 124 S. Ct. 1978, 1985 (2004) (citing Bd. of Trustees of the

Univ. of Ala. v. Garrett, 531 U.S. 356, 363 (2001); Kimel v. Florida Bd. of Regents, 528
U.S. 62, 72-73 (2000)).

3. Lane, 124 S. Ct. at 1985.
4. Id. (citing Kimel, 528 U.S. at 73).
5. Id. (citing Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976)).
6. See infra notes 154-288 and accompanying text.
7. 124 S. Ct. 1978 (2004).
8. Lane, 124 S. Ct. at 1982.
9. Id.

10. Id. at 1983.
11. Id.
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ties Act ("ADA"), which provides a disabled person shall not be
excluded from any services, activities, or programs a public entity pro-
vides.12 The United States Supreme Court stated Congress had the
power to revoke the states' sovereign immunity granted by the Elev-
enth Amendment. 13 The Lane Court stated for Congress to properly
abrogate such immunity it must state its intent to do so and use valid
authority based on the Constitution.' 4 The Court noted Congress' au-
thority must come from its enforcing power of section 5 of the Four-
teenth Amendment. 15 The Court also explained Congress could enact
reasonable prophylactic legislation, but the legislation it passes must
be appropriate in relation to the evil the remedy was trying to pre-
vent. 16 Ultimately, the Court in Lane concluded Congress validly en-
acted Title II of the ADA because this legislation was appropriate to
enforce the rights of the Fourteenth Amendment. 17

This Note will discuss the Lane Court's erroneous determination
that Title II of the ADA was appropriate legislation under section 5 of
the Fourteenth Amendment.' 8 This Note will begin by reviewing the
facts and holding of Lane.'9 Next, this Note will examine federal stat-
utes and cases detailing what Title II of the ADA provides and how
the Supreme Court has determined appropriate legislation. 20 Finally,
this Note will analyze the Supreme Court's decision in Lane and will
present three arguments. 2 1 First, this Note will show the Supreme
Court incorrectly expanded Lane's claim to include the Due Process
Clause of the Fourteenth Amendment. 2 2 Second, this Note will
demonstrate the Supreme Court, by asserting widespread unconstitu-
tional disability discrimination, misinterpreted Congress' legislative
findings. 23 Finally, this Note will reveal the Supreme Court incor-
rectly validated Title II of the ADA because this legislation was over-
broad in scope.2 4 This Note will conclude Congress did not properly
abrogate the states' Eleventh Amendment immunity in enacting Title
II of the ADA.2 5

12. Id. at 1982.
13. Id. at 1985.
14. Id.
15. Id. (citing Fitzpatrick, 427 U.S. at 456).
16. Id.
17. Id. at 1994.
18. See infra notes 290-490 and accompanying text.
19. See infra notes 26-133 and accompanying text.
20. See infra notes 134-288 and accompanying text.
21. See infra notes 290-490 and accompanying text.
22. See infra notes 303-79 and accompanying text.
23. See infra notes 380-442 and accompanying text.
24. See infra notes 443-90 and accompanying text.
25. See infra notes 347-53, 376-79, 437-42, 483-90 and accompanying text.
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FACTS AND HOLDING

In the fall of 1996, the State of Tennessee filed criminal charges
against George Lane ("Lane"), who could not walk as a result of severe
injuries he suffered in a car accident. 2 6 Lane appeared, as required by
law, in a Tennessee courthouse to respond to the charges. 2 7 His crimi-
nal proceedings took place in a courtroom on the second floor of the
courthouse, and Lane crawled up the stairs to appear at his hearing
because the courthouse did not have an elevator. 28 Lane returned for
a second hearing, but he refused to crawl up the stairs and refused
any assistance from officers of the court who offered to carry him to
his hearing.29 Consequently, court officers arrested Lane for failing to
appear at his hearing and placed Lane in jail.30 Lane hired an attor-
ney after his release but still refused to attend his subsequent hear-
ings; rather, he waited on the first floor of the courthouse while his
attorney relayed any relevant information to and from the hearing.3 1

There was no evidence that Lane requested either an accessible loca-
tion for his hearing or assistance to get to the courtroom. 3 2 Further-
more, Lane refused assistance from the court officers, who offered to
carry him to subsequent hearings. 3 3 Additionally, the court held
Lane's preliminary hearing in the library of the courthouse, a part of
the building fully accessible to disabled persons. 34

In August 1998, Lane filed a lawsuit in the United States District
Court for the Middle District of Tennessee in August 1998 against the
State of Tennessee along with several Tennessee Counties (collec-
tively referred to as the "State") alleging violations of Title II of the
Americans with Disabilities Act ("ADA"). 35 Lane claimed the State
deprived him of his right of access to the court system and sought
damages as well as equitable relief.36 The State moved to dismiss,
claiming the Eleventh Amendment barred Lane's suit.3 7 The district
court rejected the State's motion without issuing an opinion, and the
State appealed to the United States Court of Appeals for the Sixth
Circuit.38 The State's appeal was based on the collateral order doc-

26. Private Respondents' Brief at 4, Tennessee v. Lane, 124 S. Ct. 1978 (2004) (No.
02-1667).

27. Lane, 124 S. Ct. at 1982.
28. Id. at 1982-83.
29. Id. at 1983.
30. Id.
31. Petitioner's Brief at 7, Tennessee v. Lane, 124 S. Ct. 1978 (2004) (No. 02-1667).
32. Id.
33. Lane, 124 S. Ct. at 1983.
34. Petitioner's Brief at 7, Lane, (No. 02-1667).
35. Lane, 124 S. Ct. at 1982; Lane v. Tennessee, 315 F.3d 680 (2003).
36. Lane, 124 S. Ct. at 1982-83.
37. Id. at 1983.
38. Id.
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trine, which allowed state entities to appeal a lower court's decision
denying Eleventh Amendment immunity.3 9 Following the State's ap-
peal, the United States filed a motion to intervene in order to defend
Title II of the ADA, claiming it validly abrogated the states' Eleventh
Amendment immunity.40 On April 28, 2000, the United States Court
of Appeals for the Sixth Circuit held the appeal in abeyance while the
United States Supreme Court was still deciding Board of Trustees of
University of Alabama v. Garrett,4 1 a case involving an ADA viola-
tion.42 The Garrett Court concluded Title I violations of the ADA did
not allow lawsuits against states when plaintiffs were seeking money
damages, but the Court was silent on Title II actions. 43

After the Court's decision in Garrett, the Sixth Circuit heard ar-
guments for a Title II action in Popovich v. Cuyahoga County Court,44

in which a hearing-impaired man sued the State of Ohio for failing to
accommodate his impairment in a child custody proceeding. 45 The Po-
povich court allowed the case to continue despite the State of Ohio's
claim that it had Eleventh Amendment immunity.4 6 The court in Po-
povich reasoned Garrett barred private ADA claims against states
where the claim was grounded in equal protection. 47 However, the
Popovich court determined Garrett did not apply to claims based on
principles of due process. 48

The Sixth Circuit, guided by its ruling in Popovich, denied the
State's motion to dismiss because the basis of Lane's claim was a dep-
rivation of his due process rights. 49 The Sixth Circuit granted the
State's petition for a rehearing.50 The State argued Lane's complaint
did not allege any violation of due process, which would leave the
State immune from suit because of the Eleventh Amendment.5 1 Lane,

39. Id. at 1983 n.1 (citing Puerto Rico Aqueduct and Sewer Auth. v. Metcalf &
Eddy, Inc., 506 U.S. 139, 147 (1993)).

40. Id. at 1983.
41. 531 U.S. 356 (2001).
42. Lane, 124 S. Ct. at 1983.
43. Id. (citing Bd. of Trustees of the Univ. of Ala. v. Garrett, 531 U.S. 356, 360 n.1

(2001)).
44. 276 F.3d 808 (6th Cir. 2002).
45. Lane, 124 S. Ct. at 1983 (citing Popovich v. Cuyahoga County Court, 276 F.3d

808 (6th Cir. 2002)).
46. Id.
47. Id.
48. Id. (citing Popovich, 276 F.3d at 811-16). In a concurring opinion, a justice

asserted Title II abrogated states' immunity under both equal protection and due pro-
cess principles; however, the dissent stated Title II did not validly abrogate states' sov-
ereign immunity under any circumstances. Id. (citing Popovich, 276 F.3d at 818, 821).

49. Id. at 1983.
50. Lane, 315 F.3d at 682.
51. Id.
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however, alleged he was deprived of his due process rights because he
was denied access to the courts.5 2

On January 10, 2003, the Sixth Circuit issued an amended opin-
ion, which stated Title II of the ADA abrogated the State's immunity
under the Eleventh Amendment when private individuals filed due
process claims. 53 The Sixth Circuit continued by discussing how other
jurisdictions have decided access to the courts was a due process right
under the Fourteenth Amendment. 54 The court stated Title II of the
ADA was enacted because "physical barriers in government buildings,
including courthouses and in the courtrooms themselves, have had the
effect of denying disabled people the opportunity to access vital ser-
vices and to exercise fundamental rights guaranteed by the Due Pro-
cess Clause."5 5 Acknowledging the court's ruling in Popovich
guaranteed enforcement of the rights of those with disabilities, the
court declared Congress could demand states to consider the Constitu-
tional right at hand and the consequences that would occur for not
accommodating the disabled.56 The court expressed the need for this
legislation in order to prevent states from placing undue burdens on
the Constitutional rights of those with disabilities. 57 Thus, the Sixth
Circuit affirmed the district court's denial of the State's motion to dis-
miss and remanded the case to the district court. 58

The State appealed the decision of the Sixth Circuit to the United
States Supreme Court, which granted certiorari. 5 9 The Court heard
arguments in order to consider whether Congress overstepped its
power in passing Title II of the ADA based on § 5 of the Fourteenth
Amendment. 60 The Supreme Court affirmed the Sixth Circuit's deci-
sion to deny the State's motion to dismiss, concluding Congress prop-
erly exercised its § 5 authority to enforce Fourteenth Amendment
rights. 6 1

52. Id. at 683.
53. Id. at 680, 682.
54. Id. at 682 (citing Faretta v. California, 422 U.S. 806, 819 n.15 (1975) (stating

that "an accused has a right to be present at all stages of the trial where his absence
might frustrate the fairness of the proceedings"); Helminski v. Ayerst Labs., 766 F.2d
208, 213 (6th Cir. 1985), cert. denied, 474 U.S. 981 (1985) (providing that parties in civil
suits have the right to meaningfully participate in the litigation); Groppi v. Leslie, 404
U.S. 496, 502 (1972) (stating that failure to appear in court does not warrant sanctions
unless due process has been accorded)).

55. Id. at 682.
56. Id. (citing Popovich, 276 F.3d at 815-16).
57. Id. at 682-83.
58. Id. at 683.
59. Lane, 124 S. Ct. at 1984.
60. Id. at 1982.
61. Id. at 1984, 1994.
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Justice John Paul Stevens issued the majority opinion and began
the Court's analysis by referring to investigative reports put forth by
Congress outlining a history of unequal treatment of disabled individ-
uals due to physical characteristics they were unable to control. 6 2 The
Court stated Congress had the power to enforce the Fourteenth
Amendment through enactment of Title II because Title II prohibited
discrimination against disabled persons in public services, activities,
and programs. 63 The Court stated a disabled person was qualified
under Title II if the person was normally eligible to receive or partici-
pate in the services and programs a public entity provides. 64 Further-
more, the Court stated Title II provided a remedy whereby private
citizens could bring an action to seek money damages.6 5

Next, the Court explained that while the Eleventh Amendment
granted immunity to the states for a lawsuit brought by a citizen
against the state, Congress had the ability to revoke that immunity.66

The Court declared there were two questions to resolve in determining
whether Congress effectively abrogated the states' immunity.6 7 First,
the Court needed to ascertain whether Congress expressed in unam-
biguous terms its intent to abrogate a state's immunity with respect to
Lane's asserted claim.68 Second, the Court must evaluate whether
Congress' actions were founded on authority given to it by the United
States Constitution. 69

Addressing the first question, Justice Stevens quoted from the
relevant statute, 42 U.S.C. § 12202, which provides states shall not
have Eleventh Amendment immunity when citizens filed lawsuits
against the state for violating Title II of the ADA. 70 The Court stated

62. Id. at 1982, 1984 (citing 42 U.S.C. § 12101 (a) (7) (2000)).
63. Id. at 1984. Title I of the ADA forbids discrimination in the employment set-

ting, whereas Title III covers public accommodations. Id.
64. Lane, 124 S. Ct. at 1984 (citing 42 U.S.C. § 12131 (2) (2000)).
65. Id. at 1984-85.
66. Id. at 1985. The Eleventh Amendment reads a State is immune from "any suit

in law or equity, commenced or prosecuted . . . by Citizens of another State." U.S.
CONST. amend. XIV. However, the Court has held on other occasions that the Eleventh
Amendment immunity also applies to citizens who bring unconsented suits against
their own State. Lane, 124 S. Ct. at 1985 (citing Garrett, 531 U.S. at 363; and Kimel v.
Florida Bd. of Regents, 528 U.S. 62, 72-73 (2000)).

67. Lane, 124 S. Ct. at 1985 (citing Kimel, 528 U.S. at 73).
68. Id.
69. Id.
70. Id. (citing 42 U.S.C. § 12202 (2000)). The full text of 42 U.S.C. § 12202 states:
A State shall not be immune under the eleventh amendment to the Constitu-
tion of the United States from an action in Federal or State court of competent
jurisdiction for a violation of this chapter. In any action against a State for a
violation of the requirements of this chapter, remedies (including remedies
both at law and in equity) are available for such a violation to the same extent
as such remedies are available for such a violation in an action against any
public or private entity other than a State.

[Vol. 381070
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the parties did not dispute whether Congress showed the necessary
intent to abrogate states' immunity; but the question here was
whether Congress had the authority to give force to its intent.7 1

The Court, in answering the second question, stated § 5 of the
Fourteenth Amendment gave power to Congress to enforce the sub-
stantive rights of that Amendment. 72 The Court further stated when
Congress used the power granted under § 5, it could abrogate the
Eleventh Amendment immunity of the states.7 3 The Court then ad-
mitted Congress' enforcement power was a "broad power indeed."7 4

Additionally, the Court asserted § 5 gave Congress the ability to enact
prophylactic legislation for the purposes of deterring or preventing un-
constitutional conduct. 75

However, the Court noted Congress' power was limited under
§ 5.76 The Court recognized that while Congress had broad power to
devise corrective measures to prevent unconstitutional actions, the
measures employed could not substantively change the law. 77 Recog-
nizing a fine line between suitable corrective legislation and substan-
tive changes to the law, the Court asserted it had previously developed
a test to examine whether a particular piece of legislation was valid. 78

The Court stated legislation under § 5 was valid when the injury Con-
gress was attempting to prevent or correct had a congruent and pro-
portional relationship with the means applied by Congress. 79 The
Lane Court noted its prior ruling in Florida Prepaid Postsecondary
Education Expense Board v. College Savings Bank8 0 had further char-
acterized the congruence and proportionality test.8 ' Citing Florida
Prepaid, the Court in Lane stated an act passed by Congress to rem-
edy patent infringement was invalid because the legislation provided
uniformity among the states regarding how they corrected patent in-
fringement and did not enforce rights of the Fourteenth Amend-
ment.8 2 The Lane Court had also applied the congruence and
proportionality test in Garrett to conclude Congress overstepped its
§ 5 power when it passed Title I of the ADA in order to enforce the

42 U.S.C. § 12202.
71. Lane, 124 S. Ct. at 1985.
72. Id. See also U.S. CONST. amend. XIV, § 5.
73. Lane, 124 S. Ct. at 1985 (citing Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976)).
74. Id. (quoting Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 732 (1982)).
75. Id.
76. Id. at 1986.
77. Id. (citing Boerne, 521 U.S. at 519).
78. Id. (citing Boerne, 521 U.S. at 520).
79. Id.
80. 527 U.S. 627 (1999).
81. Lane, 124 S. Ct. at 1987.
82. Id. (citing Florida Prepaid Postsecondary Ed. Expense Bd. v. College Savings

Bank, 527 U.S. 627, 647-48 (1999)).
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prevention of discrimination in the public workplace against those
with disabilities.8 3 The Lane Court noted the Courts in both Garrett
and Florida Prepaid had sided with the public entity because there
was not an adequate history of constitutional violations to support
Congress' attempt at prophylactic § 5 legislation.84

Recognizing the differences between Title I and Title II, the Court
then applied the congruence and proportionality test to Title II in
Lane.8 5 In the first step of the test, the Court sought to determine the
constitutional rights Congress was trying to enforce under Title 11.86

The Court decided Title II was attempting to enforce the prohibition of
discrimination based on disability, as well as other constitutional
rights such as the right of access to the courts.8 7 Next, the Court
stated it must examine the relevant history of the ADA in order to
judge whether Congress exercised valid § 5 power in Title II to enforce
these rights.8 8 The Court stated there was a history of general dis-
crimination based on disabilities; therefore, Congress passed Title II
in order to address these harms.8 9 The Court referred to a report
before Congress that showed around seventy-six percent of services or
programs provided by a public entity and located in buildings owned
by the State were inaccessible to disabled persons.90

Finally, the Court analyzed whether the provisions in Title II
were suitable answers to the history of unequal treatment the Court
had identified. 91 The Court stated in order to enforce a wide range of
constitutional rights, Title II reached a broad spectrum of official con-
duct. 92 While the State argued the breadth of Title II was reason for
its invalidation by the Court, the Court stated the question presented
was not whether Title II was too broad but whether § 5 gave Congress
the power to enforce the right of access to the courts. 93 Again, the

83. Id. (citing Garrett, 531 U.S. at 368, 374).
84. Id. (citing Florida Prepaid, 527 U.S. at 647-48; Garrett, 531 U.S. at 368, 374).
85. Id. at 1988.
86. Id. (citing Garrett, 531 U.S. at 365).
87. Id.
88. Id.
89. Id. at 1989 (citing Youngberg v. Romeo, 457 U.S. 307 (1982) (involving the neg-

lect and abuse of patients at state mental hospital); Cleburne v. Cleburne Living Ctr.,
Inc., 473 U.S. 432 (1985) (involving illogical discrimination in zoning matters)). How-
ever, the Court only included three examples of due process violations. Id. (citing Ferrell
v. Estelle, 568 F.2d 1128, 1132-33 (5th Cir. 1978), opinion withdrawn as moot, 573 F.2d
867 (5th Cir. 1978) (stating hearing impaired criminal defendant was denied interpre-
tive services); State v. Schaim, 600 N.E.2d 661, 672 (1992) (stating a deaf criminal de-
fendant was denied interpretive services); People v. Rivera, 480 N.Y.S.2d 426, 434 (N.Y.
1984) (stating a deaf criminal defendant was denied interpretive services)).

90. Lane, 124 S. Ct. at 1990.
91. Id. at 1992.
92. Id.
93. Id. at 1992, 1993.
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Court acknowledged the remedy chosen by Congress was limited and
focused on Title II's requirement that states make changes that were
reasonable to accommodate those with disabilities. 94 The Court pro-
vided suggestions of reasonable modifications for older buildings
where structural changes would be more difficult, such as relocating
services to a site accessible to disabled persons. 9 5 The Court con-
cluded Title II of the ADA was a valid exercise of congressional au-
thority to protect Fourteenth Amendment rights, including the right
of access to the courts. 96

Justice David Hackett Souter, joined by Justice Ruth Bader Gins-
burg, issued a concurring opinion, stating the expansion of the Court's
enquiry would only emphasize the appropriateness of § 5 legislation. 9 7

In support of his opinion, Justice Souter stated laws once existed per-
mitting the involuntary sterilization of individuals with mental disa-
bilities. 98 Justice Souter also stated other laws were accompanied by
discriminating activities such as the prohibition of disabled persons
"from marrying, from voting, from attending public schools, and even
from appearing in public."9 9 Ultimately, Justice Souter sustained Ti-
tle II to distance the Court from prior judiciary endorsements impos-
ing legal handicaps.' 0 0

Justice Ginsburg, joined by Justices Souter and Stephen G.
Breyer, also issued a concurring opinion, stating the ADA was a mea-
sure to protect equal rights of persons with disabilities. 10 Justice
Ginsburg stated the enactment of the ADA would require accommoda-
tion and not indifference toward disabled persons.10 2 Justice Gins-
burg stated the Court had held states accountable for not providing
disabled persons with proper housing. 0 3 Justice Ginsburg also noted
the ADA furthered the definition of discrimination by stating it could
also occur when states failed to accommodate. 10 4 Justice Ginsburg
further stated because legislators did not want to create legislation
that condemned their own states for failing to maintain constitutional
rights, the courtroom was better suited to create such legislation. 0 5

94. Id. at 1993.
95. Id.
96. Id. at 1994.
97. Id. at 1995.
98. Id. (citing Buck v. Bell, 274 U.S. 200 (1927)).
99. Id.

100. Id.
101. Id. at 1996.
102. Id.
103. Id. (citing Olmstead v. L. C., 527 U.S. 581 (1999)).
104. Id.
105. Id. at 1997.
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Chief Justice William H. Rehnquist, joined by Justices Anthony
M. Kennedy and Clarence Thomas, dissented from the Court's opin-
ion, stating the Eleventh Amendment granted immunity to states
when private citizens filed lawsuits. 10 6 While the dissent agreed with
the Court that Congress adequately authorized such lawsuits against
the states, the dissent did not agree Title II was valid based on § 5 of
the Fourteenth Amendment.' 0 7 The dissent stated Congress had the
power to enact legislation that was more than just a repeat of the
Court's Fourteenth Amendment interpretations.10 8 However, the dis-
sent asserted prophylactic legislation must correct actual constitu-
tional violations and not just seek to redefine the obligations of the
states. 10 9 The dissent stated in order to ensure the Supreme Court
retained the responsibility of defining valid § 5 legislation, the Court
established the congruence and proportionality test. 110 The dissent
argued the Court's application of this test was inconsistent with re-
cent Court rulings."' The dissent stated application of the congru-
ence and proportionality test showed Title II redefined Fourteenth
Amendment rights. 12

The dissent first examined "the scope of the constitutional right at
issue."113 The dissent stated it was difficult to determine which con-
stitutional right was protected under Title II because Title II ap-
peared to enforce rights associated not only with the Equal Protection
Clause but also those associated with the Due Process clause. 114

However, the dissent conceded that because the Court upheld Title II
as applying to the right of access to the courts, the proper examination
was the right to due process.115

Next, the dissent sought to determine whether Congress identi-
fied a history of constitutional violations by the states. 1 6 The dissent
recognized this determination was significant in deciding whether Ti-
tle II was a valid attempt to correct or prevent the states from violat-
ing constitutional rights, or if Title II was an improper attempt to

106. Id. at 1997 (Rehnquist, C.J., dissenting).
107. Id. (Rehnquist, C.J., dissenting).
108. Id. (Rehnquist, C.J., dissenting) (citing Garrett, 531 U.S. at 365).
109. Id. at 1998 (Rehnquist, C.J., dissenting) (citing Hibbs, 538 U.S. at 727-28;

Boerne, 521 U.S. at 525).
110. Id. (Rehnquist, C.J., dissenting).
111. Id. (Rehnquist, C.J., dissenting).
112. Id. (Rehnquist, C.J., dissenting).
113. Id. (Rehnquist, C.J., dissenting) (quoting Garrett, 531 U.S. at 365). The Court

stated identifying the constitutional right at issue was easier in earlier cases because
the earlier cases dealt with a single constitutional right. Id. (Rehnquist, C.J.,
dissenting).

114. Lane, 124 S. Ct. at 1998 (Rehnquist, C.J., dissenting).
115. Id. (Rehnquist, C.J., dissenting).
116. Id. at 1999 (Rehnquist, C.J., dissenting).
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redefine what the constitution protects. 1 17 In support of its argument
for the latter, the dissent maintained the Court focused primarily on
discrimination occurring in society rather than only discussing due
process violations. 118 The dissent asserted if the Court were deliber-
ating whether Title II as a whole was constitutional, the evidence dis-
cussed by the Court would be relevant. 119 The dissent also asserted
the evidence introduced by the Court was improper because it related
to discriminating actions of non-state governments, as opposed to the
states themselves, and the Court had held on numerous occasions
state sovereign immunity under the Eleventh Amendment was a priv-
ilege for the sole benefit of the states. 120

Looking more closely to the case at hand, the dissent stated Con-
gress failed to establish a pattern of states violating the constitutional
right of access to the courts. 12 1 In fact, the dissent argued the legisla-
tive record did not indicate any systematic deprivation of an individ-
ual's right of access to the courts. 12 2 More specifically, the dissent
noted the State did not deprive Lane of his constitutional right be-
cause (1) he attended his initial criminal hearing; (2) his arrest for
failing to appear came as a result of his refusal for any assistance to
get to the courtroom; (3) he attended his preliminary hearing in the
courthouse library that was accessible to disabled persons; and (4) the
court later offered to relocate future proceedings to a nearby court-
house that was accessible to disabled persons. 123

The dissent next argued the Court lacked material evidence that
Congress enacted Title II in response to violations of due process. 12 4

The dissent stated the Court justified its decision by relying primarily
on three elements: a United States Civil Rights Commission Report,
testimony at a House subcommittee hearing, and evidence provided by
the ADA task force. 125 The dissent noted, however, the Civil Rights
Commission's determination only included one conclusory sen-
tence. 126 Additionally, the subcommittee hearing only contained two

117. Id. (Rehnquist, C.J., dissenting).
118. Id. (Rehnquist, C.J., dissenting).
119. Id. (Rehnquist, C.J., dissenting). However, the dissent noted the Court applied

a narrower "as-applied" approach. Id. (Rehnquist, C.J., dissenting).
120. Lane, 124 S. Ct. at 1999 (Rehnquist, C.J., dissenting) (citing Garrett, 531 U.S.

at 368-69; Florida Prepaid, 527 U.S. at 640; Kimel, 528 U.S. at 89).
121. Id. at 2000 (Rehnquist, C.J., dissenting).
122. Id. (Rehnquist, C.J., dissenting).
123. Id. at 2000 n.4 (Rehnquist, C.J., dissenting).
124. Id. at 2001 (Rehnquist, C.J., dissenting).
125. Id. (Rehnquist, C.J., dissenting).
126. Id. (Rehnquist, C.J., dissenting). The report detailed that 76% of services or

programs provided by a public entity and located in buildings owned by the State were
inaccessible to disabled persons; however, it is unclear whether the findings included
courthouses. Id. (Rehnquist, C.J., dissenting).

20051 1075



CREIGHTON LAW REVIEW

witnesses' testimonies, and neither witness testified being denied the
right of access to the courts. 127 Furthermore, the report produced by
the ADA task force did not indicate any evidence of individuals with
disabilities whose right of access to the court was denied. 12 s

Finally, the dissent applied the congruence and proportionality
test to see if the Title II rights and remedies were harmonious to the
constitutional guarantees the legislation was attempting to en-
force. 12 9 The dissent argued Title II required states to accommodate
disabled persons, on risk of money damages, in essentially any inter-
action the person had with the state.130 Additionally, the dissent
stated while Title II subjected the states to extensive liability, Title II
did not provide any limitations restricting its coverage to cases re-
garding constitutional violations.13 1 Rather, Title II included "provi-
sions [that] affect transportation, health, education, and recreation
programs, among many others," none of which applied to due pro-
cess. 13 2 In view of the congruence and proportionality test, the dis-
sent maintained Title II did not validly abrogate the immunity of the
states. 133

BACKGROUND

A. FEDERAL STATUTES AND CONSTITUTIONAL PROVISIONS RELATING

TO THE ENACTMENT OF TITLE II OF THE AMERICANS WITH

DISABILITIES ACT

Section 5 of the Fourteenth Amendment to the United States Con-
stitution grants Congress the power to enforce the provisions of the
Fourteenth Amendment. 134 The legislation Congress enacts, how-
ever, must be "appropriate."13 5 Congress applied this power in enact-
ing two pieces of legislation relating to those with disabilities.' 3 6 In
1973, Congress passed the Rehabilitation Act, 137 which prohibited
discrimination based on disabilities in any federal government activ-
ity or program that received federal financial aid. 138 The Americans
with Disabilities Act ("ADA"), while initially introduced in 1988, was

127. Lane, 124 S. Ct. at 2001 (Rehnquist, C.J., dissenting).
128. Id. (Rehnquist, C.J., dissenting).
129. Id. at 2003 (Rehnquist, C.J., dissenting).
130. Id. (Rehnquist, C.J., dissenting).
131. Id. (Rehnquist, C.J., dissenting) (citing Florida Prepaid, 527 U.S. at 646).
132. Id. at 2004 (Rehnquist, C.J., dissenting).
133. Id. (Rehnquist, C.J., dissenting).
134. U.S. CONST. amend. X1V, § 5.
135. Id.
136. See infra notes 138-151 and accompanying text.
137. 29 U.S.C. §§ 701-7961 (2000).
138. H.R. REP. No. 101-485 (III), at 24 (1990), reprinted in 1990 U.S.C.C.A.N. 445,

446.
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presented and passed in 1990 to prohibit "discrimination on the basis
of disability in employment, public services, public accommodations
and telecommunications." 139 Part A of Title II of the ADA covered the
prohibitions of discrimination. 140

Federal statute 42 U.S.C. § 12132 governs a public entity by
prohibiting any discriminating actions by that entity.141 In essence,
§ 12132 attempts to prevent any discrimination against those with
disabilities through any activity, service or program offered by a pub-
lic entity.1 42 Specifically, 42 U.S.C. § 12132 decrees the following:

Subject to the provisions of this subchapter, no qualified indi-
vidual with a disability shall, by reason of such disability, be
excluded from participation in or be denied the benefits of the
services, programs, or activities of a public entity, or be sub-
jected to discrimination by any such entity.14 3

While § 12132 prohibits public entities from discriminating
against disabled persons, 42 U.S.C. § 12131 defines a public entity.'4 4

Federal statute 42 U.S.C. § 12131 defines a public entity as being any
government at the state or local level and "any department, agency,
special purpose district, or other instrumentality of a State or States
or local government."145 Additionally, § 12131 defines a "qualified in-
dividual with a disability".14 6 Subparagraph 2 of § 12131 states:

The term "qualified individual with a disability" means an in-
dividual with a disability who, with or without reasonable
modifications to rules, policies, or practices, the removal of
architectural, communication, or transportation barriers, or
the provision of auxiliary aids and services, meets the essen-
tial eligibility requirements for the receipt of services or the
participation in programs or activities provided by a public
entity.

14 7

Additionally, 42 U.S.C. § 12202, part of Title IV of the ADA, gov-
erns the issue of states' liability in light of the states' Eleventh
Amendment immunity. 148 Under the Eleventh Amendment to the
United States Constitution, the courts do not have jurisdiction over
states when a citizen brings a lawsuit against a state.14 9 However,
the United States Supreme Court determined Congress had the power

139. Id. at 24, reprinted in 1990 U.S.C.C.A.N. 445, 446, 447.
140. 42 U.S.C. §§ 12131-134 (2000).
141. See id. § 12132.
142. Id.
143. Id.
144. Id.; 42 U.S.C. § 12131 (2000).
145. 42 U.S.C. § 12131 (1) (A)-(B).
146. See id. § 12131 (2).
147. Id.
148. 42 U.S.C. § 12202 (2000).
149. U.S. CONST. amend. XI.
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to abrogate the states' sovereign immunity. 150 In the case of the ADA,
§ 12202 specifically provides "[a] State shall not be immune under the
[Elleventh [A] mendment to the Constitution of the United States from
an action in Federal or State court of competent jurisdiction for a vio-
lation of this chapter."15 1

B. COURT DECISIONS APPLYING § 5 LEGISLATION AND REGARDING

DISCRIMINATION BASED ON DISABILITIES

Case law has also addressed the issue of whether Congress could
effectively abrogate a state's immunity through legislative enact-
ment. 152 In City of Boerne v. Flores,153 the United States Supreme
Court concluded the Religious Freedom Restoration Act ("RFRA") of
1993 exceeded Congress' power.15 4 In City of Boerne, the Archbishop
of San Antonio sued the City of Boerne (the "City"), challenging a city
ordinance in the United States District Court for the Western District
of Texas. 15 5 The Boerne City Council passed an ordinance to preserve
historic landmarks within the City and within designated districts,
which required pre-approval by the Historic Landmark Commission
for any construction affecting the landmarks. 15 6 The Archbishop of
San Antonio, to meet the demands of a growing congregation in the
City, applied to the commission to enlarge St. Peter Catholic Church,
a cathedral constructed in 1923 and located within a designated his-
toric district. 157 The City, however, rejected the Archbishop's applica-
tion for construction. 158 One claim for relief upon which the
Archbishop relied was the RFRA, which prohibited the government
from placing substantial burdens on a person's right to free exercise of
religion. 15 9 The Court stated if the government enacted legislation
that placed substantial burdens on this right, the RFRA required the
government to demonstrate it had a compelling interest and the bur-
den was the least restrictive alternative for the compelling interest. 160

The district court found for the Archbishop, ruling the RFRA was
unconstitutional. 16 1 The district court reasoned Congress enacted the
RFRA to overturn the United States Supreme Court decision in Em-

150. Lane, 124 S. Ct. at 1985.
151. 42 U.S.C. § 12202.
152. See infra notes 154-288 and accompanying text.
153. 521 U.S. 507 (1997).
154. City of Boerne v. Flores, 521 U.S. 507, 511 (1997).
155. Flores, 521 U.S. at 512.
156. Id.
157. Id. at 511-12.
158. Id. at 512.
159. Id. at 512, 515.
160. Id. at 515-16.
161. Flores v. City of Boerne, 877 F. Supp. 355, 357-58 (1995).
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ployment Division, Department of Human Resources of Oregon v.
Smith;162 the RFRA reinstated the compelling interest test regarding
laws that burden religious exercise. 163 In fact, Senior Judge Lucius D.
Bunton, III, quoted the text from the RFRA stating the purpose of the
Act was to "restore the compelling interest test.. .and to guarantee its
application in all cases where free exercise of religion [was] substan-
tially burdened."1 64 In Smith, the Supreme Court of the United
States found the stricter standard of the compelling interest test lim-
ited to cases involving unemployment. 165 The court in City of Boerne
asserted Congress was intentionally creating legislation to overturn
the Supreme Court interpretation in Smith.16 6 The court argued it
was the responsibility of the judiciary to interpret the laws. 16 7 The
court stated Congress violated the principle of separation of powers by
encroaching on the judiciary's duty despite Congress' power under § 5
of the Fourteenth Amendment. 168

The district court, citing 28 U.S.C. § 1292(b), ordered an interloc-
utory appeal to the United States Court of Appeals for the Fifth Cir-
cuit under the premise that there could be a substantial difference of
opinion. 169 The Fifth Circuit reversed the district court's opinion,
holding Congress had the proper authority under § 5 of the Four-
teenth Amendment to enact the RFRA. 170 Circuit Judge Patrick E.
Higginbotham, writing for the court, argued the legislative history of
the RFRA was sufficient to show a legislative purpose in Congress'
exercise of its § 5 power. 171 Stating Congress could prohibit more
than just violations of the substantive rights laid out in the Four-

162. 494 U.S. 872 (1990).
163. Flores, 877 F. Supp. at 356.
164. Id. (quoting 42 U.S.C. § 2000bb (b) (1) (2000)).
165. Id. at 357 (citing Employment Div., Dept. of Human Res. of Or. v. Smith, 494

U.S. 872, 884 (1990)).
166. Id. (citing Employment Div., Dept. of Human Res. of Or. v. Smith, 494 U.S. 872

(1990)).
167. Id. at 356-57 (citing Marbury v. Madison, 5 U.S. 137 (1803)).
168. Id. at 357.
169. Id. at 358. Federal statute 28 U.S.C. § 1292 (b) (2000) provides the following:

When a district judge, in making in a civil action an order not otherwise ap-
pealable under this section, shall be of the opinion that such order involves a
controlling question of law as to which there is substantial ground for differ-
ence of opinion and that an immediate appeal from the order may materially
advance the ultimate termination of the litigation, he shall so state in writing
in such order. The Court of Appeals which would have jurisdiction of an appeal
of such action may thereupon, in its discretion, permit an appeal to be taken
from such order, if application is made to it within ten days after the entry of
the order: Provided, however, That application for an appeal hereunder shall
not stay proceedings in the district court unless the district judge or the Court
of Appeals or a judge thereof shall so order.

28 U.S.C. § 1292 (b).
170. Flores v. City of Boerne, 73 F.3d 1352, 1364 (1996).
171. Flores, 73 F.3d at 1354, 1356.
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teenth Amendment, the court applied a three-part test to determine
Congress' power. 172 This test required the Court to examine whether
the legislation enforced the Fourteenth Amendment, whether Con-
gress plainly adapted the legislation to that end, and whether the leg-
islation was consistent with the Constitution. 173 First, the court
analyzed whether the RFRA was enacted for purposes of enforcing the
Fourteenth Amendment.' 74 The court stated the legislative history
indicated Congress' intent to enforce the Free Exercise Clause
through its incorporation in the Due Process Clause of the Fourteenth
Amendment.' 7 5 Second, the court examined whether the RFRA was
adapted to the end of providing a remedy for constitutional viola-
tions. 176 Here, the court stated it was reasonable for Congress to con-
clude the RFRA's prohibiting the states from placing burdens on the
right to freely exercise one's religion in effect provided a remedy to
facially neutral laws that burden an individual's right to religion. 177

Additionally, the court agreed with the United States' contention that
the RFRA promoted the doctrine of the Due Process Clause and the
Equal Protection Clause, because the RFRA aimed to safeguard relig-
ious minorities.1 7 8 Third, the court determined the RFRA did not vio-
late the doctrine of separation of powers and was not inconsistent with
any other part of the United States Constitution. 1 79 The United
States Supreme Court granted certiorari to consider Congress' author-
ity in enacting the RFRA. 8 0

The Supreme Court reversed the decision of the appeals court,
concluding the RFRA exceeded Congress' authority.181 Justice
Anthony M. Kennedy, writing for the majority, reasoned Congress ap-
plied its enforcement power derived from the Fourteenth Amendment
to enact the RFRA and its provisions that placed obligations on the
states.' 8 2 The Court stated Congress had the power to enforce consti-
tutional rights when the legislation acted to correct constitutional vio-
lations, despite the possibility the legislation in turn prohibited acts

172. Id. at 1357, 1358 (citing Katzenbach v. Morgan, 384 U.S. 641, 648 (1966)).
173. Id. at 1358, 1359, 1361.
174. Id. at 1358 (stating the Fourteenth Amendment Due Process Clause incorpo-

rates the First Amendment right of Freedom of Religion).
175. Id. at 1358.
176. Id. at 1359.
177. Id. at 1360.
178. Id.
179. Id. at 1361, 1363, 1364. The court independently examined whether the RFRA

violated the doctrines of Separation of Powers, the Establishment Clause and the Tenth
Amendment based on the City's claims. Id. at 1361.

180. Flores, 521 U.S. at 512.
181. Id. at 511, 512.
182. Id. at 511, 516.
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that were not unconstitutional.' 8 3 Despite this seemingly broad
power, the Court stated Congress' enforcement power was limited.18 4

The Court stated Congress' § 5 power, remedial in nature, was limited
to only enforcing the rights of the Fourteenth Amendment.' 8 5 The
Court then argued Congress' § 5 power did not allow it to mandate the
substance of Fourteenth Amendment constraints on the states in this
case because this would go beyond enforcing the right.18 6 To deter-
mine the legislation provided a remedy and did not make a change to
the laws, the Court stated, "[t]here must be a congruence and propor-
tionality between the injury to be prevented or remedied and the
means adopted to that end."' 8 7

The Archbishop argued the RFRA was an effective exercise of
Congress' § 5 power because it provided a remedy for laws that target
religious practices.' 8 8 However, the Court stated strong measures to
remedy a harm in one instance may be inappropriate when remedying
a lesser harm.' 8 9 Here, the Court reviewed the legislative record and
asserted there was no evidence of legislation hostile or discriminatory
in nature that burdened religious practices. 190 Thus, the Court ar-
gued the RFRA was designed to substantively change protections pro-
vided by the constitution as opposed to preventing unconstitutional
behavior. 1 9 1 Additionally, the Court argued the RFRA was too broad
in reach and scope since it applied to all public entities at all levels of
government as well as all laws both federal and state. 19 2 The Court
furthered its argument by stating most laws to which the RFRA would
apply were not laws inspired by religious intolerance. 19 3 Ultimately,
the Court stated a law of general application equally treated or af-
fected citizens regardless of the existence of any religious beliefs. 194

Justice Sandra Day O'Connor, joined by Justice Stephen G.
Breyer, dissented, reasoning Smith was decided incorrectly because
cases involving the Free Exercise Clause required a compelling state
interest. 19 5 The dissent argued it would have joined the Court's opin-
ion in ruling the RFRA unconstitutional if the dissent had agreed with

183. Id. at 518 (citing Fitzpatrick v. Bitzer, 427 U.S. 445, 455 (1976)).
184. Id. (citing Oregon v. Mitchell, 400 U.S. 112, 128 (1970)).
185. Id. at 519 (citing South Carolina v. Katzenbach, 383 U.S. 301, 326 (1966)).
186. Id.
187. Id. at 519-20.
188. Id. at 529.
189. Id. at 530.
190. Id. at 530-31. The Court stated the House and Senate hearings focused mainly

on laws regarding zoning and historic preservation. Id.
191. Flores, 521 U.S. at 532.
192. Id.
193. Id. at 535.
194. Id.
195. Id. at 544-45, 546 (O'Connor, J., dissenting).
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the Court's ruling in Smith.196 The dissent reinforced the Court's test
of determining whether the injury was congruent and proportional to
the corrective measures taken by Congress as proper § 5 powers. 1 97

The dissent then argued it could not agree with the Court's decision
since the Court premised its ruling under the presumption it had cor-
rectly interpreted Smith.198

The United States Supreme Court has also examined the enforce-
ment power of the Fourteenth Amendment in relation to the depriva-
tion of property in patent infringement claims. 199 In Florida Prepaid
Postsecondary Education Expense Board v. College Savings Bank,20 0

the Court held the Patent and Plant Variety Protection Remedy Clari-
fication Act ("Patent Remedy Act")2 0 1 could not be sustained to enforce
Due Process rights under the Fourteenth Amendment. 20 2 In Florida
Prepaid, College Savings Bank sued the Florida Prepaid Postsecon-
dary Education Expense Board ("Florida Prepaid") for patent infringe-
ment in the United States District Court for the District of New
Jersey. 20 3 College Savings Bank, located in New Jersey, sold certifi-
cates of deposit ("CD") designed to finance the future expense of col-
lege tuition.20 4 College Savings Bank had received a patent for the
method its CDs calculated the finances in order to guarantee college
funds. 20 5 Florida Prepaid, an arm of the State of Florida, provided a
similar tuition program for Florida residents, and College Savings
Bank claimed it violated the patent owned by College Savings
Bank.20 6 Florida Prepaid moved the court to dismiss College Savings
Bank's claim on the grounds of Eleventh Amendment immunity. 20 7

The district court denied Florida Prepaid's motion to dismiss on
the Patent Remedy Act claim but granted a motion to dismiss on a
second College Savings Bank claim. 20 8 The district court reasoned

196. Id. at 545 (O'Connor, J., dissenting).
197. Id. (O'Connor, J., dissenting).
198. Id. at 546 (O'Connor, J., dissenting).
199. See infra notes 202-247 and accompanying text.
200. 527 U.S. 627 (1999).
201. 7 U.S.C. § 2570 (2000); 35 U.S.C. § 296 (2000).
202. Fla. Prepaid Postsecondary Educ. Expense Bd. v. College Sav. Bank, 527 U.S.

627, 630, 631 (1999).
203. Florida Prepaid, 527 U.S. at 631.
204. Id. at 630-31.
205. Id.
206. Id. at 631.
207. Id. at 633.
208. College Sav. Bank v. Fla. Prepaid Postsecondary Educ. Expense Bd., 948 F.

Supp 400, 401 (1996). The dismissed claim was based on the Lanham Act. Id. In an
earlier opinion, the district court granted College Savings Bank's motion to dismiss the
counterclaims Florida Prepaid filed for "defamation, product disparagement and trade
libel," which were based on the Lanham Act. College Sav. Bank v. Fla. Prepaid Post-
secondary Educ. Expense Bd., 919 F. Supp 756, 757 (1996).
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Congress, through the Patent Remedy Act, effectively abrogated the
states' sovereign immunity. 20 9 District Judge Garrett E. Brown, Jr.,
first determined Congress indicated an express intent to abrogate the
states' Eleventh Amendment immunity in the Patent Remedy Act. 2 10

Turning to examine whether Congress had authority to abrogate state
immunity, the court noted the source of Congress' power to validly re-
voke Eleventh Amendment immunity was through the Fourteenth
Amendment.2 1 1 The court then stated Congress had the power under
§ 5 of the Fourteenth Amendment to enforce provisions of the Four-
teenth Amendment. 2 12 The court asserted Congress could validly en-
act the Patent Remedy Act if the court determined patent rights were
considered property, a right under the Due Process Clause of the
Fourteenth Amendment. 2 13 Finally, the court noted the Supreme
Court of the United States had long ago determined patents to be
property. 2 14 Therefore, the court found the Patent Remedy Act was
appropriate legislation and effectively revoked states' Eleventh
Amendment immunity.2 15

Florida Prepaid appealed the decision of the district court to the
United States Court of Appeals for the Federal Circuit, arguing the
district court incorrectly concluded Congress had used its powers
under the Fourteenth Amendment to enact the Patent Remedy Act.2 16

The Federal Circuit affirmed the district court's opinion, deciding Con-
gress made a valid exercise of its authority to abrogate sovereign im-
munity for patent infringement lawsuits.2 17 Circuit Judge Raymond
C. Clevenger, III, reasoned the only way for Congress to effectively
enact this legislation, and by so doing revoke states' sovereign immu-
nity, was through § 5 of the Fourteenth Amendment.2 18 Noting Con-
gress must do more than just invoke its authority from the Fourteenth

209. Florida Prepaid, 948 F. Supp. at 426.
210. Id. at 401, 420-21. Federal statute 35 U.S.C. § 296 (a) provides "[any State,

any instrumentality of a State, and any officer or employee of a State or instrumentality
of a State acting in his official capacity, shall not be immune, under the eleventh
amendment of the Constitution of the United States." 35 U.S.C. § 296 (a) (2000).

211. Florida Prepaid, 948 F. Supp. at 421.
212. Id.
213. Id. at 422. See also U.S. CONST. amend. XIV.
214. Florida Prepaid, 948 F. Supp. at 423 (citing Hartford-Empire Co. v. United

States, 323 U.S. 386, 415 (1945)).
215. Id. at 426.
216. College Sav. Bank v. Fla. Prepaid Postsecondary Educ. Expense Bd., 148 F.3d

1343, 1346 (1998). College Savings Bank also appealed the district court's decision dis-
missing its claim based on the Lanham Act to the United States Court of Appeals for the
Third Circuit in a separate appeal, and the court affirmed the district court's decision to
dismiss College Savings Bank's claim. College Sav. Bank v. Fla. Prepaid Postsecondary
Educ. Expense Bd., 131 F.3d 353, 355, 366 (1997).

217. Florida Prepaid, 148 F.3d at 1355.
218. Id. at 1345, 1348.
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Amendment, the court examined whether Congress' actions were le-
gitimate. 2 19 The court first looked to see if the legislative goal of the
Patent Remedy Act was legitimate based on the Constitution and
whether the means used by Congress were adequately tailored to
meet its objective. 220 The Federal Circuit agreed the objective of the
Patent Remedy Act was legitimate in protecting the Fourteenth
Amendment rights to private property.2 2 1 Florida Prepaid argued
next the means Congress used to preserve patent rights were not pro-
portional to the harm the legislation aimed to avert. 2 22 The court ap-
plied the analysis in City of Boerne to determine whether a
proportionality existed between the remedy Congress used and the in-
jury Congress was trying to correct. 223 Florida Prepaid argued there
was little evidence of states infringing on the rights of patent owners
to justify abrogating Eleventh Amendment immunity.2 24 However,
the court stated Congress could still have power to revoke states' im-
munity despite the harm not rising to the level of other injuries Con-
gress had validly tried to prohibit.2 25 The court also noted the
congruence between the injury of patent infringement and the Patent
Remedy Act's prohibition on states from depriving others of their
property rights.2 26 The United States Supreme Court granted certio-
rari to consider whether Congress validly revoked states' Eleventh
Amendment immunity from patent infringement lawsuits. 22 7

The Supreme Court reversed the decision of the Federal Circuit,
holding the Patent Remedy Act was not proper legislation to enforce
the rights of the Fourteenth Amendment. 228 Chief Justice William H.
Rehnquist, writing for the majority, reasoned states, based on the
Eleventh Amendment, were sovereign entities that were not amena-
ble to lawsuits unless the states consented to the suit.2 29 The Court
noted while College Savings Bank argued the Patent Remedy Act val-
idly revoked states' immunity, the Court must look to see if the legis-
lation was express in the intent of revoking states' immunity and if

219. Id. at 1348.
220. Id.
221. Id. at 1349.
222. Id. at 1352.
223. Id. at 1352, 1353.
224. Id. at 1353.
225. Id. at 1353, 1354 (citing South Carolina v. Katzenbach, 383 U.S. 301, 308

(1966) (upholding provisions of the Voting Rights Act of 1965)).
226. Id. at 1354-55.
227. Florida Prepaid, 527 U.S. at 630, 634. The United States Supreme Court

granted certiorari and affirmed the Third Circuit's decision to dismiss College Savings
Bank's claim based on the Lanham Act. College Sav. Bank v. Fla. Prepaid Postsecon-
dary Educ. Expense Bd., 527 U.S. 666, 672, 691 (1999).

228. Florida Prepaid, 527 U.S. at 630.
229. Id. at 630, 634 (citing Hans v. Louisiana, 134 U.S. 1, 13 (1890)).
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Congress used the proper authority.230 College Savings Bank con-
tended Congress used its proper authority in enacting the Patent
Remedy Act to protect the rights embodied in the Fourteenth Amend-
ment.23 1 While the Court noted among the protections included in the
provisions of this amendment was that of the Due Process Clause, the
legislation aimed at protecting these rights must be appropriate ac-
cording to § 5.232 For the legislation to be appropriate, the Court
stated Congress must identify the violation of the Fourteenth Amend-
ment and adapt the legislation to correcting or averting such viola-
tion.23 3 Here, the Court agreed the issue at hand was patent
infringement by the states.23 4 However, the Court maintained Con-
gress was unable to establish a pattern of states infringing on patent
rights. 23 5 In fact, the Court noted Congress provided testimony sup-
porting the bill, the testimony of which stated the lack of numerous
patent infringement lawsuits was evidence that states respected pat-
ent rights. 23 6 However, College Savings Bank contended states were
depriving the patentee not only of the property right but of the
property without due process as 'required by the Fourteenth
Amendment.

23 7

The Court again asserted the legislative record did not report a
prevalent deprivation of rights based on the Constitution; rather, the
legislative record only showed a few violations that were potentially
unconstitutional. 238 The Court then asserted the lack of evidence of
constitutional violations was not proportional to the remedy provided
by Congress with this legislation.23 9 Additionally, the Court stated
Congress did not provide any limitations or restrictions to the legisla-
tion in any way.240 Thus, the Patent Remedy Act affected all states
for all possible claims of patent infringement for an unlimited
duration.

24 1

Justice John Paul Stevens, joined by Justices Souter, Ginsburg
and Breyer, dissented, reasoning the Patent Remedy Act was a valid
exercise of Congress' authority under § 5 because the states lacked ef-

230. Id. at 635 (citing Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 55 (1996)).
231. Id. at 636.
232. Id. at 637 (citing Flores, 521 U.S. at 519).
233. Id. at 639.
234. Id. at 640.
235. Id. The Court, quoting from the House Report, stated Congress was only able to

furnish two examples of lawsuits against the States for patent infringement. Id. (quot-
ing H.R. REP. No. 101-960, at 38 (1990)).

236. Florida Prepaid, 527 U.S. at 640.
237. Id. at 641.
238. Id. at 645-46.
239. Id. at 646.
240. Id. at 646-47.
241. Id. at 647.
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fective solutions for patent infringement. 24 2 The dissent stated the
legislation was proper because, in enforcing the Due Process Clause of
the Fourteenth Amendment, it protected patents, which were a form
of property.2 4 3 The dissent also argued the Court had not previously
required Congress to find a prevalent deprivation of rights based on
the Constitution, which explained why Congress did not collect such
an extensive record in this case.2 44 The dissent further argued the
Patent Remedy Act was congruent to the harm of patent infringement
it was trying to remedy.2 45 The dissent stated if there was congruence
between the legislation and the harm to be remedied then preventive
laws were appropriate. 2 46 Further, the dissent contended there would
always be congruence between the statute and the harm it was
preventing regardless of whether state patent infringement was rare
or these occurrences significantly grew as Congress anticipated. 24 7

In 2001, the United States Supreme Court visited the issue of the
Americans with Disabilities Act ("ADA") in Garrett v. Board of Trust-
ees of University of Alabama,248 and the Court held, due to Eleventh
Amendment immunity, private citizens could not sue states for money
damages for violating Title I of the ADA.2 4 9 In Garrett, a registered
nurse, Patricia Garrett ("Garrett"), sued the University of Alabama in
Birmingham for taking her position as Director of Nursing at the Uni-
versity Hospital away from her.250 Garrett received a diagnosis of
breast cancer in 1994 and underwent various modes of treatment, re-
sulting in her absence from work for a significant amount of time. 25 1

Garrett's supervisor informed her upon her return to work the follow-
ing year she must give up her position as director of nursing. 25 2 After
applying for a different position, Garrett transferred and took a lower
paying job managing nurses.2 53

The district court granted the motion for summary judgment
brought by the Board of Trustees of the University of Alabama in Bir-
mingham, deciding Congress could not expand § 5 to require states to

242. Id. at 648, 649 (Stevens, J., dissenting).
243. Id. at 652-53 (Stevens, J., dissenting).
244. Id. at 660 (Stevens, J., dissenting).
245. Id. at 662 (Stevens, J., dissenting).
246. Id. (Stevens, J., dissenting) (citing South Carolina v. Katzenbach, 383 U.S. 301,

308 (1966)).
247. Id. at 662-63 (Stevens, J., dissenting).
248. 531 U.S. 356 (2001).
249. Bd. of Trustees of the Univ. of Ala. v. Garrett, 531 U.S. 356, 360 (2001).
250. Garrett, 531 U.S. at 362.
251. Id.
252. Id.
253. Id.
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ensure special treatment by providing equal treatment.2 54 District
Judge William M. Acker, Jr., reasoned the courts that have previously
decided to apply the ADA to states have disregarded the doctrine of
federalism. 25 5 Furthermore, the court stated while the Commerce
Clause may provide a basis for Congress to enact corrective legisla-
tion, there could be no justification for corrective legislation under the
Equal Protection Clause when the statute was not adequately de-
signed to enforce this right.25 6 While the district court conceded Con-
gress had broad liberty to enforce § 5, Congress did not have the power
to assume the judiciary's function by implementing a statute for en-
forcement and thereby interpreting the constitution.2 5 7

Garrett appealed the decision of the district court to the United
States Court of Appeals for the Eleventh Circuit, raising the question
of whether the states were immune from claims based on certain fed-
eral laws and brought by state employees. 258 The claims in this case
were based on three different federal statutes, one of which was the
ADA.259 The Board of Trustees of the University of Alabama argued
Congress exceeded its authority under § 5 to revoke the sovereign im-
munity of the states.260 The Eleventh Circuit reversed the district
court's opinion based on the ADA claim, holding states were not im-
mune under the ADA from lawsuits brought by private citizens.2 6 1

The court conceded the Eleventh Amendment granted states immu-
nity from lawsuits when brought without their consent. 26 2 Senior Cir-
cuit Judge Paul H. Roney stated, however, when Congress
unambiguously declared its intent to revoke sovereign immunity and
did so through a valid exercise of its authority, Congress could then
effectively abrogate the states' immunity. 26 3 The court stated when
Congress acted under § 5 of the Fourteenth Amendment Congress
could properly revoke states' immunity, but Congress could not re-
voked States' immunity when acting under the Commerce Clause. 2 64

254. Garrett v. Board of Trustees of the Univ. of Ala., 989 F. Supp. 1409, 1410, 1412
(N.D. Ala. 1998).

255. Garrett, 989 F. Supp. at 1410, 1411.
256. Id. at 1411.
257. Id.
258. Garrett v. Bd. of Trustees of the Univ. of Ala., 193 F.3d 1214, 1216 (11th Cir.

1999).
259. Garrett, 193 F.3d at 1216. The two other claims involve the Rehabilitation Act

of 1973, 29 U.S.C. § 794, and the Family Medical Leave Act of 1993 ("FMLA"), 29 U.S.C.
§§ 2601-2654. Id.

260. Garrett, 989 F. Supp at 1410.
261. Garrett, 193 F.3d at 1216. The Eleventh Circuit also reversed the district

court's ruling on the Rehabilitation Act but affirmed the ruling on the FMLA claim. Id.
262. Id. at 1216.
263. Id. (citing Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 55 (1996)).
264. Id. at 1217.
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Additionally, the court asserted the nature of Congress' authority was
remedial: Congress had enforcing authority for Fourteenth Amend-
ment rights but could not define the meaning of the amendment. 265

The court then stated it must examine the constitutional violation
Congress was attempting to remedy in light of the historical back-
ground the legislation reflected. 26 6 Next, the court considered the leg-
islative history to determine if there was a pattern of prior
constitutional violations committed by the states.2 67 The court then
asserted it was obligated to follow its own previous ruling that the
ADA effectively abrogated sovereign immunity.2 68 The United States
Supreme Court granted certiorari to resolve the split existing at the
appellate level on whether a person could bring a lawsuit against a
state under the ADA for money damages.2 6 9

The Supreme Court reversed the decision of the Eleventh Circuit,
holding the Eleventh Amendment bars lawsuits brought by state em-
ployees seeking money damages against a state for failing to comply
with the ADA. 27 0 Chief Justice William H. Rehnquist, writing for the
majority, reasoned the Eleventh Amendment ultimately guaranteed
private citizens could not sue nonconsenting states in federal court.2 7 '
Recognizing Congress had shown an express intent to abrogate the
states' immunity under the ADA, the Court discussed whether Con-
gress had the power to subject the states to such lawsuits.2 72 The
Court continued by asserting the ADA would only apply to states
when the legislation was appropriate under § 5 of the Fourteenth
Amendment. 2 73 To prevent Congress from performing the responsi-
bility of the judiciary by outlining the substance of constitutional
rights, the Court stated there must be a congruent and proportional
relationship between the constitutional violation and the remedy Con-
gress adopts.2 74 The Court then applied the first step of the congru-
ence and proportionality test by looking at the limitations placed on
the states under the Fourteenth Amendment.2 75 Here, the Court as-

265. Id.
266. Id. (citing Fla. Prepaid Postsecondary Educ. Expense Bd. v. College Sav. Bank,

527 U.S. 627, 639-40 (1999)).
267. Id.
268. Id. at 1218 (citing Kimel v. State Bd. of Regents, 139 F.3d 1426, 1433 (11th Cir.

1998) (stating that the court "held that the ADA is a valid exercise of the Enforcement
Clause ... and that the states do not have sovereign immunity from claims brought
under the ADA")).

269. Garrett, 531 U.S. at 363.
270. Id. at 360, 374.
271. Id. at 360, 363.
272. Id. at 363-64.
273. Id. at 364.
274. Id. at 365.
275. Id.
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serted the Fourteenth Amendment did not require states to "make
special accommodations for the disabled, so long as their actions to-
ward such individuals [were] rational."2 76 The Court continued by
noting special accommodations could only result from positive law, as
opposed to the Equal Protection Clause.2 77

Next, the Court determined Congress was unable to establish a
pattern of irrational state employment discrimination based on disa-
bility.278 While Garrett cited several examples of disability discrimi-
nation involving the states, the Court stated the evidence was
insufficient to indicate a pattern where the states' discrimination
practices were unconstitutional. 2 79 While Congress determined
around 43,000,000 Americans had at least one physical or mental dis-
ability, the Court stated in light of this large number of disabled per-
sons Congress provided only a minimal amount of evidence indicating
the states were discriminating against the disabled. 28 0

Finally, the Court noted the states' obligation to accommodate
disabled persons was disproportionate to what the constitution re-
quires. 2 8 1 The Court reasoned the ADA disallows multiple, reasona-
ble alternatives, which would not place any unjustified burdens on the
state-run employer. 28 2 Although the Court acknowledged a difference
in treatment of persons of disability might be considered evidence of
existing discrimination, the evidence itself was inadequate even when
the Court applied a stricter scrutiny on the state action. 28 3

Justice Stephen G. Breyer, joined by Justices John Paul Stevens,
David Hackett Souter, and Ruth Bader Ginsburg, dissented, deter-
mining Congress could reasonably have concluded the ADA was an
appropriate way of enforcing equal protection rights.28 4 While the
Court stated Congress compiled only a small amount of evidence of
discrimination by the states, the dissent argued Congress assembled a
"massive, society-wide discrimination" against disabled persons. 28 5

The dissent stated society-wide discrimination implied states were in-
volved in unequal treatment.28 6 While it agreed the ADA placed a
burden on the states by taking away their Eleventh Amendment im-

276. Id. at 367.
277. Id. at 368.
278. Id.
279. Id. at 370.
280. Id.
281. Id. at 372.
282. Id.
283. Id. at 372-73 (citing Washington v. Davis, 426 U.S. 229, 239 (1976)).
284. Id. at 376, 377 (Breyer, J., dissenting).
285. Id. at 377 (Breyer, J., dissenting) (quoting S. REP. No. 101-116, at 8-9 (1989))

(eliminating internal quotation marks).
286. Id. at 378 (Breyer, J., dissenting).
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munity, the dissent argued this was the objective of the Fourteenth
Amendment. 28 7 In fact, the dissent stated the Fourteenth Amend-
ment was specifically designed to intrude on state power and expand
federal power by prohibiting states from violating the equal protection
rights of their citizens. 28 8

ANALYSIS

In Tennessee v. Lane,28 9 the United States Supreme Court con-
cluded Congress validly exercised its § 5 enforcing authority in enact-
ing Title II of the ADA.290 In Lane, George Lane ("Lane"), a
paraplegic, sued the State of Tennessee for money damages for depriv-
ing him of his right of access to the court in violation of the Americans
with Disabilities Act ("ADA"). 29 1 The United States Supreme Court
stated Congress could abrogate a state's sovereign immunity if Con-
gress expressed its intent to do so and if Congress acted with the
proper authority to enact the legislation. 2 92 Although no party dis-
puted whether Congress effectively stated its intent to abrogate, the
Court asserted the authority Congress uses to abrogate state immu-
nity must come from § 5 of the Fourteenth Amendment, which gives
Congress power to enforce provisions of the Fourteenth Amend-
ment.2 9 3 While the Court noted Congress' § 5 power was broad, this
power was limited to the extent that Congress could not create a sub-
stantive change in the law when enacting preventative measures. 29 4

To ensure the measures were appropriate, the Court applied the con-
gruence and proportionality test in determining the means used by
Congress were proportionate to the constitutional violation Congress
was attempting to prevent. 2 95

In applying the congruence and proportionality test, the Court as-
serted Title II of the ADA sought to enforce not only the prohibition on
irrational discrimination based on disabilities, but also the many
other rights protected by the Fourteenth Amendment, including the
right of access to the courts.2 96 The Court then noted the scope of the
measures provided by Title II must be appropriate in relation to the
seriousness of the harms it attempts to remedy. 29 7 Because the Court

287. Id. at 388 (Breyer, J., dissenting).
288. Id. (Breyer, J., dissenting).
289. 124 S. Ct. 1978 (2004).
290. Tennessee v. Lane, 124 S. Ct. 1978, 1994 (2004).
291. Lane, 124 S. Ct. at 1982, 1983.
292. Id. at 1985.
293. Id. See also U.S. CONST. amend. XlV, § 5.
294. Lane, 124 S. Ct. at 1985, 1986.
295. Id. at 1986.
296. Id. at 1988.
297. Id.

1090 [Vol. 38



TENNESSEE v. LANE

interpreted the legislative history of the ADA, which included preva-
lent examples of unequal. treatment, to include instances of disability
discrimination regarding access to the courts, the Court ultimately
concluded Title II was an appropriate remedial legislation. 298

In Lane, the Supreme Court incorrectly held Congress effectively
abrogated the states' sovereign immunity through the enactment of
Title II of the ADA and allowed Lane's suit to proceed. 29 9 This Analy-
sis will illustrate the Supreme Court incorrectly applied the Due Pro-
cess Clause to Lane's narrower claim of a violation of Title II of the
ADA. 30 0 In addition, this Analysis will argue the Supreme Court mis-
interpreted the ADA's legislative history to determine widespread un-
constitutional discrimination by the states regarding those with
disabilities. 30 1 Finally, this Analysis will argue the Supreme Court
ignored the overbreadth of Title II of the ADA to validate the
legislation.

30 2

A. THE SUPREME COURT MISUSED THE DUE PROCESS CLAUSE IN

ANALYZING LANE'S CLAIM AGAINST THE STATE OF TENNESSEE

1. The Supreme Court Erred by Redefining the Guarantees of the
Due Process Clause

The United States Supreme Court erred by validating the ADA as
a basis for Lane's suit for money damages because Congress improp-
erly enacted the ADA to redefine the guarantees provided by the Four-
teenth Amendment. 30 3 In Lane, the Court stated while Congress had
significant flexibility to enact preventative measures, it must do so
without making substantive changes to the law.30 4 While the dissent
in Lane agreed with this point, it noted these changes could not be an
attempt to redefine the legal duties of the states.30 5

The Court had earlier addressed the issue of placing require-
ments on the states in a case dealing with the ADA.30 6 In Board of
Trustees of the University of Alabama v. Garrett,30 7 a state run hospi-
tal forced Patricia Garrett ("Garrett") to step down from her position
as director of nursing after she took a substantial leave from work for

298. Id. at 1989, 1994.
299. See infra notes 303-490 and accompanying text.
300. See infra notes 303-79 and accompanying text.
301. See infra notes 380-442 and accompanying text.
302. See infra notes 443-90 and accompanying text.
303. See infra notes 304-52 and accompanying text.
304. Lane, 124 S. Ct. at 1986.
305. Lane, 124 S. Ct. at 1998 (Rehnquist, C.J., dissenting).
306. See infra notes 308-13 and accompanying text.
307. 531 U.S. 356 (2001).
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cancer treatment.30 8 Garrett, seeking money damages, sued the hos-
pital board for discharging her due to her cancer treatment in viola-
tion of Title I of the ADA. 30 9 The Court in Garrett noted the ADA
would allow lawsuits against a state entity only if Congress validly
enacted the legislation through its § 5 enforcing power.31 0 While Gar-
rett's claim was based on an ADA violation, the Court in Garrett ana-
lyzed the Equal Protection Clause as the possible basis for a
constitutional violation.3 1' The Court in Garrett stated the judiciary,
and not Congress, held the responsibility to define the substantive
rights of the Constitution. 3 12 The Court in Garrett ultimately deter-
mined the Fourteenth Amendment did not require states to specially
accommodate those with disabilities, and any accommodations must
result from enacted law and not the Equal Protection Clause.3 13

Prior to Garrett, the Court addressed the application of Congress'
§ 5 power that placed requirements upon states in connection with the
free exercise of religion.3 14 In City of Boerne v. Flores,3 15 the Historic
Landmark Commission in the City of Boerne ("City") rejected the
building permit application of the Archbishop of San Antonio, who
filed the permit in order to make St. Peter Catholic Church in the City
larger. 3 16 The Archbishop filed a suit against the City based on the
Religious Freedom Restoration Act ("RFRA") claiming the RFRA was
proper legislation under the Fourteenth Amendment to enforce the
right of free exercise of religion.3 17 The Court in City of Boerne as-
serted Congress applied its § 5 power, which granted Congress au-
thority to enforce the Fourteenth Amendment and to impose
obligations on the states.3 18 The Archbishop contended Congress was
only protecting the First Amendment right of free religious exercise,
which the Due Process Clause incorporated as a requirement upon the
states.3 19 However, the Court in City of Boerne asserted the nature of
§ 5 did not allow Congress to declare what the Fourteenth Amend-
ment required of the states. 320 While the Court in City of Boerne
stated the Fourteenth Amendment granted Congress power to bestow
obligations on the states, the Court also noted it was the judicial

308. Bd. of Trustees of the Univ. of Ala. v. Garrett, 531 U.S. 356, 362 (2001).
309. Garrett, 531 U.S. at 360, 362.
310. Id. at 364.
311. Id. at 362, 365.
312. Id. at 365.
313. Id. at 367-68.
314. See infra notes 316-24 and accompanying text.
315. 521 U.S. 507 (1997).
316. City of Boerne v. Flores, 521 U.S. 507, 511, 512 (1997).
317. Flores, 521 U.S. at 512, 517.
318. Id. at 516.
319. Id. at 517; Flores v. City of Boerne, 73 F.3d 1352, 1358 (5th Cir. 1996).
320. Flores, 521 U.S. at 519.
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branch's duty to interpret what obligations could be bestowed. 32 1 The
Court in City of Boerne also stated § 5 of the Fourteenth Amendment
granted Congress the narrower power to enact legislation correcting
laws states were prohibited from passing and not to legislate general
laws.3 2 2 In fact, the Court acknowledged Congress had nothing more
than remedial power in enacting the RFRA as opposed to substantive
power.3 23 Yet, the Court stated Congress appeared to undertake a
substantive change in the rights protected by the Constitution. 32 4

Similar to Garrett and City of Boerne, the Lane Court determined
Congress could not enact legislation creating changes to the substan-
tive laws.3 2 5 Yet, the Court in Lane stated the ADA was enacted to
enforce a variety of constitutional rights. 32 6 The Lane Court stated
Congress could enact prophylactic legislation to remedy unconstitu-
tional discrimination. 32 7 However, the Court noted this prophylactic
legislation needed to provide a remedy for recognized violations of the
Constitution. 328 Even still, the Court in Lane admitted strong mea-
sures could be unwarranted to address certain harms.3 29 Unlike the
Court in City of Boerne and Garrett, the Court in Lane determined the
legislation at issue was proper to correct particular constitutional vio-
lations.3 30 In Lane, the Court agreed Congress could not construct
substantive changes to the law.3 3 1 Yet, Congress, through enactment
of Title II of the ADA, provided a national mandate to eliminate disa-
bility discrimination.3 3 2 This mandate forced not only the states but
also the agencies and instrumentalities of the states and local govern-

321. Id. at 524.
322. Id. at 525 (citing Civil Rights Cases, 109 U.S. 3, 13-14 (1883)).
323. Id. at 527.
324. Id. at 532.
325. Compare Garrett, 531 U.S. at 365 (stating Congress' responsibility in enacting

legislation was not to define the substantive rights of the Constitution), and Flores, 521
U.S. at 527 (stating case law did not support the idea Congress had substantive power
under the Fourteenth Amendment), with Lane, 124 S. Ct. at 1986 (stating Congress'
measures must not create substantive changes to the law).

326. Lane, 124 S. Ct. at 1988.
327. Id. at 1986.
328. Id. at 1998 (Rehnquist, C.J., dissenting) (quoting Nevada Dept. of Human Res.

v. Hibbs, 538 U.S. 721, 727-28 (2003)).
329. Id. at 1989.
330. Compare Flores, 521 U.S. at 532 (stating the RFRA appeared to change the

substantive rights protected by the Constitution), and Garrett, 531 U.S. at 367 (stating
Congress, through Title I of the ADA, could not redefine the substantive rights of the
Constitution, and noting, contrary to Title I's provisions, the Fourteenth Amendment
did not require States to provide special accommodations for disabled persons), with
Lane, 124 S. Ct. at 1992 (stating the inadequate access to governmental facilities made
the prophylactic legislation proper to provide a remedy).

331. Lane, 124 S. Ct. at 1986.
332. Id. at 1984.
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ments to provide modifications in order to accommodate those with
disabilities.

333

Similarly, in Florida Prepaid Postsecondary Education Expense
Board v. College Savings Bank,33 4 the United States Supreme Court
decided the Patent and Plant Variety Protection Remedy Clarification
Act ("Patent Remedy Act") imposed a national mandate to the states
by asserting the states were amenable to lawsuit regarding patent in-
fringement. 3 3 5 In Florida Prepaid, College Savings Bank patented a
financing technology designed to ensure investors had adequate funds
to pay college tuition.3 36 College Savings Bank sued Florida Prepaid
Postsecondary Education Expense Board ("Florida Prepaid") for pat-
ent infringement after Florida Prepaid instituted a tuition prepay-
ment program similar to that of College Savings Bank.33 7 The patent
laws prior to the Patent Remedy Act provided a party infringed a pat-
ent when that party made use of or sold a patented invention without
authority of the patent's owner. 3 38 The Patent Remedy Act changed
the patent laws to clarify that states and their instrumentalities were
included among the parties prohibited from infringing upon patent
rights. 3 39 In determining whether the Patent Remedy Act was appro-
priate legislation, the Court stated Congress only had remedial power
to enforce constitutional rights. 340 The Court noted this power was
limited because Congress could not enforce the right by modifying the
properties of the right. 34 1 Further, the Court stated Congress had the
power to enforce and not the power to decide what established a con-
stitutional violation.3 4 2

Unlike Florida Prepaid, the Lane Court determined the legisla-
tion at issue was appropriate, remedial legislation.34 3 The Court in
Lane stated Congress provided comprehensive requirements for the
states in significant areas of public life.3

44 Yet, the Court was incon-
sistent by stating Congress could not make substantive changes to the

333. Id.
334. 527 U.S. 627 (1999).
335. Florida Prepaid Postsecondary Educ. Expense Bd. v. Coll. Savings Bank, 527

U.S. 627, 647 (1999).
336. Florida Prepaid, 527 U.S. at 630-31.
337. Id. at 631.
338. Id.
339. Id. at 632.
340. Id. at 638.
341. Id.
342. Id.
343. Compare Florida Prepaid, 527 U.S. at 647 (stating the Patent Remedy Act

could not be upheld under § 5 of the Fourteenth Amendment), with Lane, 124 S. Ct. at
1992 (stating Title II was appropriate legislation).

344. Lane, 124 S. Ct. at 1984.
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law. 34 5 Thus, Title II of the ADA, as enacted by Congress, functioned
more as a modification to the substantive rights laid out in the Four-
teenth Amendment than as remedial legislation.3 46

In Lane, the Supreme Court concluded Congress validly exercised
its § 5 authority in enacting Title II to enforce Fourteenth Amendment
rights. 34 7 However, the Court stated Congress could not properly en-
act such measures if they substantively changed the law and placed
legal duties on the states.3 48 The Court's decision in Lane discounted
its prior decisions in Garrett, City of Boerne, and Florida Prepaid.34 9

In Garrett, the Court determined Title I of the ADA improperly placed
restrictions on the states. 350 Additionally, in City of Boerne, the Court
stated Congress could not declare what requirements the Fourteenth
Amendment placed on the states, and the Fourteenth Amendment did
not grant Congress the power to enact general legislation.3 5 1 Further,
in Florida Prepaid, the Court stated Congress' power enabled it to en-
force constitutional rights and not to determine what constituted a vi-
olation of such rights.3 52 Therefore, in Lane, the Supreme Court
incorrectly determined Title II was a valid enactment of Congress' § 5
power because Title II substantively changed the rights guaranteed by
the Fourteenth Amendment. 3 53

2. The Supreme Court Misapplied the Facts in Lane to Presume
Lane's Due Process Rights Were Violated

The Supreme Court incorrectly interpreted Lane's claim to fall
within the bounds of Title II of the ADA as a violation of the Due Pro-
cess Clause, even though the State did not violate Lane's due process
rights.3 54 The Court in Lane stated Title II of the ADA sought to en-
force the right of access to the courts, which was protected by the Due
Process Clause.3 55 Furthermore, the Lane Court stated in addition to
the right of access to the courts, the Due Process Clause also protected
the right to be present at trial and a right of access to criminal pro-

345. Id. at 1986.
346. See supra notes 304-345 and accompanying text.
347. Lane, 124 S. Ct. at 1994.
348. See supra notes 304-05 and accompanying text.
349. See supra notes 308-42 and accompanying text.
350. See supra notes 308-13 and accompanying text.
351. See supra notes 316-24 and accompanying text.
352. See supra notes 335-42 and accompanying text.
353. See supra notes 304-52 and accompanying text.
354. See infra notes 355-78 and accompanying text.
355. Lane, 124 S. Ct. at 1988.
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ceedings. 35 6 However, the courthouse in Tennessee offered assistance
to Lane so he would have access to his criminal proceedings. 357

In an earlier case, the Supreme Court discussed a violation of the
right to freely exercise one's religion when this right was not actually
violated.3 58 In City of Boerne, the Archbishop claimed the City of
Boerne's Historic Landmark Commission violated the RFRA, which
provided a heightened scrutiny for any government action infringing
upon the right to free exercise of religion.35 9 The Court in City of
Boerne stated the RFRA was enacted as a reasonable means to protect
religious exercise by preventing laws targeting religious practices. 360

However, the Court asserted most laws affected by the RFRA would
not likely be motivated by religious intolerance. 36 1 Thus, the Court
stated laws could be invalid under the RFRA regardless of whether
they were enacted to infringe upon the right of free exercise. 36 2

Similar to the Court in City of Boerne, the Lane Court allowed
Lane's claim to proceed because Lane based his claim on an alleged
violation of a federal statute, even though his constitutional rights
were not likely violated. 36 3 In Title II of the ADA, which were central
to Lane, Congress provided a government entity could not deprive
others of its services, activities or programs because they had a disa-
bility.3 64 In Lane, Lane claimed the failure to provide an elevator in
the courthouse so he could attend his criminal hearing was a violation
of Title II of the ADA.3 65 The Lane Court admitted Lane was able to
attend his initial hearing by crawling up the stairs.36 6 However, the
Court noted Lane refused the assistance of officers who offered to
carry Lane to the second floor. 3 6 7

The dissent, unlike the majority, noted the lower court conducted
another hearing in the library of the courthouse, thereby accommodat-

356. Id.
357. Id. at 1983.
358. See generally City of Boerne v. Flores, 521 U.S. 507 (1997) (hearing a case re-

garding the RFRA, which protected the right to freely exercise one's religion, although
the zoning commission merely denied a building permit application).

359. Flores, 521 U.S. at 512, 515.
360. Id. at 529.
361. Id. at 535.
362. Id. at 534.
363. Compare Flores, 521 U.S. at 534 (stating laws could prove to not be valid under

the RFRA regardless of whether their purpose was to infringe upon constitutional
rights), with Lane, 124 S. Ct. at 2000 n.4 (Rehnquist, C.J., dissenting) (stating the State
did not deny Lane the right of access to the courts because it offered assistance to Lane,
which he refused).

364. 42 U.S.C. § 12132 (1994).
365. Lane, 124 S. Ct. at 1982.
366. Id. at 1982-83.
367. Id. at 1983.
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ing his disability.36 8 The dissent also recognized the lower court of-
fered Lane the opportunity to relocate all future proceedings in order
to accommodate him in a handicapped-accessible building nearby.3 69

Unlike the Court in City of Boerne, the Lane Court implied a constitu-
tional violation had occurred regardless of the facts.3 70 The Court in
Lane discussed the Due Process Clause as a right Title II of the ADA
was trying to protect.3 7 1 Yet, the Court offered no indication Lane's
Due Process Rights were actually violated.3 72 Rather, the Court ac-
knowledged the State offered assistance to Lane, which he rejected.3 73

In fact, the State made accommodations for Lane so he could be pre-
sent at his criminal proceedings. 3 74 Thus, the Supreme Court incor-
rectly decided in Lane's favor because there was little or no evidence
Lane's due process rights were violated.3 75

In Lane, the Court stated it was easy to determine Title II was
enacted to address the harm of disability discrimination regarding
state-sponsored services and programs, including access to the
courts.3 76 In reaching its decision, the Court overlooked the fact that
the State had not denied Lane his right of access to the court; rather,
it had offered him assistance and accommodated his special needs.3 77

The Court in City of Boerne had determined the RFRA to be an invalid
enactment by Congress because the RFRA could invalidate state ac-
tions regardless of whether those actions violated a person's constitu-
tional rights.3 7 8 Therefore, the Supreme Court erred in its decision
that Lane's claim could properly continue under Title II of the ADA
because Title II could hold state's liable regardless of whether they
actually violated their citizen's constitutional rights. 3 79

368. Id. at 2000 n.4 (Rehnquist, C.J., dissenting).
369. Id. (Rehnquist, C.J., dissenting).
370. Compare supra notes 359-62 (stating the RFRA was invalid because it could

invalidate laws not aimed at constitutionally protected activity), with supra notes 365-
69 (stating despite evidence a constitutional violation had not occurred Title II of the
ADA was valid legislation).

371. Lane, 124 S. Ct. at 1988.
372. See supra notes 365-70 and accompanying text.
373. Lane, 124 S. Ct. at 1983.
374. Id. at 2000 n.4 (Rehnquist, C.J., dissenting).
375. See supra notes 355-74 and accompanying text.
376. Lane, 124 S. Ct. at 1989.
377. See supra notes 363-74 and accompanying text.
378. See supra notes 359-62 and accompanying text.
379. See supra notes 355-78 and accompanying text.
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B. THE SUPREME COURT MISINTERPRETED CONGRESS' LEGISLATIVE

FINDINGS REGARDING DISABILITY DISCRIMINATION AND

APPLYING THE FINDINGS TO THIS CASE

The Supreme Court in Lane incorrectly interpreted the legislative
history of the ADA to determine there was a pattern of constitutional
violations sufficient for appropriate legislation. 38 0 The Lane Court
stated a court must examine whether legislation enforces constitu-
tional rights by judging the legislation's provisions in light of its his-
tory.3 8 The Court had previously examined the legislative history of
the RFRA in light of enforcing the constitutional right of freedom of
religion.38 2 In the earlier case of City of Boerne, the Supreme Court
was concerned with whether the RFRA was appropriate legislation by
Congress. 38 3 The Court in City of Boerne asserted there must be a
congruence between the remedy and the harm Congress was trying to
correct. 38 4 The Court stated the measures must be appropriate be-
cause stronger actions appropriately addressing one constitutional vi-
olation could be inappropriate for a violation not as serious. 3 8 5 The
Court stated the legislative history for the RFRA did not indicate
widespread occurrences of religious intolerance, which might have led
to the passage of generally applicable laws.38 6 The Court in City of
Boerne noted the legislative hearings focused primarily on incidental
burdens that laws of general application placed on religion.38 7 In fact,
the hearings focused on incidents when autopsies were performed on
individuals of various faiths violating their respective beliefs. 38 8 The
hearings also discussed laws for zoning regulations and preservation
of historic sites that have detrimental effects on religious buildings. 38 9

Examining the examples provided by the legislative history, the Court
in City of Boerne asserted it had difficulty determining whether wide-
spread religious discrimination existed. 3 90

Unlike City of Boerne, the Court in Lane determined Congress de-
signed the ADA to remedy a widespread history of unconstitutional

380. See infra notes 381-441 and accompanying text.
381. Lane, 124 S. Ct. at 1988.
382. See infra notes 383-90 and accompanying text.
383. Flores, 521 U.S. at 511.
384. Id. at 530.
385. Id. The Court also stated the appropriateness of the passed law should be con-

sidered by taking the harm presented into account. Id.
386. Flores, 521 U.S. at 530. The legislative record did not show any episode of gen-

eral legislation motivated by religious bigotry during the last forty years. Id.
387. Flores, 521 U.S. at 530.
388. Id. at 530-31. Specifically, the Court mentioned the Jewish and Hmong reli-

gions. Id. at 531.
389. Flores, 521 U.S. at 531.
390. Id.
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state conduct based on disabilities. 391 The Court in City of Boerne
stated Congress was not able to identify in the legislative history any
instances of legislation enacted as a result of intolerance toward relig-
ion.392 The City of Boerne Court further noted Congress did not pro-
vide any examples of religious persecution in the United States in the
preceding forty years.393 Alternatively, the Lane Court determined
there was a history of widespread constitutional violations based on
disability discrimination in state-administered programs and ser-
vices. 39 4 The Court asserted states had placed limitations on disabled
individuals with regard to voting, marrying, and serving on a jury.3 9 5

The Court also noted unequal treatment in public services and pro-
grams such as the penal system, voting, and public education. 396 Yet,
the Lane Court focused its attention on areas completely unrelated to
an individual's right of access to the courts. 397

Similar to City of Boerne, the Court in Florida Prepaid analyzed
the legislative history to determine the appropriateness of the legisla-
tion in question.398 In Florida Prepaid, the Supreme Court examined
College Savings Bank's argument that the Patent Remedy Act was
proper legislation to protect against deprivation of property rights in
patents without due process. 399 In examining the validity of this leg-
islation, the Court in Florida Prepaid stated it must determine which
violation of the Fourteenth Amendment Congress was attempting to
remedy.400 To do this the Court examined the legislation in light of
the history of this type of violation. 401 The Court in Florida Prepaid
noted there was no indication by Congress of any pattern of states
infringing on the rights of patent owners.40 2 In fact, Congress ac-
knowledged many states were already complying with the then cur-
rent patent laws.40 3 The Court in Florida Prepaid also noted

391. Compare Flores, 521 U.S. at 530 (stating the RFRA's legislative history lacked
modern examples of laws passed as a result of religious intolerance), with Lane, 124 S.
Ct. at 1989 (stating Title II was designed to correct a history of unequal treatment to-
ward disabled persons).

392. Flores, 521 U.S. at 530.
393. Id. The Court also noted the lack of any recent episodes was due to the lack of

deliberate persecution. Id.
394. Lane, 124 S. Ct. at 1989.
395. Id.
396. Id.
397. See supra notes 395-96 and accompanying text.
398. Florida Prepaid, 527 U.S. at 639-40.
399. Id. at 636.
400. Id. at 639.
401. Id. at 639-40.
402. Id. at 640.
403. Id. (citing H.R. REP. No. 101-960, at 38 (1990)). A House Report could only

provide two examples of lawsuits for patent infringement against states. Id.
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testimony given to the House Subcommittee asserting states were
willing to honor the rights of patent owners. 40 4

Unlike Florida Prepaid, the Lane Court noted a pattern of uncon-
stitutional state conduct regarding disability discrimination. 40 5 In
Florida Prepaid, the Supreme Court asserted Congress produced very
little evidence showing states were infringing on the rights of patent
owners. 4 0 6 Congress further acknowledged a large number of states
were complying with already enacted patent laws.40 7 However, the
Court in Lane determined there were flaws in existing laws, which left
them insufficient to address disability discrimination. 4 08 The Court
stated a large majority of the problems of disability discrimination
was in the area of administering public services and public
programs.

4 09

Similarly in Garrett, the Supreme Court examined the legislative
history of the ADA to see if it was properly enacted in response to
state violations.4 10 The Garrett Court analyzed the ADA to determine
whether state employees could recover damages for employment dis-
crimination. 4 1 ' The Court stated the ADA applied to the states if the
statute was appropriate Fourteenth Amendment legislation. 4 12 The
Court examined the history of unconstitutional job discrimination to
determine the appropriateness of the ADA.4 13 The Court noted the
legislative history did not show any pattern of discrimination by
states in the employment of disabled persons. 4 14 Rather, the Court
pointed to Congress' general claim of a serious social problem where
society, as opposed to states, isolated individuals with disabilities. 41 5

Although Congress cited examples of employment discrimination,
these occurrences involved actions by government entities other than
states themselves. 4 16 While the Court in Garrett agreed these inci-

404. Florida Prepaid, 527 U.S. at 640.
405. Compare Florida Prepaid, 527 U.S. at 640 (stating Congress could not identify

any pattern of state patent infringement, let alone unconstitutional conduct), with
Lane, 124 S. Ct. at 1990 (stating the pattern of discrimination based on disabilities
continued despite corrective efforts by federal and state legislatures).

406. Florida Prepaid, 527 U.S. at 640.
407. Id. (citing H.R. REP. No. 101-960, at 38 (1990)).
408. Lane, 124 S. Ct. at 1990.
409. Id.
410. Garrett, 531 U.S. at 368.
411. Id. at 360-61.
412. Id. at 364.
413. Id. at 368.
414. Id.
415. Id. at 369.
416. Id. The Court noted several incidents, including a state university refusing to

hire a blind applicant as a health administrator; a state university denying a blind stu-
dent the chance to student teach; a department of transportation firing an epileptic
microfilmer; and a state university paying a lower wage to deaf workers. Id.
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dents indicated state unwillingness to accommodate disabled individ-
uals, the Court noted the incidents fell short of a pattern suggesting
widespread unconstitutional discrimination. 417 Additionally, the
Court in Garrett remarked these incidents were submitted to the Task
Force on the Rights and Empowerment of Americans with Disabilities
("Task Force") and not to Congress; the Task Force equally found
states were not participating in employment discrimination. 418 The
Court noted the lack of mention of any unconstitutional state conduct
by Congress in the legislative findings was further indication
these examples of state actions cited by Congress were not
unconstitutional.

419

Unlike Garrett, the Court in Lane asserted there was significant
evidence of states treating disabled persons unequally. 420 In Garrett,
the Court stated while Congress assembled a record of many examples
of society discriminating against disabled persons, very few of these
examples related to the states' activities.421 The Court asserted the
examples involving state activity, even when examined together, did
not amount to a level of widespread unconstitutional discrimina-
tion. 42 2 In Lane, the Supreme Court stated Title II of the ADA served
to address the harm of unequal treatment of disabled persons through
programs and services administered by the states.423 However, the
programs and services the Supreme Court discussed only related to
such areas as serving as jurors, engaging in marriage, voting, public
education, and the penal system.424 Despite these examples of uncon-
stitutional activity by states in the services and programs they of-
fered, the dissent noted none of the activity included the exclusion of
disabled persons from being present at their trial.4 2 5 Although the
Court in Lane further stated the United States Supreme Court had
ruled on cases involving unconstitutional state conduct towards dis-
abled persons, thus adding to the history of disability discrimination,
the dissent noted none of the Court's cases involved the exclusion of

417. Garrett, 531 U.S. at 370. The Court also noted the numbers of incidents pro-
vided by Congress were insignificant given that states employed around 4.5 million peo-
ple and there were 43 million disabled persons in America. Id.

418. Garrett, 531 U.S. at 370-71.
419. Id. at 371.
420. Compare Garrett, 531 U.S. at 368 (stating the ADA's legislative record did not

show a pattern of unconstitutional employment discrimination of the disabled), with
Lane, 124 S. Ct. at 1990 (stating Congress identified hundreds of examples of disparate
treatment by states toward persons with disabilities).

421. Garrett, 531 U.S. at 369.
422. Id. at 370.
423. Lane, 124 S. Ct. at 1989.
424. Id.
425. Id. at 1989; 2000-01 (Rehnquist, C.J., dissenting).
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disabled persons from courthouses. 4 26 The Court noted lower courts
have also ruled on issues involving discriminatory conduct against
disabled persons, but only a small minority of cases involved the ex-
clusion from a courthouse. 42 7

Additionally in Lane, the Court stated it was easy to discern the
harm Congress was trying to redress in enacting Title 11.428 The
Court in Lane noted the significant history of disparate treatment of
disabled persons in the area of a state service or program. 4 29 The
Court, however, could only provide three examples in the last twenty-
five years of cases involving the violation of constitutional rights of
disabled persons.4 30 Alternatively, the Court in Florida Prepaid
noted while there have been only eight lawsuits dealing with patent
infringement by states between 1880 and 1990, Congress only pro-
vided examples of two such lawsuits in the legislative history.4 3 1 As a
result, the Florida Prepaid Court decided there was not an adequate
history of constitutional violations for Congress to redress. 4 32 Unlike
Florida Prepaid, the Lane Court validated a law protecting the consti-
tutional rights of disabled persons when there was only a minimal

426. Id. at 1989 (citing Jackson v. Indiana, 406 U.S. 715 (1972) (involving unjusti-
fied commitment of disabled persons); Youngberg v. Romeo, 457 U.S. 307 (1982) (com-
prising of state mental hospitals neglecting its patients); and Cleburne v. Cleburne
Living Center, Inc., 473 U.S. 432 (1985) (including discriminatory zoning decisions)).
See 2000-01 (Rehnquist, C.J., dissenting).

427. Id. at 1989-90; 1989-90 nn. 11-14 (citing LaFaut v. Smith, 834 F.2d 389, 394
(4th Cir. 1987) (involving inmate who was unable to properly use a toilet); Schmidt v.
Odell, 64 F. Supp. 2d 1014 (Kan. 1999) (comprising of inmate who had to crawl on the
jail floor); New York State Assn. For Retarded Children, Inc. v. Carey, 466 F. Supp. 487,
504 (E.D.N.Y. 1979) (including segregation of mentally disabled students infected with
Hepatitis B); Mills v. Board of Educ. of D.C., 348 F. Supp. 866 (D.C. 1972) (excluding
mentally handicapped pupils from public schools); Doe. v. Rowe, F. Supp. 2d 35 (Me.
2001) (involving disenfranchisement of individuals under guardianship as a result of
mental illness); New York ex rel. Spitzer v. County of Delaware, 82 F. Supp. 2d 12
(N.D.N.Y. 2000) (comprising voters who were unable to access the polls); Ferrell v. Es-
telle, 568 F.2d 1128, 1132-33 (5th Cir. 1978) (including criminal defendant unable to
hear who was denied interpretive services), opinion withdrawn as moot, 573 F.2d 867
(5th Cir. 1978); Layton v. Elder, 143 F.3d 469, 470-72 (8th Cir. 1998) (involving physi-
cally-impaired litigant who could not reach the second floor of a courthouse for a county
quorum court meeting)).

428. Lane, 124 S. Ct. at 1989.
429. Id.
430. See Lane, 124 S. Ct. at 1990 n.14 (citing Ferrell v. Estelle, 568 F.2d 1128, 1132-

33 (5th Cir. 1978), opinion withdrawn as moot, 573 F.2d 867 (5th Cir. 1978) (stating
hearing impaired criminal defendant was denied interpretive services); State v. Schaim,
600 N.E.2d 661, 672 (1992) (stating a deaf criminal defendant was denied interpretive
services); People v. Rivera, 480 N.Y.S.2d 426, 434 (N.Y. Sup. Ct. 1984) (stating a deaf
criminal defendant was denied interpretive services)).

431. Florida Prepaid, 527 U.S. at 640 (citing H.R. REP. No. 101-960, at 38 (1990)).
432. Id. at 640.
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amount of actual constitutional violations. 43 3 The Lane Court as-
serted Congress enacted the ADA due to a prevalent history of uncon-
stitutional state discrimination. 43 4 Yet, the Court was able to cite
only three examples of unconstitutional state conduct from this preva-
lent history.43 5 Thus, the Supreme Court wrongly construed Title II
of the ADA in Lane as a prophylactic response to a history of unconsti-
tutional conduct by the states, because there was very little evidence
of unconstitutional state discrimination against those with
disabilities.

4 36

In Lane, the Supreme Court determined there was a significant
backdrop of widespread disability discrimination regarding state ad-
ministered programs and services. 43 7 The Court in Lane failed to rely
on the analyses of the legislative history in the prior cases of City of
Boerne, Florida Prepaid, and Garrett.438 In City of Boerne, the Court
noted the legislative history focused on the effect generally applicable
laws had on religion.4 39 Further, in Florida Prepaid, the Court noted
the legislative history did not contain any indication that states were
infringing on patent owners' rights. 440 Likewise, in Garrett, the Court
asserted the legislative history of the ADA did not cite examples of
state misconduct regarding employment discrimination. 44 1 Therefore,
the Supreme Court incorrectly determined the legislative history of
the ADA validated its enactment because the history did not contain
examples of widespread disability discrimination. 44 2

433. Compare Florida Prepaid, 527 U.S. at 640 (stating Congress provided two inci-
dents of state patent infringement), with Lane, 124 S. Ct. at 1990 n. 14 (citing three
cases involving the denial of interpretive services to a deaf criminal defendant).

434. Lane, 124 S. Ct. at 1989.
435. See Lane, 124 S. Ct. at 1990 n.14 (citing Ferrell v. Estelle, 568 F.2d 1128, 1132-

33 (5th Cir. 1978), opinion withdrawn as moot, 573 F.2d 867 (5th Cir. 1978) (stating
hearing impaired criminal defendant was denied interpretive services); State v. Schaim,
600 N.E.2d 661, 672 (1992) (stating a deaf criminal defendant was denied interpretive
services); People v. Rivera, 480 N.Y.S.2d 426, 434 (N.Y. Sup. Ct. 1984) (stating a deaf
criminal defendant was denied interpretive services)).

436. See supra notes 381-435 and accompanying text.
437. Lane, 124 S. Ct. at 1989.
438. See supra notes 383-419 and accompanying text.
439. See supra notes 383-90 and accompanying text.
440. See supra notes 398-404 and accompanying text.
441. See supra notes 410-419 and accompanying text.
442. See supra notes 381-441 and accompanying text.
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C. THE SUPREME COURT ERRED IN DECIDING CONGRESS

EFFECTIVELY ABROGATED STATES' ELEVENTH AMENDMENT

IMM UNITY BECAUSE TITLE II OF THE AMERICAN DISABILITIES ACT

WAS EXCESSIVELY BROAD

The United States Supreme Court erroneously determined Title
II of the ADA effectively abrogated states' sovereign immunity, be-
cause Title II was overly broad in its application. 4 4 3 The Lane Court
stated Congress had a significant amount of flexibility in creating pre-
ventative measures in legislation. 44 However, the Court determined
when Congress used its § 5 power, the legislation was only valid when
the measures Congress implemented had a congruent and propor-
tional relationship to the harm the legislation was trying to
prevent.4

4 5

The Court had earlier discussed the necessity of a congruent and
proportional relationship in order for Congress to avoid creating legis-
lation that was too broad in scope.446 In City of Boerne, the Supreme
Court noted the coverage of the RFRA was improper because its scope
intruded at all levels of government, including the federal, state, and
local governments, as well as the agencies and officials relating to
each of these governments. 44 7 Likewise, in Florida Prepaid, the Su-
preme Court noted the Patent Remedy Act not only applied to states
but to agencies of states and any individual acting in the official ca-
pacity of a state officer or employee. 44 8 The Florida Prepaid Court
noted the Patent Remedy Act could not be upheld because its scope
was indiscriminate. 44 9 Similarly, in Lane, the Supreme Court noted
Congress designed the ADA to furnish a countrywide mandate to
eradicate disability discrimination.4 5 0 Furthermore, the Lane Court
stated Title II of the ADA applied to all public entities, including gov-
ernments at the state and local levels and their respective agencies. 4 5 1

Similar to City of Boerne and Florida Prepaid, the Lane Court deter-
mined the respective legislation applied to the many layers of govern-
ment at either local or state levels.4 52

443. See infra notes 444-89 and accompanying text.
444. Lane, 124 S. Ct. at 1986.
445, Id.
446. See infra notes 447-49 and accompanying text.
447. Flores, 521 U.S. at 532 (citing 42 U.S.C. § 2000bb-2 (1)).
448. Florida Prepaid, 527 U.S. at 632 (citing 35 U.S.C. § 296 (a)).
449. Id. at 647.
450. Lane, 124 S. Ct. at 1984 (citing 42 U.S.C. § 12101 (b) (4)).
451. Id. at 1984 (citing 42 U.S.C. § 12131 (1)).
452. Compare Flores, 521 U.S. at 532 (citing 42 U.S.C. § 2000bb-2 (1)) (stating

RFRA applied to every federal agency and official along with the agencies and officials
of state or local governments), and Florida Prepaid, 527 U.S. at 632 (citing 35 U.S.C.
§ 296 (a)) (stating the Patent Remedy Act revoked the immunity of states, the states'
agencies, and state employees or officers whose conduct falls within their official capac-
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However, in City of Boerne, the Supreme Court stated legislation
based on § 5 of the Fourteenth Amendment should be tailored to rem-
edy the harm it was intended to protect.4 53 The Court in City of
Boerne stated the RFRA was not confined to the protections of the
Fourteenth Amendment. 45 4 The Court further asserted the 2cope of
the RFRA was notably distinct from other legislation Congress passed
under § 5 power when such legislation provided limitations as to time
and geography.45 5 While the Court in City of Boerne noted § 5 did not
require legislation to provide termination dates or geographic limita-
tions, the Court stated these restrictions helped ensure Congress was
enacting a more proportionate legislation to prevent the particular
constitutional violations. 4 56

Similarly in Florida Prepaid, the Supreme Court warned of enact-
ing strong measures, which could be inappropriate under certain cir-
cumstances. 4 57 The Court noted the Patent Remedy Act's provisions
were not proportional to any unconstitutional behavior for which the
legislation was aimed to prevent. 4 58 The Court stated while the legis-
lation exposed the states to a wide array of liability, Congress failed to
provide limitations or restrictions on what the legislation covered in
terms of arguable constitutional violations. 45 9 Rather, Congress
forced states to be open to any possible patent infringement lawsuit
for an indeterminate amount of time.4 60 The Court continued by stat-
ing Congress placed limitations in the legislation, which limitations
prohibited state conduct as a preventive measure against unconstitu-
tional actions, to ensure it applied a means proportionate to its au-
thority under § 5 of the Fourteenth Amendment.4 6 1 Stating the
Patent Remedy Act was broad in scope, the Florida Prepaid Court as-
serted this legislation could not be sustained based on § 5 due to the
Patent Remedy Act's reach in coverage.462

ity), with Lane, 124 S. Ct. at 1984 (citing 42 U.S.C. § 12131 (1)) (stating Title II of the
ADA applied to any government at state or local levels, including their respective
agencies).

453. Flores, 521 U.S. at 532 (citing Civil Rights Cases, 109 U.S. 3, 13 (1883)).
454. Id. at 532.
455. Id. at 532-33 (citing South Carolina v. Katzenbach, 383 U.S. 301, 315, 331

(1966) (stating the Voting Rights Act was not only bound to the country's regions where
there was a greater indication of voting discrimination but the Voting Rights Act was
also limited to the extent its coverage could terminate where there was no indication of
severe voting discrimination during the previous five years)).

456. Id. at 533.
457. Florida Prepaid, 527 U.S. at 646 (citing Flores, 521 U.S. at 530).
458. Id.
459. Id.
460. Id. at 647.
461. Id.
462. Id.
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Likewise, in Garrett, the Supreme Court stated even if there was
a history of widespread unconstitutional state discrimination, the
remedies provided by Title I of the ADA would not be proportional to
the harm Congress was trying to prevent.4 63 For example, the Court
noted a state employer could conserve resources by hiring only those
who could use the facilities as they existed, while the ADA required a
state employer to expend resources to modify existing facilities for the
use of all individuals, including those with disabilities. 4 64 The Court
in Garrett asserted the duty to accommodate the disabled far exceeded
what the Constitution required of states because the ADA ignored a
large number of valid, reasonable responses which did not place an
undue burden on state employers.4 65 The Garrett Court further noted
the ADA prohibited states from applying certain standards that cre-
ated a disparate impact on persons with disabilities regardless of
whether the state had a rational basis for applying such a stan-
dard. 46 6 The Court determined § 5 of the Fourteenth Amendment did
not grant Congress such broad authority to enact the provisions of Ti-
tle I of the ADA. 46 7

The Supreme Court in Lane acknowledged Title II of the ADA had
widespread applicability. 468 However, instead of looking at all the ar-
eas covered by Title II, such as access to hockey rinks and voting
booths, the Lane Court chose to only review the question whether Con-
gress had proper authority to protect the constitutional right of court
access. 4 69 Finding Title II appropriate § 5 legislation regarding access
to the courts, the Supreme Court in Lane noted Title II of the ADA
was proportional to the goal of protecting the right of access to the
courts.

4 7 0

Similar to the Court in Garrett, the Lane Court noted the ADA
placed requirements on states to make changes necessary to accom-
modate disabled persons. 4 71 However, unlike Garrett, the Court in
Lane asserted Congress justified the duty to accommodate because the

463. Garrett, 531 U.S. at 372.
464. Id.
465. Id. The ADA also placed the burden of proof on the state employer while the

Constitution placed the burden on the complaining party. Id.
466. Garrett, 531 U.S. at 372. The Court also stated while a disparate impact could

be evidence of discrimination, the Court would need more than this evidence alone to
apply a stricter scrutiny on state conduct. Id. at 372-73.

467. Garrett, 531 U.S. at 374.
468. Lane, 124 S. Ct. at 1992.
469. Id. at 1993.
470. Id.
471. Compare Garrett, 531 U.S. at 372 (stating the ADA required state employers to

make public facilities accessible to disabled persons), with Lane, 124 S. Ct. at 1993
(stating the ADA required states to remove any barrier prohibiting the accessibility of
services and programs to disabled persons).
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failure to accommodate disabled persons was no different than the ex-
clusion of disabled persons. 472 The Court in Lane noted Congress pro-
vided limitations to the extent the required accommodations needed
only to be reasonable, rather than requiring any accommodation nec-
essary.4 73 Regardless, Congress still imposed the duty to remove ar-
chitectural obstructions to accessibility on all public entities whether
at the state or local level. 47 4 The Lane Court stated this duty was
consistent with rights established under the doctrine of due pro-
cess. 47 5 Unlike the Court in City of Boerne, Florida Prepaid, and Gar-
rett, the Court in Lane constitutionally justified the legislation
Congress enacted. 4 76 The Lane Court stated the doctrine of due pro-
cess required states to provide, where practicable, the opportunity for
an individual to be heard in court.4 7 7 Yet, Title II of the ADA forced
requirements on not only the states but also all the agencies and in-
strumentalities of both state and local governments. 47 8 Similarly, in
Florida Prepaid, the Patent Remedy Act made the states amenable to
lawsuit for any claims of patent infringement.4 7 9 Likewise, in City of
Boerne, the RFRA's coverage intrudes in each level of government, in-
cluding every official or agency of the state, local, and federal govern-
ment. 480 Unlike Florida Prepaid and City of Boerne, in Lane, the
Court validated the legislation at issue despite its over-reaching cov-
erage.48 1 Thus, the Supreme Court in Lane erred by ruling Congress
abrogated the states' Eleventh Amendment immunity through the

472. Compare Garrett, 531 U.S. at 372 (stating the Constitution did not require the
level of accommodation that Title I required), with Lane, 124 S. Ct. at 1993 (stating
Congress was justified to obligate states to make reasonable accommodations).

473. Lane, 124 S. Ct. at 1993.
474. Id. at 1984, 1993. See supra note 332 and accompanying text.
475. Lane, 124 S. Ct. at 1994.
476. Compare Flores, 521 U.S. at 532 (stating the RFRA was not confined to the

remedying of Fourteenth Amendment violations), and Florida Prepaid, 527 U.S. at 646
(stating Congress failed to limit the Patent Remedy Act to only constitutional viola-
tions), and Garrett, 531 U.S. at 372 (stating the duty to accommodate Congress placed
on the states through Title I of the ADA far exceeded the constitutional requirement),
with Lane, 124 S. Ct. at 1994 (stating the duty to accommodate in Title II of the ADA
was well-established in the principle of due process).

477. Lane, 124 S. Ct. at 1994.
478. Id. at 1984.
479. Florida Prepaid, 527 U.S. at 647.
480. Flores, 521 U.S. at 532.
481. Compare Florida Prepaid, 527 U.S. at 646-47 (stating Congress neglected to

restrict the coverage of the Patent Remedy Act, which therefore could not be sustained),
and Flores, 521 U.S. at 532, 536 (stating the RFRA intruded at all levels of government
regardless of its effect, and the legislation's constitutionality could not be sustained),
with Lane, 124 S. Ct. at 1993, 1994 (stating Congress placed requirements on the states
to eliminate any obstacles to state-run services and programs, and Congress' actions
constituted a valid exercise of its authority).
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ADA because the legislation it enacted was overbroad in
application.

48 2

In Lane, the Court determined Title II was congruent and propor-
tional to the goal of enforcing the Fourteenth Amendment guarantee
of access to the courts.48 3 In its decision, the Court reasoned the issue
was whether Congress could use § 5 power to enforce the right of ac-
cess to the courts.4 8 4 However, the Court disregarded its prior deci-
sions in City of Boerne, Florida Prepaid, and Garrett.4 8 5 In all three
prior cases, the Court determined the legislation was improper be-
cause the scope of each piece of legislation was too broad.4 8 6 Further,
the Court in City of Boerne stated legislation with temporary and geo-
graphical restrictions helped ensure the legislation was proportionate
to the harms Congress intended to prevent.4 8 7 Likewise, in Florida
Prepaid, the Court stated the Patent Remedy Act was invalid because
Congress had neglected to provide any restrictions on the reach of this
particular legislation. 48 8 Further, in Garrett, the Court stated the
ADA was improper because Congress did not consider less restrictive
alternatives, and the ADA affected states without regard to whether
there was a rational basis for doing so. 4 8 9 Therefore, the Supreme
Court erred in validating Title II of the ADA because it was too broad
in scope. 490

CONCLUSION

In Tennessee v. Lane,4 9 1 the United States Supreme Court de-
clared Congress made a valid use of its § 5 power to enforce Four-
teenth Amendment rights.49 2 In doing so, the Court upheld the
decision of the United States Court of Appeals for the Sixth Circuit to
remand Lane's case to be tried on the facts.4 9 3 The Court determined
Title II of the ADA attempted to enforce rights, such as due process,
provided in the Fourteenth Amendment. 494 While the Court stated
stronger preventative measures might be inappropriate, it decided the
provisions of Title II were adequate to avert disability discrimina-

482. See supra notes 444-80 and accompanying text.
483. Lane, 124 S. Ct. at 1993.
484. Id.
485. See supra notes 447-67 and accompanying text.
486. See supra notes 447-67 and accompanying text.
487. See supra notes 453-56 and accompanying text.
488. See supra notes 457-62 and accompanying text.
489. See supra notes 463-67 and accompanying text.
490. See supra notes 444-89 and accompanying text.
491. 124 S. Ct. 1978 (2004).
492. Tennessee v. Lane, 124 S. Ct. 1978, 1994 (2004).
493. Lane, 124 S. Ct. at 1983, 1984, 1994.
494. Id. at 1988.
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tion.4 9 5 Although the provisions of Title II were pervasive, the Court
only examined whether its provisions were proper in enforcing an in-
dividual's right of access to the courts. 49 6

In Lane, the Supreme Court erred in its interpretation of Con-
gress' power to enact Title II of the ADA, because the ADA effectively
changed the substantive rights guaranteed by the Fourteenth Amend-
ment.4 97 Furthermore, the Court erred in expanding Lane's claim to
include the Due Process Clause, which provides for the right of access
to the courts.4 98 Additionally, the Court misinterpreted the legisla-
tive history behind the ADA, which found widespread unconstitu-
tional discrimination against those with disabilities. 4 99 In Lane, the
Court provided only a minimal amount of examples of unconstitu-
tional disability discrimination.50 0 Finally, the Supreme Court incor-
rectly validated Title II of the ADA because this legislation was
overbroad in its scope.50 1

As a result of its ruling in Lane, the Supreme Court ultimately
allowed citizens to sue the state in which they live for money damages
for any alleged violation of the ADA, regardless of how frivolous the
claim might be. Effectively, the Court circumvented the purpose of
the Eleventh Amendment, which the founders of the Constitution in-
stituted to provide a prohibition to these suits. Although Congress
can abrogate the states' immunity, it can do so only when the harm
Congress is trying to prevent has a similar and proportionate relation-
ship with the means used by Congress. 50 2 When a court examines a
particular harm in a narrow light and the statute to prevent that
harm is extremely broad in scope, undoubtedly the court will deter-
mine the legislation is aimed at protecting the right affected by that
harm. In fact, using this methodology a court would find it difficult to
strike down any invalid or unconstitutional law when the legislation
has an excessively broad scope. The Supreme Court should not tailor
its analysis of an expansive statute to such a narrow harm because
the Court will generally determine the remedy to prevent the harm is
appropriate regardless of the circumstances. Even if the remedy is
unconstitutional, the Court will determine it is appropriate under this
methodology because the remedy fits within the broad scope of the leg-
islation. Additionally, the Supreme Court should recognize there are

495. Id. at 1989, 1992.
496. Id. at 1992, 1993.
497. See supra notes 303-53 and accompanying text.
498. See supra notes 354-79 and accompanying text.
499. See supra notes 380-442 and accompanying text.
500. See supra note 435 and accompanying text.
501. See supra notes 443-90 and accompanying text.
502. Lane, 124 S. Ct. at 1986.
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other remedies available to a disabled citizen, such as seeking an in-
junction or pursuing change through the political process, rather than
simply suing for money damages. The Supreme Court should not at-
tempt to achieve these same results through the validation of over-
broad legislation.

David J. Langeland - '06


