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PRESCRIPTIVE JUSTICE AND THE
WEIGHT OF HISTORY

SAMUEL T. MORISONt

INTRODUCTION

Any theory of justice that seeks to legitimate current rights to
property based on the historical provenance of the distribution of hold-
ings in society, such as Robert Nozick's entitlement theory,1 is bedev-
iled by a perennial problem. Even if the historical entitlement theory
is otherwise theoretically sound, the argument goes, it relies crucially
on a highly dubious empirical premise, since the ubiquity of past acts
of injustice seems to taint the legitimacy of all present holdings.

To take what is perhaps the paradigmatic example, a large por-
tion of the current distribution of wealth in the United States is ar-
guably tainted by the expropriation of land through coercion or fraud
from the Native American tribes who first possessed it. Indeed, the
Indians' claims to their aboriginal lands is about as good a test case
for the entitlement theory as one could reasonably expect to find, since
the ancestors of the early nineteenth century Indian tribes were
among the first human beings to possess and use the land in what
later became the United States.

Setting aside the problem of inter-tribal conquests prior to the ad-
vent of European settlement, these tribes have a relatively pure his-
torical claim of original title, at least in relation to their dealings with
the late arriving European settlers who illicitly dispossessed them. If
the entire procedural apparatus for the fair acquisition and transfer of
holdings is ever going to get off the ground, the critics suggest, then
such past injustices cannot simply be ignored. Rather, they must first
be rectified, either by the return of the expropriated land or through
fair financial compensation, notwithstanding the massive disruption
and dislocation this would inevitably cause for current property own-
ers and taxpayers.
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Hence, the standard conclusion is that, far from justifying the
prevailing system of market-based exchanges within the classical lib-
eral conception of the rule of law, the theory of historical entitlement
either requires a large-scale redistribution of wealth in the United
States to correct the effects (at the very least) of past injustices to Na-
tive Americans, or it is a matter of practical irrelevance, since a neces-
sary precondition of its applicability in the real world is missing.2

Somewhat surprisingly, Nozick himself, who is perhaps the most
important contemporary proponent of the historical entitlement the-
ory, suggests the possibility of just this outcome. After sketching the
"principle of justice in acquisition" (which specifies the conditions
under which unowned property can be appropriated) and the "princi-
ple of justice in transfer" (which specifies the means by which entitle-
ments to holdings may change hands), Nozick announces the
"principle of rectification," which specifies a procedure through which
the effects of past injustices are to be compensated:

This principle uses historical information about previous sit-
uations and injustices done in them (as defined by the first
two principles of justice and rights against interference), and
information about the actual course of events that flowed
from these injustices, until the present, and it yields a
description (or descriptions) of holdings in the society. The
principle of rectification presumably will make use of its best
estimate of subjunctive information about what would have
occurred (or a probability distribution over what might have
occurred, using the expected value) if the injustice had not
taken place. If the actual description of holdings turns out
not to be one of the descriptions yielded by the principle, then
one of the descriptions yielded by the principle must be
realized.

3

Having stated the principle, however, Nozick acknowledges that
the ubiquity of past injustices, coupled with the enormous complexity
of the counterfactual procedure and the limits of our causal and his-
torical knowledge, might easily outstrip our ability to reconstruct the
hypothetical course of events in a rectified world. For these reasons,
he is prepared to concede that "one cannot use the analysis and theory
presented here to condemn any particular scheme of transfer pay-
ments, unless it is clear that no considerations of rectification of injus-

2. See Lawrence Davis, Comments on Nozick's Entitlement Theory, 73 J. PHIL.
836, 839 (1976) ("The rectification principle ... seems to be the most problematic part of
entitlement theory. It is certainly an essential part; for, without it ... if there has been
a single injustice in the history of a state, no matter how far back, the state will not be
able to achieve a just distribution of goods in the present").

3. NOZICK, supra note 1, at 152-53.
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tice could apply to it."4 He goes so far as to suggest that even a
"patterned principle of distributive justice" such as Rawls's difference
principle (to which he had just devoted fifty pages of scathing criti-
cism), might have to be pressed into service as a "rough rule[] of
thumb meant to approximate the general results of applying the prin-
ciple of rectification of injustice."5 Thus, even within the terms of
Nozick's own analysis, the practical feasibility of the entitlement the-
ory remains uncertain at best.

In this article, I argue that the standard critique of the entitle-
ment theory is mistaken, or at least greatly exaggerated, in particular
with respect to claims for the compensation of injustices that occurred
many generations ago, such as the demand for the return of (or com-
pensation for) the appropriation of aboriginal Indian lands.6 The cen-
tral flaw in the argument, in my view, is the uncritical assumption
that moral rights to property, once legitimately acquired, are essen-
tially permanent and impervious to changing social circumstances
and that, as a result, claims for compensation for violations of those
rights endure indefinitely. As Nozick concedes elsewhere, no morally
acceptable conception of property rights can be so rigid. Once the im-
plications of this principle are recognized, it becomes clear that moral
claims to compensation for the violation of property rights are very
likely to fade over time, eventually dissipating altogether. And, I as-
sume that a "right" to certain property, the violation of which gives
rise to no legitimate claim for compensation, cannot reasonably be
characterized as a full-fledged right in the relevant sense. Hence,
compensatory or reparative claims for the violation of property rights
are subject, at least in principle, to prescriptive loss.

While this might seem like an unduly harsh result, I argue that it
is fully justified as an aspect of the inherent moral constraints on the
unqualified acquisition and use of property. Moreover, since the con-
crete scope and limits of legal rights to property are necessarily a mat-
ter of social choice, rather than something that springs full bloom from
a natural moral landscape, such limitations are also justified by the

4. Id. at 231.
5. Id. at 230-31.
6. Similar considerations might be thought to apply to the claims of the descend-

... 4-. .-. 1 . C..., ..,.. ^ .. -...r reparations far uncompna ted lor,o lohnr- ..

though that case is complicated by the fact that the descendants of American slaves do
not form, in the same way that an Indian tribe does, a coherent and well-defined com-
munity that persists beyond the lifespan of particular individuals. For simplicity's
sake, then, I will use the case of Native American claims to aboriginal lands as a model
of historical injustice, while acknowledging that the problem has wider implications.
On the argument for slavery reparations specifically as it relates to Nozick's entitle-
ment theory, see Andrew Valls, The Libertarian Case for Affirmative Action, 25 Soc. TH.
& PRAc. 299 (1999).
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social gains that accrue to everyone from preserving the alienability of
property.

I am certainly not suggesting that the living members of tradi-
tionally subjugated minority groups, including Native Americans,
have no valid claims for compensation for the present effects of ongo-
ing systematic discrimination or government misconduct, which is a
separate question.7 Rather, I am claiming that the normative force of
such claims, even if they are in some sense rooted in a history of op-
pression by the dominant culture, is not "normatively derived"s from
the injustices done to their ancestors, as opposed to the injustices done
to themselves.

Part I of this article discusses the intractable epistemological
problems posed by the attempted application of the principle of rectifi-
cation to distant historical injuries. Part II analyzes the reasons that
the moral force of compensatory claims for rights violations necessa-
rily fade with the passage of time. Part III argues that moral rights to
property are in principle qualified by the changing needs and interests
of others, without regard to the circumstances under which they were
originally acquired, and in that sense are never absolute. Finally,
Part IV claims that the common law doctrines of relative title and ad-
verse possession, which incorporate the principle of prescription into
the law of property, are the legal expression of the idea that there are
inherent moral limits on the acquisition and use of material resources.

I. THE EPISTEMIC IMPOSSIBILITY OF HISTORICAL
REPARATIONS

The theoretical justification for compensating for the injuries
caused by contemporaneous unjust acts is relatively straightforward.
Roughly speaking, an actionable wrong is defined as an unwarranted
deviation from a certain standard of justice or fair dealing in the pre-
vailing distribution of holdings for which the victim deserves some
kind of compensation. 9 In the garden variety case of an illicit depriva-
tion of a property right, or the infliction of some other sort of compen-
sable injury, the process of counterfactual reasoning does not present
insuperable obstacles to imagining what would have obtained in the

7. I have in mind here the current litigation over the century-long mismanage-
ment of Indian trust fund accounts by the Department of the Interior, for which the
living beneficiaries are most certainly owed fair compensation, which could potentially
amount to hundreds of millions of dollars. See Cobell v. Babbit, 91 F.Supp.2d 1 (D.D.C.
1999), affd, Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001).

8. The phrase is taken from David Lyons, The New Indian Claims and Original
Rights to Land, 4 Soc. TH. & PRAc. 249, 267-68 (1977).

9. See JEFFRIE G. MURPHY & JULES L. COLEMAN, PHILOSOPHY OF LAw: AN INTRO-
DUCTION TO JURISPRUDENCE 157-58 (1990).
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absence of a specific wrongful act, particularly where it occurred dur-

ing (or in close proximity to) the victim's life.10

The purpose of the exercise is to reestablish a kind of moral equi-

librium among the relevant parties by restoring a just distribution of

goods between them, either by restoring (where possible) the actual

set of holdings that prevailed when the wrongful act occurred, or more

commonly by the payment of monetary compensation, as the nearest

available approximation of the most likely course of events absent the

unjust act. Thus, as ordinarily conceived, the object of compensatory

practices is to make the victim (or her beneficiaries) "whole," as nearly

as practically possible, that is, to restore the status quo ante between

the parties. Generally speaking, we ignore the extravagant possibility

that the wrongful act actually left the victim better off (i.e., but for

your stealing my car, I might have died in an accident), but it seems a

reasonable compromise to place this hazard on the party responsible

for violating the claimant's rights.
By contrast, the counterfactual procedure proposed by the Nozick-

ean principle of rectification seems, on reflection, particularly ill

suited for dealing with the problem of distant historical injuries. Per-

haps most importantly, the critics suggest that the practice of correc-

tive justice has no moral purchase in the real world absent the

establishment of a comprehensively just distribution of holdings

which serves as a baseline for a chain of legitimate entitlements going

forward. This claim seems to imply that compensatory justice is an all

or nothing proposition. However, if one accepts this normative asser-

tion, there certainly would be no rational warrant for limiting the cor-

10. I add the parenthetical qualification to account for those cases in which an ac-

tionable wrong occurs prior to a person's birth. For example, George Sher proposes the

following hypothetical. Suppose a developer knowingly builds a house over a toxic

waste site, which he then offers for sale at an artificially low price in order to quickly get

rid of it. Suppose further that a young couple unwittingly buys the house for what they

believe to be a bargain price and are induced by their savings to start a family. Nine

months later, they give birth to a child with grave physical defects caused by prenatal

exposure to the chemicals lurking beneath the house. In that case, it seems to me that

both the parents and the child have a cause of action for damages against the developer,

despite the fact that the child would not have existed at all but for the developer's
wrongful act. As a practical matter, I do not regard this as an especially difficult case,

since any reasonable conception of justice holds a wrongdoer responsible not only for the

immediate and intended consequences of his actions, but also for those consequences

that are reasonably foreseeable, and h of a chid wth pyscnl -. .. . ... -- 1- to-

meet that test under the imagined circumstances. But while this implies that the vic-

tim's physical existence in the absence of the offending act is not a necessary condition

for deserving compensation for past wrongs, it does not extend the range of liability

indefinitely, since at some point the remote effects of the developer's wrongful act would

no longer reasonably be within the scope of his proximate knowledge, i.e., within his

ability to anticipate the likely course of future events. Thus, there is a moral limit,

admittedly imprecise, beyond which responsibility is extinguished. See George Sher,

Compensation and Transworld Personal Identity, 62 MONIST 378 (1979).
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rection of past injustices any subset of unjust acts (however
egregious), such as the expropriation of the Indians' aboriginal lands.
To the contrary, history is presumably suffused with unjust acts of
appropriation, and one cannot assume that correcting for any particu-
lar injustice will necessarily result in a fair overall distribution of
holdings. In fact, for all we know, a partial correction is very likely to
produce new distributive "errors," which would result in an overall
pattern of holdings that is less, rather than more, just.

The problem with this approach, then, is that for any given histor-
ical period, there is simply no reliable way to untangle which property
holdings or transactions were tainted by actionable wrongdoing and
which (if any) were not. Thus, given what Jeremy Waldron has aptly
called the "contagion of injustice," no genuine attempt at full-scale rec-
tification could be limited to those who directly engaged in overtly un-
just acts of appropriation, particularly in a market-based system of
exchange in which the impact of one transaction is communicated via
the price system throughout the economy.1 1

It follows that the ubiquity of past acts of injustice, coupled with
the pervasive effects that such acts have over extended periods of
time, makes it reasonable to assume that the material well-being of all
living persons has been both enhanced and harmed in varying degrees
by past acts of wrongdoing. 12 Indeed, as many commentators have
pointed out, as a practical matter, it is highly unlikely that anyone
alive today would even exist but for the actual course of historical
events. For example, Onora O'Neill observes, in the context of dis-
cussing the wrongs committed during the European colonial con-
quests, it is

[p]recisely because the results of those wrongs are so immea-
surable, complex and intricate, we cannot easily identify their
present victims or quantify the harms they have suffered ....
[We may be reasonably sure that no present person would
exist had the massive movements of population and transfor-

11. See Jeremy Waldron, Superseding Historic Injustice, 103 ETHICS 4, 11 (1992).
12. This is not to suggest that, since most persons have been impacted both posi-

tively and negatively in an extenuated sense by past acts of injustice, everyone should
have a just claim of compensation against others. The mere fact that one is better off as
a result of another's wrongdoing does not entail that one's benefit is wrongful. After all,
a prosecutor draws a salary and therefore benefits from the fact that others commit
crimes. Nevertheless, if we are truly required to establish a kind of comprehensive sta-
tus quo ante before ordinary economic transactions can have any moral legitimacy going
forward (which is the rationale for rejecting the entitlement theory of acquisition and
exchange), then it will not suffice to correct the effects of past injustices in a piecemeal
fashion. For the proponents of historical reparations, this would be an unacceptable
outcome, because it would result in only a partial correction of the distributive
landscape.
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mations of ways of life of the European expansion not taken
place.1

3

In light of these facts, it seems readily apparent that any actual

attempt to rationally reconstruct the sequence of events that would

have been obtained in the absence of all historical wrongdoing is

fraught with intractable epistemological and evidentiary difficulties. 14

The enormous complexity involved in trying to imagine counterfactual

sequences of events that extend over several generations would, as

13. Onora O'Neill, Rights to Compensation, 5 Soc. PHIL. & POL'Y 81 (1987), quoted

in Ellen Frankel Paul, Set-Asides, Reparations, and Compensatory Justice, in COMPEN-
SATORY JUSTICE 119 (John W. Chapman ed., 1991); see also Davis, supra note 2, at 842

("were we to project the 200 years of our country's history in a rectified movie, the cast

of characters would surely differ significantly from the existing cast"); Janna Thompson,
Historical Injustice and Reparation: Justifying Claims of Descendants, 112 ETHICS 114,
117 (2001) ("it doesn't seem to make sense for a person to demand what she would have

obtained if the injustice had not been done if, contrary to fact circumstance, she would
not have existed at all").

14. It is far from self-evident, moreover, how one would go about fashioning the

appropriate remedy for distant historical injustices. In the first place, on the assump-

tion that the Indians' claims for compensation never dissipate, we would have to decide

which time period we take to be the normatively decisive baseline. Should we choose,

say, the status quo ante 1600, 1790, 1850, or some other date? While it is not at all

obvious that winding the film back, so to speak, to any definite historical period would

necessarily constitute moral progress, even if it were possible, the choice of the pre-

ferred baseline makes a huge difference in terms of sorting out the relevant parties and

the potential amount of damages. For instance, since the original dispossession of the

Indians' from their ancestral territories occurred largely (though not entirely) under the

auspices of the great European colonial powers, such as Great Britain, France, Spain.

and the Netherlands, why shouldn't those governments share in the payment of dam-

ages? Why should the United States government, the several states, and American tax-

payers, none of whom even existed at the time of the original wrongdoing, shoulder the

entire burden? Indeed, if original possession is sufficient to establish perpetual title,
wouldn't we also have to account for the occurrence of inter-tribal conquests and so
require tribes to compensate one another?

In addition, quite apart from who is liable to pay, we would also have to determine
the amount of damages that are legitimately owed. Are the living descendants of a tribe

entitled to receive the present rental value of their ancestral land, or the value of the
land in its unimproved condition? Doesn't the answer depend upon what would the

tribe have done with the land had they kept possession of it (which admits of no an-

swer)? Is a tribe now entitled to recover actual possession of its land, thereby causing

the ejectment of the present possessors? If so, how should we account for the improve-

ments made by subsequent bona fide purchasers who are not personally responsible for

the original unjust acquisition? If it seems reasonable that there should be an offset
m t L.~ C. Lt h .. u -.of t provements, ,.---,,lA' -sh l -raclv rio-

agaiiisu theLIIJ t-1us iim J'ol 11valaue fts ±,,.±, A-+', 1-- d-

feat the value of the cause of action, thus making the entire exercise meaningless? Fi-

nally, since the taxpayers are likely to pick up a significant portion of any monetary

damages, why shouldn't there be an offset for welfare transfers (if any) to the tribe?
These sorts of questions could be multiplied, but the point, I think, is clear enough. In

my view, there is simply no practical way to resolve to these questions in a way that is

fair to the competing rights and interests of all parties concerned. On the enormously
complex issue of determining a damages award for historical reparations claims, see
Tyler Cowen, Discounting and Restitution, 26 PHIL. & PUB. AFF. 168 (1997).



CREIGHTON LAW REVIEW

Nozick implicitly concedes, quickly overwhelm our historical and im-
aginative capacities.

However, on the assumption that ancient claims for compensation
retain their moral force indefinitely, this would not merely imply the
practical irrelevance of Nozick's entitlement conception of justice in
holdings. Rather, it would also seriously undermine any incentive we
might have for the practice of rectifying the known effects of contem-
porary acts of injustice, since, ex hypothesi, we are never in a position
to know whether the payment of compensation in any particular in-
stance is ultimately morally justified. But then the problem of com-
pensatory justice would seem to be insoluble, in principle, since
neither the prevailing distribution of wealth, nor compensating for the
known effects of any particular (ancient or modern) injustice, is likely
to satisfy the demand for a morally pristine baseline in the distribu-
tion of holdings.

II. THE TEMPORAL DILUTION OF COMPENSATORY CLAIMS

Of course, one possible response to this apparent impasse (as
Nozick himself suggests) is to resign ourselves to the fact that no pro-
cedure short of redistributing the total social product in accordance
with some end-state principle of justice, such as Rawls's difference
principle, will suffice to establish a just social order. However, the
plausibility of this response largely depends upon the assumption that
the moral force of claims for compensation have no temporal limits
and thus cannot be fairly accommodated by any other means. If this
proposition is incorrect and such temporal limits are justified, then
the reality of distant historical injustices does not necessarily present
a serious moral obstacle to the ongoing process of mutually beneficial
exchanges pursuant to the principles of justice in acquisition and
transfer, and to limiting the reach of compensatory schemes to the
proximate results of relatively recent wrongdoing, that is, periodically
wiping "stale" claims (however defined) off the books.

Thus, the question arises: apart from the sort of practical episte-
mological and evidentiary obstacles noted above, is there any rational
basis for believing that the strength of claims for compensation fade
over time? Are there, in other words, built-in statutes of limitation on
the moral validity of such claims?

Now, I believe that there are compelling theoretical reasons for
placing temporal limits on such claims. As George Sher has argued,
the "transferability" of a person's entitlements from the hypothetical
rectified world to the actual world is limited in at least two significant
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ways. 15 First, where the adverse consequences of a wrongful act could

reasonably have been avoided or lessened by some action on the part

of the victim in the actual world, then the level of compensation to

which she is entitled in the rectified world is diminished by the extent

to which her own responsible acts or omissions exacerbated those ad-

verse consequences. Suppose, to take a simple example, that a person

suffers injuries in an automobile accident for which effective medical

treatment is readily available, but she refuses to accept it, say, be-

cause of her religious convictions. In that situation, the amount of

compensation to which she (or her heirs) would be morally entitled is

discounted by the extent to which her own responsible conduct (the

principled refusal of medical treatment) contributed to the actual

course of events. At the limit, the victim's own conduct in relation to

the wrongful act can function as a complete bar to recovery. In the

idiom of the common law, this principle is embodied in the doctrines of

contributory negligence and the mitigation of damages.

Second, a person's right to compensation in the actual world is

also limited by the extent to which her level of well-being in the recti-

fied world would be dependent upon actions that she might have

taken in the rectified world, but which do not actually take place. To

illustrate the point, Sher asks us to imagine the following sort of sce-

nario: Jones, a bright, hard-working student, is denied admission to

law school because of racial discrimination. 16 In a fully rectified

world, without the initial wrongful act, we may suppose that Jones

might have studied diligently, graduated near the top of his class, and

gone on to enjoy a highly successful and remunerative professional ca-

reer, all of which would have been "deserved" in the ordinary sense of

the term. In the actual world, however, it seems clear that he would

be entitled a much lower level of compensation, perhaps only another

opportunity to attend law school at a later time. Other things being

equal, we would be reluctant to pay him the amount of money he

might have earned as a partner at a large law firm, even if we believed

that this could have been the outcome of his having been admitted to

law school in the first instance, because the imagined benefits are en-

tirely dependent upon the exercise of a lengthy sequence of choices

and actions in the rectified world which never actually took place and

which might never have occurred. As Sher puts it, "We are plainly

unwilling to say thins like t.is ; other contexts (nobody would say

that a person deserves to be punished simply because he would have

15. George Sher, Ancient Wrongs and Modern Rights, 10 PHIL. & PuB. AFF. 3, 12

(1981).
16. Id. at 10-11.
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committed a crime if given the opportunity), and they seem to be no
more supportable here. 1 7

Although I think Sher's basic point here is correct, he does not
consider various routine counter-examples that, at least superficially,
seem to contradict this principle. For example, suppose Harrison Ford
contracts with Disney to star in a movie in exchange for a fee of $10
million. After the contract is duly executed, Disney decides Tom
Cruise would make a better leading man, and so dismisses Ford in
violation of the contract. If Ford is morally entitled to some measure
of damages for breach of the agreement, is it not the case that he is
being paid for something that he could have done, but did not actually
do? In addition, if Ford should be compensated for something he
might have done but for Disney's wrongful conduct, then why isn't
Jones similarly entitled to compensation for something he might have
done but for the law school's wrongful conduct?

The distinction, I think, can be readily explained. In the breach of
contract case, the agreement contemplated that Ford would receive a
particular fee in exchange for his promise to act in the movie. The
agreement became prospectively binding on the parties (gave rise to
reciprocal rights and obligations) once a mutual exchange of promises
was concluded. Put another way, the prima facie conditions of Ford's
entitlement to be paid a sum certain for acting in the movie already
existed in the actual world once the agreement was struck. Because
Disney was responsible for frustrating the fulfillment of the agree-
ment by wrongfully terminating him, we are willing to conclude that
Ford is entitled to receive the benefit of the bargain he made. This
result is morally justified, all things considered, because it is the best
we can do to put the parties in the position they would have occupied
in the absence of the wrongful conduct. If there is a sense in which
Ford receives a windfall (since he did not actually have to act in the
movie), then the moral hazard falls on Disney as the breaching party.
In addition, Disney's exposure to liability is limited by its right to off-
set any expenses Ford was able to forego and his obligation to take
reasonable steps to mitigate his damages.18

By contrast, in the law school admission case, the right being vin-
dicated is Jones's right to have his application to law school evaluated
on its academic merits, free from the pernicious influence of racial dis-
crimination. A racially neutral offer of admission to law school in the
rectified world does not even contemplate (much less hold out the
promise) that law students will earn a certain standard of living. At

17. Id. at 11.
18. For an entertaining illustration of these principles in an actual case, see Ra-

quel Welch v. MGM Film Co., 254 Cal. Rptr. 645 (Cal. Ct. App. 1989).
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best, it offers the chance to become a lawyer, which might in turn lead

to earning a high salary, depending upon the person's native abilities

and diligence and a whole sequence of actions, such as attending clas-

ses, grasping the material, passing the bar exam, and practicing law

and cultivating clients for many years. Aside from the issue of the

humiliation Jones might have suffered as a result of the discrimina-

tion (for which compensation might also be warranted), the demand

for greater satisfaction based upon what he might have done with the

mere opportunity to attend law school is disproportionate to the legiti-

mate expectations generated by the circumstances.

A more apt analogy would be, say, a film studio's offer to Smith

(an aspiring actor who has never actually made a movie) to conduct a

screen test for a potential role in a movie that is still in the early

stages of development. If the studio subsequently cancels the screen

test without legal justification, Smith might well have a valid claim

for breach of contract, but certainly not to be compensated for what he

might have earned had he eventually become a movie star, even if we

allow that this was a possible outcome of his having conducted the

screen test. In that case, the distance between the injury incurred and

the remedy claimed is simply too great.

More generally, then, we may say that the level of compensation

owed to the victim of an injustice is partly a function the intelligibility

of the injured party's expectations given the particular factual circum-

stances at issue, and partly a function of the existence of a proximate

causal connection between the wrongful act and the alleged injury.

What sort of treatment was the victim of the wrongful conduct reason-

ably entitled to expect under the circumstances? Is there, moreover, a

more or less direct causal connection between the wrongful act and a

compensable injury? This way of stating the issue, I think, captures

the gist of Sher's two principles. The more attenuated the linkages

become, the less likely that a putative claim for compensation is going

to be justified. In particular, the passage of several generations inva-

riably weakens the integrity of the connection between the original

wrongful act and the alleged injury.

As Sher's argument suggests, the progressive dilution of claims

for compensation does not occur merely because of the passage of time.

1%athe it o.urs. b ecause wh.. would have obta-ned in the absence of

the initial wrongful act depends entirely upon the exercise of freely

chosen actions at each successive temporal stage, by the original

wrongdoer and his "successors," the original victim and his "succes-

sors," and by a multitude of unrelated third-parties, each of whom is

acting for his or her own idiosyncratic purposes.

11632005]
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By way of illustration, suppose that one of my remote ancestors,
A, was wrongfully deprived of his rightful inheritance by his brother,
so that the wealth accumulated by A's father, F, a wealthy and suc-
cessful businessman, passed instead to the brother's branch of the
family. It is reasonable to believe that A's son, S, would have enjoyed
a better material standard of living and perhaps greater life prospects
if this injustice had not occurred. If S is entitled to receive anything
for the injury done to A, however, it would be anomalous to claim that
he deserves more compensation than A himself, who was the principal
injured party. In Sher's terminology, the reason is that the "transfera-
bility" of S's entitlements from the rectified world to the actual world
is (at the very least) doubly dependent upon the contributions sup-
plied by the subsequent actions in both alternative worlds by A and S.
After all, A might have squandered his inheritance, S might have re-
fused to pursue the family business, and so on. Hence, it is reasonable
to conclude that if S deserves any compensation for the harmful effects
of the original wrongful act, it must certainly be less than A deserves.

If this conclusion is sound, then it follows that S's immediate de-
scendants, in their turn, will deserve even less compensation still, par-
ticularly after we adjust for the fact that many goods (i.e., F's business
acumen) are not readily inheritable and that many others are dissi-
pated through consumption, the vagaries of market fluctuations, taxa-
tion, and so on. Eventually, all of the difference between the
entitlements of S's remote descendants in both alternative worlds will
be attributable to the intervening actions of countless individuals, and
little or none of it will be properly attributable to the initial unjust
act.1 9

It is perfectly true, of course, that there are a variety of situations
in which we invoke causal laws and rational choice assumptions in
order to make educated guesses about how people would have acted
under certain circumstances, but (as I alluded to earlier) our temporal
horizon in such cases is strictly limited. For example, in many wrong-
ful death cases, one aspect of determining the amount of damages
owed to the victim's estate is to approximate the present value of the
decedent's future earnings. Roughly speaking, this figure is based
upon an estimate derived from the decedent's actual earnings history
and a projection of his likely financial prospects, given his age, health,
career goals, and so on. In the case of a successful heart surgeon with
many potentially productive years of work ahead of him, this estimate
might amount to a sizeable sum. To be sure, there is no guarantee
that the doctor would have continued to practice medicine for any par-
ticular period of time; he might have retired early, abandoned his

19. See Sher, supra note 15, at 11-12; Waldron, supra note 11, at 8-10.
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medical career to become a Trappist monk, or died prematurely from
some other cause. But at least in the absence of evidence to the con-
trary, it is not irrational to assume that a person who had invested the
time and resources to build a medical career would continue to pursue
his chosen profession for some period of time. It does not seem unfair,
moreover, to put the risk of error on the party responsible for causing
the decedent's death, since there is evidently no alternative way to
account for the decedent's likely future earnings, and the remedy is
limited to an equitable adjustment of resources between the parties
directly affected by the wrongful act.

In the case of historical injustices, however, the passage of long
periods of time creates an unbridgeable conceptual gap that prevents
us from anchoring our counterfactual projections securely in the con-
crete circumstances of the real world. Suppose we agreed, arguendo,
that the "sale" of Manhattan Island to the Dutch in the early seven-
teenth century for the present-day equivalent of a few dollars was an
objectively unjust transaction for which rectification was morally re-
quired, and that we can reliably identify each of the living descend-
ants of those who purportedly "sold" the land. For our purposes, the
question we have to confront is whether those individuals' present ma-
terial circumstances can reasonably be attributed to the unjust cir-
cumstances of the "sale" of their ancestors' land. But that calculation
depends entirely on what those ancestors (and many others) might
have done with the land in the intervening four hundred years. For
example, if the tribe had been paid a "substantively fair price" in the
original transaction (however defined), is it reasonable to conclude
that this fact alone would continue to have any appreciable effect on
the living standard of their remote descendants?

Alternatively, the tribe might have held on to the land perma-
nently, but it would be wholly gratuitous, I suggest, to assume that
the tribe would have maintained continuous possession for nearly four
centuries in what is now a densely populated and highly developed
area. Is it reasonable to assert, under these circumstances, that a par-
ticular tribe established unqualified title to a large tract of land
merely by being the first group of nomadic people to hunt and fish
there? Even assuming this original "acquisition" was sufficient to con-
fer something analogous to fee simple title, isn't it equally plausible
that in a fully rectified world, under t ine pressure of the en-
croachment of settlers and the financial inducements of development,
the tribe would have agreed to sell parcels of the land to others in
substantively fair transactions, as at least some Indian tribes actually
did? If so, can we reasonably conclude that such transactions really
would have left their remote, present-day descendants appreciably
better off?
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Perhaps so, but for all the reasons adduced above, these possibili-
ties strike me as highly debatable propositions, certainly not determi-
nate enough to justify the massive dislocations that would result from
recognizing the full moral force of such ancient claims for compensa-
tion. If any degree of reparation is legitimately owed, it must cer-
tainly be greatly discounted, perhaps not more than a symbolic token
of reconciliation, rather than a genuine attempt to compensate for the
present value of ancient wrongs. 20

The persistent intervention of human choice thus eventually
reaches the point that we are no longer willing to ascribe any relation
between a living person's level of material well-being and the remote
effects of a particular historical injustice. We might readily agree that
a particular injustice was a serious moral failure and that the world
would be a better place if it had never occurred, but we simply cannot
assume that things would be materially better for any particular liv-
ing person or group. As Waldron emphasizes, this objection does not
merely raise an evidentiary problem. The point is not that there is
some "fact" of the matter that would have occurred in the absence of
the original injustice, but we just don't have enough historical and
causal information to figure out the proper sequence of events. To the
contrary, there is no fact of the matter to be reported: "The thing about
freedom is that there is no fact of the matter anywhere until the choice
has been made. It is the act of choosing that has [moral] authority,
not the existence as such of the chosen option."2 1

As such, there is no compelling reason that we should rely on a
hypothetical counterfactual procedure in an effort to do something
that is quite literally impossible, particularly where it would require
coercively transferring tangible benefits to the remote descendants of
the victims of an historical injustice at the expense of the living vic-
tims of recent wrongdoing and innocent property owners.

III. THE MORAL QUALIFICATION OF PROPERTY RIGHTS

A plausible response to the objections raised in the foregoing sec-
tion, at least in the context of Indian land claims, is to argue that the
conceptual problems associated with counterfactual reasoning over
long periods of time are simply irrelevant to the present discussion.
After all, the argument goes, we are not dealing with a historically
distant unjust act that altered the life prospects of a single individual,
a family, or even a loosely associated ethnic group, the remote effects

20. This is not meant to disparage the political and psychological significance of an
official, public acknowledgement that a past injustice occurred, but merely to emphasize
that the aim of symbolic reparations is not, properly speaking, compensatory.

21. Waldron, supra note 11, at 11.
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of which on their descendants are now impossible to decipher. To the
contrary, an Indian tribe is a more or less clearly identifiable commu-
nity, analogous in certain respects to a sovereign nation, that is, a so-
cial and cultural entity that persists in time and outlives the mortality
of any one of its individual members.

It might thus be argued that it is the tribal entity, as opposed to
its individual constituents, that has been victimized by the expropria-
tion of its land. From this perspective, elaborate counterfactual specu-
lation is not required to resolve Indian land claims. The continued
exclusion of an Indian tribe from its aboriginal territory is not prop-
erly conceived as a discrete act of injustice that occurred to the ances-
tors of its present day members, but rather constitutes an unbroken
state of affairs vis-A-vis the communal entity that persists into the
present.

However, even if we grant the premise about the enduring social
and cultural status of tribal entities (which is surely true in some
cases), it does not necessarily follow that a morally acceptable theory
of property rights straightforwardly entitles them to the return of
their aboriginal territory. Though logically distinct from the
counterfactual approach, the plausibility of this line of argument de-
pends on the assertion that Indian tribes legitimately acquired prop-
erty rights in their ancestral lands in the first instance, that European
and American settlers (with the complicity of their governments) illic-
itly dispossessed them of their lands through force or fraud, and that,
as a result, they are entitled, simpliciter, to the return of their former
holdings. It follows, on this view, that the property right violations
committed by the original wrongdoers persist unabated by virtue of
the continued possession of the land by non-Indians, without regard to
the circumstances under which the present owners acquired their in-
terests or intervening changes in social conditions.

The basic problem with this line of argument is that its plausibil-
ity depends upon the rather dubious proposition that moral rights to
property, once legitimately acquired, are essentially unqualified and
impervious to changing social and economic circumstances, regardless
of their affects on the rights and interests of others. As David Lyons
points out, moreover, if this line of argument is accepted, then the al-
leged permanence of property rights must be regarded as an inherent
or necessary feature of moral rights to things generally, since it would
apply to the Indians' original acquisition of property rights prior to
establishment of Anglo-American legal institutions in North
America.

22

22. Lyons, supra note 8, at 256.
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There are a variety of cogent reasons for rejecting a categorical
approach to property rights. For quite apart from conventional legal
institutions and practices, it is widely recognized that any morally de-
fensible theory of property allows that a person's legitimate entitle-
ment to the use of a particular set of resources depends in part on the
factual circumstances that form the social context within which the
claim of entitlement is being asserted. Thus, both Locke and Nozick,
the leading classical and modern proponents of the historical entitle-
ment theory, respectively, freely concede that what counts as a legiti-
mate initial acquisition of holdings depends crucially on the
circumstances in which the acquisition occurs.

Take, for example, the Lockean labor theory of acquisition, ac-
cording to which each person has an unfettered right to the fruits of
his labor, "at least where there is enough, and as good, left in common
for others."2 3 On the traditional interpretation of this "proviso," for an
individual's initial acquisition of resources to be morally legitimate, he
must leave enough resources of similar kind and quality in the com-
mon pool for others to appropriate. If he fails to do so, the acquisition
is illegitimate, since his rights are secured at the expense of others'
ability to provide for their own pressing material needs. By contrast,
Locke emphasizes that where a person appropriates resources under
conditions of plenty, he cannot reasonably be thought to have "in-
trench[ed] upon the right of another" or to have done anything to the
"prejudice of his neighbor," since:

[H]e that leaves as much as another can make use of, does as
good as take nothing at all. No body could think himself in-
jured by the drinking of another man, though he took a good
draught, who had a whole river of the same water left him to
quench his thirst: and the case of land and water, where
there is enough of both, is perfectly the same. 24

Presumably, then, when the common stock of assets is depleted to
the point that there is no longer enough and as good left for others to
utilize, a person's unilateral appropriation of resources becomes a
matter of legitimate social concern, since everyone else's material
well-being is directly implicated by those actions.

As Nozick rightly points out, the traditional interpretation of the
Lockean proviso gives rise to certain well-known difficulties. In the
first place, if the proviso is construed to mean that everyone has a
natural right to an equal opportunity to make an appropriation that is
literally as good as anyone else from a common stock of unowned

23. JOHN LOCKE, SECOND TREATISE OF GOVERNMENT § 27 (C. B. Macpherson ed.,
1980) (1690).

24. Id. at §§ 33, 36.
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things, then the moral legitimacy of all private property holdings
would be seriously undermined. This conclusion seems to follow be-
cause under conditions of moderate or even potential scarcity, any ap-
propriation would invariably limit others' opportunity to improve
their situation by acquiring for themselves that portion of the limited
stock of goods that has been taken, to say nothing of the situation
where the entire stock of a particular good has already been appropri-
ated. "It will be implausible," Nozick thus writes, "to view improving
an object as giving full ownership to it, if the stock of unowned objects
that might be improved is limited. For an objects coming under one
person's ownership changes the situation of all others. Whereas previ-
ously they were at liberty (in Hohfield's sense) to use the object, they
now no longer are."2 5

Faced with this difficulty, Nozick suggests a weaker limitation on
unjust acquisition, namely that an initial act of appropriation of
unowned assets is morally legitimate provided only that it does not
actually worsen anyone else's situation below an ill-defined baseline of
material well-being. On Nozick's interpretation of the proviso, then,
so long as there is no net loss (in the sense of Pareto optimality), no
one has a legitimate complaint, even if they are excluded from the use
and enjoyment of the particular appropriated resources.

To be sure, there is some textual support for this reading. After
all, as Waldron notes, to say that private acts of acquisition are legiti-
mate at least where there is enough and as good left for others is not
necessarily equivalent to saying that private acquisition is strictly
limited by that criterion. 26 For there may well be other circumstances
in which the acquisition of private property is morally justified. Locke
himself claims that the private appropriation and cultivation of land
is justified precisely because it leads to the more efficient use of re-
sources and thus increases the total social product, thereby arguably
leaving everyone's lot improved, or at least not worsened. 2 7

From this premise, Nozick argues that the neo-Lockean defense of
private property in terms of its beneficial social consequences need not
necessarily be interpreted "as a utilitarian justification of property

25. NoZICK, supra note 1, at 175.
26. JEREMY WALDRON, THE RIGHT TO PRIVATE PROPERTY 210 (1988).
27. LOCKE, supra note 23, at § 37 (The who appropriates lanud to himsel .  h la-

bor, does not lessen, but increases the common stock of mankind: for the provisions
serving to the support of human life, produced by one acre of inclosed and cultivated
land, are (to speak much within compass) ten times more than those which are yielded
by an acre of land of an equal richness lying waste in common. And therefore he that
incloses land, and has a greater plenty of the conveniences of life from ten acres, than he
could have from an hundred left to nature, may truly be said to give ninety acres to
mankind: for his labor now supplies him with provisions out of ten acres, which were
but the product of an hundred lying in common").
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[rights]," but rather can be construed as a way of showing how "the
appropriation of private property satisfies the intent behind the
'enough and as good left over' proviso." 28 On this view, Nozick con-
tends that such empirical considerations may be introduced "to rebut
the claim that because the proviso is violated no natural right to pri-
vate property can arise by a Lockean process."2 9

Leaving aside the difficulties involved in Nozick's reading of the
proviso, 30 for our purposes, it is sufficient to point out that if the ini-
tial acquisition of resources is constrained by such moral considera-
tions, it follows that this must be equally true of the legitimacy of
one's continued possession and use of resources. In other words, in
order to count as a meaningful constraint on the use of private prop-
erty in terms of its affects on the basic needs and interests of others,
the proviso cannot be satisfied once for all time under conditions of
plenty and thereafter ignored when resources become scarce. As A. M.
Honor6 has remarked, "However one interprets Locke's requirement
that the acquirer must leave enough and as good for others . . . the
intention behind it is not satisfied unless entitlements are adjusted
from time to time according to what then remains for others."3 1 Thus,
even if an original acquisition of resources was perfectly legitimate
under then-existing conditions, the real issue that confronts us is
whether the continued retention and use of such assets by the original
owner (or his successors-in-interest) violates the spirit of the proviso
by worsening the well-being and life-prospects of those who are ex-
cluded from such resources.

Indeed, although Nozick is anxious to establish the moral basis
for an absolute or unqualified right to possess and use resources, he
too admits that each person's profile of holdings is subject to an "his-
torical shadow" cast by the proviso. 32 He thus concedes that a person
may not legitimately appropriate the only water hole in a desert (by
whatever means) and charge any price he chooses for the water, nor
can the owner of an island legitimately drive a helpless castaway back
into the sea as a trespasser.33 But if that is true, then there are situa-
tions in which a person's property rights (through no fault of his own)
may be trumped, if you will, by others' physical needs. As a result,
Nozick is unable to articulate a principle of original or derivative ac-

28. NozIcK, supra note 1, at 177.
29. Id.
30. See WALDRON, supra note 26, at 215-16, 280-83; Thomas C. Grey, Property and

Need: The Welfare State and Theories of Distributive Justice, 28 STAN. L. REV. 877, 888-
90 (1976).

31. A. M. Honor6, Property, Title, and Redistribution, 10 ARCHIV FMR RECHTS UND
SOZIAIL PHILOSOPHIE 113 (1977), quoted in WALDRON, supra note 26, at 214.

32. NozIcK, supra note 1, at 180.
33. Id. at 180-82.
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quisition that entirely excludes any reference to the needs and inter-
ests of those who are excluded from the use of those resources. 34

It follows that even if historical considerations are, ceteris
paribus, sufficient to justify the validity of a claim of title, the asser-
tion of an exclusive right to possess or use particular resources also
depends upon the consideration of a wide variety of factors that, at
least in some measure, determine the legitimate scope of the property
rights invoked. As I have pointed out elsewhere, at the very least,
these factors include the size and density of the population within the
relevant territory, the relative scarcity and importance of the goods in
question, the availability of other economic opportunities for those ex-
cluded from ownership, and the occurrence of exigent circumstances,
such as wars or natural disasters. 35 As a general proposition, we may
thus say that the assertion of an exclusive right to the use of a particu-
lar resource is inversely related to the negative affects that the recog-
nition of such a right threatens to impose on others, particularly if the
resource in question is necessary for subsistence. 36

As we have seen, Nozick grants that if the circumstances are exi-
gent enough, what ordinarily counts as a theft or trespass will not be
considered a serious moral offense. 3 7 Less dramatically, under the
common law of nuisance, a person will not be permitted to operate,
say, an industrial plant in a densely populated area, if his neighbors
complain about the noxious smell, despite the fact that he owns the
land in fee simple. 3s This is true, moreover, even if over time a subur-
ban neighborhood spontaneously grows up around a previously rural
commercial site.3 9 Thus, for virtually any conceivable claim of entitle-
ment, it is possible to imagine social circumstances in which the nega-
tive effects on others' needs and interests would make a person's
exclusive appropriation and use of particular resources morally objec-
tionable. From this perspective, moral claims to property are never
"absolute."

34. The foregoing discussion of the historical contingency of property rights draws
on my essay, Samuel T. Morison, A Hayekian Theory of Social Justice, 1 N.Y.U. J. L. &
LIBERTY 225, 233-40 (2005), in which I argue that a reasonably constrained conception
of social justice is fully compatible with the classical liberal commitment to individual
liberty.

35. Id. at 234.
36. See Waldron, supra note 11, at 20.
37. See supra notes 25, 32 and accompanying text.
38. See, e.g., Shelly Materials, Inc. v. Daniels, No. 2002-CA-13, 2003 WL 77176

(Ohio Ct. App. Jan. 10, 2003) (in action brought by residential landowners, court af-
firmed denial of conditional use permit to corporation that intended to construct a sand
and gravel mining facility on a 300-acre parcel adjoining eight residential subdivisions).

39. See, e.g., Cissom v. Miller, No. E1999-02767-COA-R3-CV, 2001 WL 456062
(Tenn. Ct. App. Apr. 30, 2001) (enjoining landowner's continued operation of five large
chicken houses that emitted offensive odors).
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If claims about the justice of property arrangements must be sen-
sitive to changing social circumstances, then the property rights of tri-
bal entities are subject to the same constraints, notwithstanding the
historical injustice of their dispossession by European settlers, since
their rights are not entitled to a greater measure of deference than the
rights of anyone else. To put it starkly, even the descendants of land-
thieving settlers can accrue sufficient interests in a piece of property
to give rise to a morally legitimate claim of ownership therein.

To illustrate the point, David Lyons proposes the following hypo-
thetical, expanding on Nozick's water hole example. 40 Suppose that
various social groups live on an island on which there exists an abun-
dant supply of water from natural springs. So long as that condition
obtains, there is no obvious moral objection to each group appropriat-
ing and using its own spring as it sees fit, without obtaining the per-
mission of any other group. However, if an ecological disaster occurs,
and all the springs dry up except one, the change in circumstances
would require a modification of the original possessory rights to the
remaining spring, notwithstanding the legitimacy of its original acqui-
sition. In effect, the spring would become the common property of all
the groups living on the island, presumably requiring some sort of
rationing.

But if it is the present scarcity of water that justifies the altera-
tion of property rights to the spring, then the circumstances under
which it was originally acquired-good, bad, or indifferent-are no
longer relevant to determining the legitimate distribution of the re-
source. As Waldron suggests, even if the sole remaining spring on the
island had been acquired through force or fraud, distributive justice
would nevertheless require that the present allocation of the water
take into account the interests of all living parties, including the
blameless descendants of the perpetrators of the initial unjust expro-
priation. This would be an instance in which the original injustice had
been "superseded by circumstances. "41

For these reasons, it is plausible to conclude that tribal entities no
longer enjoy an exclusive right to the continued possession and use
today of large tracts of aboriginal territory, given the drastic social
changes that have occurred over the last four hundred years, such as
the dramatic growth in population density, particularly in urban ar-
eas, massive waves of immigration by equally impoverished individu-
als having nothing to do with the unjust treatment of their ancestors,
and the settled expectations that have grown up around the use of

40. Lyons, supra note 8, at 264-67.
41. Waldron, supra note 11, at 24-25; see also Jeremy Waldron, Redressing Histori-

cal Injustice, 52 U. TORONTo L. J. 135 (2002).
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particular resources by subsequent bona fide purchasers. As the Ver-

mont Supreme Court has held in this context, under such circum-

stances, the accumulated "weight of history" may be sufficient to

extinguish a claim of aboriginal title.4 2

IV. THE COMMON LAW QUALIFICATION OF PROPERTY
RIGHTS

Finally, as a practical matter, it is worth noticing the negative

social consequences that would flow from adopting the view that legit-

imately acquired property rights are essentially imprescriptible. If

this were true, and there existed no "safety valve" that functions as a

mechanism for disposing of stale claims after some reasonable period

of time, then once possession deviates from a proper chain of title in

any respect (which in the long term seems inevitable), the property at

issue would necessarily be placed beyond the possibility of secure pos-

session and transfer, with all of the ensuing social costs that result

entails.
This is precisely what occurs, for example, in Indian land claim

litigation where the remedy sought includes ejectment; so long as that

possibility exists, it casts a cloud over the validity of all titles within

the claim area and the productive use of the land is drastically cur-

tailed. The insecurity created by the threat of displacement makes it

essentially impossible for private landowners within the claim area to

alienate or mortgage property and for local governments to raise reve-
nue through levying tax bonds.

If no legal mechanism existed to provide relief from such insecu-
rity, the land would quickly succumb to well-known common pool and

moral hazard problems. Indeed, where disputes over title to land per-

sist for extended periods of time (i.e., Palestine, Northern Ireland, the

Balkans, Kashmir, etc.), the volatility of the resulting political situa-

tion renders the prospects for establishing a peaceful and stable re-

gime of property relations extremely unlikely. Given the detrimental
effects this would have on everyone's security and material well-being,

we should be loath to accept the notion that such a practice is ration-

ally justified, unless we were strongly persuaded that there is no mor-
ally acceptable alternative.4 3

42. State v. Elliot, 616 A.2d 210, 218 (Vt. 1992) ("The legal standard [for the extin-

guishment of aboriginal title] does not require that extinguishment spring full blown

from a single telling event. Extinguishment may be established by the increasing
weight of history").

43. It is instructive to note that, so far as I am aware, those courts that have been

forced to confront the issue have uniformly rejected, on equitable grounds, attempts by
Indian tribes to subject public and private landowners within a putative claim area to
the possibility of ejectment as a potential remedy. In addition, the courts have rejected
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The common law solution to this problem is to recognize the in-
herent prescriptibility of legitimately acquired property rights, as re-
flected in the doctrines of relative title and adverse possession. 44 To
illustrate the point, suppose that A acquired a tract of land from an
Indian tribe in a transaction that, though fair and voluntary, techni-
cally violated the federal statute governing the disposition of Indian
lands and A's title is thus flawed. 45 Despite this defect in his title, A
later sells the land to B, who takes possession of the property, but
subsequently refuses without justification to pay the full purchase
price. When A files suit to recover possession of the land, the question
is whether the infirmity in A's title is sufficient to defeat his action to
recover the property from B.

According to the traditional doctrine of relative title, even if A's
title is tainted in some fashion, he nevertheless has superior title as
"against all the world," except someone having a better claim of title,
in this instance, perhaps the tribe or those who claim through the
tribe. It follows that A, having superior (though not perfect) title, may
recover the land or equivalent monetary compensation from B. If
flawed titles were not so protected, as Richard Epstein has pointed
out, then there would be no legal way to prevent B's taking the prop-
erty in the first place, or to prevent C's taking it from B, and so on.46

Having said that, however, A's cause of action, like all legal
claims, cannot survive indefinitely. As Epstein puts it, "barring old
valid claims is the price worth paying to protect valid titles from
ceaseless attack .... [G]ood title can be protected against false claims
of prior ownership only if bad claims are so protected as well."4 7 Mod-
ern adverse possession statutes thus provide that defects in property
titles are cleared after the passage of a limitations period, typically

on the same grounds attempts to subject private landowners to joint and several liabil-
ity with governmental entities for potential monetary damages. See Oneida Indian Na-
tion of New York v. County of Oneida, 199 F.R.D. 61 (N.D.N.Y. 2000); Cayuga Indian
Nation of New York v. Cuomo, Nos. 80-CV-930, 80-CV-960, 1999 WL 509442 (N.D.N.Y.
July 1, 1999).

44. See Richard A. Epstein, Property Rights Claims of Indigenous Populations: The
View From the Common Law, 31 U. TOL. L. REV. 1 (1999); see also Symposium, Time,
Property Rights, and the Common Law, 64 WASH. U. L. Q. 661 (1986).

45. In 1790, essentially in order to protect the Indians from fraud, Congress passed
the so-called Non-Intercourse Act, which prohibits the conveyance of any interest in
Indian lands without the express consent of the federal government. See Act of July 22,
1790, ch. 33, § 4, 1 Stat. 138. The Act, now codified at 25 U.S.C. § 177 (2000), states in
relevant part: "No purchase, grant, lease or other conveyance of lands, or of any title or
claim thereto, from any Indian nation or tribe of Indians, shall be of any validity in law
or equity, unless the same be made by treaty or convention entered into pursuant to the
Constitution." Id.

46. RicHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DOMAIN 347 (1985).

47. Id. at 347, 347 n.22.
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about thirty years, provided the putative owner has openly and con-

sistently asserted possession and control of the property. If a chal-

lenge to the historical validity of the owner's title is going to be

mounted, then, other things being equal, it must occur within the stat-

utory period or the claim to compensation is forfeited.

Though the precise time period adopted may well be arbitrary, my

suggestion is that the rationale underlying the doctrines of relative

title and adverse possession is not. Placing these sorts of temporal

limitations on the scope of property rights, in my view, is justified by

the social gains that accrue to everyone from requiring the expeditious

resolution of disputes and preserving the alienability of land. In this

way, the institutional framework established by the common law

reestablishes the functioning of economic processes that generate the

conditions necessary for the maintenance of modern living standards,

that is, market forces that systematically (albeit imperfectly) facilitate

mutually beneficial transactions, the efficient allocation of resources,

incentives for savings and investment, the ability of state and local

governments to finance various public goods, and so on.

In sum, the notion that the violation of a property right gives rise

to a perpetual cause of action is no more rationally justified than the

medieval institution of entail, pursuant to which a testator (typically a

landed aristocrat) was permitted to impose a permanent restraint on

the alienation of his real property, a practice that has been universally

abolished in the Anglo-American legal world for strikingly similar

reasons.

The persistence of the idea of placing temporal limits on legal

claims for property rights violations has been dismissed by some as

nothing more than a culturally entrenched social convention about the

legitimacy of certain kinds of property arrangements, or more con-

temptuously, as a crude rationalization meant to justify the prevailing

distribution of wealth. Whatever element of truth there may be to

such claims, I should argue that, on the whole, there is something

deeper involved here than merely an expression of conventional wis-

dom or naked force. Rather, it seems to me that the gradual develop-

ment of this body of law reflects a considered attempt by the courts to

strike an appropriate balance among the moral equities presented by

the competing and not wholly commensurable interests, both social

and individual, that are typically at stake in property rights disputes.

While reasonable minds can thus differ precisely where the line

should be drawn on a given set of facts, no feasible system of compen-

satory justice could extend the range of liability indefinitely. In that

sense, the common law doctrines of relative title and adverse posses-

sion give legal expression to the principle that there are inherent
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moral limitations on the scope of legitimately acquired property
rights, and hence on claims for compensation for the alleged violation
of those rights.4 8 Moreover, if the content of moral rights to property
remains underdetermined outside the cooperative structure of civil so-
ciety, then the claims of tribal entities must be assessed in terms of
their validity according to conventional legal norms, at least if the pre-
vailing regime of property rights satisfies a basic standard of moral
decency. For these reasons, I see no other practical solution to the
problem of historical injustices than to resort to established principles
of compensatory justice, around which those of us alive today have
formed settled expectations.

CONCLUSION

In the final analysis, the justice or fairness of any procedure for
resolving disputes is determined in large measure by the availability
of rationally acceptable alternatives; if no preferable alternative ex-
ists, then, other things being equal, the procedure cannot be faulted as
unjust. 4 9 If so, it follows that the practice of placing temporal limits
on historical claims for compensation will count as a serious injustice
only if there is a better alternative available for resolving such dis-
putes. Any proposed alternative procedure must satisfy the necessary
conditions of any workable scheme of compensatory justice, namely, at
a minimum, it must (1) reasonably compensate the victim of an injus-
tice, (2) in proportion to the injuries proximately caused by the wrong-
doer's illicit act, (3) in a manner consistent with the legitimate rights
and interests of other persons, and (4) at an acceptable social cost.

If, in virtue of these competing social goals, no alternative dispute
resolution procedure is available that would permit such claims to
persist indefinitely, then it follows that, all morally relevant things

48. The rationale for placing limits on the temporal scope of compensatory claims
is similar to the idea of proximate causation, which belongs to the same family of legal
doctrines as relative title, adverse possession and statutes of limitation. In each in-
stance, the principle at issue functions as a way of constraining the reach of compensa-
tory obligations for (temporally or spatially) distant acts of wrongdoing. Although some
legal historians have argued that the development of such limits amounted to little
more than an ideologically driven subsidization of laissez faire capitalism, I do not think
this explanation adequately accounts for the complexity and variety of the reported case
law. Simply put, the courts were not concerned exclusively (much less unwittingly so)
with promoting economic efficiency to the exclusion of a regard for basic fairness. The
rational justification for this legal regime is thus a practical mix of efficiency considera-
tions and a balancing of the moral equities of the parties' respective positions. See
A.W.B. Simpson, The Horwitz Thesis and the History of Contracts, 46 U. CHI. L. REV.
533 (1979); Gary T. Schwartz, The Character of Early American Tort Law, 36 U.C.L.A.
L. REV. 641 (1989).

49. See Michael Davis, Sentencing: Must Justice be Even-Handed?, 1 LAw & PHIL.
77, 106-07 (1982).
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considered, placing temporal limits on claims for compensation is ra-

tionally justified. Whatever the outer limits of the reach of compensa-

tory justice might be, it seems to me that placing reasonable limits on

the temporal scope of such claims is a more rationally satisfying alter-

native than attempting to reconstruct a hypothetical profile of hold-

ings by speculating about what rational actors might have done over a

period of several hundred years in a rectified world. This is especially

true where the social costs incurred by engaging in such counterfac-

tual speculation would be substantial, to put it mildly. Hence, I see no

compelling reason why we should accord any particular normative

weight to counterfactual reasoning in the context of distant historical

injustices.
Moreover, unless we are prepared to assert that property rights,

once legitimately acquired, are unqualified and impervious to chang-

ing social circumstances, the existence of distant historical injustices

does not present an insuperable moral obstacle to placing temporal

limits on claims for compensation, which in turn facilitates the normal

functioning of market processes from which everyone derives substan-

tial material benefits. Accordingly, the historical entitlement theory

of the acquisition and exchange of property, properly supplemented by

process-independent considerations concerning fair access to re-

sources, is more morally robust than it is often assumed.
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