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INTRODUCTION

Cooperation agreements occur when the government agrees to re-
strict the prosecution of a defendant in return for the defendant's co-
operation.1 A cooperation agreement is contractual in nature and
dependent upon contract law standards. 2 If defendants do not carry
out their side of a cooperation agreement, they lose the advantage of
the agreement, and the government is alleviated of its promise under
the agreement; on the other hand, if performance occurs, the govern-
ment must fulfill its promise.3 The principle for enforcing a coopera-
tion agreement is founded under the Due Process Clause of the
Fourteenth Amendment.4 In State v. Copple,5 the Nebraska Supreme
Court adopted a three-part test from Rowe v. Griffin6 to determine
when the government was required to fulfill cooperation agreements. 7

The Rowe test mandates a cooperation agreement must be honored
when it appears (1) an agreement was entered into, (2) the defendant
performed his or her side of the agreement, and (3) the prosecution is
directly connected to the offenses about which the defendant, accord-
ing to the agreement, either testified for the benefit of the government
or helped with the investigation.8 Seven years after Copple, the Ne-
braska Court of Appeals in State v. Howe9 adopted a different third
step of the Rowe test, requiring the defendant act to his or her
prejudice or detriment, instead of helping in the investigation or testi-
fying for the government pursuant to the agreement. 10

1. See State v. Wacker, 268 Neb. 787, 792, 688 N.W.2d 357, 362 (2004).
2. State v. Howe, 2 Neb. Ct. App. 766, 776, 514 N.W.2d 356, 363 (1994) (citing

U.S. v. Johnson, 861 F.2d 510 (8th Cir. 1988)).
3. Stolt-Nielson S.A. v. United States, 352 F. Supp. 2d 553 (E.D. Pa. 2005).
4. Wacker, 268 Neb. 787, 792-93, 688 N.W.2d 357, 362 (citing State v. Sturgill,

469 S.E.2d 557 (N.C. Ct. App. 1996)).
5. 224 Neb. 672, 401 N.W.2d 141 (1987).
6. 676 F.2d 524 (11th Cir. 1982).
7. State v. Copple, 224 Neb. 672, 688, 401 N.W.2d 141, 153 (1987).
8. Copple, 224 Neb. at 688, 401 N.W.2d at 153.
9. 2 Neb. Ct. App. 766, 514 N.W.2d 356 (1994).

10. Howe, 2 Neb. Ct. App. 766, 773, 774, 514 N.W.2d 356, 362.
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In State v. Wacker,1 the Supreme Court of Nebraska adopted the
three-part test from Howe to determine the State and Wacker entered
into a cooperation agreement that in exchange for Wacker's coopera-
tion, the State would charge Wacker with motor vehicle homicide in-
stead of manslaughter. 12 The court determined the only reasonable
conclusion from the State Patrol officer's statements to Wacker was
that Wacker's cooperation with the officer controlled the charges
against Wacker.13 In addition, there was no discussion about a plea,
therefore, the court concluded a cooperation agreement, not a plea
bargain, was made between the State and Wacker.14 The court then
concluded Wacker performed his part of the agreement by confessing
he was the driver of the truck during the accident and providing other
information concerning the accident, thus meeting step two of the test
from Howe.15 Finally, the court determined that Wacker had met the
requirements of step three of the Howe test by detrimentally relying
on his agreement with the State. 16 Specifically, the court determined
Wacker reasonably expected he would not be charged with man-
slaughter if he provided information about the accident. 17

This Note will first examine the facts and holding of Wacker.'8

Next, this Note will explore United States Court of Appeals for the
Eleventh Circuit precedent regarding the enforceability of cooperation
agreements. 19 This Note will then review the applications of that pre-
cedent by the Nebraska Supreme Court and the Nebraska Court of
Appeals' change of step three of the test.20 This Note will then demon-
strate the Supreme Court of Nebraska properly concluded each of the
three steps of the Howe test was fulfilled in Wacker.21 Finally, this
Note will show had the Supreme Court of Nebraska adopted the test
from Rowe, it would have concluded all three steps in that test were
also fulfilled. 2 2

11. 268 Neb. 787, 688 N.W.2d 357 (2004).
12. State v. Wacker, 268 Neb. 787, 793, 796, 688 N.W.2d 357, 362, 364 (2004).
13. Wacker, 268 Neb. at 789, 794, 688 N.W.2d at 359, 363.
14. Id. at 794, 795, 688 N.W.2d at 363.
15. Id. at 793, 795, 688 N.W.2d at 362, 363.
16. Id. at 793, 796, 688 N.W.2d at 362, 364.
17. Id. at 796, 688 N.W.2d at 364.
18. See infra notes 23-85 and accompanying text.
19. See infra notes 86-111 and accompanying text.
20. See infra notes 112-79 and accompanying text.
21. See infra notes 194-214, 233-36, 238-54, 269-72, 281-303, and accompanying

text.
22. See infra notes 216-37, 256-72, 304-29, and accompanying text.
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FACTS AND HOLDING

In State v. Wacker,23 David Wacker ("Wacker"), Nathan Curtis
("Curtis"), and Melissa Wright ("Wright") drove around Box Butte
County, Nebraska, in a truck registered to Wacker while both Wacker
and Curtis consumed a couple of beers on September 13, 2001.24

Around 11:00 p.m., Wacker, the driver of the car, dropped off
Wright. 25 At around one o'clock in the morning, Wacker placed a call
to the 911 emergency dispatch center, stating there had been an acci-
dent and that he could not locate Curtis. 2 6 During the phone call, the
emergency dispatcher had trouble understanding what Wacker was
saying.27 When emergency personnel arrived, they found Wacker ly-
ing on the porch of a trailer house and found Curtis, twenty feet from
Wacker's truck, dead in a ditch.2 s Wacker was conscious and able to
answer questions, but appeared sluggish and slow. 29 While emer-
gency personnel attended to Wacker, Gordon Downing ("Downing"), a
State Patrol officer, arrived on the scene and assisted Deputy Bremer
("Bremer") in the investigation of the accident. 30 Bremer determined
the truck lost control and went into a ditch where it began to roll. 3 1

Downing observed beer bottles at the scene, and determined alcohol
was a factor in the accident. 3 2

The day after the accident, Downing interviewed Wacker at the
Hemingford Police Department.3 3 Downing asked Wacker if he was
the driver of the truck, and Wacker said he was not.34 Wacker admit-
ted he and Curtis were drinking the night the accident occurred.3 5

On February 11, 2003, nearly seventeen months after the acci-
dent, an arrest warrant was issued, and Downing arrested Wacker. 36

During an interview on that same day, Downing discussed with
Wacker the possibility that charges could be brought against

23. 268 Neb. 787, 688 N.W.2d 357 (2004).
24. Brief for Appellant at 7, State v. Wacker, 268 Neb. 787, 688 N.W.2d 357 (2004)

(No. A-03-001196); State v. Wacker, 268 Neb. 787, 788, 688 N.W.2d 357, 359 (2004).
25. Brief for Appellant at 7; Wacker, 268 Neb. at 788, 688 N.W.2d at 359 (2004).
26. Id. The dispatcher had trouble understanding Wacker at times and it sounded

as though Wacker was disoriented. Id.
27. Brief for Appellant at 7. According to the dispatcher, "it sounded like I had -

we had a wreck - my friend had a wreck." Id.
28. Wacker, 268 Neb. at 789, 688 N.W.2d at 359.
29. Brief for Appellant at 8.
30. Wacker, 268 Neb. at 788, 688 N.W.2d at 359.
31. Brief for Appellant at 8. It was also evident that Curtis was thrown out of the

passenger side window of the truck. Wacker, 268 Neb. at 789, 688 N.W.2d at 359.
32. Brief for Appellant at 8; Wacker, 268 Neb. at 789, 688 N.W.2d at 359.
33. Brief for Appellant at 10.
34. Id. at 7, 10.
35. Id. at 10-11.
36. Id. at 13; Wacker, 268 Neb. at 789, 688 N.W.2d at 360.
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Wacker.37 Specifically, Downing discussed the difference between the
charges of manslaughter and motor vehicle homicide.38 Downing also
discussed how the State initially charged Wacker with manslaughter,
a more serious felony that required a minimum one-year sentence in
the state penitentiary whereas vehicular homicide was a different
kind of felony that did not carry a minimum sentence.3 9 Downing told
Wacker the county attorney said Wacker's actions, whether he cooper-
ated or not, controlled the charges pressed against Wacker. 40 Addi-
tionally, Downing stated the county attorney was willing to charge
Wacker with motor vehicle homicide, but Wacker had not been honest
with them.41 Downing told Wacker if Wacker was honest and told the
truth about him being the driver, then the State would only pursue
the charge of motor vehicle homicide.42 Downing then told Wacker
that if Wacker was charged with manslaughter, the case would be a
"slam dunk" for the State, and if Downing was in Wacker's shoes,
Downing would rather be charged with motor vehicle homicide than
manslaughter.

43

Finally, Wacker admitted to Downing he was the driver of the
truck and he had consumed about three or four beers while driving
around with Curtis.44 Wacker also provided information about the ac-
cident, addressing a few of Downing's theories regarding how Wacker
lost control of the truck.45 Upon Downing's request, Wacker repeated
to Downing that he was the driver, and Downing told Wacker he
would notify the county attorney of Wacker's decision to tell the
truth.46 Downing told Wacker he did not know what charge the
county attorney would ultimately choose, but that the county attorney
told Downing the State would pursue a motor vehicle homicide.47

During this interview, Downing made reference to the previous county
attorney who was no longer in charge. 48 However, it was clear from
the tape-recorded statement that the preceding discussion about what

37. Wacker, 268 Neb. at 789, 688 N.W.2d at 360.
38. Id. at 789, 688 N.W.2d at 360.
39. Id. Downing stated "under motor vehicle homicide, 'you get probation, you usu-

ally get 3 days in jail... whatever the judge decides,'" but went on to further state that
the county attorney decided to charge Wacker with manslaughter so that Wacker would
spend one year in "the pen." Id.

40. Id. Downing was quoted as saying, "right now [the county attorney] told me the
ball's in your court." Id.

41. Id.
42. Brief for Appellant at 13-14.
43. Wacker, 268 Neb. at 789-90, 688 N.W.2d at 360.
44. Id. at 788, 790, 688 N.W.2d at 359, 360.
45. Id. at 790, 688 N.W.2d at 360.
46. Id.
47. Id. at 790, 688 N.W.2d at 360-61.
48. Id. at 790, 688 N.W.2d at 361.
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charges were going to be brought against Wacker involved the current
county attorney. 49 The words "plead guilty" were not mentioned dur-
ing the interview.50

On March 7, 2003, the State charged Wacker with manslaughter,
not motor vehicle homicide. 5 1 Before trial, Wacker moved for the
State to amend the charge, arguing that he and the State made a coop-
eration agreement under which the State would charge Wacker with
motor vehicle homicide if Wacker told the truth, but the State failed to
honor such agreement. 52 During a pretrial hearing on the amend-
ment, Downing testified that in a discussion with the county attorney
on the possible charges, the county attorney said if Wacker was hon-
est, admitted everything, and pleaded guilty, the State would charge
Wacker with motor vehicle homicide, but Downing did not properly
communicate this information to Wacker.53

At trial in the District Court of Box Butte County, Judge Brian J.
Silverman found the State offered Wacker a plea agreement, but
Wacker did not plead to anything.54 The court determined the State's
offer was merely a plea for a reduced charge. 55 However, the court
found Wacker confessed because of the plea bargain, and the court
suppressed Wacker's statements. 56 The jury found Wacker guilty of
manslaughter, and the court sentenced Wacker to prison.5 7

Wacker appealed the decision of the district court to the Supreme
Court of Nebraska. 58 On appeal, Wacker argued the district court
erred in failing to force the State to amend the charge against Wacker
to motor vehicle homicide or, in the alternative, dismiss the charge of
manslaughter.5 9 Specifically, Wacker claimed a difference existed be-
tween a cooperation agreement and a plea agreement, and the State

49. Id. at 790-91, 688 N.W.2d at 361.
50. Id. at 791, 688 N.W.2d at 361.
51. Id.
52. Id.
53. Id.
54. Id. at 787, 791, 688 N.W.2d at 357, 361. The court found that the State's offer

was for a plea to a lesser charge. Id. (citing State v. Howe, 2 Neb. Ct. App. 766, 514
N.W.2d 356 (1994)).

55. Wacker, 268 Neb. at 791, 688 N.W.2d at 361.
56. Id. at 791, 688 N.W.2d at 361.
57. Id. at 787, 791, 688 N.W.2d at 357, 361.
58. Id.
59. Id. at 791, 688 N.W.2d at 361. In addition, Wacker assigned that the district

court erred when it (1) overruled his motion to suppress the seizure of Wacker's blood
sample, (2) admitted expert testimony without holding a pretrial hearing, in violation of
Daubert v. Merrell Dow Pharms., 509 U.S. 579, 113 S. Ct. 2786 (1993), (3) allowed
Downing to offer his opinions about the accident's cause, the speed of the vehicle, and
the driver's identity, (4) found sufficient evidence to convict, (5) gave an excessive sen-
tence, (6) enhanced Wacker's sentence because he used his constitutional right to re-
main silent, and (7) imposed an excessive sentence. Id.
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was obligated to abide by the terms.60 The State argued no agreement
was made, but even if an agreement was made, the agreement was a
plea agreement, and Wacker breached it because he did not plead
guilty.6

1

Judge William M. Connolly, writing for the majority, vacated the
manslaughter conviction against Wacker and remanded for a new
trial where Wacker would not be charged with manslaughter, but
would be charged with a lesser charge such as motor vehicle homi-
cide.62 The court relied on the decision in State v. Howe,63 in which
the Nebraska Court of Appeals determined cooperation agreements
were enforceable on equitable grounds when three requirements were
met: (1) the government and the defendant made an agreement, (2)
the defendant performed his or her part of the agreement, and (3) in
performing his or her part, the defendant acted to his or her prejudice
or detriment.64 Furthermore, the court stated the principle of enforce-
ment of a cooperation agreement was based upon the Fourteenth
Amendment's Due Process Clause. 65 The court determined the three-
step test from Howe was met, the State entered into a cooperation
agreement with Wacker, and the cooperation agreement was
enforceable. 66

In applying steps one and two of the Howe test, the court con-
cluded an agreement was made between the State and Wacker, and
Wacker performed his part of the agreement. 67 The court determined
there was no other reasonable construction of the statements made by
Downing other than Wacker being able to control whether he was
charged with manslaughter or whether he was charged with motor
vehicle homicide.68 The court noted Downing told Wacker twice that
the county attorney informed Downing the ball was in Wacker's court,
and Downing told Wacker the county attorney was willing to charge
Wacker with motor vehicle homicide but Wacker had not been honest

60. Id. at 792, 688 N.W.2d at 361.
61. Id.
62. Id. at 781, 796, 688 N.W.2d at 357, 364. The Supreme Court of Nebraska did

not address the other assignments of error because it remanded the case for a new trial.
Id.

63. 2 Neb. Ct. App. 766, 514 N.W.2d 356 (1994).
64. Wacker, 268 Neb. at 793, 688 N.W.2d at 362. The Nebraska Court of Appeals

in Howe applied the principles of fundamental fairness of enforcing nonstatutory immu-
nity from State v. Copple, 224 Neb. 672, 688, 401 N.W.2d 141, 143 (1987) and Rowe v.
Griffin, 676 F.2d 524 (11th Cir. 1982) to determine its own three-step test in determin-
ing whether cooperation agreements are enforceable. Id.

65. Id. at 792, 688 N.W.2d at 362. "[Nor shall any State deprive any person of life,
liberty, or property, without due process of law." U.S. CONST. amend. XIV, § 1.

66. Id. at 793, 796, 688 N.W.2d at 362, 364.
67. Id. at 793, 795, 688 N.W.2d at 362, 363.
68. Id. at 794, 688 N.W.2d at 363.
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with them.6 9 The court determined these statements indicated
Wacker's control over the charge. 70

Furthermore, the court stated the discussion between Downing
and Wacker did not concern a plea.7 1 The court examined the record
and determined a plea was not offered to Wacker because the words
"plea or plead" were not mentioned on the tape, despite the county
attorney intending to have Downing offer a plea agreement to
Wacker.7 2 The court further determined at no point in the conversa-
tion did Downing tell Wacker that in exchange for his information, he
must plead guilty. 73 Thus, the court determined a cooperation agree-
ment existed, meeting step one of the Howe test.7 4 The court also con-
cluded Wacker met step two of the Howe test by performing what he
promised to do under the agreement by giving his confession and pro-
viding information about the accident. 75

In applying step three of the Howe test, the court determined
Wacker acted to his detriment by performing the agreement because
he relinquished his constitutional right against self-incrimination. 76

The court stated because Wacker's confession was not used against
him at trial, one could argue Wacker's statements did not prejudice
him or suppression of Wacker's statements was the appropriate rem-
edy due to the State's breach.77 However, the court relied on State ex
rel. Fortner v. Urbom78 to determine Wacker, anticipating a charge of
motor vehicle homicide, detrimentally relied on the State's promise by
supplying self-incriminating information. 79 The court reasoned sup-

69. Id.
70. Id. If Wacker confessed, he would be charged with motor vehicle homicide, and

if he did not confess, then he would be charged with manslaughter. Id.
71. Id.
72. Id. "Pure plea agreements 'involve a suspect who has been apprehended for

allegedly committing a crime and, rather than face the prospects of an extended trial
and a punishment of undetermined severity if convicted, decides to plead guilty to
charges mutually acceptable to him and the prosecutor.'" Id. at 792, 688 N.W.2d at 362
(quoting Howe, 2 Neb. Ct. App. at 772, 514 N.W.2d at 361). A cooperation agreement
occurs when the State accepts a limitation of the prosecution in some way in considera-
tion of the defendant's cooperation. Id.

73. Id. at 794, 688 N.W.2d at 363. Instead, Downing said the charge against
Wacker would be motor vehicle homicide, and spoke about the way the State would
prove the crime. Id.

74. Id. at 793, 795, 688 N.W.2d at 362, 363.
75. Id. The Supreme Court of Nebraska did not go into detail about how it came to

its conclusion that Wacker had performed under the agreement. Id.
76. Id. at 795, 688 N.W.2d at 363-64.
77. Id.
78. 211 Neb. 309, 318 N.W.2d 286 (1982).
79. Wacker, 268 Neb. at 796, 688 N.W.2d at 364. The Supreme Court of Nebraska

in State ex rel. Fortner v. Urbom determined providing self-incriminating information is
a way of detrimentally relying on an agreement. See State ex rel. Fortner v. Urbom, 211
Neb. 309, 312, 318 N.W.2d 286, 287 (1982).
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pression of the self-incriminating information would not be an appro-
priate remedy because it would not place Wacker back in the position
he occupied before providing such information.8 0 The court stated
Wacker could have been impeached by his confession if he had testi-
fied. 8 ' The court explained Wacker's confession, which was made in
reliance on the promise of a reduced charge, posed a risk to Wacker if
he decided to testify during the trial.8 2 Thus, the court concluded
Wacker's performance of his part of the agreement constituted detri-
mental reliance, which fulfilled step three of the Howe test.8 3

Therefore, the Supreme Court of Nebraska determined the three
steps of the Howe test were met and the district court erred in denying
Wacker's motion to dismiss or amend the charge.8 4 The court vacated
the manslaughter conviction and remanded for a new trial in which
Wacker would not be charged with manslaughter again, but could be
charged with a lesser charge, such as motor vehicle homicide.8 5

BACKGROUND

A. THE ELEVENTH CIRCUIT SETS THE FOUNDATION OF A THREE-PART

TEST

In Rowe v. Griffin,8 6 the United States Court of Appeals for the
Eleventh Circuit addressed the issue of whether a cooperation agree-
ment was entered into and created a three-part test to determine
when the court should enforce a cooperation agreement.8 7 The court
found that without credible evidence Gary Thomas Rowe ("Rowe") tes-
tified untruthfully or otherwise neglected to carry out his part of an
agreement, the prosecution of Rowe, after prosecutors of the state
guaranteed Rowe immunity from prosecution, was in bad faith.88 In
Rowe, Jesse 0. Bryan ("Bryan"), District Attorney for Lowndes
County, Alabama, prosecuted Rowe in the United States District
Court for the Middle District of Alabama for the murder of Viola
Liuzzo.

8 9

Liuzzo was murdered on the night of March 25, 1965, when the
Ku Klux Klan overtook and fired upon Liuzzo's car. 90 During the time

80. Wacker, 268 Neb. at 796, 688 N.W.2d at 364.
81. Id. at 796, 688 N.W.2d at 364.
82. Id.
83. Id. at 793, 796, 688 N.W.2d at 362, 364.
84. Id. at 793-96, 688 N.W.2d at 362-64.
85. Id. at 796, 688 N.W.2d at 364.
86. 676 F.2d 524 (11th Cir. 1982).
87. Rowe v. Griffin, 676 F.2d 524, 527-28 (11th Cir. 1982).
88. Rowe, 676 F.2d at 525, 526.
89. Id. at 525.
90. Id. The murder happened during the Selma to Montgomery Civil Rights

March. Id.
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of the murder, Rowe was paid by the FBI to be an informant for them,
working undercover as part of the Ku Klux Klan.9 1 The day following
the murder, Rowe reported the murder to the FBI, explaining to the
FBI that he did not fire upon the car, but that he had been with the
three Klansmen who did.9 2 Rowe helped the FBI find evidence of the
murder and identified the three Klansmen. 9 3 Rowe testified against
the three Klansmen after the Attorney General, the Assistant Attor-
ney General of Alabama, and the FBI assured Rowe of his immunity
from prosecution. 94 The state murder trials ended in a mistrial and in
an acquittal, but the federal court convicted the Klansmen of violating
Liuzzo's civil rights. 95 After the trials, the FBI gave Rowe a new iden-
tity, and Rowe was relocated. 9 6

Thirteen years later, Bryan learned Rowe and two of the
Klansmen had taken a polygraph test, and the results indicated Rowe
had fired the shots that killed Liuzzo. 97 The Lowndes County Grand
Jury indicted Rowe for murder after Bryan presented his case.98

The United States District Court for the Middle District of Ala-
bama granted a federal injunction that halted the prosecution of
Rowe, stating Rowe's prosecution was under extraordinary circum-
stances and in bad faith.9 9 The district court applied the equitable
immunity concept to the promise that the state prosecutors made and
held the promise ought to be enforced but inexplicably restricted
Rowe's immunity.10 0 The district court determined that at the time
Rowe provided state officers with information, the officers gave Rowe
immunity from prosecution. 10 1

Bryan appealed the decision of the district court to the United
States Court of Appeals for the Eleventh Circuit, arguing the district
court erred by granting an injunction that prevented Bryan from fur-
ther prosecuting Rowe. 10 2 The Eleventh Circuit affirmed the district
court's opinion, holding once it was established the defendant com-
plied in good faith with the conditions of the agreement, the State was

91. Id.
92. Id.
93. Id. The three Klansmen were William Eaton, Eugene Thomas, and Collie Wil-

kins; however, Eaton was deceased at the time of the trial. Id.
94. Id. Rowe testified in front of a state grand jury as well as a federal grand jury,

at two state murder trials, and at a federal trial. Id.
95. Id.
96. Id.
97. Id. The two surviving Klansmen and Rowe submitted to polygraphs that were

conducted by the American Broadcasting Company. Id.
98. Id.
99. Id.

100. Id. at 526.
101. Id.
102. Id. at 524, 525.
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required to perform its part of the agreement, and any effort by the
State to break the agreement was a prosecution in bad faith. 10 3 Judge
Peter T. Fay, writing for the majority, reasoned, as an issue of fair
conduct, the government was required to fulfill such a bargain when
the record appeared to show three things: (1) the parties made an
agreement, (2) the defendant fulfilled his side, and (3) the successive
prosecution was directly associated to offenses that the defendant, ac-
cording to the agreement, either helped with the investigation of or
testified about during trial for the government. 10 4

The court stated the three-part test was satisfied to require the
State to honor the agreement made with Rowe and give Rowe the im-
munity he bargained to receive.1 0 5 The court determined an agree-
ment was made between Rowe and Alabama's highest state law
enforcement officers, thus meeting step one of the three-part test. 10 6

The court noted the agreement assured Rowe of immunity from prose-
cution in exchange for Rowe's testimony. 10 7 Relying on that agree-
ment, the court stated, Rowe testified in the Klansmen's murder trials
for the State, meeting steps two and three by performing his side of
the agreement when he testified.10 8 The court then determined Rowe
disclosed evidence and information during his testimonies, and such
disclosure was directly linked to the prosecution against Rowe. 10 9

The court noted the State would not have profited from Rowe's will-
ingness to assist if Rowe had any suspicion that he would later be
prosecuted on the same murder charges.1 10 Therefore, the court de-
termined Rowe made a prima facie showing the State promised Rowe
immunity from prosecution in exchange for his testimony, and Rowe
performed the terms of the agreement in good faith."'

B. NEBRASKA CASE LAW AND THE Two TESTS USED TO DETERMINE

IF COOPERATION AGREEMENTS ARE ENFORCEABLE

1. The Supreme Court of Nebraska and Its Use of the Three-Part
Test From Rowe

In State v. Copple,1 12 the Supreme Court of Nebraska was
presented with multiple issues, including whether a cooperation

103. Id. at 524, 528.
104. Id. at 524, 527-28.
105. Id. at 527-28.
106. Id. at 528.
107. Id.
108. Id. at 527-28.
109. Id. at 527.
110. Id.
111. Id. at 528.
112. 224 Neb. 672, 401 N.W.2d 141 (1987).
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agreement was entered into and enforceable. 113 To determine the is-
sue, the court adopted the three-part test from Rowe v. Griffin114 and
concluded the State did not violate the cooperation agreement con-
cerning restricted evidence and immunity between the State and Mar-
vin E. Copple ("Copple"). 115

In Copple, the State charged Copple in the District Court for Lan-
caster County, Nebraska, with multiple counts of theft that violated
Nebraska Revised Statute section 28-511(1).116 Copple allegedly vio-
lated section 28-511(1) as a result of two payments totaling $500,000
given to Copple by Commonwealth Savings Company ("Common-
wealth") for his "right" to buy a certain tract of land called the Stet-
tinger property.117 Copple, the director and vice president of
Commonwealth, was approached by a real estate agent who asked
Copple if he was interested in buying a tract of land located at the
southeastern edge of Lincoln, Nebraska.118 Copple orally indicated
that he would purchase the land for $600,000, but never signed a
purchase agreement for the property. 1 9 Copple's father, S.E. Copple,
who was Commonwealth's president, majority shareholder, and chair-
man of the board, expressed interest in buying the property, and sub-
sequently entered into an oral agreement with Copple where
Commonwealth would acquire Copple's "right" to buy the property in
exchange for $500,000.120 Commonwealth then purchased the land,
developed the lots on the land, and resold it at a profit of $537,500.121
After Commonwealth resold the land, Commonwealth paid Copple the
$500,000 as "commission," but the board of directors did not authorize
the "commission" payments. 122

113. State v. Copple, 224 Neb. 672, 688, 401 N.W.2d 141, 153 (1987).
114. 676 F.2d 524 (11th Cir. 1982).
115. Copple, 224 Neb. at 674, 675, 688, 689-90, 401 N.W.2d at 146, 153, 154 (1987).
116. Id. at 674, 401 N.W.2d at 146. "Section 28-511 states in pertinent part: '(1) A

person is guilty of theft if he or she takes, or exercises control over, movable property of
another with intent to deprive him or her thereof.'" Id. at 680, 401 N.W.2d at 149.

117. Id. at 674, 401 N.W.2d at 146. The two payments were each in the amount of
$250,000, one received by Copple on January 15, 1981, and the other on April 2, 1981.
Id. at 677, 678, 401 N.W.2d at 147,148.

118. Id. at 676, 401 N.W.2d at 147. The tract, called the "Stetinger Addition," con-
tained 67 acres of land. Id.

119. Id.
120. Id. at 675, 676-77, 401 N.W.2d at 146, 147. In discussions prior to the oral

agreement between Copple and S.E. Copple, the court noted that S.E. Copple had a
prospective buyer for the lots that were available on the property and was quoted as
saying, "when Marvin told me about [Stettinger's land] I wanted to buy it right away for
Commonwealth." Id. at 676, 401 N.W.2d at 147.

121. Id. at 676, 677, 401 N.W.2d at 147. The total price that Commonwealth re-
ceived on the resale of the land was $1,637,500. Id. at 677, 401 N.W.2d at 147.

122. Id. at 677, 678, 679, 401 N.W.2d at 147, 148, 149.
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The two payments to Copple were the basis for the charges of
theft against Copple. 123 Before trial, Copple and the State made an
arrangement: (1) Copple would testify truthfully and oblige in all in-
vestigations, (2) the federal government would not charge Copple with
any criminal charges, (3) the State would not file any additional
charges against Copple, but the State was permitted to continue pros-
ecuting the two theft charges that were pending against Copple, and
(4) nothing constrained the State's utilization of any relevant evidence
within the possession of the county attorney, on condition that such
evidence was not originated, either directly or indirectly, from infor-
mation given by Copple in carrying out the terms of the agreement. 124

Copple subsequently filed a motion requesting a hearing in which the
State would have to show the State's evidence did not come from Cop-
ple pursuant to the agreement. 12 5 Copple then filed a motion to sup-
press all evidence originating from the information Copple
provided. 126

The district court denied the motion to suppress, determining the
State did not violate the cooperation agreement between the State and
Copple. 127 The district court reasoned the State gave a prima facie
showing that its evidence that would be introduced at trial had been
procured from independent sources, and such evidence had not been
procured directly or indirectly from the information Copple pro-
vided. 128 The court found the State's information had not been pro-
vided by Copple and denied the motion to suppress. 12 9

Copple appealed the decision of the district court to the Supreme
Court of Nebraska, arguing the district court should have dismissed
the proceedings because of the State's violation of its agreement relat-
ing to information it was going to use to prosecute Copple. 130 Copple

123. Id. at 678, 401 N.W.2d at 148.
124. Id. at 675, 401 N.W.2d at 146.
125. Id.
126. Id. The motion to suppress was authorized by Neb. Rev. Stat. § 29-822 (Reis-

sue 1985). Id. Copple relied on Kastigar v. United States, 406 U.S. 441, 92 S.Ct. 1653
(1972), in his motion to suppress. Id.

127. Id. at 689-90, 401 N.W.2d at 154.
128. Id. at 676, 401 N.W.2d at 146-47.
129. Id.
130. Id. at 672, 680, 401 N.W.2d at 141, 149. Copple also alleged that his conviction

was wrong, because: "(1) Section 28-511(1) [of the Nebraska Revised Statutes] is uncon-
stitutional as an overbroad or vague statute; . .. (3) S.E. Copple's testimony about his
withholding information from Commonwealth's board of directors was inadmissible be-
cause a conspiracy had not been established to authorize admission of such testimony;
(4) The trial court improperly admitted into evidence irrelevant testimony and testi-
mony in the form of an opinion from a person who did not qualify as an expert witness;
(5) There was misconduct by the prosecutor; (6) There were erroneous instructions to
the jury; and (7) The trial court failed to grant a mistrial." Id. at 680, 401 N.W.2d at
149.
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claimed the State used evidence acquired, directly or indirectly, from
the information Copple supplied according to the agreement. 13 1

Judge Thomas M. Shanahan, writing for the majority, reasoned the
district court's findings of fact were not clearly erroneous, and there-
fore did not reverse the district court's judgment. 13 2

The court determined enough evidence existed to show the State
gathered information that was not in any way provided by Copple.13 3

The court noted the State's investigators became familiar with Com-
monwealth's accounting system, and the investigative task force sub-
poenaed Copple's checking account records that dealt with the
transaction. 134 In addition, the court stated there was no State repre-
sentative who talked with Copple about the transaction. 135 Therefore,
because Copple did not provide the information that the State gath-
ered, the court followed the test provided in Rowe and affirmed the
district court's ruling that the State had not violated the agreement
between the State and Copple and denied Copple's motion to
suppress.

136

2. The Court of Appeals of Nebraska Applied the Principles of Rowe
and Copple in Creating a New Step Three of the Rowe
Test

In State v. Howe,'13 7 the Court of Appeals of Nebraska applied the
principles of Rowe and Copple and adopted a new three-part test to
determine the enforceability of cooperation agreements. 13 s In apply-
ing the new test, which included a new step three, the court held (1)
the vague cooperation agreement was correctly construed to apply for
a lessening of the charge to a misdemeanor, (2) Howe, acting as a con-
fidential informant, complied with the cooperation agreement, (3) the
cooperation agreement was enforceable, and (4) a dismissal was the
proper cure after the State declined to perform under the accord.13 9

In Howe, Stacy Howe ("Howe") sought an order to enforce a coopera-
tion agreement to lessen a felony drug charge to a misdemeanor in

131. Id. at 686, 401 N.W.2d at 152.
132. Id. at 689-90, 401 N.W.2d at 154. "In determining the correctness of a trial

court's ruling on a motion to suppress, the Supreme Court will uphold the trial court's
findings of fact unless those findings are clearly erroneous." Id. at 689-90, 401 N.W.2d
at 154 (citing State v. Dixon, 222 Neb. 787, 387 N.W.2d 682 (1986)).

133. Copple, 224 Neb. at 689-90, 401 N.W.2d at 154.
134. Id. at 688-89, 401 N.W.2d at 153-54.
135. Id. at 689, 401 N.W.2d at 154. Most of the information that the State gathered

occurred months before Copple had entered into the agreement with the State and fed-
eral government. Id. at 675, 689, 401 N.W.2d at 146, 153-54.

136. Id. at 688, 689-90, 401 N.W.2d at 153, 154.
137. 2 Neb. Ct. App. 766, 514 N.W.2d 356 (1994).
138. State v. Howe, 2 Neb. Ct. App. 766, 774, 514 N.W.2d 356, 362 (1994).
139. Howe, 2 Neb. Ct. App. at 783, 514 N.W.2d at 367.
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exchange for Howe's plea of guilty to the misdemeanor charge in the
District Court of Seward County. 140

Howe allegedly violated Nebraska Revised Statute § 28-416(1)(a)
by selling marijuana to an undercover State Patrol trooper and a con-
fidential informant. 14 ' Five months after the alleged violation, Howe
received a plea agreement and deputies told Howe she could either go
to jail that evening or sign the agreement. 1 42 Howe signed the agree-
ment, under which the State agreed to accept a plea of guilty for a
Class IV felony of attempting to deliver a controlled substance rather
than a Class III felony of delivery of a controlled substance.' 43 In ex-
change, Howe agreed to enter a guilty plea to the lesser charge. 1 44

The agreement also provided a cooperation agreement in which the
State would consider a misdemeanor charge depending on Howe's
level of cooperation or as stated in Paragraph #15 of the agreement. 145

After signing the agreement, Howe provided the State Patrol with a
list of possible drug dealers, attempted to conjure up controlled buys,
and performed other actions to help the State Patrol. 14 6 When asked
to make another purchase from drug dealers only days after making a
purchase from the same dealers, Howe expressed reluctance because
she thought it might be perceived as suspicious. 14 7 The State subse-
quently charged Howe with a Class III felony. 1 48

The district court dismissed the Class III felony charge with
prejudice after the State refused to reduce Howe's charge to a misde-
meanor, holding the State's agreement with Howe was ambiguous and
was to be interpreted against the State. 149 The district court reasoned
the State's promises in exchange for Howe's cooperation, as well as the
type of cooperation that was needed to warrant a misdemeanor

140. Id. at 766, 767, 514 N.W.2d at 356, 359.
141. Id. at 767, 514 N.W.2d at 359.
142. Id. at 767-68, 514 N.W.2d at 359. A deputy sheriff for Seward County stopped

Howe on the street, telling Howe to go to the office of the sheriff to talk. Id. at 767-68,
514 N.W.2d at 359. At the sheriffs office, Howe was told there was a warrant out for
her arrest for the drug offense. Id. at 768, 514 N.W.2d at 359.

143. Id. at 768, 514 N.W.2d at 359.
144. Id.
145. Id. at 768, 783, 514 N.W.2d at 359, 363. The agreement did not contain a Para-

graph #15 and the rest of the four-page agreement contained a redundant list of acts
that Howe agreed to perform in order to cooperate in the drug investigation and activity
in Seward County. Id. at 768, 514 N.W.2d at 359.

146. Id. at 769, 514 N.W.2d at 360. Howe called the State Patrol twenty times dur-
ing late 1991 and the beginning of 1992. Id. In January 1992, Howe, on two occasions,
purchased marijuana at the urging of the State Patrol from different suspects while
under surveillance. Id. Howe also wore a "wire" during these transactions, had to en-
dure strip searches before and after the purchases, and testified in a couple of the drug
dealers' trials. Id.

147. Id.
148. Id.
149. Id. at 769-70, 783, 514 N.W.2d at 360, 367.
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charge, were ambiguous.' 50 In addition, the court found the agree-
ment contained no provision concerning the length of time Howe was
supposed to cooperate, and therefore, a reasonable time to cooperate
should be presumed. 1 5 1 The court further determined Howe complied
with and detrimentally relied on the agreement and dismissed the
charge of the Class III felony.15 2

The State appealed the decision of the district court to the Court
of Appeals of Nebraska. The State argued the trial court made nu-
merous mistakes, including the following errors: (1) it did not dismiss
Howe's motion, (2) it found Howe substantially fulfilled the agreement
and was permitted to file a guilty plea to a misdemeanor charge, (3) it
directed the State to record a misdemeanor charge to allow Howe's
plea thereto, and (4) it dismissed the, information of the State with
prejudice because the State failed to lessen the charge against Howe
to a misdemeanor. 15 3 The State argued Howe had not yet recorded a
plea, and consequently, the suitable remedy available to Howe was to
record a plea of not guilty to the indictment.' 5 4 The State argued a
defendant may only rely on the government's promise, and thus only
enforce such an agreement, once a defendant enters his or her plea of
guilty.1 55 Judge Edward E. Hannon, writing for the majority, af-
firmed the district court's opinion, stating cooperation agreements
were binding on equitable grounds if the following requirements were
met: (1) the two parties made an agreement; (2) the defendant fulfilled
whatever the defendant promised to fulfill; and (3) in fulfilling the
promise, the defendant acted to his or her prejudice or detriment. 156

The court noted there was enough evidence to sustain the district
court's determination that Howe met steps one and two when Howe
substantially performed and complied with the terms of the agree-
ment and that Howe performed certain acts that have constituted det-
rimental reliance. 157 The court affirmed the finding that the

150. Id. at 778, 514 N.W.2d at 364.
151. Id. at 782, 514 N.W.2d at 366.
152. Id. at 769, 781-82, 783, 514 N.W.2d at 360, 366, 367.
153. Id. at 766, 770, 514 N.W.2d at 356, 360. The Court of Appeals of Nebraska did

not believe that the State's assignments of error presented the issues of the case in a
manner that would help its analysis and discussion. Id. at 770, 514 N.W.2d at 360.
Thus, the court enunciated the following issues: "(1) Is the agreement between the State
and the defendant enforceable? (2) May a court enforce a valid cooperation agreement
by dismissing an information? (3) What is the meaning of the defendant's agreement
with the prosecution? (4) Is the prosecution the final judge of whether the defendant
cooperated? and (5) Are the district court's factual findings supported by the evidence?"
Id.

154. Id. at 771, 514 N.W.2d at 361.
155. Id.
156. Id. at 767, 774, 514 N.W.2d at 358, 362.
157. Id. at 783, 514 N.W.2d at 367.
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agreement was ambiguous and reasoned the list of acts that Howe
was to perform in the agreement was infinite in time and scope and
lacked unambiguous consideration. 1 58 The court further reasoned
that because Howe participated in controlled buys despite the agree-
ment not requiring Howe to do so, and because the agreement did not
contain a provision specifying how long Howe needed to cooperate, the
district court's finding of fact that Howe substantially performed the
requirements under the agreement was not clearly erroneous. 15 9 The
court relied on State ex rel. Fortner v. Urbom and determined that
when Howe provided law enforcement officials with information re-
garding criminal activity, Howe relied to her detriment on the promise
of the State to reduce the Class III felony charge to a misdemeanor
charge, thus meeting step three of the new three-part test.160 There-
fore, the Court of Appeals of Nebraska found the cooperation agree-
ment between Howe and the State was enforceable and because the
State refused to carry out an act required under the agreement, the
appropriate remedy was a dismissal of the charge. 16 1

C. THE SUPREME COURT OF NEBRASKA CLARIFIED THE DETRIMENTAL

RELIANCE REQUIREMENT

In State ex rel. Fortner v. Urbom,16 2 the Supreme Court of Ne-
braska provided guidance for determining whether a cooperation
agreement is enforceable by determining that agreeing to a settlement
proposal did not constitute detrimental reliance.163 In Urbom, LeRoy
B. Fortner ("Fortner"), a realtor, sought a writ of mandamus to force
respondents Ward Urbom and Dave Urbom to fulfill their obligations
not to prosecute Fortner in the District Court for Red Willow County,
Nebraska.1 6 4 Fortner had certain criminal charges pending against
him in Red Willow County Court that involved Fortner's relationship
with the McCook Equity Exchange. 16 5 According to the agreement be-
tween Fortner and McCook Equity, Fortner presumably made an offer

158. Id. at 777, 514 N.W.2d at 364. The agreement stated that reducing Howe's
charges to a misdemeanor would be determined by Howe's cooperation or according to
Paragraph #15, but the document did not contain a Paragraph #15. Id. In addition, the
State only implied in the agreement that it would reduce the charges to a misdemeanor
and an argument could be made, according to the court, that enforcement of the agree-
ment would violate § 1 of Amendment XIII of the United States Constitution. Id. at 777-
78, 514 N.W.2d at 364.

159. Id. at 782, 514 N.W.2d at 366.
160. Id. at 769, 783, 514 N.W.2d at 360, 367.
161. Id. at 783, 514 N.W.2d at 367.
162. 211 Neb. 309, 318 N.W.2d 286 (1982).
163. State ex rel. Fortner v. Urbom, 211 Neb. 309, 312, 313, 318 N.W.2d 286, 287,

288 (1982).
164. Urbom, 211 Neb. at 310, 318 N.W.2d at 286.
165. Id. at 310, 318 N.W.2d at 286.
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to McCook Equity to settle all pending civil suits for approximately
$653,000.166 The agreement further stipulated that all charges
brought against Fortner were reduced to one misdemeanor and that
the only penalty against Fortner was a fine plus costs.16 7 However,
the settlement was never completed. 168 The State, by way of its rep-
resentatives, refused to carry out the agreement, and the respondents
dismissed all charges that were pending in the county court and filed
five new felony claims in the district court.16 9

Fortner filed a motion seeking a writ of mandamus to compel re-
spondents to fulfill an agreement between Fortner and respondents to
not prosecute Fortner.170 However, Judge Jack H. Hendrix, writing
for the district court, dismissed the motion for a writ of mandamus. 17 1

Fortner appealed the decision of the district court to the Supreme
Court of Nebraska, arguing the district court erred when it refused to
grant a writ of mandamus. 17 2 Judge William Hastings, writing for
the majority, affirmed the decision of the district court and stated a
mandamus was not the proper remedy for Fortner and the respon-
dents were entitled to withdraw the agreement under the circum-
stances. 173 The court reasoned Fortner had another adequate
remedy, in which Fortner could have filed a motion asking the district
court to dismiss the felony proceedings or enforce the agreement. 174

To support its reasoning, the court noted mandamus was an unusual
remedy that was not given as a matter of right; the writ ought not be
issued when another plain and adequate solution is available. 175

In addition, the court determined the writ should not have been
issued because Fortner never entered a plea.1 76 By agreeing to tender

166. Id. at 310, 318 N.W.2d at 286-87.
167. Id. at 310-11, 318 N.W.2d at 287.
168. Id. at 311, 318 N.W.2d at 287. The deputy county attorney and special prosecu-

tor, due to certain developments, either were removed or withdrew from the case, and
the respondents were brought in to replace them. Id.

169. Id.
170. Id. at 310, 318 N.W.2d at 286.
171. Id. at 310, 313, 318 N.W.2d at 286, 288. The court did not elaborate on how it

came to its decision. Id.
172. Id. at 310, 311, 318 N.W.2d at 286, 287.
173. Id. at 310, 311-12, 313, 318 N.W.2d at 286, 287, 288. The court addressed the

following two issues: (1) "is mandamus a proper remedy for use in a criminal case to
attempt to enforce the terms of an agreement not to prosecute," and (2) "was the State
entitled to unilaterally withdraw or revoke the agreement under the circumstances of
this case." Id. at 311, 318 N.W.2d at 287.

174. Id. at 311-12, 318 N.W.2d at 287. "'The writ of mandamus may be issued to
any ... person, to compel the performance of an act which the law specifically enjoins as
a duty resulting from an office, trust, or station. '" Id. at 311, 318 N.W.2d at 287
(citing NEB. REV. STAT. § 25-2156 (Reissue 1979)).

175. Id. at 311, 318 N.W.2d at 287 (citing State ex rel. Newbold v. County of Buffalo,
202 Neb. 813, 814, 277 N.W.2d 246, 248 (1979)).

176. Id. at 312, 313, 318 N.W.2d at 287, 288.
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a settlement offer of his civil liability to McCook Equity, the court
noted Fortner had not been subjected to any sort of detrimental reli-
ance.1 7 7 The court also determined the evidence was conclusive that
Fortner did not furnish any additional information about the criminal
action. 1 78 The court recognized all the cases cited by Fortner in sup-
port of his claim involved a defendant relying to his or her detriment
by way of a guilty plea, providing evidence of criminal activities, un-
dercover work, self-incrimination, or the like. 179 The court noted
Fortner, however, did not perform any of these activities and there-
fore, because Fortner was never subjected to any detrimental reliance
and did not furnish any information about the criminal action, the re-
spondents had every right to withdraw the agreement.18 0

ANALYSIS

In State v. Wacker,' 8 ' the Supreme Court of Nebraska adopted
the Howe test and determined an agreement was made between the
State and Wacker in which the State promised Wacker, in exchange
for Wacker's cooperation, the State would only charge Wacker with
motor vehicle homicide, not manslaughter. 18 2 The court then stated
Wacker had carried out his part in reliance on the agreement, and the
State had breached. 183 The court noted Wacker anticipated a charge
of motor vehicle homicide and detrimentally relied on the State's
promise when he provided self-incriminating information. 18 4 The
court applied the three-part test regarding whether cooperation agree-
ments were enforceable.18 5

The Wacker court determined that cooperation agreements were
enforceable if "(1) the agreement was made; (2) the defendant per-
formed whatever the defendant promised to perform; and (3) in per-
forming, the defendant acted to his or her detriment or prejudice."18 6

The court noted the words "plea or plead" were not mentioned in the
discussions between Wacker and Downing.' 8 7 Therefore, the court
concluded a cooperation agreement was made instead of a plea-bar-

177. Id.
178. Id.
179. Id. at 312, 318 N.W.2d at 287.
180. Id. at 313, 318 N.W.2d at 288.
181. 268 Neb. 787, 688 N.W.2d 357 (2004).
182. State v. Wacker, 268 Neb. 787, 795-96, 688 N.W.2d 357, 363-64 (2004).
183. Wacker, 268 Neb. at 796, 688 N.W.2d at 364.
184. Id. at 796, 688 N.W.2d at 364.
185. Id. at 793-96, 688 N.W.2d at 362-64.
186. Id. at 793, 688 N.W.2d at 362 (citing State v. Howe, 2 Neb. Ct. App. 766, 774,

514 N.W.2d 356, 362 (1994)). The Nebraska Court of Appeals applied the principles of
State v. Copple and Rowe v. Griffin to determine the three-part test. Id. at 793, 688
N.W.2d at 362.

187. Id. at 794, 688 N.W.2d at 363.
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gain. l8 8 The court then relied on State ex rel. Fortner v. Urbom and
determined Wacker detrimentally relied on the agreement and ful-
filled his part of the agreement when Wacker provided the self-incrim-
inating information to the State.1 8 9 As such, the court concluded the
district court erred by denying Wacker's motion to dismiss or compel
an amendment by the State.1 90

In Wacker, the Supreme Court of Nebraska correctly decided an
agreement was made between the State and Wacker, Wacker per-
formed his part of the agreement, and Wacker relied on the agreement
to his detriment by providing self-incriminating information. 19 1 This
Analysis will first demonstrate the Supreme Court of Nebraska cor-
rectly determined an agreement was made between the State and
Wacker, in accordance with step one of the Rowe and Howe tests. 192

Next, this Analysis will argue Wacker performed his part of the agree-
ment according to step two of the Rowe and Howe tests.19 3 Finally,
this Analysis will demonstrate the third steps of both Rowe and Howe
were satisfied because Wacker relied on the agreement to his detri-
ment and pursuant to the agreement, helped in the investigation of
the accident. 194

A. THE SUPREME COURT OF NEBRASKA CORRECTLY APPLIED STEP

ONE OF THE RowE AND HowE TESTS AND RIGHTFULLY

DETERMINED A COOPERATION AGREEMENT WAS

MADE BETWEEN THE STATE AND WACKER

The Supreme Court of Nebraska in Wacker correctly decided an
agreement was made between the State and Wacker.19 5 The court
considered the words "plead or plea" were never mentioned in the dis-
cussion between Wacker and Downing and correctly determined that
a plea agreement was not what Downing offered to Wacker. 196 The
court also correctly considered the fact that Wacker was assured he
would only be charged with motor vehicle homicide and not man-
slaughter. 197 The court acknowledged the facts of the discussion be-
tween the State and Wacker and correctly decided the only logical
construction of the statements made by Downing to Wacker was that
Wacker had the control as to what charge the State would press

188. Id. at 793, 795, 688 N.W.2d at 363.
189. Id. at 795, 796, 688 N.W.2d at 364.
190. Id. at 796, 688 N.W.2d at 364.
191. See infra notes 200-302 and accompanying text.
192. See infra notes 200-36 and accompanying text.
193. See infra notes 238-71 and accompanying text.
194. See infra notes 273-333 and accompanying text.
195. See infra notes 200-36 and accompanying text.
196. See infra notes 200-14 and accompanying text.
197. See infra notes 216-29 and accompanying text.
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against him.'19 The court correctly decided step one of the Rowe and
Howe tests, an agreement was made between two or more parties, was
met. 199

1. According to Howe, the Wacker Court Correctly Applied Step
One of the Three-Part Test

In State v. Howe,20 0 the Court of Appeals of Nebraska applied the
principles of step one of the Rowe test and determined an agreement
was made between the State and Howe despite the fact that the agree-
ment was ambiguous. 2 0 1 The State and Howe entered into a plea
agreement in which the State agreed to allow a guilty plea to a Class
IV felony rather than a Class III felony, and Howe agreed to enter a
guilty plea to the Class IV felony. 20 2 The agreement further stipu-
lated the State would consider a lesser misdemeanor charge, rather
than the Class IV felony, depending on the level of cooperation that
Howe gave or as required in paragraph fifteen of the agreement. 20 3

However, the agreement did not contain a paragraph fifteen.2 0 4 The
court determined the parts of the agreement pertaining to the State's
consideration or promises for Howe's cooperation and the type of coop-
eration that Howe was required to give in order to receive a reduction
in the charge were ambiguous. 20 5 Therefore, because the burden of
the agreement's lack of clarity was on the State, any ambiguity in the
agreement was to be interpreted in the defendant's favor, and thus, an
agreement was entered into between the State and Howe. 20 6

Just as in Howe, step one of both three-part tests was met in
Wacker when the court determined an agreement was made between
the State and Wacker, 20 7 In Howe, the State argued the proper rem-
edy for Howe was to enter a plea of non-guilty.20 8 However, the Howe
court determined the agreement between Howe and the State was not

198. See infra notes 200-36 and accompanying text.
199. See infra notes 200-36 and accompanying text.
200. 2 Neb. Ct. App. 766, 514 N.W.2d 356 (1994).
201. State v. Howe, 2 Neb. Ct. App. 766, 773, 774, 778, 514 N.W.2d 356, 362, 364

(1994).
202. Id. at 768, 514 N.W.2d at 359.
203. Id. In exchange for Howe's cooperation, the State promised that it would not

file any other charges against Howe based on information that the State currently had
or any other information received from Howe under the conditions of the agreement. Id.

204. Id.
205. Id. at 778, 514 N.W.2d at 364.
206. Id. at 773, 778, 514 N.W.2d at 362, 364.
207. Compare Howe, 2 Neb. Ct. App. at 773, 774, 514 N.W.2d at 362 (establishing

that an agreement was made between the State and Howe, and therefore concluding
that step one was met), with Wacker, 268 Neb. at 793, 795, 688 N.W.2d at 362, 363
(establishing that an agreement was made between the State and Wacker, and there-
fore concluding that step one was met).

208. Howe, 2 Neb. Ct. App. at 771, 514 N.W.2d at 361.
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a plea agreement, but was a cooperation agreement, because Howe
was not required to enter a guilty plea.20 9 In Wacker, the court deter-
mined Wacker and the State had entered into a cooperation agree-
ment because it was the only reasonable construction of the
statements between Wacker and Downing, and at no time was Wacker
ever required to enter a plea of guilty as part of the agreement. 2 10

Similar to Howe, the words "plea or plead" were not stipulated in any
part of the agreement in Wacker, which was the key requirement of a
plea agreement. 2 11 Therefore, because Wacker was not required to
plead guilty to any charge and there was no other conclusion from
Wacker and Downing's conversation, a cooperation agreement was en-
tered into between the State and Wacker, not a plea agreement. 2 12

Thus, the Wacker court correctly applied step one of the three-
part test to conclude Wacker and the State entered into an agree-
ment.2 13 Wacker and the State had entered into a cooperation agree-
ment because it was the only reasonable conclusion from Wacker and
Downing's conversation, and at no time was Wacker ever required to
enter a plea of guilty as part of the agreement.2 14 Therefore, step one
of the Howe test was met in Wacker.2 15

2. According to Rowe, the Wacker Court Correctly Applied Step
One of the Three-Part Test

In Rowe v. Griffin,2 16 the United States Court of Appeals for the
Eleventh Circuit adopted a three-part test to determine the enforce-
ability of a cooperation agreement and determined there was no credi-
ble evidence available that proved Rowe did not testify completely and
truthfully, and the district court correctly granted the order to perma-
nently enjoin the Alabama district attorney from further prosecution
of Rowe. 2 17 Step one of the Rowe test mandates an agreement was
made. 2 18 Specifically, with regard to step one of the test, the court
found at the time Rowe provided information to the State, Rowe had a

209. Id. at 773, 514 N.W.2d at 362.
210. Wacker, 268 Neb. at 794, 795, 688 N.W.2d at 363.
211. Compare Howe, 2 Neb. Ct. App. at 772, 773, 514 N.W.2d at 361, 362 (establish-

ing that a plea agreement was entered into because Howe was required to plead guilty
to a certain charge), with Wacker, 268 Neb. at 794, 688 N.W.2d at 363 (establishing that
Wacker was never required to plead guilty to any charge).

212. See supra notes 200-210 and accompanying text.
213. See supra notes 200-211 and accompanying text.
214. Wacker, 268 Neb. at 794, 795, 688 N.W.2d at 363.
215. See supra notes 200-213 and accompanying text.
216. 676 F.2d 524 (11th Cir. 1982).
217. Rowe v. Griffin, 676 F.2d 524, 525, 529 (11th Cir. 1982). The permanent in-

junction also prohibited further successors of the District Attorney's office from prose-
cuting Rowe. Rowe, 676 F.2d at 525.

218. Id. at 526 n.4, 527.
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reasonable belief that he would be given immunity from prosecu-
tion. 2 19 The court stated Rowe had established an agreement was
made with the State of Alabama's highest law enforcement officers in
which the officers promised Rowe immunity from prosecution for
Rowe's testimony.2 20 The court noted on at least one instance Rowe
met with FBI agents and the Attorney General and Assistant Attor-
ney General of Alabama to talk about the conditions Rowe would
agree to in order to testify, and an agreement was made. 2 2 1 From
these talks, a deal was entered into: in return for Rowe's testimony,
the government officials gave Rowe assurances of immunity from
prosecution. 22 2 The State did not specifically authorize the immunity
grant, but the highest officers had promised Rowe he would neither be
indicted, nor would he be prosecuted for his activities in the
murder.

2 23

Just as in Rowe, step one of both three-part tests was met in
Wacker when the court determined an agreement was made between
the State and Wacker. 2 24 In Rowe, Rowe was assured, as part of a
cooperation agreement, that he would neither be indicted, nor would
he be prosecuted for his activities in the murder in exchange for
Rowe's testimony. 22 5 The court in Rowe determined because Rowe
was given such assurance, Rowe had established an agreement was
entered into between Rowe and the state of Alabama's highest law
enforcement officers. 22 6 Similarly, in Wacker, Wacker was also given
assurance that he would only be charged with motor vehicle homicide
in exchange for his confession. 22 7 The court stated the only possible
explanation of the discussion between Wacker and Downing was that
Wacker controlled the outcome of what the State would charge
Wacker with and that the two parties had entered into a cooperation

219. Id. at 525.
220. Id. at 528.
221. Id. at 526. The State and federal officers gave Rowe assurances of immunity

from prosecution in exchange for his testimony. Id.
222. Id.
223. Id. The bargain's quid pro quo was that Rowe was literally the entire case for

the prosecution. Id.
224. Compare Rowe, 676 F.2d at 526, 527 (establishing that a deal was made, and

therefore step one of the test was met), with Wacker, 268 Neb. at 793, 795, 688 N.W.2d
at 362, 363 (establishing that an agreement was made, and therefore step one of the test
was met).

225. Rowe, 676 F.2d at 526.
226. Id. at 528.
227. Compare Rowe, 676 F.2d at 526 (establishing that in Rowe, the defendant was

given assurances of immunity from prosecution), with Wacker, 268 Neb. at 796, 688
N.W.2d at 364 (establishing that in Wacker, the defendant was promised he would not
be charged with manslaughter, but instead, would be charged with motor vehicle homi-
cide in exchange for the defendant's confession).
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agreement.2 28 Therefore, because Wacker was given assurance that
he would only be charged with motor vehicle homicide, similar to
Rowe being given assurance of immunity from prosecution, Wacker
and the State entered into an agreement. 22 9

The Wacker court correctly determined an agreement was made
between Wacker and the State.2 30 According to the court, the only
possible explanation of the conversation between Wacker and Down-
ing was that Wacker's actions controlled what charge the State was
going to press against him.23 1 For this reason, the court determined,
just as the Rowe court did, because of the assurance that Downing
gave Wacker, Wacker and the State entered into a cooperation
agreement.

2 3 2

Thus, because Wacker was similar to Rowe and Howe, in that
Wacker was given assurance that he would be charged with motor ve-
hicle homicide and was also not required to enter a plea of guilty, an
agreement was made between Wacker and the State.2 33 Wacker was
not required to plead guilty to any charge, and as such, a cooperation
agreement was entered into between the State and Wacker, and not a
plea agreement. 23 4 In addition, Wacker was given an assurance that
he would only be charged with motor vehicle homicide just as Rowe
was given assurance of immunity from prosecution. 23 5 The court
stated the only plausible explanation of the discussion between
Wacker and Downing was that Wacker controlled the outcome of what
the State would charge Wacker with and that the two parties had en-
tered into a cooperation agreement. 236 Therefore, the court was cor-
rect in determining that an agreement was made between the State
and Wacker. 23 7

228. Wacker, 268 Neb. at 794, 795, 688 N.W.2d at 363.

229. Compare Rowe, 676 F.2d at 526 (establishing that in Rowe, the defendant was
given assurances of immunity from prosecution), with Wacker, 268 Neb. at 795, 796, 688
N.W.2d at 364 (establishing that in Wacker, the defendant was promised he would not
be charged with manslaughter, but instead, would be charged with motor vehicle homi-
cide in exchange for his confession).

230. See supra notes 216-29 and accompanying text.
231. Wacker, 268 Neb. at 794, 795, 688 N.W.2d at 363.
232. Compare Rowe, 676 F.2d at 526 (establishing that in Rowe, the defendant was

given assurances of immunity from prosecution), with Wacker, 268 Neb. at 795, 796, 688
N.W.2d at 364 (establishing that in Wacker, the defendant was promised he would not
be charged with manslaughter, but instead, would be charged with motor vehicle homi-
cide in exchange for his confession).

233. See supra notes 200-31 and accompanying text.

234. See supra notes 200-11 and accompanying text.
235. See supra notes 216-28 and accompanying text.

236. Wacker, 268 Neb. at 794, 795, 688 N.W.2d at 363.
237. See supra notes 200-35 and accompanying text.
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B. STEP Two: WACKER PERFORMED His PART OF THE AGREEMENT

THAT HE PROMISED TO COMPLETE

In Wacker, the Supreme Court of Nebraska properly applied step
two of the Howe and Rowe tests to evaluate whether Wacker actually
performed his part of the agreement. 238 By applying step two of the
tests, that the defendant has performed his or her side of the agree-
ment, the court correctly decided Wacker had properly done every-
thing asked of him as part of the agreement. 23 9 In addition, Wacker's
part of the agreement, providing self-incriminating information to
Downing, was a pertinent part of the State's case against Wacker. 240

Had Wacker not confessed to being the driver of the car, the State
would not have had much of a case to convict Wacker. 24 1 Thus, the
court properly evaluated the meeting between Wacker and Downing
and correctly concluded Wacker met step two of the test and per-
formed what he promised to do under the agreement. 24 2

1. The Facts in Howe Support the Conclusion That Wacker
Completed His Part of the Agreement

In Howe, the Court of Appeals of Nebraska found the performance
requirements of the agreement between Howe and the State were sub-
stantially fulfilled for a reasonable amount of time and step two was
met.2 43 Step two of the test mandates the defendant fulfill whatever
requirement he or she promised to fulfill.2 44 The agreement in Howe
called for Howe to cooperate in the drug-related activities investiga-
tion, such as provide honest testimony and information, provide rele-
vant documents regarding criminal investigations, submit to a
polygraph test, and take part in other activities directed by the agents
that were in charge of the drug investigation. 24 5 The court stated
Howe's activities, which included giving the State Patrol a thorough
list of suspected drug dealers, placing twenty calls during the later
half of 1991 and early 1992 to the State Patrol, attempting and setting
up drug buys, wearing a "wire," being strip searched before and after
buys, and testifying more than once during the drug dealers' trials,
were sufficient to fulfill her obligations under the agreement. 2 46 The
court further determined these activities, which took place for about a

238. See infra notes 243-71 and accompanying text.
239. See infra notes 243-71 and accompanying text.
240. See infra notes 243-71 and accompanying text.
241. See infra notes 243-71 and accompanying text.
242. See infra notes 243-71 and accompanying text.
243. Howe, 2 Neb. Ct. App. at 766, 782, 514 N.W.2d at 356, 366.
244. Id. at 774, 514 N.W.2d at 362.
245. Id. at 768, 514 N.W.2d at 359.
246. Id. at 769, 782, 514 N.W.2d at 360, 366.
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year, were done within a reasonable time to consider the agreement
fulfilled.

2 47

Wacker is comparable to Howe because Wacker did exactly what
the State told him to do as part of the agreement, which was to confess
to being the driver of the truck and providing other incriminating in-
formation about the accident.2 48 Like Howe, Wacker also performed
each duty that was called for by the agreement. 24 9 Furthermore, the
self-incriminating information that Wacker provided to the State was
beneficial to the State's case against Wacker.2 50 Wacker provided the
State a confession to convict him, along with other details that were
important in figuring out what happened during the accident, just like
the activities Howe performed in helping the State Patrol apprehend
drug dealers in the county.25 1 Therefore, because of the similarities
between Wacker and Howe, the Supreme Court of Nebraska correctly
decided that Wacker fulfilled his end of the agreement.2 52

According to the reasoning in Howe, the Wacker court correctly
applied step two of the three-part test and found Wacker had per-
formed his part of the agreement between he and the State.2 53

Wacker, like Howe, performed exactly what was required of him by
the agreement by giving a confession and other pertinent information
to the State that assisted the State in its investigation. 25 4 Thus, step
two of the Howe test was fulfilled in Wacker.2 55

247. Id.
248. Compare Howe, 2 Neb. Ct. App. at 769, 774, 782, 514 N.W.2d at 360, 362, 366

(establishing the extended list of activities that Howe performed under the agreement
for the better half of a year, and which, therefore, met step two of the test), with Wacker,
268 Neb. at 795, 688 N.W.2d at 363 (establishing Wacker's confession that he was the
driver of the truck as well as other information such as confirmation that he was drink-
ing at the time of the accident constituted performance and therefore met step two of
the test).

249. Compare Howe, 2 Neb. Ct. App. at 769, 774, 782, 514 N.W.2d at 360, 362, 366
(establishing the extended list of activities that Howe performed under the agreement
for the better half of a year, and therefore met step two of the test), with Wacker, 268
Neb. at 795, 688 N.W.2d at 363 (establishing Wacker's confession that he was the driver
of the truck as well as other information such as confirmation that he was drinking at
the time of the accident constituted performance and therefore met step two of the test).

250. Wacker, 268 Neb. at 790, 791, 688 N.W.2d at 360, 361.
251. Compare Howe, 2 Neb. Ct. App. at 769, 514 N.W.2d at 360 (establishing the

importance of Howe's activities to the State Patrol's fight against the area drug dealers),
with Wacker, 268 Neb. at 796, 688 N.W.2d at 364 (establishing that Wacker's perform-
ance was pertinent to the State's case against Wacker).

252. See supra notes 243-50 and accompanying text.
253. See supra notes 243-51 and accompanying text.
254. See supra notes 243-51 and accompanying text.
255. See supra notes 243-51 and accompanying text.
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2. The Facts in Rowe Also Dictate a Determination That Wacker
Performed His Side of the Agreement

Similar to Howe, the Rowe court determined the record did not
contain any legitimate evidence that Rowe failed to testify truthfully
and fully during the state court proceedings or in any other way fail to
execute his part of the agreement. 25 6 The Rowe court applied step two
of the test and determined Rowe fulfilled his part of the agreement by
testifying in the Klansmen's trials. 25 7 The court stated the agreement
in Rowe called for Rowe to testify against the Klansmen that commit-
ted the murder of Liuzzo. 2 58 The court further determined this agree-
ment was fulfilled when Rowe testified at the murder trials and
revealed information and evidence about the murder that was directly
connected to the prosecution against Rowe. 25 9 The court noted the
State would not have profited from Rowe's assistance if Rowe had any
idea that he would then be later put on trial for the same murder
charges.

26 0

Wacker is comparable to Rowe because Wacker did exactly what
he agreed to do in the agreement, which was to admit being the driver
of the truck and provide other incriminating information about the
accident. 26 1 Just as in Rowe, Wacker carried out each obligation that
was required by the agreement. 26 2 Furthermore, the self-incriminat-
ing information that Wacker provided to the State was beneficial to
the State's case against Wacker.2 63 The information Wacker provided
gave the State a confession to convict Wacker, along with other details
that were important in figuring out what happened during the acci-
dent, similar to the testimony that Rowe provided to help the State

256. Compare Howe, 2 Neb. Ct. App. at 782, 514 N.W.2d at 366 (establishing that
Howe substantially fulfilled the performance requirements of the agreement), with
Rowe, 676 F.2d at 529 (establishing that Rowe substantially fulfilled his obligations
under the agreement).

257. Rowe, 676 F.2d at 527, 528, 529.
258. Id. at 526.
259. Id. at 527.
260. Id.
261. Compare Rowe, 676 F.2d at 527 (establishing the fact that Rowe testified

against the Klansmen as per the agreement between Rowe and the State met step two
of the test), with Wacker, 268 Neb. at 795, 688 N.W.2d at 363 (establishing Wacker's
confession that he was the driver of the truck as well as other information such as con-
firmation that he was drinking at the time of the accident constituted performance, and,
therefore met step two of the test).

262. Compare Rowe, 676 F.2d at 527 (establishing the fact that Rowe testified
against the Klansmen as per the agreement between Rowe and the State met step two
of the test), with Wacker, 268 Neb. at 795, 688 N.W.2d at 363 (establishing that
Wacker's confession that he was the driver of the truck as well as other information
such as confirmation that he was drinking at the time of the accident constituted per-
formance, and, therefore met step two of the test).

263. Wacker, 268 Neb. at 790, 791, 688 N.W.2d at 360, 361.
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convict the Klansmen. 264 Therefore, because of the similarities be-
tween Wacker and Rowe, the Supreme Court of Nebraska correctly de-
cided Wacker had fulfilled his end of the agreement.2 65

The Wacker court, according to Rowe, correctly applied step two of
the three-part test and determined that Wacker fulfilled his end of the
agreement between Wacker and the State.26 6 Like Rowe, Wacker met
step two by providing the State with a confession and other informa-
tion about the accident.2 67 Thus, step two of the Rowe test was ful-
filled in Wacker.2 6 s

According to the reasoning in both Rowe and Howe, the Supreme
Court of Nebraska correctly applied step two of the three-part test
that the defendant fulfill his or her side of the agreement. 26 9 Wacker
satisfied step two by confessing he was the driver of the truck, exactly
the information the State bargained for in the agreement.2 70 The in-
formation given by Wacker was exactly the same type of information
given by the defendants in Rowe and Howe.2 71 Thus, the court was
correct in deciding Wacker fulfilled his side of the agreement, meeting
the requirement of step tWo.

2 7 2

C. STEP THREE: WACKER FULFILLED BOTH STEP THREE OF THE TEST

IN HOWE AND STEP THREE OF THE TEST IN ROWE

In Wacker, the Supreme Court of Nebraska properly determined
the facts established Wacker met step three of the Howe test: in per-
forming the agreement the defendant acted to his or her detriment or
prejudice. 27 3 The court was correct in concluding Wacker detrimen-
tally relied on the agreement and acted to his prejudice in carrying out
the agreement. 27 4 The court properly recognized providing self-in-
criminating information, just as Wacker did, was a way to show a de-
fendant detrimentally relied on an agreement. 2 75 In addition, the
court correctly considered Wacker would probably not have given up
his constitutional liberty against self-incrimination had he known

264. Compare Rowe, 676 F.2d at 526 (establishing that Rowe's participation was
literally the prosecution's entire case), with Wacker, 268 Neb. at 796, 688 N.W.2d at 364
(establishing that Wacker's performance was pertinent to the State's case against
Wacker).

265. See supra notes 256-63 and accompanying text.
266. See supra notes 256-64 and accompanying text.
267. See supra notes 256-64 and accompanying text.
268. See supra notes 256-64 and accompanying text.
269. See supra notes 243-67 and accompanying text.
270. See supra notes 243-67 and accompanying text.
271. See supra notes 243-67 and accompanying text.
272. See supra notes 243-70 and accompanying text.
273. See infra notes 281-302 and accompanying text.
274. See infra notes 281-302 and accompanying text.
275. See infra notes 281-302 and accompanying text.

20051



CREIGHTON LAW REVIEW

that the State was going to welsh on the agreement. 2 76 Despite the
fact that the State did not use Wacker's confession against him at
trial, the court properly decided that suppression of Wacker's state-
ments was not a proper remedy and that remanding for a new trial in
which the State could not charge Wacker with manslaughter was the
proper remedy. 2 77 In determining Wacker met step three of the Howe
test, the court used the principles supplied by State ex rel. Fortner v.
Urbom2 78 to correctly determine Wacker detrimentally relied on the
agreement by giving self-incriminating information to the State.2 79

Had the court applied the Rowe test, it would have determined
Wacker also met step three of this test because Wacker assisted the
government in its investigation of the accident. 280

1. According to Urbom, the Court in Wacker Correctly Concluded
Step Three of the Test in Howe Was Met

In State ex rel. Fortner v. Urbom,28 1 the Supreme Court of Ne-
braska stated various activities that constitute detrimental reliance,
such as pleading guilty, providing evidence of criminal activities, self-
incrimination, and doing undercover work.282 In Urbom, the court de-
termined the claimant Fortner never subjected himself to any detri-
mental reliance. 28 3 The court reasoned because Fortner never
furnished additional information about the criminal action, Fortner
did not detrimentally rely on the agreement, and the respondents had
the right to decline carrying out the agreement.28 4 In addition, the
court determined Fortner had another adequate remedy, in which
Fortner could have filed a motion asking the district court to dismiss
the felony proceedings or enforce the agreement. 28 5 The court deter-
mined Fortner never entered a plea and instead agreed to a civil liabil-
ity settlement proposal. 28 6 Thus, because Fortner did not provide
additional information about the criminal activity and because he had
another adequate remedy available to him, the court determined Fort-
ner did not detrimentally rely on the agreement. 28 7

276. See infra notes 281-302 and accompanying text.
277. See infra notes 281-302 and accompanying text.
278. 211 Neb. 309, 318 N.W.2d 286 (1982).
279. Wacker, 268 Neb. at 795, 796, 688 N.W.2d at 364.
280. See infra notes 304-33 and accompanying text.
281. 211 Neb. 309, 318 N.W.2d 286 (1982).
282. State ex rel. Fortner v. Urbom, 211 Neb. 309, 312, 318 N.W.2d 286, 287 (1982).
283. Urbom, 211 Neb. at 313, 318 N.W.2d at 288.
284. Id. at 313, 318 N.W.2d at 288.
285. Id. at 311-12, 318 N.W.2d at 287.
286. Id. at 313, 318 N.W.2d at 288.
287. Id. at 311-12, 313, 318 N.W.2d at 287, 288.
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Wacker is distinguishable from Urbom when applying step three
of the Howe test because Wacker did detrimentally rely on the agree-
ment between him and the State. 288 Step three of the Howe test man-
dates the defendant, in performing his or her part of the agreement,
puts detrimental reliance on such agreement. 28 9 Wacker is distin-
guishable from Urbom on two grounds. 290

First, in Urbom, Fortner did not provide any additional informa-
tion regarding the criminal action.2 9 1 By not providing additional in-
formation, the court determined this was one of the main reasons why
Fortner did not subject himself to detrimental reliance. 2 92 Unlike
Fortner in Urbom, Wacker did detrimentally rely on his agreement
with the State.29 3 Wacker provided the State with not only a confes-
sion that he was the driver of the vehicle, but also additional informa-
tion about the accident. 29 4

Second, in Urbom, Fortner had another adequate remedy to try
and get the felony proceedings dismissed or the agreement en-
forced. 29 5 Fortner could have filed a motion to do so, but instead
agreed to a civil liability settlement proposal. 29 6 In contrast with
Fortner in Urbom, Wacker did not have another adequate remedy be-
sides enforcing the agreement between him and the State.2 9 7 The
court in Wacker considered suppression as an alternative remedy, but
quickly decided it was not an appropriate remedy because Wacker's
confession could have been used to impeach him if he testified during
the trial. 298 Therefore, because Wacker had provided additional infor-

288. Compare Urbom, 211 Neb. at 313, 318 N.W.2d at 288 (establishing that Fort-
ner had not subjected himself to any detrimental reliance), with Wacker, 268 Neb. at
796, 688 N.W.2d at 364 (establishing that Wacker detrimentally relied on the agree-
ment by providing self-incriminating information, which was considered detrimental
reliance).

289. Wacker, 268 Neb. at 793, 688 N.W.2d at 362.
290. See infra notes 291-98 and accompanying text.
291. Urbom, 211 Neb. at 313, 318 N.W.2d at 288.
292. Id. at 313, 318 N.W.2d at 288.
293. Compare Urbom, 211 Neb. at 313, 318 N.W.2d at 288 (establishing that Fort-

ner had not provided any additional information to constitute detrimental reliance),
with Wacker, 268 Neb. at 796, 688 N.W.2d at 364 (establishing that Wacker had per-
formed his part of the agreement, in detrimental reliance, when he confessed he was the
driver of the vehicle and provided additional information about the accident).

294. Wacker, 268 Neb. at 790, 688 N.W.2d at 360.
295. Urbom, 211 Neb. at 311-12, 318 N.W.2d at 287.
296. Id. at 311-12, 313, 318 N.W.2d at 287, 288.
297. Compare Urbom, 211 Neb. at 311-12, 318 N.W.2d at 287 (establishing that

Fortner had another adequate remedy to file a motion to the court to dismiss the pro-
ceedings or enforce the agreement), with Wacker, 268 Neb. at 796, 688 N.W.2d at 364
(establishing that suppression of Wacker's confession was not a proper alternative rem-
edy because Wacker could have still been impeached by his statements had he have
taken the stand during trial).

298. Wacker, 268 Neb. at 796, 688 N.W.2d at 364.
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mation about the accident and did not have an adequate, alternative
remedy besides enforcement of the agreement, the Supreme Court of
Nebraska correctly concluded Wacker detrimentally relied on the
agreement between him and the State.2 99

According to Urbom, the Wacker court correctly applied step three
of the three-part test in Howe and determined Wacker detrimentally
relied on his agreement with the State.30 0 Wacker, unlike Urbom,
provided the State with information about the criminal action-the
accident. 30 1 In addition, Wacker did not have another adequate rem-
edy besides enforcing the agreement between Wacker and the
State. 30 2 Thus, according to step three of the Howe test, Wacker detri-
mentally relied on the agreement. 30 3

2. If the Wacker Court Had Adopted the Test From Rowe, the
Court Would Have Correctly Concluded Step Three of the
Rowe Test Was Met

If the Supreme Court of Nebraska in Wacker had adopted the
three-part test from Rowe, the court would have also concluded
Wacker met the requirements of step three of the Rowe test.30 4 The
court would have decided Wacker assisted the State with the investi-
gation of the accident, just as the United States Court of Appeals for
the Eleventh Circuit required for step three in Rowe. 30 5 Despite the
State never using Wacker's confession at trial, Wacker complied with
the terms of the agreement, which would require the court to conclude
Wacker assisted the State with the investigation.30 6 Therefore, the
Supreme Court of Nebraska's decision in Wacker would have been the
same had the court adopted the three-part test in Rowe.3 07

In Rowe, the United States Court of Appeals for the Eleventh Cir-
cuit determined Rowe properly met step three of the Rowe test, in that
Rowe assisted and testified for the State pursuant to the agree-
ment. 30 8 The court noted Rowe relied on the agreement and testified
for the State in the Klansmen's murder trials.30 9 Previous to testify-
ing, Rowe had also reported the murder to the FBI the day after it
happened, explaining the nature of the murder and what had oc-

299. See supra notes 281-97 and accompanying text.
300. See supra notes 281-98 and accompanying text.
301. See supra notes 281-98 and accompanying text.
302. See supra notes 281-98 and accompanying text.
303. See supra notes 281-98 and accompanying text.
304. See infra notes 308-28 and accompanying text.
305. See infra notes 308-28 and accompanying text.
306. See infra notes 308-28 and accompanying text.
307. See infra notes 308-28 and accompanying text.
308. Rowe, 676 F.2d at 524, 527-28, 529.
309. Id. at 528.
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curred. 3 10 The court went on to note when a promise of immunity
from prosecution induces a defendant to detrimentally cooperate with
the government and relinquish his Fifth Amendment rights, due pro-
cess requires the prosecutor fulfill his promise. 3 11

In applying step three, the court determined Rowe made a prima
facie demonstration that he was assured immunity and that he ful-
filled in good faith the terms of the agreement. 3 12 For this reason, the
court found no basis to override the district court's determination that
Rowe had fulfilled his part of the agreement. 3 13 The court concluded
the record did not contain any legitimate evidence that Rowe failed to
testify truthfully and fully during the state court proceedings or in any
other way fail to execute his part of the agreement. 3 14 In addition, the
court held once Rowe's good faith compliance with the agreement's
terms was established, the State must fulfill its promise. 3 15 As such,
the court determined an attempt by the prosecutor to prosecute Rowe
was a bad faith prosecution, and Rowe had properly met the require-
ments of part three of the Rowe test. 3 16

Wacker complies with step three of the Rowe test, which states
that the defendant must, as part of the agreement, either assist in the
investigation or testify for the government. 3 1 7 In Rowe, the court con-
cluded the evidence showed Rowe testified fully and truthfully in the
proceedings and did not, in some different way, fail to fulfill his part of
the agreement. 3 18 The court determined Rowe's assistance in locating
evidence and identifying the Klansmen to the State would have never
been available if Rowe had any idea that he would be charged with the
same charges with which he was helping the State convict the
Klansmen.3 19 Like Rowe, Wacker also assisted the State in its inves-
tigation.3 20 Wacker provided the information the State wanted, a con-
fession that Wacker was the driver.3 2 1 In addition, Wacker provided

310. Id. at 525.
311. Id. at 528.
312. Id.
313. Id. at 529.
314. Id.
315. Id. at 528.
316. Id. at 527-28, 529.
317. See infra notes 318-29 and accompanying text.
318. Rowe, 676 F.2d at 529.
319. Id. at 527.
320. Compare Rowe, 676 F.2d at 525 (establishing that Rowe, as a paid FBI inform-

ant, reported Liuzzo's murder by the three Klansmen as well as assisted the FBI in its
investigation by helping locate evidence of the murder and identifying the three
Klansmen), with Wacker, 268 Neb. at 789-90, 688 N.W.2d at 360 (establishing that
Wacker admitted to being the driver of the truck as well as provided a few details of the
accident including how he was driving, addressed a few of Downing's theories concern-
ing how he may have lost control of the truck, and stated that he had been drinking).

321. Wacker, 268 Neb. at 789-90, 688 N.W.2d at 360.
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information about how he was driving, addressed various theories of
Downing's about how he lost control of the truck, and provided other
details of the accident. 3 22 Wacker also confessed that he had been
drinking at the time of the accident. 32 3 Thus, similar to Rowe's ac-
tions assisting the FBI to identify the Klansmen, locating evidence of
the murder, and testifying against the Klansmen at trial that aided
the State in its investigation, Wacker's actions also assisted the State
in its investigation of the accident, and therefore satisfied step three of
the Rowe test.3 24

If the court had adopted the Rowe test in Wacker, it would have
concluded step three of the test was fulfilled. 32 5 Wacker, like Rowe,
provided pertinent information to assist the State with its investiga-
tion.3 2 6 The State got exactly what it wanted out of the agreement, a
confession from Wacker that he was the driver of the truck during the
accident. 32 7 In addition, Wacker provided the State with information
about how he was driving, addressed various theories of Downing's
about how he lost control of the truck, and provided other details of
the accident.328 Had the Wacker court applied step three of the Rowe
test, the Wacker court would have properly concluded Wacker, pursu-
ant to the agreement, assisted the State with its investigation. 3 29

The Supreme Court of Nebraska properly concluded in Wacker
that all three steps of the Howe test were met.3 30 In addition, had the
court used the Rowe test to determine if the agreement was enforcea-
ble, the three steps of the Rowe test were also met.3 3 1 First, in
Wacker, the court properly concluded an agreement was made be-
tween the State and Wacker, which is evident when comparing the
facts of Wacker to Rowe, Howe, and Copple.33 2 Second, the court prop-
erly came to the conclusion that Wacker performed his obligations
under the agreement, which is apparent when comparing the facts of

322. Id. at 790, 688 N.W.2d at 360.
323. Id. Wacker also admitted that Chris, the passenger, had not been driving. Id.

at 788, 790, 688 N.W.2d at 359, 360.
324. See supra notes 304-22 and accompanying text.
325. See supra notes 304-23 and accompanying text.
326. Compare Rowe, 676 F.2d at 525 (establishing that Rowe, as a paid FBI inform-

ant, reported Liuzzo's murder by the three Klansmen as well as assisted the FBI in its
investigation by helping locate evidence of the murder and identifying the three
Klansmen), with Wacker, 268 Neb. at 790, 688 N.W.2d at 360 (establishing that Wacker
admitted to being the driver of the truck as well as provided a few details of the accident
including how he was driving, addressed a few of Downing's theories concerning how he
may have lost control of the truck, and stated that he had been drinking).

327. Wacker, 268 Neb. at 788, 789-90, 688 N.W.2d at 359, 360.
328. Id. at 788, 790, 688 N.W.2d at 359, 360.
329. See supra notes 304-27 and accompanying text.
330. See supra notes 200-15, 243-55, 281-303 and accompanying text.
331. See supra notes 216-32, 256-68, 304-29 and accompanying text.
332. See supra notes 195-237 and accompanying text.
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Wacker to the facts of Howe and Rowe. 3 3 3 Finally, the court correctly
determined Wacker detrimentally relied on the agreement between
him and the State and satisfied step three of the Howe test, as seen
when comparing Wacker to Urbom.3 3 4 Had the court adopted the test
in Rowe, it would have compared the facts in Wacker to Rowe and
found Wacker assisted in the investigation of the accident, therefore
meeting the requirements of step three of the Rowe test.3 35

CONCLUSION

In State v. Wacker,33 6 the Supreme Court of Nebraska determined
an agreement was made between Wacker and the State in which the
State promised to charge Wacker with motor vehicle homicide instead
of manslaughter in exchange for Wacker's cooperation and confes-
sion.33 7 Applying the three-step test from Howe, the court first deter-
mined an agreement was made between Wacker and the State
because there was no other explanation for the discussions between
Downing and Wacker other than the formation of an agreement. 338

The court then concluded Wacker performed his part of the agreement
by confessing he was the driver of the truck and providing other perti-
nent information about the accident. 33 9 Finally, the court determined
Wacker relied on the agreement to his detriment and prejudice. 340

The court reasoned Wacker had every reason to believe that by giving
information about the accident, he would only be charged with motor
vehicle homicide and not manslaughter. 34 1 It was for these reasons
the court enforced the cooperation agreement, vacated the conviction
of manslaughter, and remanded the case for a new trial where Wacker
could not be charged with manslaughter. 34 2

In Wacker, the Supreme Court of Nebraska correctly decided the
agreement between Wacker and the State was a cooperation agree-
ment that must have been enforced in order to ensure fair conduct. 34 3

First, step one of the Howe and Rowe tests, that an agreement was
made, was met because there was no other explanation for the state-
ments made by Downing to Wacker other than Wacker's actions con-
trolled what charges the State was going to press against him, and

333. See supra notes 238-72 and accompanying text.
334. See supra notes 281-303 and accompanying text.
335. See supra notes 304-29 and accompanying text.
336. 268 Neb. 787, 688 N.W.2d 357 (2004).
337. State v. Wacker, 268 Neb. 787, 796, 688 N.W.2d 357, 364 (2004).
338. Wacker, 268 Neb. at 793, 794, 688 N.W.2d at 362, 363.
339. Id. at 788, 795, 688 N.W.2d at 359, 363.
340. Id. at 795, 796, 688 N.W.2d at 364.
341. Id. at 796, 688 N.W.2d at 364.
342. Id.
343. See supra notes 195-335 and accompanying text.
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Wacker was not required to enter a plea.3 44 Step two of both tests,
requiring the defendant has performed his side of the agreement, was
also met in Wacker because Wacker did what was asked of him by
confessing he was the driver of the truck at the time of the accident
and providing other information about the accident. 34 5 Lastly, step
three of the Howe test, that the defendant relied to his or her prejudice
or detriment, was met because Wacker provided the State with self-
incriminating information. 3 46 In addition, had the Supreme Court of
Nebraska adopted the Rowe test, the third step of that test, that the
defendant helped with the investigation or testified for the govern-
ment pursuant to the agreement, would also have been met.3 4 7

Wacker assisted the State with its investigation by providing it with
self-incriminating information that essentially gave the State its
case. 348 By receiving such information from Wacker, the State got ex-
actly what it bargained for, which in turn must render the same con-
sideration for Wacker, to get exactly what Wacker bargained to
receive.

34 9

In Wacker, the Supreme Court of Nebraska solidified a standard
that permeates fundamental fairness among the parties to an agree-
ment. The test used in Wacker is a simple three-step test that is easy
for lower courts to apply and exemplifies proper governance of cooper-
ation agreements. By following such a test, courts continue to en-
hance the principle for enforcing cooperation agreements-to protect
the rights that arise under the Due Process Clause of the Fourteenth
Amendment.

Kyle Thousand-'07

344. See supra notes 195-237 and accompanying text.
345. See supra notes 238-72 and accompanying text.
346. See supra notes 281-303 and accompanying text; Wacker, 268 Neb. at 795, 688

N.W.2d at 364.
347. See supra notes 304-29 and accompanying text.
348. Wacker, 268 Neb. at 795-96, 688 N.W.2d at 363-64.
349. See supra notes 304-29 and accompanying text.
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