
BOERNER V. BROWN & WILLIAMSON TOBACCO
CO.: THE EIGHTH CIRCUIT MISAPPLIED THE

SECOND GORE GUIDEPOST TO ERRONEOUSLY
DECIDE A PUNITIVE DAMAGES AWARD

WAS EXCESSIVE

INTRODUCTION

Courts utilize procedural and substantive due process principles
when reviewing punitive damages awards.' Within the last decade,
the United States Supreme Court provided guidance for lower courts
employing substantive principles to review the size of such awards. 2

For instance, in BMW of North America, Inc. v. Gore,3 the Court
presented three guideposts to assist lower courts in identifying uncon-
stitutionally excessive punitive awards: 1) the degree of reprehensibil-
ity of the defendant's conduct, 2) the ratio of the punitive damages to
the compensatory damages awarded in the case, and 3) the disparity
between the punitive award and the civil penalties that may be im-
posed for similar conduct. 4 The Court has repeatedly indicated the
first Gore guidepost is the most important consideration when review-
ing the reasonableness of a punitive award.5 The Court has also an-
nounced several times its refusal to set a bright-line ratio as a
constitutional limit for punitive damages and has expressed the lack
of a "simple mathematical formula" for calculating a constitutionally
permissible ratio under the second Gore guidepost.6

In Boerner v. Brown & Williamson Tobacco CO.,7 the United
States Court of Appeals for the Eighth Circuit remitted a $15 million
punitive damages award, concluding the award was excessive when

1. JOHN E. NowAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAw § 10.6, at 383
(6th ed. 2000).

2. See NowAK & ROTUNDA § 10.6, at 386-88.
3. 517 U.S. 559 (1996).
4. BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 574 (1996).
5. See Gore, 517 U.S. at 575 (stating "Perhaps the most important indicium of the

reasonableness of a punitive damages award is the degree of reprehensibility of the
defendant's conduct"); State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 419
(2003), cert. denied, 125 S. Ct. 114 (2004) (quoting BMW of N. Am., Inc. v. Gore, 517
U.S. 559, 575 (1996)).

6. See Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 18 (1991) (stating "We need
not, and indeed we cannot, draw a mathematical bright line between the constitution-
ally acceptable and the constitutionally unacceptable that would fit every case'); TXO
Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 458 (1993) (quoting Pac. Mut. Life Ins.
Co. v. Haslip, 499 U.S. 1, 18 (1991)); Gore, 517 U.S. at 582-83 (quoting TXO Prod. Corp.
v. Alliance Res. Corp., 509 U.S. 443, 458 (1993)); State Farm, 538 U.S. at 424 (declining
to impose a bright-line ratio under the second Gore guidepost).

7. 394 F.3d 594 (8th Cir. 2005).
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compared to the $4.025 million compensatory damages award.8 In
Boerner, Mary Jane Boerner ("Mrs. Boerner") and Henry Boerner
("Mr. Boerner") brought suit against the Brown & Williamson Tobacco
Company ("B & W") after Mrs. Boerner developed lung cancer as a
result of nearly thirty-six years of smoking Pall Mall cigarettes, which
were manufactured by B & W's predecessor, American Tobacco Com-
pany ("American Tobacco"). 9 The suit alleged, in part, that the ciga-
rettes contained a design defect that caused Mrs. Boerner's cancer.10

After Mrs. Boerner passed away, the United States District Court for
the Eastern District of Arkansas, Western Division, awarded Mr.
Boerner compensatory damages of $4.025 million and punitive dam-
ages of $15 million on his design defect claim."1

On appeal by B & W, the Eighth Circuit reviewed the constitu-
tionality of the punitive damages award by applying the first two Gore
guideposts. 12 Under its first guidepost analysis, the Eighth Circuit
determined American Tobacco's sale of defective cigarettes was
"highly reprehensible."13 Despite this determination, the Eighth Cir-
cuit decided to remit the punitive award to $5 million under the sec-
ond guidepost because the court decided a ratio of punitive to
compensatory damages of "approximately 1:1 reached the limits of
due process in Boerner.14

This Note will first review the facts and holding of Boerner and
the rationale the Eighth Circuit employed to reach the conclusion that
the punitive award was excessive. 15 This Note will then provide a
summary of relevant Supreme Court and Eighth Circuit case law that
addressed the constitutionality of punitive awards. 16 Next, this Note
will show the Eighth Circuit erred when remitting the punitive dam-
ages award in Boerner to create an approximate 1:1 ratio. 17 This Note
will establish the following: 1) the Eighth Circuit correctly decided
American Tobacco's conduct was highly reprehensible because three
factors associated with reprehensible conduct were present in Boerner
and the decision was consistent with prior Eighth Circuit case law, 2)
the Eighth Circuit incorrectly decided a ratio of approximately 1:1 was
necessary under the second guidepost because the court misapplied a

8. Boerner v. Brown & Williamson Tobacco Co., 394 F.3d 594, 603 (8th Cir. 2005).
9. Boerner, 394 F.3d at 598.

10. Boerner v. Brown & Williamson Tobacco Co., 121 F. Supp. 2d 1252, 1253 (E.D.
Ark. 2000).

11. Boerner, 394 F.3d at 598.
12. Id. at 602-03.
13. Id. at 602.
14. Id. at 603.
15. See infra notes 21-93 and accompanying text.
16. See infra notes 94-296 and accompanying text.
17. See infra notes 297-553 and accompanying text.
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rule set forth by the Supreme Court in State Farm Mutual Automobile
Insurance Co. v. Campbelli8 and misconstrued prior Eighth Circuit
case law, and 3) the Eighth Circuit's flawed second guidepost analysis
did not outweigh the inherent strength of the first guidepost, which
supported the reasonableness of the punitive award. 19 Thus, this
Note will conclude the Eighth Circuit erred when it remitted the puni-
tive damages award in Boerner to create an approximate 1:1 ratio. 20

FACTS AND HOLDING

In 1945, fifteen-year-old Mary Jane Boerner ("Mrs. Boerner")
started smoking. 2 1 She smoked unfiltered Lucky Strike cigarettes for
approximately six months before switching to unfiltered Pall Mall cig-
arettes. 22 By 1948, Mrs. Boerner was allegedly addicted to smoking.2 3

She attempted to quit on multiple occasions and finally broke the
habit in 1981 through what she called "[an] intervention of God."2 4 In
1996, Mrs. Boerner was diagnosed with lung cancer.25 In addition to
undergoing three extensive surgeries, she received radiation treat-
ments and chemotherapy.2 6 Mrs. Boerner passed away in August
1999.27

Prior to her death, Mrs. Boerner and her husband, Henry Boerner
("Mr. Boerner"), filed suit against the Brown & Williamson Tobacco
Company ("B & W") in the United States District Court for the East-
ern District of Arkansas, Western Division, on June 19, 1998.28 B &
W's predecessor, the American Tobacco Company ("American To-
bacco"), was the manufacturer of Pall Mall cigarettes. 29 The Boerners'
suit included claims of 1) fraud and deceit, 2) negligent misrepresenta-
tion, 3) strict liability and negligence claims of design defect, and 4)

18. 538 U.S. 408 (2003), cert. denied, 125 S. Ct. 114 (2004).
19. See infra notes 297-553 and accompanying text.
20. See infra notes 297-553 and accompanying text.
21. Boerner v. Brown & Williamson Tobacco Co., 394 F.3d 594, 598 (8th Cir. 2005).
22. Brief for Appellant at 6, Boerner v. Brown & Williamson Tobacco Co., 394 F.3d

594 (8th Cir. 2005) (No. 03-3557). The American Tobacco Company manufactured both
of these brands. Boerner v. Brown & Williamson Tobacco Co., 126 F. Supp. 2d 1160,
1165 (E.D. Ark. 1999).

23. Boerner, 126 F. Supp. 2d at 1166.
24. Boerner v. Brown & Williamson Tobacco Co., 121 F. Supp. 2d 1252, 1254 (E.D.

Ark. 2000).
25. Boerner, 394 F.3d at 598.
26. Brief for Appellee at 1, Boerner v. Brown & Williamson Tobacco Co., 394 F.3d

594 (8th Cir. 2005) (No. 03-3557).
27. Boerner, 394 F.3d at 598.
28. Boerner, 126 F. Supp. 2d at 1163.
29. Boerner, 394 F.3d at 598. American Tobacco merged into B & W in 1995.

Boerner, 126 F. Supp. 2d at 1166.
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strict liability and negligence claims of failure to warn. 30 The
Boerners sought compensatory and punitive damages for Mrs.
Boerner's personal injuries and Mr. Boerner's loss of consortium.3 1 B
& W responded to the claims with a Motion for Summary Judgment. 32

On October 7, 1999, District Judge James M. Moody granted the mo-
tion on the fraud and deceit, negligent misrepresentation, and post-
1969 failure to warn claims. 33 The district court denied the motion on
the design defect and pre-1969 failure to warn claims. 34

After Mrs. Boerner's death, Mr. Boerner became administrator of
her estate.3 5 On October 28, 1999, Mr. Boerner filed an amended com-
plaint in the district court to include wrongful death and survivor
claims based on the theories in the original complaint.3 6 B & W again
moved for summary judgment and the district court granted the mo-
tion on the remaining failure to warn and design defect claims.3 7

30. Boerner, 121 F. Supp. 2d at 1253. Under Arkansas law, a plaintiff must prove
three factors in order to establish a design defect claim: that the condition of the product
was defective, that the product was unreasonably dangerous as a result of the defective
condition, and that the defect was a proximate cause of the injury. Boerner, 394 F.3d at
598.

31. Boerner v. Brown & Williamson Tobacco Co., 260 F.3d 837, 840 (2001). The
compensatory damages sought included economic damages of $212,950.80 for Mrs.
Boerner's medical bills. Brief for Appellant at 63 n.12, Boerner (No. 03-3557).

32. Boerner, 126 F. Supp. 2d at 1163. B & W argued it was entitled to summary
judgment for the strict liability and negligence claims because tobacco was not an "un-
reasonably dangerous" product. Id. at 1164. B & W also asserted Mrs. Boerner did not
rely on any representations made by B & W and, therefore, B & W was entitled to
summary judgment on the fraud claim. Id. Finally, B & W argued the post-1969 failure
to warn claims were preempted by the Federal Cigarette Labeling and Advertising Act
of 1965, as amended by the Public Health Cigarette Smoking Act of 1969 ("Labeling
Act"). Id.

33. Id. at 1171. The district court granted the motion on the post-1969 failure to
warn claims, reasoning the Labeling Act preempted these claims. Id. at 1170. The dis-
trict court's grant on the fraud claim was based on the court's decision that the Boerners
failed to prove Mrs. Boerner relied on the alleged misrepresentations. Id. at 1168-69.

34. Id. at 1171. The district court denied the motion on the design defect claim
because, according to the court, the question of whether the Pall Mall cigarettes were
unreasonably dangerous was a question of fact. Id. at 1168. The district court also
denied the motion on the pre-1969 failure to warn strict liability claim, reasoning the
question of whether stronger warnings would have helped Mrs. Boerner quit smoking
was a question for the jury to decide. Id. at 1167. Finally, the court denied the motion
on the pre-1969 failure to warn negligence claim because, according to the court, a ques-
tion existed regarding whether the alleged inadequate warnings were the proximate
cause of Mrs. Boerner's injuries or death. Id. at 1168.

35. Boerner, 121 F. Supp. 2d at 1253.
36. Id. at 1253.
37. Id. at 1253-54. The district court granted the motion on all failure to warn

claims because the court decided no reasonable jury could find further warnings would
have changed Mrs. Boerner's behavior. Id. at 1255. The court also granted the motion
on the design defect claim, reasoning Mr. Boerner had not presented sufficient evidence
that any design defect proximately caused Mrs. Boerner's injuries or death. Id.

[Vol. 39



2006] BOERNER v. BROWN & WILLIAMSON TOBACCO CO. 391

Mr. Boerner appealed the district court's decision to the United
States Court of Appeals for the Eighth Circuit, challenging the district
court's grant of B & W's motions for summary judgment.38 Judge
Roger L. Wollman, writing for the court, affirmed the district court's
grant of summary judgment for the post-1969 inadequate warning
claim, but reversed and remanded for trial the design defect and pre-
1969 inadequate warning claims. 39

After Mr. Boerner had finished presenting his case-in-chief on re-
mand, B & W filed a motion for judgment as a matter of law.40 The
district court denied the motion for the failure to warn claim but re-
served its decision on the design defect claim, stating it would reexam-
ine the motion later if necessary.4 1 The jury returned a verdict for B
& W on the pre-1969 failure to warn claim.4 2 However, the jury de-
cided Pall Mall cigarettes' defective condition proximately caused the
illness and ultimate death of Mrs. Boerner and the resulting injuries
to Mr. Boerner. 43 The jury awarded compensatory damages of $4.025
million and punitive damages of $15 million. 44 The district court then
granted B & W's motion for judgment as a matter of law with respect
to the punitive damages, but on reconsideration the court reinstated
the full $15 million award.45

B & W again appealed the district court's decision to the Eighth
Circuit.46 B & W challenged the district court's refusal to grant its
motions for judgment as a matter of law or new trial and contested the
district court's judgment awarding excessive punitive damages.4 7

With respect to the motions for judgment as matter of law and
new trial, B & W argued Mr. Boerner's evidence had not established a
defective condition specific to Pall Mall cigarettes, but instead had

38. Boerner, 260 F.3d at 841.
39. Id. at 849. With respect to the design defect claim, the Eighth Circuit reasoned

Dr. Allan Feingold's affidavit created a jury issue as to whether a defective design in the
Pall Mall cigarettes proximately caused Mrs. Boerner's injuries. Id. at 841, 848. In
regard to the pre-1969 failure to warn claim, the Eighth Circuit decided the district
court erred in holding that additional warnings would have been futile. Id. at 845. The
court decided the issue of the potential effect of additional warnings remained a ques-
tion of fact for the jury. Id at 846.

40. Boerner, 394 F.3d at 598.
41. Brief for Appellant at 2-3, Boerner (No. 03-3557); Boerner, 394 F.3d at 598.
42. Boerner, 394 F.3d at 598.
43. Id.
44. Id.
45. Id. According to B & W's appellant brief, the district court did not provide an

explanation for its decision to reinstate the $15 million punitive damages award. Brief
for Appellant at 4, Boerner (No. 03-3557).

46. Boerner, 394 F.3d at 598.
47. Brief for Appellant at i, Boerner (No. 03-3557); Boerner, 394 F.3d at 602. B &

W also raised an issue regarding four Surgeon General reports that B & W believed
were erroneously admitted as evidence. Brief for Appellant at 17, Boerner (No. 03-
3557).
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shown only the effects of cigarettes in general. 4 8 The Eighth Circuit
disagreed with this contention and concluded that the jury heard suf-
ficient evidence relating specifically to the Pall Mall brand to support
the jury's finding of a design defect. 49 Judge Wollman, again writing
for the court, noted the expert testimony presented at trial established
that the levels of carcinogenic tar in Pall Mall cigarettes exceeded
levels found in all other brands and that a reduction in the amount of
tar could have reduced smoking-related health risks.50 The court also
noted evidence that showed the filter technology in Pall Mall ciga-
rettes was ineffective and actually increased the level of tar taken into
the lungs. 5 1

With respect to the punitive damages award, B & W argued for
reversal based on the district court's refusal to instruct the jury as to
the evidence it could consider when calculating the award.5 2 The
court rejected this argument, reasoning that the district court prop-
erly instructed the jury.53

B & W also contended the punitive award should be reduced be-
cause the amount of $15 million was unconstitutionally excessive. 54 B
& W noted that the United States Supreme Court had established
three guideposts for courts to consider when reviewing the constitu-
tionality of punitive awards: "(1) the degree of reprehensibility of the
defendant's misconduct; (2) the disparity between the actual or poten-
tial harm suffered by the plaintiff and the punitive damages award;
and (3) the difference between the punitive damages awarded by the
jury and the civil penalties authorized or imposed in comparable
cases."

55

48. Boerner, 394 F.3d at 598. B & W also argued it was entitled to judgment as a
matter of law because federal law preempted a finding of design defect under state law.
Id. at 599.

49. Boerner, 394 F.3d at 598-99.
50. Id. at 599.
51. Id. In addition, Dr. Marvin Blinder's testimony established Mrs. Boerner was

addicted to the nicotine content of Pall Mall cigarettes and this was the cause of her
cancer. Id. Mrs. Boerner's physician, Dr. Peter Marvin, also testified that the effects of
cigarette smoke caused Mrs. Boerner's death. Id.

52. Brief for Appellant at 56, Boerner (No. 03-3557).
53. Boerner, 394 F.3d at 603-04. B & W further argued the punitive damages

award should be reversed because the evidence was insufficient to warrant such an
award. Brief for Appellant at 47, Boerner (No. 03-3557). The district court disagreed,
reasoning that a reasonable jury could have found the company acted with a conscious
disregard for the health of its consumers, thus justifying the district court's decision to
present the issue of punitive damages to the jury. Boerner, 394 F.3d at 601. B & W also
argued the district court should not have awarded punitive damages against B & W for
the conduct of American Tobacco, but the court rejected this argument. Brief for Appel-
lant at 50, Boerner (No. 03-3557); Boerner, 394 F.3d at 601-02.

54. Brief for Appellant at 60, Boerner (No. 03-3557).
55. Id. at 61 (quoting State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408,

418 (2003)).
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Under the first guidepost, B & W argued that Mr. Boerner failed
to present evidence demonstrating the reprehensibility of American
Tobacco's conduct. 5 6 Applying the second guidepost, B & W contended
the compensatory award of $4.025 million was substantial and, there-
fore, the punitive damages award should be capped at the amount of
the compensatory award.5 7 Under the final guidepost, B & W as-
serted that a possible civil penalty would likely be a maximum fine of
$10,000 and, therefore, the $15 million punitive damages award
greatly exceeded possible civil penalties. 58

Mr. Boerner countered by asserting that each of the guideposts
supported a finding that the $15 million award was not unconstitu-
tionally excessive.5 9 Mr. Boerner provided four assertions to establish
the reprehensibility of American Tobacco's conduct: 1) the conduct
caused physical harm ultimately ending in death, 2) it was a malice or
reckless disregard for consumer health and safety, 3) it involved re-
peated acts that spanned several decades, and 4) it involved deceit,
evidenced by the fact that American Tobacco attempted to suppress
scientific research and the fact that the company was aware of health
risks, yet claimed its cigarettes were not harmful.60 With regard to
the second guidepost, Mr. Boerner contended that the 4:1 ratio of pu-
nitive to compensatory damages did not exceed constitutional limita-
tions.6 1 Finally, Mr. Boerner asserted that possible civil penalties
would exceed the $10,000 suggested by B & W.6 2 Instead, Mr.
Boerner contended, the court could impose an injunction barring fu-
ture sales of the defective cigarettes, costing B & W millions of dollars
in lost sales.6 3 According to Mr. Boerner, this potential penalty indi-
cated the $15 million award was comparable to possible civil penalties
under the third guidepost.6 4

In addressing the parties' arguments, the Eighth Circuit applied
the first two Gore guideposts. 65 Under the first guidepost, the Eighth
Circuit decided the conduct of American Tobacco was "highly repre-
hensible" for several reasons: Pall Mall cigarettes contained substan-
tially higher levels of carcinogens than other types of cigarettes, the

56. Id. at 61-62.
57. Id. at 62-63. B & W based this argument on State Farm, in which the Supreme

Court recommended a possible ratio of 1:1 when the compensatory award was "substan-
tial." Id. at 62.

58. Id. at 63-64.
59. Brief for Appellee at 59, Boerner (No. 03-3557).
60. Id. at 60-65.
61. Id. at 65.
62. Id. at 66.
63. Id. (citations omitted).
64. Id. at 66.
65. Boerner, 394 F.3d at 602-03.
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company repeatedly sold its defective product for a period of several
years even though it had knowledge its cigarettes were dangerous to
its consumers' health, the company misled consumers about the
health-related consequences of smoking, and Mrs. Boerner's "most
painful, lingering death" was directly related to the acts of the
company.66

Despite its determination that American Tobacco's conduct was
reprehensible, the Eighth Circuit decided a review of the second
guidepost rendered the punitive damages award unconstitutionally
excessive. 67 The court based this decision on the case of State Farm
Mutual Automobile Insurance Co. v. Campbell,68 in which the United
States Supreme Court stated due process requires a lesser ratio, per-
haps even 1:1, between punitive and compensatory damages when the
compensatory damages are "substantial."69 The Eighth Circuit de-
scribed the $4.025 million compensatory award in Boerner as substan-
tial and decided a ratio of "approximately 1:1" was necessary to
comport with due process. 70

The Eighth Circuit also reasoned that its own precedent sup-
ported the conclusion that a low ratio was necessary in the instant
case. 71 For instance, the Eighth Circuit referred to Williams v.
ConAgra Poultry Co.,72 in which the court remitted the punitive dam-
ages to create a 1:1 ratio when the compensatory award was
$600,000.73 Also, the Eighth Circuit acknowledged that in a previous
case, Eden Electrical, Ltd. v. Amana Co.,74 it affirmed a punitive dam-
ages award yielding a ratio of 4.5:1.75 According to the court, there
was evidence in Eden that the defendant had intended to destroy the
plaintiffs business. 76 The Eighth Circuit distinguished the instant
case, reasoning that although American Tobacco's acts demonstrated
an indifference to the health and safety of consumers, nothing in the
evidence suggested the company intended to victimize its
consumers.

7 7

Finally, the Eighth Circuit concluded the punitive damages
award should be remitted to $5 million, thereby approximating a 1:1

66. Id. at 602-03.
67. Id. at 603.
68. 538 U.S. 408, 123 S. Ct. 1513 (2003), cert. denied, 125 S. Ct. 114 (2004).
69. Boerner, 394 F.3d at 603 (quoting State Farm Mut. Auto. Ins. Co. v. Campbell,

538 U.S. 408, 425 (2003)).
70. Id. at 603.
71. Id.
72. 378 F.3d 790 (8th Cir. 2004).
73. Boerner, 394 F.3d at 603.
74. 370 F.3d 824 (8th Cir. 2004), cert. denied, 125 S. Ct. 1332 (2005).
75. Boerner, 394 F.3d at 603.
76. Id. at 603.
77. Id.
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ratio in order to meet the requirements of due process. 78 As a result,
the Eighth Circuit affirmed the district court's opinion on the condi-
tion that Mr. Boerner accept a remittitur judgment, reducing the pu-
nitive award to $5 million. 79

Judge Kermit E. Bye concurred in affirming the district court's
judgment subject to Mr. Boerner's acceptance of a remittitur; however,
he wrote separately because he based his decision on different reason-
ing than that of the majority.8 0 Judge Bye disagreed with the major-
ity's analysis that the punitive damages award was excessive.8 1

According to Judge Bye, the majority should not have concluded the
award was excessive when the Eighth Circuit previously upheld a
4.5:1 ratio in Eden.8 2 First, Judge Bye disagreed with the court's use
of intent to victimize as a distinction between the two cases.8 3 Judge
Bye stated the harm in Eden was purely economical, whereas Boerner
involved personal injury that ultimately resulted in death.8 4 Judge
Bye suggested this consequence outweighed any consideration of the
fact that American Tobacco's intent to harm may not have been as
great as the defendant's intent in Eden.8 5

Judge Bye provided a second argument comparing the reprehen-
sibility of the defendants' conduct in Boerner and Eden.86 Judge Bye
listed five factors that the Supreme Court had previously provided for
lower courts examining the reprehensibility of a defendant's conduct:

1) whether it caused physical rather than economic harm; 2)
whether it evinced an indifference to or a reckless disregard
of the health or safety of others; 3) whether its target was
financially vulnerable; 4) whether it involved repeated ac-
tions rather than an isolated incident; and 5) whether its
harm resulted from intentional malice, trickery or deceit,
rather than mere accident.8 7

Judge Bye noted that in Eden, the Eighth Circuit's decision that the
defendant's conduct was reprehensible was based only on the presence
of intentional malice.8 8 However, according to Judge Bye, of the five
factors, several were present in Boerner: physical injury and death,
disregard for the health and safety of American Tobacco's consumers,

78. Id.
79. Id. at 604.
80. Id. (Bye, J., concurring).
81. Id. at 604, 605 (Bye, J., concurring).
82. Id. (Bye, J., concurring).
83. Id. at 604-05 (Bye, J., concurring).
84. Id. at 605 (Bye, J., concurring).
85. Id. (Bye, J., concurring).
86. Id. (Bye, J., concurring).
87. Id. at 605 (Bye, J., concurring) (citing State Farm Mut. Auto. Ins. Co. v. Camp-

bell, 538 U.S. 408, 419 (2003)).
88. Id. at 605 (Bye, J., concurring).
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repeated wrongful conduct over the span of several decades, and cal-
culated deceit.8 9 Judge Bye determined the presence of these several
factors suggested there was no reasonable basis for concluding the
award was excessive when the Eighth Circuit previously affirmed the
award in Eden, when only one factor was present. 90

Despite the fact that Judge Bye disagreed with the majority's dis-
tinction of Eden, he agreed with the decision to remit the award.9 1

Judge Bye reasoned B & W was correct in asserting that the district
court erred when instructing the jury, an assertion the majority had
previously rejected.9 2 In light of this error, Judge Bye agreed the pu-
nitive damages award should be remitted to $5 million.9 3

BACKGROUND

A. PERTINENT UNITED STATES SUPREME COURT DECISIONS

REGARDING EXCESSIVE PUNITIVE DAMAGES AWARDS

1. BMW of North America, Inc. v. Gore: The Supreme Court Set
Forth Guideposts for Reviewing Punitive Damages
Awards

In BMW of North America, Inc. v. Gore,9 4 the United States Su-
preme Court established three "guideposts" for courts to consider
when reviewing the constitutionality of a punitive damages award.9 5

In Gore, Dr. Ira Gore, Jr. ("Dr. Gore"), the owner of a BMW sports
sedan, sued BMW of North America ("BMW") in the Alabama Circuit
Court, Jefferson County. 96 Nine months after purchasing his BMW
sedan, Dr. Gore discovered his car had been repainted prior to sale.9 7

Dr. Gore's lawsuit alleged BMW suppressed a material fact when it
failed to notify the dealer that his car had been repainted.98

89. Id. (Bye, J., concurring).
90. Id. (Bye, J., concurring).
91. Id. at 605-06 (Bye, J., concurring).
92. Id. at 606 (Bye, J., concurring).
93. Id. at 607 (Bye, J., concurring).
94. 517 U.S. 559 (1996).
95. BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 574-75 (1996).
96. Gore, 517 U.S. at 563. Dr. Gore included the Birmingham dealership and Ger-

man manufacturer as defendants. Id. at 563 n.2.
97. Id. at 563 n.1.
98. Id. at 563. BMW explained during the trial it had a nationwide company pol-

icy for vehicles damaged during manufacturing or transportation. Id. If a car was dam-
aged at the time of manufacture or transportation and the cost of repair was below a
certain percentage of the car's retail price, the company's policy was to sell the car as
new without disclosure of the repair. Id. at 563-64. BMW had not informed the Bir-
mingham dealer of the damage and repair of Dr. Gore's vehicle because the cost of re-
pair was less than the policy's cutoff percentage. Id. at 564.
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During the trial, Dr. Gore presented evidence that BMW had sold
nearly one thousand repaired cars as new, without disclosing the fact
that they had been repainted.9 9 Fourteen of those sales occurred in
Alabama.1 0 0 Dr. Gore argued the damage to each vehicle was nearly
$4,000 and a punitive damages award of $4 million would adequately
punish BMW for the nearly one thousand nondisclosures. 10 1

The jury ruled in favor of Dr. Gore and awarded him $4,000 in
compensatory damages and $4 million in punitive damages. 10 2 After
the trial, BMW filed a motion in the circuit court to set aside the puni-
tive award. 10 3 BMW argued its disclosure policy comported with the
disclosure laws of nearly twenty-five states and, as a result, the jury
should not have considered the company's conduct in those states
when calculating the punitive damages.' 0 4 Trial Judge Wayne Thorn
decided the award was not excessive and, consequently, denied
BMW's motion.' 0 5

BMW appealed the decision of the circuit court to the Supreme
Court of Alabama, arguing the punitive damages award was unconsti-
tutionally excessive.' 0 6 Chief Justice Ernest Clayton "Sonny" Horn-
sby, writing for the court, refused to find the award unconstitutionally
excessive. 10 7 The court nevertheless remitted the punitive damages
award to $2 million after deciding the jury should not have considered
BMW's out-of-state conduct when calculating the award.' 0 8 BMW
filed a petition for a writ of certiorari with the United States Supreme
Court, and the Court granted certiorari to help clarify the standard for
identifying unconstitutionally excessive punitive damages awards. 10 9

The United States Supreme Court reversed and remanded the Al-
abama Supreme Court's decision, concluding the $2 million punitive
damages award was grossly excessive. 1 10 Justice John Paul Stevens,
writing for the majority, described the constitutional issues that

99. Id.
100. Id.
101. Id.
102. Id. at 565.
103. Id.
104. Id.
105. Id. at 566.
106. Id.
107. Id.
108. Id. at 567. The court based its review of the excessiveness of the award on

factors it established in Green Oil Co. v. Hornsby, 539 So. 2d 218 (Ala. 1989). Id. at 566.
After remitting the award to $2 million, the court stated it did not rely on BMW's con-
duct in other states when reaching the amount, but rather considered prior Alabama
cases and cases from other jurisdictions in which punitive damages were awarded for
misrepresentations of vehicle conditions. Id. at 567 (citations omitted).

109. Id. at 568 (citations omitted).
110. Id. at 574-75, 586.
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courts must consider when reviewing punitive awards."' First, the
majority explained punitive damages are appropriate when used to
further legitimate state interests, such as punishing defendants for
unlawful conduct and deterring such conduct in the future.1 12 The
Court also described the flexibility States have in establishing levels
for punitive damages, explaining such awards only violate the Due
Process Clause of the Fourteenth Amendment when they are grossly
excessive relative to the interests of the State. 11 3 According to the
Court, the excessiveness of the award should be considered in light of
the interests of citizens within the state, rather than those of individu-
als nationwide. 114 After the Court limited the scope of the $2 million
award to the interests of the citizens within Alabama, it decided the
award was grossly excessive for the reasons described below. 115

The Court declared that in order for a punitive damages award to
comport with constitutional requirements, the defendant must have
received not only adequate notice of the conduct that would warrant
punishment, but also notice of the potential size of the resulting pen-
alty.1 16 The Court established three guideposts to assist courts in de-
ciding whether the defendant received the necessary notice: "[1)] the
degree of reprehensibility of the [defendant's conduct]; [2)] the dispar-
ity between the harm or potential harm suffered by [the plaintiff] and
his punitive damages award; [3)] the difference between this remedy
and the civil penalties authorized or imposed in comparable cases." 1 17

After setting forth the three guideposts, the majority considered
each one in light of the facts present in Gore.1 18 The Court first ex-
amined the reprehensibility guidepost stating this was possibly the
"most important indicium of the reasonableness of a punitive damages
award."1 19 The Court noted early cases in which it stated the size of a
punitive award should correspond to the enormity of the defendant's

111. Id. at 568-85.
112. Id. at 568 (citations omitted).
113. Id.
114. Id. at 574. Justice Stevens explained allowing States to punish a tortfeasor for

lawful out-of-state conduct that had no impact on residents within the state would in-
fringe on the sovereignty enjoyed by the individual States. Id. at 572. Instead, the
Court reasoned, States must limit punitive damages to punish only for conduct that
affected citizens of the respective state. Id. at 574. The Court noted, however, that
courts could consider out-of-state conduct when assessing the reprehensibility of the
defendant's conduct. Id. at 574 n.21. The Court declined to address whether it would be
improper for a State to assess punitive damages for unlawful conduct in another state.
Id. at 573 n.20.

115. Id. at 574.
116. Id.
117. Id. at 574-75.
118. Id. at 575-85.
119. Id. at 575.
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offense. 120 According to the Court, some wrongful acts were more
blameworthy than others.1 2 1 For instance, the Court acknowledged
that certain aggravating factors corresponded to particularly repre-
hensible conduct: violence, trickery and deceit, intentional malice or
false statements, indifference to the health and safety of others,
targeting financially vulnerable victims, and repetitive misconduct. 122

The Court determined none of the factors were present in Gore and,
consequently, decided BMWs conduct was not so reprehensible as to
justify a $2 million punitive award. 12 3

The Supreme Court next addressed the second guidepost, the ra-
tio between the punitive award and the actual harm to the plain-
tiff.1 24 The Court stated it repeatedly "rejected the notion that the
constitutional line is marked by a simple mathematical formula." 125

The Court noted it previously refused to establish a bright-line ratio
that would apply to every case. 12 6 Finally, the Court added that the
ratio in the majority of cases did not exceed constitutional limitations
and, as a result, the second guidepost often did not justify remitti-
tur. 12 7 However, the majority decided the "breathtaking" 500:1 ratio
in Gore "raise[d] a suspicious judicial eyebrow." 128

Applying the third guidepost, the Court compared the $2 million
award to the possible civil and criminal sanctions for acts similar to
BMW's conduct.1 2 9 The Court reasoned the $2 million award greatly
exceeded the $2000 maximum civil penalty Alabama courts could im-
pose for a violation of the Deceptive Trade Practices Act.'3 0 Similarly,
the Court noted the maximum penalty in other states ranged from
$5000 to $10,000.131 The Court decided these comparatively low civil
sanctions did not provide BMW with adequate notice that it may be
subjected to a multimillion dollar punitive damages award. 132

After considering each of the guideposts in turn, the Court deter-
mined BMW's conduct did not justify the $2 million punitive

120. Id. at 575 (quoting Day v. Woodworth, 14 L.Ed. 181 (1851)).
121. Id. at 575.
122. Id. at 576-79 (citations omitted).
123. Id. at 580. The Court noted omitting a material fact was not as reprehensible

as intentionally making a false statement. Id.
124. Id. (citations omitted).
125. Id. at 582.
126. Id. at 583 (quoting Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 18 (1991)).
127. Id. at 583.
128. Id. (quoting TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 481 (1993)

(O'Connor, J., dissenting)).
129. Id. at 583-84.
130. Id.
131. Id. at 584.
132. Id.



CREIGHTON LAW REVIEW

award. 13 3 The United States Supreme Court remanded the case to
the Supreme Court of Alabama and directed the court to make the
decision of whether to proceed with a new trial or make an indepen-
dent determination of the proper size for the award.' 3 4

Justice Stephen G. Breyer, joined by Justice Sandra Day
O'Connor and Justice David Hackett Souter, concurred with the ma-
jority's opinion.13 5 Justice Breyer explained the Court usually gave a
strong presumption of validity to punitive judgments and described
why that presumption was overcome in Gore.13 6

Justice Antonin Scalia, joined by Justice Clarence Thomas, dis-
sented, reasoning in part that the Fourteenth Amendment Due Pro-
cess Clause did not offer a defendant protection from an excessive
punitive damages award, but simply offered a defendant the procedu-
ral opportunity to challenge the reasonableness of such an award.13 7

Justice Scalia also stated the guideposts would provide little guidance
to courts. 138 Justice Ruth Bader Ginsburg, joined by Chief Justice
William H. Rehnquist, also dissented, reasoning that by reviewing the
punitive award, the Court "unnecessarily and unwisely" entered into
the legal domain traditionally reserved to the States. 139

2. State Farm Mutual Automobile Insurance Co. v. Campbell: The
Supreme Court Provided Further Guidance for Reviewing
Punitive Damages Awards

In State Farm Mutual Automobile Insurance Co. v. Campbell,140

the United States Supreme Court again provided a due process analy-
sis for a punitive damages award. 14 1 After an analysis using the Gore
guideposts, the Court decided a $145 million punitive award was ex-
cessive because the lower court had awarded a "substantial" $1 mil-
lion compensatory award. 142 In State Farm, automobile insurance
policyholders Curtis and Inez Campbell ("Campbells") sued their in-

133. Id. at 585.
134. Id. at 586.
135. Id. at 586-98 (Breyer, J., concurring).
136. Id. at 586-87 (Breyer, J., concurring). Justice Breyer stated a constitutional

concern existed in cases in which courts "depriv[e citizens of life, liberty, or property,
through the application, not of the law and legal processes, but of arbitrary coercion."
Id. at 587 (Breyer, J., concurring) (citations omitted). Justice Breyer reasoned that in
reaching its decision, the Alabama Supreme Court applied legal standards that did not
sufficiently protect BMW from arbitrary results. Id. at 588 (Breyer, J., concurring).

137. Id. at 599 (Scalia, J., dissenting) (citations omitted).
138. Id. at 605 (Scalia, J., dissenting).
139. Id. at 607 (Ginsburg, J., dissenting).
140. 538 U.S. 408 (2003), cert. denied, 125 S. Ct. 114 (2004).
141. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 416-29 (2003), cert.

denied, 125 S. Ct. 114 (2004).
142. State Farm, 538 U.S. at 429.
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surance company, State Farm Mutual Automobile Insurance Com-
pany ("State Farm"), in the Third Judicial District Court of Salt Lake
County, State of Utah.' 4 3 The Campbells asserted claims of fraud,
bad faith, and intentional infliction of emotional distress.1 44

In 1981, Mr. Campbell's unsafe driving caused a traffic accident
that killed the driver of another vehicle, Todd Ospital ("Ospital"), and
left the driver of a third vehicle, Robert G. Slusher ("Slusher"), perma-
nently disabled. 145 Ospital's estate and Slusher brought suit against
Mr. Campbell in the First Judicial District Court of Cache County,
State of Utah.14 6 Ospital's estate and Slusher offered to settle for
$50,000, the Campbells' policy limit of $25,000 per claimant, but State
Farm refused the offers.14 7 Instead, State Farm proceeded to trial,
telling the Campbells "their assets were safe, that they had no liabil-
ity for the accident, that [State Farm] would represent their interests,
and that they did not need to procure separate counsel." 148

The jury ultimately assigned 100% fault to Mr. Campbell and
awarded damages of $185,849, which exceeded the $50,000 offered
settlement by $135,849.149 State Farm initially refused to pay this
difference, at which point Mr. Campbell hired his own attorney to ap-
peal the judgment to the Utah Supreme Court.150 In the meantime,
Ospital's estate, Slusher, and the Campbells made an independent
agreement: Ospital's estate and Slusher would not collect on the judg-
ment if the Campbells would bring a bad faith action against State
Farm and give ninety percent of any judgment against the company to
Ospital's estate and Slusher.15 1

After the Supreme Court of Utah denied Mr. Campbell's appeal,
State Farm paid the $185,849 judgment, including the $135,849 por-
tion that exceeded the policy limit.152 However, the Campbells pro-
ceeded with their action against State Farm in the Third District
Court, which included claims of bad faith, fraud, and intentional in-
fliction of emotional distress.153 State Farm moved for summary judg-
ment, which Trial Judge William B. Bohling granted because the

143. Id. at 413, 414.
144. Id. at 414.
145. Id. at 412, 413.
146. Id. at 413.
147. Id.
148. Id. (quoting Campbell v. State Farm Mut. Auto. Ins. Co., 65 P.3d 1134, 1142

(Utah 2001)).
149. Id. at 413.
150. Id. at 413, 414. In refusing to pay the excess amount, State Farm told the

Campbells they "may want to put for sale signs on [their] property." Id. at 413 (quoting
Campbell v. State Farm Mut. Auto. Ins. Co., 65 P.3d 1134, 1142 (Utah 2001)).

151. Id. at 413-14.
152. Id. at 414.
153. Id.
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company had ultimately paid the entire verdict in the previous
case.15 4 The Campbells appealed the Third District Court's decision
to grant the motion for summary judgment to the Utah Court of Ap-
peals, which reversed and remanded the case.15 5

On remand, the Third District Court bifurcated the trial and the
two phases were tried before separate juries. 156 Jurors in the first
phase decided the substantial possibility of an excess verdict rendered
State Farm's refusal to settle unreasonable. 15 7 The second phase of
the trial focused on the Campbells' fraud and intentional infliction of
emotional distress claims. 15 s

In the second phase of the trial, Judge Bohling entered a judg-
ment for the Campbells that included a $1 million compensatory
award and a $25 million punitive award. 159 During this phase, State
Farm filed a motion to exclude evidence relating to the company's out-
of-state conduct, which the trial court denied. 160 The Campbells then
provided evidence of a national scheme, known as the "Performance,
Planning and Review" ("PP & R") policy, in which State Farm limited
claim payments in an effort to reach financial goals. 16 1 Much of the
evidence the jury heard pertaining to the PP & R policy involved con-
duct outside of Utah and acts unrelated to third-party automobile in-
surance claims. 162 The jury returned a verdict for the Campbells,
awarding $2.6 million for compensatory damages and $145 million for
punitive damages, but the Third District Court later reduced the
awards to $1 million and $25 million respectively. 163

Both parties appealed the decision of the trial court to the Utah
Supreme Court. 16 4 The Utah Supreme Court reinstated the $145 mil-
lion punitive damages award, deciding the amount was not exces-

154. Id.
155. Campbell v. State Farm Mut. Auto. Ins. Co., 840 P.2d 130, 132 (Utah Ct. App.

1992).
156. State Farm, 538 U.S. at 414. Prior to bifurcating the trial, the Third District

Court denied State Farm's motion in limine to bar evidence of unrelated conduct that
occurred out-of-state. Id.

157. Id.
158. Id.
159. Id. at 415.
160. Id. at 414.
161. Id. at 415 (quoting Campbell v. State Farm Mut. Auto. Ins. Co., 65 P.3d 1134,

1143 (Utah 2001)).
162. Id. at 415. The court allowed evidence relating to State Farm's nationwide

fraudulent practices in order to help the court determine whether State Farm's conduct
towards the Campbells was intentional and sufficiently reprehensible to warrant puni-
tive damages. Id. (quoting Campbell v. State Farm Mut. Auto. Ins. Co., 65 P.3d 1134,
1143 (Utah 2001)).

163. Id. at 415.
164. Id.
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sive.165 The court's analysis employed the three Gore guideposts. 16 6

First, Justice Christine M. Durham, writing for the court, decided
State Farm's conduct was reprehensible based on the significant evi-
dence relating to the PP & R policy.1 6 7 Next, the court reasoned the
circumstances of the case justified the 145:1 ratio between the puni-
tive and compensatory awards. 168 Lastly, the court noted potential
civil and criminal penalties against State Farm could have resulted in
imprisonment, a $10,000 fine for each fraudulent act, and a suspen-
sion of the company's Utah business license. 1 69 The court reasoned
that, in comparison, the $145 million punitive damages award was not
excessive. 170 State Farm filed a petition for a writ of certiorari with
the United States Supreme Court, which granted certiorari to review
the constitutionality of the punitive damages award. 17 1

The United States Supreme Court reversed the Utah Supreme
Court's judgment and remanded the case for further proceedings, de-
ciding the punitive damages award was unreasonable and that it irra-
tionally and arbitrarily deprived State Farm of its property. 172

Justice Anthony Kennedy, writing for the majority, explained that the
Court created the Gore guideposts to assist lower courts in avoiding
the arbitrary deprivations of property often associated with punitive
damages awards. 1 73 The majority then applied the Gore guideposts to
the facts of State Farm.17 4

The Court began with the reprehensibility guidepost, again
describing the guidepost as the "most important indicium of the rea-
sonableness of a punitive damages award." 175 Justice Kennedy cre-
ated a list of the factors the Gore Court had used for identifying
reprehensible conduct:

whether: [1)] the harm caused was physical as opposed to eco-
nomic; [2)] the tortious conduct evinced an indifference to or a

165. Id. at 415, 416.
166. Id. at 415.
167. Id.
168. Id. at 415-16. The Utah Supreme Court based this decision on the "massive

wealth" of State Farm and its position that State Farm would probably only be pun-
ished in "one out of every 50,000 cases." Id. at 415 (quoting Campbell v. State Farm
Mut. Auto. Ins. Co., 65 P.3d 1134, 1153 (Utah 2001)).

169. Id. at 416 (citing Campbell v. State Farm Mut. Auto. Ins. Co., 65 P.3d 1134,
1154-55 (Utah 2001)).

170. Id.
171. Id.
172. Id. at 429.
173. Id. at 417, 418.
174. Id. at 419-28. The three guideposts include 1) the reprehensibility of the defen-

dant's conduct, 2) the ratio of punitive to compensatory damages, and 3) the disparity
between the punitive damages and possible civil penalties for similar conduct. Id. at
418 (citations omitted).

175. Id. at 419 (quoting BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 575 (1996)).
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reckless disregard of the health and safety of others; [3)] the
target of the conduct had financial vulnerability; [4)] the con-
duct involved repeated actions or was an isolated incident;
and [5)] the harm was the result of intentional malice, trick-
ery, or deceit, or mere accident. 17 6

After describing the general principles relating to the reprehensi-
bility guidepost, the majority focused on the Utah Supreme Court's
consideration of State Farm's unrelated out-of-state conduct. 1 77 Jus-
tice Kennedy criticized the Utah Supreme Court for its use of such
evidence in the calculation of punitive damages. 178 The majority ex-
plained a court could consider out-of-state conduct as evidence for the
deliberateness and culpability of the defendant's tortious actions
within the state, but the conduct must somehow relate to the specific
injury of the plaintiff.17 9 The Court identified a number of examples
in which the Utah Supreme Court considered evidence unrelated to
State Farm's conduct toward the Campbells and unrelated to third-
party lawsuits.18 0 The Court decided only the evidence of the harm to
the Campbells should have been considered in calculating the punitive
damages because the other evidence was not similar enough to the
conduct that injured the Campbells.' 8s Consequently, the Court de-
cided the evidence did not establish State Farm was a "recidivist." 8 2

The Court opined that, although State Farm's conduct justified a pu-
nitive damages award, an amount less than $145 million could have
served the State's interests in punishing State Farm and deterring
similar conduct in the future. 18 3

The Court next examined the second Gore guidepost.18 4 The ma-
jority explained, citing Gore, that it was reluctant to set a firm consti-
tutional limit on the ratio between a punitive and compensatory
award.' 8 5 The Court noted that ratios comporting with due process
were typically single-digit, as opposed to larger ratios, such as 500:1 in
Gore and 145:1 in State Farm.'8 6 The Court added that some situa-

176. Id. at 419 (citations omitted).
177. Id. at 419-24.
178. Id. at 422. According to Justice Kennedy, the Utah Supreme Court used the

case as a way to expose and punish State Farm for its acts nationwide. Id. at 420.
179. Id. at 422. The Court noted a defendant should receive punishment for conduct

relating to the plaintiffs injuries, "not for being an unsavory individual or business."
Id. at 423.

180. Id. at 424 (citations omitted). For instance, the Utah Supreme Court examined
the impact State Farm's policies had on its employees. Id.

181. Id. at 424.
182. Id. at 423.
183. Id. at 419-20.
184. Id. at 424-28.
185. Id. at 424 (citations omitted).
186. Id. at 425. However, Justice Kennedy also explained certain circumstances

may justify a higher ratio, such as when "the monetary value of noneconomic harm
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tions specifically required a small ratio: "When compensatory dam-
ages are substantial, then a lesser ratio, perhaps only equal to
compensatory damages, can reach the outermost limit of the due pro-
cess guarantee."1 8 7 According to the majority, the specific facts relat-
ing to the plaintiffs injuries and the defendant's conduct would
ultimately determine the precise award.18 8

Applying this analysis, the Court decided the 145:1 ratio was un-
reasonable.18 9 Justice Kennedy viewed the $1 million compensatory
award as substantial because it was awarded to compensate the
Campbells for eighteen months of emotional distress. 190 In support of
its determination that the award was substantial, the majority
pointed out the Campbells' harm was not physical, but rather
stemmed from an economic transaction. 19 1 The Court also noted
State Farm ultimately paid the full judgment prior to the Campbells
filing suit, so the Campbells' economic injuries lasted only for the year
and a half in which the company refused to pay the judgment.1 92

Furthermore, Justice Kennedy reasoned the compensatory award
likely contained a punitive component. 19 3 The Court explained that
in cases like State Farm, involving damages for emotional distress
such as outrage and humiliation, the compensatory award typically
contained a punitive element that would be duplicated if the court also
imposed a large punitive award. 19 4 The majority decided the punitive
award should have been an amount at or near that of the compensa-
tory award because the substantial compensatory award contained a
punitive element. 19 5

Finally, the Court provided a relatively short discussion of the
third Gore guidepost. 196 The majority stated conduct similar to State
Farm's actions against the Campbells could have rendered a possible
civil sanction of a $10,000 fine. 19 7 The Court reasoned the $145 mil-

might have been difficult to determine." Id. (quoting BMW of N. Am., Inc. v. Gore, 517
U.S. 559, 582 (1996)).

187. Id. at 425.
188. Id.
189. Id. at 429.
190. Id. at 426.
191. Id.
192. Id.
193. Id.
194. Id. The Court reasoned much of the Campbells' distress was a result of humili-

ation and outrage stemming from State Farm's conduct towards them. Id.
195. Id. at 429. The majority rejected the Utah Supreme Court's reliance on State

Farm's 'massive wealth" and the alleged infrequency of cases in which the company
would be punished. Id. at 427.

196. Id. at 428.
197. Id.
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lion punitive award dwarfed the $10,000 sanction. 198 As a result, the
Court decided the third guidepost did not justify the $145 million
award. 199

Based on its application of the three Gore guideposts, the Court
decided the $145 million punitive award was unreasonable. 200 The
majority declared the large award irrationally and arbitrarily de-
prived State Farm of its property. 20 1 The Court reversed the Utah
Supreme Court's judgment and remanded the case for a calculation of
the punitive award consistent with the Court's opinion.20 2

Justice Scalia dissented, providing the reasoning set forth in his
Gore dissent: he maintained that the Fourteenth Amendment Due
Process Clause did not substantively protect defendants from exces-
sive punitive awards.20 3 Justice Thomas also dissented, agreeing
with Justice Scalia that the Constitution did not impose limitations
for the size of punitive awards.20 4 Finally, Justice Ginsburg provided
a dissenting opinion based on the analysis she set forth in her Gore
dissent. 20 5 She again stated her opinion that the Court improperly
entered territory traditionally reserved to the States when it reviewed
punitive damages awards. 20 6

B. PERTINENT EIGHTH CIRCUIT DECISIONS REGARDING EXCESSIVE
PUNITIVE DAMAGES AWARDS

1. Eden Electrical, Ltd. v. Amana Co.: The Eighth Circuit Upheld
a Punitive Award Yielding a 4.5:1 Ratio to the
Compensatory Damages

In Eden Electrical, Ltd. v. Amana Co.,207 the United States Court
of Appeals for the Eighth Circuit upheld a $10 million punitive dam-
ages award, which was over four and a half times greater than the

198. Id. Justice Kennedy also explained the Utah Supreme Court should not have
considered the possibility of imprisonment or the potential suspension of State Farm's
business license because those penalties were based on the nationwide scheme involv-
ing unrelated out-of-state conduct. Id.

199. Id.
200. Id. at 429.
201. Id.
202. Id.
203. Id. (Scalia, J., dissenting). Justice Scalia also stated that because he did not

agree with the Gore jurisprudence, he did not feel compelled to adhere to the principle of
stare decisis. Id. (Scalia, J., dissenting).

204. Id. (Thomas, J., dissenting) (citations omitted).
205. Id. at 431 (Ginsburg, J., dissenting).
206. Id. (Ginsburg, J., dissenting) (quoting BMW of N. Am., Inc. v. Gore, 517 U.S.

559, 612 (1996) (Ginsburg, J., dissenting)).
207. 370 F.3d 824 (8th Cir. 2004), reh'g denied, 2004 U.S. App. LEXIS 19031 (8th

Cir. Sept. 9, 2004), cert. denied, 125 S. Ct. 1322 (2005).
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$2.1 million compensatory damages award in the case. 20 8 In Eden,
Eden Electrical, Ltd. ("Eden") sued Amana Company, L.P. ("Amana")
in the United States District Court for the Northern District of
Iowa. 20 9 Eden alleged Amana committed fraud when it terminated a
distributorship agreement between Eden and Amana seventy-seven
days after the parties signed the agreement. 2 10

Eden and Amana made an agreement whereby Eden was to be-
come the exclusive Israeli distributor for Amana appliances. 2 1 1 How-
ever, after Amana signed the agreement, it did not cease selling
appliances to other entities in Israel and indicated to other companies
that it was still seeking a long-term Israeli distributor. 2 12 Eden sued
Amana when Amana terminated the contract seventy-seven days af-
ter the parties signed the agreement. 2 13 The jury found in favor of
Eden with a $2.1 million compensatory award and a $17.875 million
punitive award.2 14 Judge Garnett Thomas Eisele reduced the puni-
tive damages award to $10 million. 2 15

Amana appealed the decision of the district court to the Eighth
Circuit, arguing the $10 million punitive damages award violated
Iowa law and due process. 216 Eden cross-appealed, contending the
district court improperly reduced the punitive damages award. 2 17

The Eighth Circuit affirmed the district court's opinion, deciding the
$10 million punitive damages award was proper in light of Amana's
egregious conduct, but that an award larger than $10 million would
violate due process.218

Judge Roger L. Wollman, writing for the court, provided a general
overview of the Gore guideposts before addressing the reprehensibility
of Amana's conduct. 2 19 The Eighth Circuit began the reprehensibility

208. Eden Elec., Ltd. v. Amana Co., 370 F.3d 824, 828, 829 (8th Cir. 2004), reh'g
denied, 2004 U.S. App. LEXIS 19031 (8th Cir. Sept. 9, 2004), cert. denied, 125 S. Ct.
1322 (2005).

209. Eden, 370 F.3d at 826 n.1.
210. Id. at 826.
211. Id.
212. Id. at 827.
213. Id. Amana did not provide Eden with an explanation for the termination. Id.
214. Id. at 826.
215. Id.
216. Id. Amana also challenged many of the district court's jury instructions. Id.

The Eighth Circuit decided the district court had not erred in presenting the instruc-
tions. Id. at 827.

217. Id. at 826.
218. Id. at 828, 829.
219. Id. at 828. The three guideposts included 1) the reprehensibility of the defen-

dant's conduct, 2) the ratio of punitive to compensatory damages, and 3) the disparity
between the punitive damages and possible civil penalties for similar conduct. Id. (cita-
tions omitted). Judge Wollman explained the Iowa Supreme Court used the same anal-
ysis for due process review of punitive damages awards as the United States Supreme



CREIGHTON LAW REVIEW

analysis by describing the acts that led the district court to decide
Amana's conduct involved "intentional malice, trickery, [and] de-
ceit."2 20 First, the court noted the company's conduct was not acciden-
tal.2 2 1 Instead, the court explained, the company contacted Eden,
offering the exclusive distributorship in an effort to sell $2.4 million
worth of inventory the company referred to as "junk."22 2 The court
observed that Amana sought out Eden because Eden had the neces-
sary cash available. 22 3 The court added that some of Amana's agents
claimed they would "f* * *" and "kill" Eden once Amana had the $2.4
million from the company. 2 24 Judge Wollman opined that Amana had
"maliciously victimize[d]" Eden.2 25 The Eighth Circuit also noted the
district court decided that Amana's conduct put the case at the high
end of the reprehensibility spectrum for economic harm cases. 226

Next, the Eighth Circuit examined the ratio of punitive damages
to compensatory damages. 2 27 After citing that the State Farm Court
had suggested a punitive award at or near the compensatory award,
Judge Wollman acknowledged that the $2.1 million compensatory
award was significant. 228 However, the court justified the 4.5:1 ratio
on the basis that Amana's conduct was an "extraordinarily reprehen-
sible scheme to defraud."2 29

Finally, the Eighth Circuit addressed Eden's cross-appeal in
which Eden contended the district court should not have reduced the
jury's $17.875 million punitive damages award. 230 Judge Wollman
stated even though the case involved malice, trickery, and deceit, the
injury was economic rather than physical and Amana's conduct did
not involve repeated acts or multiple victims. 2 3 1 Furthermore, accord-
ing to the court, Amana did not act with an indifference to the health

Court, and therefore the Eighth Circuit would simply use the United States Supreme
Court's approach. Id. at 827-28 (citations omitted).

220. Id. at 828 (quoting D. Ct. Order of April 21, 2003 (footnote omitted)). The rep-
rehensibility analysis corresponded to the first Gore guidepost. See Gore, 517 U.S. at
574-75 (stating the first guidepost was the degree of reprehensibility of the defendant's
conduct).

221. Eden, 370 F.3d at 828.
222. Id. Amana executives referred to the plan as the "Eden project." Id.
223. Id.
224. Id. at 829.
225. Id. at 828.
226. Id. (quoting D. Ct. Order of April 21, 2003 (footnote omitted)).
227. Id. at 828-29. The ratio analysis corresponded to the second Gore guidepost.

See Gore, 517 U.S. at 574-75 (stating the second guidepost was the ratio of punitive to
compensatory damages).

228. Eden, 370 F.3d at 828-29.
229. Id. at 829.
230. Id. at 826, 829.
231. Id. at 829 (citations omitted).
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of others.2 32 Based on these findings, the court reasoned an award
larger than $10 million would exceed the constitutional limitations set
forth in Gore and State Farm.

2 3 3

2. Williams v. ConAgra Poultry Co.: The Eighth Circuit Remitted a
$6 Million Punitive Award when the Compensatory
Damages were $600,000

The Eighth Circuit examined the constitutionality of a punitive
damages award in Williams v. ConAgra Poultry Co.,234 in which the
court concluded the award of approximately $6 million was unconsti-
tutionally excessive.2 3 5 In Williams, George Williams ("'Williams")
sued his former employer, ConAgra Poultry Company ("ConAgra"), in
the United States District Court for the Western District of Arkan-
sas.2 36 Williams, an African-American, alleged ConAgra racially dis-
criminated against him in terminating his employment and subjected
him to harassment by creating a hostile work environment. 23 7 Ac-
cording to Williams, the harassment caused him exhaustion and led to
hostility and impatience with his family, which negatively affected his
family relationships.2 38 Williams brought his claims under the Ar-
kansas Civil Rights Act, Title VII of the Civil Rights Act of 1964 ("Title
VII"), and 42 U.S.C. § 1981.239 The jury returned a verdict in favor of
Williams on both claims and awarded him nearly $928,000 in compen-
satory damages and over $6 million in punitive damages for the termi-
nation claim. 240 The jury also awarded him over $1 million in
compensatory damages and over $6 million in punitive damages for
the hostile work environment claim.2 4 1 After ConAgra moved to remit
the damages, the district court reduced the awards for the termination
claim to just over $173,000 in compensatory damages and $500,000
for punitive damages.2 4 2 The court also remitted the compensatory
award for the hostile work environment claim to $600,000 but left the
$6 million punitive award in place. 243

232. Id. (citations omitted).
233. Id. at 829.
234. 378 F.3d 790 (8th Cir. 2004).
235. Williams v. ConAgra Poultry Co., 378 F.3d 790, 793, 796 (8th Cir. 2004).
236. Williams, 378 F.3d at 792, 793.
237. Id. at 792. ConAgra claimed it fired Williams because of a fight between him

and a co-worker. Id. at 793.
238. Id. at 795.
239. Id. at 793.
240. Id.
241. Id.
242. Id. ConAgra also moved to set aside the verdicts, but the district court refused

to do so. Id.
243. Id.
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ConAgra appealed the district court's decision to the Eighth Cir-
cuit, arguing the punitive damages award of over $6 million for the
hostile work environment claim violated due process. 24 4 The Eighth
Circuit reversed in part and remanded the district court's decision re-
lating to the punitive award, holding that the award violated due pro-
cess. 24 5 Judge Morris Sheppard Arnold provided three reasons for the
Eighth Circuit's decision: first, the district court should not have con-
sidered conduct unrelated to Williams's claim when upholding the pu-
nitive damages award; second, the punitive damages award exceeded
comparable civil sanctions; and, finally, the ratio of punitive to com-
pensatory damages significantly exceeded that which the Supreme
Court previously suggested for comporting with due process. 24 6

The Eighth Circuit began its analysis by considering the repre-
hensibility of ConAgra's conduct. 24 7 Judge Arnold noted courts could
consider the recidivistic nature of a defendant's conduct when review-
ing a punitive award because it may justify a larger penalty; however,
the court explained this conduct must be related to the conduct that
harmed the plaintiff.248 The Eighth Circuit reasoned the district
court should not have relied on all the evidence Williams presented to
establish recidivism for the harassment claim because parts of the evi-
dence were not similar enough to Williams's alleged harassment.24 9

Instead, the Eighth Circuit narrowed the evidence to prior conduct
similar to the conduct Williams alleged: black employees did not have
the same privileges as white employees, white employees had longer
breaks than black employees, and racist language was used through-
out the company. 2 50 After narrowing the evidence, the Eighth Circuit

244. Id. at 796.
245. Id. at 799. ConAgra also argued the district court erred when it allowed cer-

tain evidence at trial regarding ConAgra's alleged acts of discrimination unknown to
Williams. Id. at 793-94. The Eighth Circuit decided this evidence had probative value
because it helped establish the motives of people in managerial positions. Id. at 794.
Therefore, the court decided the district court had not erred in admitting the evidence.
Id. Next, ConAgra argued Williams's harassment claim failed as a matter of law. Id.
The Eighth Circuit determined there was sufficient evidence for a jury to find Williams
was subjected to harassment. Id. at 796. Finally, ConAgra asserted the district court
improperly allowed the jury to consider punitive damages on both claims. Id. The
Eighth Circuit reasoned the evidence adequately met the standard for awarding puni-
tive damages in cases involving employment discrimination. Id.

246. Id. at 796, 798.
247. Id. at 796 (citations omitted). The Eighth Circuit's reprehensibility analysis

corresponded to the first Gore guidepost. See Gore, 517 U.S. at 574-75 (indicating the
first guidepost involved the reprehensibility of the defendant's conduct).

248. Williams, 378 F.3d at 797 (quoting State Farm Mut. Auto. Ins. Co. v. Campbell,
538 U.S. 408, 423 (2003)).

249. Id. at 797. This included treatment to other employees involving forms of dis-
crimination unknown to Williams. Id. at 797-98.

250. Id. at 798.

[Vol. 39



2006] BOERNER v. BROWN & WILLIAMSON TOBACCO CO. 411

decided ConAgra's conduct was not as reprehensible as the district
court described. 2 5 1

The Eighth Circuit next discussed the difference between the pu-
nitive damages award and the potential civil penalties in similar
cases. 25 2 The court reasoned the awards were likely granted under
§ 1981 and the most comparable civil sanction was a penalty for a har-
assment claim under Title VII.2 53 The court stated under Title VII,
total damages were capped at $300,000.254 Judge Arnold opined the
Title VII cap provided notice to parties of an approximate penalty they
could anticipate for reprehensible conduct.2 5 5 The court recognized
the $6 million punitive award exceeded the Title VII cap by a factor of
more than twenty, which raised a question of constitutionality. 2 56

Finally, the Eighth Circuit considered the ratio of punitive to com-
pensatory damages. 2 5 7 The court stressed its position that such a ra-
tio does not have express numerical limits, but also noted that a ratio
exceeding single digits may reach the limit of due process. 2 58 The
Eighth Circuit then stated, "in the absence of extremely reprehensible
conduct against the plaintiff ... awards in excess of ten-to-one cannot
stand."2 59 According to the court, ConAgra's conduct was not suffi-
ciently egregious to warrant an abnormally large punitive damages
award. 260 In addition, the Eighth Circuit opined the $600,000 com-
pensatory award was a large amount of money and, consequently, the
State Farm Court's rule regarding "lesser ratios" for cases involving
substantial compensatory awards required a smaller ratio in Wil-
liams.2 6 1 Based on these factors, the Eighth Circuit decided the ratio
of more than 10:1 exceeded due process limits. 26 2 As such, the court

251. Id.

252. Id. The Eighth Circuit's analysis of the disparity between the punitive award
and potential civil sanctions corresponded to the third Gore guidepost. See Gore, 517
U.S. at 574-57 (explaining the third guidepost involved the difference between the puni-
tive award and potential civil penalties in similar cases).

253. Williams, 378 F.3d at 793, 798.
254. Id. at 798.
255. Id. Judge Arnold explained courts should not rely solely on this figure when

analyzing punitive awards under § 1981 because Congress explicitly capped the dam-
ages for Title VII but implicitly decided not to limit damages for § 1981 cases. Id.

256. Id.
257. Id. at 798-99. The Eighth Circuit's review of the ratio corresponded to the sec-

ond Gore guidepost. See Gore, 517 U.S. at 574-75 (stating the second guidepost ex-
amined the ratio of punitive to compensatory damages).

258. Williams, 798 F.3d at 798-99 (citations omitted).
259. Id. at 799.
260. Id.

261. Id.
262. Id.
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remitted the punitive damages award for Williams's hostile work envi-
ronment claim to $600,000.263

3. Stogsdill v. Healthmark Partners, L.L.C.: The Eighth Circuit
Remitted a $5 Million Punitive Award When the
Compensatory Damages Were $500,000

The Eighth Circuit reviewed a punitive damages award in Stog-
sdill v. Healthmark Partners, L.L.C.,264 in which the court concluded
a $5 million punitive award violated due process because it was
grossly excessive.2 65 In Stogsdill, the administrators of a patient's es-
tate ("Stogsdill's estate") sued the owners of a nursing home
("Healthmark") in the United States District Court for the Western
District of Arkansas after the patient, Artie Mae Stogsdill ("Stog-
sdill"), died as a result of inadequate care by the nurses at the
facility.

26 6

Stogsdill's admitting physician had notified the staff at the nurs-
ing home that Stogsdill was prone to constipation and gave the staff
orders for treating Stogsdill. 2 67 At one point, Stogsdill became consti-
pated and the condition continued for a period of eight days. 2 68 Dur-
ing that period, her husband and daughter-in-law asked the nursing
staff numerous times to contact Stogsdill's physician, Dr. Lowell Ver-
een ("Dr. Vereen"), regarding her condition.26 9 The nurses refused to
contact Dr. Vereen and only sporadically administered treatment to
relieve the constipation. 2 70 On the ninth day, Stogsdill's husband
found her slumped over in her room.2 7 1 She was taken to the hospital,
where doctors discovered she was in septic shock, suffering from a per-
forated bowel. 272 Stogsdill underwent three surgeries but died seven-
teen days later as the result of complications from the perforated
bowel.

2 7 3

The district court entered a judgment for Stogsdill's estate,
awarding $500,000 in compensatory damages and $5 million in puni-
tive damages. 2 74 Healthmark appealed the district court's decision to

263. Id. The Eighth Circuit remanded the case for entry of a judgment consistent
with the Eighth Circuit's opinion. Id.

264. 377 F.3d 827 (8th Cir. 2004).
265. Stogsdill v. Healthmark Partners, L.L.C., 377 F.3d 827, 829, 834 (8th Cir.

2004).
266. Stogsdill, 377 F.3d at 829, 831.
267. Id. at 830.
268. Id.
269. Id. at 831.
270. Id.
271. Id. at 830.
272. Id.
273. Id.
274. Id. at 829.
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the Eighth Circuit, arguing the $5 million award was grossly exces-
sive and violative of the company's due process guarantees. 2 7 5 The
Eighth Circuit affirmed the district court's judgment on the condition
Stogsdill's estate accept a remittitur of the punitive damages award in
the amount of $2 million.2 76

Chief Judge James B. Loken, writing for the court, began with an
examination of the first Gore guidepost, the reprehensibility of
Healthmark's conduct. 2 77 Chief Judge Loken noted the nurses failed
to contact Dr. Vereen despite the fact that the nursing home standard
of care required a staff member to notify a resident's physician when-
ever the resident's condition changed significantly. 278 The Eighth
Circuit also recognized evidence that the nurses had a practice of care-
lessly and sometimes fraudulently charting the condition of re-
sidents.2 79 Furthermore, according to the Eighth Circuit, the nurse's
"conscious indifference" to the change in Stogsdill's condition resulted
in physical injury, not merely economic harm, and ultimately led to
her death.28 0 Based on this evidence, the court viewed the degree of
reprehensibility as "substantial."28 1

Chief Judge Loken noted that in spite of the substantial reprehen-
sibility, several factors indicated the award was conscience-shocking
under Arkansas law and violated due process. 2 82 First, Chief Judge
Loken opined the evidence did not indicate the nurses acted with "in-
tentional malice, trickery, or deceit."28 3 Moreover, the court reasoned
that in reaching the $5 million amount for the punitive award, the
jury may have focused on evidence that was irrelevant to the nurses'
conduct towards Stogsdill.2 84 In addition, the court noted Stogsdill's
estate urged the jury to award punitive damages to punish the owners
of the company, rather than to blame the nurses for their conduct. 28 5

275. Id. at 831. Healthmark also appealed the district court's denial of the com-
pany's motion for judgment as a matter of law on the issue of whether punitive damages
were warranted. Id. at 829, 831. The Eighth Circuit affirmed the district court's denial,
deciding the evidence warranted a punitive damages award. Id. at 831.

276. Id. at 834.
277. Id. at 832-33.
278. Id. at 831, 832.
279. Id. at 832.
280. Id.
281. Id.
282. Id. at 832-33. Under Arkansas law, a punitive award must be reduced if the

damages are "so large as to shock the conscience of the court, or if it is clear that the
jury was influenced by passion or prejudice." Id. at 831 (quoting Harold McLaughlin
Reliable Truck Brokers, Inc. v. Cox, 922 S.W.2d 327, 334 (Ark. 1996)).

283. Id. at 832 (quoting State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408,
419 (2003)).

284. Id. at 832. For example, the evidence included the general conditions at the
nursing home. Id.

285. Id. at 832.
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Finally, the court added that the $5 million punitive award exceeded
Healthmark's $597,000 net worth by a factor of eight. 28 6 Considering
these issues, the Eighth Circuit decided the reprehensibility of the
nurses' conduct justified a substantial punitive award, but an award
eight times greater than the company's net worth was grossly exces-
sive and conscience-shocking.

28 7

Chief Judge Loken next reviewed the second Gore guidepost, the
ratio between the punitive and compensatory awards. 28 8 The court
explained when a compensatory award is substantial, a lesser ratio
may be appropriate. 28 9 According to the Eighth Circuit, the $500,000
compensatory award was substantial. 290 The court decided the sub-
stantial compensatory award placed constitutional limitations at a 4:1
ratio when paired with the fact that the punitive award was eight
times greater than the company's net worth.29 1

Finally, the Eighth Circuit examined the third Gore guidepost,
the comparison between the punitive award and potential civil or
criminal penalties for the misconduct. 29 2 Chief Judge Loken noted
the Arkansas law governing sanctions for adult abuse would impose
up to $10,000 for each occurrence of abuse or neglect. 29 3 The court
was unaware of the specific number of violations committed by the
nursing home, but reasoned it was likely less than the 500 violations
needed to create a $5 million civil penalty.29 4

Based on its examination of the three Gore guideposts, the Eighth
Circuit reasoned a punitive damages award of greater than $2 million
would shock the conscience and violate due process. 29 5 As a result,
the court affirmed the district court's judgment on the condition that
Stogsdill's estate accepted a remittitur of the punitive award to $2
million.

29 6

286. Id. at 833.
287. Id.
288. Id. at 832, 833.
289. Id. at 833 (quoting State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408,

425 (2003)).
290. Id. at 833.
291. Id.
292. Id. at 832, 833-34 (quoting BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 583

(1996)).
293. Id. at 834 (citations omitted).
294. Id. at 834.
295. Id.
296. Id.
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ANALYSIS

In the case of Boerner v. Brown & Williamson Tobacco Co., 2 9 7 the
United States Court of Appeals for the Eighth Circuit concluded that a
$15 million punitive damages award was excessive when compared to
the $4.025 million compensatory damages award in the case. 298 In
Boerner, Mary Jane Boerner ("Mrs. Boerner") and her husband
brought a design defect claim against the Brown & Williamson To-
bacco Company ("B & W") after Mrs. Boerner developed lung cancer
from the effects of nearly thirty-six years of smoking cigarettes B &
W's predecessor, American Tobacco Company ("American Tobacco"),
manufactured. 29 9 After Mrs. Boerner passed away, her husband ("Mr.
Boerner") continued with the lawsuit and added a wrongful death
claim.30 0 A jury found for Mr. Boerner on his design defect claim and
awarded him compensatory damages of $4.025 million and punitive
damages of $15 million. 30 1

The Eighth Circuit remitted the punitive damages award to $5
million after deciding the $15 million amount was excessive.30 2 In re-
viewing the award, the court applied two of three guideposts the
United States Supreme Court created in the case of BMW of North
America v. Gore30 3 for determining the reasonableness of punitive
awards. 30 4 The Eighth Circuit decided under the first Gore guidepost
that American Tobacco's conduct was "highly reprehensible."30 5 De-
spite this determination, the court reasoned a remittitur of the puni-
tive award was necessary under the second Gore guidepost because
the award was excessive in light of the substantial compensatory
award.30 6 Consequently, the court concluded that an "approximately

297. 394 F.3d 594 (8th Cir. 2005).
298. Boerner v. Brown & Williamson Tobacco Co., 394 F.3d 594, 603 (8th Cir. 2005).
299. Boerner, 394 F.3d at 598. The Boerners also brought claims of fraud and de-

ceit, negligent misrepresentation, and strict liability and negligence claims of failure to
warn. Boerner v. Brown & Williamson Tobacco Co., 121 F. Supp. 2d 1252, 1253 (E.D.
Ark. 2000). The United States District Court for the Eastern District of Arkansas,
Western Division, granted B & W's motion for summary judgment on the fraud and
deceit and negligent misrepresentation claims. Boerner v. Brown & Williamson To-
bacco Co., 126 F. Supp. 2d 1160, 1171 (E.D. Ark. 1999). The jury returned a verdict for
B & W on the failure to warn claims. Boerner, 394 F.3d at 594.

300. Id. at 598; Boerner v. Brown & Williamson Tobacco Co., 260 F.3d 837, 840 (8th
Cir. 2001).

301. Boerner, 394 F.3d at 598.
302. Id. at 603.
303. 517 U.S. 559 (1996).
304. Boerner, 394 F.3d at 602-03. The three guideposts include 1) the reprehensibil-

ity of the defendant's conduct, 2) the ratio of punitive to compensatory damages, and 3)
the disparity between the punitive damages and possible civil penalties for similar con-
duct. BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 575 (1996). The Eighth Circuit ap-
plied the first two guideposts in Boerner. Boerner, 394 F.3d at 602-03.

305. Id. at 602.
306. Id. at 603.
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1:1" ratio would comport with due process requirements and remitted
the punitive award to $5 million. 30 7

This Analysis will argue the Eighth Circuit erroneously remitted
the punitive award.30 8 This Analysis will explain the court correctly
decided American Tobacco's conduct was highly reprehensible under
the first Gore guidepost because several factors associated with repre-
hensible conduct were present in the case and because the decision
was consistent with prior Eighth Circuit case law. 30 9 This Analysis
will then expose analytical errors in the Eighth Circuit's second Gore
guidepost analysis by showing the court misconstrued prior Supreme
Court and Eighth Circuit case law. 3 10 Consequently, this Analysis
will demonstrate the second guidepost did not carry enough weight to
outweigh the high degree of reprehensibility established under the
first guidepost and, thus, the Eighth Circuit erred in remitting the
punitive award to create an approximate 1:1 ratio.3 1 1

A. THE REPREHENSIBILITY GUIDEPOST: THE EIGHTH CIRCUIT

PROPERLY DETERMINED AMERICAN TOBACCO'S CONDUCT

WAS HIGHLY REPREHENSIBLE

A review of prior case law from the United States Supreme Court
and the Eighth Circuit indicates the Eighth Circuit properly decided
American Tobacco's conduct was "highly reprehensible." 3 12 The Su-
preme Court previously identified five factors that correspond to par-
ticularly reprehensible conduct. 3 13 The presence of three of these
reprehensibility factors in Boerner alone suggests American Tobacco's
conduct was highly reprehensible. 3 14 Moreover, the Eighth Circuit re-
cently decided two cases in which it determined the defendants had
acted with a heightened degree of reprehensibility. 3 15 Comparing
American Tobacco's conduct to that of the defendants in the two recent
cases further justifies the court's decision to label American Tobacco's
conduct highly reprehensible. 3 16

307. Id. The court did not reach the third Gore guidepost in its analysis because it
decided to remit the award after the application of the second guidepost. Id. at 602-03;
Gore, 517 U.S. at 574-75.

308. See infra notes 312-553 and accompanying text.
309. See infra notes 312-409 and accompanying text.
310. See infra notes 410-539 and accompanying text.
311. See infra notes 312-553 and accompanying text.
312. See infra notes 313-409 and accompanying text.
313. Gore, 517 U.S. at 576; State Farm, 538 U.S. at 419 (citations omitted).
314. See infra notes 317-66 and accompanying text.
315. Eden Elec., Ltd. v. Amana Co., 370 F.3d 824, 829 (8th Cir. 2004), reh'g denied,

2004 U.S. App. LEXIS 19031 (8th Cir. Sept. 9, 2004), cert. denied, 125 S. Ct. 1322
(2005); Stogsdill v. Healthmark Partners, L.L.C., 377 F.3d 827, 832 (8th Cir. 2004).

316. See infra notes 367-405 and accompanying text.
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1. The Presence of Three Reprehensibility Factors Supports the
Eighth Circuit's Determination That American Tobacco's
Conduct Was Highly Reprehensible

In Gore, the Supreme Court identified a number of factors that
corresponded to significantly reprehensible conduct, three of which
were present in Boerner.3 17 The Gore Court began the analysis of its
first guidepost by referring to numerous cases in which the Supreme
Court acknowledged the size of a punitive damages award should cor-
respond to the enormity of the defendant's offense.3 18 The Court then
explained that some wrongful acts are more reprehensible than
others.3 19 In order to support this position, the Supreme Court set
forth certain factors that signify a greater level of reprehensibility. 320

Although the Gore Court laid out these factors, the Court con-
densed them into a list of five identifiable factors in State Farm Mu-
tual Automobile Insurance Co. v. Campbell32 1 :

whether: [1)] the harm caused was physical as opposed to eco-
nomic; [2)] the tortious conduct evinced an indifference to or a
reckless disregard of the health or safety of others; [3)] the
target of the conduct had financial vulnerability; [4)] the con-
duct involved repeated actions or was an isolated incident;
and [5)] the harm was the result of intentional malice, trick-
ery, or deceit, or mere accident. 322

As Judge Bye noted in his concurring opinion, the evidence the
Boerner majority relied on when examining the reprehensibility of
American Tobacco's conduct fits within these factors. 32 3 In fact, the
Boerner case contained three of the five reprehensibility factors, which
establishes American Tobacco's conduct was highly reprehensible. 3 24

317. Gore, 517 U.S. at 576; Boerner, 394 F.3d at 602-03.
318. Id. at 575 (quoting Day v. Woodworth, 14 L.Ed. 181 (1851)) (citing St. Louis,

I.M. & S. Ry. Co. v. Williams, 251 U.S. 63, 66-67 (1919)).
319. Id. at 575.
320. Id. at 576-79. The Court discussed many factors: violence, trickery and deceit,

intentional malice or false statements, indifference to the health or safety of others,
targeting financially vulnerable victims, and repetitive misconduct. Id. The Court
noted none of these factors were present in Gore. Id. at 576.

321. 538 U.S. 408 (2003), cert. denied, 125 S. Ct. 114 (2004).
322. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 419 (2003), cert.

denied, 125 S. Ct. 114 (2004) (citations omitted).
323. See infra notes 325-66 and accompanying text; Boerner, 394 F.3d at 605 (Bye,

J., concurring). In deciding American Tobacco's conduct was highly reprehensible, the
Eighth Circuit noted the following: Pall Mall cigarettes were substantially more carci-
nogenic and addictive than other brands; despite its knowledge of the dangerousness of
its product, the company continued to sell the cigarettes repeatedly over many years;
and the conduct directly related to Mrs. Boerner's illness and ultimate death. Boerner,
394 F.3d at 602-03.

324. See infra notes 325-66 and accompanying text.
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a. American Tobacco's Conduct Caused Physical Injury

First, Judge Bye correctly stated that American Tobacco's conduct
caused physical harm, rather than purely economic injury, because
the conduct was directly related to Mrs. Boerner's cancer and ultimate
death. 32 5 Contrasting Mrs. Boerner's injuries from the injuries suf-
fered by the plaintiffs in State Farm and comparing her injuries to
those of the plaintiff in Stogsdill v. Healthmark Partners, L.L.C.3 2 6

demonstrate Mrs. Boerner's injuries were physical in nature. 32 7

In State Farm, the Court noted an absence of physical injuries. 328

The plaintiffs in that case, Curtis and Inez Campbell ("Campbells"),
suffered emotional distress and minor economic injuries, but were not
subjected to physical assault or trauma.3 29

In Boerner, unlike State Farm, the harm to Mrs. Boerner was
physical in nature. 330 Mrs. Boerner suffered from lung cancer, under-
went extensive surgery, and experienced what the Eighth Circuit de-
scribed as a "most painful, lingering death."3 31 The evidence at trial
established Mrs. Boerner's physical injuries stemmed directly from
American Tobacco's sale of defective cigarettes. 332 According to expert
witness Dr. Marvin Blinder, Mrs. Boerner was addicted to the nicotine
content of Pall Mall cigarettes and this addiction eventually led to her
cancer. 3 3 3 Thus, unlike the conduct of State Farm Mutual Automobile
Insurance Company ("State Farm"), which caused only emotional and
economic harm, American Tobacco's tortious conduct caused physical
injury leading to Mrs. Boerner's death.33 4

The Stogsdill case also demonstrates the presence of physical in-
jury in Boerner.33 5 In Stogsdill, a nursing home patient, Artie Mae

325. See infra notes 326-43 and accompanying text; Boerner, 394 F.3d at 605 (Bye,
J., concurring).

326. 377 F.3d 827 (8th Cir. 2004).
327. See infra notes 328-43 and accompanying text.
328. State Farm, 538 U.S. at 426.
329. Id.
330. Compare Boerner, 394 F.3d at 599 (explaining trial testimony established

smoking Pall Mall cigarettes caused Mrs. Boerner's cancer and ultimate death), with
State Farm, 538 U.S. at 426 (noting the case did not involve physical injuries, but only
emotional and economic injuries).

331. Boerner, 394 F.3d at 598, 603.
332. Id. at 599. First, the amount of carcinogenic tar in Mrs. Boerner's cigarettes of

choice, Pall Mall cigarettes, exceeded the levels in all other brands. Id. Second, the
tobacco filter used in Pall Mall cigarettes was ineffective and actually increased the
levels of carcinogenic tar inhaled by smokers. Id. Finally, the evidence showed if the
cigarettes had contained effective filter technology, Mrs. Boerner would have inhaled
less carcinogenic tar. Id.

333. Id. Mrs. Boerner's physician, Dr. Peter Marvin, also testified and explained
that she died from the effects of smoking. Id.

334. See supra notes 328-33 and accompanying text.
335. See infra notes 336-41 and accompanying text.
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Stogsdill ("Stogsdill"), died from a perforated bowel after the nurses at
the facility failed to treat her severe constipation. 3 36 The court high-
lighted Stogsdill's physical injuries, such as her perforated bowel and
death, when examining the reprehensibility of the nurses' conduct.3 3 7

Like Stogsdill, Mrs. Boerner suffered physical injuries. 3 38 The
harm to both Stogsdill and Mrs. Boerner resulted in physical ill-
ness.3 39 Moreover, both women ultimately died as a result of their
injuries. 340 Therefore, just as physical injuries were present in Stog-
sdill, such injuries were present in Boerner.34 1

Unlike the injuries in State Farm and similar to those in Stog-
sdill, the injuries in Boerner were physical in nature. 34 2 As a result,
the first reprehensibility factor was present in Boerner.34 3

b. American Tobacco Acted With an Indifference to the Health of
Others

Next, Judge Bye correctly stated that the second reprehensibility
factor was present in Boerner because American Tobacco's sale and
marketing of the defective cigarettes constituted an indifference to
health of its customers. 34 4 The Eighth Circuit noted the presence of
this factor in Stogsdill.3 45 Despite instructions to treat Stogsdill's
constipation and her family's requests to contact a physician, the
nurses at the facility provided only sporadic treatment to Stogsdill
and failed to contact her doctor.3 4 6 The Eighth Circuit indicated the
staffs failure to contact a physician or provide regular treatment for
the constipation was a conscious indifference to Stogsdill's health. 34 7

Similar to the defendants in Stogsdill, American Tobacco acted
with an indifference to the health of others.3 48 Like the nurses in

336. Stogsdill v. Healthmark Partners, L.L.C., 377 F.3d 827, 830 (8th Cir. 2004).
337. Stogsdill, 377 F.3d at 832. Although the court did not specifically refer to these

injuries as "physical injuries," it did refer to the fact that the nurses' conduct did not
cause merely economic injury. Id.

338. See infra notes 339-40 and accompanying text.
339. Compare Boerner, 394 F.3d at 599 (noting American Tobacco's defective prod-

uct caused Mrs. Boerner's injuries, including her cancer), with Stogsdill, 377 F.3d at
832 (stating the nurses' conduct caused Stogsdill to suffer a perforated bowel).

340. Compare Boerner, 394 F.3d at 603 (stating American Tobacco's conduct directly
related to Mrs. Boerner's "most painful, lingering death"), with Stogsdill, 377 F.3d at
832 (explaining the nurses' conduct ultimately resulted in Stogsdill's death).

341. See supra notes 339-40 and accompanying text.
342. See supra notes 328-41 and accompanying text.
343. See supra note 342 and accompanying text.
344. See infra notes 345-51 and accompanying text; Boerner, 394 F.3d at 605 (Bye,

J., concurring).
345. Stogsdill, 377 F.3d at 832.
346. Id. at 831.
347. Id. at 832.
348. See infra notes 349-51 and accompanying text.
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Stogsdill, who knew they could lessen the likelihood of Stogsdill's ulti-
mate injury, American Tobacco was aware it could reduce the health
risks associated with its cigarettes. 34 9 Just as the nurses in Stogsdill
failed to provide necessary treatment despite their knowledge of Stog-
sdill's condition, American Tobacco continued to manufacture and sell
its dangerous product despite its knowledge of the health risks.3 50

Consequently, American Tobacco's conduct, like that of the nurses in
Stogsdill, exhibited an indifference to the safety and health of
others.

35 1

c. American Tobacco Engaged in Repeated Wrongful Conduct

Finally, Judge Bye correctly noted American Tobacco's conduct in-
volved repeated acts because the company manufactured and sold the
defective cigarettes over several decades. 35 2 The State Farm Court
stated courts could consider prior conduct by the defendant in order to
decide whether the defendant was a recidivist, but this conduct must
be sufficiently related to the conduct that injured the plaintiff.35 3 Ac-
cording to the Court, the evidence the Campbells presented in State
Farm to establish recidivism did not relate to a third-party lawsuit,
which was the key issue in the Campbells' case.3 54 For this reason,
the Court decided the prior conduct of State Farm was not similar
enough to the conduct that injured the Campbells so as to justify la-
beling State Farm a recidivist.3 5 5

In Boerner, the conduct that injured Mrs. Boerner was American
Tobacco's sale of defective cigarettes. 3 56 American Tobacco's repeated
sale of the defective cigarettes spanned decades. 35 7 Unlike State
Farm's prior conduct that was not sufficiently similar to the conduct
that injured the Campbells, American Tobacco's prior repeated con-

349. Compare Boerner, 394 F.3d at 601 (stating American Tobacco knew it could
reduce the risk of cancer associated with its cigarettes by utilizing effective filter tech-
nology and reducing carcinogen intake), with Stogsdill, 377 F.3d at 830 (indicating
Stogsdill's physician provided the nurses with instructions for treating Stogsdill's
constipation).

350. Compare Boerner, 394 F.3d at 603 (explaining American Tobacco continued to
sell its defective cigarettes despite the company's knowledge of the health risks associ-
ated with the product), with Stogsdill, 377 F.3d at 832 (declaring the nursing staff acted
with a conscious indifference to the change in Stogsdill's condition).

351. See supra notes 345-50 and accompanying text.
352. See infra notes 353-59 and accompanying text; Boerner, 394 F.3d at 605 (Bye,

J., concurring).
353. State Farm, 538 U.S. at 423 (citations omitted).
354. Id. at 423-24.
355. Id.
356. Boerner, 394 F.3d at 599.
357. Boerner, 394 F.3d at 602-03.
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duct was identical to the conduct that injured Mrs. Boerner. 358 As a
result, American Tobacco was a recidivist under the fourth reprehen-
sibility factor.3 59

The presence of the three factors - physical injury, indifference to
the health of others, and repeated conduct - establishes the high de-
gree of reprehensibility of American Tobacco's conduct. 360 The Su-
preme Court identified the independent factors as "aggravating
factors associated with particularly reprehensible conduct" and pro-
vided them as a way for courts to evaluate degrees of reprehensibil-
ity.3 6 1 The presence of three of these factors demonstrates American
Tobacco's conduct was, in fact, particularly reprehensible. 3 62 Moreo-
ver, two of the factors were not only present, but were present to a
significant degree.3 63 First, American Tobacco's conduct caused Mrs.
Boerner to suffer a physical injury so severe that she ultimately died
from the injury.36 4 Additionally, American Tobacco's conduct did not
involve merely a few repeated incidents, but continued on a regular
basis for a span of decades.3 6 5 The combination of all three reprehen-
sibility factors present in Boerner confirms the Eighth Circuit cor-
rectly decided American Tobacco's conduct was highly
reprehensible. 36 6

2. Two Recent Eighth Circuit Cases Further Support the Eighth
Circuit's Decision That American Tobacco's Conduct Was
Highly Reprehensible

A review of two recent Eighth Circuit decisions further indicates
the court correctly decided American Tobacco's conduct was highly
reprehensible. 36 7 The first case, Stogsdill, involved conduct corre-
sponding to the same three reprehensibility factors present in
Boerner.368 The Eighth Circuit described the degree of reprehensibil-

358. Compare Boerner, 394 F.3d at 599, 602-03 (stating the defective Pall Mall ciga-
rettes caused Mrs. Boerner's injuries and noting American Tobacco's sale of the defec-
tive cigarettes occurred over many years), with State Farm, 538 U.S. at 423 (citations
omitted) (explaining that in order to label a defendant a recidivist, the conduct that
injured the plaintiff must replicate the defendant's prior conduct and deciding that the
evidence presented to establish State Farm's recidivistic behavior was not similar
enough to the conduct that injured the Campbells).

359. See supra notes 353-58 and accompanying text.
360. See infra notes 361-66 and accompanying text.
361. Gore, 517 U.S. at 576; State Farm, 538 U.S. at 419.
362. See supra note 361 and accompanying text.
363. See infra notes 364-65 and accompanying text.
364. Boerner, 394 F.3d at 603.
365. Id. at 602-03.
366. See supra notes 317-65 and accompanying text.
367. See infra notes 374-405 and accompanying text.
368. See infra notes 374-87 and accompanying text.
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ity in Stogsdill as "substantial."3 69 The second case, Eden Electrical,
Ltd. v. Amana Co. ,370 involved economic injury and exhibited only one
reprehensibility factor, "malice, trickery, and deceit."37 1 The Eighth
Circuit labeled the degree of reprehensibility in Eden "extraordinarily
reprehensible." 3 72 The fact that Boerner contained the same repre-
hensibility factors present in Stogsdill and involved more reprehensi-
bility factors than Eden supports the Eighth Circuit's decision to
describe American Tobacco's conduct as highly reprehensible.3 73

a. The Eighth Circuit's Stogsdill Opinion Illustrates the Eighth
Circuit Correctly Decided American Tobacco's Conduct
Was Highly Reprehensible

The Eighth Circuit's recognition of a substantial degree of repre-
hensibility in Stogsdill illustrates the high degree of reprehensibility
in Boerner because the Boerner court identified conduct corresponding
to the same three reprehensibility factors present in Stogsdill.3 74 In
Stogsdill, the nurses' refusal to contact Stogsdill's physician and their
sporadic treatment of her constipation exhibited two reprehensibility
factors. 3 75 First, the nurses' conduct did not merely cause economic
injury, but rather resulted in Stogsdill's perforated bowel and
death. 3 76 Although the court did not specifically refer to the reprehen-
sibility factors, Stogsdill's injury and death established the first repre-
hensibility factor, physical injury. 377 The court also described the
nurses' conduct as a conscious indifference to Stogsdill's condition,
which demonstrated the presence of the second reprehensibility fac-
tor, an indifference to the health of others. 3 78 Finally, the Eighth Cir-
cuit's reliance on the nurses' practice of carelessly charting the
condition of residents established a third reprehensibility factor, re-
peated conduct. 3 79 The court relied on these three factors when decid-

369. Stogsdill, 377 F.3d at 832.
370. 370 F.3d 824 (8th Cir. 2004), reh'g denied, 2004 U.S. App. LEXIS 19031 (8th

Cir. Sept. 9, 2004), cert. denied, 125 S. Ct. 1322 (2005).
371. Eden Elec., Ltd. v. Amana Co., 370 F.3d 824, 829 (8th Cir. 2004), reh'g denied,

2004 U.S. App. LEXIS 19031 (8th Cir. Sept. 9, 2004), cert. denied, 125 S. Ct. 1322
(2005).

372. Eden, 370 F.3d at 829.
373. See infra notes 374-405 and accompanying text.
374. See infra notes 375-87 and accompanying text.
375. See infra notes 376-78 and accompanying text.
376. Stogsdill, 377 F.3d at 832.
377. See State Farm, 538 U.S. at 419 (citations omitted) (stating the first reprehen-

sibility factor was the presence of physical, rather than economic, injury).
378. Stogsdill, 377 F.3d at 832; See State Farm, 538 U.S. at 419 (citations omitted)

(noting the second reprehensibility factor was the presence of "an indifference to or a
reckless disregard of the health or safety of others").

379. Stogsdill, 377 F.3d at 832; See State Farm, 538 U.S. at 419 (stating the fourth
reprehensibility factor was present when "the conduct involved repeated actions").
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ing the nurses' conduct evinced a "substantial" degree of
reprehensibility.

38 0

The Eighth Circuit's determination that Stogsdill involved a sub-
stantial degree of reprehensibility illustrates the highly reprehensible
nature of American Tobacco's conduct. 38 ' The three reprehensibility
factors present in Stogsdill were also present in Boerner.38 2 Similar
to Stogsdill, who suffered physical injuries that led to her death, Mrs.
Boerner suffered from cancer and ultimately died from her injuries.38 3

In addition, like the nurses in Stogsdill, who showed a disregard for
the health of Stogsdill, American Tobacco acted with an indifference to
the health of its customers. 38 4 Finally, similar to Stogsdill, Boerner
contained repeated conduct on the part of the defendant. 38 5 Thus, the
degree of reprehensibility of American Tobacco's conduct was compa-
rable to that of the nurses' conduct in Stogsdill, which the Eighth Cir-
cuit labeled substantial, because Boerner and Stogsdill contained the
same three reprehensibility factors. 38 6 This comparison illustrates
the Eighth Circuit correctly determined American Tobacco's conduct
was highly reprehensible. 38 7

380. Stogsdill, 377 F.3d at 832.
381. See infra notes 382-87 and accompanying text.
382. See infra notes 383-85 and accompanying text.
383. Compare Boerner, 394 F.3d at 598, 603 (explaining Mrs. Boerner developed

lung cancer and died), and supra notes 325-43 and accompanying text (illustrating the
presence of the first reprehensibility factor in Boerner), with Stogsdill, 377 F.3d at 832
(noting Stogsdill's injuries included a perforated bowel and death), and supra notes 376-
77 and accompanying text (demonstrating the presence of the first reprehensibility fac-
tor in Stogsdill).

384. Compare Boerner, 394 F.3d at 601 (explaining American Tobacco continued to
sell its defective cigarettes despite its knowledge of the dangerousness of the product,
thus establishing a disregard for the health of others), and supra notes 344-51 and ac-
companying text (demonstrating the presence of the second reprehensibility factor in
Boerner), with Stogsdill, 377 F.3d at 831, 832 (declaring the nurses acted with a con-
scious indifference to the change in Stogsdill's condition by ignoring her family's re-
quests to contact her physician and by administering only sporadic treatment), and
supra note 378 and accompanying text (establishing the presence of the second repre-
hensibility factor in Stogsdill).

385. Compare Boerner, 394 F.3d at 602-03 (recognizing American Tobacco's sale of
defective cigarettes took place repeatedly for many years), and supra notes 352-66 and
accompanying text (explaining the presence of the fourth reprehensibility factor in
Boerner), with Stogsdill, 377 F.3d at 832 (acknowledging evidence that the nurses had a
practice of carelessly charting the conditions of residents), and supra note 379 and ac-
companying text (identifying the presence of the fourth reprehensibility factor in
Stogsdill).

386. See supra notes 383-85 and accompanying text.
387. See supra note 386 and accompanying text.
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b. Comparing Boerner to Eden Indicates the Eighth Circuit
Correctly Decided American Tobacco's Conduct Was
Highly Reprehensible

The Eighth Circuit's decision in Eden further illustrates the high
degree of reprehensibility in Boerner because American Tobacco's con-
duct was more reprehensible than Amana Company's ("Amana") in
Eden, which the Eighth Circuit described as extraordinarily reprehen-
sible.388 In Eden, the Eden Electrical Company ("Eden") and Amana
entered into an agreement that made Eden the exclusive Israeli dis-
tributor of Amana appliances. 38 9 Amana terminated the contract sev-
enty-seven days after making the agreement. 3 90 The Eighth Circuit
decided Amana's conduct evinced "malice, trickery, and deceit," thus
establishing the fifth reprehensibility factor. 39 1 The court described
evidence that showed Amana sought out Eden to purchase $2.4 mil-
lion worth of inventory the company referred to as "junk."3 9 2 The
court added that some Amana employees stated they would like to "f*
* *" and "kill" Eden after Amana received the full $2.4 million from
the company.3 9 3 According to the Eighth Circuit, Amana maliciously
victimized Eden. 39 4 The court further described Amana's conduct as
an "extraordinarily reprehensible scheme to defraud."39 5

The Eighth Circuit's decision to label Amana's conduct extraordi-
narily reprehensible signifies the high degree of reprehensibility of
American Tobacco's conduct. 39 6 Unlike Eden, in which the court ac-
knowledged only one reprehensibility factor was present, American
Tobacco's conduct evinced three reprehensibility factors.3 9 7 Although
Mrs. Boerner's injury was not the result of intentional "malice, trick-
ery, or deceit," as was the case in Eden, American Tobacco did act with
a knowing disregard for the health of its customers. 3 98 Additionally,
unlike Eden, Boerner contained repeated conduct and personal in-

388. See infra notes 389-401 and accompanying text.
389. Eden, 370 F.3d at 826.
390. Id.
391. Id. at 828, 829.
392. Id. at 828.
393. Id. at 829.
394. Id. at 828.
395. Id. at 829.
396. See infra notes 397-401 and accompanying text.
397. Compare supra notes 325-59 and accompanying text (establishing the presence

of three reprehensibility factors in Boerner), with Eden, 370 F.3d at 829 (explaining the
fifth reprehensibility factor, "malice, trickery, and deceit," was present although the re-
maining factors were absent).

398. Compare Boerner, 394 F.3d at 601 (explaining that even though American To-
bacco was aware of the health risks associated with smoking and carcinogenic tar in-
take, the company sold cigarettes that lacked effective filter technology and contained
higher levels of tar than all other brands, thus establishing a disregard for the health of
the company's customers), with Eden, 370 F.3d at 829 (stating Amana's conduct evinced
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jury.3 99 Thus, American Tobacco's conduct was more reprehensible
than Amana's conduct, which the Eighth Circuit labeled extraordina-
rily reprehensible, because Boerner contained additional reprehensi-
bility factors not present in Eden.400 This comparison demonstrates
the significant degree of reprehensibility present in Boerner and illus-
trates the court correctly described American Tobacco's conduct as
highly reprehensible.

40 1

The Eighth Circuit's determination that Boerner involved highly
reprehensible conduct demonstrates consistency with two prior
Eighth Circuit cases.40 2 The case of Boerner involved the same three
reprehensibility factors present in Stogsdill, in which the court identi-
fied a substantial degree of reprehensibility.4 0 3 In addition, an analy-
sis employing the reprehensibility factors reveals the conduct in
Boerner was more reprehensible than the conduct in Eden, which the
court recognized as extremely reprehensible. 40 4 Examining the re-
spective degrees of reprehensibility the Eighth Circuit assigned to the
conduct in Stogsdill and Eden confirms the Eighth Circuit accurately
described American Tobacco's conduct as highly reprehensible. 40 5

In Boerner, the Eighth Circuit correctly applied the first Gore
guidepost to decide American Tobacco's conduct was highly reprehen-
sible. 40 6 First, American Tobacco's conduct corresponded to three of
the five factors the Supreme Court identified as being associated with
significantly reprehensible conduct. 40 7 Second, the Eighth Circuit's
decision was consistent with two prior Eighth Circuit cases.40 8 Conse-
quently, the Eighth Circuit properly determined American Tobacco's
conduct was highly reprehensible under the first guidepost.40 9

"malice, trickery, and deceit," but that the conduct did not establish an indifference to
the health of others).

399. Compare Boerner, 394 F.3d at 602-03 (explaining American Tobacco's manufac-
ture and sale of the defective cigarettes occurred repeatedly over several years and di-
rectly related to Mrs. Boerner's illness and death), with Eden, 370 F.3d at 829 (stating
the case did not involve repeated conduct and involved only economic harm).

400. See supra notes 397-99 and accompanying text.
401. See supra note 400 and accompanying text.
402. See supra notes 374-401 and accompanying text.
403. See supra notes 374-87 and accompanying text.
404. See supra notes 388-401 and accompanying text.
405. See supra notes 374-404 and accompanying text.
406. See supra notes 312-405 and accompanying text.
407. See supra notes 317-66 and accompanying text.
408. See supra notes 367-405 and accompanying text.
409. See supra notes 312-408 and accompanying text.
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B. THE RATIO GUIDEPOST: THE EIGHTH CIRCUIT IMPROPERLY

DECIDED PRIOR CASE LAW REQUIRED REDUCING THE

PUNITIVE DAMAGES AWARD TO CREATE A RATIO

OF "APPROXIMATELY 1:1"

The Eighth Circuit incorrectly decided a ratio of "approximately
1:1" was necessary in Boerner by misconstruing prior Supreme Court
and Eighth Circuit case law.4 10 A review of the prior cases exposes
the flaws in the court's analysis. 4 11

The Eighth Circuit decided to remit the punitive damages award
in Boerner based on its conclusion that the award was excessive when
compared to the compensatory damages award.4 12 In reaching its de-
cision, the Eighth Circuit relied on State Farm, in which the Supreme
Court suggested a "lesser ratio [of punitive to compensatory damages],
perhaps only equal to the compensatory damages," was appropriate in
cases when the compensatory award was "substantial."4 13 The Eighth
Circuit decided the substantial compensatory award in Boerner im-
posed constitutional limits at a ratio of approximately 1:1.414

The Eighth Circuit's application of the rule announced in State
Farm was flawed.4 15 First, the rule was inapplicable under the facts
of Boerner because a review of State Farm indicates the Eighth Circuit
incorrectly labeled the $4.025 million compensatory award as substan-
tial.4 1 6 Second, even if the rule was applicable in Boerner, prior Su-
preme Court case law suggests the Court carefully selected the
language in the rule so as to not impose a narrow 1:1 ratio in all
cases.4 17 A review of State Farm indicates a ratio greater than 1:1
was constitutionally permissible under the facts of Boerner.418

In addition to misapplying the State Farm rule, the Eighth Cir-
cuit misconstrued its own previous case law, which the court used to
support its decision to remit the punitive damages award.41 9 The
court failed to distinguish the facts of Williams v. ConAgra Poultry
Co. 420 and ignored a statement it made in that case regarding accept-
able ratios.4 2 1 In addition, the court improperly distinguished Eden,

410. See infra notes 412-539 and accompanying text.
411. Id.
412. Boerner, 394 F.3d at 603.
413. Id. (quoting State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 425

(2003)).
414. Id. at 603.
415. See infra notes 425-81 and accompanying text.
416. See infra notes 430-51 and accompanying text.
417. See infra notes 452-76 and accompanying text.
418. Id.
419. See infra notes 482-535 and accompanying text.
420. 378 F.3d 790 (8th Cir. 2004).
421. See infra notes 488-515 and accompanying text.
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in which it upheld a 4.5:1 ratio.42 2 An analysis more consistent with
the prior Supreme Court and Eighth Circuit cases reveals that reduc-
ing the ratio in Boerner to approximately 1:1 was unnecessary in light
of the facts of the case. 42 3 This review of the prior cases uncovers the
weakness in the Eighth Circuit's second guidepost analysis.4 24

1. The Eighth Circuit Misconstrued a Rule Announced by the
Supreme Court in State Farm

The Boerner court's reliance on a rule announced by the Supreme
Court in State Farm was misplaced. 4 25 The State Farm Court in-
cluded in its second guidepost analysis a general discussion of the con-
stitutional limits for the ratio between punitive and compensatory
damages.4 26 The Court explained single-digit ratios are more likely to
satisfy due process as opposed to the ratios of 500:1 in Gore and 145:1
in State Farm.4 27 The Court also stated, "when compensatory dam-
ages are substantial, then a lesser ratio, perhaps only equal to com-
pensatory damages, can reach the outermost limit of the due process
guarantee."4 28 The Eighth Circuit misconstrued this latter rule when
deciding constitutional constraints limited the appropriate ratio in
Boerner to approximately 1:1.429

a. The Eighth Circuit's Reliance on the State Farm Rule Was
Misplaced Because the Compensatory Award in Boerner
Was Not Substantial

The Eighth Circuit applied the Supreme Court's State Farm rule
in Boerner after deciding the $4.025 million compensatory award was
substantial. 430 However, the court failed to consider the distinguisha-
ble facts of State Farm that made the compensatory award in that
case substantial, which would have shown the State Farm rule was
not relevant in Boerner.4 3 1

The State Farm Court relied on a number of factors when decid-
ing the $1 million compensatory award was substantial. 4 32 First, the
Court noted State Farm caused the Campbells a year and a half of
emotional distress, for which the couple received $1 million in com-

422. See infra notes 516-29 and accompanying text.
423. See infra notes 425-539 and accompanying text.
424. Id.
425. See infra notes 428-81 and accompanying text.
426. State Farm, 538 U.S. at 424-26.
427. Id. at 425.
428. Id.
429. See infra notes 430-81 and accompanying text.
430. Boerner, 394 F.3d at 603.
431. See infra notes 432-51 and accompanying text.
432. See infra notes 433-37 and accompanying text.
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pensation. 4 33 The Court also acknowledged the harm did not involve
physical injuries, but rather minor injuries stemming from an eco-
nomic transaction. 4 34 Finally, the Court reasoned the compensatory
award likely contained a punitive element because the damages were
awarded to compensate the Campbells for emotional outrage and hu-
miliation. 4 35 According to the Court, punitive damages are designed
to condemn conduct that causes such harm, and therefore awarding
punitive damages on top of the compensatory award would likely lead
to a duplicitous award.43 6 Ultimately, the Court decided the compen-
satory award was substantial. 4 37 The Court's analysis suggests the
degree of substantiality of an award is determined not only by the size
of the award, but also by the facts of the case, such as the nature of the
plaintiffs injuries and the potential for a duplicitous punitive
award.

4 3 s

The Eighth Circuit should have compared the facts of Boerner to
those of State Farm because the substantial nature of a compensatory
award is based on the facts of the individual case. 4 39 A comparison of
the facts of the two cases illustrates the $4.025 million compensatory
award in Boerner was not substantial. 440 Although the nearly $4 mil-
lion award in Boerner was four times greater than the $1 million
award in State Farm, which the Supreme Court decided was substan-
tial, the injuries to the Boerners were greater and lasted longer than
those suffered by the Campbells. 4 4 1 Unlike the Campbells, who did
not suffer physical injury and whose injuries lasted only eighteen
months, Mrs. Boerner battled cancer for approximately three years
before suffering a "most painful, lingering death."44 2 Additionally,
dissimilar to the Campbells' relatively brief period of emotional dis-
tress, Mr. Boerner permanently lost the companionship of his
spouse. 44 3 The physical injuries and lengthy suffering present in
Boerner were absent when the State Farm Court decided the $1 mil-

433. State Farm, 538 U.S. at 426.
434. Id. at 426.
435. Id.
436. Id. (citations omitted).
437. Id. at 426.
438. See supra notes 433-37 and accompanying text.
439. See infra notes 440-47 and accompanying text.
440. See infra notes 441-47 and accompanying text.
441. See infra notes 442-43 and accompanying text.
442. Compare Boerner, 394 F.3d at 598, 603 (describing Mrs. Boerner's three-year

illness and ultimate death), with State Farm, 538 U.S. at 426 (stating the Campbells did
not suffer physical injury and identifying the eighteen-month time frame of their
injuries).

443. Compare Boerner, 126 F. Supp. 2d at 1163 (stating Mr. Boerner sought dam-
ages for loss of consortium), with State Farm, 538 U.S. at 426 (explaining the
Campbells' emotional distress lasted for approximately eighteen months).
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lion compensatory award was substantial. 44 4 Finally, unlike the com-
pensatory award in State Farm, which the Court reasoned contained
punitive elements because it included compensation for emotional dis-
tress stemming from outrage and humiliation, the compensatory
award in Boerner compensated the Boerners for other losses such as
loss of consortium, personal injury, and medical expenses. 44 5 There-
fore, although the compensatory award in State Farm contained ele-
ments that duplicated the punitive award, the issue was less
significant in Boerner.4 46 Consequently, comparing the facts of
Boerner to those of State Farm indicates the $4.025 million compensa-
tory award was not substantial. 44 7

The Supreme Court's rule regarding substantial compensatory
awards was not relevant in Boerner because the compensatory award
in Boerner was not substantial. 4 48 The State Farm Court indicated
the substantiality of a compensatory award is based on the facts of the
individual case.44 9 A comparison of State Farm and Boerner estab-
lishes the compensatory award in Boerner was not substantial under
the facts of the case.4 50 Thus, the Eighth Circuit erroneously based its
decision to remit the punitive award on the Supreme Court's rule re-
garding substantial compensatory awards. 4 5 1

b. The Eighth Circuit Also Misapplied the State Farm Rule
Because the State Farm Court Likely Did Not Intend to
Set a Firm 1:1 Ratio for All Cases

Even if the $4.025 million compensatory award had been substan-
tial and the State Farm rule applied in Boerner, the Eighth Circuit

444. See supra notes 442-43 and accompanying text.
445. Compare Boerner, 126 F. Supp. 2d at 1163 (stating the Boerners sought com-

pensation for loss of consortium and personal injuries), and Brief for Appellant at 63
n.12, Boerner v. Brown & Williamson Tobacco Co., 394 F.3d 594 (8th Cir. 2005) (No. 03-
3557) (noting the damages included Mrs. Boerner's medical bills in the amount of
$212,950.80), with State Farm, 538 U.S. at 426 (deciding the compensatory award likely
contained elements that duplicated the punitive award because the compensatory
award compensated emotional distress caused by humiliation and outrage towards
State Farm, which the punitive award was designed to condemn).

446. See supra note 445 and accompanying text.
447. Compare supra notes 441-46 and accompanying text (demonstrating the

Boerners' injuries were greater and lasted longer than those of the Campbells and
showing the duplicitous nature of the State Farm compensatory award was less of an
issue in Boerner), with State Farm, 538 U.S. at 426 (suggesting the substantiality of an
award depends on the facts of each case and deciding the compensatory award was sub-
stantial under the facts).

448. See supra 432-47 and accompanying text.
449. See supra notes 432-38 and accompanying text.
450. See supra notes 439-47 and accompanying text.
451. See supra notes 430-50 and accompanying text.
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misconstrued the language in the rule. 45 2 The Supreme Court likely
did not intend for its rule to impose a firm 1:1 ratio in all cases involv-
ing substantial compensatory awards, and the facts of Boerner indi-
cate the case did not fall within the category of cases requiring a 1:1
ratio.4 5 3 The State Farm Court first stated single-digit ratios are
more likely to satisfy due process. 454 The Court then explained due
process may require a "lesser ratio, perhaps only equal to compensa-
tory damages," in cases involving substantial compensatory
awards.

4 5 5

Statements by the Supreme Court in prior cases suggest the
Court specifically chose the word "perhaps" because the Court did not
intend to mandate a 1:1 ratio for all cases involving substantial com-
pensatory awards.4 56 The Court has repeatedly refused to create a
bright-line ratio that would apply to every case. 45 7 According to the
Court, there is no simple mathematical formula for determining a con-
stitutionally acceptable ratio of punitive to compensatory damages. 4 58

In addition, the State Farm Court declared its reluctance to set "con-
crete constitutional limits" for appropriate ratios.4 59 Further, in spite
of the Court's rule requiring a lesser ratio in cases involving substan-
tial compensatory awards, the Court explained, "the precise award in
any case, of course, must be based upon the facts and circumstances of
the defendant's conduct and harm to the plaintiff."460 These repeated
assertions suggest the State Farm Court specifically included the
word "perhaps" and intended a 1:1 ratio for some cases involving sub-
stantial compensatory awards while retaining the possibility of a
greater ratio in other cases.46 1

Comparing the facts of State Farm to those in Boerner illustrates
that Boerner fits the category of cases in which a ratio greater than 1:1
may be appropriate because the reprehensibility of American To-
bacco's conduct exceeded that of State Farm's conduct.4 6 2 Unlike the
defendant's conduct in State Farm, which did not result in physical
injury, American Tobacco's conduct caused Mrs. Boerner's physical ill-

452. See infra notes 453-71 and accompanying text.
453. See infra notes 454-67 and accompanying text.
454. State Farm, 538 U.S. at 425.
455. Id. at 425 (emphasis added).
456. See infra notes 457-61 and accompanying text.
457. Gore, 517 U.S. at 582-83 (quoting TXO Prod. Corp. v. Alliance Res. Corp., 509

U.S. 443, 458 (1993)). See also State Farm, 538 U.S. at 425 (declining to create a bright-
line ratio).

458. Gore, 517 U.S. at 582 (citations omitted).
459. State Farm, 538 U.S. at 424 (citations omitted).
460. State Farm, 538 U.S. at 425.
461. See supra notes 457-60 and accompanying text.
462. See infra notes 463-67 and accompanying text.
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ness and ultimate death.4 63 Also dissimilar to State Farm, in which
the Court refused to label State Farm a recidivist, Boerner involved
repeated conduct on the part of American Tobacco. 46 4 The presence of
these factors indicates the degree of reprehensibility in Boerner ex-
ceeded that in State Farm.46 5 The State Farm Court declared an ap-
propriate award, and thus ratio, in any case will be determined by the
facts of the particular case, including the circumstances of the defen-
dant's conduct. 46 6 Therefore, an approximate 1:1 ratio was unneces-
sary in Boerner even though the Supreme Court suggested the
punitive award in State Farm should have been at or near the com-
pensatory award under the facts of the case.4 6 7

Additionally, unlike the 145:1 ratio in State Farm, the approxi-
mately 4:1 ratio in Boerner fit within the Supreme Court's constitu-
tional limit for cases involving substantial compensatory awards. 468

The Court noted that in typical cases involving punitive damages, sin-
gle-digit ratios are more likely to satisfy due process. 4 69 This single-
digit range includes a maximum 9:1 ratio.470 The approximate 4:1 ra-
tio in Boerner was a single-digit ratio that was less than the possible
9:1 ratio and, therefore, the Boerner ratio fit within the constitutional
range of "lesser ratio[s]" set by the Court for cases involving substan-
tial compensatory awards. 47 1

Even if the State Farm rule regarding lesser ratios was applicable
in Boerner, the Eighth Circuit misconstrued the rule.4 7 2 First, the Su-
preme Court likely included the word "perhaps" in the rule because
the Court did not intend to impose a 1:1 ratio for all cases. 4 73 Second,

463. Compare Boerner, 394 F.3d at 603 (explaining Mrs. Boerner's death was di-
rectly related to American Tobacco's conduct), with State Farm, 538 U.S. at 426 (stating
the Campbells did not suffer physical injury).

464. Compare Boerner, 394 F.3d at 602-03 (discussing the fact that American To-
bacco sold the defective cigarettes over the span of many years), with State Farm, 538
U.S. at 423-24 (explaining the conduct for which State Farm was being punished was
not sufficiently similar to the company's conduct in prior instances so as to categorize
State Farm as a recidivist).

465. See supra notes 463-64 and accompanying text.
466. State Farm, 538 U.S. at 425.
467. See supra notes 463-66 and accompanying text; State Farm, 538 U.S. at 429.
468. Compare Boerner, 394 F.3d at 604 (Bye, J., concurring) (noting the ratio in

Boerner was less than 4:1), and infra notes 469-71 and accompanying text (showing the
less than 4:1 ratio in Boerner constituted a "lesser ratio" under the State Farm rule),
with State Farm, 538 U.S. at 425 (stating single-digit ratios are more likely to satisfy
due process than the 145:1 ratio present in that case and declaring a lesser ratio is
necessary in cases involving a substantial compensatory award).

469. State Farm, 538 U.S. at 425.
470. See State Farm, 538 U.S. at 425 (noting "single-digit multipliers are more likely

to comport with due process") (emphasis added).
471. See supra notes 469-70 and accompanying text.
472. See supra notes 456-71 and accompanying text.
473. See supra notes 456-61 and accompanying text.
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a comparison of the facts of State Farm and Boerner indicates a ratio
greater than 1:1 was justified in Boerner.4 74 Finally, the approximate
4:1 ratio in Boerner was a lesser ratio than the possible 9:1 ratio. 4 75

Thus, the ratio in Boerner comported with the State Farm Court's
rule, contrary to the Eighth Circuit's decision to remit the award to
create an approximate 1:1 ratio.4 76

In summary, the Eighth Circuit erred when applying the State
Farm Court's rule requiring lesser ratios in cases involving substan-
tial compensatory awards.4 77 First, under the facts of Boerner, the
$4.025 million compensatory award was not substantial. 4 78 Second,
even if the award had been substantial, an approximate 1:1 ratio was
unnecessary in Boerner because the Supreme Court likely did not in-
tend to impose a narrow 1:1 ratio in all cases involving substantial
compensatory awards, and the facts of Boerner indicate the case did
not fit into the category of cases that required a 1:1 ratio.4 79 Conse-
quently, the Eighth Circuit's reliance on the Court's State Farm rule
was misplaced. 48 0 This misapplication reveals the weaknesses in the
court's second guidepost analysis. 48 1

2. The Eighth Circuit Incorrectly Applied Its Own Precedent When
Reasoning That Past Decisions Supported a Remittitur of
the Punitive Damages Award

The Eighth Circuit stated its prior decisions led it to conclude that
a low ratio was necessary in Boerner.48 2 The Eighth Circuit miscon-
strued two of its past cases. 48 3 First, the court mentioned Williams v.
ConAgra Poultry Co.48 4 because in that case the court remitted the
punitive damages award to create a 1:1 ratio when the compensatory
award was $600,000. 4

8
5 The Eighth Circuit failed to distinguish the

facts of Williams and ignored a statement in Williams that suggested
a ratio greater than 1:1 was appropriate in Boerner.48 6 Next, the
court erroneously distinguished Eden, in which it upheld a ratio of
approximately 4.5:1.4 8 7

474. See supra notes 462-67 and accompanying text.
475. See supra notes 468-71 and accompanying text.
476. See supra notes 456-75 and accompanying text.
477. See supra notes 430-76 and accompanying text.
478. See supra notes 430-51 and accompanying text.
479. See supra notes 452-76 and accompanying text.
480. See supra notes 430-79 and accompanying text.
481. See supra notes 430-70 and accompanying text.
482. Boerner, 394 F.3d at 603.
483. See infra notes 484-535 and accompanying text.
484. 378 F.3d 790 (8th Cir. 2004).
485. Boerner, 394 F.3d at 603.
486. See infra notes 488-515 and accompanying text.
487. See infra notes 516-29 and accompanying text.
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a. The Eighth Circuit Erroneously Relied on Williams

The Eighth Circuit failed to consider two distinguishing issues in
its Boerner opinion when relying on Williams to support its decision to
remit the punitive damages award. 48 8 These two issues raise ques-
tions about the strength of the Boerner court's second guidepost analy-
sis. 4 8 9 First, the court did not distinguish between the facts of
Williams and Boerner.4 90 Second, the court neglected to apply a state-
ment it made in Williams supporting the decision not to remit the
Boerner award.49 1

The Williams case involved a suit by George Williams ("Wil-
liams") against his former employer, ConAgra Poultry Company
("ConAgra"), based on an alleged hostile work environment and a ra-
cially motivated employment termination.4 92 The Eighth Circuit de-
cided ConAgra's conduct was reprehensible, but not as reprehensible
as the district court described.4 9 3 The court relied on evidence of re-
peated acts of harassment: the white employees had privileges the
black employees did not, the white employees enjoyed longer breaks
than the black employees, and the employees used racist language
throughout the company. 49 4 The Eighth Circuit decided this conduct
was not so reprehensible as to justify an exceptionally large punitive
award of approximately $6 million that was more than ten times the
size of the $600,000 compensatory award.4 95 The court stated, "in the
absence of extremely reprehensible conduct against the plaintiff or
some special circumstance ... awards in excess of ten-to-one cannot
stand."4 96 The Eighth Circuit also decided the $600,000 compensa-
tory award was a large amount of money that limited the proper ratio
to 1:1 under State Farm.49 7 As a result, the court remitted the puni-
tive award to $600,000. 498

The Eighth Circuit incorrectly relied on Williams as support for
the court's decision to limit the Boerner ratio to approximately 1:1
under State Farm.49 9 As discussed above, the State Farm Court indi-
cated the particular facts of each case, such as the plaintiffs injury
and the defendant's conduct, will serve as the basis for determining

488. See infra notes 490-515 and accompanying text.
489. See infra notes 490-515 and accompanying text.
490. See infra notes 492-506 and accompanying text.
491. See infra notes 507-13 and accompanying text.
492. Williams, 378 F.3d at 792.
493. Id. at 798.
494. Id.
495. Id. at 793, 799.
496. Id. at 799.
497. Id.
498. Id.
499. See infra notes 500-06 and accompanying text.
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the appropriate size for an award, and thus the appropriate ratio. 50 0

The Eighth Circuit failed to distinguish the facts in Boerner from
those in Williams, which would have shown a larger ratio was justi-
fied in Boerner even if not appropriate in Williams.50 1

Two key factors distinguish Williams and Boerner.50 2 First, un-
like the Williams court, the Boerner court decided American Tobacco's
conduct was highly reprehensible. 50 3 Second, unlike ConAgra's con-
duct in Williams, which did not cause physical injury, American To-
bacco's conduct caused Mrs. Boerner's illness and death.50 4 Based on
the highly distinguishable facts of Williams and Boerner, a ratio
greater than 1:1 was justified in Boerner even though such a ratio was
not warranted in Williams.50 5 Therefore, the Boerner court's reliance
on Williams was misplaced because the court failed to distinguish
these key facts in the two cases. 50 6

Further, the Eighth Circuit incorrectly relied on Williams because
the court failed to address a statement it made in Williams that sup-
ported a ratio greater than 1:1 in Boerner.50 7 In Williams, the Eighth
Circuit explained, "in the absence of extremely reprehensible conduct
against the plaintiff," ratios greater than 10:1 are unacceptable. 50 8

With this statement, the court implied that a ratio greater than 10:1
can stand when extremely reprehensible conduct is present, which in
turn indicates the court would uphold a ratio larger than 1:1 under
such circumstances. 509

In Boerner, the Eighth Circuit decided American Tobacco's con-
duct was highly reprehensible. 5 10 In fact, the degree of reprehensibil-
ity exceeded that which the court labeled extraordinarily
reprehensible in Eden.5 1 1 However, unlike the Williams court, which
implied it would consider upholding a ratio greater than 1:1 in the

500. State Farm, 538 U.S. at 425.
501. See infra notes 502-05 and accompanying text.
502. See infra notes 503-04 and accompanying text.
503. Compare Boerner, 394 F.3d at 602 (labeling American Tobacco's conduct highly

reprehensible), with Williams, 378 F.3d at 798-99 (deciding ConAgra's conduct was rep-
rehensible, but less appalling than the district court suggested and not egregiously
reprehensible).

504. Compare Boerner, 394 F.3d at 603 (stating American Tobacco's conduct directly
related to Mrs. Boerner's "most painful, lingering death"), with Williams, 378 F.3d at
795 (noting Williams testified the workplace harassment caused impatience with his
wife and children, exhaustion, and hostility, negatively affecting his family
relationships).

505. See supra notes 500-04 and accompanying text.
506. See supra notes 492-505 and accompanying text.
507. See infra notes 508-13 and accompanying text.
508. Williams, 378 F.3d at 799.
509. See supra note 508 and accompanying text.
510. Boerner, 394 F.3d at 602.
511. See supra notes 388-401 and accompanying text.
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presence of extremely reprehensible conduct, the Boerner court remit-
ted the punitive damages to create an approximately 1:1 ratio. 5 12

Therefore, the Eighth Circuit misapplied Williams as support for re-
ducing the award because the court neglected to consider that a ratio
greater than 1:1 would be consistent with the court's earlier
opinion.

5 13

In summary, the Boerner court failed to consider the distinguisha-
ble facts of Williams, as well as a statement the Eighth Circuit made
in Williams, when relying on Williams to support its decision to remit
the punitive award.51 4 The court's failure to consider these two key
issues weakens the court's second guidepost analysis because both is-
sues indicate a 1:1 ratio was unnecessary under the facts of
Boerner.51 5

b. The Eighth Circuit's Distinction Between Eden and Boerner Was
Misplaced

The Eighth Circuit again erred when it distinguished the case of
Eden in its second guidepost analysis.5 16 The Eighth Circuit upheld a
ratio of 4.5:1 in Eden based on its decision that Amana's conduct was
extraordinarily reprehensible because Amana maliciously victimized
Eden.5 17 When deciding to remit the less than 4:1 ratio in Boerner,
the Eighth Circuit distinguished Eden on the grounds that there was
no evidence American Tobacco acted with an intent to victimize
customers.

5 18

Distinguishing the cases based on intent was unnecessary when
reviewing the second guidepost. 5 19 The State Farm Court indicated
courts could consider the degree of reprehensibility of a defendant's
conduct to determine an appropriate ratio. 520 According to the State
Farm Court, the defendant's intent is just one of five factors for deter-
mining the overall degree of reprehensibility. 5 2 1 The intent factor

512. Compare Boerner, 394 F.3d at 602, 603 (deciding due process required a remit-
titur of the punitive damages award to create a ratio of approximately 1:1 even though
American Tobacco's conduct was highly reprehensible), with Williams, 378 F.3d at 799
(indicating the Eighth Circuit would uphold a ratio greater than 1:1 in cases involving
extremely reprehensible conduct).

513. See supra notes 508-12 and accompanying text.
514. See supra notes 492-513 and accompanying text.
515. See supra notes 492-513 and accompanying text.
516. See infra notes 517-28 and accompanying text.
517. Eden, 370 F.3d at 828, 829.
518. Boerner, 394 F.3d at 603.
519. See infra notes 520-24 and accompanying text.
520. State Farm, 538 U.S. at 425.
521. Id. at 419.
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present in Eden was absent in Boerner.5 22 However, Boerner con-
tained other reprehensibility factors that, similar to the reprehensibil-
ity factor in Eden, independently established an overall degree of
reprehensibility: personal injury, repeated conduct, and indifference
to the health of others. 523 Therefore, the distinction the court drew
between the two cases to show a greater ratio was justified in Eden,
was misplaced because each case demonstrated an overall reprehensi-
bility that could be used to determine an appropriate ratio.5 24

Furthermore, as discussed above in connection with the first
guidepost, American Tobacco's conduct was more reprehensible than
Amana's conduct. 52 5 For instance, American Tobacco's conduct
caused physical injury, a factor not present in Eden.5 2 6 Thus, when
comparing the overall degree of reprehensibility, the facts of Boerner
would justify a larger ratio than that in Eden.5 2 7 Therefore, the
Eighth Circuit should not have decided an approximate 1:1 ratio was
necessary in Boerner because the court previously upheld a 4.5:1 ratio
in Eden.5 28 The court's misapplication of Eden uncovers, yet again,
the weakness in the court's second guidepost analysis. 52 9

In summary, the Eighth Circuit erred when it stated its prior de-
cisions justified remitting the Boerner punitive award to create a ratio
of approximately 1:1.530 The court's application of two of these cases
was flawed. 53 1 First, the court erroneously failed to distinguish the
facts of Williams from those in Boerner.5 3 2 In addition, the court
erred by not considering a statement it made in Williams that justi-

522. Compare Boerner, 394 F.3d at 603 (noting the evidence failed to establish
American Tobacco intentionally victimized its customers), with Eden, 370 F.3d at 828
(explaining Amana maliciously victimized Eden).

523. Compare Boerner, 394 F.3d at 601, 602-03 (deciding American Tobacco's con-
duct was highly reprehensible because the company's conduct evinced an indifference
towards its customers' health and safety, was repeated over several years, and was di-
rectly related to Mrs. Boerner's illness and death), with Eden, 370 F.3d at 829 (declaring
Amana's conduct was an "extraordinarily reprehensible scheme to defraud" and stating
Amana was "guilty of malice, trickery, and deceit").

524. See supra notes 520-23 and accompanying text.
525. See supra notes 388-401 and accompanying text.
526. See supra notes 398-99 and accompanying text.
527. Compare State Farm, 538 U.S. at 425 (suggesting an appropriate ratio is deter-

mined by the defendant's conduct and the plaintiffs injuries), with Eden, 370 F.3d at
829 (deciding Amana's conduct was extremely reprehensible, but noting the absence of
three reprehensibility factors: physical injury, disregard for the health of others, and
repeated conduct), and Boerner, 394 F.3d at 605 (Bye, J., concurring) (noting the pres-
ence of those three specific factors), and supra notes 388-401 (demonstrating American
Tobacco's conduct was more reprehensible than that of Amana).

528. See supra note 527 and accompanying text.
529. See supra notes 517-28 and accompanying text.
530. See supra notes 488-529 and accompanying text.
531. See supra notes 488-529 and accompanying text.
532. See supra notes 492-506 and accompanying text.
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fled a ratio greater than 1:1 in Boerner.53 3 Next, the court erroneously
distinguished Eden from Boerner.53 4 These errors weaken the court's
analysis of the second guidepost because a review of the cases estab-
lishes that reducing the award to meet an approximate 1:1 ratio was
unnecessary.

5 35

In Boerner, the Eighth Circuit wrongly decided a ratio of approxi-
mately 1:1 was necessary. 5 36 First, the Eighth Circuit incorrectly
based its decision on a rule set forth by the Supreme Court in State
Farm.53 7 Second, the court misconstrued Eighth Circuit precedent to
support its decision. 538 These errors expose the weaknesses in the
court's decision to remit the punitive award in Boerner under the sec-
ond Gore guidepost.5

39

C. THE EIGHTH CIRCUIT INCORRECTLY DECIDED THE SECOND GORE

GUIDEPOST OUTWEIGHED THE FIRST GORE GUIDEPOST

UNDER THE FACTS OF BOERNER

The Eighth Circuit erred in Boerner when it disregarded the
strength of the first Gore guidepost and remitted the punitive dam-
ages award to create an approximate 1:1 ratio under the second Gore
guidepost. 54 0 In State Farm, the Supreme Court declared the degree
of reprehensibility exhibited by the defendant's conduct is "[tihe most
important indicium of the reasonableness of a punitive damages
award."5 4 1 This statement indicates the first guidepost should carry
the most weight of the three guideposts when reviewing the reasona-
bleness of a punitive award.54 2 The combination of American To-
bacco's highly reprehensible conduct and the inherent weight of the
first Gore guidepost gives great strength to the guidepost in
Boerner.

54 3

The Eighth Circuit identified the highly reprehensible conduct in
Boerner, yet remitted the punitive award under the second guide-
post.5 44 In doing so, the Eighth Circuit essentially ignored the Su-

533. See supra notes 507-13 and accompanying text.
534. See supra notes 516-29 and accompanying text.
535. See supra notes 488-529 and accompanying text.
536. See supra notes 410-535 and accompanying text.
537. See supra notes 425-81 and accompanying text.
538. See supra notes 482-535 and accompanying text.
539. See supra notes 410-538 and accompanying text.
540. See infra notes 541-49 and accompanying text.
541. State Farm, 538 U.S. at 419 (quoting BMW of N. Am., Inc. v. Gore, 517 U.S.

559, 575 (1996)).
542. See supra note 541 and accompanying text.
543. See supra notes 312-409, 542 and accompanying text.
544. Boerner, 394 F.3d at 602, 603.
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preme Court's designation of the first guidepost as the most important
of the three guideposts. 54 5

Moreover, the Eighth Circuit's second guidepost analysis was not
strong enough to outweigh the strength of the first guidepost because
the court's analysis contained numerous flaws. 54 6 The Eighth Circuit
misconstrued Supreme Court and Eighth Circuit precedent to support
its decision that the second guidepost required a remittitur of the pu-
nitive award.5 47 A review of the second guidepost in light of these
prior cases exposes the court's analytical errors and establishes a 1:1
ratio was unnecessary in Boerner.548 Consequently, the Eighth Cir-
cuit's faulty second guidepost analysis did not carry enough weight to
overcome the significant strength of the first guidepost and, thus, the
court erred when it remitted the punitive damages award to create an
approximate 1:1 ratio.5 49

The Eighth Circuit erroneously remitted the punitive damages
award in Boerner.5 50 Despite the court's correct determination that
American Tobacco's conduct was highly reprehensible, the court re-
mitted the award after deciding due process required a ratio of ap-
proximately 1:1 under the second guidepost. 55 1 However, the Eighth
Circuit's second guidepost analysis contained numerous analytical er-
rors and, as a result, did not outweigh the substantial strength of the
first guidepost that supported the reasonableness of the award.5 5 2

Thus, the Eighth Circuit erred when remitting the punitive award in
Boerner.55 3

CONCLUSION

In Boerner v. Brown & Williamson Tobacco Co., 5 54 the United
States Court of Appeals for the Eighth Circuit remitted a $15 million
punitive damages award to $5 million after deciding the original
award was excessive when compared to the $4.025 million compensa-
tory award in the case. 55 5 Mary Jane Boerner and her husband
brought suit against Brown & Williamson Tobacco Company, the suc-

545. See supra note 544 and accompanying text; State Farm, 538 U.S. at 419 (quot-
ing BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 575 (1996)) (stating the first guidepost is
"[t]he most important indicium of the reasonableness of a punitive damages award").

546. See infra notes 547-49 and accompanying text.
547. See supra notes 410-539 and accompanying text.
548. See supra notes 410-539 and accompanying text.
549. See supra notes 312-548 and accompanying text.
550. See supra notes 297-549 and accompanying text.
551. See supra notes 312-409 and accompanying text; Boerner, 394 F.3d at 602, 603.
552. See supra notes 312-551 and accompanying text.
553. See supra notes 312-551 and accompanying text.
554. 394 F.3d 594 (8th Cir. 2005).
555. Boerner v. Brown & Williamson Tobacco Co., 394 F.3d 594, 603 (8th Cir. 2005).
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cessor of the Pall Mall cigarette manufacturer, American Tobacco
Company, alleging the cigarettes contained a design defect that
caused Mrs. Boerner's lung cancer. 55 6 Mrs. Boerner died before com-
pletion of the trial and the jury returned a verdict for her husband,
awarding him $4.025 million in compensatory damages and $15 mil-
lion in punitive damages. 5 57

The Eighth Circuit remitted the punitive award to $5 million, rea-
soning the $15 million amount was excessive when compared to the
size of the compensatory award.558 The court's analysis was based on
two of the three guideposts provided by the United States Supreme
Court in the case of BMW of North America, Inc. v. Gore5 59 : the repre-
hensibility guidepost, which the Court labeled as the most important
indicator for the reasonableness of a punitive damages award, and the
ratio guidepost, under which the Court has repeatedly refused to im-
pose concrete constitutional limits. 5 60 The Eighth Circuit reasoned
American Tobacco's conduct was highly reprehensible under the first
Gore guidepost. 5 6 1 Nevertheless, the court remitted the punitive
award after deciding a ratio of punitive to compensatory damages of
approximately 1:1 was necessary under the second guidepost for the
award to comport with due process. 5 62

In Boerner, the Eighth Circuit incorrectly remitted the punitive
damages award to create the approximate 1:1 ratio. 56 3 Despite ac-
knowledging the first guidepost is the most important for deciding the
reasonableness of an award and despite correctly determining the
case involved highly reprehensible conduct, the Eighth Circuit remit-
ted the award under the second guidepost. 56 4 The court's second
guidepost analysis, however, was flawed because the court misapplied
a rule set forth by the Supreme Court in State Farm Mutual Automo-
bile Insurance Co. v. Campbell5 65 and misconstrued Eighth Circuit
precedent. 566 A review of the prior Supreme Court and Eighth Circuit
cases exposes the court's errors and establishes the approximate 1:1
ratio was unnecessary in Boerner.56 7 As a result, the Eighth Circuit's
faulty second guidepost analysis was not strong enough to outweigh

556. Boerner, 394 F.3d at 598.
557. Id. at 598.
558. Id. at 603.
559. 517 U.S. 559 (1996).
560. Boerner, 394 F.3d at 602-03; State Farm Mut. Auto. Ins. Co. v. Campbell, 538

U.S. 408, 419, 424 (2003), cert. denied, 125 S. Ct. 114 (2004) (citations omitted).
561. Boerner, 394 F.3d at 602.
562. Id. at 603.
563. See supra notes 297-553 and accompanying text.
564. See supra notes 312-409 and accompanying text; Boerner, 394 F.3d at 602, 603.
565. 538 U.S. 408 (2003), cert. denied, 125 S. Ct. 114 (2004).
566. See supra notes 410-539 and accompanying text.
567. See supra notes 410-539 and accompanying text.
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the significant strength of the first guidepost, which supported the
reasonableness of the punitive award.568 Therefore, the Eighth Cir-
cuit erred when it remitted the punitive damages award to $5 million
in Boerner.56 9

The Eighth Circuit's Boerner opinion significantly narrowed the
punitive damages precedent for future cases in the Eighth Circuit.
First, the Eighth Circuit's decision suggests the court will assign little
value to the first Gore guidepost in future cases, despite the Supreme
Court's repeated assertion that the first guidepost is the most impor-
tant for determining the reasonableness of an award. Furthermore,
by imposing a ratio of approximately 1:1 in Boerner without identify-
ing particular facts from the case that supported doing so, the court
essentially locked in a 1:1 ratio for all future cases involving large
compensatory awards. In effect, the Eighth Circuit created the bright-
line ratio the Supreme Court has repeatedly rejected. Not only does
the Boerner opinion create confusion for attorneys trying to reconcile
Eighth Circuit precedent with Supreme Court precedent, but it estab-
lishes the dangerous position that extraordinarily culpable defendants
should not be held responsible for punitive damages in proportion to
the enormity of their offenses.

Anna Van Duzer - '07

568. See supra notes 297-553 and accompanying text.
569. See supra notes 297-553 and accompanying text.

[Vol. 39


