
BIDDING FAREWELL TO THE BALL AND CHAIN:
THE UNITED STATES SUPREME COURT

UNCONVINCINGLY PROHIBITS SHACKLING IN
THE PENALTY PHASE IN DECK V. MISSOURI

INTRODUCTION

Several courts have ruled, as a matter of either state or federal
constitutional law, an accused has a right to appear at trial free of
visible shackles or other physical restraints.' Courts and commenta-
tors typically frame their criticism of shackling at the guilt phase of a
criminal trial as an affront to the presumption of innocence inherent
in due process, since shackling is likely to have an effect on juror per-
ceptions and prejudices.2 Courts that support a prohibition on guilt
phase shackling also point to shackling's interference with a defen-
dant's ability to aid in his own defense, as well as its negative effect on
the dignity and decorum of judicial proceedings. 3 Until Deck v. Mis-
souri,4 few courts and commentators had discussed shackling's effect
on due process in the sentencing or "penalty phase" of a criminal trial,
when the presumption of innocence no longer applies. 5

In Deck, Carman L. Deck ("Deck") appealed his death sentence,
arguing his constitutional rights were violated when he appeared
before the jury at the retrial of his penalty phase handcuffed to a belly
chain. 6 Prior to Deck, the closest the United States Supreme Court
came to addressing the issue of shackling was to speak briefly of the
practice in the dicta of three of its previous rulings.7 The Court in

1. See generally Sheldon R. Shapiro, Annotation, Propriety and Prejudicial Effect
of Gagging, Shackling, or Otherwise Physically Restraining Accused During Course of
State Criminal Trial, 90 A.L.R. 3d 17 (1979) (discussing numerous state cases that have
recognized as a general rule an accused's right to appear at trial free of shackles).

2. Joel R. Wohlfeil & Joseph J. Burr, Note, People v. Jacla: Abuse of Discretion in
Shackling Nonviolent Criminal Defendant? (discussing numerous court decisions that
address shackling's prejudicial effect on the criminally accused and remarking that "the
presumption of innocence with which a defendant is to be clothed throughout his trial
rapidly dissipates in the mind of a juror when he views the defendant in shackles").

3. See Shapiro, 90 A.L.R. 3d 17, for a collection of court opinions on these issues.
4. 125 S. Ct. 2007 (2005).
5. See generally Deck v. Missouri, 125 S. Ct. 2007, 2014-16 (2005) (conceding that

the presumption of innocence was inapplicable in penalty phase since the defendant had
been convicted at this point in the proceedings, yet announcing a constitutional prohibi-
tion on penalty phase shackling in light of "related concerns").

6. Deck v. Missouri, 125 S. Ct. 2007, 2008 (2005).
7. See Illinois v. Allen, 397 U.S. 337 (1970) (establishing a criminal defendant can

constitutionally be removed from trial for unruly behavior); Estelle v. Williams, 425
U.S. 501 (1976) (establishing a criminal defendant can waive the constitutional right to
appear before a jury free of identifiable prison clothing); Holbrook v. Flynn, 475 U.S.
560 (1986) (establishing the constitutional right to a fair trial was not infringed when
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Deck relied in great part on this dicta .as a basis for announcing a con-
stitutional prohibition on the routine use of shackles in both the guilt
and penalty phases of criminal proceedings.8 The Court held that the
Constitution prohibits visible shackling during both the guilt and pen-
alty phases, unless there is an essential state interest specific to the
defendant that would warrant such measures. 9 The Court explained
the prohibition on shackling was deeply rooted in the law and this
"ancient English rule" found support in some of the Court's modern
decisions.' 0 Quoting to dictum from its opinion in Illinois v. Allen,"1

the Court indicated the prohibition against shackling made up part of
the constitutional due process guarantee under the Fifth and Four-
teenth Amendments. 12 The Court then relied on additional dicta from
its opinions in Holbrook v. Flynn13 and Estelle v. Williams14 for the
proposition that shackling was inherently prejudicial. 15

The Court in Deck noted that lower courts have relied on lan-
guage from these three opinions to establish a constitutional prohibi-
tion against shackling, although lower courts have disagreed about
the procedure to be implemented. 16 Thus, the Court formally an-
nounced a constitutional prohibition on shackling during the guilt
phase. 17 The Court determined the same principles that militate
against shackling in the guilt phase apply with equal force to prohibit
penalty phase shackling. 18 According to the Court, these "three funda-
mental legal principles" are (1) the presumption of innocence, (2) the
right to counsel, and (3) maintaining the dignity and decorum of judi-
cial proceedings. 19 With respect to the first principle, the Court ex-
plained that although the presumption of innocence is no longer a
concern in post-conviction penalty proceedings, shackling infringes
upon related concerns. 20

This Note will discuss the facts and holding of Deck, which an-
nounced a constitutional prohibition against the routine use of shack-

courtroom security was supplemented during trial by four uniformed state police of-
ficers sitting in the spectator row directly behind several codefendants).

8. Deck, 125 S. Ct. at 2013-15.
9. Id. at 2009.

10. Id. at 2011.
11. 397 U.S. 337 (1970).
12. Deck, 125 S. Ct. at 2011 (quoting Allen, 397 U.S. at 343-44).
13. 475 U.S. 560 (1986).
14. 425 U.S. 501 (1976).
15. 125 S. Ct. at 2011.
16. Id. at 2012.
17. Id.
18. Id. at 2014.
19. Id. at 2013.
20. Id. at 2014.
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ling at all stages of a criminal proceeding. 2 1 This Note will then
explore several of the Court's prior decisions, upon which the Court in
Deck relied to support its indication that the due process guarantee of
the Constitution supported a prohibition on guilt phase and penalty
phase shackling.2 2 Next, this Note will determine the Court improp-
erly relied on its prior rulings to constitutionally prohibit shackling of
criminal defendants in the guilt phase. 23 This Note will then show
the Court in Deck utilized unconvincing reasoning and unpersuasive
dicta when it determined the principles that underlie the prohibition
on guilt phase shackling apply with equal force to bar penalty phase
shackling. 24 Finally, this Note will conclude by discussing some pro-
cedural implications of the Court's decision in Deck .25

FACTS AND HOLDING

On the evening of July 8, 1996, Deck drove to Jefferson County,
Missouri with his sister, Tonia Cummings ("Cummings"), to rob the
home of James and Zelma Long.26 At around nine o'clock that eve-
ning, Deck and Cummings knocked on the Longs' door.2 7 When Mrs.
Long answered, Deck asked for directions, at which point Mrs. Long
invited Deck and Cummings into her house. 28 As Mrs. Long was ex-
plaining directions, and while Mr. Long wrote them down for Deck
and Cummings, Deck moved to the front door, pulled a gun from his
waistband, and instructed the Longs to lie on their bed.29 Mrs. Long
opened the safe at Deck's behest, gave Deck the contents, and volunta-
rily gave Deck two hundred dollars from her purse.30 Upon Mrs.
Long's return to the bedroom, Mr. Long offered Deck a canister of
money.3 1 Deck then ordered the Longs to again lie face down on their
bed, after which he stood at the foot of the bed for ten minutes contem-
plating whether to kill them.32

Deck eventually fired two shots into each of the Longs' heads, kill-
ing them.3 3 Deck then took the Longs' money and fled the house.3 4

21. See infra notes 26-121 and accompanying text.
22. See infra notes 122-289 and accompanying text.
23. See infra notes 305-68 and accompanying text.
24. See infra notes 369-426 and accompanying text.
25. See infra notes 427-38 and accompanying text.
26. State v. Deck, 994 S.W.2d 527, 531 (Mo. 1999) (en banc).
27. Deck, 994 S.W.2d at 531.
28. Id.
29. Id. The gun was a .22 caliber High Standard automatic pistol given to Deck by

his mother's boyfriend for the purpose of the robbery. Id. The boyfriend was attempting
to gather money for an imminent trip to Oklahoma. Id.

30. Id.
31. Id. at 532.
32. Id.
33. Id.

743
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On the basis of a tip from an informant, the local police dispatched an
officer to Deck's apartment complex.3 5 Upon arrival at Deck's apart-
ment complex, the officer confronted Deck after witnessing him drive
his car with the headlights off into the apartment parking lot.3 6 The
officer discovered Deck's .22 caliber pistol concealed under Deck's car
seat and subsequently arrested him.3 7 Deck later gave a full oral,
written, and audio-taped confession of the murders. 38

The Circuit Court of Jefferson County convicted Deck of two
counts of first-degree murder and related offenses.3 9 Justice Gary P.
Kramer sentenced Deck to death for each murder count.40 Deck's
sentences and convictions were upheld on direct appeal to the Su-
preme Court of Missouri.4 1 Deck then petitioned the Supreme Court
of Missouri for post-conviction relief, arguing that he was denied effec-
tive assistance of counsel. 42 The Supreme Court of Missouri re-
manded for a new penalty phase, finding ineffective assistance of
counsel when Deck's counsel failed to recommend proper mitigation
instructions to the court.43 At Deck's retrial of his penalty phase, the
court entered two death sentences consistent with the jury's
recommendations .44

Deck appealed his re-sentencing judgment to the Supreme Court
of Missouri, asserting nine points of error. 45 Among these points of
error, Deck argued the court abused its discretion when it allowed him
to appear before the jury handcuffed to a belly chain.4 6 Deck argued
that by allowing him to appear in such restraints, the trial court vio-

34. Id. Cummings was initially keeping lookout at the front door at the time Deck
was contemplating whether to kill the Longs, but Cummings eventually "decided time
was running short and ran out the door to the car." Id.

35. Id.
36. Id. At this point, Cummings was no longer in the car because Deck had dropped

her off at a hospital before returning to their home. Id. Cummings was complaining of
stomach pains. Id. Deck left her at the hospital with $250 of the Longs' money. Id.

37. Id.
38. Id.
39. Id. at 531.
40. Id.
41. Deck, 994 S.W.2d at 545.
42. Deck v. State, 68 S.W.3d 418, 422 (Mo. 2002) (en banc).
43. Deck, 68 S.W.3d at 431-32.
44. State v. Deck, 136 S.W.3d 481, 484 (Mo. 2004).
45. Deck, 136 S.W.3d at 484.
46. Id. at 485. In addition to arguing against his appearance in restraints before

the jury, Deck argued against the court's admission of a double hearsay statement, the
submission of certain sentencing instructions, the court's failure to read a jury recess
instruction, the court's admission of victim-impact remarks by a family witness, the
court's permitting of a personalized closing argument by the State, the court's overrul-
ing his objection to strike certain venire persons, the court's imposition of the death
penalty, and the court's exercise of jurisdiction and authority to sentence under state
law. Id. at 484-90.
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lated his rights to a fair and reliable sentencing, to due process, to
confrontation of evidence, to freedom from cruel and unusual punish-
ment, and to equal protection. 47

In determining that the trial court was justified in allowing Deck
to be restrained throughout trial, the Supreme Court of Missouri be-
gan its analysis by noting a Missouri trial court has authority to use
restraints to ensure order and safety in the courtroom. 48 The court
then stated that an abuse of discretion will be found when a trial
court's ruling is clearly illogical under the circumstances and was so
unreasonable that it shocked the sense of justice so as to indicate a
lack of consideration. 49 The court noted the following three facts to
support its determination that the trial court properly exercised its
discretion in allowing Deck to appear in restraints during the retrial
of his penalty phase: (1) No record was made to show the extent of
jurors' awareness of Deck's restraints during his penalty phase, (2)
Deck made no claim that the restraints hindered him from taking part
in the proceedings, and (3) the court perceived Deck as a flight risk in
that Deck was a repeat offender and the guilt phase produced evi-
dence that his victims were killed to prevent his recapture by authori-
ties.50 The court added that even if the trial court abused its
discretion, Deck did not demonstrate any resulting prejudice that af-
fected the outcome of his trial. 51 Finally, the court noted when the
venire panel was questioned about whether Deck's restraints would
influence their decision, no juror answered in the affirmative.5 2 On
this basis, the Supreme Court of Missouri determined the trial court
was within its discretion by allowing Deck to appear shackled and re-
strained at the retrial of his penalty phase.5 3

On July 15, 2004, Deck filed a Petition for Writ of Certiorari to
the Supreme Court of the United States.5 4 The Court granted certio-
rari to consider whether it was constitutional under the Due Process
Clause of the United States Constitution for a trial court to allow a
capital defendant to appear in front of a jury during the penalty phase

47. Id.
48. Id. (citing State v. Armentrout, 8 S.W.3d 99, 108 (Mo. 1999) (en banc)).
49. Id. (quoting In re Care and Treatment of Spencer, 123 S.W.3d 166, 168 (Mo.

2003) (en banc)).
50. Id.
51. Id. The court stated, "appellant offers nothing more than speculation in sup-

port of his argument. Neither being viewed in shackles by the venire panel prior to
trial, nor being viewed while restrained throughout the entire trial, alone, is proof of
prejudice." Id.

52. Id. at 486.
53. Id. at 485.
54. Petition for Writ of Certiorari, Deck v. Missouri, 125 S. Ct. 2007 (2004) (No. 04-

5293).
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visibly handcuffed to a belly chain. 55 Justice Stephen G. Breyer, writ-
ing for the majority, held that the Constitution prohibited visible
shackling during both the guilt phase and the penalty phase unless an
essential state interest specific to the particular defendant on trial
justified shackling.5 6

The Court began its analysis by summarizing the state of the law
on guilt phase shackling.57 The Court first noted the law has for
many years forbidden shackling during the guilt phase of a defen-
dant's trial, and that the law permits shackling of a criminal defen-
dant only when a special need exists.58 Citing Blackstone's 18th
Century Commentaries, the Court explained this rule was deeply
rooted in the common law. 59 The Court noted it is an ancient princi-
ple that a defendant must be tried free of restraint unless there is an
attendant danger of the defendant escaping.60 Citing to several 19th
century and mid-20th century state court opinions, the Court stated
American courts have historically followed this ancient rule.6 1 Ac-
cording to the Court, these earlier courts came to a consensus on a
general rule that shackling should only be permitted if there is a spe-
cific reason for doing so.6 2

The Court then explored more recent cases for the proposition
that an adaptation of Blackstone's ancient rule forms part of the Con-
stitution's due process guarantee. 63 The Court noted that in Illinois v.
Allen, 64 the trial court justifiably used physical restraints on a partic-
ularly unruly criminal defendant in the guilt phase. 65 The Court then
highlighted the Allen Court's cautionary dictum, which advised that
trial courts should only allow shackling during the guilt phase as a
last resort.6 6 Relying on more dictum, the Court then noted its opin-
ion in Holbrook v. Flynn6 7 sixteen years later, in which it stated the
identifiable presence of security personnel at a trial court proceeding

55. Id. at *i.
56. Deck v. Missouri, 125 S. Ct. 2007, 2009 (2005) (quoting Holbrook v. Flynn, 475

U.S. 560, 568-69 (1986)).
57. Deck, 125 S. Ct. at 2010.
58. Id.
59. Id. (citing 4 W. Blackstone, Commentaries on the Laws of England 317 (1769)).
60. Id. (quoting 4 W. Blackstone, Commentaries on the Laws of England 317

(1769)).
61. Id. at 2011. The Court quoted an 1895 treatise for the proposition that "one at

trial should have the unrestrained use of his reason, and all advantages, to clear his
innocence... Our American courts adhere pretty closely to this doctrine." Id. (quoting 1
J. Bishop, New Criminal Procedure § 955, p. 573 (4th ed. 1895)).

62. Id.
63. Id.
64. 397 U.S. 337 (1970).
65. Deck, 125 S. Ct. at 2011.
66. Id.
67. 475 U.S. 560 (1986).
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was not like shackling, which the Court stated was inherently prejudi-
cial and only permissible when justified by a significant and specific
state interest.68 The Court also noted dictum from its decision in Es-
telle v. Williams6 9 that suggested compelling a criminal defendant to
appear before the jury in prison garb was so damaging to the fairness
of the fact-finding method that it must be warranted by an essential
state interest. 70 The Court next explained the statements set forth in
Estelle, Allen, and Holbrook have been treated collectively by lower
courts as a constitutional standard embodying Blackstone's ancient
rule prohibiting guilt phase shackling.7 1 Citing various lower court
opinions, the Court stated the following:

Courts and commentators share close to a consensus that,
during the guilt phase of a trial, a criminal defendant has a
right to remain free of physical restraints that are visible to
the jury; that the right has a constitutional dimension; but
that the right may be overcome in a particular instance by
essential state interests such as physical security, escape pre-
vention, or courtroom decorum. 72

Finally, the Court noted that lower courts have held fast to the
preservation of trial court discretion in the context of courtroom re-
straints, yet have still applied the limits set forth in Allen and Hol-
brook, as well as in the early English common law. 73 The Court
explained this lower court precedent established a consensus among
lower courts disapproving routine shackling since the 19th century.74

The Court then stated its prior holdings in Allen, Holbrook, and Es-
telle gave constitutional acknowledgment to a principle deeply en-
trenched in the law.7 5 The Court decided that in the guilt phase of a
criminal defendant's trial, the Fifth and Fourteenth Amendments pro-
hibit the appearance of a criminal defendant in visible restraints ab-
sent the trial court's determination that a specific state interest
justified their use.

7 6

In the next part of its analysis, the Court examined the reasoning
underlying the guilt phase shackling rule to determine whether it
must be applied similarly to prohibit penalty phase shackling.7 7 The

68. Deck, 125 S. Ct. at 2011.
69. 425 U.S. 501 (1976).
70. Deck, 125 S. Ct. at 2011.
71. Id. at 2011-12.
72. Id. at 2012 (citations omitted).
73. Id.
74. Id.
75. Id. The Court then concluded the statements set forth in these authorities

"identify a basic element of the due process of law protected by the Federal Constitu-
tion." Id. (internal quotations omitted).

76. Id.
77. Id.
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Court began its analysis by noting the Court's recent opinions regard-
ing guilt phase shackling have emphasized the significance of three
fundamental legal principles, rather than traditional concerns over
physical suffering. 78 First, the Court explained shackling under-
mined the presumption of innocence by suggesting to jurors the need
to separate the community at large from the criminal defendant. 79

Second, the Court stated shackling interfered with the right to counsel
since physical restraints interfere with the defendant's ability to com-
municate with his or her counsel or participate in his or her own de-
fense.8 0 With respect to the final fundamental legal principle that
supported the guilt phase shackling prohibition, the Court noted
shackling detracted from the formal dignity that is essential to the
courtroom.8 1 The Court stated the use of shackles at trial offended
the dignity of judicial proceedings.8 2 The Court again cautioned, how-
ever, that certain circumstances might exist that would necessitate
shackling.

s3

Based on these "fundamental legal principles," the Court declared
that in capital cases, the considerations that weigh against using
shackles in the guilt phase apply with equal force to the penalty
phase.8 4 The Court reasoned although the determination of guilt or
innocence is no longer an issue in the penalty phase, the jury is still
deciding between life and death, a decision the court found no less
significant than the decision between guilt and innocence.8 5 The
Court then recognized favorably Deck's argument that shackling
might imply to a jury that the convict is dangerous - a characteristic
that is many times viewed as an aggravating factor, which could lead
to imposition of the death penalty if established. 6 Based on the fore-
going considerations, the Court concluded convicts could not be placed
in visible shackles during the penalty phase of a capital proceeding,

78. Id. at 2013.
79. Id.
80. Id. As an example of a way in which shackling "could interfere with a defen-

dant's right to participate in his own defense," the Court cited a 1696 King's Bench case,
Cranburne's Case, 13 How. St. Tr. 222, for the example of a defendant who did not freely
choose "to take the witness stand on his own behalf" because of the burden imposed by
his shackles. Id.

81. Id. The Court stated the courtroom "reflects a seriousness of purpose that helps
to explain the judicial system's power to inspire the confidence and to affect the behav-
ior of a general public whose demands for justice our courts seek to serve." Id.

82. Id.
83. Id. at 2014.
84. Id. However, the Court conceded the first of these principles - the presumption

of innocence - does not apply to penalty phase proceedings since the defendant has
already been convicted at this point. Id.

85. Id. (citing Monge v. California, 524 U.S. 721, 732 (1998)).
86. Id. The Court also stated shackling "almost inevitably affects adversely the

jury's perception of the character of the defendant." Id.

[Vol. 39
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unless special circumstances, such as safety concerns, necessitated
shackling.

8 7

After concluding shackling must not be allowed in a capital con-
vict's penalty phase, the Court addressed the State of Missouri's argu-
ments.8 8 The State argued the Supreme Court of Missouri correctly
determined (1) there was no evidence the jury observed Deck's re-
straints, (2) the trial court acted within its discretion, and, (3) Deck
suffered no prejudice.8 9 Regarding the State's first argument, the
Court explained the Missouri Supreme Court's holding did not mean
to suggest the jury never observed the shackles; rather, the court sug-
gested by its holding the jury's degree of awareness of the shackles
was unknown. 90 Thus, the Court treated this argument as a non-is-
sue.9 1 Rejecting the State's second argument, the Court noted the
only reason given by the trial court for why Deck was shackled was
the fact Deck had already been convicted. 92 Finally, the Court re-
jected the State's third argument for its failure to acknowledge shack-
ling was inherently prejudicial, as stated in dictum in Holbrook.9 3

According to the Court, that statement was rooted in the Court's belief
that shackling frequently has negative effects that are difficult to
glean from a trial record.9 4

On this basis, the Court concluded a court must not order a capi-
tal convict visibly shackled during the penalty phase without ade-
quate justification, and that actual prejudice need not be shown for a
due process violation.9 5 Additionally, the Court noted the burden was
on the State to prove beyond a reasonable doubt that the shackling did
not contribute to the defendant's verdict.9 6

Justice Clarence Thomas, joined by Justice Antonin Scalia, filed a
lengthy dissent, reasoning neither tradition at English common law
nor tradition among the states supported the Court's holding. 9 7 Jus-
tice Thomas opined that to reach its holding, the Court applied an an-
tiquated rule, the basis for which was no longer viable. 98 Justice

87. Id. at 2014-15.
88. Id. at 2015.
89. Id.
90. Id.
91. Id. The Court also addressed the State's argument that the jury was simply

unaware of the restraints, stating that the trial court record clearly implied the jury
was aware of the shackles since "Deck's attorney stated on the record that Mr. Deck
[was] shackled in front of the jury." Id. (emphasis in original).

92. Id.
93. Id.
94. Id.
95. Id. at 2014-15.
96. Id. at 2015-16.
97. Id. at 2016 (Thomas, J., dissenting).
98. Id. (Thomas, J., dissenting).
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Thomas also stated the Court's holding paid little deference to the
states while giving conclusive effect to the Court's dicta in Allen, Hol-
brook, and Estelle.99 Finally, Justice Thomas concluded the Court's
holding defied common sense and gave little regard to courtroom se-
curity concerns. 100

Justice Thomas framed the issue as whether the Due Process
Clause of the Fourteenth Amendment precluded a defendant from be-
ing visibly shackled. 10 ' Summarizing his argument, Justice Thomas
focused on what he believed to be a history that did not support the
Court's holding.' 0 2 Justice Thomas noted the old rule the majority
endorsed was traditionally applied out of a concern for the physical
well-being of the defendant, not the above stated legal principles the
majority highlighted. 10 3 Justice Thomas also argued the old rule did
not arise from a need to preserve a defendant's assistance of counsel
because defendants of the time in which the rule emerged defended
themselves.' 0 4 The dissent also rejected the Court's determination
that the prohibition against shackling had been long established
among the states.'0 5 Justice Thomas noted that in nearly two-thirds
of the states, no state court opinions on the issue appeared until the
20th century, and that of those states, twenty-one had no recorded
opinion on the issue until the latter part of the 20th century. 10 6 Jus-
tice Thomas stated the practice embodied in the Court's holding was a
recent phenomenon and not as deep-seated as the majority as-

99. Id. (Thomas, J., dissenting).
100. Id. (Thomas, J., dissenting).
101. Id. at 2017 (Thomas, J., dissenting).
102. Id. (Thomas, J., dissenting). In summarizing his argument, Justice Thomas

stated the following:
[Alithough the English common law had a rule against trying a defendant in
irons, the basis for the rule makes clear that it should not be extended by rote
to modern restraints, which are dissimilar in certain essential respects to the
irons that gave rise to the rule. Despite the existence of a rule at common law,
state courts did not even begin to address the use of physical restraints until
the 1870's, and the vast majority of state courts would not take up this issue
until the 20th century, well after the ratification of the Fourteenth Amend-
ment. Neither the earliest case[s] nor the more modern cases reflect a consen-
sus that would inform our understanding of the requirements of due process. I
therefore find this evidence inconclusive.

Id.
103. Id. at 2017 (Thomas, J., dissenting). According to Justice Thomas, "this con-

cern was understandable, for the irons of that period were heavy and painful. In fact,
leather strips often lined the irons to prevent them from rubbing away a defendant's
skin." Id. at 2017-18 (quoting T. GROSS, MANACLES OF THE WORLD: A COLLECTOR'S GUIDE
TO INTERNATIONAL HANDCUFFS, LEG IRONS, AND OTHER MISCELLANEOUS SHACKLES AND

RESTRAINTS 25 (1997)) (internal quotations omitted).
104. Id. at 2018 (Thomas, J., dissenting).
105. Id. at 2019 (Thomas, J., dissenting).
106. Id. at 2019-20 (Thomas, J., dissenting).
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serted.'0 7 Justice Thomas further noted the practices among the
states in the 19th century with respect to shackling were divergent,
with many decisions deferring heavily to the discretion of the trial
courts.' 0 8 Justice Thomas also discussed modern cases he believed
provided no more justification for the majority's decision than the ear-
liest cases. l0 9

Justice Thomas conceded that in recent years, many courts have
concluded the practice of shackling was inherently prejudicial. 110

However, Justice Thomas noted this trend stemmed from underdevel-
oped dicta in Estelle, Flynn, and Allen."' Justice Thomas further
opined lower courts relied on this dicta and had not reached any kind
of consensus about the Due Process Clause.1 12 Justice Thomas also
explained that no tradition or consensus among the states existed
with regard to penalty phase shackling. 113 Justice Thomas further
noted many modern courts have decided the rule against shackling is
inapplicable in sentencing proceedings. 114 Justice Thomas also stated
Deck's jury should not have been surprised Deck was in shackles be-
cause the jury already had reason to separate Deck from the commu-
nity at large given that he was convicted of robbery and two counts of
murder. 1 15

In regard to the Court's three fundamental legal principles under-
lying the guilt phase shackling prohibition, Justice Thomas first
stated Deck's ability to participate in his defense was not impaired,
since Deck made no such claim to that effect. 116 Justice Thomas then
stated courtroom decorum was not a fundamental right the Court had
ever held to be enforceable by a criminal defendant. 1 17 Justice
Thomas also rejected the Court's argument that a visibly shackled de-
fendant implied to the jury the defendant was dangerous, stating that
this argument ignored the relatively recent separation of penalty and
guilt proceedings in criminal trials. 1 18 Justice Thomas concluded by
arguing the Court's holding would do little to quell a worsening court-
room security problem. 11 9

107. Id. at 2020 (Thomas, J., dissenting).
108. Id. at 2020-21 (Thomas, J., dissenting).
109. Id. at 2021-22 (Thomas, J., dissenting).
110. Id. at 2023-24 (Thomas, J., dissenting).
111. Id. at 2024 (Thomas, J., dissenting).
112. Id. at 2024-25 (Thomas, J., dissenting).
113. Id. at 2025 (Thomas, J., dissenting).
114. Id. (Thomas, J., dissenting).
115. Id. at 2026 (Thomas, J., dissenting).
116. Id. at 2027 (Thomas, J., dissenting).
117. Id. (Thomas, J., dissenting).
118. Id. at 2028 (Thomas, J., dissenting).
119. Id. at 2028-29 (Thomas, J., dissenting). Justice Thomas supported this argu-

ment by noting private and government studies that concluded courtroom personnel
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BACKGROUND

A. ILLINOIS V. ALLEN. THE UNITED STATES SUPREME COURT

EXPRESSLY ACKNOWLEDGED THE SHACKLING OF A

CRIMINAL DEFENDANT WAS AN ACCEPTABLE

COURTROOM PRACTICE UNDER CERTAIN

CIRCUMSTANCES

In Illinois v. Allen,120 the United States Supreme Court held it
was not constitutional error for a trial judge to remove a criminal de-
fendant from portions of the guilt phase of his own trial when the
judge repeatedly warned the defendant to desist his unruly con-
duct.12 1 William Allen ("Allen") was convicted by the Criminal Court
of Cook County for armed robbery for holding up an Illinois bartender
at gunpoint for $200.122 At trial, the judge allowed Allen to defend
himself pro se until Allen argued abrasively with the judge while at-
tempting to conduct his own voir dire proceeding. 123 At this point, the
judge asked appointed counsel to proceed with the examination of the
venire persons. 124 Despite this measure by the court, however, Allen
continued to argue with the judge until Allen's remarks escalated such
that he threatened the judge's life. 12 5 The judge then gave Allen one
more warning, stating he would be removed from the courtroom upon
the occurrence of another outburst.12 6 Allen continued his abusive re-
marks, stating repeatedly there would "be no trial."12 7 Upon these
remarks, the judge removed Allen from the courtroom until the con-
clusion of voir dire.1 28

Before the jury returned, Allen appeared before the judge and re-
quested to remain in the courtroom, to which the judge agreed on the
condition that Allen improve his conduct.12 9 Allen eventually caused
another disruption and was removed from the courtroom a second
time.' 30 During this outburst, Allen protested the exclusion of certain
witnesses on his own behalf, stating again that there would be no

from judges to bailiffs faced risks of physical harm increasingly higher than the national
average. Id.

120. 397 U.S. 337 (1970).
121. Illinois v. Allen, 397 U.S. 337, 346-47 (1970).
122. Allen, 397 U.S. at 338-39.
123. Id. at 339-40.
124. Id.
125. Id. at 340. Allen told the judge, "When I go out for lunchtime, you're going to be

a corpse here." Id.
126. Id.
127. Id. "At one point, [Allen] tore up the attorney's file and threw the papers to the

floor." People v. Allen, 226 N.E.2d 1, 2 (Ill. 1967).
128. Id.
129. Id.
130. Id. at 340-41.
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trial: "There is going to be no proceeding. I'm going to start talking
and I'm going to keep on talking all through the trial. There's not
going to be no trial like this."13 1 After the prosecution put on its case-
in-chief, Allen eventually returned to the courtroom for the duration of
the proceedings.

132

After the Supreme Court of Illinois upheld his conviction on ap-
peal, Allen petitioned for a writ of habeas corpus in the United States
District Court for the Northern District of Illinois, seeking review of
his armed robbery conviction. 133 Allen argued the trial judge wrong-
fully denied him his constitutional right to be present during his
trial. 134 In refusing to entertain Allen's habeas corpus petition, the
district court found no constitutional error in removing from court a
particularly unruly petitioner such as Allen.13 5 Allen appealed the
decision of the district court to the United States Court of Appeals for
the Seventh Circuit, arguing his constitutional right to be present at
his own trial had been violated. 136

The Seventh Circuit reversed the district court's decision, holding
it was constitutional error for the trial court to refuse to allow Allen to
be present throughout his trial proceedings. 13 7 The court reasoned a
defendant's right to be present at every stage of his or her proceeding
was an absolute right that could not be limited under any circum-
stances. 138 The court further reasoned Allen was forced to exercise
his right under conditions that were unreasonable, and such condi-
tions did not amount to a waiver. 139 The court explained such condi-
tions should have been imposed in a way that did not require the
relinquishment of Allen's right to be present at every stage of his trial
proceedings. 140 The court further stated the proper course of action
for the trial judge was to subdue the defendant in the courtroom
through the use of shackling and gagging, if necessary. 1 4 1 The court
supported its holding with the plain language of the Sixth Amend-
ment and two United States Supreme Court opinions, which the court
used to declare a defendant's absolute right to be present at his or her
trial. 14 2 The State of Illinois filed a petition for a writ of certiorari

131. Id.
132. Id. at 341.
133. Allen v. Illinois, 413 F.2d 232, 233 (7th Cir. 1969).
134. Allen, 397 U.S. at 339.
135. Id.
136. Id.
137. Id. at 341-42.
138. Id. at 342.
139. Id. at 341.
140. Id.
141. Id. at 342.
142. Id.
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with the United States Supreme Court, which granted certiorari to
consider whether the Criminal Court of Cook County violated Allen's
constitutional rights by removing Allen from numerous stages of his
trial.14 3

The United States Supreme Court reversed the decision of the
Seventh Circuit Court of Appeals, holding a defendant can lose his
constitutional right to be present at his or her trial if, after a fair
warning, the defendant persisted in abusive and unruly behavior. 14 4

Justice Hugo Black, writing for the majority, first reasoned the Court
had expressly rejected the dicta of the two cases relied upon by the
Seventh Circuit, both of which stood for the proposition that no trial
can ever proceed without the defendant. 145 Instead, the Court ac-
cepted the statement of Justice Cardozo in Snyder v. Massachu-
setts,14 6 in which Justice Cardozo, speaking for the Court, stated the
privilege of confronting one's witnesses could be lost through miscon-
duct.147 The Court then noted the importance of recognizing constitu-
tional rights, but explained these rights could be harmonized with the
goal of properly administrating criminal proceedings. 148 The Court
then declared "at least three constitutionally permissible ways" for a
trial court to handle an unruly defendant in the guilt phase: (1) bind-
ing and gagging the defendant in the courtroom, (2) citing the defen-
dant for contempt, or (3) removing the defendant from the courtroom
until the defendant agreed to conduct himself appropriately. 14 9

In describing how to properly handle an unruly defendant, the
Court first noted the following:

Trying a defendant for a crime while he sits bound and
gagged before the judge and jury would to an extent comply
with that part of the Sixth Amendment's purposes that ac-
cords the defendant an opportunity to confront the witnesses
at the trial. But even to contemplate such a technique, much
less see it, arouses a feeling that no person should be tried
while shackled and gagged except as a last resort. Not only is
it possible that the sight of shackles and gags might have a
significant effect on the jury's feelings about the defendant,
but the use of this technique is itself something of an affront

143. See generally Illinois v. Allen, 397 U.S. 337 (1970) (concluding there was no
constitutional error in removing an extremely unruly defendant from several stages of
the guilt phase of his trial).

144. Allen, 397 U.S. at 346-47.
145. Id. at 342 (emphasis added).
146. 291 U.S. 97 (1934).
147. Allen, 397 U.S. at 342-43 (quoting Snyder v. Massachusetts, 291 U.S. 97, 106

(1934)).
148. Id. at 343.
149. Id. at 343-44.
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to the very dignity and decorum of judicial proceedings that
the judge is seeking to uphold. 150

The Court also noted this method could encroach upon a defendant's
ability to communicate with his counsel. 15 1 Finally, the Court cau-
tioned that in some situations, one of the most fair and reasonable
methods by which to handle an unruly defendant is to bind and gag
him. 15 2 Thus, the Court held that Allen waived his constitutional
right to be present throughout the guilt phase of his trial through his
abusive and unruly courtroom conduct. 1 53

Justice William J. Brennan, Jr. concurred in the judgment, rea-
soning that the disruptive activities of a petitioner such as Allen could
not allow a petitioner to prevent his own trial. 154 According to Justice
Brennan, to allow such a practice would be to allow the petitioner to
benefit from his own wrong.15 5 Finally, Justice Brennan noted that of
the three constitutionally acceptable means of handling an unruly de-
fendant, shackling was probably the most unacceptable due to its of-
fense to the dignity of the judicial process. 1 56 Justice William 0.
Douglas filed a separate concurrence, reasoning the Court should not
have reached the merits of the case because the record - which was
thirteen years old-implied Allen had mental problems, and that such
a case should only be adjudicated on a complete record. 15 7

B. HOLBROOK V. FLYNN: THE UNITED STATES SUPREME COURT HELD

THE PRESENCE OF FOUR UNIFORMED STATE TROOPERS

SITTING IN THE FRONT SPECTATOR Row OF A

COURTROOM WAS UNPREJUDICIAL TO

CRIMINAL DEFENDANTS

In Holbrook v. Flynn,158 the United States Supreme Court deter-
mined a criminal defendant was not denied his constitutional right to
a fair trial with his five codefendants when the courtroom security
force was supplemented by four uniformed state troopers sitting in the
first row of the spectator section of the courtroom during the guilt
phase of the trial. 15 9 Charles Flynn ("Flynn") and five codefendants
were convicted by the Rhode Island Superior Court, Justice Anthony

150. Id. at 344.
151. Id.
152. Id.
153. Id. at 346.
154. Id. at 350 (Brennan, J., concurring).
155. Id. (Brennan, J., concurring). Justice Brennan also noted that before a defen-

dant is removed from his trial he should be warned. Id.
156. Id. at 350-51 (Brennan, J., concurring).
157. Id. at 352 (Douglas, J., concurring).
158. 475 U.S. 560 (1986).
159. Holbrook v. Flynn, 475 U.S. 560, 571 (1986).
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A. Giannini, for armed robbery for holding up a depository at gunpoint
and stealing approximately four million dollars in cash and goods. 160

At their trial, Flynn's counsel objected to the presence of four armed
and uniformed state troopers sitting directly behind the defendants in
the first spectator row. 16 1 Flynn's counsel argued the presence of the
uniformed troopers would influence juror perceptions of each of the
defendant's character. 162 The troopers were supplemented without
the trial judge's knowledge, yet the judge justified their presence by
noting the customary courtroom security personnel were
overextended. 163

Noting the troopers would be seated in the first spectator row, the
trial judge ruled the troopers could remain uniformed and armed in
the courtroom over defense counsel's objections. 164 The judge sug-
gested the prospective jurors should be examined in voir dire to reveal
whether they were likely to draw negative inferences from the pres-
ence of the troopers. 16 5 The judge reasoned this procedure would pro-
tect the defendants' constitutional rights. 16 6

Flynn sought interlocutory review in the Rhode Island Supreme
Court of the superior court's overruling of his objection to the security
presence, and the Rhode Island Supreme Court ruled that the trial
judge's ruling was incongruent with the typical approach employed by
most Delaware trial courts confronted with the issue.16 7 The court
noted the presence of state police was a decision within the sole discre-
tion of the trial judge after the judge had considered all relevant fac-
tors. 168 At the State's request, the trial judge then conducted a
hearing that involved the testimony of Captain Robert Melucci
("Melucci"), the principal officer of the court's security force, the Com-
mitting Squad. 169 Melucci testified the ratio of available courtroom
security forces to defendants posed a security risk that necessitated
the assistance of state police. 170 After completing jury selection, the
trial judge ruled against Flynn's motion, reasoning "if the defendants
were admitted to bail, there would be no state policemen and there
would be no committing squad officers in this courtroom, but bail hav-
ing been denied, it became the responsibility of the Warden and the

160. Holbrook, 475 U.S. at 560, 562.
161. Id. at 562-63.
162. Id. at 562.
163. Id. at 563.
164. Id.
165. Id.
166. Id.
167. Id. at 563-64.
168. Id. at 564.
169. Id.
170. Id.
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Committing Squad to maintain custody of the detainees.' 7 1 The trial
judge found the security risk posed by the defendant could only be
remedied by the assistance of the troopers. 172 The judge further rea-
soned the defendants were not prejudiced by the troopers' presence,
since fifty-one out of fifty-four jurors in voir dire responded that the
presence of the troopers created no perceptions of guilt in their minds
with respect to the defendants. 1 73 The trial resulted in the acquittal
of three defendants, and the conviction of three defendants, including
Flynn.1

7 4

Flynn appealed his conviction to the Rhode Island Supreme
Court, arguing that the presence of the supplemental security force
was unfairly prejudicial. 17 5 The supreme court affirmed the trial
court, reasoning the record indicated the trial court gave a careful and
thoughtful consideration of the question.176 Flynn then brought a
habeas corpus proceeding in the United States District Court for the
District of Rhode Island, arguing that the presence of the uniformed
state troopers throughout his trial was prejudicial and violated
Flynn's due process and equal protection rights. 177 The district court
rejected this claim on the merits, reasoning less totalitarian means
were explored and rejected, and that under the totality of the circum-
stances, the court's measures, though extreme, were constitutional. 178

The court further reasoned that although the measures used in
Flynn's trial might have appeared extreme, the measures did not deny
him equal protection or due process under the totality of the
circumstances. 

179

Flynn appealed the decision of the district court to the United
States Court of Appeals for the First Circuit, again arguing the pres-
ence of the uniformed officers was prejudicial and constitutional er-
ror.1 8 0 The First Circuit reversed the district court's ruling,
concluding the trial judge failed to consider whether the circum-
stances of Flynn's trial necessitated such measures. 18 ' The court of

171. Id. at 565.
172. Id.
173. Id. "The remaining three jurors had not precisely addressed the question." Id.
174. Id.
175. Id. at 565-66.
176. Id. at 565.
177. Id. at 566.
178. Id.
179. Id.
180. Id.
181. Id. The Court of Appeals noted the following:

[W]ith no threats shown to safety, [the trial judge] balanced nothing, but sim-
ply indicated a fear that since the defendants had not been bailed, they might
flee from the courtroom. There was no evidence even suggesting any unusual
likelihood of this; nor had anything whatever made "manifest" the "necessity
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appeals reasoned the trial judge had weighed no circumstances, and
that no threats to safety were shown at trial.' 8 2

The court of appeals also rejected the trial judge's reliance on voir
dire responses to quash any suggestion of prejudice to the defend-
ants.'8 3 In so doing, the court of appeals reasoned the security mea-
sures were so extreme in nature as to render the voir dire responses
unreliable. 184 The court of appeals then ordered that Flynn's writ of
habeas corpus be granted.'8 5 Terrence Holbrook, superintendent of
the correctional facility to which Flynn was assigned, filed for a writ of
certiorari with the United States Supreme Court, which granted certi-
orari to consider whether the noticeable deployment of security per-
sonnel at Flynn's trial was inherently prejudicial. 18 6

The Supreme Court reversed the decision of the court of appeals
and determined the visible presence of armed state troopers in a crim-
inal trial was not inherently prejudicial.' 8 7 Justice Thurgood Mar-
shall, writing for the majority, explained common experience and
reason weighed against a presumption that the use of an identifiable
courtroom security force was inherently prejudicial.' 8 8 The Court
framed its analysis by noting Flynn deserved to have his fate deter-
mined based on evidence presented at trial, not on grounds of external
circumstances not determined as proof at trial.'8 9 The Court then
noted not every practice that singles out a defendant is prejudicial. 190

The Court explained the presumption of innocence is the primary
principle guaranteeing due process under most circumstances. 19 1 The
Court then cited two of its previous opinions for the proposition that
some courtroom practices present such a danger to the right to a fair
trial that they deserve close judicial scrutiny. 19 2

The Court stated that in Estelle v. Williams, 193 in which the
Court noted that compelling a defendant to wear prison garb at trial
was unconstitutional, no essential state policy was served by forcing a

for heightened security." As for the exploration of less "totalitarian alterna-
tives," the exploration was limited, notwithstanding defendants' suggestions,
to inquiring whether regular commitment officers were available without in-
conveniencing the Presiding Justice ....

Id. at 566-67 (internal quotations omitted).
182. Id.
183. Id. at 567.
184. Id.
185. Id.
186. Id. at 568.
187. Id. at 572.
188. Id. at 569.
189. Id. at 567 (quoting Taylor v. Kentucky, 436 U.S. 478, 485 (1978)).
190. Id.
191. Id.
192. Id.
193. 425 U.S. 501 (1976).
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defendant to wear prison attire.1 9 4 The Court then cited dictum from
Illinois v. Allen, 195 in which the Court emphasized visibly binding and
gagging a defendant before a jury could result in prejudice. 19 6 After
establishing this precedent as a basis for its analysis, the Court stated
the central issue as whether the visible use of a supplemental security
force was "the sort of inherently prejudicial practice that, like shack-
ling, should only be permitted where justified by an essential state
interest specific to each trial."197

The Court began its analysis of the issue by comparing practices
such as shackling and compelling a defendant to wear prison clothing
with the practice of allowing the presence of uniformed officers in the
courtroom. 198 The Court noted the presence of guards, unlike shack-
ling and prison attire, did not necessarily need to be interpreted as a
symbol that the Flynn was dangerous. 19 9 The Court reasoned jurors
could just as easily have believed the presence of uniformed officers
was necessary to protect against disturbances from outside the court-
room.200 The Court further reasoned society has become accustomed
to the sight of security personnel in public places, and this is generally
no cause for alarm absent unusually high numbers of such persons. 20 1

Finally, the Court noted the more prudent approach was to judge the
deployment of security forces in the courtroom on a case-by-case
basis.

20 2

Applying this case-by-case framework, the Court considered in
the final part of its analysis whether the presence of four uniformed
state troopers in Flynn's trial was inherently prejudicial. 20 3 The
Court initially noted the court of appeals was correct in finding the
trial court's assessment of the jurors' mindsets in voir dire was not
dispositive. 20 4 The Court supported this conclusion with Court prece-
dent, stating jurors may not be fully conscious of the influence certain
courtroom practices will have on the jurors' attitudes toward the ac-
cused. 20 5 The Court noted any such responses were merely specula-

194. Holbrook, 475 U.S. at 568.
195. 397 U.S. 337 (1970).
196. Holbrook, 475 U.S. at 568.
197. Id. at 568-69 (emphasis added).
198. Id. at 569.
199. Id.
200. Id.
201. Id.
202. Id. The Court advanced this standard 'in view of the variety of ways in which

such guards can be deployed." Id.
203. Id. at 570.
204. Id.
205. Id. (citing Estes v. Texas, 381 U.S. 532, 542-43 (1965) (establishing little stock

need be placed in jurors' voir dire responses with respect to whether a juror would per-
ceive a specific courtroom practice as prejudicial to the defendant).

759
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tive. 20 6 The Court explained the issue was not whether the jurors
were conscious of a prejudicial effect, but whether there was a signifi-
cant risk of unallowable factors affecting the fact-finding process. 20 7

The Court noted even if the jurors knew the use of an identifiable se-
curity force was not common in Rhode Island courts, it was unlikely
the deployment of the security force made the jurors perceive Flynn as
unmistakably guilty.208 Finally, the Court explained even if it were
able to discern any degree of prejudice, the State had sufficient cause
for the extra security. 20 9 The Court reasoned sufficient cause for the
added security could be found in the State's interest in maintaining
custody of defendants who were denied bail after a proper hearing.2 10

The Court ended its analysis by criticizing the court of appeals'
rejection of the State's reasons for requesting additional security at
Flynn's trial.2 1 1 The Court reasoned it was not the place of the Court
to determine whether it might have been possible for the court to em-
ploy less obvious security personnel. 2 12 The Court explained there
was a greater degree of judicial restraint by the reviewing court when
the constitutionality of a state court proceeding was under review.2 13

On this basis, the Court determined Flynn failed to carry his burden
to show actual prejudice. 2 14 Thus, the Court decided Flynn's constitu-
tional right to a fair trial was not infringed by the supplementation of
additional security personnel. 2 15

C. ESTELLE V. WLLIAMS: THE UNITED STATES SUPREME COURT

DETERMINED IT WAS HARMLESS CONSTITUTIONAL ERROR

FOR A STATE COURT TO ALLOW A CRIMINAL

DEFENDANT TO APPEAR AT TRIAL IN
PRISON ATTIRE UNDER SOME CIRCUMSTANCES

In Estelle v. Williams,21 6 the United States Supreme Court deter-
mined it was harmless constitutional error for a state court to allow
an accused to appear at trial in prison attire if the accused did not
make a formal objection to that effect at trial.2 17 Harry Lee Williams

206. Id.
207. Flynn, 475 U.S. 560, 570 (quoting Estelle v. Williams, 425 U.S. 501, 505

(1976)).
208. Id. at 571 (quoting Estelle v. Williams, 425 U.S. 501, 505 (1976)).
209. Id.
210. Id.
211. Id. at 572.
212. Id.
213. Id.
214. Id.
215. Id. at 570-72.
216. 425 U.S. 501 (1976).
217. Estelle v. Williams, 425 U.S. 501, 512-13 (1976).
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("Williams") and his former landlord had a dispute on the landlord's
property. 218 Williams was at the landlord's apartment complex to
visit a female resident he had met while previously living at the com-
plex. 2 19 During his visit to the complex, Williams and the landlord
quarreled and exchanged heated words until eventually a fight en-
sued, in which Williams stabbed the landlord in the chest, neck, and
abdomen, causing severe injury. 220

Williams was eventually booked for the stabbing and detained
while he awaited trial. 2 2 1 When Williams came to understand he
would soon appear at trial, he asked an officer for his civilian clothing
but was denied his request.22 2 Williams then appeared at the guilt
phase of his trial in identifiable prison-issued attire, and made no ob-
jection to his appearance in the clothing.2 23 The 177th Judicial Dis-
trict Court, Harris County, Texas, convicted Williams of "assault with
intent to murder with malice afterthought."2 24

Williams appealed his conviction to the Texas Court of Criminal
Appeals, arguing, inter alia, the trial court erred in allowing him to
appear at trial in identifiable prison attire.22 5 Williams claimed that
appearing in such clothing infringed the presumption of innocence. 226

Justice Douglas of the Court of Criminal Appeals affirmed his convic-
tion, reasoning Williams waived his rights by failing to object.2 27 Wil-
liams promptly filed a petition for a writ of habeas corpus with the
United States District Court for the Southern District of Texas, argu-
ing the presumption of innocence was infringed when he was allowed
to stand trial in identifiable prison clothing. 228

Justice Carl 0. Bue, Jr. of the district court found for the State,
holding although requiring a defendant to appear at trial in prison
clothing was inherently unfair, such an event amounted to harmless
error. 22 9 The district court reasoned the circumstances surrounding
the crime for which Williams was convicted were so strong a jury
would not be dissuaded from a finding of innocence to a guilty verdict
simply because of Williams's appearance in identifiable prison at-
tire. 230 The district court further reasoned no factual basis existed to

218. Estelle, 425 U.S. at 502.
219. Id.
220. Id.
221. Id. Williams was unable to post bond. Id.
222. Id.
223. Id.
224. Id. at 502-03.
225. Williams v. State, 477 S.W.2d 24, 26 (Tex. Crim. App. 1972).
226. Williams, 477 S.W.2d at 27.
227. Id. at 26-27.
228. Williams v. Beto, 364 F. Supp. 335, 339 (S.D. Tex. 1973).
229. Estelle, 425 U.S. at 503.
230. Williams, 364 F. Supp. 335, 343.
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cause a jury to convict Williams of the lesser-included offense, regard-
less of whether Williams appeared at his trial in prison clothing.23 1

Williams appealed the decision of the district court to the United
States Court of Appeals for the Fifth Circuit, arguing his due process
rights were violated when he was forced to wear prison clothing at his
trial.2 3 2 The Fifth Circuit reversed the district court's decision and
decided the error of trying Williams in prison garb was not harm-
less. 2 3 3 The court reasoned the evidence presented at Williams's trial
was insufficient to support the district court's conclusion that Wil-
liams would have been sentenced to the greater included offense of
"assault with the intent to kill with malice" had Williams stood trial in
non-prison attire. 23 4 The court noted Williams's lesser-included of-
fense was "assault with intent to kill without malice." 23 5 The court
stated the only testimony offered at Williams's trial that evidenced
malice was a brief hearsay remark that Williams went to the apart-
ment complex to cause trouble. 23 6 On this basis, the court concluded
trying Williams in prison attire was not harmless. 2 37 The State then
filed a petition for a writ of certiorari with the United States Supreme
Court, which granted certiorari to consider whether Williams was de-
nied due process or equal protection of the law by being compelled to
appear at his trial in identifiable prison attire.238

The Supreme Court reversed the decision of the Fifth Circuit, de-
termining although the State could not compel a criminal defendant to
stand trial in identifiable prison attire under the Fourteenth Amend-
ment, the fact that Williams's counsel did not object to the practice
amounted to harmless constitutional error, since failure to object
under such circumstances amounted to an insufficient presence of
compulsion. 2 39 Chief Justice Warren E. Burger, writing for the major-
ity, reasoned nothing in the record supported the conclusion that Wil-
liams was compelled to appear at his trial in prison clothing.240 The
Court began its analysis by noting the right to a fair trial is funda-
mental, and the presumption of innocence is a cornerstone of criminal
justice that descends from that right.24 1 The Court then explained

231. Id. at 343-44.
232. Estelle v. Williams, 500 F.2d 206, 207 (5th Cir. 1974).
233. Id. at 211-12.
234. Id.
235. Id. at 211 (emphasis added).
236. Id.
237. Id. at 212.
238. See generally Estelle v. Williams, 425 U.S. 501 (1976) (determining that trying

a criminal defendant in identifiable prison attire was unconstitutional).
239. Estelle, 425 U.S. at 512-13.
240. Id. at 512.
241. Id. at 503.
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that to advance the presumption of innocence, lower courts must be
aware of issues that could unduly influence the fact-finding
process.

24 2

The Court then noted many state and federal courts have decided
an accused cannot be forced to wear prison attire on the grounds that
doing so would infringe upon the presumption of innocence. 24 3 Citing
Illinois v. Allen, 24 4 the Court next cautioned that factors such as an
accused appearing in prison attire could not always be avoided. 24 5

The Court then stated requiring an accused to wear prison attire fur-
thered no state interest, as opposed to physical restraints, which the
Court noted were permitted under Allen. 24 6 The Court further noted
forcing Williams to wear prison attire would result in an equal protec-
tion violation since persons who could not obtain bail were not re-
quired to wear prison attire.2 47

The second part of the Court's analysis focused on the Fifth Cir-
cuit's practice of holding prison attire cases susceptible to the harm-
less error doctrine.2 48 The Court began the second part of its analysis
with a discussion of the federal harmless error doctrine. 24 9 The Court
noted, "Not all trial errors which violate the Constitution automati-
cally call for reversal." 250 Building on this basis, the Court cited to a
Fifth Circuit case, United States ex rel. Stahl v. Henderson,25 1 in
which the defendant, who was tried in prison clothing and shackled,
was found not to be prejudiced because he was being tried for the mur-
der of an inmate while confined in prison, thus putting the jury on
notice of the fact that he was already incarcerated. 2 52 The Court
noted that according to the Henderson court, no prejudice could result
"from seeing that which is already known."2 5 3

242. Id.
243. Id. at 504. The Court also noted this was the American Bar Association's offi-

cial position. Id.
244. 307 U.S. 337 (1970).
245. Estelle, 425 U.S. at 505.
246. Id. The Court noted the State of Texas put forth no reason or state interest for

allegedly compelling Williams to wear prison attire. Id.
247. Id. (citing Griffin v. Illinois, 351 U.S. 12 (1956)).
248. Id. at 506.
249. Id. at 506-07.
250. Id. at 506 (quoting Harrington v. California, 395 U.S. 250, 251-52 (1969)).
251. 472 F.2d 556 (5th Cir. 1973).
252. Estelle, 425 U.S. at 507.
253. Id. at 507 (quoting United States ex rel. Stahl v. Henderson, 472 F.2d 556, 557

(5th Cir. 1973)). The defendant in Henderson, like Deck, was handcuffed to a belly
chain during his trial. Henderson, 472 F.2d at 556. However, the Fifth Circuit saw no
problem in restraining the defendant and decided "the security measures taken... were
justified by [the defendant's] potential dangerousness." Id. at 557.
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After analyzing the Henderson decision, the Court stated compel-
ling Williams to testify in prison attire would be error. 25 4 However,
since Williams made no objection to that effect at trial, the Court de-
termined there was little in the record to show he was compelled to
wear the clothing.2 5 5 The Court supported this determination by not-
ing a common defense tactic was to produce an accused in prison attire
in order to elicit juror sympathy. 25 6 The Court acknowledged the evi-
dence in Williams's case supported the suggestion Williams may have
taken this approach:

The evidence showed that respondent was a Caucasian in his
sixties. At the evidentiary hearing, he testified that he felt he
had no real case to present at trial. The testimony of several
eyewitnesses was clear and consistent. Under these circum-
stances, a desire to elicit jury sympathy would have been a
reasonable approach and one which the trial judge might rea-
sonably have assumed was deliberately undertaken. 25 7

The Court also stated the trial judge should not have been rebuked for
failing to ask Williams or his counsel whether Williams would stand
trial in prison attire.2 5s The Court supported this conclusion by ex-
plaining that decisions relating to trial strategies and tactics rested
with defendants and their attorneys once defendants retained counsel
to assist them.2 59 On this basis, the Court decided Williams was not
compelled to stand trial in prison attire. 260

Justice William J. Brennan, Jr., joined by Justice Thurgood Mar-
shall, filed a dissenting opinion, arguing primarily that the majority's
determination that Williams was not compelled to appear at his trial
in prison attire amounted to an impermissible waiver of his constitu-
tional rights. 2 6 1 Consistent with the majority's opinion, Justice Bren-
nan framed his analysis with a discussion of the presumption of
innocence and its close relationship to due process and the right to a

254. Estelle, 425 U.S. at 507-08.
255. Id. at 509-10. The Court noted the following:

The record is clear that no objection was made to the trial judge concerning the
jail attire either before or at any time during the trial. This omission plainly
did not result from any lack of appreciation of the issue, for respondent had
raised the question with the jail attendant prior to trial. At trial, defense coun-
sel expressly referred to respondent's attire during Voir dire. The trial judge
was thus informed that respondent's counsel was fully conscious of the
situation.

Id.
256. Id. at 508.
257. Id. at 510 n.5.
258. Id. at 512.
259. Id. According to the Court, "Any other approach would rewrite the duties of

trial judges and counsel in our legal system." Id.
260. Id. at 512-13.
261. Id. at 515-16, 518.
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fair trial.2 6 2 However, Justice Brennan asserted that identifiable
prison attire robbed Williams of the dignity constitutionally afforded
criminal defendants as an element of presumed innocence, and thus
branded him guilty in the jurors' eyes. 26 3 Justice Brennan then ar-
gued that in a system in which every defendant is presumed innocent,
due process does not tolerate the risk a juror may be swayed - even
unwittingly - by the effects of a defendant clothed in prison attire.26 4

The balance of the dissent's opinion focused on the subversion of the
typical standard by which an accused waives his right to appear free
of prison attire through inaction.2 65

D. UNITED STATES EX REL. STAHL V. HENDERSON THE FIFTH

CIRCUIT COURT OF APPEALS DECIDED AN INMATE-

DEFENDANT WHO WAS VISIBLY SHACKLED AND

CLOTHED IN PRISON ATTIRE DURING HIS

MURDER TRIAL WAS NOT PREJUDICED AS A RESULT OF HIS

APPEARANCE

In United States ex rel. Stahl v. Henderson,26 6 the United States
Court of Appeals for the Fifth Circuit determined an inmate-defen-
dant who was visibly shackled and clothed in prison attire before a
jury was not prejudiced as a result of his appearance. 26 7 In Hender-
son, Alfred Stahl ("Stahl") murdered a fellow inmate, Clarence Joseph
Gros ("Gros"), while a prisoner at Angola Prison in Louisiana. 268 The
evidence produced at trial indicated Stahl murdered Gross with a
meat cleaver. 26 9

The 20th Judicial District Court, Parish of East Feliciana, Justice
Woodrow W. Overton, convicted Stahl without capital punishment for
the murder of Gros and sentenced Stahl to life imprisonment. 270

Stahl appealed the district court's judgment directly to the Supreme
Court of Louisiana, noting numerous bills of exception. 27 1 Justice

262. Id. at 517.
263. Id. at 518.
264. Id.
265. Id. at 521-523.
266. 472 F.2d 556 (5th Cir. 1973) (per curiam).
267. Stahl v. Henderson, 472 F.2d 556, 556 (5th Cir. 1973) (per curiam).
268. Stahl, 472 F.2d at 556. Stahl had allegedly killed two men in a prison dormi-

tory, but was only standing trial for the murder of Gros. State v. Stahl, 236 La. 362, 375-
76 (1959).

269. Stahl, 236 La. at 368. The prosecutor stated in his opening statement that the
"accused had obtained a meat cleaver which he had previously taken into the dormitory
where the murder was committed, and had hacked to death the deceased named in the
bill of indictment and another person; that both of these men had had their brains prac-
tically beaten out." Id.

270. Stahl, 236 La. at 362.
271. Id.
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Hawthorne of the supreme court analyzed some of these bills, and
eventually dismissed all bills of exception as being without merit. 27 2

Accordingly, Justice Hawthorne ruled the trial judge correctly con-
victed Stahl.

2 7 3

After losing his appeal, Stahl filed a writ of habeas corpus petition
with the Twentieth Judicial District Court of West Feliciana Par-
ish.27 4 After an evidentiary hearing, the district court denied post-
conviction relief.27 5 Stahl then filed a writ of habeas corpus petition
with the Supreme Court of Louisiana, which denied relief "for the rea-
sons expressed by the trial judge in the evidentiary hearing."27 6 Next,
Stahl sought habeas corpus relief federally from the United States
District Court for the Middle District of Louisiana, Justice E. Gordon
West, arguing he was entitled to relief on the grounds he was (1)
forced to appear at trial shackled and handcuffed to a restraining belt
with the presence of armed guards, (2) forced to appear at trial in
identifiable prison clothing, and (3) represented by ineffective coun-
sel.27 7 The district court denied his petition without explanation. 2 78

As a last resort, Stahl appealed the district court's denial of his federal
habeas corpus petition to the United States Court of Appeals for the
Fifth Circuit.2 79

With regard to the wrongful shackling claim, the Fifth Circuit, in
a per curiam opinion, reasoned the safety measures were justified con-
sidering Stahl's potential dangerousness, which was evidenced by the
record.28 0 On this basis, the Fifth Circuit refused to find an abuse of
discretion by the trial judge with respect to the shackling claims. 28

Moreover, the Fifth Circuit found no prejudice in Stahl's appearance
before the jury in visible prison attire. 28 2 The Fifth Circuit reasoned
the prison clothing was Stahl's normal prison attire in his place of in-
carceration - Angola Prison. 28 3 The Fifth Circuit further reasoned
the jury knew Stahl was a prison inmate at the time of the murder, as

272. Id. at 380. Stahl made no fewer than 21 exceptions on appeal. Id. at 362-80. At
no point in Judge Hawthorne's opinion were the issues of shackling or prison attire
addressed. See generally State v. Stahl,, 236 La. 362 (1959) (failing to address the issues
of Stahl appearing at trial shackled and in prison attire).

273. Stahl, 236 La. at 380.
274. Henderson, 472 F.2d at 556.
275. Id. at 556.
276. Stahl v. Henderson, 260 La. 130, 130 (1971).
277. Henderson, 472 F.2d at 556. Stahl's prison uniform he was compelled to wear

bore his incarceration number and prison nickname. Id.
278. Id, at 556.
279. Id.
280. Id. at 557.
281. Id.
282. Id.
283. Id.
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well as at the time of trial. 28 4 The Fifth Circuit summarized the im-
plications of these facts by stating "no harm can result from seeing
that which is already known."28 5 Finally, the Fifth Circuit rejected
Stahl's ineffective assistance of counsel claim on the ground that the
record supported the United States District Court's finding that
Stahl's attorneys were able and put forth a vigorous defense. 28 6 Thus,
the Fifth Circuit affirmed the district court's denial of Stahl's habeas
corpus petition, finding Stahl's restraint, security detail, and repre-
sentation constitutional.28 7

ANALYSIS

In Deck v. Missouri,28 8 the United States Supreme Court held
that the Due Process Clauses of the Fifth and Fourteenth Amend-
ments required a criminal defendant cannot appear before a jury in
shackles in either the guilt phase or penalty phase of a criminal pro-
ceeding unless a state interest specific to the accused - such as court-
room safety - necessitated the use of such measures. 28 9 The Court
began its analysis of the constitutionality of visible shackling by not-
ing a consensus among the states that shackling is generally prohib-
ited at the guilt phase. 290 The Court then explained three of its prior
holdings - Illinois v. Allen,29 1 Holbrook v. Flynn,29 2 and Estelle v. Wil-
liams 29 3 - have been treated by lower courts as a constitutional stan-
dard reflecting an ancient common law prohibition against shackling

284. Id. In his appeal to the Fifth Circuit, Stahl attempted to rely on the case of
Hernandez v. Beto, 443 F.2d 634 (5th Cir.) to find an abuse of discretion by the trial
court for allowing Stahl to appear before the jury in identifiable prison attire. Id. In
Beto, the defendant was tried in prison attire after his failure to make bond and subse-
quent incarceration. Id. The Beto court held that the defendant met his burden to make
known his desire to be tried in civilian attire under the facts of that case, and was thus
able to hold the government accountable for allowing him to appear so garbed. Id. The
Fifth Circuit distinguished Beto by implying that in Stahl's case, Stahl was already an
inmate, and not a former civilian, and thus the infringement of the presumption of inno-
cence in Beto was more obvious. Id. Stahl also relied on the case of Dennis v. Dees, 278
F. Supp. 354 (E.D. La. 1968), in which an abuse of discretion was found by the trial
judge when the judge allowed a substantial show of security personnel in the courtroom.
Id. In response to Stahl's reliance on Dennis, the Fifth Circuit disapproved of its hold-
ing insofar as it may have been in conflict with the Fifth Circuit's decision in Stahl's
case. Id.

285. Henderson, 472 F.2d at 557.
286. Id. at 557.
287. Id. at 556-57.
288. 125 S. Ct. 2007 (2005).
289. Id. at 2014-15.
290. Id. at 2010-11.
291. 397 U.S. 337 (1970).
292. 475 U.S. 560 (1986).
293. 425 U.S. 501 (1976).
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in the guilt phase.2 94 In the final part of its analysis, the Court ac-
knowledged three fundamental principles that it stated supported the
guilt phase shackling rule: the presumption of innocence, the right to
counsel, and the maintenance of the dignity and decorum of American
courtrooms. 2 95 The Court then applied these principles to the issue of
penalty phase shackling, reasoning most of these principles, and prin-
ciples related to some of them, rendered routine penalty phase shack-
ling unconstitutional. 29 6 Finally, the Court recognized an exception to
visible shackling, stating the trial judge, at his or her discretion, may
shackle criminal defendants if justified by sufficient state interests,
such as courtroom security.29 7

The Court in Deck mistakenly and selectively relied upon dicta
from its prior rulings to prohibit guilt phase shackling and penalty
phase shackling in criminal proceedings as unconstitutional. 298 This
Analysis will first explain how the Court improperly relied on dicta
from its prior rulings to prohibit guilt phase shackling.2 99 In so doing,
this Analysis will focus on the Deck Court's misplaced and selective
reliance on its dicta in Allen, Flynn, and Estelle.300 This Analysis will
then demonstrate the Court in Deck provided unconvincing reasoning
for applying the principles underlying guilt phase shacking to the is-
sue of penalty phase shackling.30 1 On this basis, this Analysis will
determine the Court in Deck erred by relying on the dicta of distin-
guishable prior rulings. 30 2

A. THE SUPREME COURT IMPROPERLY RELIED ON ITS PRIOR RULINGS

TO SUPPORT A CAPITAL DEFENDANT'S CONSTITUTIONAL

RIGHT TO APPEAR BEFORE A JURY FREE OF

RESTRAINTS

The Supreme Court in Deck erred in relying on dicta from Allen,
Holbrook, and Estelle to announce a constitutional prohibition against
the routine shackling of criminal defendants. 30 3 The Court's reliance
on Allen ignored the context in which Allen was decided and mis-
characterized the Allen Court's analysis, which stated shackling
might be the most reasonable way to deal with unruly defendants

294. Deck, 125 S. Ct. at 2010-12.
295. Id. at 2013-14.
296. Id. at 2013-16.
297. Id. at 2014-15.
298. See infra notes 305-426 and accompanying text.
299. See infra notes 305-68 and accompanying text.
300. See infra notes 305-68 and accompanying text.
301. See infra notes 367-426 and accompanying text.
302. See infra notes 300-03 and accompanying text.
303. See infra notes 306-68 and accompanying text.
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under some circumstances. 30 4 Furthermore, even though the Court in
Holbrook appeared to condemn shackling, the issue in Holbrook dealt
with an armed robbery trial and not a capital case, as in Deck.30 5 Fi-
nally, the Deck Court selectively chose to rely on specific dictum in
Estelle, while ignoring dictum in the same case that implied there was
no constitutional prohibition on shackling.30 6

1. The Court's Reliance on Illinois v. Allen Was Misplaced

The Court relied on distinguishable and unpersuasive dictum
from Allen in announcing a prohibition against guilt phase and pen-
alty phase shackling.30 7 In Deck, the Court first cited Allen for the
proposition that a criminal defendant's right to appear unrestrained
at the guilt phase of a trial descended from the Constitution's due pro-
cess guarantee.30 8 In Deck, Carman L. Deck ("Deck") was convicted of
two counts of felony murder after appearing before the jury at his re-
sentencing hearing in leg irons and handcuffed to a belly chain.30 9

Deck was convicted for robbing and murdering an elderly couple. 3 10

In reversing Deck's conviction, the United States Supreme Court re-
jected Missouri's argument that Deck was dangerous enough to war-
rant shackling due to the fact he had attempted to escape the scene of
the murders. 3 1 1 In establishing a basis for holding guilt phase shack-
ling was unconstitutional unless used to further a state interest spe-
cific to the defendant on trial, the Court relied in part on its dictum in
Allen.3 12 The Deck Court acknowledged the trial court in that case
justifiably used physical restraints due to the defendant's unruly
courtroom conduct.3 13

In Allen, the United States Supreme Court determined the defen-
dant, who was being tried for the armed robbery of a bartender,
waived his constitutional right to be present at each stage of his
trial. 3 14 The Court reasoned based on its previous holdings that the
privilege of confronting one's witnesses may be lost by misconduct
under some circumstances. 3 15 The Court then enumerated three "con-

304. See infra notes 309-36 and accompanying text.
305. See infra notes 337-48 and accompanying text.
306. See infra notes 349-62 and accompanying text.
307. See infra notes 310-24 and accompanying text.
308. Deck, 125 S. Ct. at 2011.
309. Deck, 125 S. Ct. at 2010.
310. Id. at 2009-10.
311. Id. at 2014-15.
312. Id. at 2011.
313. Id.
314. Illinois v. Allen, 397 U.S. 337, 338 (1970). The defendant, Allen, was being

tried for the armed robbery of $200.00 cash. Id.
315. Allen, 397 U.S. at 342-43 (quoting Snyder v. Massachusetts, 291 U.S. 97, 106

(1934)).
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stitutionally permissible ways" of dealing with an unruly defendant:
(1) binding and gagging the defendant, thereby keeping the defendant
present, (2) citing the defendant for contempt, or (3) removing the de-
fendant from the courtroom until he or she behaves. 3 16 In discussing
the first option, the Court in Allen noted that while binding and gag-
ging may comply with the Sixth Amendment, contemplating "such a
technique ... arouses a feeling that no person should be tried while
shackled and gagged except as a last resort."3 17 The Allen Court also
noted that such a technique offended the dignity and decorum of the
judicial process, but the Court conceded it "might possibly be the fair-
est and most reasonable way" to deal with an unruly defendant. 3 18

The facts and primary legal issues involved in Deck and Allen are
readily distinguishable. 3 1 9 In contrast to Allen, the perpetrator in
Deck was not on trial for the armed robbery of a small amount of cash;
rather, Deck was convicted of brutally murdering and robbing an eld-
erly couple. 320 Furthermore, the primary issue in Deck involved the
constitutionality of shackling in the penalty phase of a capital case
rather than the guilt phase of an armed robbery trial. 32 1 Thus, the
Deck Court incorrectly relied on Allen to announce a new constitu-
tional right for criminal defendants because Deck's crime was far
more violent than Allen's, and the prejudice complained of in Allen did
not relate to penalty phase shackling.3 2 2

Moreover, the Court analyzed the shackling issue in markedly in-
consistent and conflicting ways in Allen and Deck.3 23 The Allen Court
viewed shackling as one possible way in which to guarantee a criminal
defendant's Sixth Amendment right to be present at each stage of his
trial.3 2 4 In contrast, the Deck Court considered the shackling issue re-
lated to a criminal defendant's due process rights, weighing Missouri's
concerns over courtroom security against any possible prejudice to the

316. Id. at 343-44.
317. Id. at 344.
318. Id.
319. See infra notes 322-24 and accompanying text.
320. Compare Allen, 397 U.S. at 339 (noting Allen was on trial for the armed rob-

bery of a bartender for $200), with Deck, 125 S. Ct. at 2009-10 (noting Deck was on trial
for robbery and a double murder) (emphasis added).

321. Compare Allen, 397 U.S. at 346-47 (involving the issue of a criminal defen-
dant's right to be present throughout the guilt phase of his proceeding), with Deck, 125
S. Ct. at 2009 (involving the issue of whether a capital defendant has a constitutional
right to appear before a jury free of shackles at both the guilt and penalty phases of his
trial). Although Deck addressed the constitutionality of guilt phase shackling, it did so
in the context of a capital trial, and it also determined penalty phase shackling was
unconstitutional. Deck, 125 S. Ct. at 2010-14.

322. See supra notes 321-23 and accompanying text.
323. See infra notes 326-28 and accompanying text.
324. Allen, 397 U.S. at 343-44.
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defendant. 32 5 On this basis, Allen is again distinguishable, and thus,
its dictum, which is relied upon by the Court in Deck, operates as an
unsound basis from which to establish a capital defendant's due pro-
cess right to appear at trial free of visible restraints. 32 6

In addition to the legal and factual distinctions between Deck and
Allen, the Court's opinion in Deck also demonstrates the Deck Court
mischaracterized the Allen Court's analysis regarding shackling.3 2 7

The Deck Court noted the following in discussing its decision in Allen:

The Court wrote that "binding and gagging might possibly be
the fairest and most reasonable way to handle" [an unruly
defendant]. But the Court immediately added that "even to
contemplate such a technique . . . arouses a feeling that no
person should be tried while shackled and gagged except as a
last resort."3 28

Despite this explanation, however, the Allen Court did not in fact
"immediately" add the language in the latter quotation, but placed
this language in its conclusion regarding the shackling issue, after the
"last resort" language.3 2 9 Thus, the Allen Court actually determined
shackling "might possibly be the fairest and most reasonable way to
handle" an unruly defendant. 3 30 Thus, the Deck Court mischaracter-
ized the Allen Court's analysis when it relied on the Allen Court's dic-
tum to prohibit shackling under due process. 3 31

The factual and legal issues involved in Deck and Allen are clearly
distinguishable. 33 2 Moreover, the Court in Deck mischaracterized the
Allen Court's analysis when it announced a constitutional prohibition
on shackling in the guilt phase of a criminal trial.3 3 3 Thus, the Deck
Court's reliance on Illinois v. Allen was misplaced. 33 4

325. Compare Allen, 397 U.S. at 343-44 (viewing shackling as one constitutionally
permissible way to guarantee an unruly defendant's Sixth Amendment right to be pre-
sent at his own trial), with Deck, 125 S. Ct. at 2012 (basing its prohibition on shackling
on the Due Process Clause of the Fifth and Fourteenth Amendments).

326. See supra notes 325-27 and accompanying text.
327. See infra notes 330-33 and accompanying text.
328. Deck, 125 S. Ct. at 2011 (quoting Allen, 397 U.S. at 343-44) (internal citations

omitted and emphasis added).
329. Allen, 397 U.S. at 343-44.
330. Id. at 343-44.
331. See supra notes 329-32 and accompanying text.
332. See supra notes 321-28 and accompanying text.
333. See supra notes 329-33 and accompanying text.
334. See supra notes 334-35 and accompanying text.
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2. Deck v. Missouri Offers a Poor Context from Which to Announce
a Constitutional Prohibition on Guilt Phase Shackling in
Light of Holbrook v. Flynn

The Court in Deck misplaced its reliance on the dictum of Hol-
brook in announcing a constitutional prohibition on shackling because
language in Holbrook makes Deck clearly distinguishable. 3 35 The
Court in Deck relied on dictum from its decision in Holbrook that sug-
gested shackling was inherently prejudicial to criminal defendants. 3 36

Quoting from this dictum in Holbrook, the Court in Deck noted the
presence of several uniformed officers in the front spectator row of a
courtroom was not "the sort of inherently prejudicial practice that,
like shackling, should be permitted only where justified by an essen-
tial state interest specific to each trial."3 3 7

In Holbrook, the Court maintained the presence of several uni-
formed state troopers sitting in the first spectator row of the court-
room was not prejudicial to one of several co-defendants in an armed
robbery trial.3 3 s However, the Court tempered these remarks by ex-
plaining that not every practice that serves to single out a criminal
defendant is prejudicial. 33 9 The Court reasoned the jurors could have
just as easily believed the uniformed state troopers were in the first
spectator row to protect from disruptions outside the courtroom. 340

The Court determined that although it was possible to perceive that
the presence of a courtroom security force might be prejudicial to crim-
inal defendants, a case-by-case approach was the appropriate way to
examine such issues, given the numerous ways in which a security
force can be deployed in a courtroom.3 4 1

The facts and legal issues of Deck are substantially distinguisha-
ble from the facts of Allen.34 2 Similar to Allen, the Court's ruling in
Holbrook is distinguishable in that the issue in Deck did not revolve

335. See infra notes 338-48 and accompanying text.
336. Deck, 125 S. Ct. at 2011 (quoting Holbrook v. Flynn, 475 U.S. 560, 568-69

(1986)).
337. Id. (quoting Holbrook v. Flynn, 475 U.S. 560, 568-69 (1986)).
338. Holbrook, 475 U.S. at 571. The Court stated the following:

[W]e simply cannot find an unacceptable risk of prejudice in the spectacle of
four such officers quietly sitting in the first row of a courtroom's spectator sec-
tion. Even had the jurors been aware that the deployment of troopers was not
common practice in Rhode Island, we cannot believe that the use of the four
troopers tended to brand respondent in their eyes "with an unmistakable mark
of guilt."

Id. (internal quotations and citations omitted).
339. Id. at 567.
340. Id. at 569.
341. Id. The Court stated "reason, principle, and common human experience" coun-

seled against a presumption that the use of security guards in court was inherently
prejudicial. Id. (quoting Estelle v. Williams, 425 U.S. 501, 504 (1976)).

342. See infra notes 345-48 and accompanying text.
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only around an armed robbery case, but a double murder case. 3 4 3

Moreover, Holbrook involved the question of whether a uniformed
supplemental security force sitting directly behind several codefend-
ants was prejudicial to those defendants. 34 4 In contrast, Deck in-
volved the different question of the constitutionality of visible
shackling in criminal proceedings. 3 45 Thus, the Deck Court improp-
erly relied on the Holbrook Court's dictum to constitutionally prohibit
shackling because this dictum was relied upon by the Court in Hol-
brook to address a significantly different set of facts and legal
issues.

3 46

3. The Court Ignored Language in Estelle v. Williams That
Appeared to Support Shackling

The Court in Deck ignored dictum in Estelle that appeared to sup-
port shackling under some circumstances and selectively applied
other language from Estelle for the proposition that shackling in the
guilt phase should only be permitted when an essential state interest
exists. 34 7 In Deck, the Court relied on Estelle to draw an analogy be-
tween shackling and compelling a defendant to wear prison attire at
trial.3 48 The Court stated compelling a defendant to stand trial in vis-
ible prison attire posed a serious threat to the integrity of the fact-
finding process. 3 49 Relying in part on this language, the Deck Court
prohibited shackling in the guilt phase of a criminal trial. 3 50

In Estelle, the United States Supreme Court decided a criminal
defendant could waive his or her Fourteenth Amendment right to ap-
pear at trial free of identifiable prison attire if the defendant failed to
make a formal objection to that effect at trial.3 5 1 The Supreme Court
reasoned because the defendant Williams did not formally object at
trial to appearing before a jury in prison attire, the State did not suffi-
ciently compel him to stand trial in prison attire, as required to state a
constitutional violation. 35 2 The Court's decision in Estelle was deeply

343. Compare Holbrook, 475 U.S. at 560 (noting the defendant was on trial for
armed robbery), with Deck, 125 S. Ct. at 2008 (noting the defendant was on trial for
capital murder).

344. Holbrook, 475 U.S. at 562.
345. Compare Holbrook, 475 U.S. at 562 (deciding the constitutionality of a uni-

formed supplemental security force sitting directly behind several codefendants in an
armed robbery trial), with Deck, 125 S. Ct. at 2007-15 (deciding the issue of the constitu-
tionality of shackling during criminal proceedings).

346. See supra notes 344-47 and accompanying text.
347. See infra notes 350-62 and accompanying text.
348. Deck, 125 S. Ct. at 2011 (quoting Estelle, 425 U.S. at 503, 505).
349. Id.
350. Id. at 2011-12.
351. Estelle, 425 U.S. at 512-13.
352. Id.



CREIGHTON LAW REVIEW

rooted in the principle of the presumption of innocence. 3 53 The Court
explained compelling a criminal defendant to appear at trial in prison
attire infringed the presumption of innocence and at the same time
furthered no essential state interest.3 54 In making this latter point,
the Estelle Court distinguished shackling by noting, "unlike physical
restraints, permitted under Allen . . . compelling an accused to wear
jail clothing furthers no essential state policy."35 5

The Deck Court ignored language in Estelle that appeared to sup-
port shackling under some circumstances. 3 5 6 In Deck, the Court re-
lied on Estelle to draw an analogy between shackling and compelling a
defendant to wear prison attire at trial, stating that compelling a de-
fendant to go to trial in visible prison clothing posed a threat to the
fact-finding process that could only be justified by an essential state
policy. 3 5 7 However, the Deck Court neglected to note the Estelle Court
implied there was no constitutional prohibition toward shackling
when the Estelle Court stated physical restraints were "permitted
under Allen."3 58 Moreover, the Court in Deck failed to discuss that
the Court in Estelle eventually found Williams's appearance at trial in
recognizable prison attire to be harmless constitutional error.3 59

Thus, the Deck Court supported the creation of a constitutional prohi-
bition on guilt phase shackling through its selective use of the Court's
dictum in Estelle.360

The Court in Deck misplaced its reliance on Illinois v. Allen,
which involved distinguishable facts and legal issues.36 1 Moreover,
the Deck Court mischaracterized the Allen Court's discussion (in dic-
tum) of shackling, in which the Allen Court concluded shackling might
be the surest way to guarantee a criminal defendant's Sixth Amend-
ment rights under some circumstances. 36 2 However, while relying in
part on Allen, the Deck Court prohibited shackling under the Due Pro-
cess Clauses.3 63 The Deck Court's reliance on Holbrook v. Flynn was

353. Id. at 503.
354. Id. at 505.
355. Id. (emphasis added).
356. See infra notes 359-62 and accompanying text.
357. Deck, 125 S. Ct. at 2011 (quoting Estelle, 425 U.S. at 503, 505).
358. Compare Deck, 125 S. Ct. at 2007-16 (neglecting to note that Estelle acknowl-

edged shackling was constitutionally permissible under Allen), with Estelle, 425 U.S. at
505 (stating physical restraints were "permitted under Allen").

359. Compare Estelle, 425 U.S. at 512-13 (determining a defendant who appeared at
trial in recognizable prison attire was not prejudiced when the defendant made no objec-
tion at trial to his appearance), with Deck, 125 S. Ct. at 2007-16 (relying in part on
Estelle, yet failing to note the defendant in Estelle was determined by the Court to have
suffered no prejudice as a result of his appearance).

360. See supra notes 358-61 and accompanying text.
361. See supra notes 321-24 and accompanying text.
362. See supra notes 329-33 and accompanying text.
363. See supra notes 325-28 and accompanying text.
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also misplaced because the facts of Holbrook involved a less violent
offense and a different issue - the deployment of a supplemental se-
curity force at an armed robbery trial.3 6 4 Finally, the Deck Court,
while relying partially on Holbrook, ignored language from its opinion
in that case that suggested shackling was constitutionally permissible
under Allen.3 65 Accordingly, the Deck Court improperly relied on its
prior rulings to constitutionally prohibit the routine shackling of crim-
inal defendants.

36 6

B. THE DECK COURT PROVIDED UNCONVINCING REASONING FOR

APPLYING THE PRINCIPLES THAT SUPPORT PROHIBITING

GUILT PHASE SHACKLING TO THE ISSUE OF

PENALTY PHASE SHACKLING

The Court in Deck provided unconvincing reasoning for applying
the legal principles underlying a guilt phase shackling prohibition to
prohibit penalty phase shackling.3 6 7 The Deck Court gave insufficient
reasoning for its determination that shackling at the penalty phase
threatened concerns related to a defendant's presumption of inno-
cence. 3 68 Moreover, the Court in Deck could have used principles it
previously recognized in earlier rulings to decide Deck suffered no
prejudice in the penalty phase. 36 9 Finally, the remaining principles
the Deck Court used to support a shackling prohibition - the right to
counsel and maintaining the dignity and decorum of courtrooms - also
do not clearly apply to penalty phase shackling. 3 70

1. The Deck Court Gave Insufficient Reasoning for Its
Determination That Penalty Phase Shackling Threatened
Concerns Related to the Presumption of Innocence

The Court in Deck gave insufficient reasoning for determining
penalty phase shackling threatened concerns related to the presump-
tion of innocence. 37 1 In Deck, the Court framed its analysis of penalty
phase shackling by noting that its modern opinions have stressed
"three fundamental legal principles" that militate against shackling:
(1) the presumption of innocence, (2) a defendant's right to counsel,
and (3) maintaining the dignity of the judicial process. 37 2 In attempt-

364. See supra notes 337-48 and accompanying text.
365. See supra notes 349-62 and accompanying text.
366. See supra notes 363-67 and accompanying text.
367. See infra notes 373-426 and accompanying text.
368. See infra notes 373-86 and accompanying text.
369. See infra notes 387-408 and accompanying text.
370. See infra notes 409-26 and accompanying text.
371. See infra notes 374-86 and accompanying text.
372. Deck, 125 S. Ct. at 2013.
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ing to apply this first principle to penalty proceedings, the Court con-
ceded its application was not entirely obvious since the presumption of
innocence was nonexistent after conviction. 373 However, the Court
maintained although the jury is no longer deciding between guilt and
innocence after conviction, the penalty phase threatens related con-
cerns, such as the decision between life and death.3 74 The Court
stated this decision is no less significant than the decision between
guilt and innocence. 3 75

In Estelle, the Court determined it was harmless error for a state
to allow an accused to appear at trial in prison clothing when the ac-
cused made no formal objection to that effect at trial.3 76 In so deter-
mining, the Court explained that allowing an accused to stand trial in
prison attire infringed the presumption of innocence. 3 77 The Court
noted that in contrast to physical restraints, "permitted under Allen,"
forcing an accused to don jail attire furthered no essential state
interest.

3 78

The Deck Court gave insufficient reasoning for analogizing the
trial phase decision between guilt and innocence and the penalty
phase decision between life and death.3 79 Unlike Estelle, in which the
Court noted the presumption of innocence was a basic component of a
fair trial under the Due Process Clause, the Court in Deck considered
the "related concern" of the decision between life and death.38 How-
ever, the Deck Court provided no legal basis from which a convict was
protected from prejudice during the penalty phase, stating only that
the decision between life and death was no less grave than the deci-
sion between guilt and innocence and was therefore deserving of con-
stitutional protection. 38 1 Thus, although the decisions that jurors
make in the guilt phase and penalty phase may be of equal impor-
tance, it is unclear from the Court's opinion how, or whether, penalty
phase shackling implicates concerns legally related to the presump-

373. Id. at 2014.
374. Id.
375. Id.
376. Estelle, 425 U.S. at 512-13.
377. Id. at 504.
378. Id. at 505.
379. See infra notes 382-84 and accompanying text.
380. Compare Estelle, 425 U.S. at 503 (stating, "[tihe presumption of innocence, al-

though not articulated in the Constitution, is a basic component of a fair trial under our
system of criminal justice"), with Deck, 125 S. Ct. at 2014 (considering only the gravity
of the decision between life and death as related to the decision between guilt and inno-
cence, and giving no indication of whether penalty phase shackling threatened concerns
legally related to the presumption of innocence).

381. Deck, 125 S. Ct. at 2014 (noting that although the presumption of innocence
was inapplicable in a penalty proceeding, the decision between life and death was "no
less important than the decision about guilt").
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tion of innocence, which the Deck Court itself conceded was inapplica-
ble in penalty phase. 38 2

Although acknowledging in Estelle the presumption of innocence
descended from the Due Process Clause, and supported a guilt phase
defendant's right to be free from visible shackles, the Court in Deck
indicated no legal authority from which a penalty phase convict's right
to appear free of visible restraints descended. 38 3 Accordingly, the
Deck Court gave insufficient legal reasons for its determination that
penalty phase shackling threatened concerns related to the presump-
tion of innocence.

38 4

2. As the Court Has Recognized in Past Decisions, Shackling May

Not Prejudice Convicts Under All Circumstances

The Court in Deck failed to recognize the possibility that shacking
may not prejudice convicts such as Deck. 38 5 After a discussion of how
shackling in the penalty phase threatened concerns related to the pre-
sumption of innocence, the Court in Deck maintained shackling at the
penalty phase also threatened the significant need for accurate deci-
sion making when capital punishment was at issue.38 6 The Court fur-
ther stated the appearance of the convict in shackles inevitably leads
a jury to consider the convict a danger to society.38 7 The Court in
Deck noted the appearance of a shackled defendant negatively affected
the jury's perception of the convict's character. 3 8 However, in Estelle,
the Court acknowledged criminal defendants might intentionally de-
sire to elicit juror sympathy as a defense strategy by appearing before
a jury in prison clothing. 38 9 Thus, the Court in Deck discussed
prejudice to the defendant and ignored the option of recognizing, as it
previously had in Estelle, the idea of intentionally eliciting juror
sympathy.

3 90

Moreover, the fact that the defendant in Deck was already a con-
victed murderer at the time of the penalty phase leaves little doubt as
to the jury's perceptions of his innocence. 39 1 The Fifth Circuit case of

382. See supra notes 373-83 and accompanying text.
383. See supra notes 373-79 and accompanying text.
384. See supra notes 380-83 and accompanying text.
385. See infra notes 388-408 and accompanying text.
386. Deck, 125 S. Ct. at 2014 (quoting Monge v. California, 524 U.S. 721, 732

(1998)).
387. Id. at 2014.
388. Id. at 2013.
389. Compare Estelle, 425 U.S. at 508 (discussing the idea of intentionally eliciting

juror sympathy through the production of the defendant in prison attire), with Deck,
125 S. Ct. at 2011-12 (discussing only the prejudice that might result to the defendant
with respect to his appearance in front of the jury in visible shackles).

390. See supra notes 387-91 and accompanying text.
391. See infra notes 394-405 and accompanying text.
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United States ex rel. Stahl v. Henderson39 2 offers a well-reasoned re-
sponse to the Deck Court's misconception of juror perceptions.3 93 In
Henderson, the Fifth Circuit decided trying an accused who was hand-
cuffed to a belly chain and dressed in prison attire was non-prejudi-
cial.39 4 The defendant in Henderson was an incarcerated male
charged with killing a fellow inmate.39 5 With respect to the accused's
shackles, the Fifth Circuit reasoned the record amply supported the
use of shackles given the defendant's potential dangerousness. 39 6 The
Fifth Circuit also decided the defendant was not prejudiced by being
forced to wear identifiable prison clothing because the jury knew at
the time of the allegations, as well as at the time of trial, the defen-
dant was a prison inmate.3 9 7 As the Fifth Circuit noted, "No prejudice
can result from seeing that which is already known."398 The Supreme
Court favorably acknowledged this principle in Estelle, a decision re-
lied on by the Deck Court to prohibit penalty phase shackling.3 99

Similar to Henderson, the defendant in Deck was a known convict
at the time of his penalty phase. 40 0 Moreover, Deck was convicted of a
brutal double murder, which evidenced his potential dangerous-
ness. 40 1 Thus, applying the principles set forth in Henderson, and ac-
knowledged by the Court in Estelle, the Court could have decided no
prejudice could reasonably have resulted from Deck being shackled in
front of the jury at the penalty phase because Deck had evidenced his
potential dangerousness through his conviction for a brutal double
murder.40 2 On this basis, the Court in Deck selectively chose to rely
on dictum from Estelle, which spoke to the prejudicial nature of shack-
ling, while ignoring other dictum from that case that correctly sug-
gested shackling a convicted perpetrator was non-prejudicial and may
in fact aid the perpetrator's defense.40 3

The Court in Deck failed to acknowledge, as it did in Estelle, the
possibility a convict's appearance in shackles may elicit juror sympa-

392. 472 F.2d 556 (5th Cir. 1973).
393. See supra notes 268-89 and accompanying text.
394. United States ex rel. Stahl v. Henderson, 472 F.2d 556, 556-57 (5th Cir. 1973).
395. Henderson, 472 F.2d at 557.
396. Id. at 557.
397. Id.
398. Id.
399. Estelle, 425 U.S. at 507; Deck, 125 S. Ct. at 2011, 2013.
400. Compare Henderson, 472 F.2d at 557 (deciding there is no prejudice in trying a

convicted prison inmate in visible prison clothing and shackles), with Deck, 125 S. Ct. at
2014 (determining that compelling a convicted murderer to appear before a jury in visi-
ble shackles during his re-sentencing was unfairly prejudicial and repugnant to due
process).

401. Deck, 125 S. Ct. at 2009.
402. See supra notes 402-03 and accompanying text.
403. See supra notes 387-404 and accompanying text.
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thy with respect to the decision between capital punishment and life
imprisonment.40 4 Moreover, the Deck Court relied on Estelle to pro-
hibit penalty phase shackling, but selectively ignored principles in
that case that descended from Henderson and spoke directly to the
permissibility of shackling a convicted murder. 40 5 Thus, the Court
could have found Deck was not prejudiced by principles it previously
acknowledged in Estelle.40 6

3. The Deck Court Misconstrued Its Prior Rulings When it
Determined the Principles That Militated Against Guilt
Phase Shackling Applied to the Issue of Penalty
Phase Shackling

The Court in Deck misconstrued its prior rulings addressing
shackling when it determined the principles of the right to the assis-
tance of counsel and maintaining dignified judicial proceedings pro-
hibited penalty phase shackling.40 7 In Deck, the Court stated these
principles were "obviously" applicable to the question of penalty phase
shackling.40 8 However, the Court offered no reasoning to support
these conclusions and only discussed them in regard to the guilt phase
of a criminal proceeding. 40 9

The Court in Allen noted in dictum that shackles could impede a
defendant's ability to deliberate with his or her lawyer "when the de-
fendant is in a condition of total physical restraint."4 10 The Allen
Court also stated that in some circumstances, the fairest way to deal
with particularly unruly defendants was to bind and gag them.4 1 1

However, as the Allen Court clearly demonstrated, an unruly defen-
dant drastically impinges upon the dignity and decorum of the
courtroom.

4 12

The Deck Court broadened this dictum in Allen to imply any type
of shackling interfered unduly with a defendant's ability to aid in his
own defense.4 13 Thus, the Deck Court equated any type of shackling

404. See supra notes 386-91 and accompanying text.
405. See supra notes 392-404 and accompanying text.
406. See supra notes 405-06 and accompanying text.
407. See infra notes 410-26 and accompanying text.
408. Deck, 125 S. Ct. at 2014.
409. See generally Deck v. Missouri, 125 S. Ct. 2007 (2005) (neglecting to support

the principles of the right to the assistance of counsel and maintaining dignified judicial
proceedings when applying these principles equally to constitutionally prohibit both
guilt phase and penalty phase shackling).

410. Allen, 397 U.S. at 344 (emphasis added).
411. Id.
412. Id. at 349-50.
413. Compare Allen, 397 U.S. at 344 (noting a criminal defendant's right to commu-

nicate with his lawyer was infringed when the defendant was in a state of "total physi-
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with total physical restraint.4 14 Accordingly, the Court in Deck ap-
plied an overbroad interpretation of the dictum in Allen addressing
total physical restraint to support its declaration of a constitutional
prohibition against all shackling in the guilt and penalty phases of a
criminal trial.4 15

The Court's analysis with respect to its second reason for prohibit-
ing shackling-to protect the dignity of judicial proceedings-is also
problematic. 4 16 Quoting Allen, the Court in Deck maintained routine
shackling would affront the decorum and dignity of judicial proceed-
ings.4 1 7 However, the Deck Court neglected to note the Allen Court's
implication that shackling might be the only way to maintain the dig-
nity and decorum of the courtroom in some situations.4 18 Thus, the
Deck Court's reliance on Allen for the proposition that shackling de-
files the dignity and decorum of the courtroom is contradictory to the
Court's opinion in Allen.4 19

The Court in Deck erred in constitutionally prohibiting penalty
phase shackling.4 20 The Deck Court gave insufficient reasoning for its
determination penalty phase shackling threatened concerns related to
the presumption of innocence. 42 1 As the Court recognized in prior de-
cisions, shackling may not prejudice convicts under all circumstances,
and thus the Court could have concluded appearing shackled at pen-
alty phase did not prejudice Deck. 4 22 Additionally, all of the cases
upon which the Deck Court based its reliance -Allen, Flynn, and Es-
telle - are clearly distinguishable. 4 23 Finally, the Deck Court miscon-
strued its prior decisions addressing shackling when it determined the
principles that militate against guilt phase shackling-the right to the
assistance of counsel and maintaining the dignity and decorum of
courtrooms - are obviously applicable to the issue of penalty phase
shackling.

4 24

cal restraint"), with Deck, 125 S. Ct. at 2013 (noting a criminal defendant's ability to
communicate with his lawyer resulted whenever the defendant was shackled).

414. See supra notes 410-13 and accompanying text.
415. See supra notes 409-17 and accompanying text.
416. See infra notes 419-21 and accompanying text.
417. Deck, 125 S. Ct. at 2013 (quoting Allen, 397 U.S. at 344).
418. Compare Allen, 397 U.S. at 343-44 (implying shackling was one constitution-

ally permissible way of "maintaining the appropriate courtroom atmosphere"), with
Deck, 125 S. Ct. at 2013 (determining shackling defiled the dignity and decorum of the
courtroom) (quoting Allen, 397 U.S. at 344).

419. See supra notes 409-20 and accompanying text.
420. See supra notes 290-426 and accompanying text.
421. See supra notes 369-421 and accompanying text.
422. See supra notes 387-408 and accompanying text.
423. See supra notes 290-426 and accompanying text.
424. See supra notes 409-21 and accompanying text.
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CONCLUSION

The Supreme Court in Deck v. Missouri4 2 5 determined the United
States Constitution's due process guarantee prohibited the routine
and visible use of shackles at the guilt and penalty phases of a crimi-
nal proceeding, unless an essential state interest specific to the defen-
dant on trial warranted such measures.4 26 The Court relied on dicta
from several of its prior decisions to announce this new constitutional
right.42 7 The Court reasoned the language from these decisions was
suggestive of the modern Court's recognition of a constitutional prohi-
bition on shackling.428 The Court noted lower courts have utilized the
dicta from these cases to establish this new constitutional stan-
dard.4 29 Finally, the Court in Deck decided the principles that mili-
tated against shackling in the guilt phase - the presumption of
innocence, the right to the assistance of counsel, and maintaining the
dignity of judicial proceedings - applied with equal force to constitu-
tionally bar penalty phase shackling, despite the fact that the pre-
sumption of innocence is no longer an issue in the penalty phase. 4 30

The Supreme Court in Deck erred in relying on dicta from Allen v.
Illinois,43 1 Holbrook v. Flynn,43 2 and Estelle v. Williams 43 3 to an-
nounce a constitutional prohibition against the routine shackling of
criminal defendants. 4 34 The Court in Deck provided unconvincing
reasoning for applying the legal principles supporting a guilt phase
shackling prohibition to prohibit penalty phase shackling.4 35 Finally,
the Court erred in applying the principles that underlie guilt phase
shackling to the issue of penalty phase shackling.43 6

Perhaps the most troubling implication of Deck is that it failed to
lay down any procedural steps for how a trial court may come to a
constitutional conclusion that a purportedly dangerous defendant
should be shackled. The Deck Court, while conceding there was wide-
spread disagreement on this point among lower courts, failed to estab-
lish any standard, but opted for an outright prohibition on shackling
with an exception for a justifying state interest found at the trial
judge's discretion. Obviously courtroom security will qualify as one of

425. 125 S. Ct. 2007 (2005).
426. Deck v. Missouri, 125 S. Ct. 2007, 2009 (2005).
427. See supra notes 26-121 and accompanying text.
428. Deck, 125 S. Ct. at 2011.
429. Id. at 2012.
430. Id. at 2013-14.
431. 397 U.S. 337 (1970).
432. 475 U.S. 560 (1986).
433. 425 U.S. 501 (1976).
434. See supra notes 306-68 and accompanying text.
435. See supra notes 373-86 and accompanying text.
436. See supra notes 369-426 and accompanying text.
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these interests. But how dangerous must the defendant or convict be
to invoke the exception? The Court's decision in Deck clearly implied
the severity of the crime does not play a significant role in this analy-
sis. Otherwise, Deck's trial judge would have been upheld for shack-
ling Deck since he noted Deck was a repeat offender and the evidence
showed Deck killed his victims to avoid his return to custody. Despite
this ambiguity, however, trial judges would be well-advised to keep
the shackles at hand for the "obstreperous defendant."

Brandon Dickerson - '07


