
NOTHING SACRED: IN VAN ORDEN V. PERRY,
THE UNITED STATES SUPREME COURT

ERRONEOUSLY ABANDONED THE
ESTABLISHMENT CLAUSE'S FOUNDATIONAL

PRINCIPLES OUTLINED IN
LEMON V. KURTZMAN

INTRODUCTION

The founders of the United States of America established a rich
tradition of religious diversity in this nation.1 The founders articu-
lated this tradition in the First Amendment, stating, "Congress shall
make no law respecting an establishment of religion .". ."2 However,
the founders wrote the language of the Establishment Clause un-
clearly at best, and hence created a source of lively constitutional de-
bate. 3 Although it is well established that people may freely express
their religious views on their own private property, when such expres-
sion is conducted on government property, the interpretation of the
Establishment Clause becomes challenging.4

In Van Orden v. Perry,5 the United States Supreme Court consid-
ered the breadth of the Establishment Clause when it declared a mon-
ument depicting the Ten Commandments on the Texas State Capitol
grounds constitutional.6 The Court opted not to follow the three-
prong test first articulated in Lemon v. Kurtzman,7 and instead based
its decision on the monument's nature and the nation's history of ac-
commodating religion.8 The Court noted that while the Ten Com-
mandments served a religious purpose, the Ten Commandments more
importantly served a secular, historical purpose, and thus its display
did not violate the Establishment Clause.9

This Note will demonstrate that the Court improperly disre-
garded the precedent of cases in this field and used an improper basis
to justify its ruling.10 This Note will first review the facts and holding

1. County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492 U.S. 573, 589
(1989).

2. U.S. CONST. amend. I.
3. Lemon v. Kurtzman, 403 U.S. 602, 612 (1971).
4. FRANKLYN S. HAIMAN, RELIGIOUS ExPRESSION AND THE AMERICAN CONSTITUTION

25 (2003).
5. 125 S. Ct. 2854 (2005).
6. Van Orden v. Perry, 125 S. Ct. 2854, 2864 (2005).
7. 403 U.S. 602 (1971).
8. Van Orden, 125 S. Ct. at 2863-64.
9. Id. at 2863.

10. See infra notes 341-478 and accompanying text.
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of Van Orden." Second, this Note will highlight the present law in
this field.1 2 Third, this Note will demonstrate the Supreme Court er-
roneously discarded its previously established analyses to construct
new and inappropriate rules of law regarding the Establishment
Clause by doing the following: 1) The Van Orden Court erroneously
abandoned the Lemon test and failed to deliberate upon the legisla-
ture's purpose for the monument;13 2) The Court incorrectly empha-
sized history over government neutrality; 14 3) The Court improperly
endorsed the monument and the context in which it was placed. 15

FACTS AND HOLDING

In Van Orden v. Perry,16 Thomas Van Orden ("Van Orden") chal-
lenged the constitutionality of a Ten Commandments memorial
("Monument") on the grounds of the Texas State Capitol. 17 Van
Orden, a law school graduate, regularly visited the State Capitol
grounds while researching at the Texas State Law Library, where he
encountered the Monument an average of twice a week.' s Van Orden
found the Monument offensive due to his atheist views and beliefs
that ran contrary to Christian and Jewish theology.19 Six years sub-
sequent to Van Orden's first encounter with the Monument, he filed
suit in December, 2001 under 42 U.S.C. § 1983 against the Executive
Director of the State Preservation Board and other members of the
board responsible for maintenance of the Capitol.20 Van Orden
sought declaratory and injunctive relief in the United States District
Court for the Western District of Texas predicated on an Establish-
ment Clause theory. 2 1

The Fraternal Order of Eagles donated the Monument to the
State of Texas in 1961.22 At the time, the fraternal organization con-
ducted a nationwide program to donate similar monuments to various
government institutions and bore the cost to build and install the
Monument. 2 3 However, the State was responsible for minimal main-
tenance of the Monument, including regular washing and polishing of

11. See infra notes 16-81 and accompanying text.
12. See infra notes 82-340 and accompanying text.
13. See infra notes 353-410 and accompanying text.
14. See infra notes 411-41 and accompanying text.
15. See infra notes 442-78 and accompanying text.
16. 125 S. Ct. 2854 (2005).
17. Van Orden v. Perry, 125 S. Ct. 2854, 2858 (2005).
18. Van Orden v. Perry, No. A-01-CA-833-H, 2002 WL 32737462, at *1 (W.D. Tex.

Oct. 2, 2002).
19. Van Orden, 2002 WL 32737462, at *2.
20. Id. at *1.
21. Id.
22. Id.
23. Id. at *1-*2.
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the granite. 24 Senator Bruce Reagan and Representative Will Smith
formally accepted the Monument at a dedication ceremony after its
installation. 2 5 The State located the Monument north of the State
Capitol building between the Supreme Court and the Capitol Ro-
tunda. 26 In 1993, the State moved the Monument after a Capitol ex-
tension project and turned the Monument to face the corner of two
sidewalks that intersected adjacent to the Texas State Supreme Court
and Capitol. 27 Although the Monument stood in relative isolation, the
State placed a total of 17 monuments on the Capitol grounds, includ-
ing the following structures: a monument dedicated to Texas children,
a pioneer woman, a reproduction of the Statue of Liberty, a memorial
to Texans who died at Pearl Harbor, a memorial to veterans of the
Korean War, and a memorial to World War 1.

2 8

The Monument had a height of approximately six feet and a width
of three and one half feet.2 9 The part of the Monument depicting the
Ten Commandments read as follows:

the Ten Commandments
I AM the LORD thy God.
Thou shalt have no other gods before me.
Thou shalt not make to thyself any graven images.
Thou shalt not take the Name of the Lord thy God in vain.
Remember the Sabbath day, to keep it holy.
Honor thy father and thy mother that thy days may be long
upon the land which the Lord thy God giveth thee.
Thou shall not kill.
Thou shall not commit adultery.
Thou shall not steal.
Thou shalt not bear false witness against thy neighbor.
Thou shalt not covet thy neighbor's house.
Thou shalt not covet thy neighbor's wife nor his manservant
nor his maidservant, nor his cattle nor anything that is his
neighbor's.

30

In addition, the Monument contained several symbols, including a
pyramid enclosing an eye, an eagle clutching an American flag, two
Stars of David, the Greek letters of Chi and Rho representing Christ,
and an inscription reading "PRESENTED TO THE PEOPLE AND

24. Brief for Petitioner at 5, Van Orden v. Perry, 125 S. Ct. 2854 (2005) (No. 03-
1500).

25. Van Orden, 2002 WL 32737462, at *5.
26. Van Orden v. Perry, 351 F.3d 173, 176 (5th Cir. 2003).
27. Van Orden, 2002 WL 32737462, at *5. The State bore the accompanying costs

to remove, store, and reposition the monument. Id.
28. Brief for Petitioner at 3, Van Orden v. Perry, 125 S. Ct. 2854 (2005) (No. 03-

1500); Van Orden, 2002 WL 32737462, at *1 n.5.
29. Van Orden, 351 F.3d at 176.
30. Brief for Petitioner at 2, Van Orden (No. 03-1500).
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YOUTH OF TEXAS BY THE FRATERNAL ORDER OF EAGLES OF
TEXAS 1961." 3 1 The state legislature accepted the Monument by a
resolution of both the House and Senate and stated the intent to dis-
play the Monument as commending and congratulating the Eagles for
its efforts to fight juvenile delinquency and promote youth morality. 32

In 1986, the United States Secretary of the Interior classified the
State Capitol and its grounds as a National Historic Landmark.3 3

The district court denied Van Orden relief, determining the Mon-
ument did not "advance, endorse, or promote religion."34 The district
court reasoned that Van Orden did meet the minimal, liberal standing
requirements of an Establishment Clause case by demonstrating his
unwelcome contact with the Monument. 35 The court next found that
while Van Orden waited six years from his initial contact with the
Monument to file a lawsuit, the doctrine of laches did not bar the case
because the defendants were not prejudiced by the delay.3 6 The court
next considered the judicial precedent for Establishment Clause cases,
noting that Lemon v. Kurtzman3 7 was the starting point of analysis. 38

Despite the court's past critical view of Lemon and determination not
to follow its precedent at times, the court nevertheless employed the
test by considering (1) if there was a secular legislative purpose for the
Monument and (2) if the principal or primary effect of the Monument
either advanced or inhibited religion. 39

The court considered the first prong of the Lemon test, whether
the State's enunciated legislative purpose was a valid secular purpose
for the Monument. 40 The court stated that commending and congrat-
ulating the Eagles for its work to eliminate youth delinquency was a
valid secular purpose, and noted that Van Orden produced no evi-
dence to show that the legislative purpose was illusory. 4 1 The State
proposed an alternative purpose for the Monument as a tribute to the
secular basis for Texas law; however, the court rejected the purpose
due to lack of evidence. 42

The court next considered the second prong of the Lemon test, if
the principal or primary effect of the Monument either advanced or

31. Van Orden, 351 F.3d at 176.
32. Van Orden, 2002 WL 32737462, at *4.
33. Id. at *5.
34. Id.
35. Id. at *2.
36. Id.
37. 403 U.S. 602 (1971).
38. Van Orden, 2002 WL 32737462, at *3.
39. Id. at *3. Neither party stated that the third prong of the test was at issue -

whether the government excessively entangled itself with religion. Id.
40. Van Orden, 2002 WL 32737462, at *4.
41. Id. at *4.
42. Id.
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inhibited religion, but noted that the test recently underwent refine-
ments to consider whether the government's action had the "purpose
or effect of endorsing religion."4 3 The court also noted that the test
could not be applied in isolation, but instead the court must consider
how a reasonable observer who was cognizant of the "history, purpose
and context" of the Monument would interpret governmental endorse-
ment.4 4 The court determined that the evidence surrounding the
Monument did not suggest governmental endorsement of religion. 45

Further, the court noted the designation of the location as a National
Historic Landmark brought the grounds under the purview of the Na-
tional Historic Preservation Act of 1966 and likened the location to a
secular presentation in a museum.4 6 The court stated neither the lo-
cation of the Monument, off the well-beaten path of visitors, nor the
passive physical characteristics of the Monument when viewed in the
proper historical context advanced, endorsed, or promoted religion un-
constitutionally. 4 7 Therefore, the district court denied Van Orden re-
lief for his constitutional claim.48

Van Orden appealed the decision of the district court to the
United States Court of Appeals for the Fifth Circuit, arguing that the
State of Texas unconstitutionally promoted religion by displaying the
Ten Commandments. 4 9 The Fifth Circuit affirmed the district court's
opinion, stating that the Monument, when viewed in context, did not
violate the Establishment Clause. 50 The court reasoned that the gov-
ernment must remain neutral on the subject of religion while remain-
ing mindful of the existence of religion and the role that it played in
American culture. 5 1 Similar to the district court, the Fifth Circuit em-
ployed the modified first two prongs of the Lemon test to determine
the constitutionality of the Monument from the perspective of a rea-
sonable observer.5 2

When considering the first prong of the Lemon test, the Fifth Cir-
cuit determined Texas had a valid secular purpose for the Monu-
ment.53 Similar to the district court, the Fifth Circuit discerned no
evidence from either the legislative record or the installation cere-

43. Id. at *5 (citing County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492
U.S. 573, 593 (1989)).

44. Id.
45. Id. at *2.
46. Id.
47. Id.
48. Id. at *5.
49. Van Orden, 351 F.3d at 173, 175.
50. Id. at 182.
51. Id. at 178.
52. Id. at 177-78.
53. Id. at 179.

2006]



CREIGHTON LAW REVIEW

mony to contradict the stated secular purpose of the Monument to
honor the contributions of the Eagles. 54 In addition, the Fifth Circuit
recognized that Texas possessed a history of commemorating other
contributors to the state's society with similar monuments. 55

The court next considered whether the Monument had the effect
or purpose of promoting or endorsing religion. 56 The court noted that
the Ten Commandments possessed both secular and religious facets,
and that the judicial inquiry must be fact intensive. 5 7 Like the dis-
trict court, the Fifth Circuit highlighted the location of the Monument
on the State Capitol grounds, which were designated as a National
Historic Landmark, and compared the grounds to a museum. 58 As
such, the court concluded that a reasonable viewer observing the
grounds in the context of the other monuments would not consider the
Monument a State endorsement of religion. 59 The court also noted
the secular influence of the Ten Commandments upon the criminal
and civil laws of America, and that the location of the Monument
amongst the houses of the branches of the state government high-
lighted that influence. 60

The court next noted the significance that history played in its
decision, particularly the fact that the Monument stood for forty-two
years before a complaint was filed.6 1 The court noted that erecting a
new monument would have a greater religious purpose than simply
allowing the present Monument to remain.6 2 Finally, the court noted
that despite the religious content of the Monument, the secular mes-
sage was not lost.6 3 Therefore, the Fifth Circuit denied Van Orden
relief, determining that the Monument did not violate the Establish-
ment Clause.6 4 Van Orden filed a petition for a writ of certiorari with
the United States Supreme Court. 65

The Supreme Court granted certiorari to consider whether the
Monument violated the Establishment Clause and affirmed the deci-
sion of the Fifth Circuit, holding that the Monument did not violate
the Establishment Clause.6 6 Chief Justice William Rehnquist, writ-

54. Id. at 178-88.
55. Id. at 179.
56. Id. at 180.
57. Id.
58. Id.
59. Id. at 181.
60. Id.
61. Id.
62. Id. at 182.
63. Id. at 181.
64. Id. at 182.
65. Petition for Writ of Certiorari at 3, Van Orden v. Perry, 125 S. Ct. 2854 (2005)

(No. 03-1500).
66. Van Orden, 125 S. Ct. at 2859.
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ing the plurality opinion for the Court, first noted the duality of the
relationship between government and religion: the government sought
to divide church and state without disregarding the nation's religious
tradition. 6 7 However, the Court noted that the government may nev-
ertheless prefer "religion over irreligion."68 The Court next deter-
mined that the Lemon test would be inapplicable in the case due to its
questionable judicial history and the passive nature of the Monu-
ment.6 9 Instead, the Court based its decision upon the Monument's
nature coupled with the nation's history.70 The Court noted that
"[tihere is an unbroken history of official acknowledgement by all
three branches of government of the role of religion in American life
from at least 1789." 7 1 The Court emphasized that point by reviewing
several past Supreme Court decisions that recognized the interplay
between governmental action and religion. 72 The Court then noted
the display of the Ten Commandments was commonplace on govern-
ment land, particularly in the nation's Capitol. 73

The Court acknowledged the religious nature of the Ten Com-
mandments. 74 Nevertheless, the Court stressed the historical conno-
tation of the Monument and determined that "[s]imply having
religious content or promoting a message consistent with a religious
doctrine does not run afoul of the Establishment Clause."75 However,
the Court noted limits to the presentation of religious symbols by cit-
ing Stone v. Graham,76 in which the Court held that the Ten Com-
mandments could not be posted in Kentucky classrooms because the
purpose was plainly religious. 77 The Court distinguished Stone from
the instant case by noting that the Texas Monument was much more
passive than the daily exposure in elementary schools, and the Stone
Court emphasized protecting young, impressionable children from re-
ligious influence. 78 The Court determined the Monument was more
passive than in Stone because of the number of years that elapsed af-

67. Id. Justices Scalia and Thomas concurred in opinion. Id. at 2864. Justice
Breyer concurred in judgment. Id. at 2868. Justices Stevens, Ginsberg, and Souter dis-
sented. Id. at 2874, 2892.

68. Id. at 2860 n.3.
69. Id. at 2861.
70. Id.
71. Id. (quoting Lynch v. Donnelly, 465 U.S. 668, 674 (1984)).
72. Van Orden, 125 S. Ct. at 2861. The Court quoted School District of Abington

Township v. Schempp, 374 U.S. 203, 212 (1963) ("[Rleligion has been closely identified
with our history and government") and Engle v. Vitale, 370 U.S. 421, 434 (1962) ("The
history of man is inseparable from the history of religion.") Id. at 2861-62.

73. Van Orden, 125 S. Ct at 2862.
74. Id. at 2863.
75. Id.
76. 449 U.S. 39 (1980).
77. Van Orden, 125 S. Ct. at 2863-64.
78. Id. at 2863-64.
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ter the State installed the Monument before a citizen filed suit.79 Fi-
nally, the Court noted the dual significance of the Monument in that it
represented aspects of both religion and government.8 0 Therefore, the
Supreme Court determined the Monument did not violate the Estab-
lishment Clause.8 1

BACKGROUND

A. LEMON V. KURTZMAN: THE SUPREME COURT DETERMINED STATE-

FUNDED PROGRAMS IN NONPUBLIC SCHOOLS WERE

UNCONSTITUTIONAL DUE TO EXCESSIVE
GOVERNMENT ENTANGLEMENT WITH

RELIGION

In Lemon v. Kurtzman,8 2 the United States Supreme Court found
a state program funding secular aspects of nonpublic schools unconsti-
tutional under the Establishment Clause because the program
amounted to unnecessary governmental interference. 8 3 In Lemon, Al-
ton Lemon ("Lemon"), Priscilla Reardon, Betty Worrel, and various
advocacy groups sued the Superintendent of Public Instruction for the
State of Pennsylvania, David Kurtzman ("the Superintendent"), in the
United States District Court for the Eastern District of Pennsylvania
to enjoin enforcement of the Nonpublic Elementary and Secondary Ed-
ucation Act ("Act").8 4 A three judge panel determined the issue be-
cause the complaint alleged a statewide statute was
unconstitutional.

8 5

The Act allowed the Superintendent to contract with nonpublic
schools to purchase secular educational materials.8 6 Specifically, the
legislature wrote the Act to cover the nonpublic schools' costs for text-
books, instructors' salaries, and instructional materials for the courses
of arithmetic, foreign language, science, and physical education.8 7

The Act further required the Superintendent to approve the pur-
chased materials, the students to receive satisfactory standardized
test scores, and the schools to enable the government to audit expendi-
tures to ensure that money was spent for mandated purposes.8 8 Fur-

79. Id. at 2864.
80. Id.
81. Id.
82. 403 U.S. 602 (1971).
83. Lemon v. Kurtzman, 403 U.S. 602, 615 (1971).
84. Lemon v. Kurtzman, 310 F. Supp. 35, 35, 38 (E.D. Penn. 1969).
85. Lemon, 310 F. Supp. at 38. The applicable law granting authority to the three-

judge panel was under 28 U.S.C. §§ 2281-84. Id.
86. Id. at 39.
87. Id. at 40.
88. Id.
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thermore, the legislature funded the Act through an independent tax
on horseracing.8 9 The legislature stated the purpose of the Act was to
benefit public welfare and specifically, that the government had a
duty to contribute to nonpublic schools in secular education.90 The
legislature evidenced the need for the Act based upon an increase in
the cost of education and an increase in student population. 9 1

The district court stated the Act remained neutral towards relig-
ion and did not violate the Establishment Clause.9 2 The court ini-
tially determined the standing of the various plaintiffs.9 3 The court
determined the various organizational plaintiffs did not have standing
because they did not have a personal stake in the case and merely
possessed an interest in the outcome of the case due to organizational
goals.9 4 The court next held only Lemon had standing because he was
the only plaintiff to attend a horserace and pay the applicable tax.95

The court next determined whether the Act violated the First
Amendment by considering the "purpose or primary effect" of the Act
and whether it advanced or inhibited religion.9 6 The court reviewed
two cases as a reference for the nexus of state and religion.9 7 The
court reviewed the decision of Everson v. Board of Education,98 in
which the Supreme Court allowed the State to support parents who
paid for bus service to nonpublic schools.9 9 The court observed the
Establishment Clause required the State to remain neutral toward re-
ligion and prohibited the state from creating a church or supporting
religious activities in Everson. 0 0 Nevertheless, the court stated the
Everson Court noted that neutrality did not prohibit the State from
providing public welfare services, such as sewage disposal and fire
protection, to religious institutions.10 ' Next, the court noted that just
as the Everson Court determined bussing was in the same public wel-
fare category as sewage and fire protection, similarly the secular edu-
cation program could be constitutional. 10 2

89. Id.
90. Id. at 39.
91. Id.
92. Id. at 48.
93. Id. at 40.
94. Id. at 41.
95. Id. at 41-42.
96. Id. at 43.
97. Id.
98. 330 U.S. 1 (1947).
99. Lemon, 310 F. Supp. at 43 (citing Everson v. Bd. of Educ., 330 U.S. 1 (1947)).

100. Id. at 43-44.
101. Id. at 44 (citing Everson v. Bd. of Educ., 330 U.S. 1 (1947)).
102. Id. (citing Everson v. Bd. of Educ., 330 U.S. 1 (1947)).
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The court also reviewed Board of Education v. Allen 10 3 to further
analyze the Establishment Clause.' 0 4 The court noted the Allen
Court considered the constitutionality of a New York statute that re-
quired the government to lend nonreligious books to nonpublic schools
free of charge.' 0 5 The court observed the Court in Allen considered
the "purpose and primary effect" of the statute and whether it ad-
vanced or inhibited religion.' 0 6 The court acknowledged the Allen
Court ultimately upheld the New York statute because the legislative
purpose promoted educational considerations rather than religious
ones. 107

The court in Lemon also determined the actual purpose of the Act
was the stated legislative purpose of helping the secular education of
the state.'0 8 The court noted a law passed for the common good
should not be deemed inappropriate simply because it satisfied vari-
ous individual desires as well. 109 The court also determined the limit-
ing measures of the Act to only affect secular subjects kept the
legislation neutral.1 10 The court stated that as the State's interest in
the individual expands, its interests may at times coincide with the
interests of religion as well."' However, the court determined that
the First Amendment did not completely separate the two interests
and they were not mutually exclusive. 1 2 The court reasoned since
the legislature did not use religion as a benchmark and the benefit to
religion was indirect, the Act did not violate the Establishment
Clause. 113 The court also addressed the contention that the Act vio-
lated Lemon's right to free exercise of religion by using his tax money
to support religion.1 1 4 However, the court determined since Lemon
was not compelled to believe any particular religious teachings, the
Free Exercise Clause did not apply.1 15 Therefore, the district court
determined the Act did not violate the Establishment Clause." 16

103. 392 U.S. 236 (1968).
104. Lemon, 310 F. Supp. at 44.
105. Id. at 44 (citing Bd. of Educ. v. Allen, 392 U.S. 236 (1968)).
106. Id. (citing Abington Sch. Dist. v. Schempp, 374 U.S. 203, 222 (1963)).
107. Id. (citing Allen, 392 U.S. at 243-44). The Court supported its contention that

the legislation did not have a religious purpose by noting the legislature did not permit
the distribution of religious material. Id.

108. Lemon, 310 F. Supp. at 44-45.
109. Id. at 44 (quoting Everson, 330 U.S. at 6).
110. Id. at 46.
111. Id. at 47 (quoting McGowan v. Maryland, 366 U.S. 420, 461-62 (1966) (Frank-

furter, J., separate opinion)).
112. Id.
113. Id. at 48.
114. Id.
115. Id.
116. Id. at 49.
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Lemon appealed the decision of the district court directly to the
United States Supreme Court under 28 U.S.C. § 1253, arguing the Act
violated the Establishment Clause. 117 The Court combined Lemon
with DiCenso v. Robinson,1 18 a similar case in which the District
Court of Rhode Island struck down a statute providing salary supple-
ments to nonpublic school teachers who taught secular subjects. 119

The Court reversed the United States District Court for the Eastern
District of Pennsylvania and affirmed the United States District
Court for the District of Rhode Island, holding both state statutes
were unconstitutional. 120 The Court reasoned the language of the Re-
ligion Clauses of the constitution provided a broader restriction than
merely prohibiting the establishment of a church by the State. 12 1 The
Court noted the purpose of the Establishment Clause was to protect
against the evils of "sponsorship, financial support and active involve-
ment of the sovereign in religious activity."122 As a result, the Court
announced the Lemon test, which provided that a statute challenged
on religious grounds must possess a "secular legislative purpose; sec-
ond, its principle or primary effect must be one that neither advances
nor inhibits religion,... finally, the statute must not foster 'an exces-
sive government entanglement with religion.'"'12 3

The Court next determined whether the stated legislative intent
of the two statutes, to improve educational standards, was an appro-
priate secular purpose. 124 While the Court noted that religious and
secular educations were distinct and separable, church-related schools
nevertheless possessed a clear religious mission. 12 5 The Court high-
lighted this point by noting the extreme lengths the legislatures went
to in order to separate secular from religious education in the nonpub-
lic schools. 126 The Court concluded that such precautions amounted
to excessive entanglement between church and state. 12 7

The Court next noted that its previous holdings did not call for a
complete separation of church and state; instead the Court reasoned
there was an indistinct line that must be determined by the facts of
each case. 128 To determine if the government impermissibly entan-

117. Brief for the Appellants at 13, Lemon v. Kurtzman, 403 U.S. 602 (1971) (No.
89).

118. 316 F. Supp. 112 (D.R.I. 1970).
119. Lemon, 403 U.S. at 606-07.
120. Id. at 607, 609, 611.
121. Id. at 612.
122. Id. (quoting Walz v. Tax Comm'n, 397 U.S. 664, 668 (1970)).
123. Id. (citing Allen, 392 U.S. at 243) (quoting Walz, 397 U.S. at 668).
124. Id. at 613.
125. Id.
126. Id.
127. Id. at 613-14.
128. Id. at 614.
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gled itself with religion, the Court analyzed the evidence to determine
"the character and purposes of the institutions that are benefited, the
nature of the aid that the State provides, and the resulting relation-
ship between the government and the religious authority."129 After
determining the Rhode Island statute was unconstitutional due to ex-
cessive governmental entanglement with religion, the Court turned to
the Pennsylvania Act.' 30 The Court reasoned the very steps taken to
ensure the funds went to secular purposes alone, such as the audit of
funds, led to excessive church and state entanglement. 13 1 The Court
also took issue with the program because monies were paid directly to
the nonpublic school, as opposed to similar constitutional programs
that were upheld because they provided monies to the parents or stu-
dents. 132 The Court determined sending the money directly to the
school led to the need for oversight, and thus entanglement. 13 3

The Court also took issue with the notion that such legislation
would politicize a religious issue.' 3 4 The Court opined that bringing
such an issue to the political table would encourage people to vote
along religious lines alone, a principle the First Amendment sought to
diminish. 13 5 The Court further feared the aggregate economic effect
of the legislation in the future, as Pennsylvania already had to in-
crease cigarette taxes to fund the Act.' 36 Therefore, the Supreme
Court held the Act violated the Establishment Clause. 13 7

B. STONE v. GRAHAM. THE SUPREME COURT DETERMINED STATE

LEGISLATION REQUIRING THE TEN COMMANDMENTS

POSTED IN PUBLIC SCHOOLS WAS

UNCONSTITUTIONAL DUE TO AN

IMPERMISSIBLE PURPOSE

In Stone v. Graham,138 the United States Supreme Court deter-
mined Kentucky's posting of the Ten Commandments in elementary
schoolrooms did not promote an educational function and therefore,
was unconstitutional under the Establishment Clause. 13 9 In Stone,
several citizens of varying religious backgrounds and one non-believer
("Group") sued the Superintendent of Public Instruction ("Superinten-

129. Id. at 615.
130. Id. at 620.
131. Id. at 620-21.
132. Id. at 621.
133. Id. at 621-22.
134. Id. at 622.
135. Id.
136. Id. at 623-24.
137. Id. at 607.
138. 449 U.S. 39 (1980).
139. Stone v. Graham, 449 U.S. 39, 42 (1980).
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dent") in the Franklin Circuit Court in the State of Kentucky to enjoin
the enforcement of a Kentucky law requiring the display of the Ten
Commandments in Kentucky classrooms. 140 The Group challenged
the constitutionality of a Kentucky statute that required the Superin-
tendent to coordinate an effort to raise private, voluntary funds to
purchase copies of the Ten Commandments to post in classrooms. 14 '
The legislation provided the display be accompanied by an annotation
stating, "The secular application of the Ten Commandments is clearly
seen in its adoption as the fundamental legal code of the Western Civi-
lization and the Common Law of the United States."14 2 By the time
the Group filed their complaint, the Superintendent appointed a sala-
ried employee to coordinate the project, accepted contributions
amounting $1294.88, and appointed a committee to draft a copy of the
Ten Commandments.

14 3

The Franklin Circuit Court found for the Superintendent, holding
that the classroom display of the Ten Commandments did not violate
the Establishment Clause as determined by the Lemon v. Kurtz-
man144 test. 145 The district court reasoned a literal interpretation of
the statute offended neither state nor federal law. 146 The court ac-
knowledged while the United States Supreme Court affirmed the exis-
tence of a separation between church and state, the Court also
recognized the line of separation to be indefinite. 14 7

The court noted the predominance of the Lemon test and sub-
jected the Kentucky statute to its rigors by considering the first prong
of the Lemon test, whether the legislation possessed a valid secular
purpose. 148 The court determined the avowed purpose promulgated
in the statute indicated the secular intent of the state legislators. 14 9

The court supported its conclusion by outlining the historical and sec-
ular aspects of the Ten Commandments, and that the legislators had
appropriate evidence to conclude the Ten Commandments served as a
legal foundation for the United States and western civilization. 150

140. Petition for a Writ of Certiorari to the Supreme Court of Kentucky at 3-4, Stone
v. Graham, 449 U.S. 39 (1980) (No. 80-321).

141. Petition for a Writ of Certiorari to the Supreme Court of Kentucky at 4, Stone
(No. 80-321).

142. Id. at 3.
143. Id. at 4.
144. 403 U.S. 602 (1971).
145. Petition for a Writ of Certiorari to the Supreme Court of Kentucky at 37-39,

Stone (No. 80-321).
146. Id. at 36.
147. Petition for a Writ of Certiorari to the Supreme Court of Kentucky at 36, Stone

(No. 80-321) (citing Lemon v. Kurtzman, 403 U.S. 602 (1971)).
148. Id. at 37.
149. Id. at 37-38.
150. Id. at 38.
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Next, the court considered the second prong of the Lemon test,
whether the statute advanced or inhibited religion. 15 1 The court rea-
soned the statute did not advance religion, as it merely required the
posting of the Ten Commandments and did not draw particular atten-
tion to the text. 152 Finally, the court considered the third prong of the
Lemon test and determined the government would not become inap-
propriately involved with religion because no tax funds were used to
produce the Ten Commandments.' 5 3 Therefore, the trial court deter-
mined the classroom displays did not violate the Establishment
Clause.1

5 4

The Group appealed the decision of the Franklin Circuit Court to
the Kentucky Court of Appeals, arguing the display of the Ten Com-
mandments violated the Establishment Clause.' 55 The Kentucky
Court of Appeals transferred the case to the Supreme Court of Ken-
tucky on its own accord.' 56

The Supreme Court of Kentucky produced an equally divided vote
on the matter and did not offer an official opinion of the court. 157 As
such, the court affirmed the judgment of the trial court.158 The Group
filed a petition for a writ of certiorari with the United States Supreme
Court, which granted certiorari to consider the constitutionality of the
Ten Commandments display. 159

The Supreme Court reversed the decision of the Kentucky Su-
preme Court, concluding that the State did not have a valid secular
purpose to post the Ten Commandments and thus violated the Estab-
lishment Clause. 160 In a per curiam opinion, the Court reasoned that
the three-part Lemon test was an appropriate gauge of constitutional-
ity for the conflict. 16 1 In considering the first prong of the Lemon test,
the Court determined the "avowed" secular purpose of the legislation,
promoting the Ten Commandments' influence upon the foundation of
law, fell short of the Establishment Clause's constitutionality require-
ments.' 62 The Court stated that the purpose of posting the Ten Com-
mandments in the classroom was "plainly religious in nature," and a

151. Id. at 38-39.
152. Id.
153. Id. at 39.
154. Id. at 37-39.
155. Id. at 4-5.
156. Id. at 5.
157. Stone v. Graham, 599 S.W.2d 157, 157 (1980).
158. Id. at 157.
159. Stone v. Graham, 449 U.S. 39, 43 (1980).
160. Id. at 41, 43.
161. Id. at 39, 40.
162. Id. at 41, 43.
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simple statement attesting to the document's secular purpose did not
change that fact.163

While the Court noted sections of the Ten Commandments served
a secular function, the court focused on the beginning of the Com-
mandments and its concentration on religious duties. 16 4 The Court
opined because posting the texts in the classroom would "induce the
schoolchildren to read, meditate upon, perhaps to venerate and obey,
the Commandments," the Ten Commandments were not properly inte-
grated into a proper school curriculum, such as a history or compara-
tive religion class. 1 65

The Court also took issue with private contributions funding the
display by noting the legislature's sponsorship of the law was tanta-
mount to state support of religion prohibited by the Establishment
Clause. 166 Finally, the court reasoned despite the State merely post-
ing the Ten Commandments, as opposed to other more egregious past
cases when religious text was read aloud, a minor infraction of the
Establishment Clause was an infraction nonetheless. 16 7 Therefore,
based on a lack of a legitimate secular purpose alone, the Court con-
cluded the statute was unconstitutional under the Establishment
Clause.168

C. MCCREARY CouNTY v. ACLU OF KENTUCKy. THE SUPREME

COURT DETERMINED A COUNTY DISPLAY OF THE TEN

COMMANDMENTS WAS UNCONSTITUTIONAL

BECAUSE OF AN IMPROPER PURPOSE.

In McCreary County v. ACLU of Kentucky, 16 9 the United States
Supreme Court determined McCreary County posted the Ten Com-
mandments in a courthouse in violation of the Establishment
Clause. 170 In McCreary County, the ACLU of Kentucky ("ACLU")
sued McCreary County ("County"), to enjoin a courthouse display that
included, among other documents, the Ten Commandments. 17 1 In a
previous, related action, the ACLU sued the County in the District
Court for the Eastern District of Kentucky and sought injunctive relief

163. Id. at 41.
164. Id. at 41-42.
165. Id. at 42.
166. Id. at 42. The Court also noted the State spent public resources in administer-

ing the statute. Id. at 42 n.4.
167. Stone, 449 U.S. at 42-43.
168. Id. at 41.
169. 125 S. Ct. 2722 (2005).
170. McCreary County v. ACLU of Ky., 125 S. Ct. 2722, 2745 (2005).
171. ACLU of Ky. v. McCreary County, 145 F. Supp. 2d 845, 846 (E.D. Ky. 2001).

The Plaintiffs also sued Pulaski County and the Harlan County Schools for a similar
display of the Ten Commandments. Id.
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as well as a declaration that a solitary display ("First Display") of the
Ten Commandments was unconstitutional. 17 2 In the previous action,
the County amended the display ("Second Display"), after the ACLU
filed its initial complaint, to include additional historical and secular
documents alongside the Ten Commandments. 17 3 Despite the
County's changes, the district court ruled in favor of the ACLU in the
previous action and ordered the display to be removed and that no
similar display should be erected. 174 The County, believing a display
of the Ten Commandments was possible under the Constitution, er-
ected a new display entitled "The Foundations of American Law and
Government Display," which included additional governmental docu-
ments, an explanation of each document's historical importance, and
the Ten Commandments ("Third Display"). 175 The ACLU then sought
a supplemental preliminary injunction in a new action against the
County, once again in the District Court for the Eastern District of
Kentucky. 17 6 The district court determined the display was not per-
missible under the Establishment Clause and extended the previous
injunction to prohibit the display. 17 7

The district court applied the Lemon test to determine the consti-
tutionality of the Third Display in the new action. 17 8 The court first
examined the first prong of the Lemon test, whether the government
possessed a secular purpose for the display. 179 The court noted that
deference would be given to the government's stated legislative pur-
pose.' 8 0 Nevertheless, the court noted the example of the United
States Supreme Court case of Stone v. Graham.'8 ' The court noted
the Court in Stone discarded the State's alleged secular purpose and
found the display of the Ten Commandments had a religious pur-
pose.1 8 2 As such, the court noted despite several proposed secular
purposes for the display, the court must distinguish true secular pur-
poses from sham purposes.' 8 3 Relying upon Stone, the court deter-
mined the County erected the display with a religious purpose, and

172. ACLU ofKy. v. McCreary County, 354 F.3d 438, 440 (6th Cir. 2002). The previ-
ous action was determined by the same court, the District Court for the Eastern District
of Kentucky, in ACLU of Kentucky v. McCreary County, 96 F. Supp. 2d 679 (E.D. Ky.
2000). Id.

173. McCreary County, 354 F.3d at 440-41.
174. Id. at 441.
175. Id.
176. Id.
177. McCreary County, 145 F. Supp. 2d at 853.
178. Id. at 847.
179. Id.
180. Id. at 848.
181. Id.
182. Id.
183. Id. (citing Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308 (2000)).
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that the declared secular purpose was "not sufficient to avoid conflict
with the First Amendment .... ",184

The court next considered the context of the Ten Commandments
in conjunction with the evolving history of the display. 18 5 The court
determined the purpose of the display was religious in nature because
the County's First Display violated Stone by simply posting the Ten
Commandments alone, and the County's later displays included docu-
ments chosen for their religious significance. 186 The court finally rea-
soned that the posting of the Ten Commandments sent a message that
only the faithful belonged to the political community, and therefore,
the display plainly failed the Lemon test's first prong.'8 7

The court next examined the second prong of the Lemon test,
whether the display advanced or inhibited religion.' 8 8 More specifi-
cally, the court considered whether a reasonable observer familiar
with the history of the display would consider the display a govern-
mental endorsement of religion.' 8 9 The court determined the display
emphasized the religious character of the Ten Commandments be-
cause the County posted the Ten Commandments among important
political documents without reference to any other religious docu-
ment.190 The court reasoned that the posting of one religious text
amongst America's most treasured documents endorsed the religious
text.19 1 Also, the court noted the location of the display further sug-
gested that the County unconstitutionally endorsed religion.1 92 The
court reasoned that the display of the Ten Commandments in the
courthouse, the seat of government under governmental control, was
tantamount to governmental approval of the religious text.193 There-
fore, the district court determined the County violated the Establish-
ment Clause and prohibited the display. 194

The County appealed the decision of the district court to the
United States Court of Appeals for the Sixth Circuit, arguing the dis-
plays of the Ten Commandments did not violate the Establishment

184. Id. at 849 (quoting Stone v. Graham, 449 U.S. 39, 41 (1980)).
185. Id.
186. Id. at 849-50.
187. Id. at 850-51.
188. Id. at 851.
189. Id.
190. Id.
191. Id. The court compared the endorsement of religion to Books v. City of Elkhart,

235 F.3d 292, 307 (7th Cir. 2001), in which the Seventh Circuit found an eagle gripping
national colors atop a Ten Commandments memorial associated religion with govern-
ment. Id. at 851-52.

192. McCreary County, 145 F. Supp. 2d at 852.
193. Id.
194. Id. at 853.
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Clause. 195 The Sixth Circuit affirmed the district court, determining
the Ten Commandments display violated the Establishment
Clause.196 The court reasoned the district court's ruling of a prelimi-
nary injunction on the display would only be overturned if the court
abused its discretion.197 The court determined that the decision
should be based on whether the ACLU would succeed based on the
merits of the case, which would in turn depend upon the administra-
tion of the Lemon test. 19 s The court determined while the Supreme
Court administered the Lemon test reluctantly, intermediary courts
were bound to adhere to the Lemon test until it was explicitly
overruled.199

As such, the court considered the first prong of the Lemon test,
whether the government possessed a secular purpose for the dis-
play.20 0 The court acknowledged while it would give deference to the
government's avowed purpose, the court itself would ultimately deter-
mine if the stated purpose was in fact a sham.2 0 1 Parallel to the dis-
trict court, the Sixth Circuit acknowledged the alleged secular
purposes offered by the County.2 02 While the Sixth Circuit agreed
with the district court that the County had a religious purpose, the
Sixth Circuit maintained different reasoning for its ultimate
conclusion.

20 3

The court determined that one of the County's avowed purposes,
to constitutionally display the Ten Commandments, merely begged
the question of the trial and, therefore, that purpose did not meet sec-
ular constitutional requirements. 20 4 The court further noted that
Stone did not create a per se rule for the educational display of the Ten
Commandments. 20 5 Instead, the court determined Stone required en-
tities to present the Ten Commandments in an objective fashion with
an integrated secular message.20 6 To this end, the court listed factors
to consider the constitutionality of such displays: "the content of the
displays, the physical setting in which the Ten Commandments are
displayed and any changes that Defendants have made to the displays
since their inception."20 7 While the Sixth Circuit reasoned the district

195. ACLU of Ky. v. McCreary County, 354 F.3d 438, 438, 440-41 (6th Cir. 2003).
196. McCreary County, 354 F.3d at 438, 462.
197. Id. at 444.
198. Id. at 445.
199. Id.
200. Id. at 445-46.
201. Id. at 446 (citing Santa Fe, 530 U.S. at 308).
202. Id. at 446-47.
203. Id. at 438, 447.
204. Id. at 447.
205. Id. at 448.
206. Id.
207. Id. at 449.
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court did not conduct this analysis for the County's avowed secular
purpose, the Sixth Circuit nevertheless determined the district court
did not err in finding a religious purpose. 20 8

Next, the court analyzed the content of the display in the County
courthouse.2 09 The court noted "The Foundations of American Law
and Government Display" included a prefatory description that
stated, "The Ten Commandments have profoundly influenced the for-
mation of Western legal thought and the formation of our country...
[and] provide the moral background of the Declaration of Indepen-
dence and the foundation of our legal tradition."2 10 The court stated
the display fell short of connecting the Ten Commandments to the
other displayed documents. 2 1 1 The court further emphasized the dis-
connect between the Ten Commandments and the Declaration of Inde-
pendence; the court opined the only facial similarity between the
documents was the recognition of a deity, with the display offering no
insight into how the Ten Commandments influenced the Declaration
of Independence. 2 12 While the County countered that some of the Ten
Commandments were codified into law, the court noted that the
County did not display such laws, and even so, it would not reconcile
the assertion that the Ten Commandments influenced the Declaration
of Independence. 213 Further, the court noted the author of the Decla-
ration of Independence, Thomas Jefferson, did not believe in a God of
the Bible, but instead believed in a God of deism that created the
world and then left the world alone.2 14

The court also considered the context of the displays. 2 15 The
court noted while the Ten Commandments were not unduly empha-
sized in the display, simply "sandwiching the Ten Commandments be-
tween secular texts" did not create a secular purpose.2 16 The court
also noted the display did not constitute a "passive symbol" such as a

208. Id. at 438, 449.
209. Id. at 451.
210. Id. The prefatory description read in full the following:

The Ten Commandments have profoundly influenced the formation of Western
legal thought and the formation of our country. That influence is clearly seen
in the Declaration of Independence, which declared that, "We hold these truths
to be self-evident, that all men are created equal, that they are endowed by
their Creator with certain unalienable Rights, that among these are Life, Lib-
erty, and the pursuit of Happiness." The Ten Commandments provide the
moral background of the Declaration of Independence and the foundation of our
legal tradition.

Id.
211. Id.
212. Id.
213. Id. at 451-52.
214. Id. at 452.
215. Id. at 452.
216. Id.
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nativity among other holiday symbols because the Ten Command-
ments represented an active religious symbol setting forth religious
duties.

2 17

The court next considered the evolution of the courthouse dis-
play.2 18 The court reasoned that both the conduct of the County and
the evolution of the display were germane to determining whether the
County possessed a secular purpose in displaying the Ten Command-
ments. 2 19 Based upon the changing display and the continued effort
by the County to produce a display containing the Ten Command-
ments, the court determined the County's purpose to be religious. 2 20

The court next considered the second prong of the Lemon test,
whether the government's actions endorsed religion.2 2 1 Specifically,
the court considered whether "'an objective observer, acquainted with
the text, legislative history, and implementation' of the displays would
view them as state endorsement of religion." 222 Once again, the court
considered the connection to the surrounding documents when deter-
mining the constitutionality of the display by judging (1) if the sym-
bols were interconnected so that the theme would be evident to the
spectator, and (2) if the theme was secular. 22 3 The court stated the
display endorsed religion because the County did not present a logical
relationship between the Ten Commandments and the other displayed
documents. 224 The court further noted that the documents displayed
in a courthouse emphasized the coercive nature of the documents and
further endorsed religion. 22 5 Therefore, the Sixth Circuit determined
the courthouse display violated the Establishment Clause and af-
firmed the district court's ruling.2 26 The County filed a petition for a
writ of certiorari with the United States Supreme Court, which
granted certiorari to consider the constitutionality of the Ten Com-
mandments display.2 27

The Supreme Court affirmed the decision of the Sixth Circuit be-
cause of the display's "predominately religious purpose."228 Justice
David Souter, writing for the majority, reasoned the Lemon test's first

217. Id. at 455 (citing Lynch v. Donnelly, 465 U.S. 668, 686 (1984)) (quoting Stone,
449 U.S. at 42.)

218. Id.
219. Id.
220. Id. at 455-58.
221. Id. at 458.
222. ACLU of Ky. v. McCreary County, 354 F.3d 438, 458 (6th Cir. 2003) (quoting

Santa Fe, 530 U.S. at 308).
223. McCreary County, 354 F.3d at 459.
224. Id. at 460.
225. Id. at 461.
226. Id. at 438, 462.
227. McCreary County, 125 S. Ct. at 2732.
228. Id. at 2745.
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prong, the secular purpose determination, served an important func-
tion and used it as a starting point of the Court's analysis.2 2 9 The
Court noted government neutrality towards religion was a touchstone
of constitutional analysis, and the secular purpose prong of the Lemon
test was an important device in determining and maintaining said
neutrality.2 30 The Court thus ignored the County's request not to con-
sider the purpose of posting the displays or that such a purpose was
unknown.

23 1

The Court determined the County's purpose by using the objective
observer standard. 23 2 The Court also noted that while it would give
deference to the stated legislative purpose, the Court had a duty to
determine if the County's proclaimed purpose was a sham.23 3 Also,
the Court noted that it may use history of the government's actions in
the evolution of the display and not disregard evidence available to
the objective observer.234

Accordingly, despite the County's insistence that the first two var-
iations of the display should not be considered for the constitutionality
of the Third Display, the Court determined a reasonable observer
would not disregard the history of the display.23 5 The Court used the
Stone case as the legal benchmark for determining the constitutional-
ity of the display and paid particular attention to the context leading
to the Third Display.23 6 The Court noted two clear parallels with the
County's First Display and Stone: both instances involved the actual
text of the Ten Commandments, as opposed to a graphical representa-
tion, and both displays stood solitary without integration into other
secular displays. 2 37 The Court stated, "[w]here the text is set out, the
insistence of the religious message is hard to avoid in the absence of a
context plausibly suggesting a message going beyond an excuse to pro-
mote the religious point of view."23 8 The Court determined that while
the courthouse contained other secular displays, the County made no
effort to integrate those with the First Display.2 39 The Court further

229. Id. at 2727, 2732-33.
230. Id. at 2733 (quoting Corp. of the Presiding Bishop of the Church of Jesus Christ

of Latter-day Saints v. Amos, 483 U.S. 327, 335 (1987)).
231. Id. at 2734.
232. Id. (quoting Santa Fe, 530 U.S. at 308).
233. Id. at 2735 (quoting Santa Fe, 530 U.S. at 308).
234. Id. at 2736-37 (citing Santa Fe, 530 U.S. at 308).
235. Id. at 2739. The County insisted the first two versions of the displays were

"dead and buried." Id. (quoting Reply Brief for Petitioner at 15, McCreary County v.
ACLU of Ky., 125 S. Ct. 2722 (2005)).

236. Id. at 2737-38.
237. Id. at 2738.
238. Id. The Court reasoned a symbolic representation of the Ten Commandments,

such as tablets, conveyed the notion of law rather than religion. Id.
239. McCreary County, 125 S. Ct. at 2738 n.16.
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noted the posting ceremony for the First Display included a pastor
who bore witness to God's existence and that a reasonable observer
would interpret that action as highlighting the religious nature of the
display.

24 0

The Court next considered the Second Display, which the County
augmented to include historical patriotic documents with Christian
themes. 24 1 For the Second Display, the County included the stated
legislative purpose for the display, which applauded the ethics of
Christ, to accompany the Ten Commandments and the other historical
documents chosen for their religious content. 24 2 The Court reasoned
that the County once again displayed the Ten Commandments for an
impermissible religious purpose.2 43

The Court next considered the Third Display entitled "Founda-
tions of American Law and Government."24 4 The County espoused
new and different purposes from the previous two displays for the
Third Display, including desires to educate citizens on texts that
played a fundamental role in the formulation of American govern-
ment. 24 5 The Court noted that since neither the district court nor the
court of appeals was persuaded by the new purposes, this Court would
likewise not be persuaded. 24 6 The Court noted the new purposes
merely served as litigation footholds, and the legislature did not re-
peal the previous impermissible purposes. 24 7 The Court also took is-
sue with the lack of an apparent theme among the chosen documents:
the County omitted the Fourteenth Amendment and the original con-
stitution, while including a patriotic anthem and the Magna Carta.2 48

The Court opined that its holding would not forever condemn the
County from dealing with similar subject matters. 24 9 Instead, the
Court noted Establishment Clause cases must be reviewed in context,
using common sense to determine governmental purpose.2 50 The
Court also reasoned that a sacred text could be constitutionally dis-
played in a government setting, emphasizing such examples as the
Supreme Court frieze of Moses holding tablets among 17 other
lawgivers.251

240. Id. at 2738.
241. Id. at 2739.
242. Id. The County passed an accompanying resolution that praised the efforts of

an Alabama judge who posted the Ten Commandments in his courtroom. Id.
243. McCreary County, 125 S. Ct. at 2739.
244. Id.
245. Id. at 2739 (quoting McCreary County, 145 F. Supp. 2d at 848).
246. Id. at 2740 (quoting Edwards v. Aguillard, 482 U.S. 578, 594 n.15 (1987)).
247. Id.
248. Id.
249. Id. at 2741.
250. Id.
251. Id.
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In the final section of its opinion, the Court addressed the opin-
ions of the dissent by emphasizing the importance of government neu-
trality toward religion.2 52 The Court established, "the government
may not favor one religion over another or religion over irreligion."25 3

The Court emphasized the dissension that is created when the Gov-
ernment takes sides in a religious debate.2 54 While the dissent stated
that the neutrality principle as understood by the founders should al-
low the government to recognize a monotheistic God, the Court never-
theless determined the precise phrasing of the Establishment Clause
emphasized the founders' intent of expansive government neutrality
with respect to religion. 25 5 The Court noted the final language of the
Establishment Clause broadly stated a prohibition against laws re-
specting religious establishment, as opposed to early, narrower drafts
that simply prohibited a national religion.25 6 With contradictory evi-
dence regarding the founders' true interpretation, the Court concluded
the founders intended the meaning of the Establishment Clause to be
determined in the future. 2 57 Therefore, the Supreme Court deter-
mined the courthouse display violated the Establishment Clause.2 58

D. CouNTY OF ALLEGHENY V. ACLU: THE SUPREME COURT

DETERMINED A STATE DISPLAY OF A NATIviTY WAS

UNCONSTITUTIONAL BECAUSE OF IMPROPER

CONTEXT

In County of Allegheny v. ACLU, Greater Pittsburgh Chapter,2 59

the United States Supreme Court determined Allegheny County im-
permissibly displayed a nativity on county property, although the
Court determined the display of a Menorah constitutional. 2 60 In
County of Allegheny, the American Civil Liberties Union ("ACLU")
sued the County of Allegheny ("County") in the United States District
Court for the Western District of Pennsylvania.2 61 The ACLU sought
declaratory and injunctive relief for the display of a nativity in the
entrance of the Allegheny County Courthouse. 26 2

252. Id. at 2742.
253. Id.
254. Id.
255. Id. at 2743-44.
256. Id. at 2744.
257. Id.
258. Id. at 2745.
259. 492 U.S. 573 (1989).
260. County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492 U.S. 573, 621

(1989).
261. Brief of Petitioner at 5, County of Allegheny v. ACLU, Greater Pittsburgh

Chapter, 492 U.S. 573 (1989) (Nos. 87-2050, 88-90, 88-96).
262. ACLU, Greater Pittsburgh Chapter v. County of Allegheny, 842 F.2d 655, 656-

57 (3d Cir. 1988).
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The County had displayed a nativity, depicting the birth of Jesus
Christ, in the grand staircase of the County courthouse during the
Christmas season since 1981.263 The nativity depicted the traditional
figures of the nativity, including baby Jesus and an angel clenching a
banner that read, "'Gloria in Excelsis Deo' ('Glory to God in the High-
est')."2 64 Although the County stored the nativity, the Holy Name So-
ciety of the Diocese donated it to the County, as demonstrated by a
sign displayed in front of the nativity.2 65 The County expended
money to store, transport, and decorate the nativity with flowers. 2 66

Other departments and offices in the courthouse displayed holiday
decorations consisting of wreaths, trees, and Santa Claus.2 67 The
County displayed the nativity for six weeks and coupled the display
with a county-sponsored Christmas carol program.268

The City-County Building contained a menorah in an area main-
tained by the City alone. 26 9 The eighteen foot high menorah stood
next to a forty-five foot high Christmas tree in the main entrance of
the building.270 The Jewish organization Chabad purchased the me-
norah and the City displayed it during the celebration of
Chanukah. 27 1 The City posted a sign entitled "Salute to Liberty" in
front of the Christmas tree with accompanying text tying the display
to liberty and including the mayor's name.272

The United States District Court for the Western District of Penn-
sylvania found for the County in an evidentiary hearing denying a
preliminary injunction, determining neither the nativity nor the me-
norah was an unconstitutional display.2 73 The district court reasoned
the ACLU did not suffer a substantial injury from the display, and a
simple offensive reaction was insufficient to grant an injunction. 2 74

The court reasoned the City and County intended to celebrate the sea-
son rather than endorse religion. 27 5

263. County of Allegheny, 842 F.2d at 657.
264. Id.
265. Id.
266. Id. However, the County did not provide additional security or illumination for

the display. Id.
267. County of Allegheny, 842 F.2d at 657.
268. Id. at 657. The County sponsored the carol program in which high school stu-

dents sang secular and religious Christmas songs employing the nativity as a fore-
ground. Id.

269. County of Allegheny, 842 F.2d at 657.
270. Id. at 657.
271. Id.
272. Id. at 657-58.
273. ACLU, Greater Pittsburgh Chapter v. County of Allegheny, Civ. 86-2617 (W.D.

Pa. May 18, 1987).
274. County of Allegheny, 842 F.2d at 658.
275. Id. at 658.
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Subsequently, the court permitted Chabad to intervene to prevent
an injunction by presenting additional evidence. 2 76 After the trial, in
a memorandum opinion denying the application for an injunction, the
court determined the menorah lacked religious significance in the en-
vironment the City placed it.2 77 The court noted the City expended
minimal finances for the display and the display simply emphasized
harmonious faiths, good overcoming evil, and light.278 Therefore, the
trial court determined the display did not violate the Establishment
Clause.

279

The ACLU appealed the decision of the district court to the
United States Court of Appeals for the Third Circuit, arguing the dis-
plays impermissibly violated the Establishment Clause. 28 0 The Third
Circuit reversed the district court's opinion, stating that the displays
unconstitutionally endorsed religion.28 1 The court reasoned Lynch v.
Donnelly28 2 was a natural starting point for the determination of the
case, as it too involved the city display of a nativity.28 3 The court ob-
served the Lynch Court noted a total separation of church and state
was impossible, and the benefit conferred upon religion by the nativity
was "'indirect, remote, and incidental.'" 28 4 Further, the court noted
the Court in Lynch reasoned no per se rule could be used to determine
Establishment Clause cases, as evidenced by the Supreme Court's re-
luctance to follow the Lemon test in subsequent cases. 28 5 The court
then noted the Court in Lynch considered the context of the display to
determine the City possessed a secular purpose, and consequently per-
mitted the display.28 6 The court recognized the importance of the
Lynch decision, but also highlighted the Supreme Court's adherence to
the Lemon test in subsequent cases as well.28 7

The court next considered case law from various courts of appeals
on the subject matter of the Establishment Clause.288 The court de-
termined the government frequently violated the Lemon test's en-
dorsement prong, the second consideration in the test, from the case
law in the circuit courts. 28 9 Consequently, the court compiled a list of

276. Id. at 657.
277. Id. at 658.
278. Id.
279. Id.
280. Id. at 655, 656-57.
281. Id. at 655, 662-63.
282. 465 U.S. 668 (1984).
283. County of Allegheny, 842 F.2d at 659.
284. Id. at 659-60 (quoting Lynch, 465 U.S. at 681-82).
285. Id. at 659.
286. Id.
287. Id. at 660.
288. Id. at 660-61.
289. Id. at 661.
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factors to consider when determining whether the government ad-
vanced or endorsed religion, including the following:

(1) the location of the display; (2) whether the display is part
of a larger configuration including nonreligious items; (3) the
religious intensity of the display; (4) whether the display is
shown in connection with a general secular holiday; (5) the
degree of public participation in the ownership and mainte-
nance of the display; and (6) the existence of disclaimers of
public sponsorship of the display.2 90

Based on the above criteria, the court concluded both the nativity and
the menorah impermissibly endorsed religion.2 9 1 The court supported
this conclusion by noting the City and County prominently located
each display in buildings dedicated to the core functions of govern-
ment. 2 9 2 Further, the court stated that the City and County failed to
place the displays in a secular context, thereby tacitly endorsing and
advancing religion. 29 3

Additionally, while the court acknowledged the sign referring to
the ownership of the nativity by a private organization, the court de-
termined the County's specification of ownership was insufficient to
sway constitutionality. 294 Finally, the court noted its opinion did not
limit neutral displays in museums or educational environments. 2 95

Therefore, the Third Circuit determined the displays unconstitution-
ally endorsed religion. 2 96 The County, City, and Chabad filed a peti-
tion for a writ of certiorari with the United States Supreme Court,
which granted certiorari and considered whether the displays violated
the Establishment Clause. 29 7

The Supreme Court affirmed in part and reversed in part the de-
cision of the Third Circuit, determining that the display of the nativity
violated the Establishment Clause, while the display of the menorah
did not. 298 Justice Harry Blackmun, writing for the majority, rea-
soned the government must maintain religious liberty and equality for
everyone because of the deep religious tradition of the nation.29 9 The
Court noted an important tenet of that dogma was that the govern-
ment not prefer one religion over another, and the Court recognized

290. Id. at 662.
291. Id.
292. Id.
293. Id. Specifically, the court noted that the displays were not connected to larger,

non-religious displays so as to place them in a secular context. Id.
294. County of Allegheny, 842 F.2d at 662.
295. Id. at 663.
296. Id. at 655, 662-63.
297. County of Allegheny, 492 U.S. at 589, 597.
298. Id. at 621.
299. Id. at 578, 589-90.
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its own regular application of the Lemon test.30 0 The Court listed a
plethora of cases that followed the Lemon test and noted the refine-
ment of the test to consider whether the government endorsed relig-
ion, the second prong.30 1 The Court elaborated on the definition of
endorsement by writing that it "preclude[s] government from convey-
ing or attempting to convey a message that religion or a particular
religious belief is favored or preferred."30 2

The Court next reviewed relevant case law for comparison pur-
poses. 30 3 The Court determined the most factually similar case was
Lynch.30 4 The Court noted the Lynch Court also involved a govern-
mental display of a nativity.30 5 However, the Court focused on the
concurring opinion of Justice O'Connor in Lynch for its analytical
structure.30 6 The Court noted the concurring opinion of Lynch high-
lighted the importance of avoiding any endorsement of religion by gov-
ernment and that the Court should consider the effect of the display
by determining what viewers would consider the purpose to be.3 0 7

The Court referred to Lynch and noted that the determinative factor
in such an analysis was ascertaining the context of the display. 30 8

Further, the Court observed Lynch noted the context should be deter-
mined on a case-by-case basis.30 9 In Lynch, the Court concluded the
nativity did not violate the Establishment Clause because the govern-
ment surrounded the display with secular figures such as Santa Claus
and carolers, and thus, the purpose of the display was viewed as secu-
lar in nature. 3 10 The Court stated the principle to derive from the
Lynch case was "the government's use of religious symbolism is uncon-
stitutional if it has the effect of endorsing religious beliefs, and the
effect of the government's use of religious symbolism depends upon its
context."3 11

300. Id. at 591-92.
301. Id. at 592-93.
302. Id. at 593 (quoting Wallace v. Jaffery, 472 U.S. 38, 70 (1985) (O'Connor, J.,

concurring)).
303. Id. at 594.
304. Id.
305. Id.
306. Id. at 595.
307. Id. (citing Lynch, 465 U.S. at 690, 692 (O'Connor, J., concurring)). The Court

quoted O'Connor's concurring opinion, stating any endorsement of religion "sends a
message to nonadherents that they are outsiders, not full members of the political com-
munity, and an accompanying message to adherents that they are insiders, favored
members of the political community[.]" Id. (quoting Lynch, 465 U.S. at 688 (O'Connor,
J., concurring)).

308. Id.
309. Id. (citing Lynch, 465 U.S. at 692 (O'Connor, J., concurring)).
310. Id. at 596 (citing Lynch, 465 U.S. at 692 (O'Connor, J., concurring)).
311. Id. at 597.
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The Court next fully considered whether the County displayed the
nativity within the limits of the Establishment Clause, or whether the
display violated the second prong of the Lemon test by endorsing relig-
ion.3 1 2 The Court first noted that there was an undeniable religious
message conveyed by displaying a nativity, and the addition of the
text "Glory to God in the Highest!" simply augmented that mes-
sage. 3 13 The Court reasoned the display differed from the constitu-
tional Lynch display because the County displayed the nativity in
solitude, away from other secular displays.3 14 While the building con-
tained other seasonal displays, the Court stated that the County's re-
ligious endorsement remained because the nativity stood independent
and unconnected to other displays.3 15 The Court also noted the sim-
ple addition of flowers framing the nativity did not dilute but instead
enhanced the religious impact of the display.3 16

The Court also took issue with the location of the nativity in the
grand staircase. 3 1 7 The Court maintained displaying a nativity in the
most prominent part of the courthouse furthered the notion to a rea-
sonable observer that the government endorsed a religious mes-
sage.3 18 The Court further determined the inclusion of a plaque
denoting the ownership of the nativity did not distract from the over-
all religious message, but simply demonstrated that the government
supported the organization's religious message. 3 19 Finally, the Court
determined while the government could acknowledge Christmas for
the secular aspects of the holiday, the government could not celebrate
the holiday to endorse the Christian religion.3 20

The Court next criticized the dissent's interpretation of the
case. 32 1 The Court stated the dissent employed a proselytization ap-
proach to Establishment Clause cases, which maintained the govern-
ment was only limited from inducing citizens to believe in a particular
faith. 3 22 The Court noted the dissent supported its view by demon-
strating several times in American history in which the government
specifically endorsed Christianity.32 3 The Court reasoned although
American history contained moments in which the government fa-

312. Id. at 598.
313. Id.
314. Id. The Court noted the Lynch display possessed several different areas of con-

centration from a series of different figures. Id.
315. Id. at 598-99 n.48.
316. Id. at 599.
317. Id. at 599-600.
318. Id.
319. Id. at 600.
320. Id. at 601.
321. Id. at 602-03.
322. Id. at 660 (Kennedy, J., dissenting).
323. Id. at 663 (Kennedy, J., dissenting).
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vored Christianity, the tenet of the Establishment Clause that prohib-
ited endorsement of religion was predominant nonetheless. 3 24 The
Court noted the full meaning of the Establishment Clause could not be
determined until the Court considered concrete cases, and therefore,
national history could not be the sole determining factor of the clause's
meaning.

325

The Court next attacked the dissent's view that the government
should be allowed to commemorate the religious as well as secular as-
pects of Christmas. 3 26 The Court maintained the Establishment
Clause required the government to only acknowledge the secular as-
pects of the holiday, so as not to discriminate against those who did
not believe in the religion behind the holiday. 32 7 The Court stated
celebrating the religious aspect of the holiday was similar to the gov-
ernment affirming that Jesus is the son of God and endorsing Chris-
tian dogma. 3 28

The Court next considered the constitutionality of the City's dis-
play of the menorah. 32 9 The Court noted a menorah did not send an
exclusively religious message, as it contained religious as well as secu-
lar themes. 3 30 The Court also noted that the menorah stood adjacent
to a Christmas tree and a plaque saluting liberty, producing a display
that acknowledged holidays in general. 3 3 1 However, the Court main-
tained it would be no less unconstitutional for the City to endorse two
religions as opposed to just one.33 2 Nevertheless, the Court reasoned
that the government may celebrate the secular aspects of Chanukah
just as it may celebrate the secular aspects of Christmas. 333

The Court opined that while the Christmas tree once conveyed a
religious message, it had transformed to carry a secular present-day
message.3 34 The Court determined that the display simply conveyed
the message that there was more than one way to celebrate the holi-
day season, as the menorah stood in the shadow of the predominant,
secular Christmas tree. 33 5 The Court further stated that an available
secular alternative should be a consideration when determining
whether the display of a religious symbol was an endorsement of relig-

324. Id. at 605.
325. Id. at 606.
326. Id. at 610.
327. Id.
328. Id. at 611.
329. Id. at 613.
330. Id. at 613-15.
331. Id. at 614.
332. Id. at 615.
333. Id.
334. Id. at 616.
335. Id. at 617.
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ion by the government. 3 36 The Court determined the menorah was
appropriate because the Court could think of no less religious alterna-
tive.3 3 7 The Court also maintained the mayor's plaque saluting lib-
erty and conveying the theme of light properly placed the display in a
secular context. 338 Finally, the Court concluded the display of the me-
norah did not constitute an endorsement of religion in this context.3 39

Therefore, the Supreme Court determined the nativity scene violated
the Establishment Clause, however, the menorah was appropriately
displayed.

3 40

ANALYSIS

In Van Orden v. Perry,3 4 1 the United States Supreme Court de-
cided the State of Texas constitutionally displayed a memorial depict-
ing the Ten Commandments ("Monument") on the State Capitol
grounds. 34 2 The Court noted that it appreciated America's strong his-
tory of recognition of religion by the government. 34 3 Based on this
history and a determination by the Court that the Monument was pas-
sive, the Court declined to apply the Lemon v. Kurtzman34 4 test.34 5

The Court in Lemon announced a test to determine the constitutional-
ity of Establishment Clause cases by considering (1) whether the legis-
lature possessed a secular purpose for the legislation, (2) whether the
effect of the legislature advanced or inhibited religion, and (3) whether
the government excessively entangled itself with religion.3 4 6 Instead
of employing the Lemon test, the Van Orden Court considered the gov-
ernment's history toward religion and the Monument's nature when
making its decision. 34 7 The Court ultimately determined that while
the Monument possessed religious elements, secular themes nonethe-
less remained and the Monument was constitutional.3 4s

This Analysis will demonstrate the Supreme Court discarded the
previously established analyses of the Court to construct new and in-
appropriate rules of law when determining questions regarding the

336. Id. at 618.
337. Id.
338. Id. at 619.
339. Id. at 620-21.
340. Id. at 621.
341. 125 S. Ct. 2854 (2005).
342. Van Orden v. Perry, 125 S. Ct. 2854, 2864 (2005).
343. Van Orden, 125 S. Ct. at 2859.
344. 403 U.S. 602 (1971).
345. Van Orden, 125 S. Ct. at 2861.
346. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971) (citing Bd. of Educ. v. Allen,

392 U.S. 236, 243 (1968)) (quoting Walz v. Tax Comm'n, 397 U.S. 664, 674 (1970)).
347. Van Orden, 125 S. Ct. at 2861.
348. Id. at 2863.
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Establishment Clause. 349 This Analysis will initially demonstrate the
Supreme Court inappropriately abandoned all principles of the Lemon
test and did not fully consider the purpose behind the display.38 0 Fur-
ther, this Analysis will argue the Court improperly focused on the in-
consistent religious history of the nation, rather than whether the
State remained neutral or endorsed religion with the display.351 Fi-
nally, this Analysis will demonstrate the unconstitutional nature of
the Monument and the improper context in which the State placed
it.

3 5 2

A. THE VAN ORDEN COURT INAPPROPRIATELY ABANDONED THE

LEMON TEST AND DISREGARDED THE SECULAR PURPOSE

OF THE MONUMENT

The Supreme Court erroneously abandoned the Lemon test and
completely disregarded the legislative purpose of the display.3 53 The
Van Orden Court erroneously neglected the precedent of determining
Establishment Clause cases by failing to employ the Lemon test.35 4

Additionally, as the Supreme Court in Van Orden ignored the prece-
dent of the Lemon test, it thereby failed to consider the secular pur-
pose behind the display as a determinative factor. 355

1. The Van Orden Court Abandoned the Lemon Test by Ignoring
Precedent

In Van Orden, the Supreme Court declined to apply the Lemon
test because of the passive nature of the Monument. 35 6 Unfortu-
nately, the Court did not define a test to determine the passivity of a
religious display or even factors to consider when making such a de-
termination. 357 The Court's only argument presented to prove the
passivity of the Monument was that it took several years after the
Monument's erection before a citizen filed a complaint.358 Addition-
ally, the Court reasoned the prongs of the Lemon test were "'no more
than helpful signposts"' and that various recent courts opted not to
use the test at all.3 59 Without a lengthy discussion of why the Court

349. See infra notes 353-478 and accompanying text.
350. See infra notes 353-410 and accompanying text.
351. See infra notes 411-41 and accompanying text.
352. See infra notes 442-78 and accompanying text.
353. See infra notes 356-410 and accompanying text.
354. See infra notes 356-84 and accompanying text.
355. See infra notes 385-410 and accompanying text.
356. Van Orden, 125 S. Ct. at 2861.
357. See generally Van Orden v. Perry, 125 S. Ct. 2854 (2005) (failing to define a

passivity test).
358. Van Orden, 125 S. Ct. at 2864.
359. Id. at 2861.
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would not employ the Lemon test, the Court instead opted to rely upon
the Monument's nature and the religious history of the nation to de-
termine the constitutionality of the Monument.3 60 Accordingly, the
court emphasized the government's "unbroken history of official ac-
knowledgement" of the role religion played in American lives. 3 6 1 Fur-
thermore, the Court cited past cases that enunciated the Court's
respect for religion and the commonplace display of the Ten Com-
mandments on government land.36 2

In County of Allegheny v. ACLU, Greater Pittsburgh Chapter,3 63

the Court previously considered religious displays on government
property. 36 4 In County of Allegheny, the Court determined the display
of a nativity on county property violated the Establishment Clause,
while the city display of a menorah did not.3 65 The Court in County of
Allegheny recognized the deep religious diversity in the nation and de-
termined the Establishment Clause notably prohibited the govern-
ment from preferring one religion over another. 36 6 Accordingly, the
County of Allegheny Court conducted its constitutional analysis by
employing the Lemon test, which it noted the Court "applied regu-
larly."3 67 The County of Allegheny Court reviewed Lynch v. Don-
nelly368 to extract the principle that "the government's use of religious
symbolism is unconstitutional if it has the effect of endorsing religious
beliefs, and the effect of the government's use of religious symbolism
depends upon its context."36 9

The same day that the Supreme Court decided Van Orden, it also
ruled upon McCreary County v. ACLU of Kentucky, 3 70 another case
dealing with a governmental display of the Ten Commandments. 3 7 1

In McCreary County, the Supreme Court determined the display of the
Ten Commandments in a courthouse violated the Establishment
Clause. 3 7 2 The Court began its constitutional determination by con-
sidering the secular purpose prong of the Lemon test and noting it was
a "common, albeit seldom dispositive, element."3 73 The Court in Mc-

360. Id.
361. Id. (quoting Lynch v. Donnelly, 465 U.S. 668, 674 (1984)).
362. Id. at 2861-62.
363. 492 U.S. 573 (1989).
364. County of Allegheny v. ACLU Greater Pittsburgh Chapter, 492 U.S. 573, 621

(1989).
365. County of Allegheny, 492 U.S. at 621.
366. Id. at 589-91.
367. Id. at 592.
368. 465 U.S. 668 (1984).
369. County of Allegheny, 492 U.S. at 597.
370. 125 S. Ct. 2722 (2005).
371. McCreary County v. ACLU of Ky., 125 S. Ct. 2722, 2727-28 (2005).
372. McCreary County, 125 S. Ct. at 2745.
373. Id. at 2732-33.
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Creary County noted the purpose determination was an important fac-
tor to consider when keeping government action toward religion
neutral, as required by the Establishment Clause. 37 4

Similar to County of Allegheny and McCreary County, the Van
Orden Court considered the constitutionality of religious governmen-
tal displays. 37 5 In County of Allegheny, the Court considered the na-
tion's religious history and subsequently considered the Lemon test;
whereas, the Court in Van Orden considered the nation's religious his-
tory and did not consider the Lemon test.3 76 The Van Orden Court
instead relied upon the government's history toward religion and the
Monument's nature itself alone to make its determination. 37 7 Addi-
tionally, although both McCreary County and Van Orden involved the
display of the Ten Commandments on government property, the Van
Orden Court determined the display was too passive to necessitate the
Lemon review.3 78 Therefore, the Supreme Court incorrectly aban-
doned precedent by failing to use the Lemon test.3 7 9

In Van Orden, the Supreme Court determined the display of the
Ten Commandments on the Texas State Capitol Grounds was permis-
sible under the Establishment Clause.38 0 However, the Court simply
disregarded case precedent by completely ignoring the use of the
Lemon test.3 8 ' In County of Allegheny, the Court considered the
Lemon test to ensure the government did not prefer one religion over
another and noted the regular use of the test.38 2 In McCreary County,
the Court noted the Lemon test's purpose element as a common tool to
determine government neutrality toward religion. 38 3 Therefore, in

374. Id. at 2733 (quoting Corp. of the Presiding Bishop of the Church of Jesus Christ
of Latter-day Saints v. Amos, 483 U.S. 327, 335 (1987)).

375. Compare County of Allegheny, 492 U.S. at 578 (considering the constitutional-
ity of a nativity and menorah on city and county grounds), and McCreary County, 125 S.
Ct. at 2727 (considering the constitutionality of displaying the Ten Commandments in
county courthouses), with Van Orden, 125 S. Ct. at 2858 (considering the constitutional-
ity of displaying the Ten Commandments on the grounds of the Texas State Capitol).

376. Compare County of Allegheny, 492 U.S. at 589-91 (considering the nation's his-
tory and the Lemon test), with Van Orden, 125 S. Ct. at 2861 (stating the uncertainty of
Lemon and instead employing the rich religious history in America as a determinative
factor of constitutionality).

377. Van Orden, 125 S. Ct. at 2861.
378. Compare McCreary County, 125 S. Ct. at 2732-33 (stating the Lemon test uti-

lized the familiar considerations for determining the constitutionality of Establishment
Clause cases), with Van Orden, 125 S. Ct. at 2861 (stating the Lemon test not useful in
considering the passive monument).

379. See supra notes 375-78 and accompanying text.
380. Van Orden, 125 S. Ct. at 2867.
381. See supra notes 375-78 and accompanying text.
382. County of Allegheny, 492 U.S. at 592.
383. Id. at 2733 (quoting Corp. of the Presiding Bishop of the Church of Jesus Christ

of Latter-day Saints v. Amos, 483 U.S. 327, 335 (1987)).
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Van Orden, the Supreme Court inappropriately abandoned the Lemon
test by disregarding precedent. 38 4

2. The Van Orden Court Failed to Consider the Secular Purpose of
the Monument as a Determinative Factor

In Van Orden, the Court erroneously failed to consider whether
the State of Texas possessed a secular purpose to display the Ten
Commandments. 38 5 While the Court determined the display con-
tained a religious theme, the Court decided the secular message of the
display was not lost.3 8 6 The Court stressed the unmistakable histori-
cal underpinnings of the Monument and stated, "[s]imply having relig-
ious content or promoting a message consistent with a religious
doctrine does not run afoul the Establishment Clause."38 7 The Court
noted that despite the religious character of the nation's history, there
was a limit to the display of the Ten Commandments on government
grounds. 38 8 The court reviewed the Stone decision, a case in which
the Court found Kentucky impermissibly required the display of the
Ten Commandments in school classrooms.38 9 However, the Court dis-
tinguished Stone from Van Orden because Stone involved young, im-
pressionable children, and the display of the Ten Commandments in
the classroom was less passive than a Monument on a capitol.3 90

In Stone, the Court considered the constitutionality of the place-
ment of the Ten Commandments in schoolrooms by the State of Ken-
tucky.39 1 The legislature established private, voluntary funds to
purchase framed Ten Commandments displays with a disclaimer not-
ing the secular purpose for its posting.3 92 The Court utilized the
Lemon test to determine the constitutionality of the display, beginning
with the secular purpose prong. 3 9 3 The Court noted that despite the
"avowed" secular purpose for the display, its contents were "plainly
religious in nature."3 94 The Court noted the document was a sacred
text for religious believers, and while some of the commandments
were secular in nature, others concerned religious duties. 39 5 The

384. See supra notes 356-83 and accompanying text.
385. See infra notes 386-410 and accompanying text.
386. Van Orden, 125 S. Ct. at 2863.
387. Id. Specifically, the Court noted Moses was both a lawgiver and a religious

leader. Id.
388. Van Orden, 125 S. Ct. at 2863.
389. Id. (citing Stone v. Graham, 449 U.S. 39 (1980)).
390. Id. at 2863-64.
391. Stone v. Graham, 449 U.S. 39, 39-40 (1980).
392. Stone, 449 U.S. at 39-40 n.1.
393. Id. at 40-41.
394. Id. at 41.
395. Id. at 41-42.
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Court determined the posting did not serve an educational purpose
and could only "induce the schoolchildren to read, meditate upon, per-
haps to venerate and obey, the Commandments."3 96

Like Stone, the Van Orden Court considered the constitutionality
of a governmental display of the Ten Commandments. 3 97 However,
the Van Orden Court did not consider the secular purpose prong of the
Lemon test.3 98 While the Van Orden Court distinguished Stone's rul-
ing because Stone involved susceptible school children, the Stone
Court did not emphasize that element of the case and simply found
the display to be clearly religious. 39 9 Also, while the Van Orden Court
chose not to administer the Lemon test's secular purpose prong based
on a determination that the Monument was passive in comparison to
the Stone display, the Court did not justify a test or considerations to
determine passivity.40 0 Therefore, the Supreme Court incorrectly
failed to fully consider the secular purpose of the Monument as re-
quired by precedent. 40 1

In Van Orden, the Court determined the display of the Ten Com-
mandments on the Texas State Capitol grounds was constitutional. 40 2

However, the Court did not fully consider whether the government
possessed a valid secular purpose for the display.40 3 In Stone, the
Court employed the Lemon test to determine the constitutionality of a
Ten Commandments display.40 4 The Stone Court considered whether
the government possessed a valid secular purpose to display the Ten
Commandments in classrooms. 40 5 The Stone Court determined the
purpose behind displaying the Ten Commandments was plainly relig-
ious. 40 6 Therefore, under Supreme Court precedent, the Van Orden

396. Id. at 42.
397. Compare Stone, 449 U.S. at 39-40 (considering the constitutionality of a state

statute requiring the posting of the Ten Commandments on public classroom walls),
with Van Orden, 125 S. Ct. at 2858 (considering the constitutionality of displaying the
Ten Commandments on the grounds of the Texas State Capitol).

398. See generally Van Orden, 125 S. Ct. at 2854-64.
399. Compare Stone, 449 U.S. at 41 (determining the display unconstitutional be-

cause of its plainly religious nature), with Van Orden, 125 S. Ct. at 2863-64 (distin-
guishing Stone as based upon the susceptibility of school children in the Establishment
Clause analysis) (quoting Edwards v. Aguillard, 482 U.S. 578, 583-84 (1987)).

400. Compare Stone, 449 U.S. at 39 (stating the purpose of the display was plainly
religious in nature and failing to consider the activity of the display), with Van Orden
125 S. Ct. at 2864 (merely stating the monument was much more passive than Stone's
Ten Commandments display without any passivity analysis).

401. See supra notes 397-400 and accompanying text.
402. Van Orden, 125 S. Ct. at 2867.
403. See generally Van Orden, 125 S. Ct. at 2854-64.
404. Stone, 449 U.S. at 40-41.
405. Id.
406. Id. at 41.

20061



CREIGHTON LAW REVIEW

Court incorrectly determined the secular constitutionality of the
Monument.

4 07

The Van Orden Court incorrectly discarded precedent when it
neither adhered to the Lemon test nor considered the secular purpose
of the display.408 The Supreme Court erroneously abandoned the
model for determining Establishment Clause cases by considering the
history of the country and the nature of the monument, as opposed to
the Lemon test.40 9 Furthermore, the Van Orden Court failed to con-
sider the secular purpose of the Monument as a determinative factor
in its constitutional judgment.4 10

B. THE VAN ORDEN COURT INCORRECTLY PLACED IMPRECISE

HISTORY OVER GOVERNMENT NEUTRALITY TOWARD

RELIGION

The Supreme Court in Van Orden incorrectly emphasized the role
of religion in the nation's history, as opposed to following the standard
of government neutrality toward religion mandated by the Establish-
ment Clause.41 1 The Court determined the Lemon test was an inap-
propriate gauge for the passive Monument and instead looked at the
nation's amiable history toward religion.4 12 The Court noted the un-
broken history of the American government recognizing the position
that religion played in American lives. 4 13 As such, the Court deter-
mined that because the Ten Commandments possessed secular as well
as religious qualities, Texas's display of the Ten Commandments did
not violate the Establishment Clause.4 14

The Court previously considered the role of history when inter-
preting the Establishment Clause, without such information being de-
terminative.4 15 In County of Allegheny v. ACLU, Greater Pittsburgh
Chapter,4 16 the Court also dealt with the constitutionality of a relig-
ious display on government property. 4 17 The Court acknowledged the
deep history in America of religious liberty and equality.4 18 The
Court noted the best way to maintain that tradition would be to re-

407. See supra notes 385-406 and accompanying text.
408. See supra notes 353-407 and accompanying text.
409. See supra notes 356-84 and accompanying text.
410. See supra notes 385-407 and accompanying text.
411. See infra notes 411-41 and accompanying text.
412. Van Orden, 125 S. Ct. at 2861.
413. Id. (quoting Lynch v. Donnelly, 465 U.S. 668, 674 (1984)).
414. Id. at 2863-64.
415. See infra notes 416-21 and accompanying text.
416. 492 U.S. 573 (1989).
417. County of Allegheny, 492 U.S. at 579.
418. Id. at 589-90.
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main neutral towards religion.4 19 Despite a history of favoring Chris-
tianity by the American government, the Court nevertheless
determined the important principle of prohibiting governmental en-
dorsement of religion remained the dominant consideration of the Es-
tablishment Clause. 4 20 The Court further elaborated that history
could not be the sole determining factor of the Establishment Clause
cases because Establishment Clause principles are only fully realized
after application to concrete conflicts. 4 2 1

In McCreary County v. ACLU of Kentucky,422 the Court also con-
sidered the issue of neutrality versus history.4 2 3 In McCreary County,
the Court determined the display of the Ten Commandments in a
county courthouse was unconstitutional because it violated the Estab-
lishment Clause.4 2 4 The Court determined neutrality was the most
significant principle to follow when interpreting the Establishment
Clause. 4 25 While the Court acknowledged there was historical evi-
dence that some founders would allow "submission to the divine will,"
the Court highlighted evidence that other founders intended the gov-
ernment to remain neutral towards religion.4 2 6 The Court noted the
"very language" of the Amendment itself suggested a broad interpre-
tation as it banned establishments of religion by the government, as
opposed to early drafts that merely banned a national religion. 42 7 The
Court concluded the framers did not reach a shared interpretation of
the Clause, but instead left the definitive construction to be deter-
mined in future cases.428

Similar to County of Allegheny and McCreary County, the Van
Orden Court considered the breadth of the Establishment Clause. 4 29

However, the Van Orden Court left the important issue of neutrality
by the wayside and focused instead upon the governmental history to-
ward religion. 430 Like Van Orden, the Court in both County of Alle-

419. Id.
420. Id. at 605.
421. Id. at 605-06.
422. 125 S. Ct. 2722 (2005).
423. McCreary County, 125 S. Ct. at 2743.
424. Id. at 2745.
425. Id. at 2742.
426. Id. at 2743-44.
427. Id. at 2744.
428. Id.
429. Compare County of Allegheny, 492 U.S. at 589-90 (stating the interpretation of

the Establishment Clause has broadened from its conception to protect more than just
Christians), and McCreary County, 125 S. Ct. at 2742 (stating the text of the Establish-
ment Clause itself did not define "establishment"), with Van Orden, 125 S. Ct. at 2859
(stating the Establishment Clause principles of both respecting the role that religion
played in the nation's history and fear that governmental intervention in religion could
endanger freedom).

430. See generally Van Orden, 125 S. Ct. at 2854-64.
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gheny and McCreary County considered the role history played in its
decision.4 3 1 Unlike both County of Allegheny and McCreary County,
in which the Court recognized history as merely one factor in the
larger Establishment Clause context, the Van Orden Court relied on
history as a determining factor in ruling the Monument was constitu-
tional. 43 2 Like County of Allegheny, the Van Orden Court considered
past governmental decisions supporting religion; however, the County
of Allegheny Court determined although history contained examples of
the government preferring religion, the principle of neutrality towards
religions remained paramount.4 33 Further, while the Court in both
County of Allegheny and Van Orden contemplated history as an out-
line to make a present constitutional determination, the Van Orden
Court did not heed the Allegheny warning that history was an inap-
propriate final determining factor of constitutionality because not
every fact scenario was present in case law to make a fitting compari-
son.4 34 Finally, like McCreary County, the Van Orden Court evalu-
ated history of the interpretation of the Establishment Clause;
however, the McCreary County Court demonstrated the inconsisten-
cies of history and the support by the founders of a broad interpreta-
tion of the Establishment Clause, promoting neutrality.4 35 Therefore,
the Supreme Court ignored precedent and incorrectly favored impre-
cise history over neutrality in its decision. 43 6

431. Compare County of Allegheny, 492 U.S. at 589-90 (stating religious history
played a significant role in the development of the nation and therefore, the nation
should remain neutral towards religion), and McCreary County, 125 U.S. at 2743-44
(stating the founders disagreed as to the role the government should play in religion),
with Van Orden, 125 S. Ct. at 2861 (stating there was an unbroken history by the Amer-
ican government of acknowledging the role of religion in individuals' lives) (quoting
Lynch, 465 U.S. at 674).

432. Compare County of Allegheny, 492 U.S. at 589-90 (stating history did not di-
minish Establishment Clause neutrality principles), and McCreary County, 125 S. Ct.
at 2743-44 (stating history was conflicting, therefore, could not be relied upon alone),
with Van Orden, 125 S. Ct. at 2861 (considering the nation's history and the monu-
ment's nature).

433. Compare County of Allegheny, 492 U.S. at 605-06 (stating although history con-
tains examples of government endorsement of religion, the government still may not
prefer one religion over another), with Van Orden, 125 S. Ct. at 2861 (stating there was
an unbroken history by the American government of acknowledging the role of religion
in individuals' lives) (quoting Lynch, 465 U.S. at 674).

434. Compare County of Allegheny, 492 U.S. at 606 (stating many clauses in the Bill
of Rights, such as the Establishment Clause, only come to a full realization after appli-
cation to concrete cases), with Van Orden, 125 S. Ct. at 2861 (stating there was an
unbroken history of the American government of acknowledging the role of religion in
individuals' lives).

435. Compare McCreary County, 125 S. Ct. at 2743-44 (noting Jefferson and
Madison did not tolerate government endorsement of religion and the broad language of
the Establishment Clause), with Van Orden, 125 S. Ct. at 2861 (stating there was an
unbroken history of the American government of acknowledging the role of religion in
individuals' lives).

436. See supra notes 429-35 and accompanying text.
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In Van Orden, the Court incorrectly opted to determine the consti-
tutionality of the Monument by using national history as a predomi-
nant determinant. 4 37 However, the Court impermissibly disregarded
the tenet of government neutrality toward religion when making its
determination.4 38 In County of Allegheny, the Court determined the
religious history of America was best preserved by government neu-
trality, and history was incapable of guiding its ruling.4 39 In Mc-
Creary County, the Court determined the history of religion in
America was quite complex, and the founders intended the Establish-
ment Clause's full meaning to be decided in the future.440 Therefore,
the Van Orden Court incorrectly favored history over neutrality in its
decision, which ignored precedent.4 4 1

C. THE VAN ORDEN COURT FAILED TO PLACE THE MONUMENT IN ITS

PROPER CONTEXT

In Van Orden, the Court incorrectly used history and the Monu-
ment's nature to determine the constitutionality of the Ten Command-
ments display.4 42  The Court did not employ the Lemon v.
Kurtzman44 3 test and instead determined the display was constitu-
tional based on the secular elements present in the display and the
history of government approval of religion.44 4 The Court chose to em-
phasize the importance of religion based upon the government's offi-
cial acknowledgement of the importance of religion in American
lives.4 4 5 The Court supported this argument by noting several past
cases that stressed the importance of religion and the common sight of
the Ten Commandments on government property. 44 6

In County of Allegheny v. ACLU, Greater Pittsburgh Chapter,44 7

the Court determined the display of a nativity on public property vio-
lated the Establishment Clause.448 The Court used the Lemon test in
determining the constitutionality of the display.4 4 9 The Court noted
the refinement of the second prong of the Lemon test in considering
whether the government action had the "purpose or effect of 'endors-

437. See supra notes 411-36 and accompanying text.
438. See supra notes 429-36 and accompanying text.
439. County of Allegheny, 492 U.S. at 589-90.
440. McCreary County, 125 S. Ct. at 2744.
441. See supra notes 411-40 and accompanying text.
442. See infra notes 443-74 and accompanying text.
443. 403 U.S. 602 (1971).
444. Van Orden, 125 S. Ct. at 2861.
445. Id. (quoting Lynch, 465 U.S. at 624).
446. Id. at 2861-62.
447. 492 U.S. 573 (1989).
448. County of Allegheny, 492 U.S. at 621.
449. Id. at 592.
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ing' religion" when placed in context. 4 50 The Court then stated that a
nativity invariably communicated a religious message, and the fact
that nothing in the display distracted from that religious message
made the display unconstitutional. 4 5 1 The Court determined the dis-
play was not placed in a proper secular context because the nativity
stood alone and distinct from other displays. 45 2 Further, the Court
noted the fact that the county located the nativity in the grand stair-
case at the seat of the government supported the contention that the
government endorsed the religious message conveyed. 45 3 Finally, the
Court noted the availability of secular alternatives as a factor to con-
sider when determining whether the governmental action endorsed
religion.

4 54

In McCreary County v. ACLU of Kentucky, the Court determined
a governmental display of the Ten Commandments in a county court-
house violated the Establishment Clause.4 55 In making its decision,
the Court considered the Lemon test and the context of the display. 45 6

The McCreary County Court deemed Stone was the benchmark case to
determine the constitutionality of government displays of the Ten
Commandments. 4 5 7 The Court noted the first similarity between the
two cases was that both displayed the actual text of the command-
ments, as opposed to a graphical representation. 4 58 The Court noted,
"Where the text is set out, the insistence of the religious message is
hard to avoid in the absence of a context plausibly suggesting a mes-
sage going beyond an excuse to promote the religious point of view."4 5 9

Further, the Court noted that as in Stone, the display stood alone and
was not integrated into any other display.4 60

Similar to County of Allegheny and McCreary County, the Van
Orden Court determined the constitutionality of a governmental dis-
play of the Ten Commandments. 46 1 However, because the Van Orden
Court did not consider the Lemon test, the Court did not ascertain the

450. Id. at 592, 597.
451. Id. at 598.
452. Id. at 598 n.48.
453. Id. at 599-600.
454. Id. at 618.
455. McCreary County, 125 S. Ct. at 2745.
456. Id. at 2735-38.
457. Id. at 2737.
458. Id. at 2738.
459. Id.
460. Id. at 2738 n.16.
461. Compare County of Allegheny, 492 U.S. at 578 (considering the constitutional-

ity of a nativity and menorah on city and county grounds), and McCreary County, 125 S.
Ct. at 2727 (considering the constitutionality of displaying the Ten Commandments in
county courthouses), with Van Orden, 125 S. Ct. at 2858 (stating the case dealt with the
constitutionality of displaying the Ten Commandments on the grounds of the Texas
State Capitol).
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effect of endorsement of religion or the context of the display fully. 46 2

Similar to County of Allegheny and McCreary County, the government
displayed the Ten Commandments in Van Orden solitarily and not
integrated into the other displays on the grounds of the State Capi-
tol.4 63 While the Court noted the display could convey a religious
message, the Court found nothing that distracted the religious mes-
sage from the secular message or placed the message in the proper
context. 46 4 Similar to County of Allegheny, the Monument was placed
on the grounds of the State Capitol, the very seat of the government,
and conveyed that the government endorsed the religious message. 46 5

Distinct from County of Allegheny, a less religious alternative could
have carried the same message, perhaps such as the Magna Carta or
the Constitution, and thus further supports the notion that the gov-
ernment endorsed a religious message.4 66 Finally, similar to Mc-
Creary County, the Van Orden case involved the actual text of the Ten
Commandments and the clear religious message that it carried. 46 7

Therefore, the Supreme Court ignored precedent and did not fully con-
sider the Monument's endorsement of religion based on context. 4 68

In Van Orden, the Court incorrectly disregarded the governmen-
tal endorsement of religion and the determination of the context of the
display of the Ten Commandments. 46 9 In County of Allegheny, the
Court determined a display that could convey religious themes must
be secularized by integrating it into non-religious displays.47 0 The
County of Allegheny Court further decided a prominent display of a
religious symbol in the heart of the government endorsed religion.4 7 1

462. See infra notes 463-68 and accompanying text.
463. Compare County of Allegheny, 492 U.S. at 598-99 n.48 (stating the display of

the nativity was solitary and not connected to other secular displays throughout the
building), and McCreary, 125 S. Ct. at 2738 n.16 (stating the display stood alone and
was not integrated into other displays), with Brief for Petitioner at 3, Van Orden v.
Perry, 125 S. Ct. 2854 (2005) (No. 03-1500) (stating the monument stood alone).

464. See generally Van Orden, 125 S. Ct. at 2854-64.
465. Compare County of Allegheny, 492 U.S. at 599-600 (stating the location of the

nativity on the beautiful staircase of the county building, the seat of government, would
lead a reasonable observer to believe the government approved the message sent), with
Van Orden, 125 S. Ct. at 2858 (stating the monument was located between the State
Supreme Court and the Capitol building).

466. Compare County of Allegheny, 492 U.S. at 618 (stating secular alternatives
were a consideration when determining constitutionality), with Van Orden, 125 S. Ct. at
2864 (failing to consider a secular alternative).

467. Compare McCreary County, 125 S. Ct. at 2738 (stating the use of the actual
text conveys a religious message much more than a graphical representation thereof),
with Van Orden, 125 S. Ct. at 2858 (stating the content of the monument includes the
text of the Ten Commandments).

468. See supra notes 461-67 and accompanying text.
469. See infra notes 470-74 and accompanying text.
470. County of Allegheny, 492 U.S. at 597.
471. Id. at 599-600.
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Further, the County of Allegheny Court also noted that an obvious sec-
ular alternative that conveyed a similar message was evidence of an
improper government display.4 72 Finally, the McCreary County Court
noted the use of the actual text of the Ten Commandments endorsed
religion.4 7 3 Therefore, the Van Orden Court incorrectly determined
the Texas display of the Ten Commandments was constitutional by
not fully considering the context of the display and the endorsement of
religion by the government as based on precedent.4 7 4

This Analysis revealed the Supreme Court abandoned its prece-
dent in determining Establishment Clause cases only to replace it
with new and improper considerations. 47 5 First, this Analysis demon-
strated the Van Orden Court improperly abandoned the Lemon test,
and therefore, did not fully consider whether the State possessed a
valid secular purpose to display the Monument.4 76 Second, this Anal-
ysis demonstrated the Court impermissibly placed uncertain national
history over the important Establishment Clause principle that the
government remains neutral towards religion.47 7 Finally, this Analy-
sis argued the Court failed to properly consider the unconstitutional
nature of the Monument and the context in which it was placed.4 7 8

CONCLUSION

The Court in Van Orden v. Perry4 7 9 determined a Ten Command-
ments Monument on the Texas State Capitol grounds was constitu-
tional based on the Establishment Clause.48 0 The Court relied on the
history of religious tolerance in America and the Monument's nature
in order to reach its conclusion. 4s l As such, the Court opted not to
follow the constitutional test first enunciated in Lemon v. Kurtz-
man,4 82 failing to consider the purpose and effect of the government's
action as it related to endorsing religion. 48 3 Ultimately, the court con-
cluded that while the Monument possessed a religious element, the
secular theme remained, and thus, the Monument was
constitutional.

48 4

472. Id. at 618.
473. McCreary County, 125 S. Ct. at 2738.
474. See supra notes 469-73 and accompanying text.
475. See supra notes 341-474 and accompanying text.
476. See supra notes 353-410 and accompanying text.
477. See supra notes 411-41 and accompanying text.
478. See supra notes 442-74 and accompanying text.
479. 125 S. Ct. 2854 (2005).
480. Van Orden v. Perry, 125 S. Ct. 2854, 2864 (2005).
481. Van Orden, 125 S. Ct. at 2861.
482. 403 U.S. 602 (1971).
483. See generally Van Orden, 125 S. Ct. at 2854-64.
484. Van Orden, 125 S. Ct. at 2863.
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The Court did not fully ascertain the legislative purpose of the
Monument because the Court did not consider to the Lemon test.48 5

Additionally, the Court chose to place imprecise history of the govern-
ment's relationship with religion over the long standing tenet of gov-
ernmental neutrality toward religion.48 6 Finally, the Court did not
fully explore the unconstitutional endorsing effect of the Monument,
particularly in the context in which it was placed.48 7

The Court incorrectly deserted the established constitutional test
made famous in Lemon. By completely disregarding the important
constitutional analysis encompassed in the Lemon test, the Court un-
settled previously determined constitutional dogma. While the test
has evolved and been subject to criticism as of late, its underlying
principles have at least been the starting point of analysis for many
courts. In Van Orden, the Court neither completely overruled the
Lemon test nor gave a new basis by which to judge future Establish-
ment Clause cases. Until the Supreme Court consistently abides by
the Lemon precedent or promulgates new standards regarding the in-
terpretation of the Establishment Clause, lawyers, local governments,
and the courts are left in a constitutional limbo.

Shawn Staples - '07

485. See supra notes 353-410 and accompanying text.
486. See supra notes 411-41 and accompanying text.
487. See supra notes 442-74 and accompanying text.
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