
VENTURA V. THE CINCINNATI ENQUIRER: THE
SIXTH CIRCUIT CORRECTLY DETERMINED A

NEWS REPORTER'S DISCLOSURE OF A
CONFIDENTIAL NEWS SOURCE'S CRIMINAL

ACTS TO LAW ENFORCEMENT WAS
ABSOLUTELY PRIVILEGED, BUT THE COURT

IMPROPERLY IGNORED WHETHER THE
CONFIDENTIALITY AGREEMENT WAS

ENFORCEABLE UNDER A PROMISSORY
ESTOPPEL THEORY

INTRODUCTION

Stories of news reporters going to prison to protect the identity of
confidential news sources present difficult questions about the func-
tion of the media in our society.1 Historically, reporters have kept
their promises not to divulge the identity of their confidential news
sources. 2 More recently, in 2003, the most prominent leak investiga-
tion related to the disclosure of the identity of Valerie Wilson as an
undercover agent for the Central Intelligence Agency.3 Reporters
were subpoenaed to testify about their news sources.4 Judith Miller,
who was a New York Times reporter at the time, initially refused to
disclose her source and spent eighty-five days in jail as a result.5

Miller finally appeared before the grand jury after her source volunta-
rily released her from her promise of confidentiality with respect to
their conversations. 6 However, a handful of reporters have begun to
not only willingly divulge the identity of their confidential sources, but
have also tried to gain constitutional protection in doing so. 7

1. See Timothy J. Fallon, Stop the Presses: Reporter-Source Confidentiality Agree-
ments and the Case for Enforcement, 33 B.C. L. REV. 559, 559 (1992).

2. See generally Ex Parte A. M. Lawrence, 48 P. 124 (Cal. 1897) (reporter went to
prison for failing to divulge the source of information regarding bribery allegations
against state senators); Joslyn v. People, 184 P. 375 (Colo. 1919) (reporter went to
prison for failing to testify regarding alleged irregularities of the sheriffs impaneling of
grand jury).

3. Scott Shane, Criminal Inquiries Opens into Leak in Eavesdropping, N.Y.
TIMES, Dec. 31, 2005, at Al.

4. Shane, N.Y. TIMEs at Al.
5. Id.
6. Kelly Wallace & Dana Bash, Jailed Reporter Reaches Deal in CIA Leak Probe,

available at http://www.cnn.com/2005/POLITICS/09/30/cia.leak/index.html (last visited
May 30, 2006.

7. See Paul D. Petruzzi, Cohen v. Cowles Media Co.: Burning Sources and Burn-
ing Questions, 10 U. MaieMi ENT. & SPORTS L. REV. 239, 240 (1993).



CREIGHTON LAW REVIEW

In Ventura v. Cincinnati Enquirer,s the United States Court of
Appeals for the Sixth Circuit was confronted with a promissory estop-
pel claim based on the alleged breach of a reporter-source confidential-
ity agreement. 9 George G. Ventura ("Ventura") furnished information
that he obtained illegally from accessing private voice mailboxes of his
former employer, Chiquita Brands International, Inc. ("Chiquita"), to
a Cincinnati Enquirer ("Enquirer") newspaper reporter in exchange
for a promise to protect his identity as a confidential news source. 10

Ventura maintained Enquirer breached its promise of confidentiality
by disclosing certain information, which identified him as the news
source, pursuant to a grand jury subpoena." As a result, Ventura
was convicted for his unlawful entry into the Chiquita voice mail sys-
tem. 12 Ventura's action against Enquirer included a claim based on
the doctrine of promissory estoppel. 13 Under the circumstances, the
Sixth Circuit determined disclosure of statements and other evidence
to a grand jury was absolutely privileged under Ohio law.' 4 Accord-
ingly, the Sixth Circuit affirmed the district court's grant of summary
judgment on Ventura's promissory estoppel claim. 15

This Note will begin by reviewing the facts and holding of Ventura
v. Cincinnati Enquirer.16 This Note will then discuss the development
of the law relating to reporter-source confidentiality agreements. 17

This Note will also examine pertinent cases involving promissory es-
toppel claims in the context of reporter-source confidentiality agree-
ments, the absolute privilege and immunity doctrine under Ohio law
in the context of judicial proceedings, the applicability of absolute
privilege to the reporting of criminal activity, and the bar on recovery
for damages proximately caused by dishonest conduct.' 8 This Note
will show the Sixth Circuit (1) failed to recognize the development of
the law regarding reporter-source confidentiality agreements and (2)
ignored the importance of a promissory estoppel claim in the context
of a breach of a confidentiality agreement. 19 However, this Note will
also demonstrate the Sixth Circuit (1) correctly determined the abso-
lute privilege and immunity doctrine applied to oral or written state-

8. 396 F.3d 784 (6th Cir. 2005).
9. Ventura v. Cincinnati Enquirer, 396 F.3d 784, 787 (6th Cir. 2005).

10. Ventura, 396 F.3d at 787.
11. Id. at 787, 788.
12. Id. at 788.
13. Id. at 787.
14. Ventura, 396 F.3d at 787, 791.
15. Id. at 787, 793.
16. See infra notes 21-100 and accompanying text.
17. See infra notes 101-23 and accompanying text.
18. See infra notes 124-407 and accompanying text.
19. See infra notes 423-510 and accompanying text.
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ments submitted to a prosecutor or grand jury relating to the
reporting of a crime, (2) correctly recognized Ohio public policy prohib-
ited the enforcement of an agreement not to report criminal activities
to authorities, and (3) correctly determined a source cannot recover
damages proximately caused by his own criminal acts. 20

FACTS AND HOLDING

Beginning in 1996, The Cincinnati Enquirer ("Enquirer") com-
menced an investigation to examine and report on Chiquita Brands
International, Inc. ("Chiquita"), an international company with its
headquarters in Cincinnati, Ohio, and its business activities.2 1 En-
quirer assigned reporters Michael Gallagher ("Gallagher") and Cam-
eron McWhirter ("McWhirter") to complete a series of articles about
Chiquita, which were ultimately known as the Chiquita Story
("Chiquita Story").2 2

In an effort to find information for the anticipated Chiquita Story,
Enquirer placed an inquiry on the Internet, soliciting individuals who
were willing to provide information about Chiquita. 2 3 George G. Ven-
tura ("Ventura"), the former Senior Legal Counsel for Chiquita in Ec-
uador, responded to the inquiry by contacting Enquirer and offering
inside information about Chiquita. 24 In early 1996, Ventura left his
employment with Chiquita, alleging discrimination and constructive
discharge. 2 5 After his departure, Ventura demanded Chiquita pay
him $1.5 million to prevent future litigation against the company and
disclosure to the press of the company's unfavorable treatment of mi-
nority employees. 26 Ventura supported his allegations with written
transcripts of private voice mail messages obtained from the Chiquita
telephone system after he had left the company.2 7

Gallagher and McWhirter promised to protect Ventura's identity
as a confidential news source in return for information about

20. See infra notes 511-94 and accompanying text.
21. Ventura v. Cincinnati Enquirer, 246 F. Supp. 2d 876, 877 (S.D. Ohio 2003).

Enquirer perceived Chiquita's business practices to be unsavory and, accordingly,
wanted to investigate and publicize such practices. Brief of Appellant at 3, Ventura v.
Cincinnati Enquirer, 396 F.3d 784 (6th Cir. 2005) (No. 03-3440).

22. Ventura, 246 F. Supp. 2d at 877.
23. Id.
24. Ventura v. Cincinnati Enquirer, 396 F.3d 784, 787 (6th Cir. 2005).
25. Ventura, 396 F.3d at 787.
26. Id.
27. Id. Although Ventura denied stealing voice mails in 1996 after he separated

from the company and claimed he obtained the transcripts anonymously in the mail, it
was undisputed that Chiquita knew by that time that Ventura was gaining unautho-
rized access to the Chiquita voice mailbox system. Id. at 787 n.1.
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Chiquita. 28 Enquirer understood that it was also bound by its employ-
ees' commitment of confidentiality.2 9 In exchange for Enquirer's
promise, Ventura agreed to supply Enquirer with a variety of docu-
ments and other materials for the Chiquita Story.30 After the agree-
ment, Ventura gave McWhirter codes to gain access to various voice
mailboxes at Chiquita. 3 1 McWhirter declined to use the codes, but
turned them over to Gallagher. 3 2 Gallagher, in turn, used the codes to
gain access to voice mail and used the acquired information in the
Chiquita Story.3 3 Unbeknownst to Ventura, Gallagher and McWhir-
ter taped many of their telephone conversations with Ventura and lied
when Ventura questioned if they were recording him.34

On May 3, 1998, Enquirer printed the first segment of the
Chiquita Story, which contained excerpts from the voice mail
messages. 3 5 After publication of the article, Chiquita told Enquirer
about Gallagher's alleged unauthorized entries into its voice mail sys-
tem and threatened to file a civil suit against the Enquirer. 3 6 Approx-
imately three weeks later, on May 22, 1998, the Hamilton County
Court of Common Pleas designated a special prosecutor to inquire into
possible illegal activity surrounding the collection of information for
the Chiquita Story.37 In anticipation of litigation, Enquirer attempted
to secure all materials used for the Chiquita Story, which included
items identifying Ventura as a confidential news source.38 On June
26, 1998, a grand jury issued a subpoena on the Enquirer, demanding
it produce materials obtained for the Chiquita Story.3 9 Enquirer fired
Gallagher on the same day and directed Gallagher to return all En-
quirer property he had in his possession, including tape recordings,

28. Ventura, 246 F. Supp. 2d at 878. Ventura, however, did not ask the reporters
to keep silent the fact that he had talked with them. Ventura, 396 F.3d at 787-88. He
sought only to conceal his identity as a confidential news source. Id. at 788. In fact,
Ventura himself revealed to Chiquita that he was talking to Gallagher in an effort to
hide his role as a confidential news source from Chiquita. Id.

29. Ventura, 246 F. Supp. 2d at 878.
30. Id.
31. Id. Ventura discovered the passwords to the voice mailboxes by cracking the

company's system, giving him unauthorized entry into various voice mail message
boxes. Ventura, 396 F.3d at 787.

32. Ventura, 246 F. Supp. 2d at 878.
33. Id.
34. Id.
35. Ventura, 396 F.3d at 788.
36. Ventura, 246 F. Supp. 2d at 878.
37. Id.
38. Id.
39. Ventura, 396 F.3d at 788.
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notes, and files.40 Enquirer publicly apologized for Gallagher's actions
and paid damages in excess of $10 million to Chiquita.4 1

In reaction to the grand jury subpoena, Enquirer asserted the
Ohio Shield Law, 42 which provided protection to reporters' materials
disclosing confidential sources and established a screening procedure
intended to withhold evidence that disclosed confidential news infor-
mants from the prosecutor and the grand jury.4 3 Pursuant to the sub-
poena, Enquirer produced a Post-it note containing Ventura's
telephone numbers and the initials "GV." 44

Before his termination, Gallagher removed numerous audio tapes
and documents identifying Ventura as a confidential news source and
took these materials to his home.4 5 Gallagher turned over these
materials to his attorney. 46 Gallagher also received a subpoena from
the grand jury, requiring him to produce all Chiquita-related materi-
als in his possession. 4 7 Pursuant to the Ohio Shield Law, Gallagher
filed a motion to quash the subpoena.48 He asserted some of the
materials would disclose the identity of a confidential informant. 49

The court ordered the documents in question to be filed but to remain
confidential from public disclosure. 50

In July, 1998, the grand jury subpoenaed Gallagher's personal
computer, from which the prosecutor discovered incriminating e-mail
messages between Gallagher and Ventura. 5 1 On September 10, 1998,
pursuant to a plea agreement with prosecutors, Gallagher offered his
own testimony and disclosed previously sealed materials to the grand
jury.5 2 The items released during Gallagher's testimony included

40. Id.
41. Id.
42. OHIO REV. CODE ANN. § 2739.12 (West 2005).
43. Ventura, 246 F. Supp. 2d at 878. The Ohio Shield Law states the following:
No person engaged in the work of, or connected with, or employed by any news-
paper or any press association for the purpose of gathering, procuring, compil-
ing, editing, disseminating, or publishing news shall be required to disclose the
source of any information procured or obtained by such person in the course of
his employment, in any legal proceeding, trial, or investigation before any
court, grand jury, petit jury, or any officer thereof, before the presiding officer
of any tribunal, or his agent, of before any commission, department, division, or
bureau of this state, or before any county or municipal body, officer or commit-
tee thereof.

OHIO REV. CODE ANN. § 2739.12 (West 2005).
44. Ventura, 246 F. Supp. 2d at 878.
45. Id.
46. Id. 878-79.
47. Ventura, 396 F.3d at 788.
48. Ventura, 246 F. Supp. 2d at 879.
49. Id.
50. Id.
51. Id.
52. Ventura, 396 F.3d at 788.
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tape recordings of Ventura's telephone conversations with McWhirter,
in which Ventura gave Chiquita voice mail codes to McWhirter. 53 Ac-
cordingly, Ventura was charged in a ten count indictment on Septem-
ber 16, 1998, with unlawful entry into the Chiquita voice mail
system.54 Ventura ultimately pleaded no contest to four misdemeanor
charges stemming from his unauthorized access into the Chiquita
voice mail system, which resulted in his conviction. 55 As a result,
Ventura was suspended from the practice of law.5 6

Ventura filed an action against Enquirer in the United States
District Court for the Southern District of Ohio.5 7 Ventura claimed
tortious breach of contract, breach of contract, promissory estoppel,
negligent disclosure, negligent hiring or supervision of Gallagher, and
promissory fraud.58 The court determined the fundamental question
at issue under each cause of action was whether Enquirer failed to
protect Ventura's identity as a confidential news source. 5 9 Ventura
alleged that Enquirer disclosed his identity as a confidential news
source by providing the grand jury and prosecutor with a Post-it note
containing his initials and phone number. 60 Ventura asserted these
actions caused his convictions and resulting suspension from the prac-
tice of law.6 1 Ventura sought both compensatory and punitive dam-
ages. 62 Following the completion of discovery, Enquirer moved for
summary judgment in October, 2001, arguing Ventura's claims should
be dismissed as a matter of law.6 3 Enquirer urged the reporters'
promise of confidentiality to Ventura was not legally enforceable and

53. Ventura, 246 F. Supp. 2d at 879.
54. Id.
55. Id.
56. Ventura, 396 F.3d at 788.
57. Ventura, 246 F. Supp. 2d at 876, 877. Enquirer's owner, Gannett Company,

Inc., was also named as a party defendant. Ventura, 396 F.3d at 787. Ventura did not
bring suit against McWhirter or Gallagher. See generally Ventura, 246 F. Supp. 2d at
876-86 (lacking any mention of Ventura bringing a cause of action against McWhirter or
Gallagher).

58. Ventura, 396 F.3d at 787.
59. Id. at 791 n.2.
60. Ventura, 246 F. Supp. 2d at 883.
61. Id.
62. Complaint at 16-17, Ventura v. Cincinnati Enquirer, 246 F. Supp. 2d 876 (S.D.

Ohio 2003) (No. C-1-793).
63. Defendant's Motion for Summary Judgment at 1, Ventura v. Cincinnati En-

quirer, 246 F. Supp. 2d 876 (S.D. Ohio 2003) (No. C-1-99-793). Summary judgment is to
be granted "if the pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law."
FED. R. Civ. P. 56(c).

[Vol. 39
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Ohio law granted absolute privilege to persons in civil actions for dis-
closure of information to prosecutors and grand juries.64

United States Magistrate Judge Jack Sherman of the United
States District Court for the Southern District of Ohio reviewed the
motion for summary judgment. 6 5 Judge Sherman issued a report and
recommendation, finding no legally enforceable contract existed be-
tween the reporters and Ventura.6 6 Judge Sherman reasoned the
promise of confidentiality may have constituted a moral obligation to
not disclose Ventura as a confidential news source, but a moral obliga-
tion did not constitute an enforceable contract.6 7 Accordingly, Judge
Sherman recommended Enquirer's motion for summary judgment be
granted for Ventura's claims for breach of contract.6 8 Ventura ob-
jected to Judge Sherman's report and recommendation, arguing the
essential elements of a valid contract were present and the absolute
privilege for disclosure of information in judicial proceedings applied
only to testimony given in a judicial proceeding, and not to the produc-
tion of documents. 69

The United States District Court for the Southern District of Ohio
adopted Judge Sherman's recommendation that Enquirer's motion for
summary judgment should be granted on Ventura's claims for breach
of contract.7 0 Writing for the federal district court, Judge Herman J.
Weber stated he would initially assume Enquirer breached its promise
of confidentiality and the breach caused Ventura's criminal conviction
for evaluating whether Ohio law granted an absolute privilege to En-
quirer for disclosure of Ventura's identity.7 ' Nevertheless, the court
granted summary judgment on the breach of contract claims, includ-
ing promissory estoppel and all other causes of action, because En-
quirer could not be held liable under Ohio law. 72

64. Brief of Appellee at 30, 32-35, Ventura v. Cincinnati Enquirer, 396 F.3d 784
(6th Cir. 2005) (03-3440).

65. United States Magistrate Report and Recommendation at 1, Ventura v. Cincin-
nati Enquirer, 246 F. Supp. 2d 876 (S.D. Ohio 2003) (No. C-1-99-793).

66. Id. at 7.
67. Id. (quoting Steele v. Isikoff, 130 F. Supp. 2d 23, 31-32 (D.D.C. 2000)).
68. Id. at 15. Judge Sherman recommended the motion for summary judgment be

granted on Ventura's claim for negligent hiring or supervision. Id. He further recom-
mended the motion for summary judgment be denied on Ventura's claims for promis-
sory fraud, promissory estoppel, and negligent disclosure. Id.

69. Brief of Appellant at 18-19, 49-50, Ventura v. Cincinnati Enquirer, 396 F.3d
784 (6th Cir. 2005) (No. 03-3440).

70. Ventura, 246 F. Supp. 2d at 886.
71. Id. at 877, 883. The court stated a jury could not conclude that Enquirer

breached its promise to conceal Ventura's identity as a news source. Id. at 886. Accord-
ingly, the court determined Ventura's breach of contract claim must fail. Id.

72. Ventura, 246 F. Supp. 2d at 883, 886. The court determined Ohio public policy
supported granting absolute privilege to persons in civil actions who disclosed informa-
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Applying Ohio law, the court concluded public policy prohibited
civil liability for testimony or other documentary evidence presented
to a grand jury.73 The court noted the Ohio Supreme Court applied
the doctrine of absolute privilege to a variety of claims, including mali-
cious prosecution, libel, and intentional infliction of emotional dis-
tress.74 The court further noted that in doing so, the Ohio Supreme
Court reasoned the application of an absolute privilege against civil
liability fostered the reporting of criminal acts and assisted criminal
investigations by eliminating the threat of future liability.7 5 The
court further observed the Ohio appellate courts had also interpreted
the absolute privilege for witnesses testifying before a grand jury very
broadly and applied it in several different contexts. 76 Finally, the
court noted the Hamilton County Court of Common Pleas had decided
the testimonies of McWhirter and Gallagher, disclosing Ventura as
their confidential source, would be admissible in the criminal proceed-
ings against Ventura. 77

The court rejected Ventura's argument that Enquirer should have
done more to protect his identity.78 The court stated the privilege not
to disclose informants to the grand jury under the Ohio Shield Law
belonged to the Enquirer. 79 The court also noted Ohio public policy
would not be furthered by holding Enquirer liable for failing to assert
its privilege of nondisclosure when the exercise of that privilege could
shield criminal activity.8 0

Given the broad scope of the absolute privilege existing under
Ohio law, the court concluded the Ohio Supreme Court would not rec-
ognize a distinction between testimony and documentary evidence
given to a prosecutor or grand jury.8 ' The court noted the same public

tion, which was related to the reporting of a crime, to a prosecutor or grand jury. Ven-
tura, 396 F.3d at 791.

73. Ventura, 246 F. Supp. 2d at 883.
74. Id. at 881.
75. Id. at 882 (citing M.J. DiCorpo, Inc. v. Sweeney, 634 N.E.2d 203, 209 (Ohio

1994)).
76. Id. See generally Bacon v. Kirk, No. 1-99-33, 2000 WL 1648925, *1, at *19

(Ohio Ct. App. Oct. 1, 2000) (defendant could not be held liable for his statements re-
garding the reporting of commission of a crime made before a grand jury) and Fair v.
Litel Communication, No. 97APE06-804, 1998 WL 107350, *1, at *6 (Ohio Ct. App. Mar.
12, 1998) (finding an individual could not be civilly liable for information provided to a
prosecuting attorney, even if it was false, as long as it was reasonably related to the
activity reported).

77. Ventura, 246 F. Supp. 2d at 882-83. See generally State of Ohio v. Ventura, 720
N.E.2d 1024 (Ohio Com. P1. 1999) (denying criminal defendant Ventura's motion at-
tempting to prohibit the reporters from giving testimony that Ventura had provided
them with information).

78. Ventura, 246 F. Supp. 2d at 884.
79. Id. at 884.
80. Id.
81. Id. at 883.

[Vol. 39
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policy considerations - reporting of criminal acts and assisting crimi-
nal investigations - favored applying the absolute privilege doctrine in
either situation.8 2 Accordingly, the court found under Ohio law, En-
quirer was immune from civil liability for its alleged disclosure to the
grand jury and prosecutor of Ventura's identity as a source. 8 3

Ventura appealed the federal district court's decision to the
United States Court of Appeals for the Sixth Circuit, arguing the dis-
trict court erred in finding Ohio law immunized Enquirer from civil
liability.8 4 Ventura argued the district court improperly expanded the
scope of the privilege for statements made before a grand jury.8 5 Ven-
tura maintained any such privilege was limited to defamatory state-
ments made during judicial proceedings and did not apply to his claim
for breach of his confidentiality agreement with Gallagher.8 6 Ventura
also claimed the privilege applied only to oral statements and did not
extend to real evidence.8 7 Enquirer urged Ventura's suit be dismissed
because public policy precluded the confidentiality agreement from be-
ing used to conceal Ventura's criminal activity or to prevent disclosure
of evidence to the grand jury. 88 In a per curiam opinion, the court of
appeals affirmed the district court's opinion, finding Ohio law "clearly
grant[ed] immunity from civil liability for disclosure of information" to
the grand jury.8 9

In addressing Ventura's breach of contract claims, the court of ap-
peals noted public policy prohibited enforcing agreements to conceal
information about criminal activity.90 The court of appeals character-
ized Ventura's argument as urging the court "to enforce an agreement
he reached with a co-conspirator [Gallagher] to withhold evidence of
[Ventura's] crimes."9 1 The court agreed with the Ohio Supreme
Court's observation that eliminating the threat of civil liability en-
couraged the reporting of criminal activity and aided in criminal in-
vestigations. 92 The court of appeals further noted the district court

82. Id. at 884 (citing DiCorpo, 634 N.E.2d at 209) (noting the DiCorpo court em-
phasized that granting an absolute privilege for statements made to a grand jury re-
garding the reporting of a crime would eliminate the possibility of civil liability and help
with investigation of crimes and apprehension of criminals).

83. Id. at 884.
84. Brief of Appellant at 3, 16, 17, Ventura v. Cincinnati Enquirer, 396 F.3d 784

(6th Cir. 2005) (No. 03-3440).
85. Id. at 18.
86. Id. at 31, 32.
87. Id. at 25.
88. Brief of Appellee at 32, 33, Ventura v. Cincinnati Enquirer, 396 F.3d 784 (6th

Cir. 2005) (No. 03-3440).
89. Ventura, 396 F.3d at 787, 788.
90. Id. at 790-91.
91. Id. at 791.
92. Id. (citing DiCorpo, 634 N.E.2d at 209-10).

20061
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correctly concluded that permitting Ventura to hold Enquirer liable
for failure to exercise its privilege under the Ohio Shield Law, when
asserting the privilege could conceal criminal activity, would not pro-
mote public policy. 9 3 Accordingly, the court of appeals confirmed pub-
lic policy prohibited Ventura from enforcing any promise made by
Gallagher to conceal Ventura's criminal activity. 94

The court of appeals examined Ventura's argument that the privi-
lege only applied to statements made in judicial proceedings, not to
documentary evidence. 95 The court of appeals concluded such a dis-
tinction would unacceptably narrow application of the privilege to only
oral statements, leaving grand jury witnesses without protection
when disclosing written materials. 9 6 In support of its conclusion, the
court noted the privilege protects against libel claims arising during
the course of judicial proceedings. 97

The court of appeals also concluded Ventura's own actions were
the cause of his harm, i.e., criminal indictment and conviction. 98 Not-
ing Ventura's convictions resulted from his voluntary plea of no con-
test, the court indicated a party could not recover damages caused by
his own criminal actions. 9 9 Accordingly, the court affirmed the dis-
trict court's opinion, granting Enquirer summary judgment on all of
Ventura's claims. 10 0

93. Id.
94. Id. The Sixth Circuit also noted Gallagher's promise not identify Ventura as a

confidential news informant did not include a guarantee that no evidence of Ventura's
identity would exist. Id. at 791 n.2.

95. Ventura, 396 F.3d at 791.

96. Id. at 791.
97. Id.
98. Id. The Sixth Circuit noted two cases in which courts had found the plaintiffs'

injuries were caused by their own individual actions. Id. See Steele v. Isikoff, 130 F.
Supp. 2d 23 (D.D.C. 2000) (rejecting a breach of contract claim brought by confidential
news source, on the ground that the damages suffered by the source were caused by her
own wrongdoing), and Food Lion, Inc. v. Capital Cities/ABC, 964 F. Supp. 956
(M.D.N.C. 1997) (finding plaintiffs actions, not the publication of the actions, proxi-
mately caused the damages).

99. Ventura, 396 F.3d at 791. Additionally, the court of appeals also found En-
quirer did not produce evidence that disclosed Ventura as a confidential source to the
prosecutor. Id. at 789. To support its finding, the court of appeals noted the prosecution
was aware that Ventura admitted to talking to Gallagher. Id. The court of appeals
further noted Gallagher's deposition only identified Ventura's name but did not identify
him as a confidential source. Id.

100. Id. at 788, 793.

970 [Vol. 39
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BACKGROUND

A. DEVELOPMENT OF THE LAW REGARDING REPORTER-SOURCE

CONFIDENTIALITY AGREEMENTS

Few courts have addressed whether a confidential news source
may sue the press for breaching a promise not to disclose the identity
of the source. 10 1 Some courts have decided contract law does not ap-
ply to the reporter-source relationship. 102 These promises of confiden-
tiality may contain all the essential elements - offer, acceptance, and
consideration - of a valid contract. 10 3 Nevertheless, the courts have
found reporter-source confidentiality agreements do not create a con-
tractual right enforceable by a source. 10 4 The courts recognize a dis-
tinction between a contract and a moral commitment. 10 5 The news
reporters and the sources assume the risk and can only be protected
by good faith. 10 6 The reporter and source do not ordinarily believe
their agreement will be subject to the formal rules of contract law. 10 7

Rather, they understand the promise of confidentiality as a moral
commitment but such a commitment cannot support a claim for
breach of contract.' 0 8 Thus, the source is left without a remedy for
breach of contract if the reporter later discloses the source's
identity. 109

Aside from the traditional claim for breach of contract, a few
courts have recognized a viable cause of action under the theory of
promissory estoppel when the reporter's promise of confidentiality in-
duced the source to detrimentally rely on the promise. 1 10 The theory
of promissory estoppel arises out of the judicially created doctrine of

101. Cohen v. Cowles Media Co., 501 U.S. 633 (1991); Ruzicka v. Conde Nast
Publ'ns, Inc., 999 F.2d 1319 (8th Cir. 1993). See Timothy J. Fallon, Stop the Presses:
Reporter-Source Confidentiality Agreements and the Case for Enforcement, 33 B.C. L.
REV. 599, 602, 607 (1992).

102. Cohen v. Cowles Media Co., 457 N.W.2d 199 (Minn. 1990); Ruzicka v. Conde
Nast Publ'ns, Inc., 939 F.2d 578 (8th Cir. 1991). See Fallon, 33 B.C. L. REV. at 605, 609.

103. Cohen v. Cowles Media Co., 457 N.W.2d 199 (Minn. 1990). See Fallon, 33 B.C.
L. REV. at 610.

104. Cohen v. Cowles Media Co., 457 N.W.2d 199 (Minn. 1990); Ruzicka v. Conde
Nast Publ'ns, Inc., 733 F. Supp. 1289 (D. Minn. 1990). See Fallon, 33 B.C. L. REV. at
611-12, 612 n.111.

105. Cohen v. Cowles Media Co., 457 N.W.2d 199 (Minn. 1990); Ruzicka v. Conde
Nast Publ'ns, Inc., 939 F.2d 578 (8th Cir. 1991). See Fallon, 33 B.C. L. REV. at 611-12.

106. Cohen v. Cowles Media Co., 457 N.W.2d 199 (Minn. 1990). See Fallon, 33 B.C.
L. REV. at 612.

107. Id.
108. Cohen v. Cowles Media Co., 457 N.W.2d 199 (Minn. 1990). See Fallon, 33 B.C.

L. REV. at 605, 612.
109. Ruzicka v. Conde Nast Publ'ns, Inc., 939 F.2d 578 (8th Cir. 1991). See Fallon,

33 B.C. L. REV. at 609.
110. Cohen v. Cowles Media Co., 501 U.S. 663 (1991); Ruzicka v. Conde Nast

Publ'ns, Inc., 939 F.2d 578 (8th Cir. 1991). See Fallon, 33 B.C. L. REV. at 606, 609, 613.
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equitable estoppel.1 1 1 In its broadest sense, promissory estoppel is a
judicially created remedy for parties who reasonably change their po-
sitions to their detriment based upon the promise of another party.112

Its principle purpose is to provide a remedy for a breach of promise
that is otherwise unenforceable under traditional contract law due to
some technical error or defense. 113 As with the doctrine of equitable
estoppel, promissory estoppel seeks proper administration of the law
and the prevention of injustice. 114 In determining whether an injus-
tice has occurred, the courts look to the totality of the circumstances
surrounding the promise, including the reasonableness of the injured
party's reliance. 115

Courts and commentators advance numerous arguments in favor
of enforcing a promise of confidentiality given by the press to a
source. 1 16 The breach of confidentiality can cause the source to suffer
financial and other losses. 1 17 Disclosure of the confidential source can
also have an adverse impact on the press itself.118 The press relies on
confidential news sources for much of their investigative reporting. 1 19

If sources are left with no remedy for the press violating a reporter-
source confidentiality agreement, the sources will no longer come for-
ward with important newsworthy information. 120 Therefore, some
states have enacted shield laws to protect the identity of confidential
sources.121 At the same time, traditional principles of contract law do
not apply to the press's breach a promise of confidentiality to a
source. 122 Accordingly, a source's remedy against the press for
breaching a promise of confidentiality rests on the theory of promis-
sory estoppel. 12 3

111. 28 AM. JUR. 2D Estoppel and Waiver § 1 (2000). While equitable estoppel can
only be asserted as a defense, promissory estoppel can be asserted as an independent
cause of action. Id. § 35.

112. 28 AM. JUR. 2D § 55.

113. Id. § 57.
114. Id. § 3.
115. Id. § 55.
116. Fallon, 33 B.C. L. REV. at 639.
117. Id.
118. Id.
119. Id. at 638.
120. Id.
121. Id. at 627.
122. Id. at 611-12.
123. Id. at 609, 613.
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B. PERTINENT COURT DECISIONS REGARDING REPORTER-SOURCE

CONFIDENTIALITY AGREEMENTS AND PROMISSORY ESTOPPEL

1. Cohen v. Cowles Media Co.: The United States Supreme Court
Held the First Amendment Did Not Preclude a Promissory
Estoppel Claim Based upon a Newspaper's Breach of a Reporter-
Source Confidentiality Agreement

In Cohen v. Cowles Media Co.,124 the United States Supreme
Court held the First Amendment did not bar a plaintiff from bringing
a promissory estoppel claim under state law for a newspaper's breach
of a confidentiality promise given to the plaintiff in return for informa-
tion. 125 In Cohen, Dan Cohen ("Cohen") sued the Cowles Media Com-
pany, publisher of the Minneapolis Star and Tribune ("Star Tribune"),
and Northwest Publications, publisher of the St. Paul Pioneer Press
Dispatch ("Pioneer Press"), in Hennepin County District Court, Min-
nesota for breach of contract. 126 In a Minnesota state election, two
political parties - Independent Republican ("IR") and Democratic-
Farmer-Labor ("DFL") - had gubernatorial candidates running for of-
fice.1 2 7 Before the election, an IR supporter discovered two public
records concerning Marlene Johnson ("Johnson"), the DFL candidate
for lieutenant governor. 128 The records showed Johnson was arrested
for unlawful assembly, a charge that was later dismissed, and was
convicted of petty theft, a conviction that was later vacated. 12 9

Shortly after the discovery of the Johnson records, IR supporters de-
cided Cohen, a prominent IR supporter, should release the documents
to the local media while retaining anonymity.130

Cohen met with reporters from the Star Tribune, Pioneer Press,
Associated Press, and WCCO Television and explained he would give
them copies of the documents he had in exchange for a promise of con-
fidentiality. 13 1 All reporters agreed to Cohen's proposal and Cohen

124. 501 U.S. 663 (1991).
125. Cohen v. Cowles Media Co., 501 U.S. 663, 665 (1991). The First Amendment of

the United States Constitution provides, "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the free-
dom of speech, or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances." U.S. CONST. amend. I.

126. Cohen v. Cowles Media Co., 479 N.W.2d 387, 388-89 (Minn. 1992). Cohen also
asserted a claim against the newspapers for fraudulent misrepresentation. Id.

127. Cohen v. Cowles Media Co., 445 N.W.2d 248, 252 (Minn. Ct. App. 1989).
128. Cohen, 445 N.W.2d at 252.
129. Id. at 252.
130. Id.
131. Id. Cohen made the following proposal to each reporter:

I have some documents which may or may not relate to a candidate in the
upcoming election, and if you give me a promise of confidentiality, that is that I
will be treated as an anonymous source, that my name will not appear in any
material in connection with this, and that you will also agree that you're not
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gave each of them copies of the court records.132 Reporters from the
Star Tribune and Pioneer Press questioned Johnson about the
records. 133 Johnson explained the unlawful assembly charge resulted
from her participation in a demonstration protesting the city's failure
to hire minority workers on construction projects, and her petty theft
conviction resulted from her failure to pay for six dollars worth of sew-
ing materials at a store when she was emotionally distressed.' 3 4 The
Star Tribune and Pioneer Press published articles about Johnson's
charges, identifying Cohen as the source who disclosed information
about the charges. 13 5 Cohen was subsequently fired from his job.1 36

Cohen sued Cowles Media Company and Northwest Publications for
breach of contract - breach of the confidentiality agreement. 137

At trial in the Hennepin County District Court, the judge deter-
mined there was no state action and, thus, rejected the newspapers'
argument that the First Amendment barred Cohen's lawsuit.1 38 The
jury found the newspapers breached their contracts with Cohen and
awarded Cohen compensatory and punitive damages. 13 9 The newspa-
pers moved for judgment notwithstanding the verdict or, in the alter-
native, for a new trial.' 40 The court denied both motions and entered
judgment for Cohen. 14 1

Cowles Media Company and Northwest Publications appealed the
decision to the Minnesota Court of Appeals, arguing the district court
erred in ignoring the protection afforded to the press by the First
Amendment. 14 2 The Minnesota Court of Appeals affirmed the com-
pensatory damage award, finding the First Amendment did not pro-
hibit enforcement of the contract between the newspapers and
Cohen. 143 Judge Marianne D. Short, writing for the court of appeals,

going to pursue with me a question of who my source is, then I will furnish you
with the documents.

Id.
132. Cohen, 445 N.W.2d at 252.
133. Cohen, 501 U.S. at 665.
134. Id. at 665-66.
135. Id. at 666.
136. Id.
137. Id.
138. Cohen, 445 N.W.2d at 254.
139. Id. at 254. The jury also found in favor of Cohen on his fraudulent misrepre-

sentation claim. Id. The jury awarded Cohen the sum of $200,000 in compensatory
damages and an additional $500,000 in punitive damages for the fraudulent misrepre-
sentations. Id.

140. Cohen, 445 N.W.2d at 254.
141. Id.
142. Id. at 252, 254. Cowles Media Company and Northwest Publications appealed

separately and the court consolidated the appeals. Id. at 254.
143. Id. at 254, 262. The Minnesota Court of Appeals reversed the punitive damage

award, finding Cohen had failed to prove fraudulent misrepresentation because the re-
porters had intended to fulfill their promises of confidentiality when those promises
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reasoned the case did not implicate the First Amendment because the
neutral application of state contract law upholding a promise not to
publish the source of information did not constitute state action.' 4 4

The court further noted even if Cohen's claim involved state action
and implicated the First Amendment, the state's interest in protecting
contract rights outweighed the newspapers' First Amendment
rights. 14 5 The court explained failure to enforce the promise of confi-
dentiality to Cohen could discourage news sources from disclosing in-
formation, causing a decrease in the publication of newsworthy
information. 14 6 The court further reasoned the newspapers waived
any First Amendment rights they might have had to publicize Cohen's
name because the reporters realized that they were giving up the
right to publish a possible newsworthy item in exchange for obtaining
another possible newsworthy item. 147 Accordingly, the court of ap-
peals upheld the finding of liability for the newspapers' breach of
contract.

148

The Minnesota Supreme Court granted both parties' petitions for
further review of the case. 149 The Minnesota Supreme Court reversed
the decision of the Minnesota Court of Appeals on the breach of con-
tract claim, finding contract law was inappropriate for a promise of
news source confidentiality and the use of the promissory estoppel
theory violated the newspapers' First Amendment rights. 150 Writing
for the majority, Justice John E. Simonett noted in the special circum-
stances of newsgathering, a source and a reporter usually did not be-
lieve they were making a legally binding contract. 15 1 The court
reasoned a promise of confidentiality between a source and a reporter
was a moral commitment, and applying contract law to this commit-
ment created an unwarranted legal rigidity on an ethical relation-
ship.1 52 Therefore, the court concluded a breach of contract cause of
action was inappropriate in these particular circumstances. 153

The court then discussed whether the confidentiality agreement
may be enforced under the theory of promissory estoppel.15 4 The
court noted the reporters made a promise of confidentiality to Cohen,

were made. Id. at 262. Therefore, the court determined there was no basis for the puni-
tive damage award. Id.

144. Cohen, 445 N.W.2d at 251, 254.
145. Id. at 256.
146. Id. at 257.
147. Id. at 258.
148. Id. at 262.
149. Cohen, 457 N.W.2d at 199, 200.
150. Id. at 205.
151. Id. at 199, 203.
152. Id. at 203.
153. Id.
154. Id. at 203-04.
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the reporters anticipated that promise to induce Cohen to provide the
Johnson records, and Cohen provided those records to his detri-
ment. 155 The court explained the most troublesome element in estab-
lishing such a claim was whether injustice could be avoided only by
enforcing the promise to keep Cohen's identity anonymous. 15 6 To de-
termine whether it would be unjust to not uphold the promise, the
court balanced the newspapers' First Amendment rights to publish
against Cohen's common law interest in enforcing the promise of con-
fidentiality. 157 The court reasoned a newspaper's process of choosing
what to publish was a process critical to press freedom, the promises
of confidentiality to Cohen arose in the context of a political campaign,
and awarding damages for breach of confidentiality to Cohen would
chill public debate. 158 The court noted cases may exist in which the
government's interest in enforcing a promise of confidentiality out-
weighed the press's First Amendment rights, but not in this case. 159

Accordingly, the court concluded that enforcement of a promise of con-
fidentiality under promissory estoppel violated the newspapers' First
Amendment rights. 160 Cohen filed a petition for a writ of certiorari
with the United States Supreme Court, which granted certiorari to
consider whether the First Amendment barred a confidential news
source from bringing a claim under promissory estoppel for a newspa-
per's breach of a confidentiality agreement. 16 1

The United States Supreme Court reversed the decision of the
Minnesota Supreme Court, concluding the First Amendment did not
bar a promissory estoppel claim based on a newspaper's breach of a
confidentiality promise. 16 2 Writing for the majority, Justice Byron
White first found a state promissory estoppel claim involved "state ac-
tion" for the purposes of the Fourteenth Amendment.' 6 3 The Court

155. Id. at 204.
156. Id.
157. Id. at 205.
158. Id.
159. Id. Justice Yetka dissented, stating the press should be required, like anyone

else, to keep its promises. Id. (Yetka, J., dissenting). Justice Kelly also dissented, not-
ing the majority's decision would dry up sources, thus inhibiting rather than promoting
the First Amendment's goals. Id. at 207 (Kelly, J., dissenting).

160. Cohen, 457 N.W.2d at 205.
161. Cohen, 501 U.S. at 665, 667.
162. Id. at 665, 672.
163. Id. at 665, 668. The Fourteenth Amendment of the United States Constitution

states the following:
All persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.

U.S. CONST. amend. XIV, § 1.

976 [Vol. 39
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explained if Cohen recovered under a promissory estoppel theory, a
state law doctrine that created obligations of parties, Minnesota
courts would enforce those legal obligations, creating "state action"
within the meaning of the Fourteenth Amendment. 164

The Court then noted two different lines of cases involving free-
dom of press existed. 16 5 The first group of cases demonstrated if the
press obtained accurate information about a topic of public signifi-
cance, the government could not punish publication of the information
constitutionally unless punishment was necessary to advance an im-
portant state interest. 16 6 The second group of cases illustrated a gen-
erally applicable law did not violate the First Amendment if its
enforcement against the press had a merely incidental effect on the
press's ability to acquire and report news. 16 7 The Court opined the
second group of cases governed this case. 168 The Court reasoned the
doctrine of promissory estoppel recognized under Minnesota law ap-
plied generally to all citizens with equal force. 169 The Court stated
the doctrine did not target the press.1 70 The Court noted several in-
stances in which the press was subject to generally applicable laws.1 7 '

The Court maintained the press must obey copyright laws,17 2 the Na-
tional Labor Relations Act, 173 the Fair Labor Standards Act,' 7 4 anti-

164. Cohen, 501 U.S. at 668.
165. Id. at 668-69.
166. Id. See, e.g., Fla. Star v. B.J.F., 491 U.S. 524 (1989) (finding imposing damages

on a newspaper for publishing the name of a rape victim, which it obtained from a pub-
lic police report, violated the First Amendment); Smith v. Daily Mail Publ'g Co., 443
U.S. 97 (1979) (finding a statute violated the First and Fourteenth Amendments by
prohibiting truthful publication of an alleged juvenile delinquent's name that was law-
fully obtained); Landmark Communications, Inc. v. Virginia, 435 U.S. 829 (1978) (find-
ing the First Amendment did not allow criminal punishment of news media for
publishing truthful information about the confidential proceedings of the Judicial In-
quiry and Review Commission).

167. Id. at 669. See, e.g., Branzburg v. Hayes, 408 U.S. 665 (1972) (holding that
requiring a newsman to testify before a grand jury did not violate the freedom of press
and speech protected by the First Amendment); Okla. Press Publ'g Co. v. Walling, 327
U.S. 186 (1946) (finding corporations or officers are afforded no protection under the
privilege against self-incrimination against disclosure of records in response to a lawful
judicial order).

168. Id.
169. Id. at 670.
170. Id.
171. Id. at 669.
172. Id. See Zacchini v. Scripps-Howard Broad. Co., 433 U.S. 562 (1977) (finding the

First and Fourteenth Amendments did not immunize a television company when it
broadcasted an individual without his consent).

173. Id. See Associated Press v. NLRB, 301 U.S. 103 (1937) (finding the press and
newspaper did not have special immunity from the application of the National Labor
Relations Act).

174. Id. See Okla. Press Publ'g Co. v. Walling, 327 U.S. 186 (1946) (finding subject-
ing the press to the Fair Labor Standards Act did not violate the First Amendment).
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trust laws,1 75 and pay non-discriminatory taxes.1 7 6 The Court
determined the press held no special privilege to avoid application of
general laws even if their application had some incidental effects on
the press's ability to investigate and report the news.1 7 7

The Court added the following:
[TIhe truthful information sought to be published must have
been lawfully acquired. The press may not with impunity
break and enter an office or dwelling to gather news. Neither
does the First Amendment relieve a newspaper reporter of
the obligation shared by all citizens to respond to a grand jury
subpoena and answer questions relevant to a criminal inves-
tigation, even though the reporter might be required to reveal
a confidential source.1 78

The Court further reasoned imposing liability on Cowles Media Com-
pany based upon the promissory estoppel doctrine did not constitute
punishment for publishing truthful information that was legally ob-
tained.' 79 The Court stated any award would be compensatory dam-
ages and would not be considered punishment.'8 0 The Court
determined the compensatory damages would merely represent a cost
of gathering newsworthy material rather than punishment enforced
by the State.' 8 i The Court concluded the Minnesota promissory es-
toppel doctrine did no more than merely require a promisor to perform
his promise.' 8 2 Accordingly, the Court reversed the Minnesota Su-
preme Court's erroneous finding that the First Amendment barred Co-
hen's promissory estoppel claim and remanded the case to the
Minnesota Supreme Court for reconsideration of the claim under state
law. 183

175. Id. See Associated Press v. United States Tribune Co., 326 U.S. 1 (1945) (find-
ing a publisher who was involved in business practices that were illegal under the Sher-
man Act was not entitled to immunity).

176. Id. See Murdock v. Pennsylvania, 319 U.S. 105 (1943) (noting the press was
immune from federal taxation in only some circumstances); Minneapolis Star & Tribune
Co. v. Minn. Comm'r of Revenue, 460 U.S. 575 (1983) (finding a tax on the cost of paper
products used in creation of publications violated the First Amendment because it
targeted the press and more specifically singled out small newspapers); Univ. of Pa. v.
EEOC, 493 U.S. 182 (1990) (finding the right of academic freedom under the First
Amendment would not be broadened in a university professor's Title VII claim to pro-
tect peer review materials that were confidential from disclosure).

177. Cohen, 501 U.S. at 669.
178. Id. (citing Branzburg, 408 U.S. at 665).
179. Id. at 670.
180. Id.
181. Id.
182. Id. at 670-71.
183. Id. at 672. Justice Harry A. Blackmun, joined by Justices Thurgood Marshall

and David H. Souter, dissented, opining the use of a promissory estoppel claim to penal-
ize the reporting of accurate information relating to a political campaign violated the
First Amendment. Id. (Blackmun, J., dissenting). Justice Souter, joined by Justices

[Vol. 39



VENTURA V. THE CINCINNATI ENQUIRER

On remand, known as Cohen II, the Minnesota Supreme Court,
en banc, affirmed the jury's verdict and awarded damages on the the-
ory of promissory estoppel.' 8 4 Writing for the court, Justice John E.
Simonett determined the state's constitutional guarantee of free press
did not prohibit a cause of action based on the theory of promissory
estoppel to enforce promises of confidentiality made between news re-
porters and an informant.18 5 The court noted enforceable promises
should only be invalidated in the clearest cases.1 8 6 The court further
decided a retrial was unnecessary.18 7 The court determined the news-
paper reporters' promises to Cohen were clear and definite, and such
promises were intended to induce Cohen to reveal information.1 8 8

The court further determined Cohen relied on the newspaper report-
ers' promises of confidentiality to his detriment.' 8 9 The court then
discussed whether the promise must be enforced to prevent injus-
tice. 190 The court noted denying Cohen any compensation for his inju-
ries would be unjust, and the reporters testified that promises of
confidentiality should have been honored in this case. 19 1 The court
further noted experts emphasized the ethical importance of keeping
promises of anonymity. 192 Accordingly, the court concluded Cohen
was entitled to recover for the damages caused by the news reporters'
breach of their promises. 193

2. Ruzicka v. Conde Nast Publications, Inc.: The Eighth Circuit
Determined a Reporter-Source Confidentiality Agreement,
Lacking in Specificity, Was Enforceable Under the Theory of
Promissory Estoppel

In Ruzicka v. Conde Nast Publications, Inc.,194 the United States
Court of Appeals for the Eighth Circuit determined a reporter-source
confidentiality agreement that lacked specific detail as to its terms

Marshall, Blackmun, and Sandra Day O'Connor, dissented, maintaining the state's in-
terest in enforcing a newspaper's promise of confidentiality was insufficient to outweigh
the interest in publication of information in Cohen's case. Id. at 676, 679 (Souter, J.,
dissenting).

184. Cohen, 479 N.W.2d at 388, 392.
185. Id. at 388, 391.
186. Id. at 391.
187. Id.
188. Id. The court determined as a matter of a law that a promise had been given to

Cohen and the promise was intended to induce reliance. Id.
189. Id.
190. Id. The court explained this was a legal question to be decided by the court

because it involved a policy decision. Id.
191. Id.
192. Id. at 392.
193. Id.
194. 999 F.2d 1319 (8th Cir. 1993).
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was enforceable under the promissory estoppel theory. 195 In Ruzicka,
Jill Ruzicka ("Ruzicka") sued Conde Nast Publications, Inc. ("Conde
Nast") and Claudia Dreifus ("Dreifus") in the United States District
Court for the District of Minnesota for breach of contract. 196 In 1987,
Dreifus contracted with Conde Nast, publisher of Glamour magazine,
to write an article about therapist-patient sexual abuse. 19 7 In re-
searching the subject, Dreifus contacted a Minneapolis counseling
center and asked to interview patients who had been sexually abused
by their therapists.198 Ruzicka, a patient at the center, told Dreifus
she would agree to be interviewed only if she was not identified or
identifiable in the article.19 9 Dreifus promised to conceal Ruzicka's
identity. 20 0 During the interview with Dreifus for the article, Ruzicka
explained in detail how she had been sexually abused by her thera-
pist.201 She also told Dreifus that in 1981, she had previously brought
suit against the offending psychiatrist for his inappropriate behavior
and the Minnesota Board of Medical Examiners for its failure to prop-
erly supervise the psychiatrist. 20 2

As a result of her lawsuit, local newspapers published articles re-
garding Ruzicka's experiences. 20 3 In addition to an article about the
allegations of sexual abuse in her lawsuit, the local newspapers re-
ported on Ruzicka's appointment to the Minnesota Task Force on Sex-
ual Exploitation by Counselors and Therapists in 1984 and named
Ruzicka in an article on how the Minnesota Board of Medical Examin-
ers handled patient complaints that same year. 20 4 Ruzicka also spoke
at a national conference about her experiences, which was subse-
quently reported in a newspaper. 20 5

Before publication of the Glamour article, Dreifus read Ruzicka a
draft of the article. 20 6 The draft did not mention Ruzicka's name, her
residence, or her involvement in the Minnesota task force on thera-

195. Ruzicka v. Conde Nast Publ'ns, Inc., 999 F.2d 1319, 1321 (8th Cir. 1993) (citing
Hoffman v. Red Owl Stores, Inc., 133 N.W.2d 267, 274-75 (Wis. 1965)).

196. Ruzicka v. Conde Nast Publ'ns, Inc., 733 F. Supp. 1289, 1291, 1292 (D. Minn.
1990). Ruzicka also sued Conde Nast for invasion of privacy by publication of private
facts, fraudulent misrepresentation, false light invasion of privacy, unjust enrichment,
and intentional infliction of emotional distress. Id. at 1292.

197. Ruzicka, 733 F. Supp. at 1291.
198. Id.
199. Id. Ruzicka did not specify what information would threaten her anonymity,

with the exception of some problems she had at a former job. Id.
200. Ruzicka v. Conde Nast Publ'ns, Inc., 939 F.2d 578, 579 (8th Cir. 1991).
201. Ruzicka, 733 F. Supp. at 1292.
202. Id. at 1291, 1292.
203. Id. at 1291.
204. Id.
205. Id.
206. Ruzicka, 939 F.2d at 580.
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pist-patient sexual abuse.20 7 Dreifus told Ruzicka that her editors
would edit the draft before publication, but Ruzicka understood that
the finished article would be substantially similar to the draft. 20 8

Dreifus's article was published in the September 1988 issue of Glam-
our.2 0 9 The article referred to Ruzicka as "Jill Lundquist," described
her experience of abuse, mentioned her lawsuits against her psychia-
trist and the state medical board, stated she was a Minneapolis law-
yer, and noted she was a member of the state task force on sexual
abuse. 2 10 The article also indicated the real names of the people men-
tioned in the article had been changed. 2 11

Ruzicka brought suit for breach of contract, alleging Conde Nast
and Dreifus breached their agreement to conceal her identity by in-
cluding such details in the article as her residence, profession, and her
prior participation on the sexual abuse task force. 2 12 Ruzicka claimed
two of her former therapists were able to identify her by the details
contained in the article. 2 13

Conde Nast and Dreifus filed a motion for summary judgment on
the breach of contract claim.2 14 The United States District Court for
the District of Minnesota granted the motion for summary judgment
on Ruzicka's claim for breach of contract. 2 15 Writing for the federal
district court, Judge Harry MacLaughlin observed the Minnesota
Court of Appeals had recently recognized a claim for breach of a prom-
ise of a reporter-source confidentiality agreement in Cohen v. Cowles
Media Co., and the Minnesota Supreme Court had heard oral argu-
ment regarding the appeal of Cohen.2 16 The court stated it was not
bound by state court decisions on federal constitutional issues, and it
was required to make an independent examination of the First

207. Id.
208. Id.
209. Id. The article was entitled "Patient-Therapist Sex." Id.
210. Id.
211. Id.
212. Id.
213. Ruzicka, 733 F. Supp. at 1292.
214. Id.
215. Id. at 1301. The court also granted Conde Nast's motion for summary judg-

ment on all other claims. Id. at 1301, 1302.
216. Ruzicka, 733 F. Supp. at 1290, 1294. The federal district court issued its opin-

ion on March 27, 1990. Ruzicka, 733 F. Supp. at 1289. Cohen was decided by the Min-
nesota Supreme Court on July 20, 1990. Cohen, 457 N.W.2d at 199. The federal district
court did not have the benefit of either the Minnesota Supreme Court decision or the
later United States Supreme Court decision. See Cohen, 457 N.W.2d at 199-205 (Minn.
1990) (noting the promise in that case was not an enforceable promise based upon a
contract cause of action or a promissory estoppel cause of action) and Cohen, 501 U.S. at
663-72 (noting the First Amendment did not bar a promissory estoppel cause of action
based upon a reporter-source agreement).
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Amendment issues raised by Ruzicka's claim.2 1 7 The court found
state action was involved because the use of the courts to enforce a
reporter-source agreement inherently affected the exercise of free
speech and press.2 18 The court noted reporter-source agreements
were usually oral and vague, creating ambiguous agreements. 219 The
court determined the First Amendment allowed a source to sue to en-
force a confidentiality agreement only if the agreement was unambig-
uous and there was clear proof of a breach of the agreement. 2 20

However, the court held the agreement was too ambiguous to enforce
because it only required that Ruzicka be unidentifiable. 2 2 1

Ruzicka appealed the decision of the federal district court to the
United States Court of Appeals for the Eighth Circuit, arguing New
York law, which recognized a claim for breach of reporter-source
agreement, should apply under the facts of the case. 22 2 Conde Nast
argued the Minnesota Supreme Court decision in Cohen prohibited
Ruzicka from bringing a breach of contract claim under Minnesota
law.2 2 3 The Eighth Circuit affirmed the district court's opinion, stat-
ing Minnesota law, which prohibited a breach of contract claim re-
garding a reporter-source agreement, applied to the case.2 2 4 Writing
the unanimous opinion on behalf of the three-judge panel, Chief Judge
Donald P. Lay noted although the breach of contract claim must fail,
the Minnesota Supreme Court held in Cohen that the First Amend-
ment did not bar suits against the press for promissory estoppel. 2 25

Accordingly, the court remanded Ruzicka's case to the district court
for consideration of a promissory estoppel claim. 2 2 6

On remand, United States District Judge Harry MacLaughlin re-
considered Ruzicka's claim under the promissory estoppel theory, but
granted Conde Nast's and Dreifus's motion for summary judgment on
that claim as well.2 2 7 Judge MacLaughlin stated Dreifus's promise
that she would not make Ruzicka identified or identifiable in the arti-
cle was not a sufficiently clear and definite promise to support a claim
for promissory estoppel. 228 The court reasoned the promise was too

217. Ruzicka, 733 F. Supp. at 1294.
218. Id. at 1295, 1296.
219. Id. at 1298.
220. Id. at 1300.
221. Id. at 1300-01.
222. Ruzicka, 939 F.2d at 578, 579, 581.
223. Id. at 581.
224. Id. at 582.
225. Id. at 578.
226. Id. at 583.
227. Ruzicka v. Conde Nast Publ'ns, Inc., 794 F. Supp. 303, 311-12 (D. Minn. 1992).
228. Ruzicka, 794 F. Supp. at 304, 309.
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vague and indefinite to be enforceable. 2 29 Accordingly, the district
court determined Ruzicka's promissory estoppel claim must fail. 2 30

Once again, Ruzicka appealed the decision of the federal district
court to the United States Court of Appeals for the Eighth Circuit,
arguing the district court erred in dismissing her promissory estoppel
claim against Conde Nast and Dreifus. 23 1 Chief Judge Donald P. Lay,
once again writing the unanimous opinion on behalf of the three-judge
panel, concluded there was sufficient evidence to support a finding
that Conde Nast and Dreifus had breached a promise, which would
not be unjust to enforce.23 2 Viewing the evidence of the averred prom-
ise in the light most favorable to Ruzicka, the non-moving party, the
court considered the promise that Ruzicka not be identifiable or iden-
tified to be sufficiently clear and definite to be enforceable under a
theory of promissory estoppel. 23 3 The court further explained the
agreement was not ambiguous because Dreifus promised not to de-
scribe Ruzicka in a manner that she might be identified, which plainly
meant that Dreifus would construe Ruzicka's identity in a way that a
reasonable reader could not identify Ruzicka by factual description.2 34

The court stated the district court's concern regarding hindsight anal-
ysis did not make the promise of confidentiality illusory.2 35 The court
noted Ruzicka could not base a claim on facts she voluntarily disclosed
for publication. 23 6 However, the court recognized Ruzicka's claims
centered on the unauthorized disclosure of her as a Minneapolis attor-
ney and a statement regarding her participation on a state task force
studying the subject of sexual abuse by counselors and therapists. 23 7

Ruzicka argued those facts, in particular, were unique to her because
she was the sole female law student or attorney on the task force. 238

The court explained both the nature and the scope of the promise nec-
essarily involved issues of fact requiring an inquiry into the circum-
stances surrounding the promise and the promisee's reliance. 23 9

The Eighth Circuit also noted Dreifus's promise to Ruzicka must
be upheld to prevent an unfair result. 240 Quoting Minnesota Supreme

229. Id. at 309.
230. Id. at 312.
231. Ruzicka, 999 F.2d at 1319, 1320.
232. Id. at 1320, 1323.
233. Id. at 1320, 1321.
234. Id. at 1321.
235. Id. at 1322.
236. Id.
237. Id. The Minnesota State Task Force helped author the 1985 law, which made

therapist-patient sex a crime. Id.
238. Id.
239. Id.
240. Id. at 1321, 1323.
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Court Justice John Simonett's reasoning in the Cohen 11 decision, the
court framed the issue in the following terms:

It is perhaps worth noting that the test is not whether the
promise should be enforced to do justice, but whether enforce-
ment is required to prevent an injustice. As has been ob-
served elsewhere, it is easier to recognize an unjust result
than a just one, particularly in a morally ambiguous
situation.

24 1

Adopting this reasoning, the court determined enforcement of the re-
porter-source confidentiality agreement prevented an injustice to Ru-
zicka, who revealed to Dreifus the utmost private details and other
matters in exchange for confidentiality. 24 2 Moreover, the court noted
enforcement of the promise would not be unjust to Conde Nast. 24 3

The court explained if the press wants to breach its promise of confi-
dentiality by disclosing its news source as a part of a news story, the
payment of compensatory damages is simply a cost of doing busi-
ness. 24 4 Because the claim of promissory estoppel was at least argua-
bly present in the case, the Eighth Circuit vacated the district court's
judgment and remanded the case for the issue of promissory estoppel
to be decided at trial.2 45

3. Mers v. Dispatch Printing Co.: The Ohio Supreme Court
Recognized a Cause of Action Based upon the Theory of
Promissory Estoppel Under Ohio Law

In Mers v. Dispatch Printing Co. ,246 the Supreme Court of Ohio
recognized Ohio law allowed a claim based upon the theory of promis-
sory estoppel. 24 7 In Mers, William Mers ("Mers"), an employee of Dis-
patch Printing Company ("Dispatch"), sued Dispatch in an Ohio trial
court for wrongful termination on the grounds of breach of an oral em-
ployment agreement and promissory estoppel. 248 Mers had worked
for Dispatch for approximately four years when he was charged with
rape, kidnapping, and gross sexual imposition.2 49 As a result, he was
suspended from his job without pay until the criminal accusations
were "favorably resolved."250 Mers's criminal trial resulted in a hung

241. Id. at 1323 (quoting Cohen, 479 N.W.2d at 391).
242. Id.
243. Id.
244. Id. The court further noted absent a showing of a compelling need to break a

promise, Ruzicka was entitled to damages to avoid an injustice. Id.
245. Ruzicka, 999 F.2d at 1323.
246. 483 N.E.2d 150 (Ohio 1985).
247. Mers v. Dispatch Printing Co., 483 N.E.2d 150, 155 (Ohio 1985).
248. Mers, 483 N.E.2d at 150, 152.
249. Id. at 152.
250. Id.
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jury, and subsequently, the charges were dropped because the alleged
victim no longer wanted to pursue the charges. 2 5 1 Dispatch termi-
nated Mers's employment. 25 2 Mers filed suit against Dispatch, alleg-
ing that he was entitled to recovery either for breach of his oral
employment agreement or under the theory of promissory estoppel. 25 3

Dispatch contended it did not breach the employment contract and
Mers was an at-will employee, subject to termination for any rea-
son.254 The court granted summary judgment for Dispatch. 25 5

Mers appealed the decision of the trial court to the Court of Ap-
peals of Ohio. 256 Mers argued the trial court erred in granting Dis-
patch's motion for summary judgment because genuine issues of
material fact existed regarding whether he was entitled to recover
under the theory of promissory estoppel. 2 57 The Court of Appeals of
Ohio affirmed the trial court's decision, reasoning Dispatch's repre-
sentations concerning Mers's reinstatement were not binding
promises in the subjective view of Dispatch and, therefore, did not fall
within the purview of promissory estoppel. 2 58 The court of appeals
reasoned the term "favorable resolution" of the criminal charges must
be viewed from the standpoint of Dispatch. 2 59 The court of appeals
determined that viewed from Dispatch's point of view, it was not un-
reasonable for Dispatch to interpret "favorable resolution" to mean ac-
quittal by the jury.260

The Ohio Supreme Court granted a motion to certify the re-
cord. 26 1 Writing the majority opinion for the Ohio Supreme Court,
Chief Justice Frank D. Celebrezze reversed the court of appeals' deci-
sion, noting the doctrine of promissory estoppel would be applied in
appropriate circumstances. 26 2 The court further noted in Talley v.
Teamsters Local No. 377,263 it had adopted the Restatement definition
of promissory estoppel, which provided that "[a] promise which the
promisor should reasonably expect to induce action or forbearance on

251. Id.
252. Id.
253. Id. Mers contended his favorable employment record, oral promises made to

him during his employment and suspension, dismissal of the criminal charges, the com-
pany handbook provisions, and Dispatch's failure to follow internal procedures all pro-
vided grounds for his action based on breach of contract or promissory estoppel. Id.

254. Mers, 483 N.E.2d at 152.
255. Id.
256. Id. at 152.
257. Id.
258. Id. at 152. The court of appeals also acknowledged the at-will employment doc-

trine applied to Mers's case. Id.
259. Mers, 483 N.E.2d at 154.
260. Id.
261. Id. at 152.
262. Id. at 152, 155.
263. 357 N.E.2d 44 (Ohio 1976).
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the part of the promisee or a third person and which does induce such
action or forbearance is binding if injustice can be avoided only by en-
forcement of the promise."26 4 Applying this principle to the case, the
court held promissory estoppel was applicable to oral at-will employ-
ment agreements when an employer makes a promise that it reasona-
bly expected to induce action or forbearance, and the promise did
induce such action or forbearance, if injustice could only be avoided by
enforcing the promise.2 6 5 The court explained the test in such cases
was whether the employer should have reasonably expected the em-
ployee to rely on its promise. 26 6 Accordingly, the court found the ap-
plicability of promissory estoppel to Mers's claim was a question of
fact, which should have been decided by the trier of fact.2 67 The court
reversed the court of appeals decision and remanded the case to the
trial court.2 68

C. THE ABSOLUTE PRIVILEGE AND IMMUNITY DOCTRINE UNDER OHIO

LAW FOR WRITTEN OR ORAL STATEMENTS MADE DURING

THE COURSE OF JUDICIAL PROCEEDINGS

1. Erie County Farmers' Insurance Co. v. Crecelius: The Ohio
Supreme Court Decided the Absolute Privilege Doctrine
Applied to Statements in a Judicial Pleading

In Erie County Farmers' Insurance Co. v. Crecelius,2 69 the Su-
preme Court of Ohio determined an alleged malicious statement made
in a pleading relevant to the issue in the case was absolutely privi-
leged. 270 In Erie, J. J. Crecelius ("Crecelius") sued Erie Farmers' In-
surance Company ("Erie") in the Court of Common Pleas of Erie
County for libel.2 71 Crecelius brought a suit against the insurance
company based upon a fire insurance policy, and the insurance com-
pany defended the claim in its answer by alleging Crecelius committed
intentional fraud by willfully causing the fire.2 72 Crecelius prevailed
on his insurance claim against Erie and subsequently brought a libel
suit against Erie, claiming the statement contained in Erie's answer
in the insurance suit caused him to suffer mental anguish and damage

264. Mers, 483 N.E.2d at 154 (quoting Talley v. Teamsters, Chauffeurs, Warehouse-
men, and Helpers, Local No. 377, 357 N.E.2d 44, 47 (Ohio 1976)).

265. Id. at 155.
266. Id. at 154-55.
267. Id. at 155.
268. Id.
269. 171 N.E. 97 (Ohio 1930).
270. Erie County Farmers' Ins. Co. v. Crecelius, 171 N.E. 97, 97, 98 (Ohio 1930).
271. Erie, 171 N.E. at 97.
272. Id. Crecelius claimed the statements contained in Erie's answer were false,

malicious, made in bad faith, and intended to injure Crecelius's reputation. Id.
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to his reputation and business.2 73 Erie moved for a directed verdict
when it became clear that Crecelius was basing his libel claim on the
alleged defamatory statements that were published in the answer
filed by Erie in Crecelius's suit to recover from the insurance com-
pany.2 74 The court granted the motion and entered a judgment for
Erie.

2 75

Crecelius appealed the decision of the Court of Common Pleas of
Erie County to the Court of Appeals of Ohio.2 76 The Court of Appeals
of Ohio reversed the decision of the Court of Common Pleas of Erie
County and remanded the case for a new trial. 27 7 The court of appeals
determined false and malicious statements made in an answer could
support an action for libel.2 78

The Supreme Court of Ohio granted a motion to certify the issue
and reversed the decision of the court of appeals, deciding an absolute
privilege applied to alleged defamatory statements that were material
and relevant to the subject matter of the suit.2 79 Writing the unani-
mous opinion, Chief Justice Carrington T. Marshall noted the doctrine
of absolute privilege for defamatory statements made in a pleading,
either in criminal or civil cases, arose from English common law. 28 0

The court noted American common law, followed by an overwhelm-
ingly number of authorities, differed from the English rule only to the
extent that the alleged false and malicious statements in the pleading
must be relevant to the issues in the case in order for the absolute
privilege to apply. 28 l The court determined Erie's statements, even if
false, malicious, and not made in good faith, were included in the an-
swer and were relevant to the issue at hand. 28 2

Next, the court discussed the absolute privilege rule of judicial
proceedings. 2 83 The court explained the rationale for the absolute
privilege was protecting the witness's ability to speak freely in a judi-
cial proceeding without being deterred by fear of civil liability for slan-
der or libel.28 4 The court stated the absolute privilege was based on

273. Erie, 171 N.E. at 97.
274. Id. at 97.
275. Id.
276. Id.
277. Id. The court determined the Court of Common Pleas erred in overruling

Crecelius's motion for a new trial. Id.
278. Erie, 171 N.E. at 97.
279. Id. at 97, 98, 99.
280. Id. at 97, 97-98.
281. Id. at 98.
282. Id.
283. Id.
284. Id. The court also noted attorneys should be completely protected in counseling

pleadings, testimony, and other proceedings during the regular progression of the trial
based on the same reasons other court personnel, including judges, were protected. Id.
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public policy.28 5 The court maintained the rule was justified even
though the privilege might provide immunity to wrongdoers in a few
situations. 28 6 The court stated a contrary rule would result in numer-
ous libel and slander suits, which would discourage honest individuals
from pursing a legal remedy and would negatively impact the admin-
istration of justice. 28 7

2. Taplin-Rice-Clerkin Co. v. Hower: The Ohio Supreme Court
Decided the Absolute Privilege Doctrine Applied to a Witness's
Oral Statements Made Before a Grand Jury

In Taplin-Rice-Clerkin Co. v. Hower,28 8 the Supreme Court of
Ohio determined the absolute privilege also applied to a witness's oral
statements made before a grand jury and precluded a malicious prose-
cution claim based on the statements. 28 9 In Taplin, the Supreme
Court of Ohio noted the only issue on appeal was whether Clerkin's
testimony before the grand jury regarding the investigation of embez-
zlement charges against Hower was recognized as privileged mat-
ter.290 The court recognized Hower's malicious prosecution claim was
based upon Clerkin's grand jury testimony. 2 9 1 The court stated if
Clerkin's testimony was privileged and excluded from trial, Hower's
claim for malicious prosecution must fail. 29 2 The court noted the trial
court allowed Clerkin's testimony in Hower's malicious prosecution
case. 2 93 Citing Erie County Farmers' Insurance Co. v. Crecelius, the
court explained statements made during the course of judicial pro-
ceedings were privileged. 2 94 The court also stated untrue defamatory
statements included in pleadings were privileged. 2 95 Determining
Clerkin's testimony before the grand jury was privileged as part of the
judicial process, the court held his testimony was inadmissible in the
malicious prosecution suit.2 9 6 The court found without Clerkin's al-
leged untruthful testimony to the grand jury, Hower had no malicious

285. Id.
286. Id. The court further noted in some instances witnesses may be subjected to

criminal prosecution. Id. at 98.
287. Id.
288. 177 N.E. 203 (Ohio 1931).
289. Taplin-Rice-Clerkin Co. v. Hower, 177 N.E. 203, 203, 204 (Ohio 1931).
290. Taplin, 177 N.E. at 203. The court did not provide the procedural history of the

case. See generally Taplin-Rice-Clerkin Co., 177 N.E. 203 (Ohio 1931) (lacking discus-
sion of procedural history).

291. Id.
292. Id.
293. Id.
294. Id. The court also relied on Buehrer v. Provident Mutual Life Insurance, 175

N.E. 25 (Ohio 1931). Id.
295. Id. (citing Buehrer, 175 N.E. at 28).
296. Id. at 204.
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prosecution cause of action.2 9 7 Accordingly, the court entered a final
judgment in favor of Taplin-Rice-Clerkin Company. 298

3. Elling v. Graves: The Ohio Court of Appeals Extended the
Applicability of the Absolute Immunity Doctrine to Testimony
Made by a Witness During a Court Proceeding

In Elling v. Graves,299 the Court of Appeals of Ohio recognized
absolute immunity from liability in a civil action for allegedly false
and fraudulent statements made by a witness in a court proceed-
ing.30 0 In Elling, Peter J. Elling ("Elling") sued Wayne J. Graves
("Graves") and Clinic Psychologists & Associates, Inc. ("Clinic") in the
Court of Common Pleas of Lucas County, Ohio for fraudulently report-
ing and testifying in his divorce proceeding.30 1 Elling and his wife,
Kathleen, divorced in 1991.302 During the divorce proceedings, the
domestic relations court ordered Kathleen and the couple's two chil-
dren to undergo psychological evaluations for the purpose of determin-
ing child custody and visitation issues.30 3 The parties chose Graves,
from a list of possible evaluators provided by the court, to perform the
evaluations. 30 4 After completing his evaluation, Graves submitted a
written report to the domestic relations court and testified before the
court regarding the results of his evaluation and his opinion on the
psychological status of Kathleen, Elling, and their two children. 30 5

After his report and testimony, the court awarded Kathleen custody of
the parties' children, and Elling's request for visitation rights was de-
nied.30 6 Thereafter, Elling brought suit against Graves, alleging his
written report and testimony provided to the domestic relations court
on the issue of child custody and visitation were fraudulent. 30 7

Graves filed a motion for summary judgment on the fraudulent testi-
mony claim.30 8 The court granted the motion.30 9

297. Id. at 203, 204.
298. Id. at 204.
299. 640 N.E.2d 1156 (Ohio Ct. App. 1994).
300. Elling v. Graves, 640 N.E.2d 1156, 1159 (Ohio Ct. App. 1994). The absolute

privilege doctrine referred to by the older Ohio court opinions is the same doctrine as
the absolute immunity doctrine referred to by the more recent Ohio court opinions.

301. Elling, 640 N.E.2d at 1157. Elling's complaint contained five counts, including
claims of bad faith, defamation, undue influence, misuse and representation of results
of psychological tests, and knowingly and willfully misrepresenting his wife's past medi-
cal and psychiatric record. Id.

302. Id.
303. Id.
304. Id. Accordingly, the court appointed Graves to serve as the psychological

evaluator. Id.
305. Elling, 640 N.E.2d at 1157.
306. Id.
307. Id.
308. Id.
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Elling appealed the decision of the Court of Common Pleas of Lu-
cas County to the Court of Appeals of Ohio, arguing Graves was liable
for fraudulent statements contained in his report and testimony.3 10

The Court of Appeals of Ohio affirmed the decision of the lower court
on the basis that Graves's statements made in his report and testi-
mony were made as part of a judicial proceeding and, therefore, were
absolutely immunized. 3 11 Writing for the majority, Judge Melvin L.
Resnick noted Ohio courts have historically recognized that uninhib-
ited speech was vital to determining the truth and achieving justice in
any judicial proceeding. 3 12 To that end, the court noted Ohio courts
did not recognize civil claims arising out of testimony offered by par-
ties or witnesses in a judicial proceeding. 31 3 The court explained this
was true even if the testimony was defamatory and knowingly
false. 3 14 The court explained any civil liability in such circumstances
was precluded by the doctrine of absolute immunity.3 1 5

D. M.J. DiCoRpo, INC. v. SWEENEY. THE OHIO SUPREME COURT

EXTENDED THE APPLICABILITY OF THE ABSOLUTE PRIVILEGE

DOCTRINE TO THE REPORTING OF CRIMINAL ACTIVITY

In M.J. DiCorpo, Inc. v. Sweeney, 3 16 the Supreme Court of Ohio
determined the absolute privilege doctrine applied to a statement or
affidavit submitted to a prosecutor for the purpose of reporting a crim-
inal act.3 17 Accordingly, the court maintained any defamatory state-
ment in an affidavit was protected by an absolute privilege.3 18 In
DiCorpo, Michael J. DiCorpo ("DiCorpo"), owner of Gupta, DiCorpo &
Dykman ("Gupta-DiCorpo"), a professional consulting firm, sued Rob-
ert E. Sweeney ("Sweeney"), an attorney and sole shareholder of the
law firm Robert E. Sweeney & Associates Co., L.P.A. ("RESCO"), a
Cleveland law firm, and three members of the RESCO law firm in the
Court of Common Pleas of Cuyahoga County, Ohio for defamation. 3 19

309. Id. at 1158.
310. Id. at 1156, 1158.
311. Id. at 1159, 1160.
312. Id. at 1157, 1159.
313. Id. at 1159.
314. Id.
315. Id.
316. 634 N.E.2d 203 (Ohio 1994).
317. M.J. DiCorpo, Inc. v. Sweeney, 634 N.E.2d 203, 209 (Ohio 1994).
318. DiCorpo, 634 N.E.2d at 208-09.
319. Id. at 204, 205, 206. DiCorpo's original complaint sought damages for breach of

an oral agreement. Id. at 205. In a supplemental complaint, DiCorpo sought recovery
for negligent or intentional infliction of emotional distress and invasion of privacy under
a false light theory in addition to defamation. Id. at 206.
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In January, 1988, RESCO retained Gupta-DiCorpo as a consultant.320

Approximately eighteen months later, in the summer of 1989, RESCO
and Climaco, Climaco, Seminatore, Lefkowitz & Garofoli Co., L.P.A.
("CCSL&G"), another Cleveland-based law firm, hired Gupta-DiCorpo
to facilitate a merger of RESCO and CCSL&G.3 2 1 DiCorpo wrote a
letter of intent and addendum explaining basic conditions and terms
of the proposed merger, and both RESCO and CCSL&G approved and
signed the document. 3 2 2 The letter of intent contained a clause stat-
ing RESCO and CCSL&G were required to pay Gupta-DiCorpo a two
percent fee when the merger was complete. 3 23 However, CCSL&G
and RESCO were never able to agree on the final terms of the merger,
and the deal fell apart.3 24

After the failed merger, Sweeney discovered the possible embez-
zlement of funds from a joint account RESCO and CCSL&G main-
tained.3 25 Sweeney alleged Michael V. Kelley ("Kelley"), a RESCO
former associate, committed the embezzlement. 32 6 Sweeney submit-
ted an affidavit to the Cuyahoga County Prosecutor accusing Kelley,
aided and abetted by DiCorpo, of embezzlement of the funds.3 27 Swee-
ney stated in the affidavit that DiCorpo maintained a vigorous effort
to close the merger deal between RESCO and CCSL&G in order to
conceal the alleged embezzlement by Kelley. 328 In DiCorpo's defama-
tion suit against Sweeney, DiCorpo alleged the statements in Swee-
ney's sworn affidavit were false, libelous, and defamatory. 3 2 9

Sweeney filed a motion for summary judgment on the basis that the
statements in the affidavit were privileged. 330 The court granted the
motion.3 3 1 The court determined an affidavit submitted to a county
prosecutor containing alleged defamatory statements was entitled to
qualified privilege unless the affidavit was submitted with malice.3 32

320. DiCorpo, 634 N.E.2d at 204. From January, 1988 until November, 1989,
Gupta-DiCorpo and DiCorpo performed consulting work for RESCO and billed RESCO
at an hourly rate. Id.

321. DiCorpo, 634 N.E.2d at 204.
322. Id.
323. Id. at 204-05.
324. Id. at 205.
325. Id. at 206.
326. Id.
327. Id.
328. Id. A Cleveland newspaper obtained a copy of the affidavit and published an

article discussing the allegations made in the affidavit against Kelley. Id.
329. Id.
330. Id. Sweeney also filed motions for summary judgment on the contract and pri-

vacy claims. Id. at 205, 206.
331. Id. at 206. The court also granted summary judgment on the other claims and

dismissed the case. Id.
332. Id. The court decided the letter of intent was unenforceable and Ohio law did

not recognize an invasion of privacy claim under a false light theory. Id. at 206-07.
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The court decided, as a matter of law, that Sweeney did not submit the
affidavit with malice.3 3 3 Accordingly, the court dismissed the suit.3 3 4

The Court of Appeals of Ohio affirmed the decision of the Court of
Common Pleas of Cuyahoga County and dismissed the defamation
claim, but did so on the grounds that the purported defamatory state-
ments contained in the affidavit given to the county prosecutor were
protected by an absolute privilege instead of a qualified privilege. 33 5

DiCorpo moved to certify the record to the Supreme Court of Ohio,
which accepted the appeal. 3 36 DiCorpo challenged the court of ap-
peals' finding that purported defamatory statements in Sweeney's af-
fidavit were protected by an absolute privilege. 3 37

The Supreme Court of Ohio agreed with the Court of Appeals of
Ohio's decision that the absolute privilege applied to the alleged de-
famatory statements in Sweeney's affidavit. 3 38 Justice Andy Douglas,
writing for the majority, noted in certain situations, public policy jus-
tified precluding civil liability for defamatory statements. 3 39 The
court further noted two categories of privilege existed - absolute privi-
lege and qualified privilege.3 40 The court explained absolute privilege
was very limited in use and it protected statements during judicial
proceedings as well as other occasions. 34 1 The court further stated
absolute privilege for statements made in a judicial proceeding ex-
tended to every step of a judicial proceeding. 3 4 2 The court reasoned
the filing of an affidavit with a prosecutor was an initial step in a judi-
cial proceeding because it may have led to an investigation of a crime
and potential prosecution of those suspected of criminal acts. 3 43 The
court held the doctrine of absolute privilege for statements made in a
judicial proceeding applied to an affidavit or statement submitted to a
prosecutor regarding criminal activity.34 4 The court also noted public
policy encouraged the elimination of potential civil liability in circum-
stances related to the reporting of a crime because such reporting
might lead to investigation and prosecution of those involved in the
crime. 34 5

333. Id. at 206.
334. Id.
335. Id. at 207. The court reversed the summary judgment ruling on the breach of

contract claim, finding questions of fact remained unsettled. Id.
336. DiCorpo, 634 N.E.2d at 207.
337. Id. at 208.
338. Id. at 208, 209.
339. Id. at 207, 209.
340. Id. at 209.
341. Id.
342. Id.
343. Id.
344. Id. at 210.
345. Id. at 209.
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Finally, the court explained the absolute privilege extended to
statements that bore a reasonable relation to the proceeding.34 6 The
court noted even though the purpose of Sweeney's affidavit was to in-
form the prosecutor about Kelley's potential criminal acts, the state-
ments concerning DiCorpo were relevant to reporting Kelley's alleged
criminal activity.34 7 Accordingly, the court determined the absolute
privilege doctrine applied to Sweeney's affidavit. 34 8 The Supreme
Court of Ohio affirmed the court of appeals' decision to uphold the dis-
missal of DiCorpo's defamation claim.3 4 9

E. PRECLUDING RECOVERY FOR DAMAGES PROXIMATELY CAUSED BY

DISHONEST CONDUCT

1. Food Lion, Inc. v. Capital Cities/ABC: The United States District
Court for the Middle District of North Carolina Decided a
Supermarket Was Barred from Recovering Damages Proximately
Caused by Its Own Dishonest Conduct

In Food Lion, Inc. v. Capital Cities/ABC,3s 0 the United States
District Court for the Middle District of North Carolina determined a
supermarket chain was precluded from recovering damages proxi-
mately caused by its unsanitary food handling practices. 3 5 1 In Food
Lion, ABC was notified that Food Lion stores were allegedly engaging
in unsanitary meat-handling procedures. 3 52 As a result, ABC's
"PrimeTime Live" sent two undercover reporters, Lynne Dale ("Dale")
and Susan Barnett ("Barnett"), to investigate.35 3 Dale and Barnett
applied for jobs with the food chain but their applications did not men-
tion their current employment with ABC. 354 Their applications also
contained false information about their educational backgrounds and
job experiences. 3 55 Both were hired based on their applications: Bar-
nett as a deli clerk in a South Carolina store and Dale as a meat wrap-
per in a North Carolina store.3 56 Barnett worked for two weeks, and
Dale worked for one week.35 7 While working, they used miniaturized

346. Id. at 210.
347. Id.
348. Id. at 209.
349. Id. at 206, 207, 210.
350. 964 F. Supp. 956 (M.D.N.C. 1997).
351. Food Lion, Inc. v. Capital Cities/ABC, 964 F. Supp. 956, 958, 962-63 (M.D.N.C.

1997).
352. Food Lion, Inc. v. Capital Cities/ABC, 194 F.3d 505, 510 (4th Cir. 1999).
353. Food Lion, 194 F.3d at 510.
354. Id. at 510. Their superiors at ABC approved of Dale and Barnett applying for

jobs at Food Lion. Id.
355. Food Lion, 194 F.3d at 510.
356. Id.
357. Id.



CREIGHTON LAW REVIEW

hidden cameras and microphones to record meat-handling practices
that they observed. 358 Approximately forty-five hours of camera foot-
age from different places in the stores were gathered, some of which
was later used in a broadcast of "PrimeTime Live."3 59 The broad-
casted videotape included Food Lion employees grinding fresh beef
with expired beef, putting barbeque sauce on chicken that was past its
expiration date to hide the smell, and redating expired fish.3 6 0 Food
Lion brought an action in the United States District Court for the
Middle District of North Carolina for breach of duty of loyalty, fraud,
trespass, and unfair competition against ABC and its reporters. 3 6 1

Food Lion also sought to recover damages for lost sales and profits,
loss of good will, and diminished stock value caused by the broad-
cast.3 62 A jury found the two reporters committed fraud, trespass,
and breach of loyalty.3 63

After the jury returned the verdict, ABC and its reporters moved
for judgment as a matter of law on every claim.3 64 The district court
denied the motion but informed the parties that proof of damages re-
garding lost profits or any damages of that nature would be disal-
lowed. 36 5 Federal District Court Judge Carlton Tilley noted Food
Lion was attacking the methods by which ABC obtained its informa-
tion, not the actual information that was obtained and broadcasted on
"PrimeTime Live."3 6 6 The court further noted in order for Food Lion
to recover damages related to lost sales and other similar losses, e.g.,
publication damages, it had to prove that such losses were directly
attributable to the fraud, breach of the duty of loyalty, and trespass
committed by ABC and its reporters. 36 7 The court determined Food
Lion's publication damages were not proximately caused by ABC's and
its reporter's tortious acts.3 68 The court reasoned although Food Lion
experienced losses after the broadcast, Food Lion's losses were caused
by a decrease in consumer confidence in the supermarket chain.3 69

The court stated the broadcast was simply a means for the public to

358. Id. Dale and Barnett used tiny cameras, such as "lipstick" cameras. Id.
359. Id. at 511.
360. Id.
361. Id.
362. Id. Food Lion also sought costs and wages in conjunction with Barnett's and

Dale's employment. Id.
363. Id. The jury awarded Food Lion $5,545,750 in punitive damages. Id. The

judge found the award excessive and allowed Food Lion to recover $315,000. Id.
364. Id.
365. Food Lion, 964 F. Supp. at 958.
366. Id. at 958, 959.
367. Id. at 962.
368. Id. at 962-63.
369. Id. at 963.
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learn about the methods of food handling used in Food Lion stores. 3 70

The court noted, "it was the food handling practices themselves - not
the method by which they were recorded or published - which caused
the loss of consumer confidence."3 7 1 The court employed the same
reasoning when determining Food Lion's publication damages were
not the direct result of the reporters' breach of their duty of loyalty or
their unfair trade practice violation.3 72 Accordingly, the federal dis-
trict court determined Food Lion could not recover publication dam-
ages because the proximate causation element of each claim was not
met.

37 3

ABC and its reporters appealed the federal district court's denial
of their motion for judgment as a matter of law and Food Lion cross-
appealed the court's finding that publication damages were not caused
by ABC and its reporters' conduct to the United States Court of Ap-
peals for the Fourth Circuit. 37 4 On appeal, a three-judge panel of the
United States Court of Appeals for the Fourth Circuit affirmed the
district court's denial of an award for Food Lion's publication dam-
ages.3 7 5 Judge Blane Michael, writing the majority opinion, noted the
court did not need to address the proximate cause issue because the
overriding principles of the First Amendment precluded awarding
publication damages. 3 76 Accordingly, the court of appeals affirmed
the district court's finding that Food Lion was not entitled to recover
publication damages. 37 7

2. Steele v. Isikoff: The United States District Court for the District
of Columbia Decided A News Source Was Barred from
Recovering Damages Proximately Caused by Her Own Dishonest
Conduct

In Steele v. Isikoff,3 78 the United States District Court for the Dis-
trict of Columbia determined a news source was precluded from recov-
ering damages proximately caused by her fabrications to a news
reporter. 37 9 The court further determined a promissory estoppel

370. Id.
371. Id.
372. Id. at 963, 964, 966.
373. Id. at 966.
374. Food Lion, 194 F.3d at 505, 511.
375. Id. at 510, 524.
376. Id. at 510, 522. The court of appeals also reversed the district court's finding

that the defendants committed fraud, affirmed the district court's finding that the re-
porters breached their duty of loyalty and committed trespass, and reversed the district
court's finding that the defendants violated unfair trade practices. Id. at 524.

377. Id.
378. 130 F. Supp. 2d 23 (D.D.C. 2000).
379. Steele v. Isikoff, 130 F. Supp. 2d 23, 33-34 (D.D.C. 2000).
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claim based upon an alleged breach of a confidentiality agreement be-
tween a news reporter and a source, even if recognized by Virginia
law, failed because the source's false statements barred any equitable
remedy.38 0 In Steele, Julie Hiatt Steele ("Steele") sued Michael Isikoff
("Isikoff'), Newsweek Magazine ("Newsweek"), and the Washington
Post Company ("Washington Post") in the United States District
Court for the District of Columbia for failure to keep an agreement not
to divulge Steele's identity based upon the theory of promissory estop-
pel.38 1 During his employment at Newsweek, Isikoff investigated nu-
merous stories regarding President William Jefferson Clinton's
personal life. 3 8 2 Specifically, Isikoff was working on a story about a
sexual encounter between President Clinton and Kathleen Willey
("Willey"). 38 3 Willey, a long-time friend of Steele, contacted Steele
and asked Steele to talk to Isikoff about the alleged encounter. 38 4

Willey told Isikoff that Steele would talk to him about Willey's en-
counter. 38 5 Isikoff telephoned Steele and requested directions to her
home.38 6 While Isikoff was on his way to Steele's home, Willey called
Steele and gave Steele a prepared story about the purported incident
between Willey and President Clinton.3 8 7

Willey's prepared story, according to Steele, was that after the al-
leged encounter occurred, Willey went to Steele's home and told Steele
that President Clinton had "groped" her and that she was upset and
humiliated about the incident.38 8 Willey assured Steele that the con-
versations with Isikoff would be "off the record," and Steele contended
that she agreed to tell Willey's prepared story to Isikoff because she
feared that Willey would be upset with her if she refused to do so. 3 89

Steele claimed she and Isikoff initially talked about Willey's en-
counter and how Isikoff would use the information he obtained from
Steele. 390 Steele further alleged she and Isikoff agreed Steele's state-
ments about Willey's alleged encounter would be "off the record."3 9 1

380. Steele, 130 F. Supp. 2d at 33-34.
381. Id. at 23, 25. Steele also alleged breach of contract, fraud, unjust enrichment,

negligent misrepresentation, breach of fiduciary duty, and intentional infliction of emo-
tional distress. Id.

382. Id. at 26.
383. Id. Willey was employed at the White House during President Clinton's first

term. Id. at 26 n.1.
384. Id. at 26.
385. Id.
386. Id.
387. Id. Isikoff arrived at Steele's home shortly after Steele gave him directions to

her home. Id.
388. Id.
389. Id.
390. Id.
391. Id. Steele averred she would have refused to talk to Isikoff if their conversa-

tions were not "off the record." Id.
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Both understood that "off the record" meant that Steele's statements
would be confidential and neither Isikoff nor Newsweek would publish
Steele's name. 39 2 In addition, Steele claimed Isikoff agreed to call
Steele before he printed a story about Willey's accusations. 3 93

Later, Isikoff contacted Steele when he was under pressure to
print the story.3 94 During that conversation, Steele and Isikoff, once
again, agreed that their conversation would be "off the record."3 9 5

Then, Steele told Isikoff that she had fabricated Willey's alleged en-
counter with President Clinton.39 6 Steele admitted that she had no
knowledge about the encounter and ended the conversation with an
understanding that Newsweek did not have a story to publish. 39 7

Within a few hours of their conversation, Isikoff informed Steele that
her statements about Willey's encounter would appear in a published
story.3 98 Newsweek published stories containing statements made by
Steele and identified Steele as the source of the statements. 3 99 In ad-
dition, Isikoff made several television appearances in connection with
Steele's statements and Willey's alleged encounter. 400

After Steele filed suit, Isikoff and Newsweek filed a motion to dis-
miss, arguing the promissory estoppel claim should be dismissed be-
cause Steele admitted lying to Isikoff and, accordingly, Steele should
be barred from recovering damages proximately caused by her own
conduct. 40 1 The United States District Court for the District of Co-
lumbia found for Isikoff and Newsweek and dismissed the suit, deter-
mining Virginia law did not recognize the theory of promissory
estoppel.40 2 Federal District Judge Colleen Kollar-Kotelly explained
Steele failed to state a claim upon which relief could be granted be-
cause Virginia law did not recognize promissory estoppel.40 3 The
court added even if promissory estoppel were recognized, it would fail
because of Steele's false statements.40 4 The court explained one who
seeks relief under equity principles must have acted in good faith.40 5

392. Id.
393. Id.
394. Id.
395. Id. at 27.
396. Id.
397. Id.
398. Id.
399. Id. Newsweek also issued a press release regarding information provided by

Steele. Id.
400. Id.
401. Id. at 27-28.
402. Id. at 23, 33.
403. Id. at 25, 33.
404. Id. at 33 n.9, 34.
405. Id. at 34 (quoting Synanon Found., Inc. v. Bernstein, 503 A.2d 1254, 1264 (D.C.

1986)).
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The court further noted Steele's lie, not the publication of Newsweek,
was the proximate cause of any harm she suffered. 40 6 Thus, the fed-
eral district court granted Isikoffs and Newsweek's motion to dismiss
the case.40 7

ANALYSIS

In Ventura v. Cincinnati Enquirer,40 8 George G. Ventura ("Ven-
tura") brought an action against the Cincinnati Enquirer ("Enquirer")
in the United States District Court for the Southern District of Ohio
for disclosing his identity as a confidential news source to a grand jury
investigating possible criminal activity by Michael Gallagher ("Gal-
lagher"), a former Enquirer news reporter, in obtaining information
for a news story on Chiquita. 40 9 Ventura alleged Enquirer promised
to protect his identity as a confidential news source in return for infor-
mation about Chiquita International Brands, Inc. ("Chiquita"), his for-
mer employer.4 10 Relying on Enquirer's promise of confidentiality,
Ventura, without authorization, accessed private voice mailboxes at
Chiquita and gave the codes to Cameron McWhirter ("McWhirter"), an
Enquirer reporter, who, in turn, gave them to Gallagher. 4 11 In his
suit against the Enquirer, Ventura maintained Enquirer breached its
promise of confidentiality by disclosing certain information to the
grand jury identifying Ventura as a news source. 4 12 Ventura's claim
against Enquirer included a cause of action based on the doctrine of
promissory estoppel.4 1 3 The federal district court granted summary
judgment in favor of the Enquirer.4 14 The United States Court of Ap-
peals for the Sixth Circuit determined statements or documentary evi-
dence given by a witness to a grand jury were absolutely privileged. 4 15

Accordingly, the court of appeals affirmed the summary judgment or-
der granted by the federal district court.4 1 6

In Ventura v. Cincinnati Enquirer, notwithstanding the failure of
the Sixth Circuit Court of Appeals to address the viability of Ventura's
promissory estoppel claim, the court of appeals correctly determined
Ventura could not recover from Enquirer based upon Enquirer's

406. Id.
407. Id. at 37-38.
408. 396 F.3d 784 (6th Cir. 2005).
409. Ventura v. Cincinnati Enquirer, 396 F.3d 784, 784, 787 (6th Cir. 2005).
410. Ventura, 396 F.3d at 787.
411. Ventura v. Cincinnati Enquirer, 246 F. Supp. 2d 876, 878 (S.D. Ohio 2003).
412. Ventura, 396 F.3d at 787.
413. Id.
414. Ventura, 246 F. Supp. 2d at 886.
415. Ventura, 396 F.3d at 791.
416. Id. at 793.
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breach of a reporter-source confidentiality agreement. 4 17 This Analy-
sis will show the court of appeals failed to recognize the development
of the law relating to reporter-source confidentiality agreements. 4 18

Additionally, this Analysis will demonstrate the court of appeals ig-
nored the significance of a promissory estoppel claim in the context of
a breach of a reporter-confidentiality agreement. 4 19 However, this
Analysis will also illustrate the court of appeals correctly determined
the absolute privilege and immunity doctrine applied to oral or writ-
ten statements given to a prosecutor or grand jury regarding informa-
tion about a crime. 420 Further, this Analysis will reveal the court of
appeals correctly recognized public policy precluded enforcement of an
agreement not to report crimes to law enforcement authorities.4 2 1 Fi-
nally, this Analysis will show the court of appeals correctly concluded
Ventura could not recover for injuries proximately caused by his own
criminal acts.

4 2 2

A. THE VENTURA COURT FAILED TO RECOGNIZE THE DEVELOPMENT

OF THE LAW APPLICABLE TO REPORTER-SOURCE CONFIDENTIALITY

AGREEMENTS

By failing to discuss Ventura's promissory estoppel claim, the
Ventura court did not take the opportunity to clarify the law regarding
reporter-source confidentiality agreements. 42 3 The Ventura court
failed to recognize a breach of contract claim is not generally recog-
nized in this context because the promises are viewed as moral com-
mitments. 424 Further, the Ventura court failed to recognize the
primary purpose behind the theory of promissory estoppel is to pro-
vide a remedy for a breach of a promise that otherwise would be unen-
forceable under traditional contract law.4 25 In addition, the Ventura
court failed to discuss the negative implications of a breach of these
promises - the source's financial and personal damages and the possi-

417. See infra notes 423-594 and accompanying text.
418. See infra notes 423-28 and accompanying text.
419. See infra notes 429-510 and accompanying text.
420. See infra notes 511-42 and accompanying text.
421. See infra notes 543-61 and accompanying text.
422. See infra notes 562-94 and accompanying text.
423. See infra notes 424-28 and accompanying text.
424. See generally Ventura, 396 F.3d at 784-93 (failing to mention a breach of a

reporter-source confidentiality agreement is not generally recognized as a contract).
Courts have found reporter-source confidentiality agreements do not create an enforcea-
ble contract. Timothy J. Fallon, Stop the Presses: Reporter-Source Confidentiality
Agreements and the Case for Enforcement, 33 B.C. L. REV. 599, 610-11 (1992).

425. See generally Ventura, 396 F.3d at 784-93 (failing to discuss the primary pur-
pose behind the theory of promissory estoppel). The principal theory behind a promis-
sory estoppel claim is to provide a remedy in a case when there is no enforceable
contract. 28 Am. JUR. 2D Estoppel and Waiver §57 (2000).
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bility of sources refusing to disclose information to reporters.4 26 Fi-
nally and most importantly, the Ventura court failed to recognize in
absence of the commission of an independent tort, a source's sole rem-
edy against the press for breaching a promise of confidentiality rests
on the theory of promissory estoppel.4 2 7 Accordingly, the Ventura
court failed to take this opportunity to explain the importance of a
promissory estoppel claim in this context and failed to apply the doc-
trine or explain why it did not apply to Ventura's case. 4 28

B. THE VENTURA COURT IGNORED THE IMPORTANCE OF A

PROMISSORY ESTOPPEL CLAIM IN THE CONTEXT OF A BREACH OF A

REPORTER-SOURCE CONFIDENTIALITY AGREEMENT

In addition to failing to recognize the development of the law ap-
plicable to reporter-source confidentiality agreements, the Sixth Cir-
cuit Court of Appeals ignored the significance of a promissory estoppel
claim based on the breach of a reporter-source confidentiality agree-
ment. 42 9 First, the court of appeals failed to discuss whether the First
Amendment barred a news source from bringing a promissory estop-
pel claim for a newspaper's breach of a reporter-source confidentiality
agreement. 4 30 Second, the court of appeals failed to discuss whether a
breach of a reporter-source confidentiality agreement was actionable
under the theory of promissory estoppel. 4 3 1 Finally, the court of ap-
peals further failed to discuss whether Ohio law recognized a claim
based on promissory estoppel. 43 2

1. The Ventura Court Failed to Address Whether the First
Amendment Precluded Ventura from Bringing a Promissory
Estoppel Claim Based on Enquirer's Breach of a Reporter-Source
Confidentiality Agreement

The Ventura court failed to address whether the First Amend-
ment prohibited Ventura, a confidential news source, from bringing an

426. See generally Ventura, 396 F.3d at 784-93 (lacking discussion about the adverse
impacts a source experiences as a result of a breach of a reporter-source confidentiality
agreement). A source suffers financial and personal damages due to a reporter's breach
of a reporter-source confidentiality agreement. Fallon, 33 B.C. L. REV. at 639.

427. See generally Ventura, 396 F.3d at 784-93 (failing to discuss promissory estop-
pel can be a source's sole remedy against the press when the press committed no other
tortious conduct). A source's only remedy against the press for breaching a promise of
confidentiality is a promissory estoppel claim when the press has not engaged in other
tortious conduct. Fallon, 33 B.C. L. REV. at 612-16.

428. See supra notes 423-27 and accompanying text.
429. See infra notes 430-510 and accompanying text.
430. See infra notes 433-60 and accompanying text.
431. See infra notes 461-83 and accompanying text.
432. See infra notes 484-510 and accompanying text.
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action against Enquirer for breach of its agreement not to disclose his
identity as a confidential news source.4 33 In Ventura, Enquirer prom-
ised not to divulge Ventura's identity as a confidential news source in
exchange for information regarding Chiquita's business practices. 4 34

The agreement between Enquirer and Ventura was an oral agreement
made by two reporters employed by the Enquirer, Gallagher and Mc-
Whirter, and Ventura. 43 5 Pursuant to the agreement, Ventura gave
McWhirter codes to gain access to various voice mailboxes at
Chiquita. 4 36 Subsequently, Enquirer produced, pursuant to a sub-
poena, a Post-it note that contained Ventura's telephone number and
the initials "GV."4 3 7 In discussing Ventura's claims based upon En-
quirer's breach of the reporter-source confidentiality agreement, the
Ventura court did not discuss the viability of Ventura's claim under
the First Amendment. 4 38 In fact, the Ventura court made no mention
of the First Amendment in reaching its decision.43 9 Instead, the Ven-
tura court only addressed the issues of absolute privilege and proxi-
mate cause.4 40

In Cohen v. Cowles Media Co.,441 the United States Supreme
Court stated a claim for promissory estoppel under state law for a
newspaper's breach of a confidentiality promise given to a news source
did not violate the freedom of press guarantee under the First Amend-
ment.44 2 In Cohen, Cohen, a confidential news source, met with re-
porters from three newspapers and one television station and
explained he would release information he had about a political candi-
date running for lieutenant governor in exchange for a promise of con-
fidentiality. 44 3 Based upon the reporters' promises of confidentiality,
Cohen gave each reporter copies of court records detailing two charges
that had been brought against the political candidate.44 4 Subse-
quently, two of the newspapers published articles about the charges
and identified Cohen as the source. 44 5 In examining Cohen's causes of
action against the newspapers, the Cohen Court determined a state

433. See infra notes 434-60 and accompanying text.
434. Ventura, 246 F. Supp. 2d at 878.
435. Id. at 877-78
436. Id. at 878.
437. Id.
438. See generally Ventura, 396 F.3d at 784-93 (lacking discussion of the validity of

Ventura's claim under the First Amendment).
439. See generally Ventura, 396 F.3d at 784-93 (lacking recognition of the First

Amendment with respect to Ventura's claim).
440. Ventura, 396 F.3d at 791.
441. 501 U.S. 663 (1991).
442. Cohen v. Cowles Media Co., 501 U.S. 663, 665 (1991).
443. Cohen v. Cowles Media Co., 445 N.W.2d 248, 252 (Minn. Ct. App. 1989).
444. Cohen, 445 N.W.2d at 252.
445. Cohen, 501 U.S. at 666.
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promissory estoppel claim involved state action for the purposes of the
Fourteenth Amendment because state courts would enforce the legal
obligations created by the state promissory estoppel claim.4 46 The Co-
hen Court further determined a law of general applicability did not
violate the First Amendment if its enforcement against the press had
only an incidental effect on the press's ability to obtain and report
news.4 47 The Cohen Court noted the doctrine of promissory estoppel
under state law applied generally to all citizens with equal force and
did not target the press for adverse treatment.4 48 The Cohen Court
also explained awards under the theory of promissory estoppel were
compensatory in nature and would not be considered punishment in
Cohen's case.4 4 9 Accordingly, the Cohen Court opined the source's
promissory estoppel claim against the press had at most an incidental
effect on the press's ability to acquire and report the news. 450 The
Cohen Court stated promissory estoppel applied to Cohen's case, did
not violate the First Amendment, and required the press to fulfill its
promise to the confidential news source.4 5 1

Similar to Cohen, in Ventura, the reporter promised to keep the
source's identity confidential in exchange for information the reporter
wanted for publication. 4 52 Additionally, similar to Cohen, in Ventura,
the agreement made between the reporter and confidential source was
an informal promise. 4 53 Furthermore, like in Cohen, in Ventura, the
reporter revealed the identity of the source.4 54 Therefore, the Ventura
court should have recognized the First Amendment did not preclude
Ventura's promissory estoppel claim based upon the press's breach of
a confidentiality agreement like the Cohen Court, under similar facts,

446. Id. at 668.
447. Id. at 669.
448. Id. at 670.
449. Id.
450. Id. at 669.
451. Id. at 670-71.
452. Compare Ventura, 246 F. Supp. 2d at 878 (stating Gallagher and McWhirter

promised to not divulge Ventura's identity as a confidential news source in return for
information about Chiquita for the Chiquita Story), with Cohen, 445 N.W.2d at 252
(stating all reporters promised to keep Cohen's identity as a news source confidential in
exchange for information about a political candidate).

453. Compare Ventura, 246 F. Supp. 2d at 877-78 (stating Ventura responded to
Enquirer's internet solicitation and contacted Enquirer, at which time the reporters
promised Ventura confidentiality), with Cohen, 445 N.W.2d at 252 (stating Cohen met
personally with the reporters and explained his proposal to them, at which time the
reporters promised Cohen confidentiality).

454. Compare Ventura, 246 F. Supp. 2d at 878-79 (mentioning Enquirer produced a
Post-it note containing Ventura's telephone number and the initials "GV" and Gallagher
disclosed numerous tapes and documents identifying Ventura as a confidential news
source), with Cohen, 501 U.S. at 666 (mentioning the Star Tribune and Pioneer Press
published an article about the charges brought against a political candidate, which
identified Cohen as the source who disclosed information about the charges).
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recognized the First Amendment did not preclude Cohen's promissory
estoppel claim based upon the press's breach of a confidentiality
agreement. 4 55 However, unlike the Cohen Court, the Ventura court
simply ignored the inapplicability of the First Amendment to Ven-
tura's promissory estoppel claim.4 56 Contrary to the Cohen Court, the
Ventura court did not discuss that the state doctrine of promissory
estoppel applied generally to all citizens equally and did not single out
the press for adverse treatment.4 5 7 Unlike the Cohen court, the Ven-
tura court failed to recognize that promissory estoppel required the
press to keep its promise to a confidential news source. 458 Accord-
ingly, the Ventura court ignored Ventura's promissory estoppel claim
and the inapplicability of the First Amendment to Ventura's claim. 45 9

By doing so, the Ventura court failed to recognize that the First
Amendment did not bar Ventura from bringing a promissory estoppel
claim based on Enquirer's breach of a reporter-source confidentiality
agreement.

46 0

2. The Ventura Court Failed to Address Whether a Reporter-Source
Confidentiality Agreement Was Enforceable Under the
Promissory Estoppel Theory

The Ventura court failed to address the viability of Ventura's
promissory estoppel claim based upon Enquirer's breach of a reporter-
source confidentiality agreement. 4 6 1 In Ventura, Enquirer promised
not to reveal Ventura's identity as a confidential news source in return

455. Compare Cohen, 501 U.S. at 665 (recognizing the inapplicability of the First
Amendment to Cohen's promissory estoppel claim based on the press's breach of a re-
porter-source confidentiality agreement), with Ventura, 396 F.3d at 784-93 (failing to
recognize the inapplicability of the First Amendment to Ventura's promissory estoppel
claim based on the press's breach of a reporter-source confidentiality agreement).

456. Compare Ventura, 396 F.3d at 784-93 (lacking discussion of the inapplicability
of the First Amendment to Ventura's promissory estoppel claim), with Cohen, 501 U.S.
at 665 (holding the First Amendment did not bar a promissory estoppel claim based on a
newspaper's breach of a confidentiality agreement), and Ruzicka, 939 F.2d at 581 (rec-
ognizing the United States Supreme Court held the First Amendment did not bar suits
against the press for promissory estoppel).

457. Compare Cohen, 501 U.S. at 669 (stating a generally applicable law did not
violate the First Amendment if its enforcement against the press had only a incidental
effect on the press's newsgathering and reporting abilities), with Ventura, 396 F.3d at
784-93 (failing to mention the state doctrine of promissory estoppel applied generally to
all citizens and did not negatively target the press).

458. Compare Cohen, 501 U.S. at 665, 671 (recognizing promissory estoppel applied
to situations in which a promise had been made and required the promisor to keep the
promise), with Ventura, 396 F.3d at 784-93 (lacking recognition that promissory estop-
pel required a reporter who promised confidentiality to keep that promise by not re-
vealing the identity of a news source).

459. See supra notes 433-58 and accompanying text.
460. See supra notes 433-59 and accompanying text.
461. See infra notes 462-83 and accompanying text.



CREIGHTON LAW REVIEW

for information about Chiquita. 46 2 Two Enquirer reporters, Gallagher
and McWhirter, agreed not to reveal Ventura's identity, and Ventura
provided McWhirter with codes to access Chiquita voice mailboxes.4 63

Thereafter, in accordance with a subpoena, Enquirer revealed a Post-
it note containing Ventura's telephone number and the initials
"GV."464 In addressing Ventura's claims based upon Enquirer's
breach of the reporter-source confidentiality agreement, the Ventura
court did not discuss the potential validity of Ventura's promissory es-
toppel claim.46 5 The Ventura court did not discuss, mention, or give
effect to the United States Supreme Court decision Cohen v. Cowles
Media Co.

4 6 6 In fact, the Ventura court ignored Ventura's promissory
estoppel claim in reaching its decision.4 67

In Ruzicka v. Conde Nast Publications, Inc.,468 the Court of Ap-
peals for the Eighth Circuit gave effect to the Cohen Court's holding
and found Ruzicka's suit against the press based on promissory estop-
pel under state law was not barred. 46 9 Specifically, the Ruzicka court
expanded the holding of the Cohen Court by finding a reporter-source
confidentiality agreement, lacking in specific detail as to its terms, did
not prevent its enforceability under the promissory estoppel theory.47 0

In Ruzicka, Ruzicka, a news source, agreed to talk with a magazine
reporter about her experience regarding therapist-patient abuse only
if she was not identified or identifiable in the article.4 7 1 The reporter
promised to keep the Ruzicka's identity confidential. 47 2 The pub-
lished article contained information that aided two readers in identify-
ing the source of the information-Ruzicka. 4 73 In discussing the
source's claims against the magazine and reporter, the Ruzicka court
affirmed the district court's grant of summary judgment on the con-
tract claim but determined a promissory estoppel claim was
actionable.

47 4

462. Ventura, 246 F. Supp. 2d at 877, 878.
463. Id. at 878.
464. Id.
465. See generally Ventura, 396 F.3d at 784-93 (lacking discussion of the validity of

Ventura's promissory estoppel claim).
466. See generally Ventura, 396 F.3d at 784-93 (lacking recognition of the Cohen

decision).
467. See generally Ventura, 396 F.3d at 784-93 (lacking discussion of Ventura's

promissory estoppel claim).
468. 999 F.2d 1319 (8th Cir. 1993).
469. Ruzicka v. Conde Nast Publ'ns, Inc., 999 F.2d 1319, 1320 (8th Cir. 1993).
470. Ruzicka, 999 F.2d at 1321, 1322.
471. Ruzicka v. Conde Nast Publ'ns, Inc., 733 F. Supp. 1289, 1291 (D. Minn. 1990).
472. Ruzicka v. Conde Nast Publ'ns, Inc., 939 F.2d 578, 579 (8th Cir. 1991).
473. Ruzicka, 733 F. Supp. at 1292.
474. Ruzicka, 999 F.2d at 1320.
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Similar to Ruzicka, in Ventura, the news source agreed to give the
reporter information if the reporter promised not to divulge the
source's identity.47 5 In addition, like in Ruzicka, in Ventura, the re-
porter informally promised to keep the source's identity confiden-
tial.47 6 Further, similar to Ruzicka, in Ventura, the reporter disclosed
the identity of the source.4 77 Therefore, the Ventura court should
have addressed Ventura's promissory estoppel claim based upon En-
quirer's breach of the reporter-source confidentiality agreement like
the Ruzicka court, under similar facts, addressed Ruzicka's promis-
sory estoppel claim based upon the reporter's breach of the reporter-
source confidentiality agreement. 478 However, dissimilar to the Ru-
zicka court, the Ventura court did not discuss, mention, or give effect
to Cohen, in which the Supreme Court held that a confidential news
source's suit against the press based on promissory estoppel under
state law was not prohibited by the First Amendment. 47 9 Contrary to
the Ruzicka court, the Ventura court ignored that a promissory estop-
pel claim in the context of reporter-source confidentiality agreements
was actionable. 48 0 Therefore, the Ventura court failed to recognize the
potential validity of a promissory estoppel claim.4 8 ' As a result, the
Sixth Circuit failed to discuss the impact the Cohen and Ruzicka cases
had on Ventura's ability to recover from Enquirer for breach of its re-

475. Compare Ruzicka, 733 F. Supp. at 1291 (stating Ruzicka agreed to give the
reporter information regarding her experience of therapist-patient abuse if the reporter
promised that Ruzicka would not be identifiable in the article), with Ventura, 246 F.
Supp. 2d at 877, 878 (stating Ventura agreed to give Gallagher and McWhirter informa-
tion regarding Chiquita's business practices if Gallagher and McWhirter promised not
to divulge Ventura's identity).

476. Compare Ruzicka, 939 F.2d at 579 (stating Ruzicka told the reporter that she
would be interviewed for the article if her identity was not revealed and the reporter
promised to conceal Ruzicka's identity), with Ventura, 246 F. Supp. 2d at 877-78 (stat-
ing Ventura contacted Enquirer, in response to a solicitation on the Internet, at which
time the reporters promised Ventura confidentiality).

477. Compare Ruzicka, 733 F. Supp. at 1292 (mentioning two of Ruzicka's former
therapists were able to identify her by the details contained in the article published by
Conde Nast), with Ventura, 248 F. Supp. 2d at 878-79 (mentioning Enquirer revealed a
Post-it note containing Ventura's telephone number and his initials and Gallagher pro-
vided numerous documents identifying Ventura).

478. Compare Ruzicka, 939 F.2d at 582 (addressing Ruzicka's promissory estoppel
claim relating to the reporter's breach of the confidentiality agreement), with Ventura,
396 F.3d at 784-93 (failing to address Ventura's promissory estoppel claim relating to
the reporters' breach of the confidentiality agreement).

479. Compare Ruzicka, 939 F.2d at 581, 582, 583 (recognizing the United States
Supreme Court holding in Cohen and applying the holding to the Ruzicka's claims),
with Ventura, 396 F.3d at 784-93 (failing to mention the precedent set by the United
States Supreme Court in Cohen).

480. Compare Ruzicka, 999 F.2d at 1320 (recognizing a promissory estoppel claim
was actionable for breach of a reporter-source confidentiality agreement), with Ventura,
396 F.3d at 784-93 (failing to recognize a promissory estoppel claim was actionable for
breach of a reporter-source confidentiality agreement).

481. See supra notes 461-80 and accompanying text.
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porter-source confidentiality agreement under the theory of promis-
sory estoppel. 48 2 Accordingly, the Sixth Circuit failed to take the
opportunity to expand or distinguish Cohen and Ruzicka based upon
the facts of Ventura.48 3

3. The Ventura Court Further Failed to Address Whether Ventura
Could Bring a Promissory Estoppel Claim Under Ohio Law

The Ventura court further failed to discuss whether a cause of ac-
tion based upon the theory of promissory estoppel was valid under
Ohio common law.48 4 In Ventura, the reporter orally promised Ven-
tura that he would keep Ventura's identity confidential in exchange
for information.48 5 Based upon this promise, Ventura provided the
reporter with information. 48 6 Subsequently, the newspaper and re-
porter revealed Ventura's identity by producing a Post-it note contain-
ing Ventura's initials and telephone number.48 7 In examining
Ventura's claims, the Ventura court failed to note Ohio law recognizes
a cause of action based upon promissory estoppel and did not discuss if
the elements of promissory estoppel were present.4 8 8 More specifi-
cally, the Ventura court failed to address whether the enforcement of
the promissory estoppel claim would facilitate rather than remedy an
injustice because enforcement of the promissory estoppel claim might
serve to tacitly approve Ventura's criminal conduct.48 9

In Mers v. Dispatch Printing Co.,490 the Supreme Court of Ohio
recognized a cause of action based upon the theory of promissory es-
toppel. 49 1 In Mers, the Dispatch Printing Company ("Dispatch") sus-
pended Mers from his job without pay until the criminal accusations
against him were "favorably resolved." 49 2 After Mers's criminal trial
resulted in a hung jury, the trial court dismissed the charges because
the alleged victim no longer wanted to pursue the charges. 49 3 Dis-
patch subsequently terminated Mers's employment, contrary to its

482. See supra notes 461-81 and accompanying text.
483. See supra notes 461-82 and accompanying text.
484. See infra notes 485-510 and accompanying text.
485. Ventura, 246 F. Supp. 2d at 877-78.
486. Id.
487. Id.
488. See generally Ventura, 396 F.3d at 784-93 (failing to discuss Ohio common law

recognized promissory estoppel and the elements of promissory estoppel may have been
present in Ventura's case).

489. See generally Ventura, 396 F.3d at 784-93 (failing to mention and discuss
whether enforcing the reporter-source confidentiality agreement would prevent
injustice).

490. 483 N.E.2d 150 (Ohio 1985).
491. Mers v. Dispatch Printing Co., 483 N.E.2d 150, 154 (Ohio 1985).
492. Mers, 483 N.E.2d at 152.
493. Id.
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oral promise.49 4 In addressing Mers's claims, the Mers court noted
the Restatement's definition of promissory estoppel mandated, "(a]
promise which the promisor should reasonably expect to induce action
or forbearance on the part of the promisee ... and which does induce
such action or forbearance is binding if injustice can be avoided only
by enforcement of the promise . . . . 495 The Mers court specifically
noted Ohio law recognized a promissory estoppel doctrine. 49 6 Apply-
ing this rule of law to Mers, the court held promissory estoppel applied
to oral at-will employment agreements in situations when an em-
ployer made a promise that it reasonably expected to induce action
and the promise did actually cause such action, if injustice could only
be avoided by enforcing the promise.49 7 The Mers court further ex-
plained the test in such cases was whether the employer should have
reasonably anticipated the employee to rely upon its promise and if so,
whether the employee relied on the promise to his or her detriment. 498

Similar to Mers, in Ventura, the basis of the controversy involved
an oral promise. 4 99 Additionally, similar to Mers, in Ventura, the indi-
vidual to whom the promise was made acted based upon the prom-
ise.50 0 Furthermore, like in Mers, in Ventura, the promise was not
kept.50 1 Therefore, the Ventura court should have discussed whether
Ventura could bring a promissory estoppel claim under Ohio law
based on the broken promise like the Mers court, under similar facts,
discussed Mers's promissory estoppel claim under Ohio law based on a
broken promise.50 2

However, unlike the Mers court's reasoning under similar facts,
the Ventura court failed to note Ohio law recognized promissory estop-

494. Id.
495. Id. at 154 (quoting Talley v. Teamsters, Chauffeurs, Warehousemen, and Help-

ers, Local No. 377, 357 N.E.2d 44 (Ohio 1976)).
496. Id. at 155.
497. Id.
498. Id.
499. Compare Mers, 483 N.E.2d at 152 (stating Dispatch made an oral employment-

at-will agreement with Mers), with Ventura, 246 F. Supp. 2d at 877-78 (stating Gal-
lagher and McWhirter promised Ventura confidentiality when Ventura contacted
them).

500. Compare Mers, 483 N.E.2d at 155 (stating whether the oral employment agree-
ment induced action on the part of Mers was a factual question for the jury to deter-
mine), with Ventura, 246 F. Supp. 2d at 878 (stating Ventura provided the reporters
with information after they promised him confidentiality).

501. Compare Mers, 483 N.E.2d at 152 (stating after the charges against Mers were
dismissed, Dispatch terminated Mers's employment despite its promise that Mers's sus-
pension of work would last until the charges against him were "favorably resolved"),
with Ventura, 246 F. Supp. 2d at 878 (stating Enquirer gave a Post-it note containing
the initials "GV" and Ventura's telephone number to the grand jury).

502. Compare Mers, 483 N.E.2d at 154 (discussing whether a promissory estoppel
claim was actionable under Ohio law), with Ventura, 396 F.3d at 784-93 (failing to dis-
cuss whether a promissory estoppel claim was actionable under Ohio law).
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pel and, therefore, the court denied Ventura a proper basis for recov-
ery.5 0 3 Further, unlike the Mers court, the Ventura court failed to
apply the elements of promissory estoppel to Ventura's case.50 4 Con-
trary to the Mers court, which noted the employer had made an oral
promise to Mers, the Ventura court failed to mention the reporter had
made an oral promise to Ventura.50 5 Unlike the Mers court, which
recognized the employer reasonably expected to induce action on the
part of the employee based upon the promise, the Ventura court failed
to mention the reporter reasonably expected to induce action on the
part of Ventura based upon the promise.50 6 Dissimilar to the Mers
court, which determined the employer's promise had, in fact, induced
action by Mers, the Ventura court failed to mention the reporter's
promise did induce Ventura to act.50 7 Unlike the Mers court, which
examined whether injustice could only be avoided by enforcing the em-
ployer's promise, the Ventura court failed to examine whether injus-
tice could only be avoided by enforcing the reporter's promise of
confidentiality that he made to Ventura. 50 8 Therefore, the Ventura
court failed to discuss and analyze Ventura's promissory estoppel
claim, which was recognized under Ohio law.50 9 By doing so, the
Sixth Circuit failed to clarify that under Ohio law, an individual could
recover under the theory of promissory estoppel under any circum-
stances, so long as all the requisite elements were met.5 10

503. Compare Mers, 483 N.E.2d at 154 (stating Ohio law recognized the promissory
estoppel doctrine), with Ventura, 396 F.3d at 784-93 (lacking discussion of Ohio promis-
sory estoppel law).

504. Compare Mers, 483 N.E.2d at 155 (applying Ohio's promissory estoppel doc-
trine to Mers's claim), with Ventura, 396 F.3d at 784-93 (failing to apply Ohio's promis-
sory estoppel doctrine to Ventura's claim).

505. Compare Mers, 483 N.E.2d at 155 (holding the promissory estoppel doctrine
was applicable to oral at-will employment agreements), with Ventura, 396 F.3d at 784-
93 (failing to note the oral promise between Ventura and the reporters was governed by
the promissory estoppel doctrine).

506. Compare Mers, 483 N.E.2d at 155 (holding the promissory estoppel doctrine
was applicable when the employer made promises that induced the employee to act),
with Ventura, 396 F.3d at 784-93 (failing to note the promissory estoppel doctrine ap-
plied to Ventura's case because the reporters reasonably expected to induce Ventura to
reveal information about Chiquita when they promised to keep Ventura's identity
confidential).

507. Compare Mers, 483 N.E.2d at 155 (holding the promissory estoppel doctrine
was applicable when the employee took action to his detriment based upon the em-
ployer's promise), with Ventura, 396 F.3d at 784-93 (failing to note the promissory es-
toppel doctrine applied to Ventura's case because Ventura did in fact act to his
detriment based upon the promise the reporters made to him).

508. Compare Mers, 483 N.E.2d at 155 (finding whether the employee relied on the
employer's promise to his detriment was a question of fact that should be decided by the
trier of fact), with Ventura, 396 F.3d at 784-93 (failing to discuss whether the only way
to prevent injustice was to enforce the reporters' promise of confidentiality to Ventura).

509. See supra notes 484-508 and accompanying text.
510. See supra notes 484-509 and accompanying text.
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C. THE VENTURA COURT CORRECTLY DETERMINED THE ABSOLUTE

PRIVILEGE AND IMMUNITY DOCTRINE APPLIED TO ORAL OR

WRITTEN STATEMENTS SUBMITTED TO A PROSECUTOR OR GRAND

JURY REGARDING THE REPORTING OF A CRIME

Notwithstanding the Ventura court's failure to discuss the viabil-
ity and essential elements of Ventura's promissory estoppel claim, the
Ventura court correctly found an absolute privilege applied to state-
ments submitted to a prosecutor for purposes of reporting a criminal
act and for statements made to a grand jury.511 In Ventura, the re-
porter divulged Ventura's identity as a confidential news source to the
prosecutor and grand jury pursuant to a subpoena.512 The Ventura
court characterized Ventura's promissory estoppel claim as "effec-
tively urging the court to enforce an agreement he reached with a co-
conspirator [Gallagher] to withhold evidence of [Ventura's] crimes." 513

The Ventura court added, "public policy precludes [Ventura] from en-
forcing any promise by Gallagher to conceal [Ventura's] criminal ac-
tivity."5 14 The Ventura court stated the oral and written evidence
supplied by Enquirer and by Gallagher leading to Ventura's indict-
ment was disclosed pursuant to a judicial proceeding. 515 As such, the
Ventura court determined the judicial proceeding absolute privilege
applied to both Gallagher's testimony and the written materials sub-
mitted to the grand jury.516 Accordingly, the Ventura court deter-
mined the reporting of criminal activities to a prosecutor was not
actionable by Ventura.517

Ohio case law significantly supports the Ventura court's analysis
because Ohio courts have long recognized an absolute privilege for
written or oral statements made during the course of judicial proceed-
ings. 5 18 In Erie County Farmers' Insurance Co. v. Crecelius,5 19 the
Supreme Court of Ohio determined a witness's statements made in a
pleading were absolutely privileged if relevant and material to the

511. See infra notes 512-42 and accompanying text.
512. Ventura, 396 F.3d at 788.
513. Id. at 791.
514. Id.
515. Id. The court further noted that the fact that Ventura was promised confiden-

tiality did not necessarily mean there would be no evidence of Ventura's identity. Id. at
791 n.2.

516. Id. at 791.
517. Id.
518. See generally Erie Farmers' Ins. Co. v. Crecelius, 171 N.E. 97 (Ohio 1930) (find-

ing libelous statements made in a pleading were absolutely privileged if relevant and
material to the lawsuit); Taplin-Rice-Clerkin Co. v. Hower, 177 N.E. 203 (Ohio 1931)
(finding testimony before a grand jury was privileged); and Elling v. Graves, 640 N.E.2d
1156 (Ohio Ct. App. 1994) (finding absolute immunity applied to testimony during a
judicial proceeding, even if knowingly inaccurate).

519. 171 N.E. 97 (Ohio 1930).
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subject matter of the lawsuit. 520 In Erie, Crecelius brought a libel suit
against his insurance company.5 21 Crecelius claimed a statement con-
tained in the company's answer in a former lawsuit regarding an in-
surance policy caused him mental pain and damage to his
reputation. 5 22 The Erie court determined the absolute privilege ap-
plied to statements made in judicial proceedings. 5 23 The Erie court
explained parties should be able to speak freely in judicial proceed-
ings, without fear of civil liability for slander or libel.5 24 The Erie
court further noted if absolute privilege did not apply to statements
published in a judicial proceeding, there would be many slander and
libel suits, which would discourage individuals from pursuing a legal
remedy and would negatively impact the administration of justice. 5 25

Also, in Taplin-Rice-Clerkin Co. v. Hower,5 26 the Supreme Court
of Ohio determined a witness's statements made before a grand jury
could not support a claim for malicious prosecution.5 27 In Taplin, the
Ohio Supreme Court, referring to its earlier decision in Erie, further
expanded the privilege doctrine by explaining pleadings and testi-
mony made during the course of judicial proceedings were privi-
leged. 52 8 Finding testimony before a grand jury was privileged, the
Taplin court determined there was no support for the malicious prose-
cution claims.5 2 9

Additionally, in Elling v. Graves,530 the Court of Appeals of Ohio
determined the absolute immunity doctrine applied to allegedly false
and fraudulent statements made by a witness during a court proceed-
ing.53 1 In Elling, Elling sued Graves, a psychologist, for fraudulently
reporting and testifying in Elling's divorce proceeding, which resulted
in his wife receiving custody of their children. 53 2 The Elling court
noted Ohio public policy precluded defamation or fraud claims arising
out of testimony offered by parties or witnesses during a judicial pro-
ceeding, even if the testimony was knowingly false.5 33 The Elling

520. Erie Farmers' Ins. Co. v. Crecelius, 171 N.E. 97, 98 (Ohio 1930).
521. Erie, 171 N.E. at 97.
522. Id.
523. Id. at 98.
524. Id.
525. Id.
526. 177 N.E. 203 (Ohio 1931).
527. Taplin-Rice-Clerkin Co. v. Hower, 177 N.E. 203, 204 (Ohio 1931).
528. Id. at 203-04.
529. Id. at 204.
530. 640 N.E.2d 1156 (Ohio Ct. App. 1994).
531. Elling v. Graves, 640 N.E.2d 1156, 1159 (Ohio Ct. App. 1994)
532. Elling, 640 N.E.2d at 1157.
533. Id. at 1159.
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court explained unrestricted speech was vital to determining the truth
and achieving justice in any judicial proceeding. 53 4

Similar to Erie, Taplin, and Elling, in Ventura, the oral or written
statements were disclosed pursuant to judicial proceedings. 53 5 Fur-
ther, similar to Erie, Taplin, and Elling, in Ventura, the claim was
based on the information revealed during a judicial proceeding. 5 36 Ac-
cordingly, the Ventura court correctly concluded that the statements
disclosed during the judicial proceeding were protected by the abso-
lute privilege doctrine because the Erie, Taplin, and Elling courts con-
cluded, under similar facts, that statements disclosed during judicial
proceedings were protected by the absolute privilege. 53 7

Like the Erie, Taplin, and Elling courts, the Ventura court recog-
nized public policy precluded the use of written statements and testi-
mony produced during the course of judicial proceedings, including
grand jury proceedings, as a basis for civil liability.5 38 Although Erie,
Taplin, and Elling were tort causes of action and Ventura was a con-
tract claim based on the doctrine of promissory estoppel, the Ventura
court likewise recognized absolute privilege in judicial proceedings. 53 9

534. Id.
535. Compare Ventura, 396 F.3d at 788 (stating the statements and written evi-

dence at issue were provided to a prosecutor and grand jury pursuant to a subpoena),
with Erie, 171 N.E. at 98 (stating the statements at issue were contained in a judicial
pleading), Taplin, 177 N.E. at 204 (stating the statements at issue were made before a
grand jury), and Elling, 640 N.E.2d at 1159 (stating the statements at issue were made
during a divorce proceeding).

536. Compare Ventura, 396 F.3d at 791 (stating Ventura's claims were based on
Enquirer revealing Ventura's identity to a prosecutor and grand jury pursuant to a sub-
poena), with Erie, 171 N.E. at 97 (stating Crecelius's libel claim was based on state-
ments contained in an answer), Taplin, 177 N.E. at 203 (stating Hower's malicious
prosecution claim was based on statements made before a grand jury), and Elling, 640
N.E.2d at 1159 (stating Elling's defamation and fraud claims were based on statements
made during his divorce proceeding).

537. Compare Ventura, 396 F.3d at 791 (stating absolute privilege applied to oral
testimony and written statements before a grand jury), with Erie, 171 N.E. at 98 (stat-
ing the absolute privilege applied to statements in a judicial pleading), Taplin, 177 N.E.
at 204 (stating privilege applied to oral testimony before the grand jury), and Elling,
640 N.E.2d at 1159 (stating absolute immunity applied to oral testimony given at trial).

538. Compare Ventura, 396 F.3d at 791 (determining public policy precluded liabil-
ity based upon oral and written evidence provided to a prosecutor and grand jury be-
cause it would allow coconspirators to conceal a crime), with Erie, 171 N.E. at 98
(determining public policy precluded liability based upon statements contained in a ju-
dicial pleading because it encouraged individuals to speak freely), Taplin, 177 N.E. at
203-04 (determining public policy precluded liability based upon oral statements made
before a grand jury because it allowed for uninhibited speech), and Elling, 640 N.E.2d
at 1159 (determining public policy precluded liability based upon oral statements made
during a divorce proceeding because it was important to ascertaining the truth and
achieving justice).

539. Compare Ventura, 396 F.3d at 791 (noting the reporting of a crime to a prosecu-
tor warranted application of absolute privilege), with Erie, 171 N.E. at 98 (noting abso-
lute privilege applied to statements published in ajudicial proceeding), Taplin, 177 N.E.
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Thus, similar to the Erie, Taplin, and Elling courts, the Ventura court
determined absolute privilege applied to written and oral statements
made during the course of judicial proceedings. 540 Furthermore, like
the Erie, Taplin, and Elling courts determined under similar facts, the
Ventura court recognized Ohio law extended the absolute privilege to
all statements, oral or written, made during criminal investigative
and court related proceedings. 54 1 Accordingly, because the evidence
revealed by Enquirer and Gallagher leading to Ventura's arrest was
made pursuant to a grand jury subpoena, the Ventura court correctly
determined the disclosures were absolutely privileged under Ohio law
because they were made during a judicial proceeding and could not
serve as a basis for Ventura's promissory estoppel claim. 54 2

D. THE VENTURA COURT CORRECTLY RECOGNIZED OHIO PUBLIC

POLICY PROHIBITED ENFORCEMENT OF AGREEMENTS TO NOT

REPORT CRIMINAL ACTIVITIES TO LAw ENFORCEMENT

AUTHORITIES

The Ventura court also properly recognized Ohio public policy pro-
hibited upholding agreements to not reveal criminal activities to law
enforcement authorities. 5 43 In Ventura, the reporter agreed not to re-
veal Ventura's identity in exchange for information. 54 4 Ventura pro-
vided the reporter with voice mail codes, and the reporter illegally
entered into Chiquita's voice mail system to obtain information.5 4 5

Pursuant to a grand jury subpoena, Enquirer produced materials
identifying Ventura. 54 6 The Ventura court noted public policy barred
Enquirer from keeping Ventura's criminal activities from law enforce-

at 204 (finding privilege applied to testimony given before a grand jury), and Elling, 640
N.E.2d at 1159 (noting absolute immunity applied to false trial testimony).

540. Compare Ventura, 396 F.3d at 791 (recognizing absolute privilege applied to
reporting of a crime because it was part of a judicial proceeding), with Erie, 171 N.E. at
98 (recognizing absolute privilege applied to written matter in judicial proceedings),
Taplin, 177 N.E. at 204 (recognizing privilege applied to testimony before a grand jury),
and Elling, 640 N.E.2d at 1159 (recognizing absolute immunity applied to judicial pro-
ceedings and, therefore, applied to testimony given at trial).

541. Compare Ventura, 396 F.3d at 791 (explaining absolute privilege applied to re-
porting of a crime to a prosecutor because it was a step in a judicial proceeding), with
Erie, 171 N.E. at 98 (explaining absolute privilege applied to writings related to a judi-
cial proceeding), Taplin, 177 N.E. at 204 (explaining privilege applied to grand jury
testimony), and Elling, 640 N.E.2d at 1159 (explaining absolute immunity applied to
reports used and testimony given during a judicial proceeding).

542. See supra notes 511-41 and accompanying text.
543. See infra notes 544-61 and accompanying text.
544. Ventura, 246 F. Supp. 2d at 878.
545. Id.
546. Id.
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ment authorities.5 4 7 In addition, the Ventura court stated Ohio public
policy prohibited enforcement of agreements to conceal a crime. 548

In M.J. DiCorpo, Inc. v. Sweeney,5 49 the Supreme Court of Ohio
stated absolute privilege for statements made during the course of ju-
dicial proceedings extended to reporting criminal conduct to a prosecu-
tor.5 50 In DiCorpo, an owner of a professional consulting firm brought
a defamation action against a law firm regarding statements alleging
embezzlement contained in an affidavit submitted to a prosecutor by
an attorney of the law firm.5 5 1 The DiCorpo court reasoned the filing
of an affidavit with a prosecutor was a step in a judicial proceeding
and, therefore, was entitled to protection under absolute privilege be-
cause it may lead to the investigation and prosecution of a crime.5 52

The DiCorpo court further reasoned application of absolute privilege
to such situations would "encourage the reporting of criminal activity
by removing any threat of reprisal in the form of civil liability" and,
consequently, would "aid in the proper investigation of criminal activ-
ity and the prosecution of those responsible for the crime."5 53 Accord-
ingly, the DiCorpo court concluded absolute privilege for statements
made during a judicial proceeding applied to an affidavit or statement
submitted to a prosecutor regarding criminal acts, even if the affidavit
or statement contained defamatory comments. 5 54

Similar to DiCorpo, which involved embezzlement, Ventura also
involved criminal activity-illegally accessing voice mailboxes. 5 55

Also similar to DiCorpo, in Ventura, the cause of action was based
upon the reporting of criminal activity to law enforcement authori-
ties.55 6 Therefore, the Ventura court correctly relied on DiCorpo.5 57

The Ventura court followed the DiCorpo court in recognizing public

547. Ventura, 396 F.3d at 791.
548. Id.
549. 634 N.E.2d 203 (Ohio 1994).
550. M.J. DiCorpo, Inc. v. Sweeney, 634 N.E.2d 203, 209 (Ohio 1994).
551. DiCorpo, 634 N.E.2d at 203, 204, 206.
552. Id. at 209.
553. Id.
554. Id. at 207, 210.
555. Compare DiCorpo, 634 N.E.2d at 206 (noting the statements contained in the

affidavit alleged embezzlement), with Ventura, 246 F. Supp. 2d at 879 (noting the writ-
ten documents given to the prosecutor and grand jury indicated unauthorized access to
Chiquita's voice mail system).

556. Compare DiCorpo, 634 N.E.2d at 206 (stating one of the causes of action was
based on Sweeney submitting an affidavit to a prosecutor regarding DiCorpo's involve-
ment in Michael V. Kelley's embezzlement), with Ventura, 396 F.3d at 787, 791 (stating
one of the causes of action was based on Enquirer and Gallagher submitting Ventura-
identifying information to a prosecutor and grand jury pursuant to a subpoena).

557. Compare DiCorpo, 634 N.E.2d at 206 (discussing the consequences of the ille-
gal activity of embezzlement), with Ventura, 396 F.3d at 791 (discussing the conse-
quences of the illegal activity of unauthorized entry in voice mailboxes).
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policy supported the extension of absolute privilege in situations in-
volving the reporting of a crime.5 5s Similar to the DiCorpo court, the
Ventura court explained applying absolute privilege in such a context
would encourage the reporting of criminal activity by removing the
threat of civil liability for reporting of a crime.55 9 Additionally, like
the DiCorpo court concluded under similar facts, the Ventura court
noted reporting criminal conduct to a prosecutor was not actionable
under Ohio law.5 60 Therefore, the Ventura court correctly dismissed
Ventura's promissory estoppel claim based on the factually similar
DiCorpo decision. 5 6 '

E. THE VENTURA COURT CORRECTLY DETERMINED VENTURA COULD

NOT RECOVER FOR DAMAGES PROXIMATELY CAUSED BY

His OwN CRIMINAL ACTS

The Ventura court correctly determined Ventura could not recover
for damages proximately caused by his own wrongful acts. 56 2 In Ven-
tura, Ventura obtained and gave the reporter codes to gain access to
Chiquita's voice mail system.56 3 Based upon the evidence received
from Chiquita, Enquirer, and the reporters, Ventura was charged
with unlawful entry into the Chiquita voice mail system.5 64 Ulti-
mately, Ventura pleaded no contest to misdemeanor charges related to
his unauthorized access into the Chiquita voice mail system. 5 65 As a
result, Ventura was also suspended from the practice of law. 56 6 The
Ventura court noted Ventura's conviction was a result of his voluntary
plea of no contest to the charges of attempting to illegally access the
Chiquita voice mail system.5 67 Accordingly, the Ventura court deter-
mined Ventura could not recover damages based on his own criminal
acts.

568

558. Ventura, 396 F.3d at 791 (citing DiCorpo, 634 N.E.2d at 209).
559. Compare DiCorpo, 634 N.E.2d at 209 (stating public policy encouraged elimina-

tion of potential civil liability in circumstances related to the reporting of a crime be-
cause it may lead to investigation and prosecution of those involved in the crime), with
Ventura, 396 F.3d at 791 (stating public policy supported eliminating the threat of civil
liability for reporting a crime to authorities because it encouraged the reporting of crim-
inal activity and aided in criminal investigations).

560. Compare DiCorpo, 634 N.E.2d at 209, 210 (affirming the court of appeals' grant
of summary judgment in favor of Sweeney), with Ventura, 396 F.3d at 793 (affirming
the district court's grant of summary judgment in favor of Enquirer).

561. See supra notes 543-60 and accompanying text.
562. See infra notes 563-94 and accompanying text.
563. Ventura, 396 F.3d at 787.
564. Id. at 788.
565. Id.
566. Id.
567. Id. at 791.
568. Id.
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In Food Lion, Inc. v. Capital Cities/ABC,569 the United States
District Court for the Middle District of North Carolina found the
plaintiffs practices, not the news reporters' secretively recording and
publishing the food handling practices of the supermarket chain, were
the proximate cause of the supermarket's damages and, therefore, the
supermarket could not recover damages. 5 70 In Food Lion, two report-
ers applied for jobs with a supermarket chain but failed to notify the
supermarket they were reporters employed by a news station. 57 1

While working, the reporters used hidden cameras and microphones
to record unsanitary meat-handling procedures used by the supermar-
ket chain.5 72 Subsequently, the reporters broadcasted parts of the
videotape on national television. 5 73 The Food Lion court determined
neither the reporters nor the television station proximately caused
Food Lion's damages.5 7 4 The Food Lion court reasoned although Food
Lion experienced losses after the publication of its unsanitary meat-
handling practices, those losses were caused by a decrease in con-
sumer confidence in the supermarket chain.5 75 The Food Lion court
stated the broadcast was a way for the public to learn about the meat-
handling practices of the supermarket chain.5 76 The Food Lion court
determined the supermarket chain, not the reporters or the broadcast,
caused its own damages by its unsanitary meat-handling practices.5 7 7

Accordingly, the Food Lion court determined the supermarket chain
could not recover damages caused by its own actions. 578

Also, in Steele v. Isikoff,5 79 the United States District Court for
the District of Columbia stated a confidential news source proximately
caused her own harm and, accordingly, she was not entitled to recover
damages. 58 0 In Steele, the reporter promised the confidential news
source that their conversation would be "off the record."58 1 Based on
this promise, the confidential news source gave false statements to the
news reporter. 58 2 Later, the news source recanted her false story but

569. 964 F. Supp. 956 (M.D.N.C. 1997).
570. Food Lion, Inc. v. Capital Cities/ABC, 964 F. Supp. 956, 958, 963 (M.D.N.C.

1997).-
571. Food Lion, Inc. v. Capital Cities/ABC, 194 F.3d 505, 510 (4th Cir. 1999).
572. Food Lion, 194 F.3d at 510, 511.
573. Id. at 511.
574. Food Lion, 964 F. Supp. at 962-63.
575. Id. at 963.
576. Id.
577. Id,
578. Id. at 958, 963.
579. 130 F. Supp. 2d 23 (D.D.C. 2000).
580. Steele v. Isikoff, 130 F. Supp. 2d 23, 33-34, 35 (D.D.C. 2000).
581. Steele, 130 F. Supp. 2d at 26.
582. Id. at 27.
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the press published her allegations anyway.58 3 Based on her false al-
legations, the Steele court rejected Steele's claim that she suffered in-
juries as a result of the news reporter's breach of his promise of
confidentiality, finding the news source proximately caused her own
harm. 58 4 The Steele court explained Steele's false statements prohib-
ited the recovery of any equitable relief under the theory of promissory
estoppel. 58 5 The Steele court further explained an individual that
seeks relief under the principles of equity must have acted in good
faith.58 6 Accordingly, the Steele court concluded the news source's
fabrication, not the publication of such fabrication, was the proximate
cause of any harm suffered by the news source.58 7

Similar to the plaintiffs in Food Lion and Steele, in Ventura, Ven-
tura acted in a dishonest manner, which later became apparent to
news reporters and the public. 58 8 Additionally, similar to the plain-
tiffs in Food Lion and Steele, in Ventura, Ventura experienced losses
due to his deceptive actions. 58 9 Like the Food Lion and Steele courts,
under similar facts, the court in Ventura correctly discussed proxi-
mate cause with respect to Ventura's claim. 5 90 Furthermore, like the
Food Lion and Steele courts, the Ventura court examined the news
source's actions and the reporters' actions to determine which caused
the source's damages. 59 1 Like the Food Lion and Steele courts, the
Ventura court noted the source's actions, not the reporters, caused the
damages. 59 2 As such, similar to the Food Lion and Steele courts,

583. Id.
584. Id. at 25, 34.
585. Id. at 33 n.9.
586. Id. at 34.
587. Id. at 35.
588. Compare Ventura, 396 F.3d at 791 (stating Ventura's conviction was the result

of a voluntary plea and Ventura's own criminal acts caused his injuries), with Food
Lion, 964 F. Supp. at 962-63 (stating the meat handling procedures of the supermarket
chain caused its injuries), and Steele, 130 F. Supp. 2d at 35 (stating Steele's lie to the
reporter caused her injuries).

589. Compare Ventura, 396 F.3d at 788 (stating Ventura was convicted of a misde-
meanor and was suspended form the practice of law), with Food Lion, 964 F. Supp. at
963 (stating Food Lion experienced loss in consumer confidence and, thus, in profits),
and Steele, 130 F. Supp. 2d at 27 (stating Steele experienced the effect of a damaged
reputation).

590. Compare Ventura, 396 F.3d at 791 (discussing proximate cause with respect to
Ventura's claim), with Food Lion, 964 F. Supp. at 960, 962-63 (discussing proximate
cause with respect to Food Lion's claim), and Steele, 130 F. Supp. 2d at 35 (discussing
proximate cause with respect to Steele's claim).

591. Compare Ventura, 396 F.3d at 789 (examining Ventura's actions and En-
quirer's actions to determine what caused Ventura's injuries), with Food Lion, 964 F.
Supp. at 962-63 (examining Food Lion's actions and the reporters' actions to determine
what caused Food Lion's injuries), and Steele, 130 F. Supp. 2d at 34, 35 (examining
Steele's actions and the reporter's actions to determine what caused Steele's harm).

592. Compare Ventura, 396 F.3d at 791 (determining Ventura's own actions were
the cause of his harm), with Food Lion, 964 F. Supp. at 962-63 (determining the food
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under comparable facts, the Ventura court correctly determined the
news source was not entitled to relief.5 93 Therefore, the Ventura court
properly decided Ventura could not recover for damages resulting
from his own uncontested criminal acts.59 4

CONCLUSION

In Ventura v. Cincinnati Enquirer,5 95 the United States Court of
Appeals for the Sixth Circuit determined Ventura, a confidential news
source, could not recover under the theory of promissory estoppel
based on Enquirer's alleged breach of its reporter-source confidential-
ity agreement. 5 96 The court determined Ohio law granted absolute
privilege from civil liability for information given to the prosecutor
and grand jury.59 7 The court also determined public policy precluded
enforcement of agreements to withhold information regarding crimi-
nal activity.5 98 The court then determined Ventura's own actions, not
Enquirer's actions, caused his criminal indictment and conviction. 5 99

In Ventura, despite the failure of the Sixth Circuit Court of Ap-
peals to address whether Ventura could bring a promissory estoppel
claim, the court of appeals correctly decided Ventura could not recover
damages based on Enquirer's breach of a reporter-source confidential-
ity agreement. 60 0 The court of appeals failed to discuss promissory
estoppel in the context of reporter-source confidentiality agree-
ments.6 0 1 The court of appeals (1) failed to recognize the evolving law
applicable to reporter-source confidentiality agreements and (2) ig-
nored the significance of a promissory estoppel claim based on a
breach of a reporter-source confidentiality agreement. 60 2 However,
the court of appeals correctly determined Ventura could not recover
damages for Enquirer's breach of a reporter-source confidentiality

handling procedures of Food Lion, not the secret recording and subsequent publication,
proximately caused Food Lion's injuries), and Steele, 130 F. Supp. 2d at 34, 35 (deter-
mining Steele's lie to the reporter, not the publication of the lie, was the proximate
cause of any harm suffered by Steele).

593. Compare Ventura, 396 F.3d at 791 (explaining Ventura could not recover dam-
ages caused by his own criminal acts), with Food Lion, 964 F. Supp. at 958, 962-63
(explaining Food Lion could not recover publication damages caused by its own unsani-
tary meat handling practices), and Steele, 130 F. Supp. 2d at 34 (explaining Steele's lie
precluded her from obtaining an equitable remedy).

594. See supra notes 562-93 and accompanying text.
595. 396 F.3d 784 (6th Cir. 2005).
596. Ventura v. Cincinnati Enquirer, 396 F.3d 784, 784, 787 (6th Cir. 2005).
597. Ventura, 396 F.3d at 791 (quoting M.J. DiCorpo, Inc. v. Sweeney, 634 N.E.2d

203, 209-10 (Ohio 1994)).
598. Id.
599. Id.
600. See supra notes 423-594 and accompanying text.
601. See supra notes 423-510 and accompanying text.
602. See supra notes 423-510 and accompanying text.
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agreement.60 3 The court of appeals (1) correctly determined the abso-
lute privilege and immunity doctrine applied to oral or written state-
ments provided to a prosecutor or grand jury regarding a crime, (2)
correctly recognized Ohio public policy precluded enforcement of
agreements to conceal criminal activities, and (3) correctly determined
Ventura was barred from recovering damages proximately caused by
his own criminal acts. 60 4

The Ventura decision demonstrates the difficulties that arise
when a news source brings an action against a member of the media
for a breach of a confidentiality agreement. However, the Ventura de-
cision added to the already apparent confusion in the law relating to
these situations. Although it is a new area of law, courts need to clar-
ify their positions regarding the impact the United States Constitu-
tion and state law have on the enforceability of reporter-source
confidentiality agreements. By failing to discuss the applicability of
the United States Supreme Court's Cohen decision to Ventura's case,
the Ventura court did not contribute to the debate or the law regard-
ing reporters and their confidential sources.

The Ventura case presented the Sixth Circuit with an opportunity
to set a precedent that a source who unlawfully obtained information
could not bring a promissory estoppel cause of action against a news
reporter based upon a breach of a promise of confidentiality. By
neglecting to do so, the Sixth Circuit failed to clarify an important con-
cept in this newly evolving area of law. The Sixth Circuit should have
taken a position on the promissory estoppel claim, thereby providing
confidential sources and news reporters with a clear principle of law to
be aware of and to abide by when investigating a story.

Kelsey A. Evans - '07

603. See supra notes 511-94 and accompanying text.
604. See supra notes 511-94 and accompanying text.
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