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"'Jurisdiction'. . . is a verbal coat of too many colors."' - Justice
Felix Frankfurter

I. INTRODUCTION

Deadlines and time limits2 are woven into every stage of litiga-
tion. They begin a lawsuit, move it forward, and eventually, bring it
to a close. Some deadlines are flexible and can be extended simply by
an agreement of the parties or permission of the court. Yet other
deadlines are different. They mark the beginning or ending of signifi-
cant parts of litigation. Because of that, the law has long recognized
that the goals of finality and evenhandedness do not allow these time
limits to be extended by the parties or overlooked by the court. Judges
and lawyers from the mid-nineteenth century to the early twenty-first
century have called these deadlines "jurisdictional." A classic example
is the time to appeal. In 1982, the United States Supreme Court cap-
sulated what had been common knowledge for generations of judges
and lawyers: "It is well settled that the requirement of a timely notice

1. United States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 39 (1952) (Frank-
furter, J., dissenting).

2. The terms "deadlines" and "time limits" are used interchangeably throughout
this Article just as courts use them when addressing these issues.
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of appeal is 'mandatory and jurisdictional."' 3 And as recently as 2003,
the Supreme Court stated unequivocally that it was "accepted fact
that some time limits are jurisdictional .... ,,4

But this precedent may no longer be "well-settled" and "accepted
fact" as a result of two recent decisions by the Supreme Court. In
2004, the Court held in Kontrick v. Ryan5 that the time period in the
Federal Rules of Bankruptcy Procedure for objecting to a discharge in
bankruptcy was not "jurisdictional," as a majority of lower courts had
held. 6 Yet to reach that conclusion, the Court went beyond the
bankruptcy rules and stated that the term "jurisdictional" should not
be used to describe deadlines. 7 Rather, it noted that the term should
be confined only to "subject matter jurisdiction" or "personal
jurisdiction."s

Courts responded to Kontrick in different ways. Some continued
to describe deadlines as "jurisdictional" without mentioning Kontrick.
Others recognized that Kontrick may have fundamentally altered the
concept of jurisdictional deadlines, yet were unwilling to apply it with-
out further guidance from the Supreme Court.

In 2005, the Court picked up where it left off in Kontrick and de-
cided Eberhart v. United States.9 In Eberhart, the Court considered
the seven-day period to request a new trial under the Federal Rules of
Criminal Procedure. Historically, lower federal courts had uniformly
held that this time limit was jurisdictional. But in Eberhart, the
Court expanded the rationale of Kontrick and concluded that this
deadline was not jurisdictional and could be "forfeited" if the govern-
ment failed to object promptly to an untimely motion. 10 At the same
time, the Court recognized that its own "imprecision" in using the
term "jurisdictional" had caused confusion over the years. 1 Thus,
with Kontrick and Eberhart, the Court cast a cloud of uncertainty over
something as fundamental as how the law treats deadlines.

This Article first traces the history of jurisdictional deadlines,
from the mid-nineteenth century to the early twenty-first century.
This long history shows a deeply embedded line of authority holding
that certain time limits are "jurisdictional" or sometimes "jurisdic-
tional in nature." Reference to a deadline as jurisdictional has always

3. Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 61 (1982).
4. Barnhart v. Peabody Coal Co., 537 U.S. 149, 159 n.6 (2003).
5. 540 U.S. 443 (2004).
6. Kontrick v. Ryan, 540 U.S. 443, 447 (2004).
7. Kontrick, 540 U.S. at 454-55.
8. Id. at 455.
9. 546 U.S. 12 (2005) (per curiam), cert. denied, 127 S. Ct. 228 (2006).

10. Eberhart v. United States, 546 U.S. 12, 20-21 (2005) (per curiam), cert. denied,
127 S. Ct. 228 (2006).

11. Eberhart, 546 U.S. at 20.
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had a special meaning that has been commonly understood among
bench and bar. A jurisdictional deadline could not be modified, either
by the parties' actions or inactions, and once a jurisdictional deadline
expired, a court lost the "power" to extend or overlook it. In fact,
courts have raised such deadlines sua sponte at any time, even after a
hearing on the merits. Over the past century and a half, in the federal
system alone, many thousands of decisions have described deadlines
of all types as "jurisdictional" or "jurisdictional in nature" with this
commonly understood meaning.

After recounting the history of jurisdictional deadlines, this Arti-
cle examines how the Kontrick and Eberhart decisions have affected
this entire body of law. First, doing away with jurisdictional deadlines
altogether would be a sea change in the law at every level. Indeed, it
would mean the overruling of thousands of decisions that judges and
lawyers have taken for granted and relied upon. But there are good
reasons not to rush to this conclusion. Basic principles of stare decisis
require that change of such a dramatic nature be made not by implica-
tion, but explicitly and on a case-by-case basis, and only after weigh-
ing the reasons for overturning settled precedent. In fact, in Eberhart
itself, the Court stated the court of appeals had followed a "prudent
course" by holding the deadline was jurisdictional based on the Court's
own repeated and unambiguous precedent describing it as such. 12

Moreover, for over a century and a half, Congress has not intervened
to alter authority that unmistakably deems some deadlines as "juris-
dictional" and thus has tacitly endorsed it. And therefore, if that were
to be changed, it would be for Congress and not the Court to do so. In
sum, because jurisdictional deadlines have for generations been
deeply rooted in all levels of the law, it is premature to conclude that
they no longer exist anywhere. But all the same, after Kontrick and
Eberhart, what was once settled has become, in the words of the Court
of Appeals for the Tenth Circuit, a "muddled area."13

While the future of jurisdictional deadlines remains generally un-
certain, in Kontrick and Eberhart, the Court held that certain dead-
lines once considered jurisdictional should now be called "claim-
processing rules."1 4 Yet claim-processing rules are not simply another
name for non-jurisdictional deadlines; they are something entirely dif-
ferent. Non-jurisdictional rules could always be waived by the parties;
claim-processing rules cannot. In Kontrick, the Court drew a distinc-
tion between "waiver" and "forfeiture." Before Kontrick, the distinc-
tion between waiver and forfeiture was generally limited to criminal

12. Id. at 21.
13. Huerta v. Gonzales, 443 F.3d 753, 756 (10th Cir. 2006).
14. See infra notes 169 and 215 and accompanying text.
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appeals. In criminal appeals, if a claim was "waived," that is, inten-
tionally relinquished, it could not be reviewed. But if it was uninten-
tionally "forfeited," it could still be evaluated for "plain error."15 In
Kontrick, the Court applied this distinction for the first time to the
realm of deadlines and stated that claim-processing rules could not be
waived, but could be forfeited. 1 6 In doing so, the Court created dead-
lines that were entirely different from familiar non-jurisdictional time
limits, which make no such distinction and could always be waived.

This Article examines the problems created by this new species of
deadlines. In particular, claim-processing rules allow parties to do by
the back door-that is, overlook a deadline by their silence-what
they could not do by express stipulation. Allowing parties to modify
deadlines indirectly when they could not do so directly is difficult to
justify, particularly for rules founded on the policies of finality and
evenhandedness.

Replacing jurisdictional deadlines with claim-processing rules
also poses another problem: courts can no longer raise untimely filings
on their own. For if a claim-processing rule may be forfeited by the
silence of a party, then it also follows that a court no longer has the
ability-let alone what has been described as a "duty"-to raise an
untimely filing as a matter of its jurisdiction. 17 Thus, a reviewing
court may be required to decide an appeal weeks, months, or even
years after the deadline for a notice of appeal has passed because none
of the parties has raised it. As a result, courts will have lost control
over their dockets, which historically has been unquestioned.

Criticism of jurisdictional time limits is nothing new. From the
earliest days, courts -have recognized that such deadlines are "techni-
cal" in that they do not decide a case on the merits. In fact, such dead-
lines may be raised at any time and may even undo a ruling on the
merits. Yet despite this criticism, jurisdictional deadlines have re-
mained an integral part of civil, criminal, and appellate procedure for
a century and a half. As shown below, these deadlines have persisted
not so much because judges have been "imprecise" as to the meaning
of the term "jurisdictional." Rather, such deadlines were adopted in-
tentionally to prevent litigants from altering them on their own-
whether expressly or by silence-in order to promote clarity, consis-
tency, and finality in a system of procedure. By establishing deadlines
that parties could not modify, courts avoided the problems now cre-
ated by claim-processing rules.

15. United States v. Olano, 507 U.S. 725, 733-34 (1993).
16. Kontrick, 540 U.S. at 456, 458 n.11.
17. See infra note 273 and accompanying text.
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In the short time since Kontrick and Eberhart were decided,
courts of appeal across the country have issued an increasing number
of conflicting decisions as to whether several types of deadlines re-
main jurisdictional. This growing division of authority is a call for
courts, and eventually, the Supreme Court, to examine closely why
jurisdictional deadlines have been ingrained in the law for so long and
what would be the consequences to a system of procedure if they were
eliminated altogether. 18 Simply dismissing jurisdictional deadlines
as the product of "imprecision" by generations of federal judges in
thousands of decisions overlooks too much history and with it the very
real and substantial reasons that these special deadlines were estab-
lished and have stood the test of time.

Finally, this Article concludes that this century and a half of pre-
cedent need not be overturned and can be harmonized with the more
precise use of the term "jurisdiction" in Kontrick and Eberhart. The
starting point for this is the recognition that the term "jurisdiction"
has long been used in a variety of ways. And while deadlines may not
fit within the definition of "subject matter jurisdiction," some time
limits have always been considered as having attributes that make
them at least "jurisdictional in nature": the parties cannot alter them
and the courts cannot overlook them. For that reason, what is called
for is not to eliminate such deadlines wholesale, but rather to give
them a more precise name. And "jurisdictional in nature" may be as
good as any. As such, the confusion of terms brought to light in Kon-
trick and Eberhart can be avoided, and these deadlines can continue to
function, as they always have, as an important part of federal
procedure.

18. While this Article focuses on the federal law of jurisdictional deadlines, state
court jurisprudence is built on the same basic principles and uses the same terms. See,
e.g., Maynard v. Brandon, 114 P.3d 795, 799 (Cal. 2005) (noting time periods to move for
new trial and to appeal are "jurisdictional" and cannot be extended by the court); Low-
enthal v. McDonald, 856 N.E.2d 1118, 1120 (Ill. App. Ct. 2006) (explaining after time for
post trial motion expires, court loses jurisdiction and parties cannot consent to exten-
sion); Bank One, Nat'l Ass'n v. Batronie, 884 So. 2d 346, 348-49 (Fla. Dist. Ct. App.
2004) (stating "jurisdictional nature" of time limit for motion to reconsider may be
"raised for first time on appeal"); State v. Kissel, 690 N.W.2d 194, 211 (Neb. Ct. App.
2004) ("The Nebraska Supreme Court specifically and unambiguously held that 'timeli-
ness of an appeal is a jurisdictional necessity"). The Kontrick and Eberhart decisions
have already influenced how some state courts view jurisdictional time limits. See, e.g.,
Landmark Realty v. Leasure, 853 A.2d 749, 750 (Me. 2004) (citing Kontrick with ap-
proval, court notes that it has used the term "jurisdictional" when referring to "claims-
processing rules"); Marriage of Rubey v. Vannett, 714 N.W.2d 417, 421 (Minn. 2006)
(noting that its case law "has, at best, been confusing" and holds that time to file new
trial/amended findings motion is not jurisdictional, citing Eberhart).
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II. THE PRE-KONTRICKIEBERHART WORLD OF
JURISDICTIONAL TIME LIMITS

A. FROM THE EARLIEST DAYS, COURTS HAVE DEEMED CERTAIN

DEADLINES AS "JURISDICTIONAL"

The year is 1846. In June of that year, the United States District
Court of Louisiana ruled in favor of Thomas Curry in his dispute with
the United States government over whether he had title to land from a
Spanish grant. 19 According to the law governing appeals at that time,
the government had to pursue an appeal to the Supreme Court either
by serving a citation for Curry to appear by the next term of court,
which began in December 1846, or alternatively, by filing an appeal
within one year of the judgment. 20 The government pursued neither
method. Instead, the government obtained an order from the district
court extending the time to appeal until December 1847, which was
permitted only under state practice. 2 1 When the government finally
brought an appeal after the federal deadline expired, Curry argued
the appeal was untimely and should be dismissed.2 2

The Supreme Court agreed with Curry, dismissed the appeal, and
framed the issue as one of "jurisdiction."23 The Court, in an opinion
by Chief Justice Taney, rejected the idea that "the District Court had
the power to regulate the time and manner of bringing up the ap-
peal."2 4 The Court also rejected an argument that the deadline was a
"mere technicality and may be regarded rather as a manner of form
than of substance" since "the power to hear and determine a case like
this is conferred upon the [C]ourt by acts of [C]ongress." 2 5 Therefore,
the Court concluded, if the procedure for appeals was considered

too strict and technical, and likely to produce inconvenience
or injustice, it [was] for Congress to provide a remedy by al-
tering the existing laws; not for the [Clourt. And as this ap-
peal has not been prosecuted in the manner directed, within
the time limited by acts of Congress, it must be dismissed for
want of jurisdiction.26

Throughout the rest of the nineteenth century, the Supreme
Court continued to adhere to the principle that a timely appeal was

19. United States v. Curry, 47 U.S. 106, 110 (1848).
20. Curry, 47 U.S. at 107-10.
21. Id. at 108-10.
22. Id. at 109.
23. Id. at 112-13.
24. Id. at 110, 113.
25. Id. at 113.
26. Id. (emphasis added).
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essential to its jurisdiction. 27 In 1869, twenty-one years after Curry,
the Supreme Court went one step further and emphasized that a late
appeal should be dismissed, even if none of the parties raised the is-
sue. In Edmonson v. Bloomshire,28 the Court stated that a timely ap-
peal involved the "foundations of our jurisdiction."29 Thus, the Court
held that a late-filed appeal had to be dismissed even if "[n]o motion to
dismiss was made by either party. In fact, treating it as a matter in-
volving the jurisdiction of the court, we cannot do otherwise."30

Then in 1888, twenty years after Edmonson, the Supreme Court
not only raised the issue of an untimely appeal on its own, but did so
after hearing arguments on the merits. In Credit Co. v. Arkansas Cen-
tral Railway Co. ,31 the Court noted at the outset that the cause was
argued at length on the merits and that the question of an untimely
appeal was called to counsel's attention by the Court.3 2 The Court
then dismissed an appeal that had been filed five days late, even
though the appeal had been allowed earlier by an order entered nunc
pro tunc, and concluded, "When the time for taking an appeal has ex-
pired, it cannot be arrested or called back by a simple order of the
court. If it could be, the law which limits the time within which an
appeal can be taken would be a dead letter."33

A decision from the Seventh Circuit in 1894 illustrates the same
principle by emphasizing that the conduct of parties, whether it be
deemed express or implied waiver, could not extend a jurisdictional
deadline. In Stevens v. Clark,34 the court heard argument "upon the
merits," only later to discover that the appellant had not filed a "writ
of error" to review the judgment within the six months required by
statute.3 5 The appellee had not objected to the failure to make a

27. In 1857, the Court, citing Curry, repeated in Steamer Virginia v. West, 60 U.S.
182 (1857), that a timely appeal was necessary "in order to give this court jurisdiction."
Steamer Virginia, 60 U.S. at 183. Again, in 1881, the Court stated in an opinion by
Chief Justice Waite that the time to appeal in admiralty cases is "jurisdictional." The
S.S. Osborne, 105 U.S. 447, 448, 450 (1882).

28. 74 U.S. 306, 310 (1869).
29. Edmonson v. Bloomshire, 74 U.S. 306, 310 (1869).
30. Edmonson, 74 U.S. at 310. As in Curry, the Court again noted that if the rule

is "deemed unwise or inconvenient" it was for the legislature to change, rather "than
that the court should depart from its settled course of action for a quarter of a century."
Id. at 311.

31. 128 U.S. 258 (1888).
32. Credit Co. v. Ark. Cent. Ry. Co., 128 U.S. 258, 258 (1888).
33. Credit Co., 128 U.S. at 260, 261.
34. 62 F. 321 (7th Cir. 1894).
35. Stevens v. Clark, 62 F. 321, 321, 323-24 (7th Cir. 1894). At the time, a judg-

ment at law could be reviewed only by a "writ of error" which was required by statute to
be filed within six months of the judgment. Stevens, 62 F. at 321, 323-24. What were
then referred to as "appeals" applied only to chancery cases. Id. at 321. In Stevens, the
appellant did not comply with the statutory requirement of filing a writ within six
months and instead proceeded by way of "appeal." Id. at 324.

[Vol. 40



JURISDICTIONAL DEADLINES

timely filing and thus the court raised on its own whether the parties
could overlook the expired time limit and thereby give the court juris-
diction.3 6 The court concluded that the time for an appeal "[c]annot be
enlarged by stipulation of the parties, nor by order of the court .... If
consent could give jurisdiction a month after the time for issuing the
writ has elapsed, there is no reason why it might not ten years af-
ter."37 The court also noted that if the time could not be extended
directly by consent, it could not be extended indirectly by silence: "If
there can be no express waiver by stipulation, there can be no implied
waiver."

38

The courts of the early twentieth century continued to follow what
was by then the well-settled principle that the time to appeal was ju-
risdictional. A decision from 1908, Carriere & Son v. United States,39

provides a prime example. In Carriere & Son, the court considered an
appeal from a federal agency filed one day late and noted that if excus-
ing a late appeal were left to its discretion, "I should be loth to exercise
it in favor of such dismissal."40 But the court concluded, "[T]he stat-
ute is mandatory and its observance is essential to the conferring of
jurisdiction upon this court."4 1 Even if the parties ignored a late ap-
peal, it would not change the result because "[gloing to trial on the
merits does not have the effect to waive the lack of jurisdiction."4 2

Not only were the parties unable to alter an expired jurisdictional
deadline by their words or silence, but the trial court itself also had no
authority to do so. In 1910, the Supreme Court made this clear in Old
Nick Williams Co. v. United States.43 In an opinion by Chief Justice
Fuller, the Court held that an extension of time by the trial court
could not excuse a late appeal because "[tihe court had no power to
allow it after the time limited had expired."44

The principle that jurisdictional deadlines could not be extended
by action or inaction, or even by order of the trial court, continued
throughout the 1920s and 1930s. For example, the Eighth Circuit dis-
missed an appeal in Northwestern Public Service Co. v. Pfeifer45 be-
cause a motion for new trial that would have tolled the time to appeal
was filed one day late. 46 Following established precedent, the court

36. Id. at 321.
37. Id. at 324.
38. Id.
39. 163 F. 1009 (C.C.W.D. Mich. 1908).
40. Carriere & Son v. United States, 163 F. 1009, 1010 (C.C.W.D. Mich. 1908).
41. Carriere, 163 F. at 1009-10.
42. Id. at 1011.
43. 215 U.S. 541 (1910).
44. Old Nick Williams Co. v. United States, 215 U.S. 541, 545 (1910).
45. 36 F.2d 5, 8 (8th Cir. 1929).
46. Nw. Pub. Serv. Co. v. Pfeifer, 36 F.2d 5, 8 (8th Cir. 1929).
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rejected the argument that the parties could have stipulated to extend
the deadline because "the time limit of the statute is mandatory and
jurisdictional, and therefore no acquiescence by the parties could af-
fect it." 4 7 Similarly, the Fourth Circuit, on its own, raised a late-filed
appeal in Osborn v. United States.48 Though the appellant argued
that the appellee had not objected, the court held that the time limit
was jurisdictional and "cannot be avoided by consent, acquiescence, or
waiver of the parties, or even by an order of the court. '4 9 As such, by
the end of the 1930s, the principle of jurisdictional time limits, recog-
nized in Curry almost ninety years before, was firmly interwoven with
the fabric of the law.50

B. THE GRANDPARENT OF MODERN JURISDICTIONAL DEADLINES:

FEDERAL RULE OF CIVIL PROCEDURE 6(b)

The Federal Rules of Civil Procedure took effect in 1938 and rep-
resented a comprehensive effort to rewrite federal procedure to "expe-
dite and simplify the administration of justice."5 1 As part of this
effort, the new rules included one simply labeled "Time."5 2 This was
and continues to be Rule 6. One of the innovations of Rule 6 was to
clarify the finality of judgments by eliminating the rule that a court
lost jurisdiction to modify a judgment when the "term of court" ex-
pired.53 Instead of measuring timeliness based on the fortuity of the
point at which a judgment was rendered during a term of court, Rule
6(b) stated that deadlines could be enlarged "for cause" before they
expired and for "excusable neglect" afterwards. 54

47. Pfeifer, 36 F.2d at 8 (citations omitted).
48. 50 F.2d 712 (4th Cir. 1931).
49. Osborn v. United States, 50 F.2d 712, 713 (4th Cir. 1931).
50. See also United States v. East, 80 F.2d 134, 135 (8th Cir. 1935) (stating statute

limiting appeal time was "mandatory and jurisdictional") (internal quotation omitted);
Larkin Packer Co. v. Hinderliter Tool Co., 60 F.2d 491, 492-93 (10th Cir. 1932) (dis-
missing an appeal filed one day late dismissed because court lacked jurisdiction);
Vaughan v. Am. Ins. Co., 15 F.2d 526, 527 (5th Cir. 1926) ("It is well settled that stat-
utes limiting the time in which appeals and writs of error may be brought are
mandatory and jurisdictional.").

51. See JUDGE MARTIN T. MANTON, Preface to the First Edition of 1 JAMES WM.
MOORE ET AL., MOORE'S FEDERAL PRACTICE, at xxxi (3d ed. 1997).

52. Id. § 6 App.01.
53. See FED. R. Civ. P. 6(b) advisory committee's note (1946 Amendment to Rule

6(b) - before Rule 6(b), terms of court set finality). See also Report of Proposed Amend-
ments to Rules of Civil Procedure for the District Courts of the United States, 5 F.R.D.
433, 486-87 (1946) (discussing how time periods listed in Rule 6(b) [Rules 50, 52, 59 and
601 may not be extended by the court and that they "limit the court's power just as
effectively" as the terms of court that they replace). Terms of court were finally abol-
ished in 1963. See 28 U.S.C. § 138 (1958), amended by Pub. L. No. 88-139, 77 Stat. 248.

54. MOORE ET AL., supra note 51, § 6App.01. Earlier on, courts recognized that the
plain language of FED. R. CIv. P. 6(b) did not allow parties to extend deadlines merely by
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Rule 6(b) included another innovation: it singled out the time lim-
its in Rule 59 motions for new trials as different from other time limits
that could be changed merely by a stipulation of the parties or leave of
court. Unlike other rules, the ten-day deadlines under Rule 59 could
be enlarged only according to the rule's own terms, which did not al-
low for any extensions by consent or order of the court.55 Rule 6(b)
was later amended to add a handful of other deadlines for post-trial
motions and made clear that a court "may not extend the time for tak-
ing action [under the specified rules], except to the extent and under
the conditions stated in them."5 6 Rule 6(b) now includes the ten-day
periods for post-trial or post-judgment motions under Rules 50, 52,
and 59, all of which toll the time for appeal. 5 7

Almost a century of precedent upholding jurisdictional deadlines
readily crossed over to the deadlines identified by Rule 6(b).58 An
early demonstration of this is a 1952 decision from the District of Co-
lumbia Circuit. In Slater v. Peyser,59 one day after the ten-day dead-
line for post-trial motions expired, the parties stipulated, contrary to
the express language of Rule 6(b), to extend the time for such mo-
tions.60 The motion was denied and the plaintiff appealed. The court
of appeals dismissed the appeal in short order because the parties'
stipulation could not extend the ten-day period that tolled the time to
appeal.

6 1

Similarly, nine years later, the Seventh Circuit applied the same
principle that the deadlines identified in Rule 6(b) could not be altered

stipulation, when the rule required leave of court. Orange Theatre Corp. v. Rayherstz
Amusement Corp., 130 F.2d 185, 187 (3d Cir. 1942).

55. See FED. R. CIv. P. 6(b) advisory committee's note (1946 Amendment to Rule
6(b) - "As to Rule 59 on motions for a new trial, it has been settled that the time limits
in Rule 59(b) and (d) for making motions for or granting new trial could not be set aside
under Rule 6(b), because Rule 6(b) expressly refers to Rule 59, and forbids it.")

56. See MOORE ET AL., supra note 51, § 6App.02[1][b] (Rule 6(b) 1946 amendment
listing rules setting deadlines that could not be extended "except to the extent and
under the conditions stated"). See also FED. R. Civ. P. 6(b) advisory committee's note
(1946 Amendment to Rule 6(b) - amendment based on "view that there should be defi-
nite point where it can be said a judgment is final" and "the right method" is to establish
"rules whose time limits may not be set aside.").

57. See FED. R. Civ. P. 6(b). See also FED. R. APP. P. 4(a)(4)(A)(i)-(v). Rule 6(b) also
includes the time to move for relief from a judgment under Rule 60(b) which will also
toll the time for appeal, if filed no later than ten days after the judgment.

58. See, MOORE ET AL., supra note 51, § 6.06[5], at 6-50 to -51 (listing decisions
holding that Rule 6(b) deadlines are jurisdictional).

59. 200 F.2d 360, 361 (D.C. Cir. 1952).
60. Slater v. Peyser, 200 F.2d 360, 361 (D.C. Cir. 1952).
61. Slater, 200 F.2d at 361. Similarly, in Edwards v. Doctors Hospital, Inc., 242

F.2d 888 (2d Cir. 1957), the court noted the "curious feature of the case" that after the
time to appeal had expired, the district court had ordered that the time be extended.
Edwards, 242 F.2d at 890-91. The court held such an order was a "nullity" and dis-
missed the appeal.
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by the parties in Hulson v. Atchison, Topeka & Santa Fe Railway
Co.62 In Hulson, plaintiffs counsel orally moved to extend the ten-day
period for a post-trial motion, contrary to Rule 6(b), and defense coun-
sel made no objection. 6 3 After the motion was filed, defense counsel
argued that the motion was untimely. 64 The district court agreed
with defense counsel, despite his earlier acquiescence. 65 The Seventh
Circuit affirmed and held that such time limits could not be waived:

Plaintiffs point to the fact that defendant's counsel agreed to
the extension of time for filing their [post-trial motions] and
thereby, in effect, waived plaintiffs' failure to comply with the
rules. However, it is quite clear that counsel cannot waive
the strict requirements of the rules [specified in Rule 6(b)].66

For over half a century, federal courts uniformly held that the
ten-day period for post-trial motions listed in Rule 6(b) was jurisdic-
tional. For instance, in 1980 the First Circuit held in White v. New
Hampshire Department of Employment Security6 7 that because the
time limit to amend a judgment in Rule 59(e) was "mandatory and
jurisdictional," it could be "raised at any stage of the proceedings, in-
cluding the present appeal." 68 Similarly, the Third Circuit, in an
opinion by then-Judge Alito, stated that the "ten-day period [of Rule
59(e)], like the 30-day time limit for filing the notice of appeal, is 'juris-
dictional,' and 'cannot be extended in the discretion of the district
court."' 69 By the same token, the deadlines subject to Rule 6(b) cannot
be extended by local rules. As the Second Circuit held in Fruit of the
Loom, Inc. v. American Marketing Enterprises, Inc.,70 even if the dis-

62. 289 F.2d 726 (7th Cir. 1961).
63. Hulson v. Atchison, Topeka & Santa Fe Ry. Co., 289 F.2d 726, 727-28 (7th Cir.

1961).
64. Hulson, 289 F.2d at 728.
65. Id. at 730-31. The district court found that even consenting to a filing beyond

the deadline could not extend the time limit:
Plaintiffs suggest that defendant has placed itself in an untenable position by
consenting to the entry of the extension order ... In any event, the attorneys,
by their consent, acquiescence or express agreement, could not waive the
mandatory provisions of the rules involved.

Hulson v. Atchison, Topeka & Santa Fe Ry. Co., 27 F.R.D. 280, 283 (N.D. Ill. 1960)
(emphasis added), affd in part, appeal dismissed in part, 289 F.2d 726 (7th Cir. 1961).

66. Hulson, 289 F.2d at 730.
67. 629 F.2d 697 (1st Cir. 1980), rev'd on other grounds, 455 U.S. 445 (1982).
68. White v. N.H. Dep't of Employment Sec., 629 F.2d 697, 699-700 (1st Cir. 1980),

rev'd on other grounds, 455 U.S. 445 (1982).
69. Welch v. Folsom, 925 F.2d 666, 669 (3d Cir. 1991) (internal quotations and

citations omitted). In a concurring opinion in United States v. Eleven Vehicles, 200 F.3d
203 (3d Cir. 2000), however, Judge Alito stated that the time for filing post-judgment
motions under Rule 59(e) did not implicate "subject matter jurisdiction," so that the
timeliness of such a motion should be raised sua sponte by the court. Eleven Vehicles,
200 F.3d at 215-16 (Alito, J., concurring).

70. 192 F.3d 73 (2d Cir. 1999).
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trict court had its own rule that motions could not be filed until fully
briefed, this practice could not override the ten-day "jurisdictional" re-
quirement for post-judgment motions, and therefore, a late motion
could not extend the time to appeal. 7 1 In sum, it is beyond question
that historically, federal courts have uniformly treated the deadlines
for post-judgment motions listed in Rule 6(b) as jurisdictional. 7 2

71. Fruit of the Loom, Inc. v. Am. Mktg. Enters., Inc., 192 F.3d 73, 76 (2d Cir.
1999). The Supreme Court has recognized a "unique circumstances" exception for juris-
dictional time limits when the trial court specifically, but erroneously, assures a litigant
that a certain step to postpone the time to appeal has been properly done and in reliance
upon that assurance, the litigant files a late appeal. The first case to announce this
exception was Harris Truck Lines, Inc. v. Cherry Meat Packers, Inc., 371 U.S. 215 (1962)
(per curiam). There, the district court granted an extension of time to appeal-but not
for excusable neglect in failing to learn of the entry of the judgment-which was the
only grounds under the controlling rules for such an extension. Harris Truck Lines,
Inc., 371 U.S. at 217. The Court held that under such "unique circumstances" the time
would be extended. Id. Similarly, in Thompson v. INS, 375 U.S. 384, 385 (1964) (per
curiam), the petitioner filed a Rule 59 post-trial motion two days late. The district court
declared that the motion was made in "ample time," and the government did not object.
Thompson, 375 U.S. at 385. The petitioner then filed an untimely appeal based on the
district court's erroneous assurance that the post-trial motion was timely. Id. In a 5-4
decision, the Court, relying on Harris, held that this too was a unique circumstance
warranting an extension of time. Id. at 387. The dissent by Justice Clark, disagreed:
"IT]he error of the trial judge in entertaining the motions could not be validated by the
acquiescence of the Government. It is elementary that the parties cannot confer juris-
diction on the court." Id. at 389 (Clark, J., dissenting).

Yet the doctrine of unique circumstances has in no way altered jurisdictional dead-
lines generally. In describing the doctrine, courts have still recognized jurisdictional
time limits and consistently refer to unique circumstances as a narrow exception. For
instance, it does not apply to statements by a court's staff. See, e.g., Sonicraft, Inc. v.
NLRB, 814 F.2d 385, 387 (7th Cir. 1987) ("The deadline [for an appeal of an agency
decision], as we said, is jurisdictional, meaning we can't waive it; if we can't, neither can
the court's nonjudicial personnel."). See also MOORE ET AL., supra note 51, § 6.06[b], at
6-52 to -55 (describing narrow application of the unique circumstances doctrine).

In December 2006, the Supreme Court granted a petition to review whether a court
of appeals could sua sponte dismiss an appeal as untimely when the district court had
extended the time to file a re-opened appeal beyond the time provided by the rules. See
Bowles v. Russell, 432 F.3d 668 (6th Cir. 2005), cert. granted, 127 S. Ct. 763 (2006). In
finding that it did not have jurisdiction to hear the appeal, the court of appeals held that
the facts of the case did not fall within the unique circumstances exception. Bowles, 432
F.3d at 674-75.

72. See Schneider v. Fried, 320 F.3d 396, 402-03 (3d Cir. 2003) (stating ten-day
limit for Rule 59(b) is 'jurisdictional"); Albright v. Virtue, 273 F.3d 564, 571 (3d Cir.
2001) (explaining that ten-day limit for Rule 59(d) motion is "jurisdictional"); Lichten-
berg v. Besicorp Group, Inc., 204 F.3d 397, 403-04 (2d Cir. 2000) (noting that ten-day
limit is "jurisdictional"); U.S. Leather, Inc. v. H & W P'ship, 60 F.3d 222, 225 (5th Cir.
1995) (stating time to file post-judgment motions is "jurisdictional" and "may not be
extended by a waiver of the parties or by a rule of the district court"); Seyler v. Burling-
ton N. Santa Fe Corp., 121 F. Supp. 2d 1352, 1355 (D. Kan. 2000) (explaining court has
no authority under Rules 6(b) or 59(b) to extend the time for a new trial).
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C. THE OFFSPRING OF RULE 6(b): JURISDICTIONAL DEADLINES IN THE

FEDERAL RULES OF CRIMINAL, APPELLATE AND

BANKRUPTCY PROCEDURE

The adoption of the Federal Rules of Civil Procedure was followed
by the Federal Rules of Criminal Procedure in 1946, 73 the Federal
Rules of Appellate Procedure in 1968, 74 and the Federal Rules of
Bankruptcy Procedure in 1983. 7 5 When dealing with the subject of
"time," each set of rules is modeled after the original Civil Rule 6(b).
In fact, the rule makers considered it desirable to have essentially the
same rule govern matters of time. 76 Therefore, Criminal Rule 45(b),
Appellate Rule 26(b), and Bankruptcy Rule 9006(b) each set aside a
small group of rules with time limits that are immovable, except ac-
cording to their own terms. 77 Indeed, the language of each of these
rules is "patterned after" Civil Rule 6(b). 78 As a result, because these
rules are based on the Rule 6(b) model, courts have read the same
language to mean the same thing; namely, that the deadlines identi-
fied by these rules are "jurisdictional."79

1. The jurisdictional deadlines governed by Criminal Rule 45(b)

Of the myriad decisions holding various criminal, appellate, and
bankruptcy deadlines to be jurisdictional, a great many trace their ori-
gin to a 1960 decision of the Supreme Court, United States v. Robin-
son.8 0 In Robinson, a criminal appeal was filed twenty-one days late
because of a "misunderstanding" among counsel as to who would file
the notice of appeal.8 1 In 1960, the time for filing a criminal appeal

73. See 24 MOORE ET AL., supra note 51, § 601.02 (describing adoption of Criminal
Rules).

74. See 20 MOORE ET AL., supra note 51, § 301App.100 (describing adoption of Ap-
pellate Rules).

75. See 9 ALAN N. RESNICK & HENRY J. SOMMER, COLLIER ON BANKRUPTCY
1001.02[2], at 1001-4.1 to -5 (15th ed. 1996) (describing adoption of Bankruptcy Rules).

76. See 3B CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE

§ 751, at 140 (3d ed. 2004).
77. Criminal Rule 45(b)(2) stated "[tihe court may not extend the time to take any

action under Rules 29, 33, 34 and 35 except as stated in those rules." (Cf. Amendment
to Rule 45(b) effective December 1, 2005 (omitting Rules 29, 33 and 34).) Similarly,
Appellate Rule 26(b) states that "the court may not extend the time to file" a notice of
appeal or a petition for review of an agency action. Bankruptcy Rule 9006(b)(3) follows
the same model: "The court may enlarge the time for taking action [under specified
rules] only to the extent and under the conditions stated in those rules."

78. See FED. R. App. P. 26(b) (1967 Adoption) advisory committee's note (rule
"based on" FED. R. CIv. P. 6); FED. R. BANKR. P. 9006 advisory committee's note ("Subdi-
vision (b) is patterned after Rule 6(b) F. R. Civ. P. and Rule 26(b) FED. R. App. P.").

79. See WRIGHT ET AL., supra note 76, § 751, at 140-41 ("Thus decisions construing
the corresponding provisions in the Civil Rules and Appellate Rules may usefully be
consulted in determining the meaning of [Rule 45(b)].").

80. 361 U.S. 220 (1960).
81. United States v. Robinson, 361 U.S. 220, 221 (1960).
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was governed by Criminal Rule 45(b), which, like Civil Rule 6(b),
stated that the time for appeal could not be enlarged except as stated
in that rule itself.8 2 As a result, the Court concluded that the time to
appeal was "mandatory and jurisdictional." In reaching this conclu-
sion, the Court relied on the fact that the criminal and civil rules
treated time limits almost identically: "The prototype for Rule 45(b)
was [Fed. R. Civ. P. 6(b)].... It had consistently been held that Civil
Rule 6(b) was mandatory and jurisdictional and could not be extended
regardless of excuse."8 3 The Court also recognized-echoing its re-
mark in Curry 112 years earlier-that though "powerful policy argu-
ments may be made both for and against greater flexibility" regarding
the deadline, that was a matter for the rulemaking process, not the
Court.8 4 With Robinson, the Court followed more than a century of
precedent that certain deadlines were unquestionably jurisdictional.
And since Robinson was decided, courts have relied on the decision
more than a thousand times for this proposition.8 5

In the years since Robinson, the deadlines listed in Criminal Rule
45(b)-Rule 29 (motion for acquittal), Rule 33 (motion for new trial),
Rule 34 (arrest of judgment), and Rule 35 (motion to reduce sen-
tence)-have all been treated as jurisdictional. In 1979, the Supreme
Court expressly recognized this in United States v. Addonizio,8 6 when,
relying on Robinson, it noted that the time to reduce a sentence under
Rule 35 was "jurisdictional and may not be extended."8 7 As with other
jurisdictional deadlines, courts raise this issue sua sponte. For exam-
ple, in United States v. Hocking,88 the Seventh Circuit considered an
appeal from the denial of a motion for acquittal or new trial and raised
on its own initiative a "fundamental problem": the motion had been
filed late.8 9 In an opinion by Judge Easterbrook, the court dismissed
the appeal and stated, "Rule 45(b) means what it says [citing Robin-
son].... As a result, a court lacks the adjudicatory power to dispose of
an untimely motion under [criminal] Rules 29, 33, 34 and 35" for
"want of jurisdiction."90 Over the years, time and again, all twelve
courts of appeals that review criminal cases-from the D.C. Circuit to

82. Robinson, 361 U.S. at 221. The time to appeal in a criminal case is now gov-
erned by FED. R. ApP. P. 4 (b).

83. Id. at 228-29.
84. Id. at 229.
85. As an approximate measure of Robinson's influence, a Shepard's search using

the terms "jurisdiction!" within 20 words of "deadline" or "period" or "time" shows that
as of February 2007, it has been cited over 1,300 times using that criteria.

86. 442 U.S. 178 (1979).
87. United States v. Addonizio, 442 U.S. 178, 189, 189 n.17 (1979).
88. 841 F.2d 735 (7th Cir. 1988).
89. United States v. Hocking, 841 F.2d 735, 736 (7th Cir. 1988).
90. Hocking, 841 F.2d. at 736-37.
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the Eleventh-have uniformly followed the view that the deadlines
specified by Criminal Rule 45(b) are jurisdictional and often have
raised the issue on their own when the parties have not.9 1

2. The jurisdictional deadlines for appeals governed by Appellate
Rule 26(b)

Eighteen years after Robinson held that deadlines subject to
Criminal Rule 45(b) were "mandatory and jurisdictional," the Su-
preme Court used the same term to describe the thirty-day period for
appeals in civil cases set by Appellate Rule 4(a) and 28 U.S.C.
§ 2107.92 In Browder v. Director, Department of Corrections,93 a
habeas petitioner filed a post-trial motion after the ten-day time

91. D.C. Circuit: United States v. Hall, 214 F.3d 175, 177 (D.C. Cir. 2000) (stating
motion for new trial under Rule 33 "implicate[s] jurisdictional issues"), cert. denied, 543
U.S. 1078 (2005); First Circuit: United States v. Rapoport, 159 F.3d 1, 2-3 (1st Cir. 1998)
(raising timeliness and finding it "jurisdictional," even though parties did not address
late motion to resentence); Second Circuit: United States v. Moreno, 181 F.3d 206, 212-
13 (2d Cir. 1999) (explaining time limits for new trial are "jurisdictional"); Third Circuit:
United States v. Coleman, 811 F.2d 804, 807 (3d Cir. 1987) (stating time for filing mo-
tion for new trial is "jurisdictional" and cannot be extended even though late filing made
with permission of the court); Fourth Circuit: In re United States, 588 F.2d 56, 61 (4th
Cir. 1978) (deciding fact that government agreed it would not raise late motion to resen-
tence irrelevant, since "time limit under Rule 35 is jurisdictional"); Fifth Circuit: In re
United States, 900 F.2d 800, 803 (5th Cir. 1990) (noting time limit to reduce sentence is
"jurisdictional"); Sixth Circuit: United States v. Galvan-Perez, 291 F.3d 401, 405 (6th
Cir. 2002) (noting, in dicta, that courts generally hold that Rule 35's time limit is "juris-
dictional"); Seventh Circuit: United States v. McDowell, 117 F.3d 974, 978 (7th Cir.
1997) (deciding, sua sponte, that district court "lacks power" to consider untimely mo-
tion to resentence, though neither party raised this issue, citing Robinson); Eighth Cir-
cuit: United States v. Bordeaux, 92 F.3d 606, 607-08 (8th Cir. 1996) (deciding order
granting late motion for new trial was "void" because court lacked "power" to enter it);
Ninth Circuit: United States v. Penna, 319 F.3d 509, 512 (9th Cir. 2003) (finding district
court lacked "jurisdiction" to resentence when motion untimely); Tenth Circuit: United
States v. Blackwell, 81 F.3d 945, 948 (10th Cir. 1996) (stating time to correct sentence is
"jurisdictional"); Eleventh Circuit: United States v. Bramlett, 116 F.3d 1403, 1405 (11th
Cir. 1997) (deciding that even though parties did not raise untimely motion for new
trial, court must still consider it because time limit is "jurisdictional"). In Carlisle v.
United States, 517 U.S. 416 (1996), the Court rejected a number of equitable arguments
to excuse a motion for acquittal filed one day late and held that "[t]here is simply no
room in the text of Rule 29 and 45(b) for granting of an untimely post verdict motion for
judgment of acquittal." Carlisle, 517 U.S. at 421. Yet the Court did not frame its deci-
sion in terms of the time limit being jurisdictional.

92. FED R. APP. P. 4(a)(1) states that a notice of appeal in a civil case shall be filed
with the district court "within 30 days after entry ofjudgment" or within 60 days if the
"United States, an officer or agency thereof is a party." 28 U.S.C. § 2107(a)-(b) (2000)
states the same requirement that appeals in civil cases must be filed "within 30 days
after entry ofjudgment" or within 60 days in suits involving the United States. FED R.
APP. P. 4(a)(5) and 28 U.S.C. § 2107(c) state the conditions under which these time peri-
ods may be extended for "excusable neglect" or "good cause" within 30 days of the pre-
scribed time. FED R. APP. P. 4(a)(6) and 28 U.S.C. 2107(c) both allow for the time to
appeal to be reopened for a period of up to 14 days if a party did not receive notice of the
judgment and files a motion within 180 days of the judgment.

93. 434 U.S. 257 (1978).
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limit-meaning the time to appeal was not tolled and his later notice
of appeal was untimely.9 4 In considering the timeliness of the appeal,
the Court again demonstrated one of the basic characteristics of a ju-
risdictional deadline: it raised timeliness on its own. The Court began
its analysis by noting that the court of appeals "did not address the
question of its appellate jurisdiction."9 5 Even though the lower court
had overlooked the late filing and reached the merits, the Supreme
Court emphasized that the time to appeal was "mandatory and juris-
dictional," and pointed out:

The purpose of the rule is clear: It is "to set a definite point of
time when litigation shall be at an end, unless within that
time the prescribed application has been made; and if it has
not been, to advise the prospective appellees that they are
freed of the appellant's demands. Any other construction of
the statute would defeat its purpose." 96

Because the time to appeal was not tolled, the Court concluded
that the court of appeals "therefore lacked jurisdiction to review" the
order.

9 7

Ten years after Browder, the Court considered a pair of cases
dealing with the timeliness of appeals. In Budinich v. Becton Dickin-
son & Co.,9 s the Court held that a petition for attorney fees under
state law filed in federal court did not toll the time for appeal, and
therefore an appeal filed more than thirty days after the original judg-
ment was untimely. 99 Again relying on Robinson, the Court stated
that the "taking of an appeal within the prescribed time is mandatory
and jurisdictional," and thus the Court was "without jurisdiction to
review the decision on the merits."10 0 Later in the same term, in
Torres v. Oakland Scavenger Co.,1°1 the Court again considered the
timeliness of a notice of appeal, this time one that failed to list one of
the appellants. 10 2 In Torres, the Court held that Appellate Rules 3
and 4, which required that a party be specified and that the appeal be

94. Browder v. Dir., Dep't of Corr., 434 U.S. 257, 264 (1978).
95. Browder, 434 U.S. at 264. In Griggs v. Provident Consumer Discount Co., 459

U.S. 56 (1982), the Court relied on Browder to hold that a premature notice of appeal
was a nullity and, without a timely notice of appeal, the court of appeals lacked "juris-
diction" to consider it. Griggs, 459 U.S. at 61.

96. Browder, 434 U.S. at 264 (quoting Matton Steamboat Co. v. Murphy, 319 U.S.
412, 415 (1943)).

97. Browder, 434 U.S. at 265.
98. 486 U.S. 196 (1988).
99. Budinich v. Becton Dickinson & Co., 486 U.S. 196, 197-98 (1988).

100. Budinich, 486 U.S. at 203.
101. 487 U.S. 312 (1988).
102. Torres v. Oakland Scavenger Co., 487 U.S. 312, 315 (1988).
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filed within thirty days, were a "jurisdiction threshold" and that
courts "may not waive the jurisdictional requirements of the rules. 10 3

Following the Court's unambiguous precedent, the courts of ap-
peals have held in countless decisions that the time to appeal is juris-
dictional. 10 4 As with other such time limits, it is not uncommon for
courts to raise the timeliness of an appeal sua sponte, deeming it to be
one of jurisdiction. 10 5 Here again, "jurisdictional" has had the same
meaning as it has elsewhere: a deadline cannot be waived or over-
looked by the actions, stipulations, or acquiescence of the parties, 10 6

or even by the "local practices" of the district court. 10 7 The plain lan-
guage of Appellate Rule 26(b), which tracks the language of Civil Rule
6(a) and Criminal Rule 45(b), has not permitted any other result.'0 8

103. Torres, 487 U.S. at 315, 317.
104. See Bowers v. NCAA, 346 F.3d 402, 410-11 (3d Cir. 2003) (recognizing time

period for appeal as jurisdictional); Silivanch v. Celebrity Cruises, Inc., 333 F.3d 355,
363 (2d Cir. 2003) (explaining that the time to appeal is "mandatory and jurisdictional"
and a filing outside the time limit is a "nullity" (citing Griggs v. Provident Consumer
Disc. Co., 459 U.S. 56, 61 (1982))); United States v. Palmer, 296 F.3d 1135, 1143 (D.C.
Cir. 2002) (stating time for appeal is "mandatory and jurisdictional"); Webb v. Ada
County, 285 F.3d 829, 836 (9th Cir. 2002) (time to appeal is "mandatory and jurisdic-
tional" (citing Browder v. Dir., Dep't of Corr., 434 U.S. 257, 264 (1978))); Arnold v.
Wood, 238 F.3d 992, 995 (8th Cir. 2001) (noting time to appeal is "jurisdictional in
character").

105. See, e.g., In re Perry Hollow Mgmt. Co., 297 F.3d 34, 38 (1st Cir. 2002) ("Al-
though the parties no longer contest the timeliness of this appeal, the timely filing of an
appeal is 'mandatory and jurisdictional"'); Rinaldo v. Corbett, 256 F.3d 1276, 1278 (11th
Cir. 2001) (considering timeliness of appeal sua sponte and finding that it is
jurisdictional).

106. United States v. Austin, 217 F.3d 595, 597 (8th Cir. 2000) (deciding that be-
cause time to appeal is "jurisdictional," the issue must be raised sua sponte, "even if the
parties appear to concede jurisdiction"); Kraft, Inc. v. United States, 85 F.3d 602, 603-
04, 608 (Fed. Cir. 1996) (raising sua sponte whether a second motion to reconsider could
toll the time for appeal and dismisses for lack of 'jurisdiction," even though both sides
argued "in favor of this court's jurisdiction").

107. Goode v. Winkler, 252 F.3d 242, 245 (2d Cir. 2001) (deciding local practice of
"back-dating" notices "cannot enlarge the strict jurisdictional deadlines mandated by
the Federal Rules").

108. See, e.g., FED. R. App. P. 26(b); Torres v. INS, 144 F.3d 472, 475 (7th Cir. 1998)
("Judge-made doctrines" of estoppel and tolling do not apply to time for taking appeal.);
Tranello v. Frey, 962 F.2d 244, 248 (2d Cir. 1992) (citing FED. R. AP. P. 26(b)) (deciding
it is beyond power of court to enlarge time to appeal); Brown v. Dir., Office of Workers'
Comp. Programs, 864 F.2d 120, 123 (1lth Cir. 1989) (47 U.S.C. § 402(c) (1982) cited as
basis for holding that time to appeal is 'Jurisdictional"); B.J. McAdams, Inc. v. Inter-
state Commerce Comm'n, 551 F.2d 1112, 1114 (8th Cir. 1977) (citing FED. R. App. P.
26(b)) ("Time limitations for seeking judicial review are jurisdictional."). Recognized
treatises on federal practice and procedure also state that it is well established that the
time to appeal is jurisdictional. CHARLES ALAN WRIGHT, LAw OF FEDERAL COURTS § 104,
at 761 (5th ed. 1994) ("The notice of appeal is the one jurisdictional prerequisite to an
appeal."); 15A WRIGHT ET AL., supra note 76, § 3901, at 6 ("It is well settled that failure
to file a timely notice of appeal defeats the jurisdiction of a court of appeals.")
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3. The jurisdictional deadlines governed by Bankruptcy Rule
9006(b)

The last of the rules modeled on Civil Rule 6(b) is Bankruptcy
Rule 9006(b). Like its "cousins," Criminal Rule 45(b) and Appellate
Rule 26(b),10 9 Bankruptcy Rule 9006(b) is designed to allow for exten-
sions for "cause" before a deadline expires and for "excusable neglect"
after it expires, and then lists a select group of time limits that may be
enlarged "only to the extent and under the conditions stated in [that
rule]." 1 10 Indeed, as the Court noted in Pioneer Investment Services
Co. v. Brunswick Associates, Ltd.,"' when determining the meaning
of "excusable neglect," Rule 9006(b) was "patterned after Rule 6(b)."1 12

In fact, because the language and structure of Rule 9006(b)(6) are vir-
tually identical to that of Rule 6(b), courts have generally considered
the deadlines specified in Rule 9006(b) to be jurisdictional.

One of the deadlines listed in Rule 9006(b) is the ten-day period
for taking an appeal under Bankruptcy Rule 8002. Like other periods
for appeal, this too has been uniformly deemed to be jurisdictional.11 3

In addition, Rule 9006(b) includes the same deadlines for post-trial
motions in the bankruptcy court as those set out in Rule 6(b), and
these deadlines have been consistently viewed as jurisdictional in the
same way that they are in the district court.1 14

Rule 9006(b) also identifies other immovable deadlines: the
thirty-day period for objecting to property claimed as "exempt" from
creditors in Rule 4003, and the sixty-day deadlines for objecting to a
debtor's general discharge in Rule 4004 and the dischargeability of a
particular debt in Rule 4007. During the first twenty years of the
Bankruptcy Rules, a majority of courts held that because Rule 9006(b)
was virtually identical to Rule 6(b), these bankruptcy deadlines were

109. See supra note 78 (Rule 9006 "patterned after" Civil Rule 6(b) and Appellate
Rule 26(b)).

110. Compare FED. R. BANKR. P. 9006(b)(1) and (3), with FED. R. CRIM. P. 45, with
FED. R. App. P. 26(b). Rule 9006 "patterned after" Civil Rule 6(b) and Appellate Rule
26(b).

111. 507 U.S. 380 (1993).
112. Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd., 507 U.S. 380, 391 (1993).
113. See In re Bond, 254 F.3d 669, 673 (7th Cir. 2001) ("Rule 8002(a) describes con-

ditions precedent that are mandatory and jurisdictional.") (quotation omitted); In re
Williams, 216 F.3d 1295, 1298 (11th Cir. 2000) (dismissing late bankruptcy appeal
under Rule 8002 as "jurisdictional"); In re Topco, Inc., 894 F.2d 727, 733 n.7 (5th Cir.
1990) (stating ten-day requirement of Rule 8002 is "jurisdictional and cannot be
waived"); In re Aguilar, 861 F.2d 873, 874 (5th Cir. 1988) (explaining ten-day limit to
appeal is "jurisdictional and cannot be waived").

114. See, e.g., In re Se. Bank Corp., 97 F.3d 476, 478 (11th Cir. 1996) (per curiam)
(deciding motion to amend judgment under Rule 59 in bankruptcy court was filed two
days late, and, therefore, the bankruptcy court was "without jurisdiction to grant the
motion for rehearing"). FED. R. BANKR. P. 9023 makes FED. R. Civ. P. 59 applicable to
bankruptcy proceedings.
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also jurisdictional. 11 5 And because these bankruptcy deadlines were
considered jurisdictional, courts have repeatedly held that they too
could be raised at any time. For example, the Sixth Circuit, in In re
Laurain,1 16 considered the thirty-day time limit for objecting to ex-
empt property under Rule 4003. Since Rule 9006(b) expressly pre-
vented any exceptions except as stated in Rule 4003 itself, the court
readily concluded that the deadline was jurisdictional and could not be
waived: "Because Rule 4003(b) is jurisdictional, it does not matter that
the debtor did not object when the Bankruptcy Court granted the ex-
tension after the thirty-day period had expired."1 17

A majority of courts held that the bankruptcy deadlines patterned
after Rule 6(b) were jurisdictional and could not be waived by the ac-
tions or inactions of the parties. A frequently cited case for this princi-
ple is In re Kirsch.l l s In Kirsch, the court conducted a trial on an
objection to the discharge of a debt and ruled in favor of the credi-
tor.1 19 Later, new counsel for the debtor argued that the original ob-
jection had not been timely. 120 The bankruptcy court recognized that
if that deadline were in fact jurisdictional, it could be raised even after
trial.12 1 The court began its analysis by noting that the deadline was
one of those listed in Rule 9006(b), which in turn was modeled on Rule
6(b). 12 2 In light of the settled authority that the deadlines governed
by Rule 6(b) were jurisdictional, 123 the court concluded that an identi-
cal bankruptcy deadline must be jurisdictional as well and therefore
vacated its judgment in favor of the creditor. 12 4

Numerous other courts followed Kirsch to reach the same conclu-
sion that the time for objecting to discharge was jurisdictional and

115. See infra note 125 and accompanying text.
116. 113 F.3d 595 (6th Cir. 1997).
117. In re Laurain, 113 F.3d 595, 597 (6th Cir. 1997) (emphasis added). Also, in In

re Stoulig, 45 F.3d 957 (5th Cir. 1995) (per curiam), the Fifth Circuit came to the same
conclusion that the bankruptcy court was without jurisdiction to consider an extension
after the thirty-day deadline in Rule 4003 had expired. In re Stoulig, 45 F.3d at 957-58.
Earlier, the Supreme Court held in Taylor v. Freeland & Kronz, 503 U.S. 638 (1992),
that the deadline in Rule 4003 was not subject to an exception that exemptions be
claimed in "good faith," and therefore, an objection made after the deadline could not be
considered, even if the underlying exemption had not been claimed in good faith. Tay-
lor, 503 U.S. at 643-44. Yet the Court in Taylor did not address whether the deadline
was itself jurisdictional. Id.

118. 65 B.R. 297 (Bankr. N.D. Ill. 1986).
119. In re Kirsch, 65 B.R. 297, 299 (Bankr. N.D. Ill. 1986).
120. In re Kirsch, 65 B.R. at 299.
121. Id.
122. Id. at 301.
123. Id. at 302. The court relied on Seventh Circuit precedent in Hulson v. Atchison,

Topeka & Santa Fe Ry. Co., 289 F.2d 726, 729 (7th Cir. 1961). See supra notes 63-66
and accompanying text.

124. In re Kirsch, 65 B.R. at 302.
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could not be waived. 125 Even if a debtor had agreed to an extension of
the deadline after it expired, the majority of courts still held that the
deadline was jurisdictional and could not be extended by agreement-
some relying on the Supreme Court's decision in Robinson.126 The ju-
risdictional nature of the deadline was also recognized as having the
added benefit of guarding against overreaching by creditors who
might pressure debtors to agree to extend expired deadlines and
thereby "extract post [deadline] consent of the debtor ... and thereby
place him[] in a position superior to creditors."1 27

If parties cannot modify a deadline directly by express agreement,
then logically they cannot do so indirectly by simply not objecting.
The decision in In re Barley128 aptly illustrates the point. 129 In Bar-
ley, after a trial on the merits, the debtor argued that the complaint
had been filed after the deadline set by Rule 4007.130 The bankruptcy
court reasoned that because the court could not extend the deadline
after it expired and the parties could not do so by stipulation, it fol-
lowed that same deadline could not be extended indirectly by silence
and dismissed the untimely filing:

The bankruptcy court is powerless to extend the time for fil-
ing dischargeability complaints once it has expired and the
debtor may not waive these time limits by stipulating to the
prosecution of an untimely complaint. It would be anomalous
indeed for the plaintiffs to obtain, through inadvertence or
other failure to specifically plead an affirmative defense, pre-
cisely the same relief the court could not properly give, had

125. In re Alton, 837 F.2d 457, 459 (11th Cir. 1988) (per curiam) (deciding Rule 4007
deadline "mandatory" and court has no discretion to extend it); Neeley v. Murchinson,
815 F.2d 345, 347 (5th Cir. 1987) (finding that even error by clerk's office did not excuse
late objection); First Nat'l Bank v. Barnes, 1992 U.S. App. LEXIS 2835, at *3 (10th Cir.
Feb. 18, 1992) ("We agree that the Rule 4007(c) filing requirements are jurisdictional."
(citing In re Alton, 837 F.2d 457, 459 (11th Cir. 1988) (per curiam) and Neeley v.
Murchinson, 815 F.2d 345, 347 (5th Cir. 1987))); In re Rinde, 276 B.R. 330, 333 (Bankr.
D.R.I. 2002) (adopting "jurisdictional view" of Rule 4007 deadline adopted by "the ma-
jority of courts that have addressed this question"); In re Goodwin, 215 B.R. 710, 714
(Bankr. W.D. Tenn. 1997) (explaining that a "majority of courts that have considered
the issue" have determined that the deadline in Rule 4007 is "jurisdictional"); In re
Booth, 103 B.R. 800, 802 (Bankr. S.D. Miss. 1989) (noting "majority" of courts agree
with view that Rule 4007 is jurisdictional).

126. See, e.g., In re Thomas, 203 B.R. 64, 69-70 (Bankr. E.D. Tex. 1996) (holding
that even though debtor agreed to an extension of the Rule 4007 deadline after it ex-
pired, it still could not be extended).

127. In re Ginn, 179 B.R. 349, 352 (Bankr. S.D. Ga. 1995), affd, Hsu v. Ginn, No. CV
695-69, (S.D. Ga. Apr. 3, 1996).

128. 130 B.R. 66 (Bankr. N.D. Ind. 1991).
129. In re Barley, 130 B.R. 66, 68-69 (Bankr. N.D. Ind. 1991).
130. In re Barley, 130 B.R. at 68.
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they requested it directly, and which the debtor could not
knowingly consent to.13 1

While a minority of courts offered differing rationales for why
these deadlines were not jurisdictional, 13 2 the majority concluded that
they definitely were and could not be waived by the parties'
conduct.133

D. DEADLINES SET BY STATUTE ARE ALSO JURISDICTIONAL

Deadlines governed by Rule 6(b) and its progeny are not the only
ones considered jurisdictional. Many deadlines set by statute have
long been considered jurisdictional as well. Courts have taken incon-
sistent positions as to whether a deadline must be derived from a stat-
ute or a rule to be jurisdictional.' 3 4 As shown above, decisions holding
that deadlines set by rules are jurisdictional are legion. But there also
are countless other decisions holding the same for deadlines set by
statute. A notable example of such a deadline is the ninety-day period
to petition for a writ of certiorari to the Supreme Court in civil cases
under 28 U.S.C. § 2101(c). 135 In 1990, the Court stated in no uncer-

131. Id. at 69. The district court in In re Poskanzer, 146 B.R. 125 (D.N.J. 1992),
quoted the same passage from In re Barley and held that the deadline was "jurisdic-
tional." In re Poskanzer, 146 B.R. at 131.

132. See, e.g., In re Benedict, 90 F.3d 50, 54 (2d Cir. 1996) ("Statutory filing dead-
lines are generally subject to the defenses of waiver, estoppel, and equitable tolling."
(quoting In re Begue, 176 B.R. 801, 804 (Bankr. N.D. Ohio 1995))). In contrast, in In re
Santos, 112 B.R. 1001 (B.A.P. 9th Cir. 1990), the court took a different approach and
looked to the text and legislative history of the statute conferring subject matter juris-
diction on the bankruptcy court over discharge issues and found that it was not limited
by timeliness of an objection. In re Santos, 112 B.R. at 1005-06. At the same time,
however, the court in In re Santos noted that it was "beyond dispute" that the filing of a
notice of appeal was jurisdictional. Id. at 1006 n.5.

133. In re Rinde, 276 B.R. 330, 333 (Bankr. D.R.I. 2002) (citing cases, court finds
"majority of courts" adopt the "jurisdictional view" of the deadlines for objecting to
discharge).

134. For examples of differing views as to whether jurisdictional deadlines arise
from statutes or court-made rules, consider these statements from the Second and Elev-
enth Circuits:

"The Supreme Court has stated that '[s]tatutory filing deadlines are generally
subject to the defenses of waiver, estoppel and equitable tolling.'" In re Bene-
dict, 90 F.3d 50, 54 (2d Cir. 1996) (quoting United States v. Locke, 471 U.S. 84,
94, n.10 (1985)).
"Statutory time limits are generally regarded as jurisdictional [citing Schacht
v. United States, 398 U.S. 58, 63-64 (1970) and Tiger International, Inc. v. Civil
Aeronautics Board, 554 F.2d 926, 932 (9th Cir. 1977)] whereas time limitations
contained in rules of court are generally subject to principles, such as waiver
and estoppel." Brown v. Dir., Office of Workers' Comp. Programs, 864 F.2d
120, 123 (11th Cir. 1989).

135. 28 U.S.C. § 2101(c) (2000) provides:
Any other appeal or any writ of certiorari intended to bring any judgment or
decree in a civil action, suit or proceeding before the Supreme Court for review
shall be taken or applied for within ninety days after the entry of such judg-
ment or decree. A justice of the Supreme Court, for good cause shown, may
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tain terms in Missouri v. Jenkins136 that "[t]his 90-day limit is
mandatory and jurisdictional. 1 3 7 Four years later, in Federal Elec-
tion Commissioner v. NRA Political Victory Fund,13 s the Court consid-
ered whether a petition for a writ of certiorari filed by the Federal
Election Commission without the authorization from the Solicitor
General was timely if the authorization was received after the ninety-
day limit. 139 The Court ruled that it was not.140 In an opinion by
Chief Justice Rehnquist, the Court noted first that the period was
"mandatory and jurisdictional" and concluded

if the Solicitor General were allowed to retroactively author-
ize otherwise unauthorized agency petitions after the dead-
line had expired, he would have the unilateral power to
extend the 90-day statutory period for filing certiorari peti-
tions by days, weeks, or as in this case, even months. Such a
practice would result in blurring the jurisdictional deadline.
But "[t]he appealability, having jurisdictional consequences,
should above all be clear."' 4 1

Numerous other statutory deadlines have also been deemed juris-
dictional. In Stone v. INS, 14 2 the Supreme Court held that a motion
for reconsideration could not toll the ninety-day period set by statute
to appeal a decision of the Board of Immigration Appeals.14 3 In reach-
ing this conclusion, the Court pointed out that the procedures for judi-
cial review were to be construed "strictly" and that "[t]his is all the
more true of statutory provisions specifying the time of review, for

extend the time for applying for a writ of certiorari for a period not exceeding
sixty days.

136. 495 U.S. 33 (1990).
137. Missouri v. Jenkins, 495 U.S. 33, 45 (1990). In contrast, the Court held in

Schacht v. United States, 398 U.S. 58 (1970), that the deadline set for filing a petition
for a writ of certiorari in criminal cases under its own rule (former Rule 22(2)) was not
jurisdictional because the time requirement in the rule was set by the Court and did not
call for an interpretation that it was jurisdictional. Schacht, 398 U.S. at 63-64. The
time to petition for a writ of certiorari is now uniformly set at ninety days under Sup.
CT. R. 13.1. Sup. CT. R. 13.2 states that the clerk will not file a petition "that is jurisdic-
tionally out of time." For a discussion of the "nonwaivability" and jurisdictional nature
of the time to petition for certiorari in civil cases and the waivability of the time limits
in criminal cases, see ROBERT L. STERN ET AL., SUPREME COURT PRACTICE § 6.1(d)-(e)
(8th ed. 2002).

138. 513 U.S. 88 (1994).
139. Fed. Election Comm'n v. NRA Political Victory Fund, 513 U.S. 88, 90 (1994).
140. Fed. Election Comm'n, 513 U.S. at 99.
141. Id. at 99 (quoting Budinich v. Becton Dickinson & Co., 486 U.S. 196, 202

(1998)). Earlier, in Teague v. Regional Commissioner of Customs, 394 U.S. 977 (1969),
Justice Black, in a dissent joined by Justice Douglas, argued that the ninety-day time
limit in section 2101(c) could not be considered "jurisdictional" for petitions filed late
because of circumstances beyond the control of the petitioner-in that case a snowstorm
that delayed the mails. Teague, 394 U.S. at 982 (Black, J., dissenting).

142. 514 U.S. 386 (1995).
143. Stone v. INS, 514 U.S. 386, 395 (1995).
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those time limits are, as we have often stated, 'mandatory and
jurisdictional.'"144

Just as with jurisdictional deadlines set by rule, those set by stat-
ute also cannot be waived. For example, in Howitt v. United States
Dep't of Commerce,14 5 the First Circuit considered a case in which the
party appealed a denial of his request for attorney fees under the
Equal Access to Justice Act to the wrong court and then made an un-
timely appeal to the correct one.14 6 In an opinion by then-Judge
Breyer, the court held that "we find that we lack the legal power to
hear [plaintiffs] appeal. The circuit courts have unanimously agreed
that the statute's 30-day time limit is jurisdictional, and therefore
that neither the parties nor the courts may waive it."147 Similarly, in
Cellular Telecommunications & Internet Association v. FCC,t 48 the
District of Columbia Circuit considered a petition to review an order of
the Federal Communications Commission in which the agency itself
had agreed not to object to a late appeal. 14 9 The court held that even
if the parties agreed to overlook the untimely petition, the court would
not because "[tihe 60-day statutory deadline is jurisdictional... [a]nd
this court is not bound by any agreement between the parties that
purports to abrogate this jurisdictional requirement."' 5 °

A variety of other statutory deadlines to review administrative
agency action-under the Hobbs Act,151 the Drug Enforcement
Agency, 152 and the Board of Immigration Appeals, 1 53 to name a few-
have all been consistently deemed jurisdictional. Even statutory
deadlines to file original actions, such as those to adjudicate title to
real property in which the United States claims an interest, are con-
sidered jurisdictional and "therefore may not be waived and may be

144. Stone, 514 U.S. at 405 (quoting Missouri v. Jenkins, 495 U.S. 33, 45 (1990) and
citing FED R. APP. P. 26(a)). See also Irwin v. Dep't of Veterans Affairs, 498 U.S. 89, 92
(1990) (granting certiorari to determine whether complaint challenging decision of
Equal Employment Opportunity Commission filed after the statutory deadline was "ju-
risdictionally barred").

145. 897 F.2d 583 (1st Cir. 1990).
146. Howitt v. U.S. Dep't of Commerce, 897 F.2d 583, 583 (1st Cir. 1990).
147. Howitt, 897 F.2d at 583-84.
148. 330 F.3d 502 (D.C. Cir. 2003).
149. Cellular Telecomms. & Internet Ass'n v. FCC, 330 F.3d 502, 508-09 (D.C. Cir.

2003).

150. Cellular Telecomms. & Internet Ass'n, 330 F.3d at 508.
151. 28 U.S.C. § 2344 (2000); Neb. Legislative Bd. v. Slater, 245 F.3d 656, 658 (8th

Cir. 2001).
152. Fry v. DEA, 353 F.3d 1041, 1043-44 (9th Cir. 2003) (deciding time to appeal

from DEA order is jurisdictional and cannot be waived).
153. Singh v. INS, 315 F.3d 1186, 1188 (9th Cir. 2003) (stating time limit isjurisdic-

tional and "cannot be tolled").
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raised at any time." 154 Thus, the principle of jurisdictional deadlines
has been considered as fundamental for statutory time limits as it has
for those set by rules.

III. KONTRICK V. RYAN: FROM JURISDICTIONAL
DEADLINES TO "CLAIM-PROCESSING RULES"

A. THE COURT REJECTS THE VIEW THAT THE BANKRUPTCY RULE

DEADLINE WAS JURISDICTIONAL

As shown thus far, generations of federal judges in thousands of
decisions have held that certain time limits in civil, criminal, or appel-
late practice-whether set by rule or statute-are "jurisdictional."
Therefore, they could neither be waived by the parties nor extended by
the court and could be raised at any time. Yet the very foundation for
such jurisprudence was shaken by the Supreme Court's 2004 decision
in Kontrick v. Ryan. 155

The Kontrick case involved a deadline derived from the Civil Rule
6(b) "family" discussed above-Bankruptcy Rule 9006(b). 156 In Kon-
trick, a creditor filed an objection to the debtor's discharge within the
time limit set by Rule 4004-one of those listed in Rule 9006(b)(3).
Then, almost four months after the deadline expired, the creditor filed
an amended complaint adding a variety of other grounds. The bank-
ruptcy court granted the creditor's motion for summary judgment
based on a new ground in the amended complaint. 157 The debtor filed
a motion to reconsider, arguing that he had earlier raised the untime-
liness of this ground along with others and that, in any event, because
the time limit was jurisdictional, it could be raised at any time.15 s

The bankruptcy court disagreed and ruled that whether the ground
was timely had not been raised earlier and also rejected the case law
holding that the time limit was jurisdictional. 159 On appeal, both the

154. Humboldt County v. United States, 684 F.2d 1276, 1280 (9th Cir. 1982). Simi-
larly, early on, the Court in Louisville Cement Co. v. ICC, 246 U.S. 638, 642 (1918) held
that a two-year statutory period in which to challenge rates before the Interstate Com-
merce Commission is not a mere statute of limitation, but is jurisdictional. In addition,
the statutory six-year period to bring actions in the United States Court of Claims is
deemed to be a "jurisdictional" limitation. See, e.g., Frazer v. United States, 288 F.3d
1347, 1351 (Fed. Cir. 2002) (describing time limit as "jurisdictional" and leaving for
another day whether equitable grounds could toll time).

155. 540 U.S. 443 (2004).
156. Kontrick v. Ryan, 540 U.S. 443 (2004).
157. Kontrick, 540 U.S. at 443
158. Id. at 451.
159. Id.
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district court and the Seventh Circuit affirmed and rejected precedent
holding that the deadline was jurisdictional. 160

The Supreme Court granted the debtor's petition for a writ of cer-
tiorari in view of the division of authority as to whether Rule 4004 was
jurisdictional. 16 1 The Court, in a unanimous opinion by Justice Gins-
burg, began its analysis by stating that "[olnly Congress may deter-
mine a lower federal court's subject matter jurisdiction" and noted
that the statute establishing the bankruptcy court's subject matter ju-
risdiction did not set a time limit-the deadline being set by Rule
4004.162 It also stated that procedural rules could not limit subject
matter jurisdiction. 16 3 Yet at the same time, the Court noted that
these basic principles were "common ground" because the petitioner
was not contending that the deadline affected a court's subject matter
jurisdiction. 164 Rather, the Court recognized that the petitioner main-
tained that the deadline was jurisdictional in the sense that it could
not be waived. 165

B. BEING "LESS THAN METICULOUS" IN USING THE WORD

"JURISDICTIONAL"

After the Court described the question as whether the time limit
was jurisdictional, it stated that courts had been imprecise in using
that term: "Courts, including this Court, it is true, have been less than
meticulous in this regard; they have more than occasionally used the
term 'jurisdictional' to describe emphatic time prescriptions in rules of
court. 'Jurisdiction,' the Court has aptly observed, 'is a word of many,
too many, meanings." 1 6 6 The Court went on to focus on Rule 6(b) and
its decision in Robinson: "For example, we have described Federal
Rule of Civil Procedure 6(b), on time enlargement, and correspond-
ingly, Federal Rule of Criminal Procedure 45(b), on extending time, as
'mandatory and jurisdictional"' and cited Robinson as one such
case.1

6 7

From this observation, the Court stated that the term "jurisdic-
tional" should be reserved for only two areas: "subject matter jurisdic-

160. See Ryan v. Kontrick, No. 00 CV 5736, 2001 U.S. Dist. LEXIS 7473, at *9-13
(N.D. Ill. May 30, 2001); In re Kontrick, 295 F.3d 724, 730-33 (7th Cir. 2002).

161. Kontrick, 540 U.S. at 452. The Court noted that the Eleventh Circuit had con-
sidered the time limit as "jurisdictional," see In re Coggin, 30 F.3d 1443, 1450-51 (11th
Cir. 1994), while the Second Circuit had concluded otherwise, see In re Benedict, 90 F.3d
50, 54 (2d Cir. 1996). Kontrick, 540 U.S at 452 n.6.

162. Kontrick, 540 U.S. at 452-54.
163. Id. at 454.
164. Id.
165. Id.
166. Id. (quotations and citations omitted).
167. Id.
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tion" and "personal jurisdiction."168 As for the deadline at issue, the
Court coined a new term: "claim-processing rules."16 9 It stated,
"Characteristically, a court's subject matter jurisdiction cannot be ex-
panded to account for the parties' litigation conduct; a claim-process-
ing rule, on the other hand, even if unalterable on a party's
application, can nonetheless be forfeited if the party asserting the rule
waits too long to raise the point."170 The Court then explained that
the case before it did not involve "equitable exceptions" to a deadline,
such as tolling, and thus reserved the question of "[wihether the
[Bankruptcy] Rules, despite their strict limitations, could be softened
on equitable grounds . .. "171 Rather than frame the question of
whether the deadline was subject to equitable exceptions, the Court
stated that because the untimely claim had not been raised until after
a ruling, any objection had been "forfeited."1 72

C. CLAIM-PROCESSING RULES: DEADLINES THAT CANNOT BE WAIVED,

ONLY "FORFEITED"

The Court's use of the word "forfeit" is significant. Almost univer-
sally, judges and lawyers have referred to jurisdictional deadlines as
being "unwaivable," meaning that the parties could not by their con-
duct extend such a deadline-either expressly by stipulation or implic-

168. Id. at 455.
169. Id.

170. Id. at 456.
171. Id. at 457. The Court then noted that the lower courts have been divided on

whether the deadlines in Bankruptcy Rules 4004 and 4007 could be extended on equita-
ble grounds. Id. n.ll. Since Kontrick, this debate has continued. For instance, in In re
Eaton, 327 B.R. 79 (Bankr. D. N.H. 2005), the court rejected a line of cases allowing the
Rule 4007 deadline to be equitably tolled because Rule 9006(b)(3) clearly stated that it
could be altered "only to the extent and under the conditions stated in Rule 4007(c)." In
re Eaton, 327 B.R. at 85. Therefore, the court concluded that "the general equitable
powers granted to the bankruptcy court may not trump specific provisions of the Bank-
ruptcy Rules." Id. at 86. See also In re Miller, No. 3:05-CV-1270-L, 2006 U.S. Dist.
LEXIS 13559, at *14-19 (N.D. Tex. Mar. 28, 2006) (reasoning even if Rule 4007 is a
claim-processing rule, it is not subject to equitable tolling). Cf In re Rychalsky, 318
B.R. 61, 63-64 (Bankr. D. Del. 2004) (deciding in light of Kontrick, Rule 4004 is not
jurisdictional and may be equitably tolled).

172. Kontrick, 540 U.S. at 458-59. Historically, the Supreme Court has considered
whether deadlines were either "jurisdictional" or "non-jurisdictional" based on a variety
of factors, including congressional intent. See, e.g., Zipes v. Trans World Airlines, Inc.,
455 U.S. 385, 393-98 (1982) (examining history and purpose of legislation and earlier
case law to conclude that the time to file a charge with the Equal Employment Opportu-
nity Commission was not "jurisdictional"). The importance of the distinction was that
non-jurisdictional deadlines are subject to equitable exceptions, described as "waiver,
estoppel, and equitable tolling." Zipes, 455 U.S. at 393. See also Nat'l R.R. Passenger
Corp. v. Morgan, 536 U.S. 101, 113 (2002) (citing Zipes v. Trans World Airlines, Inc.,
455 U.S. 385, 393 (1982)).
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itly by acquiescence. 17 3 Yet in Kontrick, the Court drew a clear
distinction between "waiver," which it described as an "intentional re-
linquishment or abandonment of a known right," and "forfeiture,"
meaning that a party had not timely objected to a late filing, even
though it acknowledged that the two words were often used
"interchangeably."

1 74

This distinction is important because the Court also stated that a
claim-processing deadline could not be waived, that is, overlooked by
agreement of the parties: "Nor should anything in this opinion be read
to suggest that a debtor and creditor may stipulate to the assertion of
time-barred claims when such an accommodation would operate to the
detriment of other creditors." 17 5 Thus, under the Court's formulation,
claim-processing rules deadlines can be "forfeited" but not "waived."

To draw this distinction between waiver and forfeiture for dead-
lines, the Court relied on one of its decisions from the area of criminal
procedure, United States v. Olano,176 in which it held that issues that
have been "forfeited," that is, not intentionally relinquished, can still

173. See, e.g., Herzog Contracting Corp. v. McGowen Corp., 976 F.2d 1062, 1066
(7th Cir. 1992) (noting that time to appeal is "jurisdictional" and "therefore it cannot be
waived or, what amounts to the same thing, forfeited by conduct giving rise to an estop-
pel"); Howitt v. U.S. Dep't of Commerce, 897 F.2d 583, 583-84 (1st Cir. 1990) (explaining
jurisdictional time limit cannot be waived).

174. Kontrick, 540 U.S. at 458 n.13.
175. Id. at 457 n.12. The Court's statement that the deadline could not be waived if

it would cause a "detriment" to creditors is not entirely clear. In making this statement,
the Court cited In re Dollar, 257 B.R. 364, 366 (Bankr. S.D. Ga. 2001). There, the bank-
ruptcy court considered a case in which the debtor and creditor had agreed to extend the
deadline after it had expired. In re Dollar, 257 B.R. at 366. The court, on its own mo-
tion, ruled that it would not allow the parties to extend the "jurisdictional" deadline. Id.
at 367. In doing so, it noted that such an "agreed" extension could involve a creditor
pressuring a debtor and potential prejudice to other creditors who did not receive a
similar extension. Id. at 366. Since bankruptcy cases typically involve many different
creditors with varying types of claims, presumably, any waiver of the deadline would
potentially be a detriment to creditors. Further, gauging any such detriment would be
difficult, given the numerous parties and their varied circumstances. Beyond the bank-
ruptcy context, waiving deadlines in any multi-party litigation may well also cause a
"detriment" in some form to other parties.

Moreover, whether or not a potential detriment is present, waiver would be particu-
larly difficult to justify for any of the deadlines that are part of the Civil Rule 6(a) "fam-
ily," which includes Criminal Rule 45(a), Appellate Rule 26(a) or Bankruptcy Rule
9006(a). See supra text accompanying notes 73-74. This is so because all of these rules,
by design, contain the express limitation that they cannot be extended except as pro-
vided in the rules themselves. And equitable exceptions which would include "waiver"
(see supra note 172) are not listed in the rules as a means by which these time limits
may be extended. Therefore, to allow parties to stipulate to an extension of one of these
deadlines, that is, to "waive" it, would be directly contrary to the explicit language of the
rules. See supra note 171; In re Eaton, 327 B.R. at 86 (explicit language of Bankruptcy
Rule 9006(a)(3) does not allow for equitable exceptions such as tolling).

176. 507 U.S. 725 (1993).
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be considered for plain error review. 1 77 In that context, however, "for-
feiture" does not mean an issue is lost, as it would be if applied to
deadlines, but rather, it has the opposite effect: the issue is preserved
for review. While the waiver/forfeiture distinction has an established
meaning for preserving issues for plain error review, in Kontrick, the
Court cited no authority in which the distinction was applied to claim-
processing rules that could be forfeited but not waived. As such, by
creating a new category of deadlines referred to as "claim-processing
rules," the Court was entering new territory. And as will be shown
below, this presents new problems of its own.

IV. COURTS EITHER GRAPPLE WITH KONTRICK OR
OVERLOOK IT

With the Kontrick decision, the Court made clear that the term
"jurisdictional" is confined to subject matter or personal jurisdiction
and also that subject matter jurisdiction in particular involves "clas-
ses of cases," not time limits. 178 The Court reinforced this ruling later
in the same term in Scarborough v. Principi1 79 when it held that the
thirty-day time limit for seeking attorney fees under the Equal Access
to Justice Act was also not jurisdictional, and thereby allowed an
amended petition for fees filed after the deadline.' 8 0 In Scarborough,
the Court stressed, also in an opinion by Justice Ginsburg, that time
limits do not implicate subject matter jurisdiction, which it again de-
scribed as limited to "classes of cases."' 8 l To emphasize that time lim-
its do not implicate subject matter jurisdiction, the Court stated that
"the current dispute ... presents a question of time. The issue is not
whether, but when .... '8 2

Courts responded to Kontrick in different ways: some being un-
sure of how far it reached, while others continued to use the familiar
term "jurisdictional" to describe deadlines without mentioning Kon-
trick. In particular, some courts continued to hold that the time to
appeal is jurisdictional, both under Appellate Rule 4(a)18 3 and Bank-

177. Kontrick, 540 U.S. at 458 n.13 (citing United States v. Olano, 507 U.S. 723,
733-34 (1993)).

178. Id. at 455.
179. 541 U.S. 401 (2004).
180. Scarborough v. Principi, 541 U.S. 401, 413-14 (2004).
181. Scarborough, 541 U.S. at 414.
182. Id. at 413.
183. See, e.g., Tex. Peanut Farmers v. United States, 409 F.3d 1370, 1375 (Fed. Cir.

2005) (noting courts "uniformly" have held that time for appeal is "jurisdictional");
United States v. Arevalo, 408 F.3d 1233, 1239 (9th Cir. 2005) (stating time for appeal is
"jurisdictional" and "goes to the very power of an appellate court to review alleged errors
below"), cert. denied, 126 S. Ct. 310 (2005); United States v. Stute Co., 402 F.3d 820, 822
(8th Cir. 2005) (describing time for appeal as "mandatory and jurisdictional"); Williams
v. KFC Nat'l Mgmt. Co., 391 F.3d 411, 415 (2d Cir. 2004) (viewing time to appeal as
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ruptcy Rule 8002.184 Though Kontrick pointed out that objections to
untimely filings could be "forfeited" only if the parties do not object,
courts continued to raise untimely appeals on their own.18 5 In addi-
tion, without mentioning Kontrick, courts continued to hold that the
seven-day time limits in Criminal Rules 33 and 35 for a new trial or to
correct a sentence were jurisdictional." 18 6 Courts also continued to
follow the longstanding authority that the ten-day period for post-trial
motions specified in Civil Rule 6(b) is jurisdictional.' 8 7 Finally, Kon-
trick also did not change longstanding precedent that deadlines set by
statute are jurisdictional.18 8

"jurisdictional"), cert. dismissed, 544 U.S. 1012 (2005); Local Union No. 12004, United
Steelworkers v. Massachusetts, 377 F.3d 64, 72 (1st Cir. 2004) (explaining that time to
appeal is "jurisdictional").

184. See, e.g., In re Siemon, 421 F.3d 167, 169 (2d Cir. 2005) ("We therefore follow
our sister circuits in holding that the time limit contained in Rule 8002(a) is jurisdic-
tional."); In re United Airlines, Inc., 337 B.R. 904, 908 (N.D. Ill. 2006) (stating the time
to appeal under Rule 8002 is "mandatory and jurisdictional"); AgSouth Farm Credit,
ACA v. Bishop, 333 B.R. 746, 748-49 (D.S.C. 2005) (explaining time to appeal is "juris-
dictional in nature" and dismissing appeal when notice filed by facsimile contrary to
local rules).

185. See, e.g., Marquez v. Mineta, 424 F.3d 539, 541 (7th Cir. 2005) (raising sua
sponte whether late appeal should be dismissed for "lack of jurisdiction"); Jackson v.
Crosby, 375 F.3d 1291, 1297 (11th Cir. 2004) ("Although the plaintiffs did not question
our jurisdiction to entertain the appeal, we did so own [sic] our own initiative."), cert.
denied sub nom. Jackson v. McDonough, 127 S. Ct. 240 (2006); Poole v. Family Court,
368 F.3d 263, 264 (3d Cir. 2004) (explaining that before reaching merits, court must
consider whether timely notice of appeal filed), cert. denied, 543 U.S. 1049 (2005);
United States v. Perry, 360 F.3d 519, 522 (6th Cir. 2004) ("Before reaching the merits,
we must consider whether ... we lack jurisdiction because of [intervenor's] allegedly
untimely appeal."); Clain v. Int'l Steel Group, No. 04 Civ. 173 (KNF), 2005 U.S. Dist.
LEXIS 1531, at *4-5 (S.D.N.Y. Feb. 2, 2005) (dismissing, sua sponte, attempt to appeal
bankruptcy court order without a timely notice of appeal), affd, 156 F. App'x 398 (2d
Cir. 2005), cert. denied, 127 S. Ct. 437 (2006).

186. United States v. Green, 405 F.3d 1180, 1188 (10th Cir. 2005) (deciding district
court had no "jurisdiction" to resentence defendant after seven-day time limit in Rule 35
expired); United States v. Shank, 395 F.3d 466, 470 (4th Cir. 2005) ("We note that the
vast majority of our sister circuits have specifically rejected [the non-jurisdictional
view]" and held that "the rule clearly imposes a seven-day jurisdictional limit."), cert.
denied, 544 U.S. 1062 (2005); United States v. Glenn, 389 F.3d 283, 287 (1st Cir. 2004)
("This court has repeatedly held that the seven-day limitations period for Rule 33 mo-
tions is jurisdictional."); United States v. Correa, 362 F.3d 1306, 1309 (11th Cir. 2004)
("Rule 33's time limits are jurisdictional.").

187. Morris v. Unum Life Ins. Co. of Am., 430 F.3d 500, 502 (1st Cir. 2005) (deciding
a motion filed after the ten-day limit in Rule 59(e) was a "nullity" and district court was
"without jurisdiction to grant it"), cert. denied, 126 S. Ct. 2355 (2006); Aird v. United
States, 339 F. Supp. 2d 1305, 1308 (S.D. Ala. 2004) (stating ten-day limit under Rule
59(e) is "jurisdictional"); Bostic v. AT&T, 312 F. Supp. 2d 731, 734-35 (D.V.I. 2004) (ex-
plaining local rule could not extend the ten-day period under FED. R. Civ. P. 59(e) to
amend judgment).

188. See, e.g., Dakane v. U.S. Att'y Gen., 399 F.3d 1269, 1272 n.3 (11th Cir. 2005)
(stating statutory time limit to review an immigration proceeding is 'jurisdictional");
Jones v. Dep't of Justice, 125 F. App'x 1006, 1007 (Fed. Cir. 2005) (deciding sixty-day
statutory period to review decision of Merit Systems Protection Board is 'jurisdic-
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Though some courts did not mention Kontrick when dealing with
time limits, others recognized that it may have fundamentally altered
how deadlines are treated. One such case was the Fourth Circuit's
decision in Brickwood Contractors, Inc. v. Datanet Engineering,
Inc.'8 9 In Brickwood, the court considered whether the twenty-one-
day "safe harbor" limit for requesting sanctions under Civil Rule 11
could be considered jurisdictional such that, even if not raised below,
it could still be considered on appeal.190 In an en banc decision involv-
ing thirteen judges, the Fourth Circuit discussed Kontrick at length
and concluded that in light of that decision the term "jurisdictional"
must be used "very carefully."' 9 i It concluded that since there is "no
question" that Congress granted subject matter jurisdiction over a mo-
tion for sanctions, a failure to file a motion within the twenty-one-day
period set by the rule cannot be considered jurisdictional.' 9 2 There-
fore, a "failure to timely raise the [twenty-one-day period] amounts to
a forfeiture of the issue."1 9 3 But in reaching this conclusion, the court
also noted that Appellate Rule 4 and Civil Rule 59 have historically
been described as "jurisdictional," and that, even after Kontrick, such
rules should still be considered as involving subject-matter jurisdic-
tion because they establish the "point of time at which the subject
matter of the district court ends and that of the court of appeals
begins."1

9 4

Judge Luttig filed a concurring opinion that also focused on the
meaning of Kontrick.' 9 5 In his opinion, Judge Luttig concluded that,
based on the holding in Kontrick, none of the time periods-whether
in Rule 11 or for an appeal or post-trial motion-could still be consid-
ered jurisdictional.' 96 But neither could they be considered waiv-
able.' 97 Judge Luttig pointed out that Kontrick focused on the concept
of subject matter jurisdiction as involving a "class of cases," and there-
fore, even if Rules 4 and 59 involved the transition between district
and appellate courts, that still did not mean they could be considered
jurisdictional in the sense used in Kontrick.198 Judge Luttig also con-

tional"); Brazoria County v. EEOC, 391 F.3d 685, 688 (5th Cir. 2004) (finding sixty-day
statutory period to review decision of federal agency is "jurisdictional").

189. 369 F.3d 385 (4th Cir. 2004) (en banc).
190. Brickwood Contractors, Inc. v. Datanet Eng'g, Inc., 369 F.3d 385, 388, 390 (4th

Cir. 2004) (en banc).
191. Brickwood Contractors, Inc., 369 F.3d at 392.
192. Id.
193. Id. at 396. The court then reached the question of timeliness based on a plain

error review of the issue and reversed the district court's imposition of sanctions.
194. Id. at 392-93.
195. Id. at 399-405 (Luttig, J., concurring).
196. Id. at 400 (Luttig, J., concurring).
197. Id. at 402-03 (Luttig, J., concurring).
198. Id. at 401 (Luttig, J., concurring).
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cluded, however, that even if these deadlines did not involve subject
matter jurisdiction, "there is little evidence to suggest that Kontrick
meant to upset the settled understandings of the effect of noncompli-
ance with these rules," namely, that they cannot be waived or "ignored
by the court." He then concluded that the twenty-one-day period of
Rule 11 was sufficiently similar that it too could not be waived. 19 9

V. PICKING UP WHERE KONTRICK LEFT OFF: EBERHART
HOLDS THAT CRIMINAL RULE DEADLINES ARE NOT
JURISDICTIONAL

A. THE SEVENTH CIRCUIT FOLLOWS SUPREME COURT PRECEDENT

THAT CRIMINAL RULES ARE JURISDICTIONAL

As shown above, twelve courts of appeal-from the D.C. Circuit to
the Eleventh-have all viewed the seven-day time limit for new trials
and to correct sentences under Criminal Rules 33 and 35 as jurisdic-
tional.20 0 And after Kontrick, they continued to do so.2 0 1 In fact, the
Fourth Circuit stated that the "vast majority" of the circuits consid-
ered the Rule 35 deadline to be jurisdictional. 20 2 The Seventh Circuit,
however, raised whether Kontrick had overturned this inveterate au-
thority.20 3 In United States v. Eberhart,20 4 the defendant filed a sup-
plemental memorandum expanding the grounds for a new trial after
the Rule 33 deadline had passed. The government did not raise the
untimeliness of the new grounds in the district court, and the court
granted the motion. 20 5 On appeal, the government argued that the
district court did not have jurisdiction to consider the late motion for a
new trial.20 6

The Seventh Circuit first discussed the longstanding precedent,
including the Supreme Court's decision in Robinson, holding that the
seven-day period was jurisdictional, but then noted that Kontrick
"casts doubt on whether Rule 33's time limitations are 'jurisdictional'

199. Id. at 403 (Luttig, J., concurring). Judge Luttig drew a distinction between the
Bankruptcy Rules at issue in Kontrick and the deadlines in Civil Rules 4, 11 and 59, by
noting that Kontrick involved "pleadings," which required any untimely filing to be
raised as an affirmative defense, while there was no such parallel pleading requirement
to raise untimeliness for the other rules. Id. (Luttig, J., concurring).

200. See supra note 91.
201. See supra note 186.
202. United States v. Shank, 395 F.3d 466, 469-70 (4th Cir. 2005) (citing authority

that the motion had to be ruled on within seven days), cert. denied, 544 U.S. 1062
(2005).

203. United States v. Eberhart, 388 F.3d 1043 (7th Cir. 2004), rev'd per curiam, 546
U.S. 12 (2005).

204. 388 F.3d 1043 (7th Cir. 2004), rev'd per curiam, 546 U.S. 12 (2005).
205. Eberhart, 388 F.3d at 1048-49.
206. Id.
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in the sense that they may be raised for the first time on appeal."20 7

The court then stated that Kontrick "may suggest that Rule 33's time
limits are merely inflexible claim-processing rules that could be for-
feited if not timely asserted."20 8 But because Kontrick did not "ex-
pressly overrule" the earlier cases to the contrary, "we are bound to
follow them until expressly overruled by the Supreme Court."20 9 As a
result, the court held that the untimeliness of the new grounds could
be raised for the first time on appeal and that the "district court
lacked jurisdiction" to consider it.210

B. THE CRIMINAL RULE DEADLINES BECOME CLAIM-PROCESSING

RULES

In Eberhart v. United States,21 1 the Supreme Court promptly took
up the Seventh Circuit's request to clarify the meaning of Kontrick as
it related to other deadlines. 2- 2 In a per curiam opinion, it reversed
the Seventh Circuit's ruling that the Criminal Rule 33 was jurisdic-
tional. The Court noted that the "Rules we construed in Kontrick
closely parallel those at issue here," and in particular pointed out that
the language of Bankruptcy 9006(b) and Criminal Rule 45(b) are "al-
most identical."21 3 Therefore, the Court stated, "[iut is implausible
that the Rules considered in the Kontrick case can be nonjurisdictional
claim-processing rules, while virtually identical provisions of the
Rules of Criminal Procedure can deprive federal courts of subject mat-
ter jurisdiction."

21 4

The Court returned to the idea announced in Kontrick that its
own decisions had contributed to "confusion" as to whether the dead-
lines were jurisdictional: "[Our most recent decisions have attempted
to brush away confusion introduced by our earlier opinions.... We
break no new ground in firmly classifying Rules 33 and 45 as claim-
processing rules, despite the confusion generated by the 'less than me-
ticulous' uses of the term 'jurisdictional' in our earlier cases."2 15

The Court then discussed two of its decisions that apparently had
contributed to that confusion and were relied on by the Seventh Cir-
cuit: United States v. Smith2iS-and the forbearer of innumerable de-

207. Id. at 1049.
208. Id.
209. Id.
210. Id. at 1049-50.
211. 546 U.S. 12 (2005) (per curiam), cert. denied, 127 S. Ct. 228 (2006).
212. Eberhart v. United States, 546 U.S. 12, 17-18 (2005) (per curiam), cert. denied,

127 S. Ct. 228 (2006).
213. Eberhart, 546 U.S. at 18.
214. Id.
215. Id. at 18-19 (quoting Kontrick v. Ryan, 540 U.S. 443, 454 (2004)).
216. 331 U.S. 469 (1947).
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cisions holding time limits to be jurisdictional-United States v.
Robinson.2 17 The Court stated that "[wie need not overrule Robinson
or Smith to characterize Rules 33 and 45 as claim-processing
rules. '2 18 The Court first readily distinguished Smith, since that deci-
sion turned on the district court not having the power to issue an or-
der once the case was before the reviewing court, and not because the
deadline in Rule 33 itself is jurisdictional. 2 19

Yet Robinson was a different matter. In Eberhart, the Court rec-
ognized that Robinson actually used the phrase "mandatory and juris-
dictional" no fewer than four times, and the Court had used that term
repeatedly since.220 In fact, as noted above, Robinson has been relied
on in over one thousand decisions for the proposition that certain
deadlines are jurisdictional and thus cannot be waived and may be
raised sua sponte by the court.22 1 The Court distinguished Robinson,
however, by noting that there the government moved to dismiss the
appeal because it was untimely and thus, "Robinson is correct not be-
cause the District Court lacked subject-matter jurisdiction, but be-
cause district courts must observe the clear limits of the Rules of
Criminal Procedure when they are properly invoked."2 22

The Court then quoted from Kontrick that courts "have more than
occasionally used the term 'jurisdictional' to describe emphatic time
prescriptions in rules of court."22 3 As such, the Court stated that:

The resulting imprecision has obscured the central point of
the Robinson case-that when the Government objected to a
filing untimely under [the former rule governing the time to
appeal] the court's duty to dismiss the appeal was mandatory.
The net effect of Robinson, viewed through the clarifying lens
of Kontrick, is to admonish the Government that failure to
object to untimely submission entails forfeiture of the objec-
tion, and to admonish defendants that timeliness is of the es-
sence, since the Government is unlikely to miss timeliness
defects very often.

2 2 4

Thus, the Court concluded that "[a]fter Kontrick, it is difficult to
escape the conclusion that Rule 33 motions are similarly nonjurisdic-
tional."2 25 As in Kontrick, the Court stated that what it now referred
to as "claim-processing rules" turned not on waiver-which the Court

217. 361 U.S. 220 (1960). See also supra notes 81-85 and accompanying text.
218. Eberhart, 546 U.S. at 19.
219. Id.
220. Id. at 19-20.
221. See supra note 85.
222. Eberhart, 546 U.S. at 19.
223. Id. at 20 (quoting Kontrick v. Ryan, 540 U.S. 443, 454 (2004)).
224. Id.
225. Id.
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was careful to point out in Kontrick was "intentional"-but on what it
called "forfeiture." It noted, "[t]hese claim-processing rules thus as-
sure relief to a party properly raising them, but do not compel the
same result if the party forfeits them."2 2 6

VI. AFTER KONTRICK AND EBERHART: WHERE DO
JURISDICTIONAL DEADLINES STILL EXIST?

Even though the Supreme Court reversed the Seventh Circuit in
Eberhart, it accepted much of the responsibility for what it described
as its own "imprecision" in the use of the term "jurisdictional":

Although we find [the Seventh Circuit's] disposition to have
been in error, we fully appreciate that it is an error shared
among the circuits, and that it was caused in large part by
imprecision in our prior cases. Our repetition of the phrase
"mandatory and jurisdictional" has understandably led the
lower courts to err on the side of caution by giving the limita-
tions in Rule 33 and 45 the force of subject-matter
jurisdiction.

22 7

As a result, the Court stated that the Seventh Circuit followed a
"prudent course" in that, even though it had doubts after Kontrick as
to whether the deadlines are jurisdictional, it felt bound to follow pre-
cedent of the Supreme Court that was directly on point and had not
been expressly overruled. 228

The decisions in Kontrick and Eberhart raise an overarching
question: do jurisdictional deadlines still exist anywhere, and if so,
where? After Kontrick, but before Eberhart, courts had considered va-
rious other criteria for the dividing line between jurisdictional and
non-jurisdictional deadlines. As noted above, Judge Luttig suggested
that the waivability of a deadline may turn on whether it could be
raised as part of the pleading process in an answer. 22 9 Yet after Eber-
hart, that is unlikely since the Criminal Rules at issue there were not
subject to any pleading requirements.

Another possible dividing line between jurisdictional and non-ju-
risdictional deadlines after Kontrick was proposed by the Seventh Cir-
cuit in Joshi v. Ashcroft.230 In Joshi, Judge Posner suggested an
"emergent distinction . .. between those deadlines that govern the
transition from one court (or other tribunal) to another, which are ju-
risdictional and other deadlines, which are not."231 But after Eber-

226. Id. at 21.
227. Id.
228. Id.
229. Brickwood, 369 F.3d at 405 (Luttig, J., concurring).
230. 389 F.3d 732 (7th Cir. 2004).
231. Joshi v. Ashcroft, 389 F.3d 732, 734 (7th Cir. 2004).
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hart, such a distinction is not likely, since the Court made no mention
of "court-sequencing" as playing any role in its analysis. Indeed, the
Criminal Rule 33 at issue in Eberhart, like the post-trial motions in
Civil Rule 6(b), is actually part of the court-sequencing process be-
cause it tolls the time for appeal. 232

In addition, while some courts have suggested that only statutory
deadlines are jurisdictional, others have suggested just the oppo-
site.23 3 And it is not entirely clear from Kontrick or Eberhart whether
a deadline derived from a statute or rule would have a bearing on
whether it is jurisdictional. In fact, since Kontrick states that subject
matter jurisdiction is limited to a court's competency over "classes of
cases," 23 4 an argument may be made that no time limit could ever be
"jurisdictional."

Finally, shortly after deciding Eberhart, the Court again raised
further questions as to whether jurisdictional deadlines still remain in
any form. InArbaugh v. Y& H Corp.,23 5 the Court held that the num-
ber of employees required for a discrimination claim under Title VII of
the Civil Rights Act does not involve subject matter jurisdiction. 236 In
doing so, the Court also stated, again in an opinion by Justice Gins-
burg, that "[t]his Court, no less than other courts" had been "profli-
gate" in the use of the term "jurisdiction." The Court then noted in
dicta, citing Kontrick and Eberhart, that "in recent decisions, we have
clarified that time prescriptions, however emphatic, 'are not properly
typed jurisdictional.' 237 Again, this would suggest that time limits of
any nature or description, whether post-trial motions under Rule 6(b),
the time for appeal under Rules 4(a) and 26(a), or innumerable other
time limits, would no longer be considered jurisdictional.

While the rationale of Kontrick and Eberhart might suggest that
no time limit could be considered jurisdictional-that would also
mean that within two years these decisions have effectively overruled
thousands of decisions spanning a nearly 160-year period and have
eliminated a mainstay in the world of civil, criminal, and appellate
procedure by mere implication. Yet as the Supreme Court empha-
sized most recently in Eberhart itself, overruling by implication is not

232. See FED R. APP. P. 4(b)(3)(A) (stating that post-trial motions under Criminal
Rules toll the time to appeal). See also United States v. Shank, 395 F.3d 466, 469 (4th
Cir. 2005) (noting "interplay between Rule 35 and Fed. R. App. P. 4(b)"), cert. denied,
544 U.S. 1062 (2005); United States v. Hocking, 841 F.2d 735, 736-37 (7th Cir. 1988)
(court sua sponte raises a late motion for new trial under Rule 33 as grounds to dismiss
the appeal).

233. See supra note 134.
234. See Kontrick v. Ryan, 540 U.S. 443, 455 (2004).
235. 126 S. Ct. 1235 (2006).
236. Arbaugh v. Y & H Corp., 126 S. Ct. 1235, 1245 (2006).
237. Arbaugh, 126 S. Ct. at 1238, 1242 (quotations omitted).
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favored. 238 Fundamental principles of stare decisis counsel against
such seismic shifts in the law occurring unannounced and without a
thorough assessment of existing precedent. 239 This is particularly so
when the Supreme Court precedent has explicitly held for over a cen-
tury and a half that certain time limits are jurisdictional. Moreover,
those who established the time limits in the first place-whether Con-
gress or rule makers-have not seen fit to alter that interpretation,
thus tacitly endorsing it.240 In fact, as recently as a year before decid-
ing Kontrick, the Court in Barhart v. Peabody Coal Co.,241 while hold-
ing that a statutory time to assign health benefits was not
jurisdictional, also made plain that there did exist a class of time lim-
its-citing the time to appeal as an example-that are in fact jurisdic-
tional: "The accepted fact is that some time limits are jurisdictional
even though expressed in a separate statutory section from jurisdic-
tional grants .... ,,242 All of this counsels against a sweeping conclu-
sion that jurisdictional time limits no longer exist anywhere. Thus,
since Congress has never intervened to alter such established author-
ity, only Congress can now overturn it.

But all the same, in light of Kontrick and Eberhart, courts and
litigants in civil and criminal cases alike will now ask, as the Seventh
Circuit did in Eberhart, what time limits, if any, continue to be juris-
dictional. Indeed, in the short time since Eberhart was decided, courts
of appeals have demonstrated a dramatic divergence of opinion on a
variety of deadlines that before now have always been considered ju-

238. See Eberhart, 546 U.S. at 21.
239. See generally In re Qwest Commc'ns Int'l, Inc., 450 F.3d 1179, 1192 (10th Cir.

2006) ("Generally it is the nature of the common law to move slowly and by accretion;
swift and massive movements are not impossible, but they are relatively rare." (citing
BENJAMIN N. CARDOZO, THE NATURE OF JUDICIAL PROCEss 24 (1921))), cert. denied sub
nom. Qwest Commc'ns Int'l, Inc. v. New England Health Care Employees Pension
Fund, 127 S. Ct. 584 (2006).

240. See Patterson v. McLean Credit Union, 491 U.S. 164, 172-73 (1989) ("Consider-
ations of stare decisis have special force in the area of statutory interpretation, for here,
unlike the context of constitutional interpretation, the legislative power is implicated,
and Congress remains free to alter what we have done."). See also Ankenbrandt v. Rich-
ards, 504 U.S. 689, 700 (1992) (reasoning Congress' silent acceptance of this construc-
tion for nearly a century and "[c]onsiderations of stare decisis have particular strength
in this context, where 'the legislative power is implicated'" (quoting Patterson v. Mc-
Lean Credit Union, 491 U.S. 164, 172-73 (1989))); Hilton v. S.C. Pub. Rys. Comm'n, 502
U.S. 197, 202 (1991) (explaining stare decisis has "added force" when earlier decisions
relied upon for long period). As the Court noted as early as Curry and later in Robinson,
if the jurisdictional nature of the time limits in question should be changed, that was a
matter for Congress or the rule makers. See supra notes 26 and 84 and accompanying
text.

241. 537 U.S. 149 (2003).
242. Barnhart v. Peabody Coal Co., 537 U.S. 149, 159 n.6 (2003) (citing time to ap-

peal under 28 U.S.C. § 1291 and Browder v. Dir., Dep't of Corr., 434 U.S. 257, 264
(1978)).
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risdictional. For instance, some courts have questioned whether the
time to appeal is still jurisdictional, which would have been unheard
of before Kontrick and Eberhart.2 43

Other courts have gone beyond merely questioning and have de-
cided that even after Kontrick and Eberhart, the time to appeal re-
mains jurisdictional. This was the conclusion of the Tenth Circuit in
Alva v. Teen Help.24 4 In Alva, the court considered a notice of appeal
that was filed six minutes after the due date and for which the appel-
lant did not seek an extension of time for excusable neglect during the
twenty days allowed by Fed. R. App. P. 4(a)(5). 24 5 The appellees did
not contest the untimeliness of the appeal and after the parties filed
their briefs, the court required the parties to "show cause why this
appeal should not be dismissed for lack of jurisdiction" and directed
them to specifically address Kontrick and Eberhart.2 46

The court began its analysis by noting that "[fior nearly sixty
years we have treated the timely filing of a notice of appeal in both
criminal and civil actions as mandatory and jurisdictional."24 7 After
discussing Kontrick and Eberhart, the court concluded neither deci-
sion "affects the jurisdictional nature of the timely filing of [a] civil
appeal.... None of these rules derive expressly from a statute."2 48 As
for criminal appeals, the court noted in dicta that even though this

243. For example, the Seventh Circuit in United States v. Smith, 438 F.3d 796 (7th
Cir. 2006), noted that in light of Kontrick and Eberhart the time to appeal may be only a
"case processing rule"; however, at the same time noted that the Court had referred to
such deadlines as "mandatory and jurisdictional" numerous times. Smith, 438 F.3d at
801. Therefore, it left open "the question whether an untimely appeal may be enter-
tained with the consent (or after the oversight) of an appellee." Id. Other circuits have
also questioned whether the time to appeal remains jurisdictional without actually de-
ciding the question, but still have given conflicting assessments as to the effect of Kon-
trick and Eberhart. See In re Johns-Manville Corp., Nos. 06-2320-bk (xap) & 06-3317-bk
(con), 2007 U.S. App. LEXIS 925, at *13-14 (2d Cir. Jan. 17, 2007) (explaining Eberhart
not "authoritative precedent" as to whether time limits for appeals are jurisdictional,
but it "strongly suggest[s]" that they are not); United States v. Leijano-Cruz, No. 05-
50280, 2006 U.S. App.LEXIS 31329, at *7, *7 n.5 (5th Cir. Dec. 21, 2006) ("From Eber-
hart's discussion of Robinson, one might conclude that rule 4(b) is non-jurisdictional,
but no court of appeals has yet done so, and we find it unnecessary to take that step
here."); cf United States v. Carelock, 459 F.3d 437, 441 n.6 (3d Cir. 2006) (noting that
although Kontrick and Eberhart raise question as to whether the filing of a notice of
appeal is jurisdictional, the language, commentary of rules, and earlier Supreme Court
precedent all "strongly support" conclusion that it is jurisdictional, but court need not
answer question because no waiver here).

244. 469 F.3d 946, 948 (10th Cir. 2006). Another panel of the Tenth Circuit in dicta
viewed the issue differently. See In re Special Grand Jury 89-2, 450 F.3d 1159, 1166 n.2
(10th Cir. 2006) (without deciding issue, court notes that Eberhart "strongly suggested
that a timely notice of appeal is not jurisdictional").

245. Alva v. Teen Help, 469 F.3d 946, 949 (10th Cir. 2006).
246. Alva, 469 F.3d at 948.
247. Id. at 951.
248. Id. at 952-53.
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time limit is derived from a rule rather than a statute, it did not read
Eberhart as overruling the Supreme Court's well-established prece-
dent in Robinson.2 49 And finally, the court concluded that even as-
suming Eberhart called into question the jurisdictional nature of the
time to appeal, it still would not overturn long-settled precedent:

When a statute unambiguously constrains our jurisdiction,
rules implementing that constraint have passed muster with
Congress and sixty years of jurisprudence have cemented the
jurisdictional nature of a timely appeal in civil cases, it is not
the place of the courts of appeals to engage in a contrary
flight of fancy.2 50

Yet what the Tenth Circuit described as a "flight of fancy" is pre-
cisely what other circuits have embraced when concluding the time to
appeal could be waived. For instance, the Ninth Circuit has deter-
mined-contrary to longstanding precedent-that in light of Kontrick
and Eberhart, the time to petition for permission to appeal under Fed.
R. App. P. 5(a) is a claim-processing rule and not jurisdictional. 2 5 1

249. Id. at 953 n.13. Another panel of different judges of the Tenth Circuit later
noted that in Alva, the court "reaffirmed" that the time to appeal in a civil case is
"mandatory and jurisdictional" and "strongly suggested" the same for criminal appeals.
United States v. Dowling, Nos. 05-5210 & 06-5050, 2007 U.S. App. LEXIS 198, at * 4 n.1
(10th Cir. Jan. 4, 2007).

250. Alva, 469 F.3d at 955. The Eleventh Circuit has also concluded even after deci-
sions such as Eberhart and Arbaugh, a timely notice of appeal was jurisdictional:
"Neither Arbaugh nor other binding decision holds that a court of appeals always has
appellate jurisdiction to decide whether the district court had jurisdiction. Otherwise,
an appeal could be filed months, years or even decades late." United States v. Machado,
465 F.3d 1301, 1306 (11th Cir. 2006) (citations omitted). Other courts of appeal also
continue to hold the time to appeal is "mandatory and jurisdictional," without reference
to Kontrick or Eberhart. See, e.g., In re Bli Farms, 465 F.3d 654, 657, 658 (6th Cir. 2006)
(dismissing appeal for lack of jurisdiction when no timely motion for rehearing filed to
toll appeal time, even though a motions panel had earlier denied motion to dismiss ap-
peal); Choice Hotels Int'l, Inc. v. Bennett, Nos. 05-1026 & 06-1372, 2006 U.S. App.
LEXIS 30796, at *2 (4th Cir. Dec. 14, 2006) (per curiam) (stating appeal period is
"mandatory and jurisdictional" (quoting United States v. Robinson, 361 U.S. 220, 229
(1960))); Davis v. Nicholson, 190 F. App'x 951 (Fed. Cir. 2006) (citing Griggs v. Provi-
dent Consumer Disc. Co., 459 U.S. 56 (1982)) ("Time limit for filing a notice of appeal is
jurisdictional."); Dieser v. Cont'l Cas. Co., 440 F.3d 920, 923, 927 (8th Cir. 2006) (dis-
missing untimely appeal sua sponte, stating "a timely notice of appeal is mandatory and
jurisdictional").

The Third Circuit is apparently split as to whether the time to appeal under the
Bankruptcy Rules is jurisdictional. See In re Barbel, No. 06-1793, 2006 U.S. App.
LEXIS 30788, at *4 (3d Cir. Dec 14, 2006) (recognizing time to file bankruptcy appeal is
jurisdictional); cf. In re Ezekoye, 185 F. App'x 179, 180 n.2 (3d Cir. 2006) (deciding that
after Eberhart, time to appeal under Bankruptcy Rule 8002 not jurisdictional). The
Fifth Circuit has held unequivocally that the time period for bankruptcy appeals is ju-
risdictional. In re Muecke, No. 06-50462, 2006 U.S. App. LEXIS 30815, at *4 (5th Cir.
Dec. 14, 2006) (per curiam) (deciding district court had no jurisdiction over untimely
bankruptcy appeal and therefore court of appeals has no jurisdiction to hear appeal).

251. Amalgamated Transit Union Local 1309 v. Laidlaw Transit Serv., Inc., 435 F3d
1140, 1147 (9th Cir. 2006). The ten-day period under 28 U.S.C. § 1292(b) to petition the
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Similarly, the District of Columbia Circuit stated in dictum that after
Eberhart, the government could waive an untimely appeal. 25 2 And
contrary to fifty years of solid precedent holding that a timely motion
under Rule 59 is jurisdictional and necessary to toll the time to ap-
peal, the Ninth Circuit has held after Kontrick that Rule 59 "is as
much a claim-processing rule as the rule at issue in Kontrick."25 3 In
sharp contrast to such decisions, other courts continue to adhere to
the long-settled law that the Rule 59 deadline is jurisdictional. 25 4

With regard to deadlines set by statute, a division of opinion has
also quickly emerged. This division is well-illustrated in the Federal
Circuit's opinion in John R. Sand & Gravel Co. v. United States,25 5

dealing with the statutory six-year period for bringing taking claims
against the United States government. 25 6 In John R. Sand & Gravel,
though the government objected to an untimely complaint in the trial
court alleging a taking of the plaintiffs leasehold, it did not do so on
appeal. 25 7 Yet in a 2-1 decision, the Federal Circuit agreed with the

court of appeals to review an interlocutory decision-as incorporated by Appellate Rule
5(a)(2)-has also long been deemed jurisdictional. See, e.g., Crystal Clear Commc'ns.,
Inc. v. KKW Gold Exch., Inc., 415 F.3d 1171, 1175 (10th Cir. 2005) (stating ten-day
period a "jurisdictional requirement"); Tranello v. Frey, 962 F.2d 244, 248 (2d Cir. 1992)
(deciding failure to seek permission to appeal within ten days was a "jurisdictional de-
fect" barring review); Local P-171, Amalgamated Meat Cutters and Butcher Workmen
v. Thompson Farms Co., 642 F.2d 1065, 1068 (7th Cir. 1981) (explaining that filing
petition for review within ten days is a "jurisdictional prerequisite" to review). Re-
cently, the Eleventh Circuit concluded that since Eberhart did not address the time for
appeals, it was bound to follow its own thirty-five years of precedent "to conclude that
the requirements of Appellate Rule 5 are jurisdictional." Main Drug, Inc. v. Aetna U.S.
Healthcare, Inc., Nos. 06-12419 & 06-12420, 2007 U.S. App. LEXIS 871, at * 5 (11th Cir.
Jan. 16, 2007).

252. United States v. McLaughlin, No. 05-3061, 2006 U.S. App. LEXIS 27727, at *4
(D.C. Cir. Nov. 8, 2006). Another panel of the D.C. Circuit was prompted by Eberhart to
raise sua sponte whether an appeal filed four months late should be dismissed when the
government did not initially object. United States v. Singletary, 471 F.3d 193, 195 (D.C.
Cir. 2006). By finding no forfeiture because the government later raised the issue in its
brief, the court avoided directly deciding whether the time limit was jurisdictional. Sin-
gletary, 471 F.3d at 195-96. Of course, the question remains what would be the result if
the government did not raise the timeliness issue until oral argument or never raised it
at all and the court raised it on its own.

253. In re Onecast Media, Inc., 439 F.3d 558, 562 (9th Cir. 2006).
254. SEC v. Maxxon, Inc., 465 F.3d 1174, 1183, 1184 (10th Cir. 2006) (affirming

district court's ruling that late Rule 59 motion is jurisdictional); Feldberg v. Quechee
Lakes Corp., 463 F.3d 195, 199 (2d Cir. 2006) (holding court lacks jurisdiction to review
mere skeletal or place-holder Rule 59(e) motion); Miracle of Life, L.L.C. v. N. Am. Van
Lines, Inc., 447 F. Supp. 2d 519, 520-21 (D.S.C. 2006) (dismissing Rule 59(e) filing made
one hour late because of "technical difficulties" with electronic filing, dismissed. Rule
6(b) did not allow for an extension and the Rule 59(e) time period was "mandatory and
jurisdictional.")

255. 457 F.3d 1345 (Fed. Cir. 2006).
256. John R. Sand & Gravel Co. v. United States, 457 F.3d 1345, 1346 (Fed. Cir.

2006).
257. John R. Sand & Gravel Co., 457 F.3d at 1352.
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argument of an amicus that even though the government failed to
raise the untimely filing on appeal, the six-year period was jurisdic-
tional and therefore vacated the trial court's decision without consid-
ering the merits.258 The court distinguished Kontrick, Eberhart, and
other recent Supreme Court decisions as dealing with "minor procedu-
ral requirements" that did not address the statutory limitation that
allowed for suit against the government. 25 9 It also emphasized the
statute's "longstanding pedigree" as a jurisdictional deadline originat-
ing with numerous Supreme Court decisions reaching back to the late
nineteenth century.2 60 As such, the court was "unwilling to disturb
the well-settled law that [the time limit] creates a jurisdictional condi-
tion precedent.., which may not be waived by the parties."2 6 1

As for other statutory deadlines, in the brief period since Eberhart
was decided, the courts of appeal have also split over whether the time
period to review immigration decisions remains jurisdictional. 2 62

These additional divisions of authority further illustrate how Eberhart
has quickly spawned conflicting decisions involving a wide variety of
well-settled jurisdictional time limits. Such conflicting decisions will
likely only continue and involve other courts and other types of juris-
dictional deadlines.

VII. THE NEW PROBLEMS CREATED BY CLAIM-PROCESSING
RULES

After Kontrick and Eberhart-at least for the Bankruptcy and
Criminal Rules involved there-claim-processing rules have replaced
what had been called jurisdictional deadlines. This is more than a

258. Id. at 1346, 1352, 1353.
259. Id. at 1354-55.
260. Id. at 1355 (citing among other decisions, Finn v. United States, 123 U.S. 227,

233 (1887)) (explaining that predecessor statutory time limit cannot be waived).
261. Id. The dissent contends that the statutory deadline is "an unexceptional stat-

ute of limitations that is interpreted like any other statute of limitations." Id. at 1362
(Newman, J., dissenting).

262. Shortly after Eberhart, the Seventh Circuit followed existing law to hold that
the statutory time to appeal an immigration decision is jurisdictional and therefore dis-
missed an untimely appeal. Asere v. Gonzales, 439 F.3d 378, 380-81 (7th Cir. 2006).
The next month, the Tenth Circuit in Huerta v. Gonzales, 443 F.3d 753 (10th Cir. 2006),
held that the time to appeal from immigration decisions was no longer jurisdictional in
light of Eberhart. Huerta, 443 F.3d at 756-57. The same week Huerta was decided,
panels of the Ninth and Eleventh Circuits squarely held that the same time limit is
jurisdictional and dismissed appeals on those grounds. See Galindo v. U.S. Att'y Gen.,
177 F. App'x 38, 40 (11th Cir. 2006); Serobyan v. Gonzales, 176 F. App'x 782, 783 (9th
Cir. 2006). Since then, other circuits have also held that the time to appeal immigration
decisions is jurisdictional. See, e.g., Witherspoon v. Gonzales, No. 06-1498, 2006 U.S.
App. LEXIS 25929, at *1-2 (4th Cir. Oct. 19, 2006); Xing Guo Wang v. U.S. Att'y Gen.,
189 F. App'x 64 (3d Cir. 2006); Omao v. Gonzales, 185 F. App'x 562, 562-63 (8th Cir.
2006).
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name change. Claim-processing rules are different in important ways
from the usual non-jurisdictional deadline. 26 3 In Kontrick, the Court
drew a sharp distinction between waiver and forfeiture for a reason: it
stated that claim-processing rules still could not be "waived"; that is,
the parties could not stipulate to an extension. 26 4 But while not waiv-
able by intentional acts, such rules may still be "forfeited" by inaction,
which while often inadvertent, may also be deliberate. Because this
new type of deadline can be forfeited but not waived, this poses new
and unique problems of its own.

As early as 1825, Chief Justice Marshall recognized the "general
rule, that what cannot be done directly from a defect of power, cannot
be done indirectly."2 6 5 Before and since, this precept has been funda-
mental: the law does not allow to be done indirectly what could not be
done directly.2 6 6 Yet claim-processing rules that allow deadlines to be
extended by silence (i.e., forfeited) but not by stipulation (i.e., waived)
do just that. Take for example the ten-day period to file a motion to
amend a judgment under Civil Rule 59(e). Based on over fifty years of
authority, this time limit is unquestionably jurisdictional and immov-
able by the parties, either before or after the deadline expires. 26 7 If
the Rule 59 deadline were to become a claim-processing rule, then a
peculiar situation arises: parties may not "waive" a deadline by stipu-

263. In addition to the waiver/forfeiture distinction discussed below, the Supreme
Court also left open in Kontrick the question of whether claim-processing rules would be
subject to other equitable exceptions such as tolling or estoppel. See supra note 171.
Putting aside whether the plain language of the Rule 6(b) group of deadlines would
allow it, if claim-processing rules are also subject to the equitable exceptions of waiver,
estoppel and tolling, they would be difficult to distinguish from ordinary non-jurisdic-
tional time limits.

264. See supra notes 174-76 and accompanying text.
265. Wayman v. Southard, 23 U.S. 1, 19, 50 (1825).
266. This rule is as ancient as it is fundamental. As David Dudley Field, the re-

nowned legal reformer and author of modern procedural codes, argued in Cummings v.
Missouri, 71 U.S. 277 (1867), the maxim that "what cannot be done directly cannot be
done indirectly" could be traced to the commentaries of the English jurist Sir Edward
Coke (1552-1634) on the Magna Carta. Cummings, 71 U.S. at 287. This rule has long
continued as an established legal principle. See Carmell v. Texas, 529 U.S. 513, 541
(2000) ("for what cannot be done directly cannot be done indirectly" (quoting Cummings
v. Missouri, 71 U.S. 277, 287 (1867))). The rule also applies directly to matters affecting
jurisdiction. See, e.g., O'Keefe v. Mercedes-Benz U.S., L.L.C., 214 F.R.D. 266, 283 (E.D.
Pa. 2003) (explaining that in securing subject matter jurisdiction, "litigants cannot do
indirectly what they may not do directly" (citing Cummings v. Missouri, 71 U.S. 277,
287 (1867))). The bankruptcy court in In re Barley, 130 B.R. 66, 69 (Bankr. N.D. Ind.
1991), made much the same point when it held that Bankruptcy Rule 4007 set a juris-
dictional deadline. See supra notes 130-31 and accompanying text. It observed that if
the court were powerless to extend the deadline and it could not be waived by stipula-
tion, then it would be "anomalous" for it to be extended by failure to raise the deadline.
In re Barley, 130 B.R. at 69. The court noted "[tihere is no basis for allowing surrepti-
tious entry through the back door that which Congress will not publicly admit through
the front." Id.

267. See supra notes 58-72.
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lation, but the same deadline may be overlooked if they simply remain
silent. As such, claim-processing rules allow parties to do by the back
door what they could never have done by the front.

But jurisdictional deadlines were designed so they could not be
altered by anything the parties did or did not do. To apply such time
limits even-handedly to both action or inaction of necessity meant that
they could be raised at any time-otherwise the back door would al-
ways be open for parties who were silent. On the other hand, claim-
processing rules are not applied consistently to actions and inaction
alike-and even invite manipulation in situations in which parties, for
whatever reason, decide that it would be inconvenient to be bound by
a time limit. A "wink and a nod" could accomplish whet an express
stipulation could not. Such a result, of course, seriously undermines
the policy of finality that has always been the foundation for such
rules. Jurisdictional deadlines have worked because they have al-
lowed neither stipulations nor silence to alter time limits and so have
avoided the anomalies created by claim-processing rules.

Claim-processing rules present yet another problem. They pre-
vent courts from raising late filings on their own, which means courts
will have ceded a significant measure of control over their dockets to
the fortuity of what parties may do, or not do, with respect to a partic-
ular deadline. The history of jurisdictional deadlines contains many
instances of parties attempting to extend a deadline by agreement,
only to have the court intervene and rule that it could not be done. 2 68

As shown above, one of the well-defined features of jurisdictional rules
was that they could be raised sua sponte. From the Supreme Court's
Edmonson v. Bloomshire2 69 decision in 1869270 to its decision in
Browder v. Director, Department of Corrections2 7 1 in 1978272 and in a
continuous line since, courts have recognized what they often describe
as a "duty" to raise expired jurisdictional deadlines on their own.2 73

268. Recent examples include Kraft, Inc. v. United States, 85 F.3d 602, 603-04, 609
(Fed. Cir. 1996) (dismissing appeal, sua sponte, as untimely, even though parties argue
in favor of hearing appeal) and Cellular Telecommunications & Internet Ass'n v. FCC,
330 F.3d 502, 508 (D.C. Cir. 2003) (noting agency agreed not to object to late appeal).
See also Slater v. Peyser, 200 F.2d 360, 361 (D.C. Cir. 1952) (noting parties "stipulated"
to extension of deadline for post-trial motions after it expired).

269. 74 U.S. 306 (1869).
270. See supra notes 28-30 and accompanying text.
271. 434 U.S. 257 (1978).
272. See supra notes 95-97 and accompanying text.
273. See, e.g., Marcangelo v. Boardwalk Regency, 47 F.3d 88, 91 (3d Cir. 1995)

("Courts are required to dismiss untimely appeals sua sponte." (citing Browder v. Dir.,
Dep't of Corr., 434 U.S. 257, 264 (1978))); Hard v. Burlington N. R.R. Co., 870 F.2d 1454,
1458 (9th Cir. 1989) (deciding that even though an earlier panel had denied motion to
dismiss appeal as untimely, court had an "independent duty" to consider timeliness be-
cause time for filing is "mandatory and jurisdictional"); Lewis v. IRS, 691 F.2d 858, 859
(8th Cir. 1982) (explaining that if petition to review decision was filed after the thirty-
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But since deadlines set by claim-processing rules will not be enforced
if the parties do not timely raise them, then courts can hardly raise
the same deadlines that the parties have forfeited. Indeed, it would be
difficult to justify a deadline that could be enforced sua sponte by a
court, but that would be ignored if untimely raised by a party.2 74

For instance, if the time to appeal were to become a claim-process-
ing rule, then a reviewing court could be required to decide an appeal
even if it is filed weeks or months after the deadline if the parties say
nothing about the untimely filing or the appellee is tardy in raising it.
As a result, courts will have lost control over their dockets, which has
long been unquestioned. Uniformity, clarity, and evenhanded treat-
ment of time limits will give way to exceptions and innumerable con-
troversies as to when it is "too late" for a party to raise an untimely
appeal. On the other hand, jurisdictional deadlines have been ac-
cepted and have worked because they have avoided such results and
have allowed courts to raise immovable time limits even when the par-
ties have not.

VIII. TIME LIMITS "JURISDICTIONAL IN NATURE" CAN BE

HARMONIZED WITH KONTRICK AND EBERHART

The unbroken line of many thousands of decisions of over a cen-
tury and a half in which federal courts at all levels have held that
certain deadlines are jurisdictional is not incompatible with Kontrick
and Eberhart. Harmonizing this deeply entrenched precedent with
Kontrick and Eberhart begins with the recognition that the word "ju-
risdiction" has always been used in a variety of different ways. 27 5 As

day period set by statute, then because it was "jurisdictional," it was the court's "duty to
observe it and to dismiss the petition even if the respondent had not raised the point, or
attempted to waive it").

274. In Day v. McDonough, 126 S. Ct. 1675 (2006), the Court held that the trial
court did not abuse its discretion by sua sponte raising the one-year time limit for filing
federal habeas petitions that the government had overlooked because it had miscalcu-
lated the time period. Day, 126 S. Ct. at 1681, 1684. In addition to noting that the
government's failure to object had been an "inadvertent error" or "computational error,"
the Court emphasized that the time period was akin to other defenses in habeas pro-
ceedings such as exhaustion of state remedies, procedural default and nonretroactivity
that implicate concerns beyond the parties and that the Court has held could be raised
at any time. Id. at 1678, 1681. As a result, Day cannot be read as an open endorsement
for courts to raise sua sponte non-jurisdictional deadlines when the parties do not and
thus is limited to the unique concerns of habeas proceedings. In fact, in Day the Court
pointed out that it would have been "an abuse of discretion to override a state's deliber-
ate waiver of a limitations defense." Id. at 1689 n.3. In contrast, the Court stated in
Kontrick that the parties could not waive the deadline at issue there. See supra note
175.

275. Judge Easterbrook illustrated the many different uses of the term "jurisdic-
tion" in American National Bank & Trust Co. v. City of Chicago, 826 F.2d 1547, 1552-53
(7th Cir. 1987), including the sense in which a rule "admits of no exceptions (i.e., the
court is powerless to relax a jurisdictional rule, such as the time limit for taking an
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Justice Frankfurter aptly noted, the term "jurisdiction" is "a verbal
coat of too many colors."2 76

In Kontrick and Eberhart, the Court emphasized that referring to
time limits as involving "subject matter jurisdiction" has caused con-
fusion.2 7 7 Yet when describing deadlines, such as the time to appeal,
as "jurisdictional," courts have not used the word to mean "subject
matter jurisdiction"-or if they have, as Kontrick and Eberhart make
plain-they have done so incorrectly. Rather, when referring to dead-
lines as jurisdictional, courts have done so in the sense that deadlines
cannot be waived or forfeited by the parties or overlooked by the court.
In that way, though not implicating subject matter jurisdiction, such
time limits still share similar attributes that are "jurisdictional in na-
ture." But it is submitted that the step of providing greater precision
in the use of the word "jurisdiction" should not cut too broad a swath
and precipitate a wholesale overturning of a mainstay of federal proce-
dure involving thousands of decisions. What is called for is not the
elimination of this entire body of law-which would be especially diffi-
cult to justify in light of Congress' tacit endorsement of it-but rather,
a "new verbal coat" for these deadlines. Indeed, some courts have al-
ready anticipated this to a certain extent by referring to deadlines
that cannot be modified by action or inaction of the parties or over-
looked by the court as simply "jurisdictional in nature."2 78 Recogniz-
ing deadlines are merely "jurisdictional in nature" avoids the
confusion highlighted in Kontrick and Eberhart that deadlines them-
selves do not fit within the definition of subject matter jurisdiction.
And yet at the same time, recognizing that such time limits are "juris-
dictional in nature" also reaffirms what generations of federal judges
and federal court practitioners have taken for granted-that such
deadlines function differently from others-and cannot be modified or
manipulated by the parties' actions or silence, and the courts cannot
be constrained from enforcing them on their own.

appeal, although it may relax a statute of limitations), that the court must raise the
issue even if no party requested a decision (i.e., the sort of rule that may not be
waived)".

276. United States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 39 (1952) (Frank-
furter, J., dissenting).

277. See supra notes 166 and 215.
278. See, e.g., Stone v. INS, 514 U.S. 386, 405 (1995) ("Judicial review provisions,

however, are jurisdictional in nature."); Holoweki v. Fed. Express Corp., 440 F.3d 558,
565 (2d Cir. 2006) ("[T]ime limits, which are subject to equitable modification, are not
jurisdictional in nature."); Albillo-De Leon v. Gonzales, 410 F.3d 1090, 1095 (9th Cir.
2005) ("[A] limitation period is not subject to equitable tolling if it is jurisdictional in
nature.").
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IX. CONCLUSION

While the law of the 1840s may seem antique today, time limits
by their very nature have remained essentially the same over the past
160 years. The time period the Supreme Court considered for Mr.
Curry's case in 1848 differs little from that of Mr. Robinson's case in
1960 or Mr. Eberhart's in 2005-or many thousands of others. For
that reason, courts have always recognized that jurisdictional time
limits are different from other deadlines. They are the product of com-
peting policies and the need for finality at certain stages of a case. In
Curry, the Court addressed the argument that the time limit consid-
ered as jurisdictional was a "mere technicality" and concluded that the
deadline was designed to function that way. And if it were to be
changed, then it was up to Congress, not the Court, to do so. In Robin-
son, 112 years later, the Court gave much the same response, observ-
ing that though "powerful policy arguments may be made both for and
against greater flexibility," these "conflicting considerations must be
resolved through the rule-making process and not by judicial deci-
sion."2 79 Treating these deadlines as jurisdictional has continued for
over a century and a half without intervention by Congress or the rule
makers, and this unspoken endorsement should not be overturned ex-
cept by those who established the time limits in the first place.

Though from time to time there has been criticism of jurisdic-
tional deadlines, 28 0 it has been infrequent for such a pervasive tenet
of procedure, and in any event, it has been eclipsed by Congress' im-
plicit approval for over a century and a half. As such, it is submitted
that the principle of jurisdictional deadlines has continued not simply
because of imprecision or force of habit by generations of judges and
lawyers. Rather, these deadlines were established intentionally as a
compromise among competing policies. They were designed to func-
tion differently from other time limits, and this required that they
could not be modified or manipulated by actions or inactions of the
parties or overlooked by the courts. Jurisdictional deadlines have

279. United States v. Robinson, 361 U.S. 220, 229 (1960) (citing United States v.
Isthmian S.S. Co., 359 U.S. 314 (1959)).

280. See, e.g., Alex Lees, Note, The Jurisdictional Label: Use and Misuse, 58 STAN.
L. REV. 1457, 1489 1495, 1498 (2006) (arguing that "jurisdiction" should be limited to
the boundaries between institutions, which would not include the time to appeal,
though acknowledging that "[t]he Supreme Court would have to undo much precedent"
to reach that conclusion); Perry Dane, Jurisdictionality, Time and the Legal Imagina-
tion, 23 HOFSTRA L. REV. 1, 16, 20, 95 (1994) (acknowledging that jurisdictional time
limits are "entrenched in the judicial psyche," but arguing that Justice Black's dissent
in Teague v. Reg'l Comm'r of Customs (see supra note 141) rejecting jurisdictional dead-
lines is the better view); Mark A. Hall, The Jurisdictional Nature of the Time to Appeal,
21 GA. L. REV. 399, 427 (1986) (reviewing history of sua sponte dismissals of untimely
appeals on jurisdictional grounds and arguing that time to appeal should be waivable).
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proven their worth over time because they have been applied uni-
formly and consistently and have so avoided the problems of claim-
processing rules, which can be altered by the back door through the
parties' silence and which courts cannot enforce on their own. Thus,
since jurisdictional deadlines have long been part of the fabric of the
law, a searching inquiry should be made as to what may unravel if
this thread in the fabric is removed.

But this longstanding precedent need not be removed from the
fabric of the law, so much as it needs a different name-one that is
more precise. In Kontrick and Eberhart, the Court clarified that time
limits themselves are not part of subject matter jurisdiction. Recog-
nizing that distinction, this body of law containing thousands of deci-
sions can be described more accurately; namely, that though it is not
part of subject matter jurisdiction, it still has attributes that are akin
to being jurisdictional or simply "jurisdictional in nature." Describing
such deadlines in a way that more clearly reflects their nature avoids
the confusion noted in Kontrick and Eberhart, but also preserves their
basic qualities and means that this body of law need not be over-
turned. These time limits have long been known and relied upon as
different: they could not be waived, forfeited, or overlooked. And they
can continue to function as they always have to ensure finality and an
orderly system of procedure and can do so consistently with the clarifi-
cation of terms highlighted in Kontrick and Eberhart. With a new
"verbal coat," they can continue to play the role that federal courts
have recognized for them over the past 160 years.
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