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I. INTRODUCTION

Avoiding probate continues to be a major objective in estate plan-
ning for a large contingent of the American public.1 Probate avoid-
ance is commonly carried out by techniques which, by legal necessity,
must vary by asset category. Even where simple estates are con-
cerned, in addition to a will, legal mechanisms such as beneficiary des-
ignations for retirement plans and insurance policies, joint bank
accounts that carry survivorship rights, payable-on-death and trans-
fer-on-death designations, and various types of trust accounts are
commonly employed. Laws across jurisdictions may also be impli-
cated, which may require drafting more documents and preparing ad-
ditional forms. Despite the prodigious array of techniques currently
available, new methods are continuing to be developed, discovered,
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1. See John H. Langbein, The Nonprobate Revolution and the Future of the Law of
Succession, 97 HARV. L. REv. 1108, 1108 (1984) (noting, perhaps most famously, the
nonprobate trend).
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touted and refined.2 Consequently, estate planning, which at one
time involved not much more than the drafting and execution of a will,
is now laden with a multitude of fragmented techniques designed to
pass along assets at one's death without the necessity of court
supervision.

3

This Article argues that the patchwork process of transferring
property interests at death is needlessly ponderous and inefficient.
An alternative to the disjointed collection of devices and advisers is
needed. Testamentary transfer legislation and techniques should fo-
cus on brevity, simplicity and efficiency. These goals can be best
achieved only by unifying the process of testamentary transfer under
a single instrument. Fortunately, a unifying instrument already ex-
ists. Only by executing a will can a person, without taking any further
legal steps, transfer all of a wide variety and number of property inter-
ests, effective on death, by way of one legal document. 4 Further, wills
best serve the essential channeling function for a legal transfer of
one's estate at death.5 The only significant impediment to reviving
the will as the instrument of choice for this purpose is that wills carry
the burden of probate, which is now seen as largely unnecessary in
many estates. Consequently, legislation should focus on relieving
wills from probate.

Part II of this Article reviews the problems that arise from the
fact that the testamentary transfer process has become so fragmented.
Part III looks at how the will has become increasingly maligned as an
instrument for effecting the gratuitous transfer of property interests
at death. Part IV explores the channeling function of the will, while
Part V provides a summary of the Article.

II. THE PROBLEMS WROUGHT BY FRAGMENTATION

A. COMPLEXITY AND INEFFICIENCY

Legal trends focused on probate avoidance were developed in re-
sponse to people's preferences for simplicity, privacy and efficiency in
their personal affairs and have generally been benign. 6 Ironically, lost

2. The so-called "transfer-on-death deed" is perhaps the latest of these devices to
catch legislative fire. See, e.g., Susan N. Gary, Transfer-On-Death Deeds: The Nonpro-
bate Revolution Continues, 41 REAL PROP. PROB. & TR. J. 529, 542-46 (2006) (explaining
the advantages and disadvantages of the "transfer-on-death deed").

3. See infra Part II and accompanying text.
4. Even the much-vaunted revocable living trust requires that affected property

be re-titled to the trustee, either during the settlor's lifetime, through a pour-over will,
or other device at death. See also infra notes 12-14 and accompanying text.

5. See infra Part II.
6. Some commentators have notably referred to this trend as the "nonprobate

revolution." See, e.g., Langbein, supra note 1, at 1108 (explaining the consequences and
causes of the "nonprobate revolution"). The process can more accurately be described as
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in the ever-continuing search for more ways to transfer property
outside of probate is the rather obvious fact that this balkanization of
the estate planning process now rivals or even exceeds probate itself
in complexity and inefficiency. While we have become very adept at
evading probate, we have lost sight of what the public perceives as
probate's offenses, and thus the reason the public wanted to elude the
process in the first instance. The cost and complication of probate
prompted circumvention attempts. Yet avoiding probate is coming at
the cost of adding layers of new and additional complication to an al-
ready dauntingly inefficient process.

Professor John Langbein identified four major types of "will sub-
stitutes." Specifically, he identified life insurance, pension accounts,
the revocable inter vivos trust and the so-called "imperfect will substi-
tutes" such as common law joint tenancy. 7 Since that time, new tech-
niques have been popularized. The devices are best divided into three
major legal categories: those based on a third-party beneficiary con-
tract; those based on the revocable living trust; and those based on
titling of property.8 Those based on contract include the pay-on-death
or "POD" designations, which generally are enabled by legislation
such as that found in part 2 of article VI of the Uniform Probate Code
("UPC"), entitled Multiple-Person Accounts. The UPC permits the
contracting parties (the depositor institution and the account owner/
depositor) to enter into a contract that allows the depositor to benefit a
third party by making the account payable on the death of the deposi-
tor to one or more designated beneficiaries.9 Similar in concept are
the "transfer-on-death" ("TOD") provisions of the Uniform TOD Secur-
ity Registration Act 10 contained in part 3 of article VI of the UPC,
allowing for the transfer-on-death of security accounts by a compara-
ble third party beneficiary arrangement. 1 ' Also based on contract and
addressed in part 2 of article VI of the UPC are provisions for multiple

a steady move towards nonprobate transfers as the system of choice for the gratuitous
transfer of property interests at death.

7. Id. at 1109-15, 1109 n.2.
8. Susan N. Gary, Transfer-On-Death Deeds: The Nonprobate Revolution Contin-

ues, 41 REAL PROP. PROB. & TR. J. 529, 534 (2006).
9. UNIF. PROBATE CODE § 6-203(b) (amended 1989), 8 U.L.A. pt. II, 435 (1998).

This provision also authorized an arrangement historically referred to as a "Totten
Trust" arrangement. See Nathaniel W. Schwickerath, Public Policy and the Probate
Pariah: Confusion in the Law of Will Substitutes, 48 DRAKE L. REV. 769, 782 n.75 (2000)
(explaining the validity and application of the "Totten Trust").

10. UNIF. PROBATE CODE §§ 6-301 to -311 (amended 1989), 8 U.L.A. pt. II, 449-57
(1998).

11. According to the Uniform Law Commissioners website, all states including
Washington, D.C. and the U.S. Virgin Islands (as of 2007) have adopted the Uniform
TOD Security Registration Act in some form except Louisiana and Texas. See Uniform
Law Commissioners, TOD Security Registration Act, http://www.nccusl.orglnccusl/
uniformact-factsheets/uniformacts-fs-tsra.asp (last visited July 30, 2007).
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party accounts. Another major category of assets are those assets
transferred by designated beneficiary form. Specifically, these assets
include insurance policies, annuities, and a wide variety of retirement
plans and pension accounts.

The revocable living trust continues to gain popularity and is cer-
tainly no longer limited to the "carriage trade."1 2 Indeed, the revoca-
ble living trust is often pushed to the masses as the best and even the
only way to avoid probate. 13 Although a revocable living trust is es-
sentially a nonprobate will, the instrument maintains the fictitious
concept of a trust and thus requires title of all affected assets to be
transferred to the trustee. 14 Consequently, despite all the hype about
simplicity, when used to transfer the entire estate of a typical dece-
dent outside of probate, a revocable living trust is procedurally much
more complicated than a will. For assets that are not transferred by
certificate of title or deed, the settlor may simply declare that the as-
set is being transferred to the trust; the trustee's indication of accept-
ance makes the transfer complete. Typically, the settlor and the
trustee are the same person, simplifying the process even further.
However, when assets have ownership status designated by title or
deed, new documents must be prepared to reflect the trustee as the
owner. Deeds to real property must generally be recorded. Assets in-
volving third parties, such as bank accounts, must also be retitled in
the name of the trustee, a process that involves new documentation
being completed with the third party and signed by the owner/settlor.
Beneficiary designations on assets that transfer by beneficiary desig-
nation form at death must be changed to name the trustee as benefici-
ary and indicate that the beneficiary will take title as a fiduciary.
This process generally involves obtaining new forms from the insur-
ance company, brokerage or retirement fund institution, completing
and signing those forms, and returning the forms to the institution.
There may be a period of delay before the institution's acceptance can
be confirmed.

The above-described methods of transferring property at death
have been referred to as the "pure" will substitutes, as persons suc-
ceeding to the property interests at the transferor's death essentially

12. Cf Langbein, supra note 1, at 1113 ("Although the revocable trust is the funda-
mental device that the estate-planning bar employs to fit the carriage trade with highly
individuated instruments, the revocable trust also keeps company with the mass will
substitutes.").

13. See, e.g., Donovan Baldwin, Why You Need a Living Trust, http:l!
searchwarp.com/swal26810.htm (last visited Feb. 18, 2007); Legalzoom.com, Living
Trusts, http://www.legalzoom.com/living-trustlindex.html (last visited July 30, 2007);
Living Trusts on the Web, http://www.livingtrustsontheweb.com/pages/index.html (last
visited July 30, 2007).

14. See Langbein, supra note 1, at 1109.
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maintain no enforceable rights during the lifetime of the decedent. In
contrast, most nonprobate transfers based solely on titling of property
interests involve an actual transfer of an interest during the trans-
feror's lifetime, creating a host of potential problems. 15 These tech-
niques include the transfer of a remainder interest coupled with the
retention of a life estate and the retitling of property in joint names
with rights of survivorship. These methods of title transfer create en-
forceable rights in the transferee upon creation, are not revocable, and
involve a gift of a present interest that can create gift tax and other
problems. To alleviate these problems, some states are now adopting
legislation that enables transfer-on-death deeds, which resemble the
contractually-based payable-on-death transfers or beneficiary desig-
nation transfers. 16 These transfers are fully revocable by the trans-
feror, involve no current gift of enforceable rights to the transferee,
and would generally carry no gift tax implications. Yet, so long as the
deed remains unrevoked at the transferee's death, the property inter-
est passes to the named beneficiary outside of probate. 1 7

Once the testator employs any of the above nonprobate transfer
techniques, a subsequently executed will has no effect on the subject
property.' 8 Thus, the possibility that a client may have implemented
any of the nonprobate techniques means that the attorney must care-
fully review each and every asset. For example, suppose that in a typ-
ical scenario, Testator, a widower, goes to Attorney and instructs her
that that he wishes to implement an estate plan that will transfer all
of his property in equal shares at his death to his adult children, X, Y
and Z. In response to Attorney's further questioning, Testator indi-
cates that if any of X, Y or Z predeceases him, he would like the prede-
ceased child's descendants, if any, to take by representation, and if no
descendants exist, then the other named children (or child) to take. It
is not very complicated for Attorney, an experienced estate-planning
lawyer, to prepare a will that would carry out Testator's preferences at
Testator's death. And because Testator's estate is not large or com-
plex, Testator realistically expects Attorney to prepare an estate plan
that meets Testator's expectations for a modest fee in a competitive
local market.

15. These problems arise primarily because these techniques involve gifts at the
time of creation.

16. Susan N. Gary, Transfer-On-Death Deeds: The Nonprobate Revolution Contin-
ues, 41 REAL PROP. PROB. & TR. J. 529, 532-33 (2006).

17. Id. at 532.
18. See, e.g., In re Estate of Jung, 616 N.W.2d 118, 123-24 (Wis. Ct. App. 2000)

("Because the modes of transfer authorized by an instrument under this section are
declared to be nontestamentary, the instrument does not have to be executed in compli-
ance with the formalities for wills; nor does the instrument have to be probated, nor
does the personal representative have any power or duty with respect to the assets.").

2008]
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Suppose further that Attorney prepares a simple will at Testator's
direction naming X, Y and Z as devisees, in equal shares, of all of Tes-
tator's property. Before Attorney can ensure that this simple will will
carry out Testator's wishes at his death, Attorney must determine
what property Testator has, and, for each property interest, whether
any nonprobate techniques have already been implemented. If, for ex-
ample, Testator has a bank account that names only Z in a POD desig-
nation, Testator's subsequently executed will has no effect on this
account. Further complicating title to this account might be the fact
that Testator wants to keep Z's name on this account as someone who
can sign checks to pay Testator's bills in the event Testator needs help
due to his declining health. Attorney must likewise carefully review
all other assets to determine whether they are subject to any other
nonprobate transfer techniques mentioned above. How Attorney goes
about handling this situation will depend upon a number of factors,
including whether Testator wishes to avoid probate. Even if, like
many clients, Testator prefers to avoid probate, Attorney is strongly
advised to recommend that Testator execute a will. A will is impor-
tant because, given that all the nonprobate techniques require each of
Testator's assets owned at death to be specifically made subject to the
technique utilized, it is likely that that Testator may miss an asset. If
Testator has no will, any such asset will pass only by intestacy.

If Attorney is to ensure that Testator's property is distributed at
Testator's death in accordance with Testator's wishes, Attorney must
further examine each of the nonprobate devices Testator utilized. Per-
haps Testator will assure Attorney that Testator is aware of any tech-
niques he employed and how they are constructed. But can Attorney
rely on Testator's assurances in this regard? Testator may have for-
gotten the details of whether and how many of the nonprobate tech-
niques recommended to him by his banker, broker or insurance or
retirement professional were completed. This means that Attorney
must, for example, review any POD or TOD designations; review any
insurance, annuity and retirement account beneficiary designation
forms; and evaluate the account agreement forms for Testator's bank
accounts. Any of these documents that are inconsistent with Testa-
tor's desires must be changed, or a different technique must be em-
ployed. Because Testator's wishes include specific instructions as to
who takes, by representation, the share of a potentially deceased X, Y
or Z, Attorney must in each instance determine if the nonprobate tech-
nique being utilized is consistent with the directions Testator ex-
pressed to Attorney.19 Attorney must also educate Testator about

19. Compare T. Rowe PRICE, TRANSFER ON DEATH REGISTRATION FORM, http:l
www.troweprice.com/gcFiles/pdf/todreg.pdf?fi=SF (failing to explain when and if the
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how to implement nonprobate transfer devices in the future, and Tes-
tator must be cautioned about the necessity of ensuring that each
transfer is properly completed. Perhaps Attorney will choose to coun-
sel Testator to contact Attorney each time a new account is opened or
a new asset is acquired so that Testator can be assured of consistent
beneficiary designation. Should Attorney choose this method of advis-
ing Testator, Attorney will need to implement a fee structure that will
provide compensation for the added time and liability this additional
undertaking will create.

Attorney could recommend that Testator, if he wishes to avoid
probate, use a revocable living trust, under which Testator will serve
as trustee while he is alive and competent. This will not, however,
relieve Attorney and Testator of the need to address each of the non-
probate transfer devices already utilized. Attorney will also need to
ensure that each of Testator's assets is transferred to the trustee ei-
ther now or at Testator's death. Title transfers taking place at death
must be accomplished by a nonprobate technique, because relying on a
will for this purpose means that probate will likely be required. This
task must be carried out with attention being given to each asset,
meaning that no steps will be saved by using this type of plan. Fur-
ther, a revocable trust will not eliminate the need for a will; a will is
still strongly advised under any plan to address any property missed,
either now or in the future, by any nonprobate technique being
utilized.

20

As this one typical example illustrates, Testator's simple estate
and estate plan have been substantially complicated by the number
and make-up of the nonprobate transfer devices currently in use.
Ironically, these devices have been legally enabled in large part in re-
sponse to the public's demand for relief from the complexity and ex-
pense of probate. If the use of a will was not burdened by the

secondary beneficiaries will receive funds, consequences if named beneficiaries pre-de-
cease, and how to change beneficiaries) and CITIZENS INVESTMENT SERVICES, BENEFICI-

ARY FORM-S FOR USE WITH TOD AND IRA ACCOUNTS, http://www.citizensbank.compdf/iv/
CISForms/24115-S-IRABeneficiary.pdf#page=1 (failing to detail consequences of the
pre-deceased beneficiaries and whether descendents of a named beneficiary can take),
with TIAA-CREF, DESIGNATING BENEFICIARIES FOR YOUR TIAA-CREF ACCOUNT, http://
www.tiaa-cref.org/pdf/forms/F1387.pdf (providing a packet explaining spousal consent
laws, primary and contingent beneficiary status, allocating percentages, special provi-
sion for passing funds to a descendant of a pre-deceased beneficiary, and to which funds
the form may apply) and ING, BENEFICIARY DESIGNATION, http://www.ingemployeebene-
fits-us.com/service/foremployers/formslibrary/114834_7384s.pdf (explaining designation
suggestions such as for a trust-children, primary and contingent beneficiaries, and
explaining per stirpes and irrevocable beneficiaries).

20. A plan involving a revocable living trust will typically involve a will that trans-
fers to the trust any asset owned outright by the settlor at his death. See, e.g., KATHRYN

G. HENKEL, ESTATE PLANNING & WEALTH PRESERVATION: STRATEGIES & SOLUTIONS

7.03 (2008). This is colloquially known as a "pour-over" will.
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requirement of probate, a will could accomplish all of Testator's goals
simply and efficiently without need of recourse to any other mecha-
nisms. Once executed, the will would address the disposition of cur-
rent and future assets at Testator's death without further action on
the part of the Testator. And because Attorney could recommend pre-
cise and tested language in the will in response to Testator's desires,
no concerns would arise as to contingent dispositions based on circum-
stances present at Testator's death.

B. No UNIFIED AND INDEPENDENT ADVICE

Complexity brought on by fragmentation is not the only problem.
Estate planning is also increasingly being ceded to those who do not
have the expertise or the incentive to properly advise the client. Cli-
ents are often advised by bank employees on titling bank accounts or
on whether and how to designate beneficiaries on POD forms. Like-
wise, stockbrokers or investment firm employees offer advice on TOD
designations for brokerage accounts and beneficiary designations for
retirement accounts. Insurance company employees advise on benefi-
ciary designations for their products. But bank workers, stockbrokers
and life insurance professionals are rarely steeped in the myriad rules
relating to the ownership of property and the transfer of wealth at
death; they often do not have the client's complete estate plan in mind
and, perhaps most importantly, they do not generally have the incen-
tive to advise clients on the best way to accomplish the client's overall
testamentary desires.

The conscientious lawyer, called upon to give comprehensive es-
tate planning advice and prepare the corresponding documents for the
client, must review all the steps taken by each of these other advisors.
The lawyer must at least review and often should prepare beneficiary
designation forms for retirement accounts. To ensure proper passage
of title, the lawyer must also review brokerage account agreements
and bank account signature cards to determine survivorship rights
and even confirm and document whether bank and brokerage ac-
counts are accompanied by TOD designations. All the lawyer's addi-
tional work necessarily entails additional cost for the client. The
client who has already received advice and assistance from the client's
banker may well decide that the lawyer's services would be duplici-
tous or superfluous and are therefore unnecessary. Also, having re-
ceived "free" advice from the banker or insurance broker, the client
may be hesitant to pay a lawyer for advice on beneficiary
designations.

2 1

21. These people may also be telling the client that they are "estate planners."
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Yet the lawyer remains the professional in the best position to
fully advise the client as to comprehensive estate planning issues.
The lawyer who is ethically bound to represent the best interests of
the client is not beholden to an employer whose interest is in selling
the client a deposit or brokerage account, insurance policy, annuity or
mutual fund. And the lawyer's ethical obligations are meant to ensure
that the lawyer act in the client's best interest. This point is not
meant to denigrate the ethics of those in other areas of business or
other professions. Their role is simply not designed to elevate the cli-
ent's interest above all others. Indeed, even the lawyer who is em-
ployed by and therefore represents, for example, a trust company
seeking the client's business must warn the client that since the law-
yer does not represent the client, the lawyer's advice should not be
taken as independent legal advice given to a client.22

Many persons receive what is touted as "estate planning advice"
from an employee of a financial services firm where the client main-
tains an account. Indeed, the employer often denotes such an em-
ployee as a "financial adviser" or some such similar term, implying
that giving advice to a customer is the employee's primary responsibil-
ity. In reality, these people are employed to sell the employer's prod-
ucts or services. Their advice is therefore necessarily primarily
intended to convince the customer that the employing institution's
products or services are desirable and better for the customer than are
those of its competitors. Further, because the giving of any advice re-
garding estate planning is subordinate to the primary reason for the
client's business (the opening of an account or the purchasing of an
annuity, for example), in contrast to the lawyer who is paid only for
advice, there is diminished incentive to provide estate planning advice
that serves the client's long-term interests. Importantly, the institu-
tion often compensates the representative by paying a commission for
each product the representative sells. This way of compensating the
selling representative has been criticized as not in the client's best in-
terests.2 3 My personal experience leads me to conclude that clients
can be surprisingly unskeptical of advice given by persons who are
compensated only according to how much business they bring to their
employers. 24 Yet, these "advisers" are often the only persons to coun-

22. MODEL RULES OF PROF'L CONDUCT R. 4.3 (2004) (explaining a lawyer's duty to
advise a non-client to obtain separate counsel); MODEL RULES OF PROF'L CONDUCT R. 5.7
(2004) (stating the responsibilities of lawyers in law-related services).

23. See Nancy B. Kurland, Trust, Accountability, and Sales Agents' Dueling Loyal-
ties, 6 Bus. ETHICS Q. 289 (1996) (arguing that current accountability methods are inad-
equate to make certain that straight-commissioned agents satisfy their fiduciary
responsibilities to their clients).

24. The author was engaged full-time in a private estate planning and administra-
tion practice for a number of years.
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sel the customer as to, for example, the best way to structure a TOD
form or a beneficiary designation. More ways to transfer property
outside of probate means more opportunities for the public to receive
estate-planning advice from nonlawyers who are the clients' initial
and often only contact point for a number of these nonprobate
techniques.

A lawyer is required to "exercise independent professional judg-
ment and render candid advice," and, in contrast to many others giv-
ing estate planning advice to the public, may not be compensated by a
third party for the representation of a client if such an arrangement
would interfere with the lawyer's professional judgment. 2 5 A lawyer's
estate planning advice to a client is not permitted to be tainted by an
interest of the lawyer. Of particular importance here is Rule 1.7 of the
Model Rules of Professional Conduct promulgated by the American
Bar Association. 2 6 Rule 1.7 states that the lawyer may not represent
a client if "there is a significant risk that the representation.., will be
materially limited by the lawyer's responsibilities to another client, a
former client or a third person or by a personal interest of the
lawyer.

27

Without a single instrument to unify the estate plan, the lawyer
plays a role that is fraught with a number of difficulties related to the
adequacy of the representation. Given today's fragmented and chaotic
estate planning environment, a lawyer can no longer simply draft a
will for a client and shepherd it through to signing. Since most clients
have one or more nonprobate devices in place, a failure to inquire as to
the nature and scope of these nonprobate devices in each and every
instance is a disfavor to the client and is probably malpractice. A
larger question exists as to whether a lawyer must independently in-
vestigate the extent to which a client may have in place any number of
nonprobate transfer devices, such as joint bank accounts, POD ac-
counts and others. Only the lawyer incurs an obligation in this re-

25. MODEL RULES OF PROF'L CONDUCT R. 2.1 (2004).
26. MODEL RULES OF PROF'L CONDUCT R. 1.7 (2004). See also Lucian T. Pera, Grad-

ing ABA Leadership on Legal Ethics Leadership: State Adoption of the Revised ABA
Model Rules of Professional Conduct, 30 OKLA. CiTY U. L. REV. 637, 691-92 (2005) (not-
ing that these rules have been wholly or partially adopted in an overwhelming majority
of the states).

27. MODEL RULES OF PROF'L CONDUCT R. 1.7 (2004). See also MODEL RULES OF

PROF'L CONDUCT R. 1.7 cmt. 8 (2004) ("Even where there is no direct adverseness, a
conflict of interest exists if there is a significant risk that a lawyer's ability to consider,
recommend or carry out an appropriate course of action for the client will be materially
limited as a result of the lawyer's other responsibilities or interests."); MODEL RULES OF
PROF'L CONDUCT R. 1.7 cmt. 10 (2004) (stating "a lawyer may not allow related business
interests to affect representation, for example, by referring clients to an enterprise in
which the lawyer has an undisclosed financial interest").
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gard. The proliferation of these types of devices serves only to
complicate the lawyer's role.

Personal experience leads me to conclude that many otherwise so-
phisticated clients are often completely unaware of whether and to
what extent such nonprobate devices might be in place. 28 Forms
signed at the bank when an account was opened are often forgotten
about, if the forms were ever understood in the first place. A POD
form may have been offered by the bank for client's signature in re-
sponse to the simple question as to whether the client wants the chil-
dren to receive the account at the client's death. Beneficiary
designation forms are often forgotten or misplaced. Further, these
forms often have confusing or nonexistent alternate designations in
the event the named beneficiary passes away. 29 These provisions are
rarely even discussed with the customer, and are almost never modi-
fied. Modification beyond the specific guidelines provided by the form
usually requires sophisticated analysis and specific drafting skills
generally possessed only by the experienced estate-planning attor-
ney.30 It is unlikely, however, that the bank employees, for example,
will be encouraged by their employer to point out the limitations in-
herent in the forms being furnished. The standard disclaimer that the
institution does not render legal advice and that the services of an
attorney should be sought for same is insufficient for two reasons.
First, because it is such a common refrain, it is likely that the cus-
tomer perceives it (probably somewhat rightly) as nothing more than a
facile attempt to limit the liability of the institution. Second, it is too
unspecific in that it does nothing to educate the customer as to why it
might be a good idea to contact an attorney and for what issues quali-
fied legal advice might be needed.

28. See supra note 24.
29. See, e.g., CITIZENS INVESTMENT SERVICES, NEW AccouNT FORM S, http://www.

citizensbank.com/pdf/iv/CISForms/24082-S-CISNewAcct.pdf#page=1 (failing to explain
the consequences of a pre-deceased named beneficiary); E-TRADE FINANCIAL, E-TRADE
BANK ACCOUNT APPLICATION, https://content.etrade.com/etrade/extras/ETB-application.
pdf (failing to provide any information regarding consequences of filling out the POD
beneficiary section).

30. This is especially evident in the area of retirement plan beneficiary designation
forms, as the way in which the forms are prepared will often have very significant tax
and other legal implications. See generally NATALIE B. CHOATE, LIFE AND DEATH PLAN
NING FOR RETIREMENT BENEFITS (6th ed. 2006) (explaining tax consequences of various
options in beneficiary designations).
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III. THE VILIFICATION OF THE WILL

A. LEGITIMIZING WILL SUBSTITUTES INADVERTENTLY DEBASES THE

WILL

Wills remain the archetypal vehicle for effecting gratuitous trans-
fers of property interests at death. Hence, alternate forms of transfer-
ring one's assets at death are often referred to as "will substitutes."
Indeed, if the fictions pushed by the relevant case law are to be be-
lieved, in most jurisdictions only the will can actually effect a gratui-
tous transfer which is triggered by the death of the transferor; those
cases explain that transfers made by the will substitutes have other
temporal characteristics. 31 A brief look at how this point of view de-
veloped is helpful to our analysis as it goes a long way to showing how
the law in this area has been distorted and its purposes derailed by
this line of reasoning.

Will substitutes arose because occasionally certain will character-
istics were deemed to be problematic. For example, the fact that wills
require certain formalities in order to be valid would sometimes pre-
sent a problem where one or more of those formalities was absent.
More importantly to the development of will substitutes, wills are not
able to effect their function without the assistance of a post-death le-
gal process known as probate. Probate, once thought to be essential to
clearing title to a decedent's assets and eliminating creditors' claims,
has now for many years suffered from a marked decline in perceived
importance.

3 2

Where required formalities were clearly lacking, or where a de-
vice other than a will was purposely used in an attempt to avoid pro-
bate or for some other reason, courts were faced with attempted
testamentary transfers through the use of a vehicle that was not a will
as defined by the legislature. Courts that wanted to legitimize these

31. John H. Langbein, The Nonprobate Revolution and the Future of the Law of
Succession, 97 HARV. L. REV. 1130-31 (1984). See also Farkas v. Williams, 125 N.E.2d
600, 608 (Ill. 1955) (offering that a remainder beneficiary of a revocable inter vivos trust
arrangement has rights during the lifetime of the settlor, "although it may not be feasi-
ble for him to exercise them."); Merchants Nat'l Bank of Aurora v. Weinold, 138 N.E.2d
840, 843-44 (Ill. App. Ct. 1956) (explaining that the remainder beneficiaries of a revoca-
ble trust "had equitable interests in the corpus of the trust at and as of the time of its
execution."). Legislatively, as opposed to judicially, authorized nonprobate transfers,
such as POD accounts, are an exception.

32. Michael A. Ogline & Jennifer L. Lile, Lamar v. Washington and the Ongoing
Tensions Concerning Creditors' Rights Against Nonprobate Property, 17 OHIO PROB. L.J.
79, 80 (2006) (explaining the public perception that probate avoidance is "a primary
purpose of estate planning"); Elaine H. Gagliardi, Remembering the Creditor at Death:
Aligning Probate and Nonprobate Transfers, 41 REAL PROP. PROB. & TR. J. 819, 821
(2007) (noting the "increasing number of clients [who] have chosen to avoid the time
delays and costs associated with probate administration").
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transfers had to figure out a way to do it. 3 3 One way used was to posit
the "temporal fiction" that the will substitutes involved a "passing-of-
an-interest" during the transferor's lifetime.34 Since the term "testa-
mentary" meant "of or relating to a will" these other types of transfers
were said not to be testamentary, as distinguished from those trans-
fers in which wills must be used.35 These cases narrowed the scope of
those transfers that could be described as "testamentary," imbued the
term with negative implications, and blurred the lines of distinction
between testamentary and nontestamentary transfers. The 1955 case
of Farkas v. Williams3 6 is an early classic example of the passing-of-
an-interest analysis.3 7 In Farkas, the Supreme Court of Illinois ana-
lyzed what today would be a fairly standard revocable "living' trust
and determined that it was not the type of transfer that need comply
with the statute of wills; in other words, it was not testamentary.38

To reach this conclusion, the court offered that the trust arrangement
passed an interest to the remainder beneficiary at the time of the
trust declaration, even though the trust remained fully revocable by
the settlor during the settlor's lifetime.39 This interest, which the
court declined to name after admitting that such a task would be diffi-
cult, became an early example of the eponymous interest in the infa-
mous passing-of-an-interest test.40

Whether one approves or disapproves of the court's actions in Far-
kas, the case, and others like it taken up by brethren courts, is signifi-
cant in that it marks an early example of a strategy that persists to
this day. Pressured to allow what are essentially testamentary trans-
fers without the use of wills, courts often find reasons to allow those
transfers; in the above example, the court allowed the transfer
through the finding of a phantom interest. Many, if not most, com-
mentators observe that the transfers effected by wills and will substi-
tutes alike are in reality testamentary because, quite simply, all or a
substantial portion of the transfer of property rights is effected gratui-

33. See Adam J. Hirsch, Inheritance Law, Legal Contraptions, and the Problem of
Doctrinal Change, 79 OR. L. REv. 527, 531 (2000) (offering a theory on how certain will
substitutes and other devices the author calls "legal contraptions" developed).

34. Id. at 544-45.
35. BLAcK's LAW DICTIONARY 1513 (8th ed. 2004).

36. 125 N.E.2d 600 (1955).
37. Farkas, 125 N.E.2d at 605. This case has been exhaustively parsed in law

school casebooks and other commentaries. Readers who are unfamiliar with the case
are urged to review it and particularly Langbein's analysis of its reasoning. See
Langbein, supra note 31, 1126-27 (explaining the "pretense" of the "present-interest
test").

38. Farkas, 125 N.E.2d at 608-09.
39. Id. at 604-05.
40. Id. at 604.
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tously at death.4 1 Nonetheless, two important consequences usually
result when a transfer is deemed nontestamentary in nature. First, a
will need not be used to effect it. Second, and more to the goal of most
users of such techniques, no statutorily mandated probate procedures
need be used to complete it.

The unfortunate result of this game is that the testamentary label
now has a meaning that can be accurately described only by including
reference to certain types of transfers that have been judicially elimi-
nated from the definition; certainly it describes something much less
than any gratuitous transfer of property rights at death. 42 Unfortu-
nately, this murky testamentary/nontestamentary dichotomy has
been further muddied by legislative bodies that define certain nonpro-
bate transfers as nontestamentary. The Uniform Probate Code, in the
comment to section 6-101, sanctioning a broad array of nonprobate
transfers, states that the transfers approved therein are "nontesta-
mentary."4 3 The term has thus been fully cast beyond the generally
descriptive (any gratuitous transfer of property interests taking effect
at death) to the legally conclusive (only those transfers that require a
will for legal effect). Having had its meaning disparaged by its singu-
lar association with wills and, more importantly, probate, it is now a
label to avoid.

B. THE UPC's Two-PRONGED OFFENSIVE ON WILLS LAW

1. Battle Against Formalism

At the outset of his two-part article on wills and the UPC's "harm-
less error" rule, Professor C. Douglas Miller explains the difference
between formality and formalism:

[I]t is widely and correctly understood that in every Anglo-
American jurisdiction a will must conform to that jurisdic-
tion's wills act (the concept of "formality"); and the courts his-
torically have applied the doctrine of strict compliance in

41. Ashbel G. Gulliver & Catherine J. Tilson, Classification of Gratuitous Trans-
fers, 51 YALE L.J. 1, 17 (1941).

42. To say that it means "of or pertaining to a will" begs the question because we do
not really know when a will is required, other than that it is required for "testamentary"
transfers.

43. Just how broad is unclear, as the statute contains a good deal of open-ended
language apparently intended to keep the door open for creative nonprobate transfers.
See infra Part III.B.2; see also UNIF. PROBATE CODE § 6-101 (amended 1989), 8 U.L.A.
pt. II, 430 (1998 & Supp. 2007) (providing that any "written instrument" similar to
those enumerated in the statute is nontestamentary).
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addressing the issue of whether a will complies with a partic-
ular jurisdiction's wills act (the concept of "formalism").4 4

Much has been made of the UPC's efforts to move courts away from
formalism in the construction of the wills statutes.4 5 Indeed, many
commentators have seen fit to hold forth on the "dispensing power"
provision codified in UPC section 2-503. This section provides a statu-
tory basis for legitimating an attempted testamentary transfer not
carried out in compliance with the formalities for wills set out in sec-
tion 2-502 of the UPC. Essentially, a will that does not technically
comply with the statutorily mandated formalities is given a pass if a
proponent of the document establishes "by clear and convincing evi-
dence that the decedent intended the document" to be the decedent's
will. The comment to section 2-503 states hubristically that it "unifies
the law of probate and nonprobate transfers. '46 The theory is that in
construing nonprobate transfers containing incomplete or ambiguous
documentation, courts have always been free to search for evidence of
transferor intent because the courts were not bound by a statutorily
mandated form. In contrast, the wills act formalities have usually
been unfailingly required, even where the intent of the would-be testa-
tor was clear. The statute frees courts from the formalism otherwise
seemingly mandated by statutory formalities.

Despite the optimistic commentary by the drafters of the UPC,
this provision clearly falls far short of unifying the probate and non-
probate transfer systems. Miller criticizes the UPC approach in that
it fails to address the conflicts between the largely statutory laws gov-
erning wills and those primarily judicially-created laws governing the
nonprobate system.4 7 In other words, we still have "separate-but-par-
allel" systems for making gratuitous transfers of property interests at
death-one for nonprobate techniques and another for wills. Impor-
tantly, however, the dispensing power of section 2-503 has an overall
salutary effect on the law governing wills. Our experience with the
reduced formalism of the nonprobate system has demonstrated that
where a decedent's intent is clear, formalism can be adverse to the
principle of free testation. In the face of such a revelation, a wills law

44. C. Douglas Miller, Will Formality, Judicial Formalism, and Legislative Re-
form: An Examination of the New Uniform Probate Code "Harmless Error" Rule and the
Movement Toward Amorphism, 43 FLA. L. REV. 167, 170 (1991).

45. Id. at 186. See generally Bruce H. Mann, Formalities and Formalism in the
Uniform Probate Code, 142 U. PA. L. REV. 1033 (1994) (examining the Uniform Probate
Code's proposed reforms to the law of wills).

46. This statement has been credibly criticized. See Miller, supra note 44, at 175
(stating "this statement does not accurately reflect reality, since the formalities in-
volved in executing will substitutes generally are not a matter of statutory law so that,
strictly speaking, no requirements exist").

47. Id. at 344.
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that continues to insist on rigid formalism is destined to assist in the
further marginalization of the will.

2. Assault on Form

While the UPC's battle against formalism has been widely noted
and mostly favorably commented upon, its easing of formal require-
ments has also been commended. 48 Beginning with its 1969 version,
the UPC simplified the formal requirements for a valid formal will.
The UPC's 1969 wills law contained no requirement that the testator
sign the will at the end, the will be published, the testator witness the
signatures of the witnesses or the witnesses sign the will in one an-
other's presence. 4 9 The 1990 version of the statute makes clear that if
a will was signed by another on behalf of the testator, the signing need
only be in the testator's "conscious presence" and that the witnesses
need only sign the will within a reasonable time after the signature of
the testator. 50 Like the dispensing power of section 2-503, these re-
forms, as they are responsive to inefficiencies in wills law leading to
inequities in its application, presumably have and will continue to
strengthen the role of the will over time.

But the UPC also, albeit indirectly, conducts a major assault on
the will. Before we get to this, it is helpful to step back momentarily
and remind ourselves of an essential characteristic of the contempo-
rary system of transferring one's assets at death. Although the will,
as legally defined, may be the only method of "testamentary" transfer,
an increasing array of options are available to the person wishing to
make a gratuitous transfer of property rights at death. We can cate-
gorize those options into two groups: probate and nonprobate. But
those adjectives, probate and nonprobate, describe what happens after
the death of the decedent. In our analysis of form, we are concerned
with a different attribute of the separate systems; namely, what hap-
pens when a person initially chooses one system over the other. How
much and what type of form is involved? How much formalism is
apparent?

Form operates as a stand-in for what are deemed to be essential
functions of a legal device. At least four functions of the formal re-
quirements of the wills statutes have been recognized. These are the
ritual function, the evidentiary function, the protective function and

48. See, e.g., Mann, supra note 45, at 1033, 1035 (stating the UPC revision is new
and improved).

49. See UNIF. PROBATE CODE § 2-502 (amended 1990), 8 U.L.A. pt. I, 144 (1998 &
Supp. 2007) (setting out formal requirements); see also Miller, supra note 44, at 206-11
(explaining the history of the UPC provisions).

50. UNIF. PROBATE CODE § 2-502 cmt. (amended 1990), 8 U.L.A. pt. I, 144 (1998 &
Supp. 2007).
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the channeling function.5 1 In the debate about formal wills require-
ments, much has been written about how well or poorly these func-
tions are being served. Whether the current formal requirements
satisfactorily serve these functions is a subject that will continue to be
debated. Nonetheless, wills statutes mandate a certain form. Be-
cause this form is statutorily contrived, it can be described as an arti-
ficial formality. In contrast, most nonprobate transfer techniques
have a form that, rather than being set by law, arises "organically"
from the nature of the transaction. This is because nonprobate de-
vices usually involve a relationship between the owner and a third
party. Bank accounts, for which we have POD devices, involve a bank;
brokerage accounts, potentially subject to TOD provisions, involve a
broker; insurance policies and retirement accounts, which utilize ben-
eficiary designations, also involve financial institutions. As pointed
out by Professor James Lindgren, "[tlo pass property at death reliably,
these financial institutions developed their own formalities. Most of
these nonprobate transfers require writing and signature, but not at-
testation by witnesses. Even where the underlying law does not re-
quire any formalities, the institutions insist on these two
formalities." 52 As the popularity of nonprobate techniques suggests,
the self-policing aspect of this organic formality has tended to work
well. There has been no need to impose an additional layer of statu-
tory form. This confirms Lon Fuller's observation that the need for
imposing form "will depend upon the extent to which the guaranties
that the formality would afford are rendered superfluous by forces na-
tive to the situation out of which the transaction arises-including in
those 'forces' the habits and conceptions of the transacting parties."53

Because nonprobate transfers tend not to have statutorily man-
dated form, where parties to a transaction make mistakes in comply-
ing with organic formalities, the courts have not been afraid to uphold
a transaction based solely on whether it finds that the decedent in-
tended to make the transfer at issue. In other words, where the func-
tions of form are found, formalism is relaxed and formal mistakes are
excused. On the other hand, because wills have a formality imposed
solely by statute, the form itself has the force of law. Form, as a proxy
for function, completely replaces it. For this or other reasons, courts
have traditionally been reluctant to uphold a will for which one or
more elements of the statutorily required form are missing. Strict for-
malism is followed.

51. Gulliver et al., supra note 41, at 5-9; John H. Langbein, Substantial Compli-
ance with the Wills Act, 88 HARV. L. REv. 489, 492-97 (1975).

52. James Lindgren, Abolishing the Attestation Requirement for Wills, 68 N.C. L.
REV. 541, 557 (1990).

53. Lon. L. Fuller, Consideration and Form, 41 COLUM. L. REV. 799, 805 (1941).
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To summarize then, in the nonprobate system, form varies and is
generally specific to the particular technique being used; formalism
tends to be relaxed and the courts primarily look for indicia of intent.
Unlike most nonprobate techniques, wills have an artificial formality,
one created by statute, because they lack an organic formality of their
own. Courts have generally insisted on the presence of all the statu-
tory formalities in deciding questions of wills, a concept known as
formalism.

Regardless of the fact that these two systems of transferring prop-
erty interests at death have an entirely different form, the basic pur-
pose of each is the same. Each is legally useful to us only in that it
effects the gratuitous transfer at death of property rights from a dece-
dent to the decedent's chosen successors. In determining the best way
to effect a transfer of his estate, a hypothetical rational individual will
presumably choose the system, and within that system, the specific
technique that will most easily and efficiently serve his needs. The
various routes a given technique takes to get to this legal result are
completely ancillary to this one essential purpose. If, for example, an
individual wishes to effect a transfer of his brokerage account to his
daughter at his death, he has a number of options. If his jurisdiction
and his broker allow it, he may choose to prepare a TOD form naming
his daughter as the beneficiary. Alternatively, he may prepare a will
that names his daughter as devisee of the account. Or, perhaps he
will transfer the account title to a revocable trust, the governing in-
strument of which names his daughter as the remainder beneficiary of
the account. The methods he chooses will depend on a number of fac-
tors, all of which relate to his goal of ensuring that the transfer takes
place in a legally complete, timely, economically rational and efficient
manner. Considerations of which "system" to use come into play only
indirectly as they relate to this ultimate goal. For example, the TOD
or revocable trust route may be seen as advantageous in that either
can be accomplished without resort to probate to make it final. If a
revocable trust is not otherwise desired or needed, then the TOD de-
vice might be determined to be best because it is less costly and com-
plicated, requires fewer steps and perhaps even eliminates the need
for a lawyer.

Suppose, instead, that our hypothetical individual is shopping for
a method of effecting a transfer of his entire estate. Again, the option
chosen will depend upon questions of efficiency, economics, timeliness,
and legal effectiveness. Because he is interested in transferring his
entire estate, he may choose to use a will. If, however, like many peo-
ple, he perceives probate as an obstacle to efficiency, he is likely to opt
for nonprobate transfer devices. He could use a separate and specific
will substitute designed to transfer each of his various assets, but he
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may well decide that using a separate device for each asset is ineffi-
cient. He could use a revocable trust, but costs associated with a revo-
cable trust, particularly attorney fees, tend to be higher than with a
will.

If he lives in a state that has adopted the UPC, however, he ar-
guably has a radical new way to transfer his estate. He could use a
nonprobate instrument that functions as a will. This device is author-
ized by section 6-101 of the UPC, which, aside from a writing require-
ment, has mandated no formalities for the document, regardless of the
fact that, unlike other nonprobate mechanisms, the device has no or-
ganic formality of its own. Section 6-101 provides that any "written
instrument of a similar nature" to a host of known nonprobate trans-
fer techniques is "nontestamentary."5 4 The statute goes on to provide
that such an instrument "includes" (but presumably is not limited to)
"a written provision that:"

(1) money or other benefits due to, controlled by, or owned by
a decedent before death must be paid after the decedent's
death to a person whom the decedent designates either in the
instrument or in a separate writing, including a will, exe-
cuted either before or at the same time as the instrument, or
later;
(2) money due or to become due under the instrument ceases
to be payable in the event of death of the promisee or the
promisor before payment or demand; or
(3) any property controlled by or owned by the decedent
before death which is the subject of the instrument passes to
a person the decedent designates either in the instrument or

54. UNIF. PROBATE CODE § 6-101 (amended 1989), 8 U.L.A. pt. II, 430 (1998 &
Supp. 2007). Section 6-101 for nonprobate transfers on death reads as follows:

A provision for a nonprobate transfer on death in an insurance policy, contract
of employment, bond, mortgage, promissory note, certificated or uncertificated
security, account agreement, custodial agreement, deposit agreement, compen-
sation plan, pension plan, individual retirement plan, employee benefit plan,
trust, conveyance, deed of gift, marital property agreement, or other written
instrument of a similar nature is nontestamentary. This subsection includes a
written provision that:

(1) money or other benefits due to, controlled by, or owned by a dece-
dent before death must be paid after the decedent's death to a person
whom the decedent designates either in the instrument or in a sepa-
rate writing, including a will, executed either before or at the same
time as the instrument, or later;
(2) money due or to become due under the instrument ceases to be
payable in the event of death of the promisee or the promisor before
payment or demand; or
(3) any property controlled by or owned by the decedent before death
which is the subject of the instrument passes to a person the decedent
designates either in the instrument or in a separate writing, including
a will, executed either before or at the same time as the instrument, or
later.
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in a separate writing, including a will, executed either before
or at the same time as the instrument, or later.5 5

As noted above, the use of the term nontestamentary simply
means that a transfer taking effect at death governed by such an in-
strument need not be effected by a will, and a probate proceeding
would not be necessary to complete the transfer.5 6 As a matter of pure
statutory construction, the provision on its face seems to allow a per-
son to draw up a generic "instrument" disposing of his or her estate, or
any part of it, effective at death. This interpretation is strengthened
by the fact that the most recent version of the provision lopped off the
end of what seemed to be a legally significant phrase contained in the
prior version.5 7 Thus, "written instrument of a similar nature effec-
tive as a contract, gift, conveyance or trust" became simply "Written
instrument of a similar nature." According to the comment, the prob-
lem with the original language was that a court had construed it to
obviate the state law requirement that a deed be delivered in order to
be valid. Favorably cited in the comment is an opinion by the Su-
preme Court of North Dakota in First National Bank in Minot v.
Bloom 58 stating that the statute does not relieve a grantor of the "the
necessity of delivery of a deed to effectuate a conveyance from one liv-
ing person to another."59 The comments are silent respecting the stat-
ute's impact on a deed intended to take effect at death; presumably,
under the plain language of the statute, such an instrument would be
valid.

In Bloom, an envelope containing a deed was found in the dece-
dent's safety deposit box. 60 The defendant, to whom the deed pur-
ported to convey the property at issue, argued that other facts brought
forth in the case constituted constructive delivery in satisfaction of the
delivery requirement for deeds under North Dakota law.6 1 The court
did not agree. Section 6-101 was cited in the case only, according to
the court, "to support [the defendant's] contention that the deed ...
effectively conveyed the property to him."6 2 It is not clear whether the
defendant argued that the envelope containing the deed, which was

55. Id.
56. See supra notes 42-43, 54 and accompanying text.
57. See UNIF. PROBATE CODE § 6-101 cmt. (amended 1989), 8 U.L.A. pt. II, 430

(1998 & Supp. 2007) (explaining the change of language in the original version from "or
any other written instrument effective as a contract, gift, conveyance or trust" to "or
other written instrument of a similar nature").

58. 264 N.W.2d 208 (N.D. 1978).
59. First Nat'l Bank in Minot v. Bloom, 264 N.W.2d 208, 212 (N.D. 1978) (empha-

sis added).
60. First Nat'l Bank, 264 N.W.2d at 209.
61. Id. at 209, 210.
62. Id. at 212.
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inscribed with the words "[t]o be delivered to [defendant] upon my
death," together with the deed, constituted in the aggregate one "writ-
ten instrument" within the meaning of the statute.6 3 The statutory
language would seem to support a nontestamentary transfer on these
facts. For example, person "D" could type up a writing designating
person "B" as the beneficiary of "any property controlled by or owned
by" D and such an instrument would be effective after D's death by
virtue of this statute. If this is what the provision does, then an estate
could be transferred by a formless nonprobate will.

Despite that the UPC drafters seem to be encouraging testamen-
tary mischief here, appellate courts faced with the question to date
seem to be reluctant to take the statute at face value. Though this
aspect of the provision has apparently not been interpreted by the
highest appellate court of any adopting state, decisions by at least one
appellate court interpreting the statute oddly ignore that the statute
contains no language limiting its application to any particular type of
instrument or class of assets.

Under the facts of Hibbler v. Knight,6 4 Grace married Marshall
after Marshall's first wife died.6 5 When Marshall subsequently
passed away, his daughter, Connie, offered for probate a copy of a will
that Marshall had executed before his marriage to Grace. (Apparently
the original could not be found).66 Grace, the surviving widow, intro-
duced a writing said to evidence a contract between her and the dece-
dent entered into after the marriage, claiming that the writing
controlled the disposition of Marshall's estate. 67 Marshall and Grace
signed the writing, which recited a prior gift made to Connie as well as

63. Id. at 209.
64. 735 S.W.2d 924 (Tex. App. 1987).
65. Hibbler v. Knight, 735 S.W.2d 924, 925 (Tex. App. 1987).
66. Hibbler, 735 S.W.2d at 925.
67. Id. at 926. The language of the contract was produced in the opinion and read,

in its entirety, as follows:
February 20, 1982
TO WHOM IT MAY CONCERN:
I, Marshall E. Hibbler, disclaim any personal property or income from Grace M.
Nelson Hibbler prior to or during our marriage.
Connie Augusta Hibbler Knight received $100,000.00 from me, Check 185,
dated February 16, 1982 for her share of Aldina Lillian Reuter Hibbler estate.
Connie Augusta Hibbler Knight physically took more than her share of the
community property of Aldina and Marshall Hibbler by entering the residence,
255 Maple Valley Road, Houston Texas, with a key that was entrusted to her,
during my working hours with G.J. Long & Associates, 1765 Stebbins Drive,
Houston, Texas, without my consent.
Grace M. Hibbler will be entitled to my estate provided we are not separated or
divorced at the time of my death.
s/ Grace M. Hibbler s/ M.E. Hibbler

Grace M Hibbler M.E. Hibbler
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other allegations against Connie as reasons why Grace was to receive
Marshall's entire estate provided Grace and Marshall were not sepa-
rated or divorced at the time of Marshall's death. 68

Grace argued that the Texas version of UPC section 6-101 vali-
dated the contract as a sufficient nontestamentary method of passing
Marshall's estate to her.6 9 The First District of the Court of Appeals
of Texas, although acknowledging that the writing was valid as a con-
tract under Texas law, summarily concluded that "the legislature did
not intend for this statutory language to validate agreements allowing
testamentary disposition of a person's entire estate."70 The court
pointed to no legislative history or to any provision of the statute man-
dating such a conclusion other than to allude to the fact that the
statue did not specifically contain the phrase "entire estate."7 1 One
can only conclude that, despite the plain language of the statute, the
court simply did not believe that the legislature would allow anything
other than an incremental departure from traditional wills law.
Whether other courts will rule similarly remains to be seen. Cer-
tainly, the language of the statute contains no such restrictions.

Regardless of how the Texas courts might interpret it, section 6-
101 seems to enable a virtually formless way to transfer an estate.
Unlike section 2-502, which is specifically directed at wills and relaxes
their formal requirements, this section offers a casual alternative to
the formal will. Yet it is not clear how this aspect of the statute re-
sponds to a failure of form to operate as a stand-in for certain essential
functions. The provision is entitled "nonprobate transfers on death,"
and it concerns itself with legitimating transfers that do not require
probate. Oddly, however, as explanation for the statute's liberal ena-
bling of nonprobate techniques, the comment states that "the evils en-
visioned if the statute of wills were not rigidly enforced simply do not
materialize." This statement, while it may be true, seems to suggest
that the purpose of the statute was merely to dispense with certain
overly cumbersome or superfluous will formalities. But the formali-
ties required for wills are dealt with in section 2-502, and the battle
against formalism is waged by section 2-503, which contains the dis-
pensing power. So I would submit that section 6-101's genesis lies not
so much in a desire to shed formal requirements relating to wills, but
rather in a desire to circumvent the probate process. Adding nominal
requirements of ritual, formality or ceremony to those nonprobate

68. Id. at 926.
69. Id. at 926-27.
70. Id. at 924, 927.
71. The rule of law in this case, that an entire estate cannot be transferred under

this statute, was followed by the Eastland Texas Appeals Court in the case of Holley v.
Grigg, 65 S.W.3d 289 (Tex. App. 2001).
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means of transfer that do not have an organic form born of the busi-
ness context in which they arise might in fact raise little objection, at
least on the part of the public. The nonprobate revolution, of which
this statute is a product, was not brought on by dissatisfaction with
the formalities of wills, but rather with their post-mortem conse-
quences. This statute, and others like it, serve their purpose because
they avoid probate and thus are responsive to complaints by consum-
ers that the probate process, not the process of writing or signing a
will, is too lengthy, expensive and cumbersome. Although formalism
in the interpretation of wills statutes has caused its share of problems,
it cannot bear responsibility for the proliferation and popularity of
techniques for nonprobate gratuitous transfers at death. Allowing for
a formless "will," for which probate is not required is unnecessary and
gratuitous. Probate has become optional already; practically every as-
set category has a device available for nonprobate transfer. Wills for-
malities have been and can continue to be modified in statutes, like
section 2-502 of the UPC, specifically addressing that subject. Most
importantly, because the formless nonprobate will has not been devel-
oped, like most of the other nonprobate transfer devices, with the as-
sistance of financial intermediaries who have an economic interest in
ensuring its efficacy, it has no organic form. It is therefore the perfect
example of the type of legal transaction that needs a legally mandated
form.

7 2

IV. THE CHANNELING FUNCTION OF THE WILL

The nonprobate revolution has revealed probate as flawed and
often unnecessary; yet wills still generally require probate. Thus,
avoiding probate means avoiding wills through the use of nonprobate
transfer techniques that have formal requirements differing from (and
in most cases less elaborate than), those required by the wills stat-
utes. As mentioned above, nonprobate techniques have played a ma-
jor part in revealing that the formal requirements of wills statutes are
at best imperfect, and in some cases perhaps, completely unneces-
sary.73 So long as wills exist, however, some degree of form is none-
theless essential; the dispute is over how much form and what kind.

The basic wills formalities generally consist of the writing re-
quirement, the signature requirement, and the witness and attesta-
tion requirements. Whether and to what extent those formalities are
important is a hotly debated question the answer to which will become
clearer as changes to wills statutes formalities are tested in practice.
Other than asserting that some form, either organic or artificial, is

72. See supra note 53 and accompanying text.
73. See supra Part III.B.2.
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essential to any important legal device, this Article makes no argu-
ment for or against any particular formality required by wills law.
What we are concerned with here is the most basic of the formalities-
the fact of the will itself. It is perhaps tautological to point out that
unless we completely eliminate the will from the legal toolbox, regard-
less of which formalities we strip away from the will, the will itself,
however spare its form, remains. As explained below, my argument is
in favor of the will, however defined, as the channeling device of choice
for comprehensive transfer of a decedent's estate.

Regardless of how much tinkering legislatures do with the formal
requirements for wills (signature and attestation, for example) any
document that fulfils those requirements will serve a channeling func-
tion. In today's legal environment, two interrelated legal phenomena
threaten the channeling function of wills as the primary and most ef-
fective estate transfer device. First, the fact that wills require probate
restricts their use to channeling only those transfers for which probate
is not perceived as undesirable. If the number of nonprobate transfers
taking place is any indication, this is true for a minority of estates.
Second, the increasing proliferation of nonprobate devices offers alter-
natives that weaken the channeling function of wills. The nonprobate
will authorized by section 6-101 of the Uniform Probate Code repre-
sents a new level of alternative, as it, like the will, can presumably be
used as a tool for the transfer of a decedent's entire estate.

The channeling function of form has three dimensions. First, it
puts the court, and presumably any other interested third party, on
notice that "a legal transaction was intended."7 4 A probate court
knows what to do with a document that meets the formal require-
ments for a will precisely because those formal characteristics flag the
document as a legally significant instrument intended to effect a par-
ticular purpose. Second, and much more important in Professor
Fuller's view, is that it "offers a legal framework into which the party
may fit his actions [into a] 'legally effective expression of intention."' 7 5

It is certainly this second prong of the channeling function that carries
the most importance in the context of wills. Despite the fact that non-
probate techniques have existed for years, wills remain the documents
the public perceives as needed to effect a legal transfer of one's estate
at death. Fuller analogized the channeling function to language:

One who wishes to communicate his thought to others must
force the raw material of meaning into defined and recogniza-

74. Lon. L. Fuller, Consideration and Form, 41 COLUM. L. REV. 799, 801 (1941)
(quoting RUDOLPH VON JHERING, GEIST DES ROMISCHEN RECHTS AUF DEN VERSCHIEDENEN

STUFEN SEINER ENTWICKLUNG [SPIRIT OF ROMAN LAW AT THE VARIOUS STAGES OF ITS DE-
VELOPMENT] 494 (8th ed., Leipzig: Breitkopf und Hartel 1923) (1858)).

75. Id. at 801.
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ble channels; he must reduce the fleeting entities of wordless
thought to the patterns of conventional speech. One planning
to enter a legal transaction faces a similar problem. His mind
first conceives an economic or sentimental objective, or, more
usually, a set of overlapping objectives. He must then, with
or without the aid of a lawyer, cast about for the legal trans-
action (written memorandum, sealed contract, lease, convey-
ance of the fee, etc.) which will most nearly accomplish these
objectives.

76

Where the objective is to effect a transfer of all of one's property
interests at death, the "legal transaction" is generally a will. Washing
away the significance of the formal will therefore casts the potential
testator adrift in a sea of amorphism. 77 This is particularly true of
that testator who wishes to avoid probate. With no will to carry him
to safety, the testator is forced to cobble together a raft from various
devices he has been given. The channeling function of wills is lost.

I would argue that the channeling function also has a third di-
mension. It ensures that one's intent is conveyed in a way that makes
it understandable. The public in general perceives the will as a docu-
ment that is formally technical enough that many people, if not most,
seek the services of a lawyer in having one drawn up. This is desira-
ble because, frankly, the disposition of an estate is a complicated busi-
ness. This is true even for modest estates. By channeling the testator
to a will, we also usually channel the testator to a lawyer, and hope-
fully to a lawyer who has the general competence and specific exper-
tise to draft a will that carries out the testator's wishes. Most
laypeople, and even many lawyers, simply do not have the expertise to
draft unambiguous will provisions. 78 Even if the will is unambigu-
ously drafted, very few laypeople have a grasp of all of the laws that
can affect how property might be distributed under the will. Despite
what the will may say, a testator's marital status, exposure to tax lia-
bility, and obligations to creditors can affect property distributions.
Further, many testators have their final will drafted-the only one

76. Id. at 802.
77. Cf. C. Douglas Miller, Will Formality, Judicial Formalism, and Legislative Re-

form: An Examination of the New Uniform Probate Code "Harmless Error" Rule and the
Movement Toward Amorphism, 43 FLA. L. REV. 167 (1991) (pointing out that relaxing
formal requirements for wills "does nothing to resolve the logical and practical inconsis-
tencies of having two separate systems of passing property at death").

78. For a brief introduction to the perils of "simple" will drafting, see, e.g., Michael
H. Wald, Of Malpractice, Ethics, and the "Simple" Will, 63 TEx. B.J. 534 (2000) (explain-
ing that most lawyers do not put in enough time to correctly perform the duties required
in drafting a document that is not so "simple"). Also, examine the number of articles
and CLE presentations dedicated to the drafting of simple will provisions. Speaking
from the standpoint of one who has trained several new lawyers and law students to
draft will provisions, the task is much harder than it might seem.

20081



CREIGHTON LAW REVIEW

that really counts-when they are quite elderly. Though a testator in
this position may be quite competent to express the testator's wishes
to a lawyer, the testator can often not then, if the testator ever could,
articulate those wishes in a properly-drawn will. 79

A variety of devices are offered by nonprobate transfer laws, but
each one is generally specific to a particular asset category. Wills sub-
stitutes therefore tend to provide separate channels for each asset cat-
egory. An exception to the asset-specific nature of the statute is
perhaps the language of section 6-101 of the UPC, which, as argued
above, creates the formless nonprobate will. What is it about this
statute that makes the Texas courts reluctant to enforce it according
to its literal terms? Perhaps those courts are concerned with a sub-
stantive problem created by the UPC's push towards the formless non-
probate will substitute.8 0 If any type of writing can be enforceable to
transfer one's estate at death and a will is not necessary, then we
must be very careful indeed with what we write. As stated by Fuller,
"[t]here is a real need for a field of human intercourse freed from legal
restraints, for a field where men may without liability withdraw as-
surances they have once given. Every time a new type of promise is
made enforceable, we reduce the area of this field."8 ' On the other
hand, to the extent that a will is necessary, and has some minimum
level of formal requirements, we can avoid legal sanctions by avoiding
fulfillment of those requirements. Arguably, of course, section 6-101
provides for a minimum level of form, namely a writing. However, the
channel containing written documentation is very wide indeed.

The counterargument to requiring a comprehensive transfer of
one's estate to be channeled through the vehicle of a will is that insist-
ing on a will might sometimes cause us to "ignore reliable evidence of
what someone wanted because that evidence is not in the form of a
will or intended as a will."8 2 Note that this is criticism not only of
wills as we have known them historically, but also as potentially con-
structed under the UPC's dispensing power. On the other hand, if the
channel we have cut for what is a will is properly defined, this problem
would be minimal. As Professor Lindgren acknowledges, without
wills or testamentary intent (presumably as may be found in a "dis-

79. Jane Baron describes her personal experience with a scenario that is all too
common:

My father-in-law, on the other hand, had his will drafted by an attorney. No
matter how many times I or the will's scrivener explained its provisions to him,
he professed not to understand its terms. Again ironically, the will exactly ex-
pressed the dispositive objectives my father-in-law said he had sought.

Jane B. Baron, Intention, Interpretation, and Stories, 42 DuKE L.J. 630, 633 (1992).
80. See supra notes 64-72 and accompanying text.
81. Fuller, supra note 74, at 813.
82. James Lindgren, The Fall of Formalism, 55 ALB. L. REV. 1009, 1030 (1992).
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pensing power" will) we would end up with an "administrative
nightmare."8 3 This is because any evidence could be introduced to
show how a decedent would want the testator's property distributed.
We would discourage efficient estate planning:

We would remove the finality or safe harbor of a will and dis-
courage efficient estate planning. After all, the problem with
probate is that the person whose wishes we want to imple-
ment is dead. She can no longer speak. In a system without
the safe harbor of a will, a testator might have to go to ex-
traordinary lengths to ensure that her wishes were followed
after her death. The channeling function of wills would be
destroyed, not only in the odd case but in the typical case as
well. One of the positive effects of formalism is that known
acts produce known results. Formalities bring consistency
and protection against arbitrariness.8 4

When legal channeling is appropriately used, it does not force peo-
ple into a particular legal form, but provides an accessible legal path-
way to create binding legal rights and obligations. Proper legal
channeling should therefore be responsive to the nature of human re-
lationships, not coercive of them. Karl Llewellyn, who was opposed to
excessive formalism, saw the Uniform Commercial Code as a way to
make law more responsive to business rather than forcing persons to a
certain way of doing business that was convenient for legal enforce-
ment purposes.8 5 The fact that people desire simplicity is evident,
among other places, in the drive to avoid probate. The popularity of
revocable living trusts also shows that a one-document solution is the
best way to promote efficiency in the comprehensive transfer of one's
estate at death. Importantly, then, legally streamlining these trans-
fers into the vehicle of a will does not force people into any particular
form, but rather allows people to follow a pathway that gives legal
force to natural inclinations.

V. CONCLUSION

The process of transferring one's property at death can be broken
down into two distinct components. The first of these, implemented
before the death of the transferor, concerns the question of what legal
mechanism will channel the process. The device could be any combi-
nation of a will, a trust, or any of the myriad nonprobate techniques
currently available. The second component concerns what occurs after

83. Id. at 1031.
84. Id.
85. See, e.g., Curtis Bridgeman, Default Rules, Penalty Default Rules, and New

Formalism, 33 FLA. ST. U. L. REV. 683, 691 (2006) (explaining that Llewellyn wanted to
conform contract law to the actual practices of business people and that the UCC for-
malities were there, they just followed already existing business practices).
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the death of the transferor and involves the question of how the title to
the individual assets will get transferred to the ultimate beneficiaries.
Under one model, call it "by operation of law," transfer of ownership
occurs automatically, needing only the transferor's death as a trigger,
with little or no further action on the part of others. The alternative,
probate, involves a court-supervised process that generally requires a
great deal more procedure and action on the part of third parties.

As it happens, probate is perceived by many, right or wrongly, as
expensive, complicated, inefficient and even futile. But avoiding it is
easy enough. This is because, though the first and second components
of testamentary transfer are naturally distinct, any technique used to
effect the pre-death component is currently inescapably tied to only
one alternative in the post-death process. Thus, where a beneficiary
designation form is used, for example, the transfer to the named bene-
ficiary occurs automatically at the transferor's death, without the pro-
cess of probate. In contrast, where a will is used to transfer assets,
those assets must go through probate to get to their new owner at the
testator's death. In fact, aside from the case where no chosen tech-
nique is implemented at all-intestacy-only a will requires probate.
Avoiding probate thus becomes as simple as avoiding a will.

Popularized by a desire to avoid the complication and inefficien-
cies of probate, the now ubiquitous nonprobate system of transferring
property at death brings a wealth of complications and inefficiencies of
its own. Although post-death administration is undeniably simplified,
the pre-death process of estate planning now requires more documen-
tation, techniques, and tasks than ever before. Ironically, the will, the
instrument whose undesirable post-death characteristics spawned the
turn towards alternative techniques, offers the simplest and most effi-
cient mechanism for channeling a person's testamentary desires. We
need only sever the bond between the will and probate.

On the positive side, our experiences with the nonprobate transfer
techniques helped expose more than that probate is often unneces-
sary. Problems with the stodgy laws governing testamentary trans-
fers have become apparent. Clearly, not all traditional wills
formalities can be justified as furthering important functions. Wills
formalities need to be carefully and continuously reviewed. UPC sec-
tion 2-502, minimizing formal requirements for wills, is certainly the
type of reform that is needed. Experiences with this statute and
others like it will tell us to what extent the simplification of form is
improving testamentary transfer laws. Additional changes should be
implemented as necessary. More dramatic, and perhaps more impor-
tant, are the UPC's efforts against formalism. The dispensing power
gives courts a powerful tool that allows form, otherwise mandated, to
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be largely ignored where its intended functions are in evidence with-
out it. Lessons learned from our experiences with nonprobate devices
can thus help us to improve not only wills formalities but also the way
they are implemented.

To the extent that requirements for wills formalities are in need
of revision, those issues should be directly addressed, as in the provi-
sions mentioned above. That part of UPC section 6-101 that can be
construed as permitting a formless nonprobate will is a step in the
wrong direction. Formal requirements are necessary for any legal de-
vice capable of substantially altering parties' legal rights. Will substi-
tutes have formal requirements, albeit ones that arise primarily from
market forces and the economic interests of third parties. For this
reason, will substitutes have been able to thrive despite the fact that
their form is generally not imposed on them by statute. A nonprobate
will, created wholly by statute, has no such organic form. To unleash
such a device on the public is to ignore that form operates as a stand-
in for important legal functions.

If we are to reduce fragmentation and its consequent complexity
and inefficiency, we must recognize that exposure of excessive form
and needless formalism in wills laws is only a byproduct of the non-
probate revolution. The reason nonprobate transfers exploded in pop-
ularity in the first place is that probate, rather than form and
formalism in wills law, is in apparent need of reform. Yet the changes
made to wills law by the UPC in response to the nonprobate revolution
have focused primarily on form and formalism. Perhaps wills law has
been improved, but the tether that connects wills with probate has not
even been loosened, let alone severed. In the meantime, legislation
continues to enable additional nonprobate devices.

Probate aside, wills remain the best instrument for transferring
one's property at death. Wills have the benefit of many years of inter-
pretation and a host of subsidiary laws that serve a variety of policy
and other functions. Wills offer the public an accessible channeling
device for transferring one's entire estate without resort to a host of
additional devices, documents and efforts of third parties. Channeling
the public to wills also generally channels them to lawyers. A compe-
tent estate-planning lawyer is a decedent's best chance for an accurate
expression of the decedent's wishes, while also exposing the decedent
to advice on other laws that may affect the transfer of the decedent's
property. Lawyers are also less likely to have conflicts of interest and
are governed by rules that are intended to ensure that the client's
needs are put first. But alas, wills are burdened with the require-
ments of probate. Legislation should focus on providing relief from
that burden.
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