
THE FAMILY EDUCATIONAL RIGHTS & PRIVACY
ACT OF 1974: RECOMMENDATIONS FOR

REALIGNING EDUCATIONAL PRIVACY WITH
CONGRESS' ORIGINAL INTENT

I. INTRODUCTION

In the early twentieth century, the United States Supreme Court
first acknowledged an individual's right to make private decisions, in-
cluding educational decisions, in the realm of the individual's personal
life.1 The Supreme Court, in cases such as Meyer v. Nebraska2 and
Pierce v. Society of Sisters,3 recognized educational choices in an indi-
vidual's private life as constitutionally protected and aided in the de-
velopment of the right to privacy.4 The Court's decisions in these
cases were important to the increased recognition of a right to
privacy.

5

In 1974, the U.S. Congress enacted the Family Educational
Rights and Privacy Act of 1974 ("FERPA"). 6 Prior to FERPA's enact-
ment, evidence showed a rising number of abuses of student education
records in the United States.7 As a direct result of these student re-
cord abuses, thousands of angry parents and students inundated pub-
lic policy groups, such as the American Civil Liberties Union and the
Russell Sage Foundation, with letters detailing anecdotal abuses re-
garding how schools maintained and allowed access to student
records.8 The Russell Sage Foundation conducted a survey of educa-
tional institution record keeping practices and found restrictions to
education records access typically covered only student attendance,
grades, and standardized test scores.9 The survey found that less
than ten percent of surveyed schools allowed parents access to their
student's education records. 10 Conversely, many schools made ad hoc
exceptions that allowed the schools to disclose student records to a

1. JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW § 14.26, at 916
(7th ed. 2004).

2. 262 U.S. 390 (1923).
3. 268 U.S. 510 (1925).
4. See NOWAK ET AL., supra note 1, at 916.
5. Id.
6. 20 U.S.C. § 1232g (2000 & Supp. V 2005); Gonzaga Univ. v. Doe (Gonzaga II),

536 U.S. 273, 276, 278 (2002).
7. 121 CONG. REc. 13,990 (1975).
8. 121 CONG. Rac. at 13,990.

9. Id.
10. Id.
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myriad of outside organizations." The survey found that when the
New York City School District ceased to release student information,
at least twenty-eight unique categories of outsiders contacted the
school district to complain about losing an important information
source. 12 Consequently, this atmosphere of readily accessible educa-
tion records led Congress to enact FERPA. 13 By enacting FERPA,
Congress sought to give parents and students access to education
records, as well as to protect individual privacy. 14 Subsequently, how-
ever, the courts and Congress have increasingly interpreted and
amended FERPA in ways that have weakened the protections FERPA
originally afforded education records. 15

This Note discusses the current state of FERPA in three sec-
tions.' 6 First, this Note examines FERPA's statutory text, legislative
history and initial amendments, as well as important interpretive fed-
eral case law. 17 Next, this Note advances the argument that Congress
should amend FERPA to realign it with the protections Congress orig-
inally intended.' 8 Primarily, this Note will suggest amending
FERPA's definition of education records to make more certain what
types of information FERPA protects. 19 Secondarily, this Note will
suggest reformations to allow individuals to file lawsuits against edu-
cational institutions for FERPA violations. 20 Finally, this Note will
conclude with a brief summary of the recommended FERPA
amendments.

2 1

II. BACKGROUND

A. CURRENT FERPA PROVISIONS REGARDING RIGHTS PROVIDED TO

PARENTS AND ELIGIBLE STUDENTS

Congress enacted the Family Educational Rights and Privacy Act
of 1974 ("FERPA")2 2 pursuant to its spending power under Article I of
the U.S. Constitution. 23 FERPA provides several rights to students

11. Id. The survey found that half of the surveyed schools allowed disclosures to
the Federal Bureau of Investigation, local health departments, and juvenile courts. One
third of surveyed schools allowed disclosures to local police departments. Id.

12. Id.
13. Id.
14. 120 CONG. REC. 39,862 (1974).
15. See infra notes 22-372 and accompanying text.
16. See infra notes 22-379 and accompanying text.
17. See infra notes 22-201 and accompanying text.
18. See infra notes 202-372 and accompanying text.
19. See infra notes 212-324 and accompanying text.
20. See infra notes 325-72 and accompanying text.
21. See infra notes 373-79 and accompanying text.
22. 20 U.S.C. § 1232g (2000 & Supp. V 2005).
23. Gonzaga Univ. v. Doe (Gonzaga II), 536 U.S. 273, 276, 278 (2002). Since

FERPA's initial enactment, Congress has amended FERPA eleven times. See No Child
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and their parents with regard to education records. 24 Prominent
among these rights are provisions allowing parents to view their stu-
dent's education records. 25 FERPA also allows parents to challenge,
correct, and delete misleading, inaccurate, or inappropriate informa-
tion in their student's education records. 2 6 Further, there are provi-
sions preventing educational institutions from releasing education
records without consent. 27 Additionally, there are provisions that
transfer the same rights of the parents to students who are eighteen
years old or older, or who are attending a postsecondary educational
institution.

28

In addition, FERPA requires any educational institutions that
maintain education records to provide notice to parents and eligible
students of their respective rights under FERPA.2 9 If a parent or eli-
gible student believes an educational institution has violated a

Left Behind Act of 2001, Pub. L. No. 107-110, Title X, § 1062(3), 115 Stat. 2088 (2002)
(amending subparagraph (b)(1)(J) and adding other technical amendments); USA PA-
TRIOT Act of 2001, Pub. L. No. 107-56, Title V, § 507, 115 Stat. 367 (2001) (adding
subsection (j)); Campus Sex Crime Prevention Act, Pub. L. No. 106-386, Div. B, Title VI,
§ 1601(d), 114 Stat. 1538 (2000) (adding paragraph (b)(7)); Higher Education Amend-
ments of 1998, Pub. L. No. 105-244, Title IX, §§ 951, 952, 112 Stat. 1835, 1836 (1998)
(amending subsection (b) and adding subsection (i)); Improving America's Schools Act,
Pub. L. No. 103-382, Title II, §§ 212(b)(1), 249, 261(h), 108 Stat. 3913, 3924, 3928 (1994)
(adding numerous technical amendments and subsection (h)); Higher Education
Amendments of 1992, Pub. L. No. 102-325, Title XV, § 1555(a), 106 Stat. 840 (1992)
(amending the education records definition regarding law enforcement records); Cam-
pus Security Act, Pub. L. No. 101-542, Title II, § 203, 104 Stat. 2385 (1990) (adding
subparagraph (b)(6) parenthetical); Tax Reform Act of 1986, Pub. L. No. 99-514, § 2, 100
Stat. 2095 (1986) (updating subparagraph (b)(1)(H) to reference Title 26); Department
of Education Organization Act, Pub. L. No. 96-88, Title III, § 301, Title V, § 507, 93 Stat.
677, 692 (1979) (transferring FERPA oversight from the Department of Health, Educa-
tion, and Welfare to the Department of Education); Amendments to Education Amend-
ments of 1978, Pub. L. No. 96-46, § 4(c), 93 Stat. 342 (1979) (adding paragraph (b)(5));
Buckley/Pell Amendment, Pub. L. No. 93-568, § 2(a), 88 Stat. 1858 (1974) (amending
substantially subsections (a) and (b)).

24. U.S. Department of Education, Disclosure of Information from Education
Records to Parents of Students Attending Postsecondary Institutions (June 7, 2007),
http://www.ed.gov/policy/gen/guid/fpco/hottopics/ht-parents-postsecstudents.html.

25. 20 U.S.C. § 1232g(a)(1)(A).
26. § 1232g(a)(2).
27. § 1232g(b)(1). No prior written consent is needed when the disclosure is to: (A)

other school officials; (B) officials of other schools; (C) select United States government
officials; (D) in connection with a financial aid application; (E) state and local juvenile
justice officials; (F) organizations conducting educational studies; (G) accrediting orga-
nizations; (H) parents of dependent students as defined by I.R.C. § 152 (2000); (I) in
connection with an emergency; and (J) officials authorized by subpoena. 20 U.S.C.
§ 1232g (b)(1)(A)-(J). I.R.C. § 152 defines dependant students in pertinent part as a
child under the age of twenty-four who is a full-time student at an educational organiza-
tion for at least five months of the calendar year. I.R.C. § 152(c)(3)(A)(ii), (f)(2)(A).

28. 20 U.S.C. § 1232g(d). Students who receive the rights formerly afforded to
their parents are known as "eligible students." Id.; Family Education Rights and Pri-
vacy, 34 C.F.R. § 99.3 (2007).

29. 20 U.S.C. § 1232g(e).



CREIGHTON LAW REVIEW

FERPA provision, the parent or eligible student may file a complaint
with the Family Policy Compliance Office. 3 0 If an educational institu-
tion has not complied with FERPA, the Secretary of Education shall
take actions to secure the institution's compliance by withholding pay-
ment of government education funds, issuing a complaint against the
offending institution seeking the institution's compliance, or terminat-
ing the eligibility of the institution to receive government education
funds.

3 1

FERPA defines education records as: "those records, files, docu-
ments, and other materials which - (i) contain information directly
related to a student; and (ii) are maintained by an educational agency
or institution or by a person acting for such agency or institution."3 2

FERPA contains several exceptions for types of documents that do not
constitute an education record. 3 3 Specifically, these exceptions in-
clude confidential record books, such as a teacher's grade book, pro-
vided the record keeper kept the book's contents confidential from
other people; law enforcement records maintained by law enforcement
units connected with a school; school employees' employment records;
and files used for medical or psychiatric treatment by recognized pro-
fessionals at postsecondary education institutions. 34 An educational
institution that either refuses a parent or eligible student access to
these non-education records or divulges such information to others
without a parent or eligible student's consent has not violated FERPA
because the information does not qualify as an education record. 35

Some types of information educational institutions maintain,
which may appear to qualify as education records, may be divulged
without written consent of a parent or eligible student.3 6 Specifically,
FERPA allows institutions to disclose student information that is di-
rectory information if (1) the educational institution has given public
notice to parents and eligible students of what the institution consid-
ers to be directory information, and (2) the educational institution

30. § 1232g(g); Family Education Rights and Privacy, 34 C.F.R. § 99.63 (2007).
The Family Policy Compliance Office is the administrative office charged with the re-
sponsibility to review and investigate FERPA complaints. Family Education Rights
and Privacy, 34 C.F.R. § 99.66 (2007).

31. 20 U.S.C. § 1232g(f); Family Education Rights and Privacy, 34 C.F.R. § 99.67
(2007).

32. 20 U.S.C. § 1232g(a)(4)(A).
33. § 1232g(a)(4)(A), (B).
34. Id.
35. § 1232g(a)(1), (b)(1) (protecting only education records).
36. See § 1232g(a)(5) (defining directory information); § 1232g(b)(6) (defining

crimes of violence or non-forcible sex offenses); § 1232g(c) (defining surveys); § 1232g(h)
(defining disciplinary records); § 1232g(i) (defining drug and alcohol offenses); § 1232g(j)
(defining investigations of terrorism).
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makes directory information public.3 7 Congress included the direc-
tory information exception in order to create procedures for institu-
tions to disclose generally non-private student information without
fear of losing federal education funding.3 8

Directory information includes a student's name, address, tele-
phone number, date and location of birth, field of study, extracurricu-
lar activities, athletic team member physical information, attendance
dates, degrees received, and previous schools attended. 39 FERPA al-
lows parents and eligible students to opt out of disclosing directory
information if the parents or eligible students contact the educational
institution within a reasonable amount of time after receiving the
public notice.40 Neither FERPA, nor the administrative code inter-
preting FERPA, provide direction on what qualifies as a reasonable
amount of time.4 1

Additionally, FERPA provides a specific definition for who quali-
fies as a student under the statute.4 2 A student is any person for
whom an educational institution keeps "records or personally identifi-
able information," as long as the person has attended the educational
institution.4 3 FERPA does not consider people who have not attended
the educational institution, such as school applicants, to be
students.

4 4

B. FERPA's LEGISLATIVE HISTORY, ENACTMENT, CONGRESSIONAL

INTENT, AND THE BUCKLEY/PELL AMENDMENT

President Gerald R. Ford signed FERPA into law on August 21,
1974, as part of the General Education Provisions Act4 5 entitled "Pro-

37. § 1232g(a)(5)(B), (d).
38. 120 CONG. REC. 39,863 (1974).
39. 20 U.S.C. § 1232g(a)(5)(A).
40. § 1232g(a)(5)(B), (d).
41. See generally § 1232g (providing no guidance regarding what is a reasonable

amount of time for educational institutions to wait for parents and eligible students to
opt out of directory information disclosures); Family Education Rights and Privacy, 34
C.F.R. pt. 99 (2007) (providing no guidance regarding what is a reasonable amount of
time for educational institutions to wait for parents and eligible students to opt out of
directory information disclosures). FERPA's administrative regulations direct educa-
tional institutions to designate the period of time in which a parent or eligible student
must opt out of a disclosing of directory information. 34 C.F.R. § 99.37(a)(3).

42. 20 U.S.C. § 1232g(a)(6).
43. Id.
44. 34 C.F.R. § 99.3. See also Tarka v. Franklin, 891 F.2d 102, 103 (5th Cir. 1989)

(adopting the conclusion that a graduate school applicant, who had audited courses at
the graduate school, but who had nevertheless been rejected from admittance to the
graduate school, was not a student under FERPA).

45. Education Amendments of 1974, Pub. L. No. 93-380, § 513, 88 Stat. 484, 571-
74.
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tection of the Rights and Privacy of Parents and Students."46 FERPA
became effective on November 19, 1974, ninety days after its enact-
ment.4 7 Prior to enactment, FERPA's journey to becoming law started
as a hastily created amendment on the floor of the U.S. Senate and not
through typical legislative channels.48

Due to FERPA's atypical creation, FERPA did not contain the
common forms of legislative history found with most congressional en-
actments, such as hearings or committee reports. 4 9 Because of the
lack of congressional direction, the Department of Health, Education,
and Welfare, which had the responsibility of implementing FERPA,
found many ambiguities in FERPA's original text.50 The ambiguities
in FERPA's original text led Senators James Buckley and Claiborne
Pell to enter a joint statement in the Congressional Record four
months after FERPA's enactment, seeking to clarify FERPA's intent
and to amend FERPA's text to make Congress' intent clearer.5 1 The
joint statement was reflected in the Buckley/Pell Amendment, which
Congress enacted on December 31, 1974.52

The Buckley/Pell Amendment sought to specifically define
FERPA's two-fold policy goals. 53 First, FERPA sought to protect indi-
vidual privacy by preventing schools from disclosing education records
without the parent or eligible student's consent.54 Second, FERPA
sought to ensure parents and eligible students had access to the stu-
dents' education records. 55

1. FERPA's First Policy Goal: Protecting Individual Privacy

The Buckley/Pell Amendment accomplished FERPA's first policy
goal of protecting individual privacy through limiting third-party ac-
cess to education records if a parent or eligible student did not consent
to disclosing the education records to the third-party. 56 In a speech

46. U.S. DEPARTMENT OF EDUCATION, LEGISLATIVE HISTORY OF MAJOR FERPA PRO-
VISIONS 1 (2002), http://www.ed.gov/policy/gen/guid/fpco/pdf/ferpaleghistory.pdf [herein-
after FERPA Legislative History].

47. § 513(b)(1)(i), 88 Stat. at 574.
48. 120 CONG. REc. at 39,858, 39,862; FERPA Legislative History, supra note 46,

at 1. FERPA was originally known as the "Buckley Amendment", in honor of Senator
James Buckley of New York, FERPA's principal sponsor. FERPA Legislative History,
supra note 46, at 1.

49. 120 CONG. REC. 39,858; FERPA Legislative History, supra note 46, at 1.
50. 20 U.S.C. § 1232g(g); 120 CONG. REC. 39,862.
51. 120 CONG. REC. 39,862; FERPA Legislative History, supra note 46, at 1. This

statement was known as "Joint Statement in Explanation of Buckley/Pell Amendment."
FERPA Legislative History, supra note 46, at 1.

52. FERPA Legislative History, supra note 46, at 1.
53. 120 CONG. REC. at 39,862.
54. Id.
55. Id.
56. 121 CONG. REC. at 13,990, 13,991 (1975); 120 CONG. REC. at 39,859, 39,862.
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made before the Congress of Parents and Teachers, Senator Buckley
referred to a trend of systematic violations of student and parent pri-
vacy by the record-keeping actions of schools.57 A fear of unautho-
rized collection and dissemination of parents and students' personal
data to various outside parties motivated FERPA's enactment. 58 In
support of the idea that Congress enacted FERPA with a desire to pro-
tect individual privacy, Senator Buckley analogized FERPA's privacy
protections to the protections the Privacy Act of 197459 ("Privacy Act")
provided.

60

FERPA's original text defined education records, but did not dis-
tinguish between various types of personally identifiable records. 6 1 In
pursuance of protecting individual privacy, the Buckley/Pell Amend-
ment separated certain types of personally identifiable information
into the category of directory information.6 2 By creating a special cat-
egory for directory information, the amendment drafters intended to
clarify that educational institutions could divulge certain types of per-
sonal information, such as an athlete's physical descriptions printed
in athletic programs, without fear of losing federal funds.6 3 For exam-
ple, prior to the directory information exception, FERPA's original
language hindered student loan programs from being able to calculate
when student loan repayment terms should begin. 64 FERPA's origi-
nal language obstructed student loan programs because many educa-
tional institutions believed FERPA prevented them from divulging to
lenders the graduation dates of former students. 6 5 This result under
FERPA's original language was not what Congress intended and was
one of many factors that led Congress to amend FERPA's original
text.

6 6

2. FERPA's Second Policy Goal: Providing Access to Education
Records to Parents and Eligible Students

The Buckley/Pell Amendment accomplished FERPA's second goal
of giving parents and eligible students access to education records by
ensuring that parents and eligible students could know, review, and
challenge information educational institutions maintained on stu-

57. 121 CONG. REc. at 13,991.
58. Id.
59. 5 U.S.C. § 552a (2000 & Supp. V 2005).
60. 121 CONG. REC. at 13,991.
61. See generally § 513, 88 Stat. at 572 (lacking a distinction for what constituted

personally identifiable records).
62. 120 CONG. REc. at 39,862, 39,863, 39,865.
63. Id. at 39,863.
64. Id.
65. Id.
66. Id. at 39,862, 39,863.
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dents. 6 7 The Buckley/Pell Amendment accomplished this goal by
seeking to change FERPA's text to clarify the meanings of several key
terms.6 s These amendments included changes to the definition of the
terms student, educational institution, and education records. 6 9 For
example, prior to the Buckley/Pell Amendment, FERPA defined the
term education records with a non-exclusive laundry list of types of
information that an educational institution could retain.70 This list
protected all official records related to students, including identifying
information, academic work, grades, standardized test scores, attend-
ance records, aptitude tests, psychological tests, health data, family
information, teacher observations, and reports of recurrent or serious
behavior. 71 By contrast, the Buckley/Pell Amendment simplified the
education records definition to the current, more general definition. 7 2

The amended, current education records definition widened
FERPA's reach so that parents and eligible students could access all
student information an educational institution maintained on the stu-
dent.7 3 The amendment drafters envisioned a more general definition
of education records that would provide a new way to give parents and
eligible students access to all of the student's information. 74 In addi-
tion to clarifying terms, the Buckley/Pell Amendment also eased ad-
ministrative burdens on educational institutions by allowing an
institution to request waivers from students for specific record
disclosures.

7 5

C. THE PRIVACY ACT OF 1974: A FRAMEWORK FOR PREVENTING

DISSEMINATION OF PERSONAL INFORMATION

In his speech to the National Congress of Parents and Teachers,
Senator Buckley analogized FERPA's privacy protections to the pro-
tections afforded in the Privacy Act of 1974.76 The Privacy Act regu-
lated dissemination of individual records that a federal government
agency maintained and restricted a government agency's ability to
disclose individual records without first obtaining written consent
from the individual.7 7 The Privacy Act required government agencies

67. 121 CONG. REC. at 13,991; 120 CONG. REC. at 39,862.
68. 120 CONG. REC. at 39,862, 39,864, 39,865.
69. Id. at 39,864, 39,865.
70. § 513, 88 Stat. at 572.
71. Id.
72. 120 CONG. REC. at 39,865. Cf 20 U.S.C. § 1232g(a)(4)(A) (stating FERPA's cur-

rent definition for education records).
73. 120 CONG. REC. at 39,858-59.
74. Id. at 39,862.
75. Id. at 39,864.
76. 121 CONG. REC. at 13,990, 13,991.
77. 5 U.S.C. § 552a(a)(4), (b).
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to give individuals access to records pertaining to the individual upon
the individual's request. 78 If a government agency disclosed an indi-
vidual's records without the individual's prior consent or request, and
if the disclosure had an adverse effect on the individual, the individual
could bring a civil action against that government agency. 79

If an individual prevailed in a civil action against a government
agency for a Privacy Act violation, the Privacy Act provided a number
of remedies the individual could amass.8 0 If a court determined a gov-
ernment agency had willfully or intentionally failed to comply with
the Privacy Act's requirements, a court could assess minimum actual
damages of no less than $1000 against the government agency.8 In
addition to an award of actual damages, the Privacy Act authorized
courts hearing Privacy Act civil actions to award litigation costs and
attorney fees to the individual bringing the action.8 2 The Privacy Act
also allowed courts to invoke injunctive relief if a government agency
improperly withheld information from an individual making a records
request.

8 3

D. GONZAGA UNIVERSITY V. DOE: FERPA DOES NOT GRANT A
RIGHT OF ACTION UNDER 42 U.S.C. § 1983

In Gonzaga University v. Doe,84 the United States Supreme Court
concluded FERPA did not confer an enforceable individual right under
42 U.S.C. § 198385 for FERPA violations.8 6 In Gonzaga, John Doe
("Doe"), a former undergraduate student in the Gonzaga University
School of Education (the "University"), sued the University when he
learned a University employee disclosed information to a State of
Washington teacher certification agent about an incident of sexual

78. § 552a(b), (d).
79. § 552a(g)(1)(A).
80. § 552a(g)(2)-(4).
81. § 552a(g)(4)(A).
82. § 552a(g)(2)(B), (g)(3)(B), (g)(4)(B).
83. § 552a(g)(3)(A).
84. 536 U.S. 273 (2002).
85. 42 U.S.C. § 1983 (2000). Section 1983 provides in pertinent part:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress, except that
in any action brought against a judicial officer for an act or omission taken in
such officer's judicial capacity, injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was unavailable.

Id.
86. Gonzaga 11, 536 U.S. at 273, 289, 290.
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misconduct Doe allegedly perpetrated against another student.8 7 The
information disclosed to the state agent eventually caused the Univer-
sity to deny the issuance of an affidavit required for Doe's teacher cer-
tification.8 8 Doe claimed the University, inter, alia, violated § 1983,
alleging the University violated his rights established under
FERPA.

8 9

In a trial before the Spokane County Superior Court, a jury re-
turned a verdict in favor of Doe, and awarded Doe damages totaling
$1,155,000. 9 0 The University then appealed to the Washington Court
of Appeals, which reversed the lower court's decision on the § 1983
claim concluding FERPA granted no individual rights, and thus, could
not be the basis for a § 1983 claim.9 1 Doe then appealed to the Su-
preme Court of Washington arguing FERPA created an enforceable
individual right under § 1983.92 The Supreme Court of Washington
reversed the Washington Court of Appeals decision and reinstated the
damages the trial court had awarded Doe. 93 The court noted that by
FERPA's own terms, FERPA did not provide a right to a private cause
of action.9 4 The court determined, however, FERPA's nondisclosure
provision gave rise to an enforceable right under § 1983. 95 The court
found FERPA provided an enforceable right reasoning that Congress
intended FERPA to benefit students. 96 Further, the court found the
enforceable right was not unduly vague and that by withholding edu-
cational funding, FERPA provided a binding obligation on educational
institutions.

97

The University then appealed to the United States Supreme
Court, which granted certiorari to resolve the division among various
courts as to whether FERPA gave rise to a private cause of action
under § 1983.98 The University argued that the Supreme Court of
Washington erred because the court failed to follow the United States
Supreme Court's precedent establishing that a federal statute created
an enforceable right under § 1983 only when the statute unambigu-

87. Id. at 277.
88. Id.
89. Doe v. Gonzaga Univ. (Gonzaga 1), 24 P.3d 390, 395, 396 (Wash. 2001), rev'd,

536 U.S. 273 (2002).
90. Gonzaga I, 24 P.3d at 396.
91. Gonzaga 11, 536 U.S. at 278.
92. Gonzaga 1, 24 P.3d at 396, 400.
93. Gonzaga 11, 536 U.S. at 278.
94. Id.
95. Id.
96. Gonzaga I, 24 P.3d at 400, 401.
97. Id. at 401.
98. Gonzaga 11, 536 U.S. at 278 n.2.
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ously conferred a right upon the statute's beneficiaries. 99 Writing for
the majority, Chief Justice Rehnquist concluded FERPA did not create
an enforceable right under § 1983.100 The Court reasoned that the
Secretary of Education possessed FERPA's enforcement powers be-
cause FERPA charged the Secretary of Education with the responsi-
bility to withhold funds if an educational institution disclosed
information without a parent or eligible student's written consent.1 0 1

The Court differentiated its interpretation of FERPA from the
holding in Maine v. Thiboutot,10 2 regarding the Social Security Act,
where the Court had recognized that a federal statute created an en-
forceable right under § 1983.103 The Court instead recognized a dif-
ferent rationale used in Pennhurst State School and Hospital v.
Halderman,10 4 a case in which the Court rejected an argument that
the Developmentally Disabled Assistance and Bill of Rights Act of
1975 created an enforceable right under § 1983.105 In Pennhurst, the
Court stated that when Congress enacted legislation pursuant to its
spending power, a private cause of action was not the typical remedy
for non-compliance. 10 6 Rather, termination of funding was the typical
remedy. 10 7 Specifically, in Pennhurst, the Court stated Congress' leg-
islating voice must clearly and unambiguously intend to create an en-
forceable right under § 1983.108

In focusing on whether Congress intended to create a private
right under FERPA, the Court stated the statute's text must define
the persons who will benefit under the statute. 10 9 The Court in Gon-
zaga found no indication of Congress' intent to create an enforceable
right under § 1983, as no rights-creating language existed. 1 10 Accord-
ingly, the Court concluded FERPA did not provide for a private right
of action under § 1983 based on the lack of congressional intent to cre-

99. Petition for Writ of Certiorari at 7, 9, Gonzaga Univ. v. Doe (Gonzaga If), 536
U.S. 273 (2002) (No. 01-679).

100. Gonzaga 1I, 536 U.S. at 274, 289.
101. Id. at 279.
102. 448 U.S. 1 (1980).
103. Gonzaga 11, 536 U.S. at 279.
104. 451 U.S. 1 (1981).
105. Gonzaga 11, 536 U.S. at 279.
106. Id. at 280.
107. Id.
108. Id. The Court found two instances when it had allowed the sustaining of a

cause of action under 42 U.S.C. § 1983 for a right created through spending legislation.
Id. at 280 (citing Wilder v. Va. Hosp. Ass'n, 496 U.S. 498 (1990) (regarding the Medicaid
Act); Wright v. Roanoke Redevelopment and Hous. Auth., 479 U.S. 418 (1987) (regard-
ing the Public Housing Act)).

109. Id. at 284.
110. Id. at 286, 287.
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ate a private right, combined with FERPA's statutory language grant-
ing the Secretary of Education enforcement powers. 1 1 '

In a concurring opinion, Justice Breyer disagreed with the major-
ity's rationale that FERPA's statutory text must set forth an unambig-
uous intent to confer a private right under § 1983.112 Justice Breyer's
concurrence determined the statutory text of FERPA, specifically the
broad and nonspecific education records definition, showed Congress'
lack of intent to create an enforceable private right.1 13 The concur-
rence noted that the meaning of education records was unclear under
FERPA, because the vague definition left educational institutions un-
certain as to what types of information the institutions could permissi-
bly reveal. 11 4 The concurrence stated that this vague definition led to
numerous lawsuits on the meaning of education records.1 15 Because
of the indefinite meaning of education records, the concurrence stated
it could not determine any Congressional intent to create a private,
enforceable right under § 1983.116

Writing in dissent, Justice Stevens interpreted FERPA's provi-
sions to create a private right of action enforceable under § 1983.117
Stevens' dissent first asserted that FERPA created a federally pro-
tected right.1 18 The dissent noted the word "right" appeared not only
in FERPA's title, but also appeared throughout FERPA's statutory
text in describing the protections parents and students had in inspect-
ing and keeping students' education records private. 1 19 The dissent
stated that the majority's conclusion that a private right could only be
created through the use of unambiguous language was an idealized
goal that had never been fulfilled in cases where the Court found stat-
utes creating § 1983 rights. 120 Moreover, the dissent stated that the
precedent upon which the majority had relied failed to differentiate
between a right and a cause of action.12 1 As such, the dissent stated it
was inappropriate to rely upon this precedent to determine whether
FERPA created a private right of action.122

111. Id. at 287, 289.
112. Id. at 291 (Breyer, J., concurring).
113. Id. at 292.
114. Id.
115. Id.
116. Id.
117. Id. at 293 (Stevens, J., dissenting).

118. Id.
119. Id. at 293, 294.
120. Id. at 296-97.
121. Id. at 301.
122. Id.
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E. OWASSO INDEPENDENT SCHOOL DISTRICT No. I-oil v. FALvo:
THE UNITED STATES SUPREME COURT INTERPRETED THE

MEANING OF EDUCATION RECORDS

In Owasso Independent School District No. I-011 v. Falvo,i 2 3 the
United States Supreme Court held FERPA permitted schools to dis-
close student assignment grades after a teacher collected the student
assignment and recorded the grade in the teacher's grade book.124 In
Owasso, Kristja Falvo ("Falvo"), on behalf of her three children, sued
Owasso Independent School District No. I-011 ("OISD") for having
students exchange school assignments for grading, and then asking
students to call out their scores for the teacher to record.1 25 Falvo
claimed these practices embarrassed her children and violated
FERPA.1 26 When OISD refused to end the contested practices, Falvo
filed a claim in the United States District Court for the Northern Dis-
trict of Oklahoma against OISD and several school officials, pursuant
to 42 U.S.C. § 1983.127 The district court granted summary judgment
for OISD.1 28 The district court held student grades on papers were
not education records, because the educational institution had not yet
maintained the records.1 2 9

Falvo appealed to the United States Court of Appeals for the
Tenth Circuit, claiming the district court erred in granting summary
judgment for OISD on the issue of whether the grading practices vio-
lated FERPA.1 30 The Tenth Circuit reversed the district court, rea-
soning OISD's grading practices violated FERPA. i 31 The Tenth
Circuit reasoned that the meaning of the term education records was
clear from reading FERPA, and that the district court erred in consid-
ering an agency interpretation of education records' meaning in a pol-
icy letter written by the Director of the Family Policy Compliance
Office. 132 After determining the meaning of education records was
clear, the Tenth Circuit concluded the grades fit within the category of

123. 534 U.S. 426 (2002).
124. Owasso Indep. Sch. Dist. No. I-011 v. Falvo, 534 U.S. 426, 436 (2002), abro-

gated on other grounds by Gonzaga 11, 536 U.S. 273.
125. Owasso, 534 U.S. at 429. Alternatively, students could silently report their

grade to the instructor through walking the graded assignment to the instructor's desk,
but at that point the peer-grading student would have had access to the graded assign-
ment. Id.

126. Id.
127. Id. at 429-30.
128. Id. at 430.
129. Id.
130. Falvo v. Owasso Indep. Sch. Dist. No. 1-011, 233 F.3d 1203, 1204, 1208 (10th

Cir. 2000), rev'd, 534 U.S. 426 (2002).
131. Falvo, 233 F.3d at 1215, 1219.
132. Id. at 1213.
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information FERPA protected. 13 3 Accordingly, the Tenth Circuit held
that FERPA prohibited the grading practice in question. 134

OISD appealed to the United States Supreme Court, which
granted certiorari to decide whether OISD's grading practices violated
FERPA. 135 OISD argued the Tenth Circuit erred because its decision
would complicate routine classroom tasks, such as the grading of stu-
dent assignments. 13 6 OISD also argued that interpreting education
records in this way would cast doubt on the Family Policy Compliance
Office's interpretations of FERPA. 137 Justice Kennedy, writing for the
Court, reversed the Tenth Circuit's decision, holding grades on stu-
dent assignments did not constitute education records, at least not un-
til a teacher collected and recorded the grades in the teacher's grade
book.13

8

The Court's analysis focused on FERPA's definition of education
records, specifically the use of the word maintain. 139 The Court inter-
preted maintain to connote that school information must reside in a
permanent secure database, such as a filing cabinet in an administra-
tive office at the educational institution, in order to qualify as an edu-
cation record. 140 The Court stated information would constitute
education records only if an educational institution maintained the in-
formation at a central repository. 14 1 Therefore, individual student as-
signments kept in separate classrooms were not education records.14 2

In addition, the Court determined students did not qualify as per-
sons acting for the educational institution. 143 The Court reasoned
that peer-grading could be considered as much a part of the assign-
ment as actually completing the assignment.14 4 In light of the possi-
ble learning opportunities derived from peer-grading, the Court stated
that it did not consider student grades to be education records. 145

Furthermore, the Court also focused on the substantial burden
the Tenth Circuit's decision would have on teachers.' 46 The Court
stated that if Falvo's interpretation of FERPA was correct, it would

133. Id. at 1215.
134. Owasso, 534 U.S. at 430.
135. Id. at 426, 430.
136. Petition for Writ of Certiorari, Owasso Indep. Sch. Dist. No. 1-011 v. Falvo, 534

U.S. 426 (2002) (No. 00-1073), 2001 WL 34091933, at *11, *14 (Jan. 2, 2001).
137. Id. at *19.
138. Owasso, 534 U.S. at 427, 436.
139. Id. at 432-33.
140. Id. at 433.
141. Id. at 434-35.
142. Id. at 435.
143. Id. at 434.
144. Id. at 433.
145. Id. at 434.
146. Id. at 435-36.
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impose a heavy administrative burden on classroom teachers, thwart
teachers' attempts to give immediate guidance to students, and force
teachers to develop new classroom procedures. 14 7 The Court stated it
doubted Congress intended to regulate classroom teachers with the
education records definition. 148

Justice Scalia concurred in judgment, but wrote to object to the
majority's narrow definition of education records. 14 9 Scalia's concur-
rence disagreed with the majority's position'that student information
must reside in a central repository within a school to obtain the status
of education records. 150 The concurrence noted that some types of
documents, including a grade book or other information kept by teach-
ers, were not considered education records under FERPA's explicit ex-
emptions. 15 1 In light of this, the concurrence opined that the
majority's central repository theory would render this exception su-
perfluous, because records not maintained at a central repository al-
ready did not qualify as education records. 1 52 Despite the stated
conflict between FERPA's text and the majority's opinion, the concur-
rence discarded the central repository theory as unnecessary to the
ruling, ultimately concurring with the Court's judgment. 153

F. JENSEN V. REEVES: THE TENTH CIRCUIT DETERMINED

DISCLOSURES OF INFORMATION CONTEMPORANEOUS WITH A

SCHOOL DISCIPLINARY PROCEEDING WERE NOT PROTECTED

EDUCATION RECORDS

In Jensen v. Reeves, 15 4 the United States Court of Appeals for the
Tenth Circuit concluded information released to a victimized student's
parents regarding disciplinary actions taken against another student,
whom the school was investigating for harassing the victimized stu-
dent, did not constitute education records under FERPA. 155 In Jen-
sen, Carl and Judy Jensen ("Jensen"), on their own behalf and on
behalf of their son, C.J., sued Alpine School District and various school
officials, including Sharon Elementary School Principal Muffet Reeves
("Reeves"), inter alia, for violating C.J.'s privacy rights under
FERPA.15 6

147. Id. at 435.
148. Id. at 435, 436.
149. Id. at 436 (Scalia, J., concurring).
150. Id.
151. Id. at 436, 437.
152. Id. at 437.
153. Id.
154. 3 Fed. App'x 905 (10th Cir. 2001).
155. Jensen v. Reeves, 3 Fed. App'x 905, 910 (10th Cir. 2001).
156. Jensen, 3 Fed. App'x at 906.
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On two separate occasions, Reeves sent memoranda to the par-
ents of students that C.J. allegedly harassed at school. 157 The first
incident involved a memorandum the school sent to the parents of an
allegedly victimized student informing the parents that the school had
investigated C.J.'s actions and that C.J. had lost his lunchroom privi-
leges for one week. 158 The second incident involved a memorandum
the school sent to parents of students who claimed C.J. had hit or
touched them or who had witnessed C.J.'s actions.' 5 9 The memoranda
detailed C.J.'s conduct on the playground, notified parents that school
officials had questioned their student about the incident, and provided
information regarding disciplinary actions the school took against
C.J. 160

The United States District Court for the District of Utah dis-
missed Jensen's claims in their entirety pursuant to FED. R. Civ. P.
12(b)(6). 16 1 Jensen then appealed to the United States Court of Ap-
peals for the Tenth Circuit, claiming the district court erred in ruling
Jensen's complaint failed to state a claim under FERPA. 162 The
Tenth Circuit concluded the disclosed information about C.J. was not
an education record, and affirmed the district court's ruling.16 3

The Tenth Circuit reasoned the first memorandum was not an ed-
ucation record because concluding otherwise would prevent schools
from notifying parents about potential dangers other students
presented, thereby stymieing educators from adequately protecting
students.164 In addition, the Tenth Circuit recognized the memoran-
dum was narrowly focused and discrete, because the school only circu-
lated the memorandum to a limited number of people, including the
parents of the allegedly victimized student.16 5

Additionally, the Tenth Circuit ruled the second memorandum
did not qualify as an education record under FERPA because the
memorandum contained information the students involved in the
playground incident with C.J. already knew. 166 Because the memo-
randum contained neither information regarding the ultimate disposi-
tion of the incident, nor any information about how the school

157. Id. at 910.
158. Id.
159. Id.
160. Id.
161. Id. at 907.
162. Id. at 905, 907.
163. Id. at 910, 912.
164. Id. at 910.
165. Id. The court differentiated the memoranda sent regarding C.J. from the dis-

closure in Falvo, 233 F.3d at 1207, which involved a broad, routine disclosure. Id.
166. Id.
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punished C.J., the Tenth Circuit concluded the information in the
memorandum was not an education record.167

G. UNITED STATES V. MiAmi UNIVERSITY: THE SIXTH CIRCUIT

DETERMINED STUDENT DISCIPLINARY RECORDS WERE

PROTECTED EDUCATION RECORDS UNDER FERPA

In United States v. Miami University,16 s the United States Court
of Appeals for the Sixth Circuit determined student disciplinary
records were education records under FERPA, even if the disciplinary
records involved criminal conduct. 16 9 In Miami, the Department of
Education ("DOE") sued Miami University and Ohio State University
(collectively the "Universities") after the Universities notified DOE of
their plans to comply with a Supreme Court of Ohio order compelling
the Universities to release student disciplinary records to information
requestors, pursuant to the Ohio Public Records Act.170 The Universi-
ties had not obtained student consent to disclose the disciplinary
records identified. 1 71 The Supreme Court of Ohio had previously con-
cluded student disciplinary records were not education records, and
thus were not protected under FERPA.1 72 DOE sued for permanent
injunctive relief to prevent the Universities from disclosing the disci-
plinary records. 17 3 The Chronicle of Higher Education (the "Chroni-
cle"), a higher education national newspaper, successfully intervened
as a defendant in the case.1 74

The United States District Court for the Southern District of Ohio
permanently enjoined the Universities from releasing any student dis-
ciplinary records, except as FERPA otherwise permitted.' 75 The dis-
trict court reasoned FERPA's plain language did not preclude the
court from determining a disciplinary record was an education record
because FERPA broadly defined education record. 17 6 The district
court looked to the legislative history of FERPA to determine the
scope Congress intended the education records definition to have.17 7

The court reasoned that by interpreting education records to exclude
disciplinary information from protection would hinder one of FERPA's

167. Id. at 910-11.
168. 294 F.3d 797 (6th Cir. 2002).
169. United States v. Miami Univ. (Miami If), 294 F.3d 797, 815 (6th Cir. 2002).
170. Miami 11, 294 F.3d at 802, 803, 804.
171. Id. at 804.
172. Id. at 803.
173. United States v. Miami Univ. (Miami 1), 91 F. Supp. 2d 1132, 1134 (S.D. Ohio

2000), affd, 294 F.3d 797 (6th Cir. 2002).
174. Miami I, 91 F. Supp. 2d at 1134.
175. Id. at 1132, 1160.
176. Id. at 1148, 1149.
177. Id. at 1149, 1150.
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purposes-protecting privacy-because this exclusion would allow ed-
ucational institutions to disclose the information without obtaining
student consent. 178

The Chronicle then appealed to the United States Court of Ap-
peals for the Sixth Circuit, claiming the district court erred when it
determined disciplinary records were education records. 17 9 The
Chronicle argued the district court erred because no evidence existed
to show that Congress intended FERPA to protect more than aca-
demic, financial, and scholastic records.' 8 0

The Sixth Circuit affirmed the district court's decision based on
FERPA's broad definition of education records. 18 1 The Sixth Circuit
reiterated the district court's analysis following the plain language of
the statute, finding nothing that indicated Congress intended to nar-
row the meaning of education records.' 8 2 The Sixth Circuit also deter-
mined FERPA included exceptions under which educational
institutions could divulge certain types of disciplinary records, bolster-
ing the argument that FERPA's drafters intended to protect discipli-
nary records in situations not falling under an exception.' 8 3 The
Sixth Circuit noted that if Congress had not intended to protect disci-
plinary records, Congress would not have included these superfluous
exceptions.

18 4

As further support for its narrow reading of the education records
definition, the Chronicle argued that because FERPA did not protect
law enforcement records as education records, FERPA did not protect
educational institution maintained disciplinary records, such as stu-
dent records containing criminal conduct.' 8 5 The Sixth Circuit re-
jected the Chronicle's argument, finding information about criminal
conduct was an education record if an educational institution, and not
a law enforcement unit, maintained the information. 18 6 The Sixth
Circuit found law enforcement records that the educational institution
maintained were education records.' 8 7 Furthermore, the Sixth Cir-
cuit found educational institutions must protect disciplinary records
as education records, regardless of whether the law enforcement unit

178. Id. at 1150.
179. Miami 11, 294 F.3d at 805.
180. Id. at 811.
181. Id. at 812, 824.
182. Id. at 812.
183. Id.
184. Id. at 813.
185. Id. at 814.
186. Id. at 814, 815.
187. Id. at 814.
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or the educational institution created the disciplinary records, as long
as the educational institution maintained the disciplinary records.18 8

H. BELANGER V. NASHUA, NEW HAMPSHIRE SCHOOL DISTRICT: THE

DISTRICT OF NEW HAMPSHIRE DETERMINED STUDENT

INFORMATION STORED OUTSIDE OF A CENTRAL REPOSITORY WAS A

PROTECTED EDUCATION RECORD

In Belanger v. Nashua, New Hampshire School District,189 the
United States District Court for the District of New Hampshire found
juvenile records maintained in the office of an attorney for a school
district were education records under FERPA. 190 In Belanger, The-
resa B. ("Theresa"), 19 1 on behalf of her son Daniel B. ("Daniel"), sued
Nashua School District ("NSD") for declaratory and injunctive relief
under FERPA after NSD refused to allow Theresa access to informa-
tion NSD maintained on Daniel.192 Specifically, NSD refused to allow
Theresa to view an additional file located in the office of an attorney,
who represented NSD (the "NSD attorney").19 3 The file located in the
NSD attorney's office contained information not found in Daniel's cu-
mulative folder maintained at NSD's central office. 1 94

The district court ruled the additional file maintained at the NSD
attorney's office was an education record under FERPA. 195 The dis-
trict court reasoned NSD's interpretation of FERPA's definition of ed-
ucation records was too narrow given Congress' intention to give the
term a broad meaning. 196 The district court noted that FERPA's orig-
inal definition of education records did not include juvenile records as
a type of protected information. 19 7 After comparing the original defi-
nition of education records with the Buckley/Pell Amendment's defini-
tion and the legislative history accompanying the amendment, the
district court concluded Congress sought to broaden the definition of
education records. 198 The district court found FERPA covered the ad-
ditional records located in the NSD attorney's office because the NSD
attorney acted as an agent for NSD and maintained the information

188. Id. at 814, 815.
189. 856 F. Supp. 40 (D.N.H. 1994).
190. Belanger v. Nashua, N.H. Sch. Dist., 856 F. Supp. 40, 41, 50 (D.N.H. 1994).
191. Belanger, 856 F. Supp. at 41. In the district court's order, Belanger is known

only as "Theresa B." Id.
192. Id.
193. Id.
194. Id. at 41.
195. Id. at 50.
196. Id. at 48.
197. Id. at 49.
198. Id.
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pertaining to Daniel. 199 Further, the court determined Congress in-
tended the term education records to have a broad definition. 20 0

Therefore, the court's interpretation of FERPA allowed Theresa, as
Daniel's parent, to view the additional file located in the NSD attor-
ney's office. 2 0 1

III. ARGUMENT

Congress should amend the Family Educational Rights and Pri-
vacy Act of 1974 ("FERPA"), 20 2 for the purpose of realigning FERPA
with Congress' original intent in enacting FERPA.20 3 FERPA, and its
subsequent amendments, had a two-fold public policy goal of protect-
ing the privacy of the education records educational institutions main-
tained and ensuring parents and eligible students had access to those
education records. 20 4 Since FERPA's enactment, courts have inter-
preted FERPA in ways that have weakened the protections that were
originally afforded to parents and eligible students. 20 5 In addition,
Congress has amended FERPA in a manner that has undermined the
protections FERPA originally afforded education records. 2 06 Conse-
quently, both the courts and Congress have created many exceptions
to the protections FERPA originally afforded. 20 7

This Argument will analyze the critical blows the courts and Con-
gress have stricken against FERPA through judicial interpretations
and legislative amendments. 20 8 First, this Argument will show how
the current definition of education records does not carry out Con-
gress' original intent, and thus should be amended. 20 9 Second, this
Argument will critique the rationale courts use in preventing parents
and eligible students from enforcing their FERPA rights through liti-
gation.2 10 Finally, this Argument will suggest how Congress should
amend FERPA to create a statutory scheme that is less ambiguous
and allows courts interpreting FERPA to better effectuate Congress'
original intent.2 11

199. Id. at 50.
200. Id. at 49.
201. Id. at 50, 52.
202. 20 U.S.C. § 1232g (2000 & Supp. V 2005).
203. See infra notes 212-372 and accompanying text.
204. 120 CONG. REC. 39,862 (1974).
205. See infra notes 212-372 and accompanying text.
206. See infra notes 212-324 and accompanying text.
207. See infra notes 212-372 and accompanying text.
208. See infra notes 212-372 and accompanying text.
209. See infra notes 212-324 and accompanying text.
210. See infra notes 325-72 and accompanying text.
211. See infra notes 304-24, 358-72 and accompanying text.
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A. CONGRESS SHOULD AMEND FERPA's EDUCATION RECORDS

DEFINITION TO BETTER CLARIFY WHAT INFORMATION FERPA
PROTECTS AND TO BETTER ALIGN THE DEFINITION WITH

CONGRESS' ORIGINAL INTENT

In order to better clarify what information FERPA protects and to
realign FERPA with Congress' original intent, Congress should
amend FERPA's education records definition, because the current ed-
ucation records definition is confusing and does not protect some types
of information that Congress originally intended FERPA to protect.2 12

Much of the pertinent case law interpreting FERPA has focused on
FERPA's definition for education records, which has created an abun-
dance of litigation. 2 13 When originally drafted, FERPA had a clear
and concise meaning regarding what types of information qualified as
protected education records. 2 14 FERPA's original text contained a
non-exclusive laundry list of types of information an educational insti-
tution might maintain, which FERPA's drafters sought to protect.2 15

Due to interpretational ambiguities stemming from FERPA's original
text, Congress amended FERPA's definition of education records to
the present day definition in the Buckley/Pell Amendment, intending
to create a broader definition. 2 16

Furthermore, Congress amended the education records definition
to clarify how Congress intended the courts to interpret FERPA.2 17

Congress intended to give parents and eligible students access to all
records an educational institution maintained on the student.2 18 Con-
gress wanted FERPA to protect all information an educational institu-
tion maintained, subject only to the exceptions provided within
FERPA's text.2 19 Rather than focusing on Congress' intent to protect
education records, courts have instead focused on the practical impact

212. See infra notes 213-324 and accompanying text.
213. See, e.g., Owasso Indep. Sch. Dist. 1-011 v. Falvo, 534 U.S. 426 (2002) abrogated

on other grounds by Gonzaga Univ. v. Doe (Gonzaga 11), 536 U.S. 273 (2002) (stating
student grades were not education records prior to recordation in an instructor's grade
book); United States v. Miami Univ. (Miami I/), 294 F.3d 797 (6th Cir. 2002) (stating
criminal records maintained by an educational institution were education records); Jen-
sen v. Reeves, 3 Fed. Appx. 905 (10th Cir. 2001) (stating disclosure of student discipli-
nary action did not disclose education records under FERPA); Belanger v. Nashua, N.H.
Sch. Dist., 856 F. Supp. 40 (D.N.H. 1994) (stating FERPA protected as an education
record student information maintained at the school's attorney's office, and not at the
educational institution).

214. See infra note 215 and accompanying text.
215. Education Amendments of 1974, Pub. L. No. 93-380, § 513(a), 88 Stat. 484, 572.

See also Belanger, 856 F. Supp. at 49 (recognizing original education records definition
as a non-exclusive laundry list).

216. Belanger, 856 F. Supp. at 48, 49; 120 CONG. REC. at 39,862.
217. 120 CONG. REC. at 39,858, 39,862.
218. Id. at 39,858-59, 39,862.
219. Id.
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on educational institutions in determining whether information is an
education record. 220

The amended education records definition has had the unin-
tended, negative consequence of weakening FERPA's protections be-
cause the definition is ambiguous. 2 2 1 For example, in Gonzaga
University v. Doe,2 2 2 Justice Breyer's concurring opinion described
FERPA's definition of education records as being broad and nonspe-
cific. 22 3 Breyer's concurrence noted that FERPA's definition of educa-
tion records was so vague that educational institutions could not know
what specific types of information the educational institution could
permissibly reveal.2 24 The concurrence did not find that Congress in-
tended to allow a private cause of action pursuant to 42 U.S.C. § 1983,
because of the ambiguous definition FERPA attributed to education
records. 22 5 The Court's decision in Gonzaga anecdotally exemplifies
how courts have interpreted FERPA's current, ambiguous education
records definition in a manner contrary to Congress' original intent to
protect all education records. 2 26

The amended education records definition has made interpreting
what information FERPA protects more difficult than if Congress had
maintained the original non-exclusive laundry list definition for edu-
cation records. 2 2 7 Therefore, Congress should amend the education
records definition so that FERPA clearly covers all education records
maintained by educational institutions, except for the types of infor-
mation FERPA explicitly excludes. 2 28

1. Inconsistent with Congress' Intent, Courts Narrowly Interpreted
FERPA's Amended Education Records Definition

a. Owasso Independent School District I-011 v. Falvo: The United
States Supreme Court Narrowly Interpreted FERPA's Education
Records Definition

Despite Congress' intent to have a broad education records defini-
tion, courts have narrowly interpreted FERPA's definition of educa-
tion records. 22 9 The United States Supreme Court's interpretation of
FERPA's current education records definition in Owasso Independent

220. See infra notes 229-77 and accompanying text.
221. See infra notes 229-77 and accompanying text.
222. 536 U.S. 273 (2002).
223. Gonzaga 11, 536 U.S. 273, 292 (2002) (Breyer, J., concurring).
224. Id.
225. Id. at 291, 292.
226. See supra notes 222-25 and accompanying text.
227. See infra notes 229-303 and accompanying text.
228. See infra notes 304-24 and accompanying text.
229. See infra notes 232-77 and accompanying text.
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School District 1-011 v. Falvo230 runs contrary to Congress' intent, be-
cause the Court interpreted FERPA's education records definition
narrowly. 23 1 In Owasso, a parent sued her child's school district for a
peer-grading procedure used to grade student assignments.2 32 This
procedure involved students exchanging assignments for grading and
announcing their grades aloud so that the teacher could record the
grades. 2 33 The Court held that assignment grades did not become ed-
ucation records until the grades became a part of a teacher's personal
grade book. 2 3 4 In addition, the Court suggested Congress intended
education records to be only the information an educational institu-
tion maintained in some central repository, and not information school
officials may individually maintain.2 35

Key in the Court's analysis was contemplation of the word main-
tain in FERPA's generic education records definition. 236 The Court
determined student grades were not maintained while in the posses-
sion of peer-graders prior to the teachers collecting the grades.23 7 The
Court also focused on the substantial burdens teachers would experi-
ence if they could not utilize a peer-grading system for student assign-
ments.2 38 Because of the heavy administrative burden teachers
would incur if they could not have students peer-grade, the Court
stated it doubted Congress intended FERPA's education records defi-
nition to regulate specific teaching methods. 23 9

In FERPA's original text, Congress explicitly specified student
grades as a type of education record, without qualification. 240 Be-
cause FERPA's original text, including the laundry list education
records definition, caused interpretive confusion, Congress amended
FERPA through the Buckley/Pell Amendment intending to broaden
FERPA's applicability. 24 1 In drafting the amended education records
definition, Congress expressed a desire for FERPA's protections to ex-
tend to all educational information, with only limited exceptions as

230. 534 U.S. 426 (2002).
231. See infra notes 232-59 and accompanying text.
232. Owasso, 534 U.S. at 429.
233. Id.
234. Id. at 426, 436.
235. Id. at 434-35.
236. Id. at 432-33.
237. Id.
238. ld. at 435-36
239. Id.
240. See § 513(a), 88 Stat. at 572 (stating the original definition of education records

as "any and all official records, files, and data directly related to [a parent's] children...
and specifically including . level of achievement (grades, standardized achievement
test scores) . . .").

241. Belanger, 856 F. Supp. at 49.
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stated in the definition. 242 None of the exceptions to FERPA's educa-
tion records definition involved student grades. 243 In addition, prior
to the Court's ruling in Owasso, no evidence existed to suggest that
Congress intended the education records definition to apply to infor-
mation located only in a school's central office. 2 4 4

FERPA's legislative history indicated Congress intended FERPA
to protect all forms of educational information pertaining to a student,
except for the types of information expressly exempted, such as a
teacher's grade book. 24 5 The teacher grade book exception, however,
only applied when the instructor kept the grade book confidential. 246

In Owasso, the teacher did not keep grade information confidential, as
the practice in question required students to announce their grades to
the teacher before the entire class.2 4 7 Alternatively, students could
silently report their grades to the teacher by walking the graded as-
signments to the teacher's desk, but at that point the peer-grader
would have already had access to the graded assignment. 248

The Court's interpretation in Owasso that FERPA did not protect
student grades prior to the teacher collecting them and maintaining
them in a central repository runs counter to the protection FERPA's
drafters originally imagined.249 The Court's ruling in Owasso requir-
ing student information to reside in a central repository was a novel
judicial invention, but had no basis in Congress' intent for the educa-
tion records definition.250 Contrary to the Court's determination in
Owasso that an education record must reside at a central repository in
order to receive FERPA's protections, nothing in FERPA's history sug-

242. 121 CONG. REC. 13,990, 13,991 (1975); 120 CONG. REC. at 39,862.
243. 20 U.S.C. § 1232g(a)(4)(B).
244. See generally 121 CONG. REC. at 13,990-13,992 (lacking any indication that

Congress intended FERPA to cover only school records maintained in a central loca-
tion); 120 CONG. REC. at 39,858-59, 39,861-66 (lacking any indication that Congress in-
tended FERPA to cover only school records maintained in a central location); see also
Belanger, 856 F. Supp. at 41, 50 (finding student information kept at a school district
attorney's office not located in the school district's central office to be an education re-
cord under FERPA).

245. 20 U.S.C. § 1232g(a)(4)(B); 120 CONG. REC. at 39,858-59, 39,862.
246. 20 U.S.C. § 1232g(a)(4)(B).
247. Owasso, 534 U.S. at 429.
248. Id.
249. See infra notes 250-51 and accompanying text.
250. Compare Owasso, 534 U.S. at 434-35 (requiring educational institutions to

maintain information in a central location for the information to arise to the level of an
education record), with 121 CONG. REc. at 13,990-13,992 (lacking a central location re-
quirement for education records definition), and 120 CONG. REC. at 39,858-59, 39,861-66
(lacking a central location requirement for education records definition), and Belanger,
856 F. Supp. at 41, 50 (finding student information kept at a school district attorney's
office not located in the school district's central office to be an education record under
FERPA).
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gested that maintained meant "located in a central school office."2 5 1

Therefore, the Court's contention that Congress contemplated FERPA
as only applying to records maintained in a central office has no sup-
port in FERPA's text nor in its legislative history.2 52

Although Congress intended to expand FERPA's coverage to vir-
tually all types of student information maintained by educational in-
stitutions regardless of the information's location within the
educational institution, cases like Owasso underscore how judicial dis-
cretion can circumvent legislative intent. 253 Specifically, the major-
ity's opinion in Owasso does not analyze whether student grades are
education records prior to the teacher recording them. 2 54 The opinion
instead sought to unduly force a convenient interpretation into statu-
tory text for the purpose of achieving a desired result.25 5 Throughout
the majority's opinion, the Court repeatedly referred to the practical
implications of forcing teachers to change their grading practices in
order to comply with FERPA.25 6 The Court's opinion regarding the
grading policies appears to be influenced more out of a concern to
avoid inconveniencing teachers than by a detailed analysis of
FERPA's education records definition. 25 7 When viewed in light of
FERPA's legislative history, neither the original FERPA text nor the
amended FERPA text indicate that FERPA required a teacher to take
possession of a grade before the grade became an education record, as
the Court suggested in Owasso.258 Therefore, the ruling in Owasso is
counter to Congress' intent in enacting FERPA and is substantially
based on considerations beyond FERPA's text.2 59

251. Compare Owasso, 534 U.S. at 940 (stating that Congress contemplated educa-
tion records as being those records kept in a single place with a single central custo-
dian), with 20 U.S.C. § 1232g(a)(4)(A)(ii) (requiring educational institutions to maintain
educational information), and Belanger, 856 F. Supp. at 41, 49, 50 (finding, in light of
FERPA's legislative history, a school district maintained student information within
FERPA's education records definition when the district kept the information at a school
district attorney's office not located in the school district's central location).

252. See supra notes 250-51 and accompanying text.
253. See infra notes 256-58 and accompanying text.
254. See infra notes 256-58 and accompanying text.
255. See infra notes 256-58 and accompanying text.
256. Owasso, 534 U.S. at 432, 434, 435-36.
257. See id. at 431, 432, 434, 435-36 (stating the Court's doubts that Congress would

intentionally impose weighty administrative burdens on teaching methods).
258. Compare 120 CONG. REC. at 39,858, 39,862 (stating FERPA protects all types of

student information, except for express exemptions), and 20 U.S.C. § 1232g(a)(4) (defin-
ing the amended definition for education records), and § 513(a), 88 Stat. at 572 (defining
the original definition for education records), with Owasso, 534 U.S. at 436 (holding that
FERPA does not cover student paper grades at least until a teacher collects the paper
and records the grade in the teacher's grade book).

259. See supra notes 250-51, 256-58 and accompanying text.
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b. Jensen v. Reeves: The United States Court of Appeals for the
Tenth Circuit Narrowly Interpreted FERPA's Education
Records Definition

Another example of a court misconstruing Congress' intended
broad definition of education records is Jensen v. Reeves. 260 In Jensen,
Carl and Judy Jensen ("Jensen") sued the school district where their
son, C.J., attended school when the school district sent two memo-
randa to parents of students regarding C.J.'s alleged harassment inci-
dents.2 6 1 Jensen claimed the school district's action of sending the
memoranda violated their privacy rights under FERPA.2 62 The
United States Court of Appeals for the Tenth Circuit determined stu-
dent disciplinary information, like the memoranda the school district
sent, was not an education record if the school concurrently disclosed
the disciplinary information with the alleged disciplinary infrac-
tion.2 6 3 The Tenth Circuit concluded neither of the memoranda were
education records, and thus FERPA was not applicable. 2 64 The Tenth
Circuit reached this decision reasoning it did not want to inhibit the
school district from notifying parents about potential danger their stu-
dents faced at school. 26 5 The Tenth Circuit also reasoned that the in-
formation contained in the memoranda was not an education record,
because the memoranda contained no information regarding the al-
leged incidents' ultimate dispositions, nor regarding how the school
had punished C.J.2 6 6

FERPA's original laundry list education records definition did not
explicitly include student disciplinary records. 2 67 Seeking to clarify
Congress' intent and alleviate interpretive confusion regarding
FERPA's meaning, Congress amended FERPA by passing the Buck-
ley/Pell Amendment. 268 When Congress amended the education
records definition, the amendment deleted the laundry list and uti-
lized a broader definition intended to clarify that FERPA covered al-
most all education records. 2 69 In writing the amended, broad
education records definition, Congress made no content-based judg-
ment regarding what types of information fell within the education

260. 3 Fed. App'x 905 (10th Cir. 2001). See infra notes 261-76 and accompanying
text.

261. Jensen, 3 Fed. App'x at 906.
262. Id.
263. Id. at 910.
264. Id.
265. Id.
266. Id.
267. § 513, 88 Stat. at 572.
268. 120 CONG. REc. at 39,858.
269. Belanger, 856 F. Supp. at 49; 120 CONG. REC. at 39,858.
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records definition. 270 Because Congress did not include disciplinary
records in its list of types of information not covered under FERPA,
Congress intended education records to include disciplinary
records.

27 1

The result in Jensen runs contrary to Congress' intended defini-
tion for education records under FERPA.27 2 Converse to Congress' in-
tent to have FERPA apply broadly to most types of student
information held by educational institutions, the court in Jensen read
FERPA's education records definition narrowly in determining that
the memoranda the school district sent were not protected education
records. 273 Because, as the court in United States v. Miami Univer-
sity2 7 4 stated, Congress contemplated disciplinary information to be
included within FERPA's education records definition, the court's de-
termination in Jensen was contrary to Congress' intent, as the circu-
lated memoranda contained disciplinary information. 27 5  While
FERPA does provide limited exceptions where disciplinary records are
not education records, none of these exceptions applied to the facts in
Jensen.2 76 Therefore, the court in Jensen improperly concluded
FERPA did not protect the disciplinary information the educational
institution disclosed. 27 7

2. Consistent with Congress' Intent, Courts Broadly Interpreted
FERPA's Amended Education Records Definition

a. United States v. Miami University: The United States Court of
Appeals for the Sixth Circuit Broadly Interpreted
FERPA's Education Records Definition

One example of a case in which a court interpreted FERPA's edu-
cation records definition broadly, as Congress intended, is United
States v. Miami University.278 In Miami, Miami University and Ohio

270. Miami 11, 294 F.3d at 812.
271. See supra notes 267-70 and accompanying text.
272. See infra notes 273-76 and accompanying text.
273. Compare 120 CONG. REC. at 39,862 (stating Congress intended FERPA's

amended education records definition to cover all information maintained at a school),
with Jensen, 3 Fed. App'x at 910-11 (concluding memoranda detailing disciplinary infor-
mation regarding a student was not a protected education record under FERPA).

274. 294 F.3d 797 (6th Cir. 2002).
275. Compare Miami 11, 294 F.3d at 812 (stating Congress intended to include disci-

plinary records within FERPA's education records definition), with Jensen, 3 Fed. App'x
at 910-11 (concluding memoranda detailing disciplinary information regarding a stu-
dent was not a protected education record under FERPA).

276. Compare 20 U.S.C. § 1232g(b)(6) (stating when schools can disclose certain dis-
ciplinary information), with Jensen, 3 Fed. App'x at 910 (concluding disclosure of stu-
dent disciplinary action did not disclose education records under FERPA).

277. See supra notes 261-76 and accompanying text.
278. 294 F.3d 797 (6th Cir. 2002). See infra notes 279-91 and accompanying text.
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State University (collectively, the "Universities") informed the Depart-
ment of Education ("DOE") of the Universities' intention to grant ac-
cess to student disciplinary information to a third-party requestor,
pursuant to the Ohio Public Records Act.279 DOE sued the Universi-
ties seeking an injunction compelling the Universities not to disclose
the requested disciplinary information. 28 0 Ultimately, the United
States Court of Appeals for the Sixth Circuit found that all informa-
tion relating to student disciplinary actions were education records so
long as the school maintained the information. 28 1 Because discipli-
nary records were education records under FERPA, the Sixth Circuit
affirmed the lower court's decision granting the requested injunc-
tion. 28 2 The Sixth Circuit in Miami stated that disciplinary records
were education records, even if a law enforcement agency had gener-
ated the information and provided a copy to the educational institu-
tion.28 3 The Sixth Circuit recognized Congress intended to fashion a
broad definition regarding education records, as Congress had in-
cluded a list of express exceptions denoting the types of information
FERPA did not cover.28 4

Congress amended FERPA's education records definition from the
original laundry list to the current definition because of Congress' de-
sire to protect individual privacy. 2 85 Because of the interpretive con-
fusion the original definition caused, Congress intended FERPA's
amended education records definition to cover all educational informa-
tion maintained at a school, subject to the express exceptions. 28 6

These limited, express exceptions were the only types of information
to which Congress did not intend to have the education records defini-
tion apply.2 8 7

The Sixth Circuit's interpretation of education records in Miami
aligns better with Congress' intention in forming the broader, current
definition for education records.2 88 Congress intended the current
FERPA education records definition to apply to all information main-
tained at an educational institution, unless the information fell within
one of the express exceptions. 28 9 Because the information at issue in
Miami did not fall within one of the education records exceptions, and

279. Miami 11, 294 F.3d at 802, 803, 804.
280. Id. at 804.
281. Id. at 814.
282. Id. at 815, 824.
283. Id. at 814.
284. Id. at 812.
285. 121 CONG. REC. at 13,991; 120 CONG. REC. at 39,862.
286. 120 CONG. REC. at 39,858, 39,862.
287. 121 CONG. REC. at 13,991; 120 CONG. REC. at 39,862.
288. See infra notes 289-91 and accompanying text.
289. 120 CONG. REC. at 39,858, 39,862.
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an educational institution maintained the information, the Sixth Cir-
cuit determined FERPA's education records definition included stu-
dent disciplinary information. 290 In accordance with Congress' intent
to have courts broadly interpret FERPA's education records definition,
the Sixth Circuit in Miami broadly interpreted the education records
definition through the determination that FERPA covered student
disciplinary information. 2 9 1 Therefore, the Sixth Circuit's decision in
Miami is aligned with Congress' intent for the education records
definition.

29 2

b. Belanger v. Nashua, New Hampshire School District: The
United States District Court for the District of New Hampshire
Broadly Interpreted FERPA's Education Records Definition

Another example of a court broadly interpreting FERPA's defini-
tion for education records in a manner consistent with Congress' in-
tent is Belanger v. Nashua, New Hampshire School District.2 93 In
Belanger, a parent sued her child's school district when the district
refused to disclose information about the child contained in a file at
the school district's attorney's office. 2 9 4 The United States District
Court for the District of New Hampshire found FERPA protected, as
education records, student records maintained at the office of the
school district's attorney.2 9 5 In Belanger, the district court looked to
the legislative history of FERPA and determined Congress intended to
fashion a broad definition for education records. 29 6 The district court
made this determination because Congress had modified FERPA's
original laundry list definition of education records in favor of a
broader definition.2 97

In light of Congress' desire to protect individual privacy, Congress
amended FERPA's education records definition from the original laun-
dry list to the current definition. 298 Congress intended FERPA's
amended education records definition to cover all education records
maintained at a school, subject to specific exceptions found within the

290. See Miami 11, 294 F.3d at 812 (stating Congress intended to include student
disciplinary information within FERPA's education records definition, as disciplinary
information did not fall within one of the definition's express exceptions).

291. Compare 120 CONG. REC. at 39,862 (illustrating Congress intended FERPA to
cover all information maintained by an educational institution, with explicit exceptions
provided within FERPA's statutory text), with Miami 11, 294 F.3d at 814 (stating disci-
plinary records maintained by an educational institution are education records).

292. See supra notes 289-91 and accompanying text
293. 856 F. Supp. 40 (D.N.H. 1994). See infra notes 294-302 and accompanying text.
294. Belanger, 856 F. Supp. at 41.
295. Id. at 49, 50.
296. Id. at 49.
297. Id. at 49.
298. 121 CONG. REC. at 13,991; 120 CONG. REC. at 39,862.
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definition. 299 These exceptions were the only types of information to
which Congress did not want the education records definition to
apply.3

00

Similar to Congress' intent when it enacted FERPA, the district
court's finding in Belanger interpreted FERPA's education records
definition broadly to include student information not located at an ed-
ucational institution.30 1 Because the information at issue did not fall
within one of the education records exceptions, and because the school
district's attorney maintained the records on behalf of the school, the
district court determined FERPA's education records definition ap-
plied to the requested information. 30 2 Therefore, the district court's
determination in Belanger that the school district's attorney's file was
an education record under FERPA was consistent with Congress' in-
tent when it amended FERPA's education records definition. 30 3

3. Congress Should Amend the Education Records Definition to
Clearly Protect All Education Records

As a result of FERPA's vague definition, courts have inconsis-
tently interpreted the meaning of education records. 30 4 To promote
consistency, Congress should amend the education records defini-
tion.305 There are two ways in which Congress could approach such
an amendment. 30 6 First, Congress could amend FERPA's definition of
education records to something similar to FERPA's original text,
which contained a non-exclusive laundry list of types of information
FERPA protected. 307 The original definition explicitly stated FERPA
protected all official records related to students, including identifying
information, academic work, grades, standardized test scores, attend-
ance records, aptitude tests, psychological tests, health data, family
information, teacher observations, and reports of recurrent or serious
behavior.308 Congress could expand on this basic definition to include

299. 120 CONG. REc. at 39,858, 39,862.
300. 121 CONG. REC. at 13,991; 120 CONG. REC. at 39,862.
301. Compare 120 CONG. REC. 39,858-59 (stating FERPA's amended definition of

education records meant to apply to every type of record maintained at an educational
institution, except for explicit exceptions), with Belanger, 856 F. Supp. at 49, 50 (stating
FERPA's amending to a broader definition showed congressional intent to cover more
types of information).

302. See Belanger, 856 F. Supp. at 50 (stating the school maintained the educational
information at issue and the information did not fall within one of the education records
exceptions).

303. See supra notes 294-302 and accompanying text.
304. See supra notes 229-303 and accompanying text.
305. See infra notes 308-22 and accompanying text.
306. See infra notes 307-24 and accompanying text.
307. See infra notes 308-14 and accompanying text.
308. § 513(a), 88 Stat. at 572.
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other types of information, such as disciplinary records, and could
identify whether such information was an education record if kept
outside the confines of a central repository.30 9 This modification
would protect types of records not currently qualifying as education
records.

3 10

While returning to a definition of education records similar to
FERPA's original text may make interpreting FERPA simpler for the
courts, this solution could potentially limit the scope of FERPA pro-
tected information.3 1 1 Congress enacted the Buckley/Pell Amend-
ment to expand FERPA's definition of education records.3 12 Because
Congress found the original laundry list under-inclusive, reverting
back to the original list is likely not consistent with Congress' original
intent. 3 13 Thus, returning to FERPA's original laundry list definition
for education records may not be ideal. 3 14

Alternatively, Congress could make a more subtle change to
FERPA's definition of education records, which could better effectuate
Congress' intent to have FERPA apply more broadly to education
records. 3 15 As currently written, FERPA defines education records as
"those records, files, documents, and other materials" containing infor-
mation pertaining to students, which educational institutions main-
tain.3 16 Congress could strike those and substitute the word all.3 17

By striking the word those and amending the language to all, Con-
gress would more clearly state its intent to have FERPA apply
broadly, and subsequently limit courts' narrow interpretations. 3 18 By
altering the language slightly, combined with the list of exceptions not
constituting an education records in paragraph (B) of § 1232g(a)(4),
Congress could direct courts in determining what constitutes an edu-
cation records. 3 19 Consequently, if a piece of information does not fall

309. See Jensen, 3 Fed. App'x at 910 (protecting disciplinary records); Falvo, 534
U.S. at 435 (stating FERPA applies to information contained at a central records reposi-
tory maintained by the educational institution or agency).

310. See supra notes 308-09 and accompanying text.
311. See infra note 312 and accompanying text.
312. See Belanger, 856 F. Supp. at 49 (stating FERPA's amending to a broader defi-

nition showed congressional intent to cover more types of information); 120 CONG. REC.
at 39,862 (eliminating the laundry list in order to cover all types of educational institu-
tion information, except for express exceptions).

313. See supra note 312 and accompanying text.
314. See supra notes 307-13 and accompanying text.
315. See infra notes 316, 318 and accompanying text.
316. 20 U.S.C. § 1232g(a)(4)(A) (emphasis added).
317. See infra note 318 and accompanying text.
318. See 20 U.S.C. § 1232g(a)(4)(A) (stating current education records definition);

120 CONG. REC. at 39,858, 39,862 (stating FERPA intended to apply to all educational
information maintained by educational institutions, except for the explicit exceptions).

319. 20 U.S.C. § 1232g(a)(4)(B) (listing of types of information not constituting edu-
cation records under FERPA). See supra notes 316-18 and accompanying text.
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within one of the exceptions, and the educational institution main-
tains the information, then FERPA protects the information as an ed-
ucation records. 3 20

Critics of this type of change may maintain amending those to all
will unduly broaden FERPA beyond what the drafters originally in-
tended and will be too restrictive upon educational institutions.3 2 1

These worries would be unfounded, however, as exceptions already ex-
ist for types of information FERPA does not protect, such as directory
information, instructor grade books, law enforcement records, and
physician/psychiatric records. 32 2 By amending those to all, Congress
would better effectuate its intent, as well as clarify the definition of
education records. 32 3 As a result of this slight amendment, potential
litigation involving the definition of education records could be
minimized.

3 24

B. CONGRESS SHOULD AMEND FERPA TO ALLOW INDIDUALS TO

BRING AN ACTION AGAINST EDUCATIONAL INSTITUTIONS

THAT VIOLATE FERPA

In light of the United States Supreme Court's ruling in Gonzaga
University v. Doe3 2 5 that individuals may not sue educational institu-
tions for FERPA violations, Congress should amend FERPA to allow
individuals to sue educational institutions if the educational institu-
tion violates FERPA's provisions with regard to the individual. 32 6

The Court's determination in Gonzaga that FERPA did not allow a
parent or eligible student to bring an action pursuant to 42 U.S.C.
§ 1983 goes counter to Congress' original intent in enacting
FERPA. 32 7 The Court's analysis in Gonzaga regarding enforcement of
statutorily created rights may be consistent with the Court's analysis
of other statutes purporting to create enforceable rights; however, the
Court inappropriately prevented individuals from enforcing FERPA's
privacy protections in a manner similar to other privacy rights. 328

The ruling in Gonzaga ultimately obstructed Congress' intent to pro-
tect the privacy of education records. 3 29

In Gonzaga, the Court stated in order for a statute to create a
privately enforceable right under § 1983, Congress must clearly evince

320. See supra notes 316-18 and accompanying text.
321. See infra note 322 and accompanying text.
322. 20 U.S.C. § 1232g (a)(4)(A), (a)(5).
323. See supra notes 315-22 and accompanying text.
324. See supra notes 315-22 and accompanying text.
325. 536 U.S. 273 (2002).
326. See infra notes 330-70 and accompanying text.
327. See infra notes 330-70 and accompanying text.
328. See infra notes 330-57 and accompanying text.
329. See infra notes 330-70 and accompanying text.
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intent to create such a right within the statute's text.3 30 Because
FERPA provided for its enforcement through the actions of the Secre-
tary of Education and because FERPA did not contain any provision
explicitly creating a privately enforceable right, the Court concluded a
parent or eligible student could not enforce any rights granted by
FERPA under § 1983.331 The dissent in Gonzaga reasoned that the
majority's interpretation of FERPA created a situation where some
types of rights are enforceable under § 1983, while other rights are
essentially second class and cannot be enforced by the right holder. 33 2

Effectively, the burden of enforcing FERPA's protections resides
with the Secretary of Education and the Family Policy Compliance Of-
fice ("FPCO"). 3 33 The Secretary of Education may withhold the educa-
tional funding an educational institution receives if the institution
violates FERPA's core protections.3 34 The only action a parent or eli-
gible student may take to protect confidential information maintained
at an educational institution is to file a complaint with the FPCO,
which then reviews and investigates the complaint. 33 5

As the Court acknowledged in Gonzaga, Congress previously has
used more conclusive language to allow a cause of action for a viola-
tion of a statutorily created right.3 36 The Court specifically cited Wil-
der v. Virginia Hospital Association3 3 7 and Wright v. Roanoke
Redevelopment and Housing Authority338 as examples where spend-
ing legislation allowed a statutorily protected individual to sue a gov-
ernment agency for violating a statute's provisions.3 39 Despite an
absence of clear language allowing for a cause of action under § 1983,
FERPA's legislative history revealed Congress intended to give sub-
stantial protection to education records. 3 40 FERPA's legislative his-
tory revealed Congress' view that FERPA protected education records
in a similar manner as the protections the Privacy Act of 1974 ("Pri-

330. Gonzaga 11, 536 U.S. at 284, 290.
331. Id. at 288, 289, 290.
332. Id. at 301, 302-03 (Stevens, J., dissenting).
333. See 20 U.S.C. § 1232g(f) (granting enforcement powers to the Secretary of Edu-

cation); Family Education Rights and Privacy, 34 C.F.R. § 99.63 (2007) (stating com-
plaints are to be filed with the FPCO); Gonzaga 11, 536 U.S. at 289 (concluding FERPA
confers no private right under 42 U.S.C. § 1983 (2000)).

334. 20 U.S.C. § 1232g(b)(1), (f), (g) (2000).
335. See 34 C.F.R. §§ 99.63 (2007); Family Education Rights and Privacy, 34 C.F.R.

99.66 (2007) (stating students should file FERPA violation complaints with FPCO);
Gonzaga II, 536 U.S. at 289-90 (stating students and parents may file written com-
plaints with FPCO and may not file a 42 U.S.C. § 1983 action).

336. Gonzaga 11, 536 U.S. at 280.
337. 496 U.S. 498 (1990).
338. 479 U.S. 418 (1987).
339. Gonzaga 11, 536 U.S. at 280.
340. 121 CONG. REC. at 13,991; 120 CONG. REC. at 39,859, 39,862.
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vacy Act")341 afforded. 34 2 The Privacy Act authorized individuals to
sue a government agency when the government agency violated the
Privacy Act's terms.343

The fact that most federal circuit courts had determined FERPA
created an enforceable § 1983 right further bolsters the argument that
Congress intended to allow individuals to file a suit against educa-
tional institutions that violate FERPA's terms.344 From FERPA's en-
actment date to the Court's decision in Gonzaga, almost twenty-eight
years have passed in which Congress has done nothing to disavow the
notion that FERPA created an enforceable right.345 Despite this long-
standing view that FERPA allowed parents and eligible students to
bring § 1983 suits against FERPA-violating educational institutions,
the Court in Gonzaga concluded that FERPA did not allow individuals
to bring § 1983 actions for FERPA violations.346 Because of Congress'
intent to install similar protections in FERPA to those found in the
Privacy Act, the Court's decision in Gonzaga establishing that parents
and eligible students could not bring a private cause of action pursu-
ant to § 1983 runs contrary to Congress' intent.347 Therefore, the
Court's conclusion in Gonzaga that FERPA failed to confer a private
right of action is inconsistent with Congress' intent.348

The question then arises, why did Congress not use similar lan-
guage to the Privacy Act to allow for private actions against educa-
tional institutions that violate FERPA's provisions?349 The answer
may reside within the Court's analysis in Gonzaga that Congress in-
tended not to allow individuals to sue under § 1983 for FERPA viola-

341. 5 U.S.C. § 552a(g)(1) (2000 & Supp. 2005).
342. See 20 U.S.C. § 1232g(a)(1)(A) (protecting education records); 121 CONG. REC.

at 13,991 (analogizing FERPA's protections as being similar to the rights and protec-
tions afforded by the Privacy Act of 1974).

343. 5 U.S.C. § 552a(g)(1) (granting a civil action for a privacy violation by the
government).

344. See Gonzaga 11, 536 U.S. at 299 (Stevens, J., dissenting) (recognizing that all
circuit courts engaged in deciding whether FERPA created an enforceable right under
42 U.S.C. § 1983 had concluded FERPA did create such a right); Gonzaga II, 536 U.S. at
278 (majority opinion) (acknowledging a division among the federal courts regarding
whether FERPA created an enforceable right under 42 U.S.C. § 1983); 121 CONG. REC.
at 13,991 (analogizing FERPA's protections as being similar to the rights and protec-
tions afforded by the Privacy Act of 1974).

345. See § 513, 88 Stat. 571 (1974) (showing FERPA's original enactment date as
August 21, 1974); Gonzaga 11, 536 U.S. at 273 (disclosing the decision of the case on
April 24, 2002).

346. Gonzaga II, 536 U.S. at 289.
347. Compare Gonzaga 11, 536 U.S. at 286 (failing to find an indication that Con-

gress desired to create individual rights pursuant to FERPA), with 121 CONG. REC.
13,991 (analogizing FERPA's protections as being similar to the rights and protections
afforded by the Privacy Act of 1974).

348. See supra notes 330-47 and accompanying text.
349. See infra notes 350-57 and accompanying text.
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tions.3 50 Alternatively, the true answer may lie in the manner in
which Congress enacted FERPA. 35 1 FERPA was initially a hastily
drafted piece of legislation offered on the floor of the U.S. Senate, and
did not receive scrutiny from legislative committees or hearings. 3 52

Within four months after Congress enacted FERPA, Senators Buckley
and Pell introduced their amendment to give FERPA a major textual
overhaul.3 53 Congress acknowledged that the purpose of the Buckley/
Pell Amendment was to clarify FERPA's language in light of the many
questions school administrators raised because of FERPA's original
hasty drafting.3 54 Because of the hasty enactment, a possibility ex-
isted that FERPA's drafters did not sufficiently analyze the ramifica-
tions of the drafted text, and thus, unintentionally omitted language
permitting parents and eligible student to sue an educational institu-
tion that violated FERPA. 355 This possible oversight, combined with
the decision in Gonzaga prohibiting individuals from enforcing their
FERPA rights under § 1983, has made FERPA's sole enforcement
mechanism the FPCO's power to withhold funds from educational in-
stitutions that violate FERPA.35 6 Contrary to the result in Gonzaga,
FERPA's legislative history suggests Congress intended to allow indi-
viduals to sue educational institutions for FERPA violations. 3 57

In order to better effectuate Congress' intent, a clear and easy al-
ternative exists in amending FERPA to allow individuals to sustain a
cause of action. 3 58 Such an amendment could mimic the civil reme-
dies section of the Privacy Act.3 5 9 In Gonzaga, the United States Su-
preme Court declined to interpret FERPA as creating a statutorily
created enforceable right in the absence of statutory language indicat-
ing the intended benefited class.3 60 If Congress amended FERPA, so

350. Gonzaga 11, 536 U.S. at 286.
351. See infra notes 352-54 and accompanying text.
352. 120 CONG. REC. at 39,858; U.S. DEPARTMENT OF EDUCATION, LEGISLATIVE His-

TORY OF MAJOR FERPA PROVISIONS 1 (2002), http://www.ed.gov/policy/gen/guid/fpco/pdf/
ferpaleghistory.pdf.

353. See § 513, 88 Stat. at 571-74 (illustrating FERPA's original text); 120 CONG.
REC. at 39,864-66 (illustrating the amended text of FERPA).

354. 120 CONG. REC. at 39,858.
355. See supra notes 352-54 and accompanying text.
356. Compare 120 CONG. REC. at 39,858 (stating Congress wrote FERPA in haste),

and Gonzaga II, 536 U.S. at 289 (concluding FERPA did not confer an enforceable right
under 42 U.S.C. § 1983), with 34 C.F.R. § 99.67 (2007) (describing the FPCO's enforce-
ment power to withhold educational funding).

357. Compare Gonzaga 1H, 536 U.S. at 289 (concluding FERPA does not confer an
enforceable right), with 121 CONG. REc. at 13,991 (analogizing FERPA's protections as
being similar to the rights and protections afforded by the Privacy Act of 1974), and 5
U.S.C. § 552a(g)(1) (granting a civil action for a privacy violation by the government).

358. See infra notes 359-61 and accompanying text.
359. 5 U.S.C. § 552a(g)(1) (granting a private cause of action for violations of the

Privacy Act).
360. Gonzaga 11, 536 U.S. at 284, 287.
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as to explicitly announce the creation of an enforceable right and es-
tablish that the right belonged to the parents and eligible students
FERPA was enacted to protect, as similarly found in the Privacy Act,
Congress could meet the Court's requirements set out in Gonzaga.36 1

An amendment to FERPA allowing individuals to sue educational in-
stitutions for FERPA violations would better effectuate Congress' in-
tent from when it enacted FERPA. 36 2

Critics may contend Congress should not amend FERPA as sug-
gested, as doing so may subject educational institutions to undue liti-
gation for FERPA violations. 36 3 For instance, FERPA contains a
general definition for what constitutes an education record. 3 64 As
Justice Breyer stated, the general definition for education records
could increase the risk of increased litigation to educational institu-
tions, as parents and students could potentially sue educational insti-
tutions for ostensibly innocent disclosures of education records. 36 5

Broadening FERPA's remedies to allow for private enforcement may
increase litigation.3 66 Allowing such a remedy, however, is more con-
sistent with FERPA's intent and the special status attributed to pri-
vacy rights in the United States.3 6 7 In creating FERPA, Congress
evinced an intent to protect the privacy of education records. 3 68 While
speaking on the topic of FERPA, Senator Buckley stated that he initi-
ated FERPA in part because in a free society individual privacy is es-
sential.36 9  The judicial system has echoed this sentiment of
protecting individual privacy in its privacy-right decisions throughout
the twentieth century.3 70 Because of the special protection courts
have given to privacy in the United States, the benefit of protecting
privacy in American society outweighs the burden of possible in-
creased litigation. 3 7 1 Therefore, in order to realign FERPA with Con-
gress' original intent to have FERPA provide similar protections to

361. Compare 5 U.S.C. § 552a(g)(1) (permitting individuals to bring a civil suit
against a government agency that violates the Privacy Act's terms), with Gonzaga II,
536 U.S. at 287 (refusing to acknowledge that FERPA conferred an enforceable right
because FERPA lacked enforceable-right-creating language).

362. See supra notes 359-61 and accompanying text.
363. See infra notes 364-65 and accompanying text.
364. Gonzaga 11, 536 U.S. at 292 (Breyer, J., concurring).

365. Id.
366. See supra notes 364-65 and accompanying text.
367. See infra notes 368-70 and accompanying text.
368. 121 CONG. REC. at 13,991.
369. Id. at 13,990, 13,991.
370. JOHN E. NowAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW § 14.26, at 916

(7th ed. 2004).
371. See supra notes 364-70 and accompanying text.
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individuals as provided under the Privacy Act, Congress should
amend FERPA to explicitly authorize a privately enforceable right.3 72

IV. CONCLUSION

Since the enactment of the Family Educational Rights and Pri-
vacy Act of 1974 ("FERPA"),3 73 courts and Congress have subse-
quently interpreted and amended FERPA in ways that have
weakened the protections FERPA originally afforded education
records. 37 4 This Note advanced an argument favoring two reforma-
tions to FERPA's text that would better align FERPA with Congress'
original intent.3 75 First, this Note suggested amending FERPA's defi-
nition of education records to clarify which types of information
FERPA protected and to align the education records definition more
closely with Congress' intent in amending the definition. 37 6 Second,
this Note recommended reforming FERPA to allow individuals to sue
educational institutions for FERPA violations. 37 7 Additionally, this
Note also considered and responded to possible objections to the rec-
ommended FERPA amendments.3 78

In enacting FERPA, Congress sought to oversee the procedures
educational institutions used to determine who had permission to
view education records. Congress' desire to give protection to educa-
tion records is consistent with the trend in recent American history to
protect individual privacy rights. Since FERPA's enactment, the judi-
cial branch has made several important rulings that have eroded
FERPA's protections. Key among these judicial decisions is the
United States Supreme Court's decision in Gonzaga University v.
Doe3 79 restricting parents and eligible students from enforcing their
FERPA rights through private causes of action. By disallowing par-
ents and eligible students from enforcing their FERPA privacy rights,
the Court destroyed the main incentive educatioAal institutions had to
limit access to education records. When the Gonzaga decision is com-
bined with the vague definition FERPA provides for education
records, students and parents have very little protection against edu-
cational institutions disclosing important personal information to out-
siders. Consequently, these results contravene Congress' intent when

372. See supra notes 330-70 and accompanying text.
373. 20 U.S.C. § 1232g (2000 & Supp. V 2005).
374. See supra notes 22-372 and accompanying text.
375. See supra notes 202-372 and accompanying text.
376. See supra notes 212-324 and accompanying text.
377. See supra notes 325-72 and accompanying text.
378. See supra notes 321-24, 363-72 and accompanying text.
379. 536 U.S. 273 (2002).
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it originally enacted FERPA. Therefore, Congress should amend
FERPA in order to realign FERPA with its original purpose to protect
education records.

Robert W. Futhey - '09


